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Foreword

Effective civilian oversight of the New South Waleslice Force is now an accepted part of police
accountability and is essential to maintaining pubbnfidence in police and the criminal justice
system. A review such as this provides a valuapperunity to identify possible improvements to
established police oversight arrangements. We fitrergvelcome this opportunity to contribute to this

review of police oversight in NSW.

The Terms of Reference require Mr Andrew Tink AMptovide advice about ‘options for a single
civilian oversight model for police in NSW'. In gamular, Mr Tink must address perceptions that the
current system ‘is outdated, complex and confusint overlapping responsibilities amongst

agencies’.

This submission explains the principles underpigrtire current model and how it works in practice,
so that any recommendations for reform are inforined proper understanding of the evidence, a
careful examination of claims that this systemyisfdnctional, and a rigorous assessment of both the
benefits and risks associated with abandoning tblkshed system in favour of implementing a

single civilian agency oversight model for NSW peli

We agree that action is needed to reduce some afotimplexities of the current system, deal with
gaps and potential duplication, and strengtheefiisiency and effectiveness. In particular, thisran
urgent need for new laws to remedy significant gagke current arrangements for oversighting
police investigations into critical incidents inviolg deaths or serious injuries that occur in thetext
of policing operations. This submission therefordudes advice from our previous reports and
submissions about critical incidents. With respgedtlentifying broader measures to remedy other
deficiencies in the civilian oversight of policeewlso review a number of the changes proposed in

our detailed submission to the statutory reviewhefPolice Act 1990

Establishing a single civilian oversight model pamlice may — or may not — streamline some aspects
of police oversight. However, it would mark a radideparture from the principles that underpin and
shape the police oversight framework establishetaordance with the recommendations of the
Royal Commission into the NSW Police Service. Theod/Royal Commission recognised that
fighting corruption and oversighting the police dimg of complaints are distinct yet complementary
functions. More importantly, combining these funoB within a single agency risks creating undue

complexity and reduces the advantages of alloca#iege functions to separate agencies.

Any proposal to establish a single civilian ovelnsimodel for police in NSW must be able to

demonstrate the need for such a radical changéandny new model is likely to strengthen — not
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weaken — thexisting frameworkFurthermore, in designing any single extemmgncy mod;, it is

critical that the manyisks associated with implementisuch a model shoulte adequately manage

Despite claims thahe current system is dysfunctioland in need ofrbot and branc reform, there
is little evidence to suppostch assertiol. The experience of jigdictions that have attempted
incorporatepolice corruption fighting and police complailoversight rolesvithin a single agent,
demonstrates thecute challenges associated with combining tfunctions.As recent reviews ¢
police oversight systesrin the United Kingdom and Queensland shihereis a highrisk that
combiningthe corruption investigation functions currentlyfpemed by the PIC anthe police
complaint oversight functions performed by the Oddroarninto a singleagency will resulin less

effective oversight.

Any reforms aimed aimplifying and improving police accountabilitgust also recognise thpolice
and modern policing services are an inseparabteoplaroader government service systems. In
view, any oversight modehat proposes to deal with issues relating to pin isolation of othe
government servicesill create unacceptable gaps in overall accountabilityf police. There is a
risk that a stan@lone civilian oversight model that deals solelytmgolice vill not increas, but

instead diminish, publiconfidenc: in the system.

| am strongly of the view thatrinciples underpinning the currepblice oversighframework are
sound, and that thsystem has servethe public interest well. While it is importato review existing
processes and use this review to identify and diygtemic reformsl have strong reservations ab
the proposal to abandon the existing arrangemarigzour of an unproven and outdasingle
civilian oversight modefor police | thereforeurge careful consideration of the information iis’
submission so that any recommendations for restrengthen, rather thaveaken, the efficiency ar

effectiveness of policeversight arrangemenand buildpublic confidence in polic.

% A& Nows

Bruce Barbour

Ombudsman
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Terms of Reference

On 21 May 2015, the NSW Government published theviing Terms of Reference for the ‘Review
of Police Oversight in NSW’ to be conducted by Mrdkew Tink AM.

Police officers protect public safety and uphold thle of law protecting our community. Police
officers need to maintain the highest standardstd€al conduct and integrity, and effective ovgingi
is required to achieve this. The purpose of padieersight is to prevent, detect and investigate
corruption and misconduct by police officers andvile accountability for the exercise of police
powers. However, the current system for doing ihsut-dated, complex, and confusing with
overlapping responsibilities amongst agencies.

The police oversight system, which is subject te taview, involves the NSW Police Force, the
Ombudsman, the Police Integrity Commission, th@éasor of the Police Integrity Commission, the
Parliamentary Committee on the Ombudsman, the @aliegrity Commission and the Crime
Commission (PJC), and in relation to police criticaident investigations the Coroner and
WorkCover. Each agency operates under its ownl&gis.

A number of recent reports have highlighted therlapping nature of police oversight system in NSW,
including:
a. The McClelland Review of the system for investigatand oversight of critical incidents
(January 2014).
b. The Parliamentary Joint Committee on the Ombudsth&nPolice Integrity Commission and
the Crime Commission (the PJC) (August 2014).
c. The Select Committee on Operation Prospect (Fep2Gi5).
d. The 2011 Statutory Review of the Police Integrign@nission Act 1996.

Mr Andrew Tink AM is commissioned to consider argort to the Deputy Premier, the Hon. Troy
Grant MP, by 31 August 2015 on:

1. Options for a single civilian oversight model faslige in NSW, including identifying measures to
improve efficiency and effectiveness of oversight.

2. Any gaps in the current police oversight system.

3. Functional overlap between oversight bodies ariokif contributes to ineffectiveness, unnecessary
complexity, inefficiencies, or impairs transparemcypolice accountability.

4. Best practice models from around the world, inatgdihe UK Independent Police Complaints
Commission and their applicability and adaptabiigyNSW.

5. Arecommended model for police oversight includingdance on its design, structure, cost and
establishment. Consideration should be given to:

Eliminating unnecessary duplication, overlap anchglexity.

Increasing transparency, efficiency and effectigsnaf police oversight.

Promoting public confidence in policing, police osight, and the criminal justice system.

Providing accountability for the powers and disicreexercised by police.

Creating a user friendly system for complainantdicp officers, and other affected parties.

The interaction of disciplinary decisions and perfance management mechanisms (ie Part 9

of thePolice Act 199Dpwith the recommended police oversight model, &kihsuring the

-0 Qo0 T
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Commissioner of Police maintains responsibility asdountability for disciplinary decisions
and performance management.

g. Ensuring the police oversight system does not erpaicesses that would prejudice criminal
or coronial processes.

Any implications for maintaining oversight of theSM/ Crime Commission arising from the
recommended model of police oversight, while aintmginimise unnecessary duplication and
overlap.

The Review will not consider:

a. Matters relating to particular decisions to invgate, not to investigate, or to discontinue
investigation of a particular complaint; or findsjgecommendations, determinations or other
decisions in relation to a particular investigat@rcomplaint.

b. Issues relating to WorkCover that do not involvertap with the police oversight system.

Consultation with existing police oversight anceiiity agencies, law enforcement agencies, and othe
community members should be conducted to infornrek@w.
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1. Executive summary

This inquiry has been established to address peoospthat the current system for preventing,
detecting and investigating corruption and miscandhy police officers is, according to the Terms of
Reference'outdated, complex and confusing, with respongiegithat overlap amongst agencies
Notably, these concerns were the subject of firglargd recommendations made by the Legislative
Council Select Committee on the Conduct and Pregreéthe Ombudsman’s Inquiry ‘Operation
Prospect’ (‘the Select Committee’) on 25 Februd$2

The invitation to contribute to this review statleat Mr Andrew Tink AM must consider and report to

the Government on police oversight with respect to:

. Options for a single civilian oversight model falipe in NSW.

. Any gaps in the current police oversight system.

. Functional overlap between oversight bodies.

. Best practice models from around the world.

. A recommended model for police oversight includijumgdance on its design, structure,

cost and establishmeht.

We welcome this opportunity to make a submissiotherfuture of police oversight in NSW and
support the need to clarify and improve the arrareggs for civilian oversight of police. However, it
is our strong view that consideration of optiongliminate any perceived ‘gaps’ or ‘functional
overlap’ in the current police oversight systemutide informed by a proper understanding of the
current model and a rigorous examination of whetheirre is evidence to demonstrate that this model

is unsatisfactory or dysfunctional.

Further, in assessing the potential benefitsrtightflow from abandoning established oversight
arrangements in favour of a new, unproven politegirity model, this review must also assess the
associated risks. In particular, any new modeliwfign oversight of police must recognise that a
substantial — and increasingly important — pathefOmbudsman’s work involves examining ‘whole
of government’ issues that concern both the NSWRFame or more other public sector agencies.
Establishing a ‘single civilian oversight model fuslice in NSW’ might, to some extent, create ag'on
stop shop’ for complaint oversight and corruptiowestigation issues that relate solely to the NSWPF

However, it is important to recognise that policereasingly turn to other agencies to help dedi wit

L www.haveyoursay.nsw.gov.au/consultations/, acce8seMay 2015.
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or prevent child abuse, domestic violence, the alofiglcohol and other drugs, mental illness and
other problems confronting frontline police. Theiao that modern policing can be viewed in
isolation of other government services is dangeemasoutdated. When systems fail, the NSWPF
might have only some of the answers. Therefoeggetis a need for this review to consider the yikel
impact of splitting the police complaints oversigblie from the Ombudsman’s broader statutory

responsibilities, and how these functions coulefbectively managed into the future.

In Chapter 2, we examine the principles underlyimgNSW system for civilian oversight of police
complaints as envisaged by the Royal Commissiantire NSW Police Service. These principles
distinguish the respective roles of the Ombudsnmahtiae Police Integrity Commission (PIC) and the
rationale for allocating these functions to sepaeafencies. The Royal Commissioner, the Hon.
Justice James Wood, assessed four potential moideddice oversight. He determined that NSW
needed a combined ‘Internal and External Investgamodel whereby:

1. The Ombudsman provides external civilian oversajhgolice investigations of complaints
about police, and works closely with the NSW Pokogce (NSWPF) to modernise its
complaint handling practices in line with broadablic sector principles, and

2. Corruption investigation functions are the respbifisy of a separate agency that has the

extraordinary powers and specialist expertise retemelentify and prevent corrupt activities.

Importantly, Justice Wood considered whether thdisénct but complementary functions’ could be
given to a ‘single external agency’. After assegsire advantages and disadvantages of this model,
Justice Wood concluded that it could not be adopteélde NSW contexivithout unduly complicating

the system or compromising the tactical advantagesich an agency’

Since these reforms were introduced, every reviepolice oversight in NSW has concluded that the
principles underpinning the current scheme are goamd that the concerns that led Justice Wood to
recommend establishing this framework remain vaife. submit that any decision to modify or
abandon the current framework in favour of adopéirgingle external agency for police, must address
Justice Wood'’s concerns that combining complaimesight and corruption investigation functions
within a single external agency would create unchraplexity and diminish the tactical advantages of

keeping these functions separate.

In Chapter 3, we explain how the current systemka/ar practice, with the Ombudsman and the PIC

performing distinct but complementary roles witttie framework of civilian oversight of police. It

2 Royal Commission into the NSW Police Service (R RSerim Report Chapter 5 ‘A new system’, February 1996, at [5.11
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begins with advice about the current arrangememtsvestigating and resolving complaints about
alleged police misconduct. Consistent with the WRBoglal Commission’s reforms, the present
system recognises that the NSWPF — like any otheergment authority — has principal

responsibility for investigating and/or resolvingneplaints about its personnel and its systems. The
reforms introduced by Justice Wood have, over tpoe the onus on police commanders to take
responsibility for addressing concerns about patmeduct raised by members of the public, and to
modify and manage the performance of officers wingage in serious misconduct. The
Ombudsman'’s principal responsibility is to hold ecoanders to account for their decisions and, where
appropriate, ask them to remedy deficient inveitiga, reconsider inadequate or inappropriate
management decisions and recommend other measumgrove outcomes. The Ombudsman also
monitors and reports on the adequacy of the NSW&E®ms for handling complaints. In practice,
this requires working cooperatively with local coamders and their managers to develop practical
strategies to improve their complaint resolutioogasses. Since the Royal Commission, this office’s
work in this area has markedly improved the efficieand effectiveness of complaint handling by the
NSWPF.

Chapter 3 also describes the PIC’s specialist respiity for tackling corruption. Although the PIC
may oversight police investigations into complaiits principal functions are to detect, investgyat
and prevent police corruption. Like other anti-optron bodies, the PIC has expertise in the
techniques needed to expose corrupt activitiessiStamt with its specialist investigative functipns
the PIC has extraordinary powers, including searatrant, telephone intercept and listening device
warrant powers, the power to run controlled opereti and the ability to establish task forces withi
NSW, seek the establishment of joint task forceh thie Commonwealth or other states or territories,
and coordinate or cooperate with specialist tastefa In exercising its functions, the PIC may work
in cooperation with other investigative bodies andsult with, and disseminate intelligence and

information to, certain agencies.

Whereas complaints oversight requires broad engageamd an open approach when advising
commanders on strategies to deal with large nundfezsmplaints about an array of issues,
corruption-fighting typically involves conductingnall numbers of large-scale, resource-intensive
investigations, often using covert investigatiocht@ques. The police integrity framework in NSW
recognises that there are cogent reasons for @wtetthat separates these functions. Moreover,
allocating these distinct functions to separatseigs has largely succeeded in ensuring that NSWPF
commanders take responsibility for managing compdaabout their own officers and processes,

while remaining vigilant to integrity risks iderigfl by the PIC. Significantly, we provide evidence
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demonstrate that, in practice, duplication and laypely the two agencies in this framework is

negligible, and that concerns about ‘systemic dystion’ are unfounded.
In Chapters 4 to 8, we address the main termsfefenece for this review.

In Chapter 4, we identify and discuss two optiarssingle civilian oversight. We argue that the
success of a single agency model will depend orthend is provided with adequate functions and
powers and that the scope of its powers shouldb®arable, and not less than, those currently
exercised by the PIC and the Ombudsman in rel&i@omplaints about police. Determining the
scope of functions to be exercised by a singldiaivagency is not straightforward as the
Ombudsman exercises a broad range of additionatiurs involving oversight of police and these
could not be transferred. Importantly, we argue tha transfer of the Ombudsman’s functions under
Part 8A of thePolice Act 190Qo a single agency will seriously diminish the effeeness of police
oversight as it will result in a loss of the syriesgthe Ombudsman has achieved across his broad
responsibilities relating to police. Against thatkground we detail an alternative model to thglein
civilian agency model that encompasses significagasures to strengthen accountability and

oversight, including recommendations to amendPibiice Act 1990

In Chapter 5, we discusany gaps in the current police oversight systemith particular reference to
the urgent need to establish a system that provweke external oversight of police investigagon
into critical incidents. We provide copies and susmise our submissions to the McClelland review to

assist the present review in its consideratiomes$é¢ important matters.

In Chapter 6, we discudsunctional overlap between oversight bodia&’e acknowledge that there is
a perception that agencies have ‘overlapping’ aght®f police and the need to clarify their roles
respect of critical incidents. These concerns ghbaladdressed by establishing a new statutory
scheme for civilian oversight of police criticatident investigations. In terms of the general
operation of the police complaint system, the imfation we provide indicates that, in practice, ¢her
is minimal duplication or overlap between the Pi@ ghe Ombudsman in oversighting complaints

about police with the PIC oversighting less thandfééomplaints.

In Chapter 7, we discu&Best practice models from around the woyliicluding the UK Independent
Police Complaints Commission and the broad-basgdaarmuption models elsewhere in Australia,
and their applicability and adaptability to NSW. \Mevide a summary of recent reviews of agencies
and discuss the challenges of combining functieteting to corruption investigation, complaint
oversight, and critical incident investigationshiit a single agency. This information suggests that
there are significant practical challenges in immating a single agency model for police and that t
NSW model already incorporates many important etémef best practice.
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In Chapter 8, we conclude with a discussiohAafecommended model for police oversightluding
suggestions about its design, structure, cost statbkeshment. It is our strong view that the case f
new model of civilian oversight of police in NSWaus to demonstrate that it will deliver tangible
benefits and improvements to the current systera.dtir concern that this case has not been met.
There is no cogent evidence that the current systdailing or dysfunctional and there are sigrafit
risks that the integration of the corruption invgastion functions with complaint oversight functon

currently performed by the PIC and Ombudsman resfade will undermine rather than enhance the

effectiveness of the overall system.
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2. Principles of the current police oversight systenmni NSW

External oversight of police conduct is now an abeé part of police accountability in NSW. As the
‘Review of Police Oversight in NSW’ to be conductadMr Andrew Tink will, in part, consider
options for establishing a single civilian overgigiodel for police in NSW, it is therefore necegsar
to revisit the arguments advanced by the Wood RGgahmission for not combining external review
and corruption investigation roles within a singtgency — arguments that were examined and
subsequently endorsed by the Committee on thee&dfithe Ombudsman and the Police Integrity

Commission in its 10-year review of the oversigfgtem.

The review of police oversight provides opportwestto achieve real efficiencies and improvements to
the system for civilian oversight of police in NS#hd to identify ways to make the system much
more user-friendly to all involved. As we have rbie previous reports and submissions — and
throughout our submission for this review — urgesrisideration should be given to updating and
streamlining the legislative provisions, simplifgithe current scheme to remove any unnecessary
complexity, and clarifying the respective rolegtadse involved in corruption fighting and complaint

oversight to eliminate any unnecessary confusion.

In this chapter we examine the principles undeiipgthe current police complaints oversight in
NSW, starting with the Royal Commission’s reasangécommending that the Ombudsman retain
responsibility for the oversight of the police cdaipts system, while urging that functions relattog
the‘detection and investigation of serious police egtion’ should be given to an agency with

specialist expertise in the covert techniques reéulexpose and prevent corrupt activifles.
2.1. Framework for reforming the NSW Police Force

The reasons for Justice Wood’s call to establipblie integrity framework that allocated different
functions to the NSWPF, the PIC and the Ombudsmasset out in the Royal Commission’s first
Interim Reporin February 1996. The Commission identified sigmifit deficiencies with the system
for the management of complaints and disciplinglate at that time, including that this system was:
. complex, inconsistent and inflexible
. counter-productive because of its adversarial radud its concentration on punitive,
rather than remedial action

. directed towards command and control, rather thanagement of its members

3 RCPS/nterim ReportChapter 5 ‘A new system’, February 1996, at [5.30
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. characterised by substantial delay

. prone to leaks, collaboration and ineffective irigggions
. affected by bias
. typified by an almost instinctive reaction to defeany charge, no matter how

indefensible, and to appeal against any decisiatema

. conducive of fear and want of openness in dealiegeeen members and the
organisation, and

. productive of anxiety and uncertainty during thedavaiting period, sometimes

leading to genuine stress-related illnéss.

Against this background, the Royal Commission’smef established a framework that aimed to:

. give the NSWPF primary responsibility for managihg conduct of its staff, foster
ethical decision-making, and promote a professiontiire of service to members of
the public

. through the Ombudsman, provide independent civiizmtiny of the standards applied

by police commanders in relation to the managemeobmplaints and conduct, and of
the systems established by police to manage comip|and

. through the specialist corruption investigation anevention work of the PIC, maintain
‘a focussed, sophisticated and aggressive appraaochuncover and combat serious

police misconduct and corruptio’.

These basic principles have informed successivewsvof the reforms initiated by the Royal
Commission, particularly the legislative amendméot®arts 8A and 9 of tHeolice Act 1990n 1998,
and further legislative and procedural changes¥atig the ‘Ten Year Review of the Police Oversight
System in New South Wales’ by the Committee orQffece of the Ombudsman and the Police

Integrity Commission’s in November 2006.
2.2.  Giving commanders responsibility for managing theirofficers

The Wood Commission’s primary concern was to mésgecomplaints system from an adversarial to
a managerial or remedial model that placed respiitgifor managing complaints and discipline on

local commanders. Its recommendations were aimadegjrating the management of complaints and

4 Summary list of criticisms in the firfitterim Reportas noted at RCPSjnal Report — Vol II: Reformat [4.1]
® RCPS/nterim ReportChapter 5 ‘A new system’, February 1996.
® RCPS,Interim ReportChapter 5 ‘A new system’, February 1996, at [5.3]
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discipline with the local supervision and managenaéipolice the subject of complaint. In proposing

a managerial model, the Commission commented:

This involves a somewhat radical change and itlagotential to evoke public scepticism. How it
might be asked, can a Service with the shortcomiudgined in this report, be expected to set itsiow

satisfactory standards and to enforce them?

The answer lies at the heart of the reform procEss.best platform for change does not involve the
preparation of a new set of rules and regulatiowsthe imposition of a more vigorous regime for
enforcement. Rather it involves the Service sefpirgper professional standards and then doing
whatever it can to encourage its members, in a gera way, to lift their performance. Unless ttis
achieved, no system of discipline or complaint ngemaent will ever bring about reform. At best itlwil

be a safety néet.

The Commission set out recommendations for theesaop exercise of managerial processes to be
followed by police. Local commanders would be ememd and held accountable for the conduct and
performance of their officers and would be expettetdke remedial action (non-reviewable actions)
to address poor conduct and at the same time res&tandards that corrupt and criminal behaviour
would not be tolerated. The recommendations incube establishment of new sanctions for serious
misconduct (reviewable actions) including dismidsedbwing a ‘loss of confidence’ by the

Commissioner.
2.3. Representing the interests of the members of the plic

The Commission recommended that the Ombudsmam liedaible to oversight the police complaints

system and identified this as essential to theesscof the new managerial model.

The Ombudsman should play a vital role in the psgglomodel. Her office represents the interests of
the members of the public in seeing that the Serd@&als properly and effectively with their griewas
and in ensuring the maintenance of standards egiity and fair dealing... It is expected that @ffice
of the Ombudsman would:

* Ensure that Local Commanders’ decisions are apjatepr

e Conduct random checks on the progress of non-raiplermatters

« Report to the complainant on the outcome of anyagarial action in reportable matters

« React to any complaint by a member of the publit the management of any particular

matter was ineffective or inappropriate, and cauryits own investigations if necessary

" RCPSFinal Report — Vol II: Reformat [4.13]-[4.14].
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* Maintain close liaison with the PIC, and
« Report to Parliament, in the same way that it ddgwesent, in relation to matters concerning

the complaint system, human resource issues artdmnaf service delivery.
2.4.  Models for civilian oversight of police

The Royal Commission assessed four potential madgislice oversight, including submissions to
establish a ‘Single External Agency’ model that bamed the functions of the Office of Professional
Responsibility (now the NSWPF’s Professional Statsl&ommand), the Ombudsman, the
Independent Commission Against Corruption (ICAGE NSW Crime Commission (NSWCC) and
the Bureau of Crime Statistics and Research (BOQ35Rhey relate to police. Justice Wood
considered whether these ‘distinct but complemgrftarctions’ could be given to a ‘single external
agency’, but concluded that a single agency approauald not be adopted in the NSW context

‘without unduly complicating the system or compsing the tactical advantages of such an agehcy’

Justice Wood acknowledged that a single exterrei@gmodel could, if implemented properly,
reduce fragmented management processes, stopdudiviases falling through the gaps, centralise
record-keeping and intelligence collection, provétene cost savings, and address other such issues.

On the other hand, he warned there were signifideaidvantages with a single agency approach,

notably:

. the openness and cooperation required in complaistssight conflicts with the
secrecy required of anti-corruption bodies

. the difficulties single agency models experiencbalancing the demands of managing
large volumes of complaints, while remaining foaise corruption-fighting and
prevention

. the need to overcome disincentives for police mamemt to assume ownership and
responsibility for dealing with police problems dtmpursue integrity as a first
priority’, and

. there may be fewer opportunities to intervene eanly enforce appropriate standafts.

After listing the advantages and disadvantagessioigle external agency approach, Justice Wood

concluded that:

8 RCPS Final Report — Vol II: Reforpat [4.83] to [4.85].
9 RCPS|Interim ReportChapter 5 ‘A new system’, February 1996, at [5.11
2 RCPS|nterim Report Chapter 5 ‘A new system’, February 1996, at [5.8]
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... the employment of a single external agency®iitable for NSW... There are significant diffecea
in the approaches required to manage and supenise®nduct and disciplinary complaints, to
investigate serious corruption, and to performuggion prevention, research and education

function...*!

Instead, the model he recommended for NSW wasrabomation of internal and external
investigation’ that gives police commandermaaningful role in dealing with management matters
customer service complaints, and certain mattermistonduct’ provides for civilian oversight of
those NSWPF functions by the Ombudsman, and hpsdadist investigator that can assume
‘external responsibility to investigate serious mgtion’.*? The agency subsequently created to

perform the latter role was the PIC.

This model was favoured because:
. police retained a degree of responsibility for-setjulation
. public confidence would be underpinned by extereglew of police investigations of
complaints and corruption, and

. the most serious matters would be investigated aailg.

Significantly, there were strategic reasons foatingl a framework whereby these discreet but

complementary functions were allocated to diffelsygncies:

Although combining these external oversight andugaiion investigation responsibilities in a single
agency would have the attraction of simplifying amigrating the process, that option is not faedur
because of:
« the different approaches needed for supervisiaghetomplaint system, and for corruption
investigation
« the need for a specific focus on corruption withaggressive and sophisticated investigative
capacity, and

« the resources needed for effective monitoring efdbmplaint systerts.

Having determined that there should be a structgpération that placed the functions relating to
civilian oversight of police complaint processesd &me responsibilities for external investigatiahs
serious police corruption in separate agenciesRth@l Commission then considered whether the job

of investigating police corruption should be alli@chto a police corruption division within the ICAC

" RCPS|nterim Report Chapter 5 ‘A new system’, February 1996, at [5/8]10].
2 RCPS|nterim Report Chapter 5 ‘A new system’, February 1996, at [5.17
¥ RCPS|nterim Report Chapter 5 ‘A new system’, February 1996, at [5.18
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or whether there was a need to create a purpo#ieagancy to take on these responsibilities.
Ultimately, the Royal Commission concluded that N&#fuired an agency that'mirpose-built,
with a specific focus upon the investigation of@es police misconduct and corruptioand thatthe
responsibility of the Ombudsman would continue anged, and the ICAC would still retain

significant public sector responsibilitie¥’

In the next chapter we explain how the model recemuted by the Royal Commission operates in

practice.

4 RCPS|nterim Report Chapter 5 ‘A new system’, February 1996, at [ba&l [5.29].
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3. Civilian oversight of complaints about police in pactice

In the previous chapter we noted the principlesedgihg the establishment of the current framework
for civilian oversight of police in NSW, includirthe rationale for assigning responsibility for
oversight of the police complaint system and tlspoasibility for a specialist corruption investiigat
role to separate agencies. As the Terms of Refergdicate that the premise for reviewing police
oversight in NSW is that the current systenoist-dated, complex and confusiragid that a single
oversight model is needed to redtmeerlapping responsibilities amongst agencjetis important to
understand how the current police integrity systearks in practice, and what evidence there is to

support the view that the current system must pkaced. This chapter addresses those issues.

It is our submission that the principles underpngrihe model proposed by the Wood Royal
Commission have been successfully implemented. itaptly, the combined ‘Internal and External
Investigation’ model has enabled the PIC and thé@saman to make significant contributions to the
NSWPF’s progress in transforming the culture obitganisation and to achieving continuous

improvement to its complaint handling systems.

The roles that Justice Wood recommended for pdliieOmbudsman, and the PIC formed the basis
of legislative reforms introduced by Parliamentitigalarly with the enactment of the Police Intégri
Commission Actn 1996 and by amendments to Parts 8A and 9 dPtiee Act 1900n 1998.

However, we recognise the need to make the cuskstém much more user-friendly, especially for
those who are unfamiliar with the respective raled responsibilities of each of the agencies irsalv
in assessing and responding to concerns aboutSNemMF. In this chapter, and elsewhere in our
submission, we refer to recommendations in ouriptswreports and submissions, particularly those
aimed at updating and streamlining the currentcRadict requirements, reducing the complexity of

the current arrangements and eliminating any urssecg confusion.
3.1. Theroles and responsibilities of the NSW Police Foe

Since 1998 the NSWPF has developed policies anmbgues aimed at implementing the intent of
Justice Wood'’s recommendations to develop a maisgeodel of complaint handling. Successive
reviews of the legislative framework, and updatepdlicies and procedures, have sought to
strengthen their managerial model, including theacéy for local commanders (and their equivalent
in specialist commands) to address day-to-day@ffierformance and conduct issues in the context

of their broader service responsibilities. Thes&gion recognises that the NSWPF — like any other
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government authority — has principal responsibfittyinvestigating and/or resolving complaints atbou

its personnel and its systems.
3.1.1. The role of local area commanders

In practice, most complaints about police are ramkdirectly by, or are referred to, the relevawtl
area commander, who is usually at the rank of Sujgexdent. There are 76 local area commands
across NSW.

Each commander is supported by a Complaint Manageieam (CMT), which usually consists of a
Professional Standards Duty Officer (PSDO) and €rfvlanager, both at the rank of Inspector, an
Executive Officer, and other senior officers at digcretion of the commander. The role of the CMT

is to provide expert advice and support to the camaar in relation to the management of complaints,
particularly in relation to the investigation ofraplaints of serious misconduct, and any related

managerial and /or disciplinary action.

The PSDO is delegated by the local area commandegsiess new complaints to determine what, if
any, action needs to be taken. This initial assessim referred to by police as the ‘triage’ pracds

a complaint falls within the operation of the Aitte NSWPF must record the complaint on its
‘customer assistance tracking system’ (‘c@ts.iinptaints database. The Police Act gives the
NSWPF discretion as to whether or not to investigaé matter (s.139). If the NSWPF decides to
investigate, s.145(1) requires that the investigadiost carry out the investigation in a manner that
both effective and timely, and must have regarany matters specified by the Commissioner or

Ombudsman as needing to be examined or takenantgideration.

Police determine the manner in which a complaintisstigated and may employ a range of
investigation techniques. Depending on the seriessof the alleged conduct, these range from
evidence-based methods for investigating allegatajrcriminal conduct, through to informal or
outcome-focused techniques to resolve complaiatsntfay be characterised as concerns relating to

customer service.

The legislation requires that the NSWPF keep coimalds informed of the progress of its inquiries
and, upon completing those inquiries, advise thétheoutcome and seek their views on whether

they are satisfied with how their concerns wereaesked (s.150).

‘Non-reviewable’ management actions

Local commanders are delegated to take a rangamadial management actions under Part 9 of the

Police Act in response to complaints. Such actigpially include advice, training, counselling or
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advice and guidance, warnings, performance enhasdesgreements and conduct management
plans™® These actions are classified as ‘non-reviewasahe police officer does not have a right of

review in the NSW Industrial Relations Commission.

‘Reviewable’ actions

If an investigation uncovers evidence of seriouscmnduct, a local area commander may recommend
that the Commissioner consider taking ‘reviewahleion under Part 9. Reviewable actions include a
reduction of the police officer’s rank or gradeeduction of the police officer's seniority, or a

deferral of the police officer’s salary incremefitternatively, the Commissioner may consider
dismissing the officer if he does not have confiem the officer’s suitability to remain withingh
NSWPF, having regard to the police officer's comnapet, integrity, performance or conduct. Such
actions are described as ‘reviewable’, becausefffoer may seek a review by the Industrial

Relations Commission on the ground that the adtidrarsh, unreasonable or unjust.
3.1.2. The role of Region Commands

Each of the six geographical Region Commands as@iCMT. These are led by a Commander at
the rank of Assistant Commissioner. The region camas provide support to local commands in

relation to managing complaints, including the stigation of complaints in some circumstances.
3.1.3. The role of the Professional Standards Command

The NSWPF's Professional Standards Command (PS®jdess a broad range of complaint handling
and specialist internal investigation support sEwito commanders across the NSWPF. The PSC is
responsible for publishing and updating the NSWRFemplaint Handling Guidelineand other
policies and procedures that provide guidance moncanders on how to respond to different types of
complaints, the investigation techniques that sthtwel considered and, if an inquiry establishes

serious misconduct, procedures for taking revieealstion.

The PSC provides other specialist support, inclydimough its:
. Professional Standards Unit, which assesses andgeamromplaints accepted for

investigation by PSC investigators.

5 Schedule 1 of thBolice Act 199qNon Reviewable Actions).
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. Investigations Unit, which directly investigatesisas and/or criminal allegations, and
provide oversight of critical incident investigai®and tactical intelligence support.

. Management Action and Workplace Services (MAWS)dlegdvice Team, which
provides legal advice and support in relation ®handling of Part 8A complaint
investigations and Part 9 management decisions.

. Panel Operations MAWS, which manages the admitiisgréunction of the NSWPF's
Internal Review Panel, Commissioner's Advisory Pablearged and Suspended
officers, and the Integrity in Promotions Panel.rMgenerally, the PSC provides
support to the Commissioner and commanders inagal& decision-making processes
relating to reviewable action taken under Part 9.

. Complaint Support Unit, whose functions includésiiag with the Ombudsman,
providing advice and training to commands and itigators, and developing complaint
handling policies and procedures including @mmnplaint Handling Guidelines

. Internal Witness Support Unit.

. Industrial Relations Commission Operations — wignbvides advice and support in
relation to IRC appeals.

. Administration Officer Conduct Unit — which managesgestigations into alleged

misconduct by administration officers.

The PSC is also responsible for providing busieessHR support to commanders, corporate support
to the NSWPF Commissioner Executive Team, drugademhol testing of sworn and civilian
personnel, advice on preventing misconduct, andigrgg strategic and trend analysis data to

commands.
3.2.  The roles and responsibilities of the Ombudsman

While the Police Act requires the NSWPF to takerappate action in response to all complaints,
taking into account the circumstances of each gadiee investigators and commanders are expected
to be accountable for their decisions. Therefargjving police much greater flexibility to detemsi

how to resolve the grievances of members of thdigguhe reforms introduced by Parliament in 1998
also broadened the Ombudsman's capacity to ‘kedgrwerutiny’ the NSWPF's handling of

complaints.

In practice, the responsibility under the Policd #coversight the NSWPF handling of complaints
means that the Ombudsman is required to:

. consider the adequacy of the police handling ohaliifiable’ complaints, and
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. keep under scrutiny the systems for handling comgglanvolving police to ensure the

maintenance of standards of integrity and fair idgals.160).
3.2.1. Requirement that police notify the Ombudsman of tzn complaints

In relation to complaints about police that are enditectly to police (whether by a member of the
public or by an internal police complainant), th8WWPF must provide the Ombudsman with copies of
all ‘notifiable’ complaints (s.130) — that is, colajnts that contain allegations of conduct that are
serious enough to warrant notification to the Ondooan. The ‘class or kind’ of complaints that must
be notified to the Ombudsman is set out in guidaliestablished by the PIC and the Ombudsman,
after consultation with the Commissioner of Polisd21). The NSWPF must also advise the
Ombudsman of its decision regarding whether otm®tomplaint needs to be investigated. If we

disagree with the police decision, we may requieg police investigate the complaint (s.139).

In practice, the decision about whether a complagetds to be notified to the Ombudsman is made by
the PSDO as part of the initial triage process.ehe complaint has been registered on the NSWPF's
c@ts.i database, it can be notified to the Ombudssiectronically.

A check of complaints finalised shows that, on agetl6 the NSWPF notifies the Ombudsman of
about 3,200 complaints a year. Of these, the NSiRstigates about 1,950. The Ombudsman

overturns the decision by police that no investayais required for about 40 complaints a year.
3.2.2. Ombudsman referral of complaints to the police

When the Ombudsman receives complaints about paélieePolice Act requires that these matters be

referred to the NSWPF (s.132), together with owmicdas to whether the police must investigate.

The Ombudsman refers about 700 complaints to pebch year. Of these, 270 are not the subject of
further oversight by the Ombudsman as they arénatifiable’ and 220 are referred to the police for

investigation-’
3.2.3. Ombudsman oversight of police complaint investigats

The Ombudsman directly oversights about 2,170 paamplaint investigations each year.

® NSW Ombudsman Resolve database, based on corsfflamitsed between 1 July 2009 and 30 June 2014.
NSW Ombudsman Resolve database, based on corsfflamitsed between 1 July 2009 and 30 June 2014.
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In assessing the adequacy of police complaint tigagfons, we focus on whether police investigators
complied with the legislative requirements setiouf the Police Act, including:
. Whether the investigation was effective and timbbying regard to the circumstances
of the case (s.145).
. Whether reasonable inquiries were made into masdfmsified by police and/or our
office (s.145).
. The adequacy of any action already taken or praptusbe taken as a result of the
investigation’s findings (s.150).
. Whether the complainant was consulted during tliestigation, and whether the

complainant was satisfied with the action takerproposed to be taken (s.150).

These standards are central to our direct oversigtdmplaints, and also to our use of auditsdokr

police progress in implementing improvements oireet

The Police Act allows the Ombudsman to monitorNI®VPF investigations in real time through
Ombudsman staff directly observing interviews cardd by police during NSWPF investigations
(s.146). These monitors are conducted in accordaithearrangements that have been agreed and

documented between the Ombudsman and the ComnessibRolice.

If we are not satisfied that a complaint has baeperly investigated, we can ask the NSWPF to
conduct a further investigation, specifying anyidehcies that were not properly addressed in the
initial police inquiry (s.153). Similarly, if we arnot satisfied with the NSWPF’s decision concegnin
any action to be taken as a result of an investigaincluding a decision to take action under Paot
the Act, we may ask the NSWPF to review that deniés.154).

If the NSWPF decides not to further investigatedecides not to change the action to be taken, it

must provide reasons for disagreeing with our regjue

The Ombudsman may prepare a report in relationctingplaint investigation or a decision about
action to be taken, and may include such commemtsecommendations as the Ombudsman
considers appropriate. The Ombudsman must providgw of the report to the complainant, the

Police Minister and to Commissioner (s.155).
3.2.4. Inspecting police records and monitoring the sysiefor managing complaints

The distinction between more serious ‘notifiablefplaints and less serious ‘hon-notifiable’
complaints is crucial to our oversight role. Ingiiee, we concentrate our limited resources on

oversighting police investigations of more seriaosfiable complaints- usually evidence-based
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investigations. However, we also audit the handtihgss serious non-notifiable complaints to easur
that the NSWPF has appropriate systems in placeéstigate and resolve those matters. These less
serious matters generally concern customer seissces that are dealt with by police through
informal outcome-focused inquiries. It is importémrecognise that, even if a complaint is not
notifiable to the Ombudsman, or a complaint isfradile but does not need to be investigated under
the Police Act, Part 8A still requires the NSWPFReke appropriate action in relation to the matter,
having regard to the issues raised and the ciramoss of the case. Generally, we expect local
commanders to resolve less serious matters, or bréddenquiries and take suitable remedial action,

without the need for our involvement.

To check that the NSWPF is taking appropriate adtiacesponse to all complaints, the Police Act
requires that we inspect the NSWPF's records at lmace every 12 months, and may inspect the
records at any time, for the purpose of ascertginihether the NSWPF is complying with Part 8A of

the Act. In particular, we check to ensure that:

. The NSWPF is complying with the obligation to restatl complaints on its complaints
information system.

. Complaints are notified to the Ombudsman in acawdavith s.121 of the Act.

. Appropriate action has been taken to resolve cantglavhere there is no requirement

to notify the Ombudsman (s.160).

In addition, the Ombudsman must ‘keep under scyutive systems established within the NSWPF
for dealing with complaints. For that purpose, @rabudsman may require the NSWPF to provide
information about those systems and their operatidre Ombudsman may report on matters arising
out of the exercise of his function of keeping tlenplaint system under scrutiny, and include such
comments and recommendations as the Ombudsmaus fitirknd provide a copy of the report to the

Minister and the Commissioner.
3.2.5. Ombudsman powers to directly investigate

The Ombudsman may decide to directly investigatemaplaint if of the opinion that it is in the publi
interest to do so (s.156). The Ombudsman may aisduct an ‘own motion’ investigation in relation
to any conduct of a police officer that could bet is not, the subject of a complaint (s.159). In
practice, the Ombudsman exercises these powelisgpagiven that the NSWPF is primarily

responsible for investigating complaints aboutqmoli

Consistent with the Ombudsman'’s role in providingrsight of police systems for managing

complaints, the ‘subject’ of an Ombudsman invesidgeis usually the administrative conduct of the
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NSWPF as a ‘public authority’ rather than the carta individual police officers. The findings and
recommendations of the Ombudsman’s reports thexédord to be directed towards improvements to
police administration and service delivery, inchglicomplaint policies and procedures relating & th
management of complaints and the conduct of pdtioeexample, Ombudsman investigations into

the conduct of the NSWPF in recent years have diedihe following subjects:

. Compliance with provisions of the Police Act inatébn to managing complaints about
police.
. Compliance with obligations in tHeaw Enforcement (Powers and Responsibilities) Act

2002to destroy finger and palm print records.

. NSWPF policies and procedures relating to the @id@sers by police officers.
. NSWPF's handling of domestic and family violencenptaints.
3.2.6. Working collaboratively with police

The development and maintenance of positive workétationships between Ombudsman staff and
police is essential to effective oversight of tledige complaints system. Our work with the NSWPF
includes regular liaison meetings between our stadf officers of the Professional Standards
Command. These meetings provide opportunitiesvieneand discuss state-wide issues involving
complaint handling practices, consult with eacleotibout any challenges facing complaint
practitioners, and consider any draft policies guaidielines being developed by the PSC to improve

complaint handling.

It is also important that we maintain professicaad cooperative links with commanders and other
officers who have primary responsibility for complehandling. Such links enable Ombudsman
officers to make informal contact with investigatiofficers and Professional Standards Duty Officers
to discuss the progress of matters and, wherelpgessid appropriate, to facilitate quick resolutidn
complaints. In relation to straightforward comptaiwhere informal resolution appears likely to avoi
the need for a formal inquiry, we sometimes corttaetrelevant duty officer or senior officer to

discuss options for resolving the complainant’scawns ‘on the spot’.

Our senior staff also meet with Professional StestmiButy Officers, Professional Standards
Managers and commanders to discuss complaint imgnidues, trends and the progress of individual
complaints. Those talks also regularly involve dgsgions about risk management strategies for

officers identified as a potential risk to the coamd.

Our work with Professional Standards Duty Officeidudes developing strategies to respond to

difficult or unreasonable complainants. We do thisninimise the waste of limited NSWPF and
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Ombudsman resources, reduce the stress to comipéaidiers and complainants, and ensure that

particularly difficult matters are handed in an iafole and consistent manner.

Ombudsman investigators are regularly invited t@ graining presentations to NSWPF investigators.
Our senior investigation officers also presene@ional professional standards forums. These forums
provide opportunities for complaint handlers, CM&mbers and administrative staff to ask questions,
draw attention to any problems or gaps, and assiaplaint handlers to deal effectively and fairly

with complaints and improve complaint handling eyss.

Our more experienced investigation officers als@ giresentations to the students attending NSW
Police College to educate new recruits on our aok deal with common misunderstandings or

confusion about the police complaints system.
3.3.  The roles and responsibilities of the PIC

The PIC’s principal functions are to detect, inigesie and prevent police corruption and, where

necessary, directly conduct external investigatmfrs/stemic misconduct.
3.3.1. The PIC’s specialist role uncovering and combatiogrruption and serious misconduct

Although the PIC’s independent corruption-fightiingctions do not bar it from oversighting
complaint investigations where it sees a need teoddhe principal objects provisions in sectiaof 3
thePolice Integrity Commission Act 199BIC Act) provide clear guidance about the PICispry

responsibilities:

(a) to establish an independent, accountable fddge principal function is to detect, investigate
and prevent police corruption and other serious@ffmisconduct, and

(b) to provide special mechanisms for the detectinvestigation and prevention of serious officer
misconduct and other officer misconduct, and

(c) to protect the public interest by preventamgl dealing with officer misconduct, and

(d) to provide for the auditing and monitoringparticular aspects of the operations and

procedures of the NSW Police Force and the NewlSalatles Crime Commission.

The PIC’s principal functions are to prevent offiogisconduct and to detect or investigate, or manag
or oversee other agencies in the detection or figag®n of, officer misconduct. In performing tiees
functions, the PIC Act requires the PIC to turraittention principally to serious misconduct by NSW

police officers (s.13).

The PIC’s independent corruption-fighting respoitisis are reflected in the powers provided in the

PIC Act to perform these functions. In additiorataumber of conventional investigative powers,
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including powers to conduct investigations on itsanitiative (s.23), to conduct ‘preliminary’
investigations (s.24), hold hearings (s.32), andrean witnesses and require the production of
documents and other evidence (s.38), the PIC alsspecialist powers to investigate corruption,
including powers to use search warrants (s.45 a) and listening device warrants (s.50), and to
establish task forces within NSW, seek the estaplent of joint task forces with the Commonwealth
or other states or territories, and coordinateooperate with specialist task forces (s.17). In
exercising its functions, the PIC may cooperaté wivestigative agencies and other bodies. It may
also consult with, and disseminate intelligence iaf@mation to, investigative agencies and other
bodies (s.18).

The PIC is entitled to make assessments and fomioog on the basis of its investigations, or
investigations that it has managed or oversigtaedo whether police misconduct (or other
misconduct) has or may have occurred, or is oaugiwr may be about to occur. It may make
recommendations as to whether consideration shmfgiven to the prosecution of a person or
persons and/or the taking of disciplinary actioaiagt a person or persons. It may also make

recommendations for other appropriate action (s.16)

The PIC has other functions ‘regarding police ai#is and education programs’, including:
. undertaking enquiries into or auditing police atieg for the purpose of ascertaining
whether there is police misconduct or circumstamoesiucive to police misconduct
. monitoring the quality of the management of NSWRFestigations
. making recommendations concerning police corrupgiduncation and police corruption
prevention programs conducted by NSWPF, the Ombadsnd the ICAC, and

. advising police and other authorities on ways imielte police misconduct (s.14).
3.3.2. The PIC’s functions relating to complaints about [ice

The PIC exercises its oversight powers in conneatiith the principal objects of the PIC Act. The
PIC may at any time take over the investigatioa obmplaint (s.70). In these circumstances, the
complaint ceases to be a complaint for the purposBart 8A of the Police Act and the Ombudsman

no longer has any jurisdiction to oversight theterat

Although the PIC may oversight NSWPF investigatine police complaints, the legislation does
not provide the PIC with formal powers of the typeen to the Ombudsman and which are associated
with its role as the primary complaint oversigheéagy. Unlike the Ombudsman, the PIC does not

have powers to require police to investigate comfdato monitor police complaint investigations in
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real time, or to request further investigationrdormation from police following an investigatiofihe

oversight role of the PIC is qualified by secti®(4) of the PIC Act as follows:

The reference in this sectiondgerseeingther agencies in the detection or investigatioofiicer
misconduct is a reference to the provision by tbenfission of a lower level of such guidance, ralyin
rather on a system of guidelines prepared by it@ndress reports and final reports furnished.to it

[emphasis in the originall.

In practice, the PIC’s primary focus is on carrymg its responsibilities as a specialist investigaf
police corruption. As a result, it oversights oalyery small number of complaints that are reletant
these functions. In oversighting these mattersaly make informal requests to the NSWPF for further

information.

Complaints received by the PIC

Complaints can be made directly to the PIC. Althotlge PIC may directly investigate any complaint
it receives, in practice it refers the majoritytloése complaints to the NSWPF to be handled under
Part 8A of thePolice Act The PIC refers about 90 complaints to the NSWédh gear. These
complaints are registered on c@ts/ithe PSC and referred to the relevant local eoeamand (or

specialist command) for attention.
3.3.3. Oversight of police complaints by the PIC in praati

The PIC oversights a small number of complaintslaas than 1% of those received by the NSWPF.
This is discussed further in ‘Chapter 6 — Functiavarlap between oversight bodies’. Guidelines
agreed between the Ombudsman and the PIC pursutiig Police Act provide for arrangements for

consultation between the agencies in circumstamnbese the PIC decides to oversight a complaint.

The PIC has access to the NSWPF's c@ts.i datalbalsecans new complaints as they are registered
by police on that system. Following consultatioththe Ombudsman, the PIC notifies the NSWPF

of its decision to oversight a complaint, and thelDdsman then ceases its oversight and closes its
complaint file. In most cases, this consultationuss before the Ombudsman has taken any significant

steps to oversight the complaint.
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3.3.4. Direct investigations by the PIC

The PIC has broad powers to directly investigages aequired for the investigation of corruptiorda
serious misconduct matters. These include powezgdoute search warrants and listening device

warrants.

The Commission may hold hearings as part of itestigation process. The decision to hold a hearing
in private or public is made by the Commissionepwiust have regard to the relevant considerations
under the PIC Act when making this decision, patéidy those factors set out in s 33(3A) regarding
the public interest.

Although the PIC can investigate the handling ohptaints by police, and systems for complaint
handling, their investigations more commonly foonsallegations of corruption and serious
misconduct by individual officers. Recent exampietude:

. Operation Montecristo, which centred on policeafs alleged to have engaged in
serious criminal conduct, including allowing a wietlown gambler to use their

identities to place on-line bets.

. Operation Barmouth, where certain officers wereuaed of engaging in serious
misconduct in the arrest and detention of a youag at Ballina in 2011, and in his

subsequent prosecution for offences the policgatldie had committed.
3.4.  Distinguishing corruption fighting from complaint o versight

As noted throughout this report, the PIC’s focudighting corruption and the Ombudsman’s
responsibilities for supporting improved servicéividey mean that, in practice, the two agencies

perform distinct yet complementary roles.

As the summary in Figure 1 shows, the differingrapphes required of an anti-corruption agency and
an Ombudsman are particular evident in the wayeheah body approaches its statutory

responsibilities relating to the oversight of coaipts — in this case, complaints about police.
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Figure 1: Characteristics of the PIC’s and the Ombudsman’s distinct roles relating to complaints about police

Characteristics of the PIC’s corruption

Characteristics of Ombudsman police-

fighting processes

Complaint oversight role:
Directly oversights relatively few NSWPF complaint
investigations.

related complaints oversight

Oversights large volumes of police complaints, and
reviews appeals against NSWPF decisions not to
investigate.

Subject matter:
Reports of corruption and serious misconduct.

An array of complaints ranging from unreasonable
behaviour through to serious misconduct.

Investigative approach:
Focus on identifying and preventing corruption.

Relies on various sources of intelligence and
information (of which complaints are just one) to
detect corruption and serious misconduct.

Conducts a small number of large-scale, resource-
intensive investigations, often using covert techniques
and resources.

Strict secrecy, no prior notification of persons or
bodies the subject of investigation.

Conducts private and formal public hearings, using
adversarial and inquisitorial approaches.

Primary focus on identifying corrupt conduct by
individual officers.

Resource intensive.

Focus on service improvement.

Relies primarily on complaints, complaint-related
information and contemporaneous police records.

Conducts a large number of mainly small-scale
investigations, generally using more open techniques
and informal procedures.

Relative openness, notifies agencies of inquiry (often
at the outset) and the conduct to be investigated.

May conduct investigation hearings in private using an
inquisitorial approach.

Primary focus on improving NSWPF’s administration,
policies and procedures, including its systems for

handling complaints.

Relatively inexpensive.

Accessibility to the public:
Consistent with its use of covert techniques, generally
regards complainants as sources of information.

Provides ongoing information to complainants about
the progress and outcome of investigations.

Outcome where allegation sustained:
Criminal Prosecution, disciplinary dismissal or action.
At times, systemic changes recommended.

Rectify unreasonable decisions, management action
to address misconduct, amend legislation, policy and
procedures to prevent further unreasonable or
unlawful behaviour.

Source: Adapted from presentation by NSW Deputy @Gasiman Chris Wheeler to the 2012 National Admiaite Law Conference,

Adelaide, 19 July 2012. PublishedAhAL Forum No. 71.
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As the information in Figure 1 demonstrates, algtothe PIC and the Ombudsman each have
responsibilities relating to the oversight of coeapts about police, the focus and approach of tGe P
— as an anti-corruption agency — is generally agifferent to the approach usually required intrefa

to the oversight performed by the Ombudsman.

If consideration is to be given to establishingrgle agency model for police in NSW, the challenge
is to find an efficient and effective way to maint¢hese distinct yet complementary approaches. We

discuss these issues in more detail in ‘ChapteA8ecommended model for police oversight'.
3.5. Comment about the current police integrity framewoik in NSW

In this chapter, we have provided an overview af e current framework for civilian oversight of
police operates in practice. The roles performethb NSWPF, the Ombudsman and the PIC reflect
the recommendations made by the Royal Commissioarf@ffective system of civilian oversight of

police.

It is our view that any options aimed at improvthg current system must be informed by a clear
understanding of the rationale for the currentgritg framework, which provides for a separation of
the distinct functions performed by the agency prily responsible for investigating corruption and

the agency responsible for the oversight of complaiatters and systems.

In the next chapter we discuss the options foibéistang a single civilian oversight model for psi
We submit that any new framework must include atersition of the range of police oversight

functions that are likely to be included.
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4, Options for a single civilian oversight model for plice in NSW

This chapter considers the first term of refereiocehis review:

Options for a single civilian oversight model falige in NSW, including measures to improve the

efficiency and effectiveness of oversight.
4.1. Addressing the Terms of Reference

The Terms of Reference do not specify the functtbas should be included in any single civilian
oversight model for police, only that thgurpose of police oversighttie prevent, detect and
investigate corruption and misconduct by policécef and provide accountability for the exerci$e o
police powers®® As such, there are no formal constraints as toethge of police-related functions

that might or might not be incorporated into a nietegrity framework.

In this chapter, we outline the two most likelyiops for establishing a single civilian oversiglotly
with responsibility for policing issues in NSW, thdiscuss the main police-related functions culyent
performed by the Ombudsman. It is our view thatesdnut not all, of these functions could be
incorporated into a single agency model. If NSWbiadopt a new model for oversight of police, it is
essential that consideration be given to the nifistent and effective way to perform all police-
related oversight functions into the future, natjthose that might become the responsibility gf an

new oversight body.

Throughout this chapter we refer to our previoy®res and submissions on the need to amend and
update the existing complaint handling provisian®arts 8A and 9 of the Police Act, and for new
laws to remedy significant gaps in the currentrageanents for the external oversight of police
investigations into critical incidents involvingatés or serious injuries occurring in the contdxt o
policing operations. Regardless of the police dgbatsnodel ultimately recommended by this review,

we submit that the model must address these existsues.
4.2.  Models of single civilian oversight

As a starting point to this discussion about thigomg for a single civilian oversight model for jo,
it is our view that the only models that shouldcbesidered are those that provide functions and

powers that are comparable to, and not less thasetcurrently exercised by the PIC and

%8 Introduction to the Terms of Referen&eview of Police Oversightl May 2015.
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Ombudsman. In order for a single civilian oversighency to operate effectively, at a minimum it
will require the same specialist investigative fiumas currently provided to the PIC and all of the

oversight functions currently provided to the Oméméen under the Police Act.
4.2.1. Single civilian oversight models for police in NSW

If there is genuine interest in establishing algimgvilian oversight model for police, and if maay
most of the police oversight and corruption invgeion functions described in Chapter 3 are to
continue in some form, realistically there are jugt options for incorporating these functions iato

single civilian organisation that deals solely wittlicing issues:

Option A: PIC takes on the Ombudsman’s current Polce Act functions

This model involves removing the Ombudsman’s fuordiunder the Police Act and placing
those responsibilities with the PIC, enabling tih@ #® continue its existing corruption
investigation and prevention functions, while ebshliing a separate unit or division within the
PIC to take on responsibility for the direct ovghdiof notifiable complaints about police

misconduct and to keep under scrutiny the NSWPRsgems for handling complaints.

Option B: Establish a purpose-built police complaits and corruption agency

Under this model, both the Ombudsman’s complairtsight functions under the Police Act and
the PIC’s corruption investigation and preventiondtions under the PIC Act would be scrapped,
and a new purpose-built police complaints and gaima agency would be established to take on

these responsibilities.

Option A and Option B are similar in that the ramgéunctions is the same in each model. Both
would lead to the creation of a stand-alone agématydeals solely with policing issues, and both
envisage the Ombudsman retaining responsibilitypf@rsighting complaints about other public
sector agencies, including services and prograatshtive significant NSWPF involvement — see our
discussion of the Ombudsman’s various statutorgtfans noted at sections [4.5] and [4.6]. The
modelling for both options should involve approggiegislation and resources to facilitate the
exchange of information where the oversight agenaie likely to have shared responsibilities for

investigations or audits of service improvemeniaties involving NSWPF.

The principal difference between the two modethiat Option A envisages that the current array of
anti-corruption functions under tii®lice Integrity Commission Act 1986d the police complaints

oversight functions Part 8A of tholice Act 199@vould remain largely intact. Although the
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legislation for these functions might be incorpedhinto one Act, Option A assumes the clear
distinction between these functions would remaarhpps with a specialist division within the PIC
taking on responsibility for investigating policerauption, while a separate division would be
responsible for police complaints oversight ancefkeinder scrutiny’ service improvement roles. On
the one hand, this might be the least damaginglandptive option for bringing the police anti-
corruption and police complaint oversight role®iatsingle stand-alone body. On the other, if #a@ n
scheme merely replicates the existing arrangemigigsjifficult to see what would be gained from

such a restructure.

Although a clear delineation or distinction betwélae corruption fighting and complaint oversight
functions could also be achieved under Option B Jdltter model might be considered if the review
determines that a purpose-built agency with a cetafyl new organisational structure, management

and/or investigative approach is needed.

4.2.2. Combining the police oversight functions within adnad-based anti-corruption body

In addition to models that provide for the creatidm single civilian corruption fighting and
complaint oversight agency that deals solely wiliging issues, consideration might also be given t
other potential options for combining these varipakce-related functions within a single external

agency, including:

Option C: Establish a police complaints and corrupion division within the ICAC

This involves the Independent Commission Against@uion (ICAC) taking over all of the
PIC’s functions and all of the Ombudsman’s Polia #nctions. In effect, the ICAC would add
policing to its existing broad-based anti-corruptfanctions and, for the first time, take on a
complaints oversight role — but only for police q@aints. The Ombudsman would retain
responsibility for oversighting complaints aboubficisector agencies other than the NSWPF.

Option D: Establish a single broad-based anti-corrption and complaint oversight agency

This model envisages establishing a single civitiady responsible for taking on all of the

functions currently performed by the ICAC, PIC @hbudsman.

As the ICAC is not included in the Terms of Refeeifor the review of police oversight, Options C
and D are clearly beyond the scope of the revidao feven though Option C would combine the
police corruption investigation and police complaiaversight functions within a single external
agency, these functions would be additional tootdntially incompatible with the ICAC’s existing

charter to investigate and prevent corruption @NXISW public sector. As such, it would not be sngl
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civilian oversight model for police and thereforgside the Terms of Reference for this review. For

the same reason, Option D is also beyond the TefiReference.

On the other hand, if consideration is given toiaglthe PIC’s police corruption fighting role arfdbt
Ombudsman’s Police Act functions to the ICAC’s lor@aublic sector anti-corruption responsibilities,
or if the various functions of all three agencie=evto be incorporated into a single broad-bas&d an
corruption and complaint oversight agency, it iseegial that any such modelling include advice on
how the PIC’s current charter to provide a spedédius on investigating police corruption could be
maintained in such an agency. Similarly, the mauaigtior these options should include advice on how
the police complaints oversight functions curremigyformed by the Ombudsman should be managed.
In particular, the current system in NSW has ciekatetructural separation of the police corruption
fighting and complaint oversight roles to ensuia there is a clear distinction between these rdiffe

but complementary functions. Any new model shontdude advice on whether and how this

distinction could be achieved within a single agenc
4.2.3. Other potential models

Theoretically, there is at least one other optamcbmbining the police corruption investigatiordan

police complaints oversight functions within a $enggency:

Option E: Establish a police corruption division within the Ombudsman’s office

This model envisages the possibility of establigharpolice corruption investigation division
within the Ombudsman’s office to take on respotigytior the functions currently performed by
the PIC. This would necessitate giving the Ombudsmar a division of the Ombudsman —
access to the extraordinary investigative poweesleé to expose corrupt police officers,
including powers to execute search warrants, iefgrtelephone calls, use surveillance devices

and engage in controlled operations.

In our view, placing specialist corruption-fightifignctions (and the powers to undertake those
functions) within this office would seriously congpnise our broader responsibilities to provide
independent oversight of the delivery of servicgpbblic sector agencies. It would also directly
conflict with the Ombudsman’s current statutoryerii monitoring uses of these extraordinary
specialist investigative powers through regulapétiions of the records of agencies that use the
powers. Placing our auditing function within a $engversight body would, in effect, require that

body to audit its own uses of the powers.

Finally, although not specifically provided fortine Terms of Reference for this review, considerati

should also be given to the option of:
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Option F: Taking action to remedy problems within the existing model

This would entail leaving corruption-fighting fummis with the PIC and functions relating to
the oversight of police complaints and servicewael improvement with the NSW
Ombudsman — but strengthening the framework by dmgrParts 8A and 9 of the Police Act
to remove unnecessary complexities from the cupemtisions and make them more user-
friendly, and introducing new laws to remedy sigia@iht gaps in the current arrangements for

the external oversight of critical incident invgstiions.

This option would provide a practical way to de@hvthe most significant gaps and deficiencies in

the current police oversight arrangements and huitth what is an effective and strong system.
4.3.  Tackling pre-existing concerns

Irrespective of the model ultimately preferred bg NSW Government as a result of the review of
police oversight, there is a need to ensure tleatebommended framework addresses the deficiencies
noted in Option F. That is, any new or updated sigét system must:
a. Amend or replace the existing complaint handlingvjgions to clarify and remedy the
legislative issues noted by the Ombudsman and othehe current statutory review of
the Police Act.

b. Further streamline police complaint handling praced.
C. Create a scheme for the external oversight of pditical incident investigations.
4.3.1. Our submission to amend the Police Act 1990

Our submission to the current statutory reviewhefolice Act included 25 recommendations to
improve the effectiveness of civilian oversightpolice complaints. A copy of our submission is

attached at Annexure A.

Our submission recognises that the NSWPF has @akeéersignificant work to improve the quality
and effectiveness of its complaint-handling proceduOur recommendations seek to build on that
work, and include a number of proposals to makesylséem more user-friendly for anyone who is

unfamiliar with police complaints processes.

For example, for many years we have been concena¢donsiderable resources are spent by both us
and the NSWPF in consulting and negotiating abdwdther certain matters should be recorded and/or
managed as ‘complaints’. We therefore recommetitkidthe legislation define what constitutes a
‘complaint’” about police, and that the provisiohesld include a simple mechanism for resolving any

disagreement about whether particular matters dhimidealt with as complaints.
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Other proposals intended to improve the operatfahenlegislation include recommendations to:

. Insert a provision in the Act that simplifies p@iobligations to report allegations of
serious misconduct.

. Provide a practical mechanism for ensuring thatgecomplaints made verbally by
members of the public are recorded in a way thableis us to oversee how they are
handled.

. Allow the Ombudsman to discontinue oversight oblge complaint investigation,
thereby removing the requirement that the NSWPR prawide reports on such

matters.
4.3.2. Further streamlining of NSWPF complaint handling mrcedures

It is our view that there is also scope to furtingprove the police complaint system under the curre
legislation by amending the NSWPF’s complaint hangdpractices. It has been our experience that
ineffective complaint handling practices sometiraggerge within the NSWPF, often through the use
of mandatory policies and guidelines. Recent exampf practices and procedures we have

encouraged the Professional Standards Commangiéawrand amend include:

. Project LancasterFollowing a Professional Standards Command tihigacalled Project
Lancaster, the NSWPF introduced procedures tocaffomcedural fairness to subject
officers during investigations of complaints unéeart 8A. These procedures duplicate
formal procedural fairness requirements under ®aftthe Act. We have previously
recommended that police streamline their practicesidress unnecessary duplication

and to introduce simpler, fairer processes.

. Removing formal processes from informal inquiriBlse NSWPF'<Complaint Handling
Guidelinesexplain the procedures for outcome-focused ingastins, referred to by the
NSWPF as ‘resolutions’. Although resolutions amaed at complaints that should be
dealt with less formally, the guidelines include tise of formal techniques, such as the
making of formal findings. We have previously susigel that these procedures be

reviewed and streamlined.
4.3.3. A scheme for the external oversight of police ardl incident investigations

In relation to the need to strengthen the extesmatsight of critical incident investigations byeth

NSWPF, our reports and submissions on this isseialao attached.
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Our work in this area includes our Special RepmRarliamentODmbudsman monitoring of the police
investigation into the death of Roberto LaudisictC(February 2013), which identifies gaps in the
current arrangements for the external oversigltittal incident investigations (at Annexure Byro
formal submission dated 15 October 2013 to a retgthe Hon Robert McClelland into the
NSWPF’'s handling of critical incident investigatsoat Annexure C); and a copy of our January 2014
response to an invitation to comment on the recomaiaéons in his reporQversight of Police

Critical Incidents(at Annexure D).

As we explain in the discussion about ‘gaps indingent police oversight system’ at Chapter 5,aher
are a number of concerns about the current arragggsmelating to critical incident investigatiohsitt

are in urgent need of reform.

It is important to note that simply moving the Ordbman’s police complaint handling functions to
another agency will not, in and of itself, rectifye pre-existing deficiencies noted in these report
More importantly, if any new single agency modebw@ replicate the problems associated with the
existing framework, this is likely to compound pigldoncerns about police oversight in NSW. To
build public confidence in policing, police overstgand the criminal justice system, it is cruckadtt
any changes to the current integrity framework lteswnoticeable improvements. We therefore

submit that any recommended model must address &éxesting (and well-documented) concerns.

As the model suggested at Option F indicates, tissses can be addressed without moving to a
single external agency model. In fact, it wouldatrmost certainly cheaper, easier and more efficient
to amend the complaint-handling provisions undet 8 of thePolice Act1990and to establish a
new critical incident oversight function within astablished integrity framework, than to attempt to
manage such changes while simultaneously tryirggtablish a new, largely unproven model of

investigation and oversight.
4.4. Identifying police-related functions to incorporateinto a single civilian oversight body

Any recommendation to shift the Ombudsman’s fumsionder the Police Atd a stand-alone police
oversight agency must address questions about whittie Ombudsman’s many other police-related

functions should also be incorporated into the nexdel.

In this section we discuss the main functions peréal by the Ombudsman’s Police and Compliance
Branch that are additional to its Police Act resgbitities. These are the functions that are mi@styt
to be incorporated into a new single civilian oigins model. Then in section [4.5.1] we list a numbe

of the Ombudsman’s broader statutory functions d¢ftah include substantial police involvement.

Page | 38



The model recommended as a result of this reviegt edress questions about which of these
functions should be incorporated into the new badyich functions should remain with the
Ombudsman and which functions should cease. Weistih not all of the functions currently
performed by the Ombudsman’s Police and Compli&@reach can be incorporated into a single
oversight model for police. Also, any new policeemight body must either take on or find ways to
replicate at least some of the established formdliaformal functions currently performed by other

parts of the Ombudsman’s Office.
4.4.1. Police and Compliance Branch functions additional its Police Act responsibilities

Additional to our responsibilities under the Poliet, there are a number of other formal police-
related functions that are currently performedhey ®mbudsman’s Police and Compliance Branch.

They include our role in:

. External investigations into alleged NSWPF maladstiation

. Independent auditing of the use of covert powerklwenforcement agencies

. Adjudicating witness protection appeals

. Monitoring uses of terrorism powers

. Reporting on police uses of emergency powers nglat riots and public disorder, and
. Legislative reviews — monitoring and reporting be tise of new police powers.

Complaints about NSWPF maladministration

The Ombudsman has jurisdiction under Part 3 ofxhdudsman Act 19714 investigate complaints
about NSW public authorities, including the NSWBBout conduct that may be illegal, unreasonable,
unjust or oppressive, improperly discriminatorysé@ on improper motives irrelevant grounds, based
on a mistake of law or fact, or is otherwise wrofilgis means the Ombudsman can deal with
complaints concerning maladministration by the NSMRSW police officers, and unsworn or

civilian NSWPF employees, just as we can for amgopublic sector agency or condticExamples

of matters regularly dealt with under Part 3 ineluwdmplaints of unreasonable administrative conduct

by NSWPF commands such as the Firearms Registryhandriminal Records Unit.

As demonstrated by our July 2012 report to Parli@n@afe as houses? Management of asbestos in

Police buildingsinvestigations into administrative conduct of M®WPF can identify and address

' Excluding the conduct of a police officer when reiging functions with respect to crime and thespreation of peace (Schedule 1,
Clause 13 of th&mbudsman Act 1974
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significant systemic concerns. This investigatioenmdheavily on our earlier work on how public
sector agencies manage a range of asbestos-retdied see our 2010 report to Parliament,

Responding to the asbestos problem: the needdoifisant reform in NSW.

In our subsequent inquiry into the risks poseddicp officers and their families by exposure to
asbestos and lead-based paint in 1350 police grepeacross NSW, our powers under the
Ombudsman Ad974enabled us to require evidence from NSW Treadtmyst and Young, United
Group Limited, current and former NSWPF senior ngena and managers, the Ministry for Police
and Emergency Services, WorkCover and the StaggeRgoAuthority. The fact that the NSWPF
acted so quickly to address the issues identifiealir report, highlights the value of administrativ

investigations such as these.

This investigation also demonstrates the overlapsafes such as this across different agencies. Our
report made findings relating not only to the NSWBIR also to the State Property Authority. If thes
responsibilities were transferred to a body wittisgiction over NSWPF alone, consideration should
be given to the mechanisms needed for such a looctyniduct a thorough investigation into these

kinds of issues. While it could be done, it is kely to be as effective.

Independent auditing of the use of covert powerktwenforcement agencies

The Ombudsman also provides independent oversighatrimus covert investigation powers used by
the NSWPF, the NSW Crime Commission, the ICAC, @nedPIC. Our statutory role in monitoring
uses of these extraordinary specialist investiggtmwers includes responsibility for conducting
regular inspections of the records of these agerioiensure compliance with legislation allowing:
. the interception of telephone conversations urftet ¢lecommunications (Interception
and Access)(New South Wales) Act 1987
. the use of listening, optical surveillance, tragkamd data surveillance devices under
the Surveillance Devices Act 2007
. the use of covert search warrants and criminalrasgéion search warrants by the
NSWPF and the NSW Crime Commission in accordande Rart 19 of théaw
Enforcement (Powers and Responsibilities) Act 2662
. controlled operations under thaw Enforcement (Controlled Operations) Act 1997,
which permits undercover investigators from the NgW\the NSW Crime
Commission, the ICAC and the PIC to engage in oedetivities that would otherwise

involve breaches of the law, such as possessinig drugs.
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We prepare reports under each Act and, for motftese functions, provide the reports to the
Attorney General. All reports except for the telarounications interception report are tabled in

Parliament.

As previously noted (at [4.2.3]), placing thesedsf auditing and compliance responsibilities with
the same agency that uses the powers would repiesegnificant conflict of interest, as this would
effectively require the new body to audit its owses of the powers. For this reason, we do notveelie

that these functions could be accommodated witlsingle civilian oversight body for police.

Adjudicating witness protection appeals

TheWitness Protection Act 199Bovides for the establishment of a withess ptairgrogram to
protect the safety and welfare of Crown withesseksahers who give information to police about
criminal activities. The Commissioner of Police cafuse to allow a person to enter the witness
protection program or decide to remove them fror iperson directly affected by such a decision
can appeal to the Ombudsman who must then makeisiatewithin seven days. The Ombudsman’s
decision is final and must be acted on by the Casiminer of Police. People who have a right to
appeal to the Ombudsman are given full informagibaut how they can do this when the
Commissioner decides they should not be includedrishould be removed from, the program. We
also have a specific role in resolving complainterf protected witnesses about matters covereckin th
witness’s agreement with the Commissioner relaingow they are managed and assisted within the

program.

It is important to note that many of the individsiaffected by these decisions are often sources
registered with the Crime Commission and/or the &1@ have often provided assistance to
investigations conducted by them. It would therefloe highly inappropriate to place this
adjudication function within the same agency thsgsuthe information provided by those sources

and/or carries out those investigations.

Monitoring uses of terrorism powers

Section 26Z0 of th&errorism (Police Powers) Act 2002quires the Ombudsman to keep under
scrutiny the exercise of preventative detentiongrsveonferred on police and correctional officers
under Part 2A of the Act. The Commissioner musifytite Ombudsman when uses of these
provisions have been authorised by the SupremetGouhat uses of the powers can be monitored in
real time. We must also respond to complaints fpa@nsons held under these powers while they are

being detained in a police facility, correctionahtre, juvenile justice centre or any other pla¥e.
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currently use teams of at least two staff for thig, consisting of one with police oversight exeece

and one with experience in custodial environmentsissues.

Section 27ZC requirdgbe Ombudsman to keep under scrutiny the exerfisevert search powers
conferred under Part 3 of the Act on members oNB®/PF, the Crime Commissioner and members

of staff of the NSW Crime Commission.

The Ombudsman must prepare reports every three gbaut the exercise of these powers and
furnish a copy to the Attorney General and the Btii for Police for tabling in the NSW Parliament.
Our most recent report, tabled in 2014, highlightedineed for Corrective Services to complete its
procedures for preventative detention and for thiec® Commissioner to then review these
procedures and those of Juvenile Justice NSW taremm®nsistency and operational readiness across
all relevant agencies. As a result of our persiseappropriate arrangements were in place when the

powers were first used.

In our view, the teams designated to monitor usdiseopreventative detention provisions should be
made up of staff who, through their day-to-day waith the NSWPF, are well-acquainted with
operational policing issues, and through their siggat of Corrective Services issues, understand the
practical issues associated with operating in soprenvironment. Regardless of whether the external
oversight of functions under the Terrorism Act ramavith the Ombudsman, or becomes the
responsibility of a new single civilian oversighidy, this issue must be addressed if effectiverpate

oversight of these powers is to continue.

Reporting on police uses of emergency powers ngjdb riots and public disorder

Section 870 ot.aw Enforcement (Powers and Responsibilities) Ad22equires the Ombudsman to
keep under scrutiny the exercise of special powengerred on police officers to prevent or control
large-scale public disorder in a public place. Bhieslude powers to establish cordons or roadblocks
to search persons and seize things, and to disgeyaps. The Commissioner must notify the
Ombudsman if a use of these powers has been ag®@d that the use of the powers can be
monitored in real time. As required by the Act, annual report includes a report of the

Ombudsman’s monitoring activities relating to ttse wf these powers by police.

Leqislative reviews — monitoring and reporting be tise of new police powers

As part of the introduction of new police powensl ather law enforcement provisions, the NSW
Parliament often requires the Ombudsman to motiitoimplementation of those powers for an initial
specified period — usually between one and threesy&ince 1997, a total of 28 new Acts have been

accompanied by these kinds of legislative revieswisions. These are listed at Annexure E.
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Our completed legislative reviews include reporipoovisions used by general duties police to
search individuals, require identification, giveeditions to persons in public places, issue orsfiat-
fines for minor criminal offences, and manage crsoenes. We have also reviewed and reported on
powers used by specialised police or for spectiecp operations, such as the use of drug detection
dogs, the management of DNA evidence, and thegatenitoring of people in the community who
have committed offences against children. Curregislative reviews include monitoring the
implementation of new police powers to disrupt éniah organisations and criminal activities

involving the possession and use of illegal firemrm

At the end of each review the Ombudsman must peoaiceport — usually to the Minister for Police
and/or the Attorney General — for tabling in theliBenent. The reports detail comprehensive
observations from each review, and recommend peadathanges to improve the effectiveness and

fairness of the provisions.

As most of our legislative reviews functions priiharelate to scrutiny of new police powers, it is
likely that any decision to establish a single mxaéoversight body for police means that these
functions could be incorporated into that bodyhaligh our researchers might benefit from working
more closely with the PIC’s and/or the ICAC’s rasbaand prevention staff, it is important to note
that we already cooperate with the PIC to exchamigemation about our respective police-related
reviews and to discuss research methods and saefrogsrmation. Our reports from these reviews
have been produced to a consistently high stanéard.result, the Ombudsman is widely recognised
as a leading provider of ‘action research’ thatdpies reports founded on a strong collaboratioh wit

frontline police officers and managers.

Removing this function from the Ombudsman'’s offiedikely to impact on our overall effectiveness.
One of the practical benefits of maintaining thisdkof research capacity within the Ombudsman’s
office is that we have been able to successfulpfyagction research methods to broader operational
policing issues. Our success in using action rebdaridentify and drive holistic improvements e t
policing of domestic and family violence, child protion risks, offending by young people, and
concerns raised by disadvantaged Aboriginal comtiasris discussed further at [4.4]. Significantly,

much of this work is conducted at the request ef@Glommissioner of Police.
4.5. Managing the Ombudsman’s statutory functions that #&o involve the NSWPF

Any new model for civilian oversight of police musicognise that a substantial — and increasingly
important — part of the Ombudsman’s work involveareining ‘whole of government’ issues that
often include the NSWPF, together with other pubéictor agencies. To some extent, establishing a
single external agency model for police — sucthastodels proposed in Option A and Option B —
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might create a ‘one stop shop’ for complaint ovghtsaind corruption investigation issues that relate
solely to the NSWPF. However, there is a need tsicer the likely impact of splitting the police
complaints oversight role from the Ombudsman’s Beoatatutory responsibilities, and how they

could be effectively managed into the future.
45.1. Other statutory functions that involve the NSWPF

Although much of our contact with the NSWPF arisem our responsibilities under tifolice Act
199Q police commanders across NSW often also dealthigfOmbudsman’s office when:

. responding tgublic interest disclosuresby staff who report wrongdoindp (iblic
Interest Disclosures Act 1994)

. dealing with notifications of reportable allegatscand convictions made by
government and certain non-government agenciesmsgpge for children (Part 3A —
Employment-related child protection, Ombudsman Act 1974

. responding to requests relating to our monitoring assessment of Aboriginal
community programs that involve the NSWPF as anpartPart 3B -Aboriginal
programs, Ombudsman Act 1974

. reporting, or receiving reports about, offencesraigeople with a disability who live
in supported group accommodation (Part 3retection of people with a disability
Ombudsman Act 1974

. reviewing the deaths of certain children and peoplwith disability (Part 6,
Community Services (Complaints, Reviews and MamifpAct 1993

. assisting the Ombudsman in his responsibilitiepforiding a wide range of support to
(including convening) the NSWhild Death Review Team a multi-agency body
responsible for reviewing the deaths of all childire NSW in order to recommend
measures to prevent and reduce the incidence lof ddaths (Part 5SACommunity

Services (Complaints, Reviews and Monitoring) 18&3.

The inclusion of police in these regulatory compdie and multi-agency oversight arrangements
recognises that the NSWPF, like other public seagencies, has an important role to play in
improving the quality and effectiveness of NSW Quoweent services generally. Modern policing is
not just about protecting public safety and uphajdhe rule of law. While law and justice will alyga
be central to policing, increasingly the NSW Goweemt recognises that law and justice initiatives ar
often integral to broader efforts to improve goveemt services, especially when trying to address

issues and improve outcomes in high-need locatiodgo assist vulnerable people and communities.
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Employment-related child protection

The NSW Ombudsman was provided with certain respioities relating to employment related child
protection following the Wood Royal Commission. $adunctions, outlined in Part 3A of the
Ombudsman Act, include:

. keeping under scrutiny the systems that governimehicertain non-government
agencies have in place to prevent reportable cdrathecthe way in which they handle
reportable allegations and convictions involvingitlemployees, and

. receiving and dealing with notifications of repttaallegations and convictions that

arise in the course of an employee’s work withdrieih.

The refinement of the Ombudsman’s Part 3A workihalsided provision for us to access, and make
very effective use of, information directly fromlming and child protection/Community Services’
databases. This information, combined with our avimlligence holdings, provides us with unique

access to important information which is not readitcessible to the frontline service agencies.

When we receive notifications, we check the varidatsbases and review our own information
holdings. We then assess the adequacy of the agespgnse to any risks to children using all of the
information available to us. As we are often thiy@gency with access to all relevant information
about a particular matter, we take an active mlensuring information is shared with appropriate
agencies and that necessary action is taken. Wiheebeelieve additional action may be required, we
telephone the involved agency to explain our camcand canvass options for strengthening the
response. Our most experienced investigators ndgliise with senior police from local commands
and the NSWPF Child Abuse Squad in relation tdrikiestigation of serious reportable allegations,
particularly if the mattemvolves a service provider that is relatively ipekenced in handling

reportable conduct and interacting with police.

In addition, we routinely refer detailed briefinigspolice which often result in the commencement
and/or enhancement of police investigations angbteferment of criminal charges. Viee presently
handling 120 open cases concerning individualsgethwith criminal offences relating to children
We also work closely with employers who have nobgmised their responsibility to refer allegations
or certain evidence to the police, guiding thenotigh the process, and ensuring that their workplace

response does not compromise any police invegigati

To mitigate risks to children, we work closely wl@lommunity Services, the Children’s Guardian and
employers to ensure that critical child protectiiormation is identified, shared and managed. The
timely reporting of criminal allegations to policecritical to ensuring that any criminal resporsse

not compromised. A number of agencies within ousgliction have recognised our beneficial role in
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facilitating the provision of information to the M8PF, Community Services and other agencies, and
have regularly sought advice and support from dfizeoabout liaising with these agencies. Because

of our strong relationship with police, we wereeatd help the NSWPF develop Standard Operating

Procedures which provide a guarantee for ongoipgau and advice by police to agencies where

child-related employment investigations are algodhbject of police attention.

Aboriginal programs

We established an Aboriginal unit in 1996 afterWeod Royal Commission’s firdhterim Report
advised thatthe supervisory function of the Ombudsman woulsidpgficantly improved if it were

given the resources to establish an Aboriginal Clamgs Unit that could:

« focus upon the significant volume of complaints&ioriginal people concerning police
misconduct

» research and monitor issues concerning the congpidften troubled relationship between
police and the Aboriginal communities, and prepaports on these matters

e assist in establishing better liaison, particulamlyemote areas, and

e assist in the implementation of the Police Ser#iberiginal Strategic Plan and the

recommendations of the Royal Commission into AtingjDeaths in Custodsy.

Establishing an Aboriginal unit enabled us to hasnaformation gathered through our police
complaint oversight functions to tackle systemialjdems that had historically impeded the ability of
police to establish and maintain effective parthg@gswith Aboriginal communities. As part of this
work, we used our Police Act powers to initiateragnam of audits focused on monitoring the
implementation of the NSWPFAboriginal Strategic Direction 2003-20Q#licy, especially in
locations affected by high levels of crime, disattage and dysfunction. Over a three-year period we
carried out 36 comprehensive audits, includingdidv-up audits aimed at measuring local

commands’ compliance with our recommendations.

These audits culminated in our 2005 report to &audint \Working with Aboriginal Communities,
which summarised police attempts to strengtherslinka range of key areas. In addition to
highlighting effective initiatives, our report reommended systemic improvements, particularly in
relation to supporting Aboriginal recruitment; ttmanagement and development of Aboriginal
Community Liaison Officers (ACLOS); better sharimiginformation about successful initiatives

across commands; and local partnerships with Ab@igommunities to fight crime.

20 RCPS|nterim ReportChapter 5 ‘A new system’, February 1996, at [5]11
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Our ongoing use of complaint oversight, investigatnd auditing powers to turn a spotlight on ® th
policing of Aboriginal communities has helped idgnpractical ways to address entrenched problems
and to improve local-level service delivery. Overg, this has strengthened the relationships betwee
local police officers and Aboriginal community meenb, and has had a demonstrable impact on the
success of crime prevention initiatives, the aptiit build intelligence holdings, and the willingrseof
victims and witnesses to report crime and becomeied in the criminal justice system. The Police
Commissioner commented on the significance of thesakthroughs’ in his introduction to the
Aboriginal Strategic Direction 2012-201Dur office has also contributed to policy refalmough 16
years of participation in the Police Commission@&dalice Aboriginal Strategic Advisory Committee

(PASAC) meetings, which has become the key forundfiving improvements in this area.

Increasingly, our audits and investigations of merdelivery to Aboriginal communities now include
other government and non-government agencies wathirjurisdiction. In many cases, our
recommendations to address issues affecting tivedebf basic services by these agencies has
helped the NSWPF further enhance the reach anctigffaess of its work to improve outcomes for

these communities.

The recent addition of functions under Part 3B (Adioal programs) of th©mbudsman Act 1974

and the appointment of a Deputy Ombudsman for Ajomal Programs recognise the important role
our office now plays in ensuring that all governinand community partners deliver on their
commitments to improve local-level services, patady in high-need communities. This includes
using our ‘keep under scrutiny’ powers to monitod audit the quality and effectiveness of strategie
that make up the NSW Government’s plan for Aboagiffairs, Opportunity, Choice, Healing,
Responsibility, Empowermef@CHRE). Our role in independently monitoring aagdorting on
designated Aboriginal programs presents some pgadrtunities to effect lasting improvements in the
provision of services to Aboriginal communitiestaring with OCHRE strategies such as Connected

Communities, Local Decision Making, Opportunity iund Aboriginal Language and Culture Nests.

In summary, our Aboriginal unit was establishegtib a sustained focus on policing issues. The
success of the unit's audits and investigationsileas a significant factor in the NSWPF’s succass i
achieving an historic shift in the way that Abonigi communities across NSW now view police
partnerships with these communities. However, cankwvith Aboriginal people now encompasses a
much broader array of functions and responsilslititean envisaged by Justice Wood. Although this
important work will continue even if our Police Aspwers and functions are removed, it is crucial
that the current review of police oversight consta@w any recommended structural changes is likely

to adversely affect the efficiency and effectivenekour ability to oversight Aboriginal programs.
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Systemic investigations and audits to improve serdelivery

Our oversight of police complaints provides an imi@ot source of information about trends and
issues that appear to warrant further, systemimexation. We have undertaken a number of systemic
investigations and audits in the policing areagmfising an ‘action research’ approach that isdedn

on strong collaboration with frontline police offis and managers.

This approach has been instrumental in elicitirgf-fiand information about the operational
challenges facing police; communicating these withe NSWPF as well as to partner agencies and
the public; and identifying well-targeted, achielealvays of strengthening the capacity of police to
meet these challenges. It has also facilitated&velopment of constructive professional relatigrsh
with police, both corporately and at a local lewiegt have significantly aided the work of police i
complex areas such as working with Aboriginal comities, family violence, and serious child

sexual abuse.

Much of our systemic investigations and auditingknis directed at identifying, and recommending
responses to, entrenched issues that impede théamaltive work of multiple agencies within our
jurisdiction — including the NSWPF. This includeawamber of ‘whole of government’ service
improvement strategies that the NSW Governmensirsgu- with increasing effect — to help agencies
strengthen their responses to issues such aspebiiection risks, offending by young people and
chronic domestic and family violence. These pldisnorely on law and justice initiatives developed

by police.

Similarly, the NSWPF is also crucial to maximisiihg effectiveness of ‘Connected Communities’
and other such ‘place-based’ service strategig¢titag agencies together to improve outcomes in
particular locations, especially those affectectimonic disadvantage and poor service delivery.
While the Department of Education and Communities lead-agency responsibility for Connected
Communities, which develops various local educati@ining, employment and social strategies
aimed at Aboriginal children and young peoipl¢hese communities, the scheme relies heavily on
feedback provided by other frontline service previd- including local police — to ensure that its
initiatives successfully engage families whosedrbih are at greatest risk. Our 2012 report,
Responding to Child Sexual Assault in Aboriginaim@aunitieshighlighted the pivotal role often

played by the NSWPF in supporting holistic placedshservice improvement initiatives.

Because these systemic audits and investigatidet® te our broader statutory responsibilities, our
role in supporting and recommending improvementstmus interagency programs or place-based

service initiatives will undoubtedly continue. Wéilnoving our Police Act functions to another
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agency will not end our broader oversight works ihighly likely to undermine our efforts to
strengthen these important initiatives and will omlotedly lead to a less comprehensive — and

therefore less effective — approach.
45.2. Comment about other statutory functions involvinglice

The breadth of the Ombudsman'’s jurisdiction prosidpportunities to drive ‘whole of government’
service reforms across agencies — particularlyelpihg the NSWPF to develop strategic relationships
with other primary service agencies such as Faanity Community Services, Education, Housing,
and certain non-government agencies and commuegagekrs. In effect, the Ombudsman provides a
‘one stop shop’ to the NSWPF and members of thdiginbrelation to these and other statutory
frameworks. For the NSWPF, this reduces the conitglaxnd administrative burden associated with

complying with its obligations.

There is no suggestion that Ombudsman functiorer dflan our direct police oversight functions
should be incorporated into a single civilian oigitsbody for police. However, it is highly likethat
the quality and effectiveness of our overall fumet — including investigations into the effectiveme

of various high profile NSW Government service ioy@ment strategies — would be diminished were
we to lose our Police Act functions and the dagiy-contact with police associated with those

functions.

Significantly, although the NSWPF is usually jusemf many bodies involved in the NSW
Government’s major service sector reform prograns, rarely has lead-agency responsibility for
such work, its role as one of the few frontlinevear providers with an active presence in all high-

need communities in NSW means that local policerofiring crucial insights to the programs.

There is a risk that moving our Police Act funcBdn a separate agency will hamper our ability to
effectively monitor and support these strategiel amer time, diminish the opportunities for us to

drive positive changes across the public sectahrt, valuable synergies will be lost.
4.6. Improving the efficiency and effectiveness of the SBWPF oversight role

The Terms of Reference for this review require aptyons for a single civilian oversight model for
police to includémeasures to improve the efficiency and effectisgé oversight' Therefore, in
addition to this review providing guidance as tdaekiformal statutory functions should be
incorporated into a new agency, and how to managédéwader police-related functions that remain
with the Ombudsman, consideration should be gigdrotv any new oversight model will add value
to the work of the NSWPF.
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4.6.1. Using influence as independent oversight agencytoker agreements

Our in-depth knowledge of operational policing aceg through our police complaint oversight and
systemic work means we often play a pivotal rolbinkering’ acceptable approaches to complex
issues that affect multiple stakeholders, whileueing that the operational needs of frontline polic

are considered and addressed.

For example, in 2011 we facilitated a roundtabletng between the NSWPF, Legal Aid and the
Aboriginal Legal Service to address concerns tmamniature of the legal advice being routinely
provided to young people was effectively hampegaolice from using the diversionary options
available under th&oung Offenders Act 199g¢ading to the potentially avoidable criminalisatof
young people, and creating significant frustra@oa additional resource intensive work for police.
The meeting resulted in an agreement by all patdi@splan aimed at increasing the use of divession
and ultimately to the commencement in 2014 of a Restected Admissions Scheme (PAS). Under
the PAS, police can give a written assurance tytlimg person and their parent/guardian that any
admission they make in relation to the offencewhbich they are eligible to be cautioned will not be
used in any criminal proceedings against them. $hdgild increase the number of young people who

receive cautions at the outset and reduce the nuaohineatters coming before the Children’s Court.

We have provided advice to the NSWPF about waysdbald strengthen accountability for using the
scheme and measure its impact. (In 2009, the fegadrt of the Special Commission into Child
Protection Services in NSW noted the findings afiauestigation into the use by police of
diversionary options for young offenders and eneldisur recommendation that this use should be

continued to be closely monitored by police).

More recently, at the request of Legal Aid NSW, lveere been working with a number of agencies,
including police, to progress the development jiirgt protocol in response to growing awareness tha
young people living in residential out-of-home care at increased risk of coming into contact with
police and other elements of the criminal justigetam. The protocol aims to provide guidance to
service staff and police about the practical stepg can take to minimise the contact of these goun
people with the criminal justice system. We arekivay closely with all of the potential signatories

the protocol to ensure it is consistent with theraional and legislative safeguards within which

police work.
4.6.2. Using policing information to identify broader seise reforms

As previously noted in the discussions of ‘Aborgiprograms’ and ‘systemic investigations and

audits to improve service delivery’ at section [4dur day-to-day oversight work with police at all
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levels of the NSWPF enables us to identify tremusiasues that appear to warrant systemic

examination, and to use this information to infonquiries related to our broader statutory function

An example of a major systemic inquiry that hadygsesis in information gathered through our
police oversight functions was our investigatiotoithe policing of domestic violence, which
culminated in our 2006 report to Parliamdddmestic violence: improving police practicéhis
report drew heavily on our auditing of local poliwerk with Aboriginal people, which identified
significant inconsistencies in the quality of opiEnaal and strategic work carried out by local area

commands in relation to the policing of domestimemnce.

An initial analysis of issues raised by complagit®ut policing responses to domestic violence
formed the basis of extensive consultations wibimtfine police and other stakeholders. We also
sought the expert advice of key figures in the N&\WRho helped formulate recommendations for
changes to policies and practices, then convemedraltable discussion involving more than 20
police commanders to ‘test’ the practicality of freposed changes. As a result, our special réport
Parliament was widely supported and led to sigaifidmprovements to operational policies and

practices, and an enhancement to police resourcing.

Our investigations and audits into these and aistemic issues involving police are ongoing.
Increasingly, our efforts to improve the efficierenyd effectiveness of public sector services reisegn
that the NSWPF is just one of a number of agengittssignificant responsibilities for delivering
improvements to frontline services, often in chadlieg circumstances. Through our strategic projects
program, we often employ action research initiaiteidentify measures aimed at helping the
NSWPF — usually in partnership with other ageneiés improve the efficiency and effectiveness of

their services. These include strategic projecsctblminated in the following reports to Parliarmen

. The implementation of the Joint Guarantee of Serfac People with Mental Health

Problems and Disorders Living in Aboriginal, Comrtyrand Public Housing2009.

. Improving service delivery to Aboriginal peopletwé disability 2010

. Inquiry into service provision to the Bourke andc&®arrina communitie2010

. Addressing Aboriginal disadvantage — the need tthdws differently2011, and
. Responding to Child Sexual Assault in Aboriginalm@aunities

As previously noted, our cross-agency work withK®WPF is increasingly focused on developing
strategies to improve responses to complex child@lsoncerns. In addition to liaising with polioe i

relation to individual child protection matters rairategic projects, audits and investigationskwor
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seek to strengthen and reinforce the NSWPF's cgpiacrespond to child protection concerns in a

range of other ways.

As the following examples demonstrate, almostfalhe Ombudsman’s major strategic investigations
have a significant policing component and the imeolent and support of the NSWPF. We have a
proven track record in harnessing our various sigfoversight roles to drive improvements to the
efficient and effective delivery of policing sergg Ideally, any new model recommended by this
review must incorporate and enhance the potemtiahese kinds of reform initiatives to continue fo

the benefit of the whole community.

Review of a group of school-aged children and yopegple in two Western NSW towns

In 2012, we undertook an intensive review of a grofi48 ‘at risk’ school-aged children and young

people in two Western NSW towns, which involved plagticipation of the relevant regional directors
of Community Services, Education and Police. Thigget demonstrated the value of combining the
existing case information holdings of each of thegencies in order to more accurately identify @acut

child protection risks, and to do so before susksrbecome entrenched.

Our subsequent report also recognised the positimibutions made by the NSWPF in seeking to
constructively engage with at-risk children andygppeople in both towns, and highlighted the
frustrating and resource intensive impact on pdigsewell as the negative consequences for the
young people themselves) of young people contintarfgll through the gaps of other human services
interventions? The Police Commissioner welcomed our findings laasl taken steps to implement
the intelligence-driven child protection and pldm@esed service delivery approach demonstrated by

our review.

Addressing issues affecting the work of the Chilibfe Squad

Our consultations with police during our audit lo¢ implementation of the NSW Interagency plan to
tackle child sexual assault in Aboriginal commuestihighlighted the impact of resourcing constgint
and performance issues on the capacity of the Glildse Squad (CAS) to respond effectively to
child sexual abuse as the lead criminal investigapartner in the Joint Investigation Response Team

(JIRT). Our audit report in January 2013 contaisederal recommendations aimed at strengthening

21 This report was not released publicly due to tfidential nature of the subject matter.
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the JIRT. The then Police Minister subsequentlyoanced an additional 30 CAS positions. More
recently, the Premier has committed to a furthep&gltions for the CAS.

Review of the NSW child protection system

Our 2014 special report to ParliameRrgeview of the NSW child protection system: Aregthi
improving?recommended that consideration be given to progidesignated police positions with
direct access to the Community Services’ case neamegt system (‘KiDS’) in order to enable them
to quickly access all relevant child protectioroimiation when responding to incidents — including
domestic violence incidents — that may involve@asirisks to children. We also recommended that
Family and Community Services and NSWPF should waglkther to develop improved guidance

and support to police in conducting child welfahecks.

NSWPF and Aboriginal out-of-home care agencies

In December 2014, we hosted a forum in partnensitip AbSec — the peak body providing advice on
issues affecting Aboriginal families involved inilchprotection and the out-of-home care system —
which brought Aboriginal out-of-home care agenctagether with senior police and local police from
across the state. Attended by 160 participantdottuen was aimed at developing a better
understanding of respective responsibilities iatreh to protecting children from abuse, and
discussing practical ways of working together ktcal level. The outcomes of the forum will be buil

into the monitoring and accountability framework fioe NSWPF’'s Aboriginal Strategic Direction.
4.7. Comment about the options for a single external ovsight model

At the beginning of this chapter, we noted that smoglel recommended as a result of this review of
police oversight must address questions about wdfithe Ombudsman’s many police-related
functions should go, which should stay and whicbusth cease. The purpose of describing the various
police oversight functions currently performed bg Ombudsman is to assist the review in its

deliberations.

Although moving our Police Act responsibilitiesanother agency would not put an end to our
broader complaint oversight and ‘keep under scyufimctions, it would undoubtedly adversely
impact on this work. Moreover, in assessing hoicieffit and effective a new single external
oversight model might be, it is important to recisgrthat any new corruption investigation and
complaints oversight body would largely be starfirmgm scratch, and would have to overcome the

challenges of dealing with policing issues in iiolafrom broader public sector service reformsttBo
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the new agency and the NSWPF will inevitably fageaod of significant disruption and difficulties

during the period needed for any new model to becestablished.

Our success in investigating and driving reformmgor service improvement programs
demonstrates the value that can be added througbvetsight role. There is no guarantee this can be
replicated in a new agency. Our ability to influenmsitive practice in the policing area reliesvilga

on the influence and knowledge acquired throughynyaars of working with police and local
communities. The synergies achieved through usimgarious statutory oversight functions to

inform our work with police, will be difficult toaplicate in an agency focused solely on policing.

In our view, the anticipated — but largely illuserpenefits of a single external oversight model fo

police do not justify the enormous risks associatitld such a far-reaching change.
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5. Any gaps in the current police oversight system

This chapter responds to the second term of referavhich requires the review of police oversight t

addressany gaps in the current police oversight system’

In the first part of this chapter we describe thpgin the current system which relate to civilian
oversight of critical incident investigations. Wipéain the role of the various agencies that may be
involved in a critical incident, and the backgroundur previous recommendation for a new statutory
scheme relating to critical incidents. We alsovte a summary of our submissions to and following
the McClelland Review about these issues. The @haphcludes with some brief comments about

historical gaps in the system relating to comp#aatiout police in the NSW Crime Commission.
5.1.  Civilian oversight of critical incident investigations

The most significant gap in the current systentfaitian oversight of police relates to the
independent oversight of NSWPF investigations anttical incidents. In a policing context, ‘critica
incidents’ are incidents that involve the deatloio$erious injury to a person as a result of an
interaction with police, whether through the disgeeof firearms, the use of other weapons or
physical force, arising from a police pursuit, vehihe person was in police custody, or during a
NSWPF operation.

There is a clear public interest in subjectingRt8WVPF investigation of these incidents to strongdj an
effective independent civilian oversight. The gowveent, community and the families of victims
expect there will be thorough and impartial invgations into such incidents to establish what
occurred, whether there was any unreasonable agppepconduct by any police officer, and that

action is taken to address any identified shortogsin police systems and procedures.

However, there are significant gaps in the cursgstem because the level of civilian oversight of
critical incident investigations depends on a nundféactors, including whether the incident resdlt
in a death, and whether there has been a compladanit the conduct of police involved in the
incident. Even if a complaint about police condsanade, there are practical impediments to

effective oversight of the NSWPF investigation bg ©Ombudsman or the PIC.

These issues have already been the subject ofcabBeport to Parliament by the Ombudsman, and
submissions by the Ombudsman in response to thérynloy the Hon Robert McClelland. Copies of
these documents are provided for your informatiodraexures B, C and D. In this chapter we

provide an overview of the issues raised in oulieggareport and submissions.
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With the consent of the State Coroner, we havelathat Annexure F a copy of his comments on Mr
McClelland’s recommendations. We have endeavoureeftect the Coroner’s views in our
discussion on critical incident investigationshistchapter, and in the discussion on ‘functional

overlap between oversight bodies’ in Chapter 6.

There is an urgent need to develop and implemeargchanism for improving civilian oversight of
critical incident investigations, and the agenggpansible for such oversight should be given
functions and powers comparable to those exertigdde Ombudsman to oversight police complaint

investigations under Part 8A of the Police Act.
5.2. Roles of agencies involved in investigating critidéncidents

The potential involvement of agencies during daaitincident investigation will depend on the
particular circumstances of the incident includivizether it resulted in a death or a serious injihe

main agencies that can potentially have involvenrettie investigation of such incidents are:

. NSWPF

. State Coroner

. PIC

. NSW Ombudsman

. WorkCover Authority of NSW.

The NSWPF is responsible for investigating allicaitincidents. Our recommendation for a statutory
scheme for civilian oversight of critical inciddntrestigations aims to provide the same level of
oversight irrespective of whether or not a comylhas been made about police under Part 8A of the
Police Act.

In the following sections we describe the roleshef NSWPF and the civilian agencies to explain the

gaps in the current system of civilian oversightitical incidents.
5.2.1. The NSW Police Force

Police investigations of critical incidents are eged to establish what occurred by collecting
evidence from the police officers involved and othénesses and sources. The evidence gathered
through this process serves important, yet sepgratposes:
. It enables the NSWPF to identify, and take timelg appropriate action to address,
any criminal conduct, any misconduct by police, ang deficiencies in policy,

procedures, practices, training or systems.
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. Where the critical incident has resulted in a detfith evidence can also be used to

assist the Coroner to conduct an inquest into ¢negm’s death.

It is important to recognise that the questionaggible criminal conduct by a police officer invetl/
in a critical incident is one for police to invegite, and potentially a matter for the Office af th
Director of Public Prosecutions to consider. Whbeze is complaint about police conduct police
have an obligation under section 148(1) of thedeolict to determine whether there is sufficient
evidence to establish the elements of a criminfeihcke and if sufficient evidence exists commence
proceedings. Police cannot be directed by the Gwron this aspect of their critical incident

investigation.

Guidelines to assist in managing, investigating @wikwing critical incidents

The NSWPF has developé&uitical Incident Guideline¢o assist in the management, investigation and
review of critical incidents. The guidelines ndtattwhen the actions of police result in death or
serious injury to a person, such incidents arendfte subject of heightened public interest and
scrutiny. Accordingly, there is an expectation ttxéical incidents will be ‘rigorously and thorolly

investigated'.
An introductory message describes the intent ampigse of the guidelines in the following terms:

These guidelines have been developed to assis¢ imanagement and investigation of critical
incidents. They are intended to assist officers@odide an outline of the key actions required whe
managing, investigating and reviewing all critizadidents. The NSW Police Force is committed to
investigating all critical incidents in an effeaivaccountable and transparent manner. If public
credibility is to be maintained, such investigati@re most appropriately conducted independently.
Accordingly, the identification of an incident as#dtical incident activates an independent
investigative process to be conducted by a spstiahid independent critical incident investigation

team, and a review of that investigation by an jpeadelent review officer.

Managing, investigating and reviewing an incidesiadcritical’ one should remove any doubts that
might otherwise endure about the integrity of imeal officers and provide reassurance that:
» any wrongful conduct on the part of any memberhefNSW Police Force is identified and
dealt with
- officer welfare implications associated with theident have been considered and addressed
e consideration is given to improvements in NSW Rokorce policy or guidelines to avoid

recurrences in the future.

These guidelines are a statement that the commeaityhave full confidence that the facts and

circumstances of these incidents will be thorougidgimined and reviewed by the NSW Police Force.
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These guidelines impose accountability for the stigation of critical incidents at senior levels.do
doing, the community, members of the NSW PolicecE@nd their families can be assured that all
critical incidents are handled professionally, wittegrity and that the decisions made and prosesse
used are appropriate and reasonéble.

The guidelines define the kinds of incidents thashbe the subject of critical incident investigas.
They also explain the procedures that Senior @fiticcident Investigators, Critical Incident
Investigation Teams and other police personnel impisly when responding to such incidents, and

provide specific instructions in relation to the#porting responsibilities.
5.2.2. The State Coroner

Under theCoroners Act 2002he Coroner is responsible for inquiries into deathpolice custody,
such as deaths in police cells, shootings or paligsuits (s.23 and s.27(b)). The Coroner has ko ro
in relation to inquiries into critical incidentsathresult in a serious injury (unless the injuryhis

result of a fire or explosion, matters that faltvim the Coroner’s jurisdiction).

The main statutory function of a coronial inquesta make findings about the death of a person,
particularly the person’s identity, the date aratplof their death, and the manner and cause tif.dea
Since 2003, the Coroner has had the power to greetobns to police officers ‘concerning
investigations to be carried out for the purpodesowonial proceedings or proposed coronial
proceedings’ (s.51).

The Coroner may make recommendations in connestittna death, fire or explosion the subject of a
coronial inquiry. In the context of a critical id&nt, the Coroner may make recommendations relating
to the conduct of individual police officers invel¥ in the incident or about NSWPF policies or
procedures. However, findings and recommendaticaterby the Coroner must not indicate or in any
way suggest that any person has committed an a&feng2(3)).

If during the course of an inquest the Coroner ®the opinion that:
. the evidence is capable of satisfying a jury bey@asonable doubt that a known
person had committed an indictable offence, and
. there is a reasonable prospect that a jury woutdicbthe known person of the

indictable offence, and

22 NSWPF Critical Incident GuidelinesAugust 2012, Version 5, p.6.
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. the indictable offence would raise the issue oftiwbethe known person caused the
death with which the inquest is concerned,
the Coroner may either suspend the inquest, oimtantvith the inquest and make findings and
recommendations (in practice, the former is thealsourse of action). The Coroner must forward the
evidence adduced at the inquest to the Direct®ublic Prosecutions, and specify the name of the

known person and the particulars of the indictalfflence (s.78).

As highlighted by the Royal Commission into Abonigi Deaths in Custody, and reiterated by the
Wood Royal Commission, the Coroner plays a vithd o ensuring public confidence in the
impartiality of police investigations into criticadcidents resulting in a death. However, the Certan
ability to oversight the police critical incidemhiestigation is limited in respect of possible ériah
conduct by police. As outlined above, the Coronerently has no power under the Coroners Act to

investigate criminal conduct or to oversight a pelinvestigation of possible criminal conduct.

The State Coroner has emphasised the importarmaioé investigations into critical incidents

involving a death being subjected to external agetsas they occurand not some time later:

To mitigate the risk of evidence being lost or @elgrd as a result of the occasional reluctance lafgpo

investigators to critically examine the actions amativations of involved officers, real time monittg
of the investigation by an independent agencysemtial>

Our recommendation for a statutory scheme for tigam oversight of NSWPF critical incident
investigations aims to provide real time monitorafguch investigations. A major gap in the current
system is that this does not occur unless a cont@abut police conduct has been made under Part
8A of the Police Act.

5.2.3. The Police Integrity Commission

The PIC’s principal functions are to detect, inigesie and prevent police corruption and serious

misconduct. In practice, the PIC rarely oversigiubkce investigations of critical incidents.

The PIC generally only becomes involved when o#lymcies such as the Coroner have identified
serious misconduct issues during the investigaifamitical incidents. For example, Operation Calyx

examined the critical incident investigation inbe tdeath of Adam Salter. There had been no

2 ‘Response of the State Coroner to McClelland renendations’, 2014 — see Annexure F.

Page | 59



complaint originally made in relation to this maiteo the investigation initially had no indepeniden

external oversight.
5.24. The NSW Ombudsman

Where the Ombudsman receives a complaint abowinih@uct of police in relation to the death of a
person, that death may also the subject of a carorguiry. In these circumstances the NSWPF may
have concurrent obligations to conduct an investgéor the purposes of both the Coroners #ud
the Police Act.

Until recently, the NSWPF managed its concurretigabions under both Acts by requiring critical
incident investigators to apply the investigativegedures set out in the NSWPEAStical Incident

Guidelines whereby:

All aspects of police conduct can be expected tebewed even when it is unlikely that there i

grounds for criticism of polic&®

The Ombudsman’s primary role in the police comptagystem is to oversight the NSWPF handling
of more serious complaints about police officenspérforming this role, the Police Act enablesaus t
specify matters that we consider should be examing¢aken into consideration by the NSWPF when
investigating a complaint (s.145(1)). We reviewafiged investigation reports to ensure that the
investigation has been adequate, the findings @pigite, and any action taken in response to firgling

of improper or unreasonable conduct is suitable.

If we are not satisfied with the investigation otian taken, the Police Act provides us with powters
request further information (s.151), further invgation(s.153) or a review of any action to be taken
(s.154)In addition, we can make a report to the Commissiarf Police and Minister for Police
outlining our concerns about the complaint invegtan or outcome (s.155). Where it is in the public
interest to do so, we can also make a special rép®&arliament which may be made public by the
Parliament (s.161).

We have the powers under the Police Act to diranthgstigate a complaint and/or a complaint
investigation if we determine it is in the publiderest to do so (s.158Ye can also initiate an ‘own

motion’ investigation into the conduct of policel(®9).However, in practice, we do not exercise these

24 NSWPF Critical Incident GuidelinesAugust 2012, Version 5, at 12.
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powers in relation to critical incidents given ttia¢ NSWPF has primary responsibility for

investigating critical incidents.

We also ‘monitor’ the progress of a complaint irtigegtion if we are of the opinion that it is in the
public interest to do so (s.148his means we can track police investigations &h tiene to ensure
that they are being conducted appropriately antthigainterests of all parties are taken into antou
We assess the adequacy of proposed investigatateges, review evidence as it is gathered, and
provide suggestions on particular action to bertakée may also elect to be present during any

interviews with complainants, withesses and pdiificers.

However, the Ombudsman’s power to review a criticaident investigation depends on whether a
complaint has been made about police conduct.datioe, this means that very few critical incident
investigations are oversighted by this office. lm view, this creates a serious gap in the system o

civilian oversight of critical incident investigatis.

From 1 July 2009 to date, the Ombudsman has retéeomplaints about police involved in critical
incidents. Although we do not have records abaoeintmber of critical incident investigations that
were conducted by police during this period, int8eyber 2013 the NSWPF began providing the
Ombudsman with its media releases announcing timenemcement of critical incident investigations.
Between September 2013 and June 2015, the NSWPRe&ooed 42 critical incident investigations.
These figures indicate that the majority of criticecidents are investigated by the NSWPF without

any external oversight.

5.2.5. The WorkCover Authority of NSW

The WorkCover Authority of NSW (WorkCover) is resysible for the promotion of productive,
healthy and safe workplaces for workers and empsoyeNSW and ensuring compliance with work

health and safety laws.
Section 38(1) of th&Vork Health and Safety Act 20pfovides:

A person who conducts a business or undertaking emssire that the regulator is notified immediately
after becoming aware that a notifiable incidensiag out of the conduct of the business or undartak

has occurred.

For the NSWPF, this means that it must immediatelyfy WorkCover about any death or serious

injury or iliness, or dangerous incident that oscas a result of policing activities or operations.
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WorkCover’s functions include the power to inveatgand prosecute breaches of workplace health
and safety laws. The exercise of these powershieggdtential to intersect with the oversight fuocs

performed by other agencies.

e NSWPEF If there is an indication that the incident maydlve criminal conduct,
WorkCover is expected to work collaboratively witle NSWPF. Police have
responsibility for investigating any criminal coraduwhile WorkCover is responsible for

investigating any breaches of work health and ya&ws.ZS

e  State Coronerlf the critical incident involves a death, the Goer is responsible for
determining the manner and cause of death of trewpgwhile WorkCover investigates
and prosecutes any breaches of work health anty $afes that may have caused or

contributed to the death.

e  OmbudsmanWhile it is possible that a critical incident magsult in both a complaint
about police to the Ombudsman and a notificatiotheyNSWPF to WorkCover, this is
rare. Where this does occur, the Ombudsman consittidVorkCover. If WorkCover is
actively investigating a matter, we exercise ogcrhtion to defer any assessment under
Part 8A of the Police Act until WorkCover has fiised its inquiry. We are unaware of any
matters oversighted by the Ombudsman where a ehiradjuiry by WorkCover has caused
difficulty for the NSWPF.

WorkCover may have an involvement following a catiincident regardless of whether a complaint
about police has been made under Part 8A of thedPatt. However, as WorkCover's oversight role

is focussed solely on issues relating to workpkafety, the gaps in the system remain.
5.3.  Recommendations to strengthen the system of civilieoversight

The processes set out in NSWPETdtical Incident Guidelineshould result in rigorous, timely and
objective investigations, and provide appropriagehanisms for the investigations to be managed and
reviewed by senior officers of the NSWPF. Howetvaitures by critical incident investigators and

review officers to properly perform the roles anddtions required in the guidelines have in some

% pursuant to a Memorandum of Understanding betwreehief Executive Officer of the WorkCover Authipiof NSW and the
Commissioner of Police.
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instances led to inadequate investigations thag lagtvacted criticism by a Deputy State Cordheme
Ombudsmaff and the PIG®

In February 2013, our special report to ParlianmentheOmbudsman monitoring of the police
investigation into the death of Roberto LaudisicdCunighlighted concerns about a failure by police
to comply with theCritical Incident Guidelinesand the need to strengthen civilian oversight of

critical incidents.

In June 2013, the PIC tabled @peration Calyxeport, that detailed its concerns about the polic
critical incident investigation into the fatal pm#i shooting of Mr Adam Salter. The PIC investigatio
was in response to a complaint from the counsel hidtbappeared for Mr Salter’s family at the
coronial inquest. Counsel complained that the itigagon had not complied with theritical

Incident Guidelinesand the principle that police, when investigatngritical incident, should act and
be seen to act with particular thoroughness angtamimpartiality. The PIC found that a number of

officers involved in the case had failed to complth their obligations under the guidelines.

Non-compliance by police with the processes prbedrin the guidelines defeats their purpose and
has the potential to erode public confidence inatbidity of the NSWPF to impatrtially and objectiyel
investigate critical incidents. The NSWPF'’s lackcofmpliance wittCritical Incident Guidelines
requirements in some recent cases, is compound#telfgct that so few critical incident
investigations are the subject of external scrutingl after the investigation is complete, meartimat

any deficiencies often cannot be rectified.
5.4. McClelland review of systems for oversighting polie critical incident investigations

Following the reports by the Ombudsman and PICudised above, the NSW Government retained
the Hon Robert McClelland to conduct a review @f $lystem for investigating and oversighting
critical incidents. Terms of reference for thisieav required that Mr McClelland specifically

consider:

... whether improvements can be made to the owrdreferitical incidents to guarantee accountapilit
and transparency, including:

« how and when oversight responsibilities are alleddtetween different agencies,

% Magistrate Scott Mitchell, Deputy State Cororféndings of the inquest into the death of Adame$ali4 October 2011.
2 NSW OmbudsmarQmbudsman monitoring of the police investigatido ihe death of Roberto Laudisio-Cuffiebruary 2013.
% police Integrity CommissioiReport to Parliament — Operation Calydune 2013.
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« what gives rise to, and the purpose of, that ogatsand
» whether there is any unnecessary duplication efrol responsibilities and, if so, how that

might be resolved?

In his November 2013 report to the Premier, Mr Melahd concluded that the purposes of a critical

incident investigation, and oversight of that irtigetion, should be to:

. undertake a through and objective investigatioh éstablishes the facts

. independently assess compliance with relevantipsl&nd procedures

. independently assess and test the substance iofvigation and its findings, and
. recommend any systemic improvements and, whereppate, hold individuals to

account for any serious misconduct or criminal roffes.

The report endorsed recommendations in our SpRejbrt on the police critical incident
investigation into the death of Mr Laudisio-Curtinieh advocated that the NSW Parliament should
consider amending the Police Aotrequire the NSWPF to notify the Ombudsman imaiedy of all
critical incidents, and provide the Ombudsman \appropriate powers to effectively oversight

critical incident investigation®.

In supporting our recommendations, Mr McClellantechfor the creation of a mandatory notification
scheme with additional oversight powers for the Qd#man’s office. Mr McClelland also called for
a ‘Framework of Cooperation’ that would establist following ‘order of precedence’, with respect

to the oversight of critical incident investigation

. the criminal process
. the Coronial process
. the PIC

. the Ombudsman.

These measures were intended to remedy the ghp outrent system for independently oversighting

critical incident investigations by police.

2 Oversight of Police Critical Incident&eport to the Hon Barry O’Farrell Premier of NSWthg Hon Robert McClelland 29 Nov 2013,
Chapter 1, ‘Terms of Reference’.

30 Oversight of Police Critical Incident&eport to the Hon Barry O’Farrell Premier of NSWthg Hon Robert McClelland 29 Nov 2013 p
IX
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5.5.  Responses to the McClelland review

The Department of Premier and Cabinet invited alvenof interested stakeholders, including the

Ombudsman, to provide responses to Mr McClellaref®rt.

While we welcomed the report and agreed with a rermobthe findings and recommendations, our
response to the report also highlighted concernstsgome aspects of the proposed model for civilian

oversight of critical incidents.
5.5.1. Monitoring investigations ‘as they occur’

We agree with Mr McClelland that the ‘criminal pess’ should take precedence over the ‘Coronial
process’. It therefore follows that the first pitgifor any police investigation should be to gathed
examine all available evidence relating to any ipbssriminal conduct arising from a critical

incident.

At the same time, critical incident investigaton®gld also investigate any alleged misconduct lyy an
officers, and any deficiencies in policy, proceduaad practices that might have been a factor. In
conducting investigations into possible criminalraproper conduct at the outset, the NSWPF can
meet its obligations to deal with these issues @iipesly. This may include commencing criminal
proceedings or taking remedial action in relatoithie involved officers, and taking steps to adslres

any failures in police systems.

We highlighted this issue in our special repo#gliament on the police investigation into thetdea

of Roberto Laudisio-Curti:

We have also recommended that police guidelineaended to ensure that investigators are aware of
the need to consider and take appropriate andytiagtion to address issues identified during the
investigation, and that a senior officer takes oesjbility for, and properly reviews, the investiga

before any coronial inquest examining the death pérson during policing activities.

We can see no good reason to delay taking acti@nghat coronial inquests often take many months
and sometimes years to be finalised. The NSW P#&licee (and not the Coroner) is responsible for
identifying and taking appropriate and timely antto address any identified criminal conduct, @fic

misconduct or shortcomings in policy, proceduresaining. The failure to take timely and appropeia
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action means that the NSW Police Force is abrogésresponsibility to address foreseeable rigks t

the community and the organisatign.

There is a need for independent civilian oversighteal time, of police investigations into any
alleged criminal conduct by police involved in #&ical incident. In our view, this oversight funati
is not and cannot be performed by the Coroner.dlould it be deferred until after a coronial ingues

as suggested by Mr McClelland.

The Coroner has supported the proposal for mangdatdification of critical incidents to the
Ombudsman and real time monitoring of critical dasit investigations notwithstanding that the issues
being oversighted may be further considered duimghquest or, in certain cases, criminal
proceedings. He argued that external scrutiny ol sncidents was intended to instil public

confidence in the integrity of police investigatsonto critical incidents, and should not be cogeint

on whether there has been an indication of wrongeploy any of the involved officers.

In relation to critical incidents involving a deathe Coroner has argued that any new scheme to

investigate and oversight such incidents shouldesdcthe following elements:

Experienced Homicide Squad detectives, properlpstpd and resourced, are best placed to gather

the evidence needed to establish who did whathimmy where and when.

Because of their understandable empathy for thegofficers involved in such incidents homicide
detectives and over-viewing police officers haviialilty objectively assessing whether what waselon

by the police officers involved was reasonable andécessary.

An independent, expert agency needs to monitoloaadview these investigations as they occur and

there needs to be a mechanism for quickly addrgs$iartcomings when they are detected.

The various office-holders and agencies with resjility for responding to such incidents need to
work collaboratively while maintaining their indemkence and utilising agreed protocols to resolve

conflicts*?
The Coroner has also said:

It is not suggested police officers investigatirghs that occur in an operational setting deliiera

seek to ‘cover up’ misconduct or ‘run dead’. Rathethe understandable empathy more senior officer

31 NSW OmbudsmarQmbudsman monitoring of the police investigatidn the death of Roberto Laudisio-Cyffiebruary 2013.
%2 ‘Response of the State Coroner to McClelland renendations’, 2014 — see Annexure F.
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feel for the junior officers usually involved indbe incidents can undermine the impartiality of
investigating and reviewing officers. Because thimary victim frequently precipitates the deadly
interaction by aberrant behaviour, there is a taogdéo characterise the involved officers’ actiassa

matter of operational judgment that can’t be valictitiqued.

Consequently, for the assessment of compliancepuiice policies to be independent, it needs to be

undertaken by an agency external to the NSWPF.

Similarly, if the testing of the findings and sudrste of the investigation is to be independentalsat

needs to be undertaken by an external agency.

The State Coroner considers the Ombudsman caallyitiest undertake these tasks, notwithstanding
they will be further considered during the inquesd by disciplinary or prosecuting authoritieshié t
evidence warrants f.

We concur with the State Coroner’s comments alimuheed for agencies to work collaboratively
while maintaining independence, and have made remordations in our previous submissions to
amend theCritical Incident Guidelineso clarify the respective roles and responsibiitdf the
NSWPF, the Ombudsman and the Coroner in relatithe@versight of critical incident

investigations. We discuss these issues furth€hampter 6 — Functional Overlap.

Attached to this submission are copies of our speeport to Parliament about the Laudisio-Curti
investigation, our submission to Mr McClelland'sjuiry and our response to his report. All are an th
public record. With the consent of the State Corowe have attached a copy of the Coroner’s

response to Mr McClelland’'s recommendations.

The Ombudsman and the other relevant stakeholdesnaiting the advice of government about its

response to the McClelland review.
5.5.2. Police decisions to ‘suspend’ complaints about igdt incidents

In our view, a key deficiency that must be addrésseler any revised arrangement relates to

situations where police fail or refuse to complyhaNSWPF’sCritical Incident Guidelines.

Police have recently adopted a practice of ‘susipghdn investigation for the purpose of the Police

Act until after the coronial inquest has been caataal. This is at odds with the stated intent of the

% ‘Response of the State Coroner to McClelland renendations’, 2014 — see Annexure F.
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Critical Incident Guidelineswhich emphasise the NSWPF’'s commitmeritrteestigating all critical
incidents in an effective, accountable and transpamanner’The guidelines provide for
investigations to be conducted in a way that caeety fulfils police obligations to the Coroner
under the Coroners Act and the requirement to ilgege complaints about police conduct under the

Police Actin a timely and effective manner

The NSWPF recently advised the Ombudsman of itsidecto ‘suspend’ an investigation of a
complaintabout police involved in a critical incident thachcommenced under Part 8A of the Police
Act until after the finalisation of the coronialguest. This decision to defer the investigatioreckin
part on a concern that information obtained dutirgPart 8A investigation would be inadmissible in
the coronial proceedings by virtue of section 1#7the Police Act. Section 170 provides that certai
documents brought into existence for a Part 8Astigation are not admissible in evidence in certain
proceedings, and may therefore pose practical gnabin the effective conduct of both criminal and
coronial proceedings. We have not been able tdifgleany cogent reason why this section should
apply to criminal prosecutions and coronial prodegsl and therefore have recommended amending
the section to create exceptions for these matteee Annexure A. While critical incident
investigators need to be mindful of section 170 daeot consider that it should result in the

Ombudsman being unable to oversight a criticakdest investigation.
In relation to the decision to ‘suspend’ the Pé#ti®vestigation, the NSWPF advised us as follows:

The NSW Police Force has determined that any atoesgical incident investigations will be
assessed on a case by case basis taking into emtgid the views of the Critical Incident
Investigation Team, current legislation, whether @oroner is involved or not given the important
oversight role he plays in investigations involvisgaths, the impact of possible competing oversight

on investigations and the public interest assodiati¢h the mattef?

The Police Act is designed to allow the Ombudsneaindependently determine whether it is in the
public interest for a complaint to be investigabgydhe Commissioner and, if so, whether it shodd b
monitored in ‘real time’. The position taken by tNEWPF undermines the fundamental principles of

the current police complaint system.

34 Letter from the Commissioner of Police to the Onidinan, 17 March 2015, ref. C/2014/7336.
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5.6.  Historical gaps in the system relating to the NSW @me Commission

Given that the current review of police oversighpears in part to have been established in response
to the findings made by the Legislative CouncileéselCommittee on the ‘Conduct and Progress of the
Ombudsman’s Inquiry Operation Prospect’ (the SeBmghmittee), we believe that it is appropriate to
comment on the Select Committee’s findings thagsated ‘gaps in the current system’. (Our

comments are also relevant to the sixth term @regice relating to the NSW Crime Commission.)
The Select Committee said:

The fact that the allegations arising from Operatitascot more than 15 years ago have failed to be
addressed by the current system is clear evidehite dysfunction. It is important to note that the
delays and lack of resolution impact as seriouslpalice, who are the subject of unresolved
allegations and inordinately delayed investigati@ssthey do on the public. Both the public andgeol
have a right to expect that if a complaint is madainst police then it will be dealt with quickfgjrly

and independently. The existing system largelyfail all three of these measutes.
We wish to make the following observations:

In October 2012, the NSW Government announcedfiea®mbudsman would investigate allegations
concerning the conduct of officers of the NSWPE,NSW Crime Commission and the PIC in
relation to a number of joint investigations whmtturred between 1998 and 2002. These
investigations included Operations Mascot and B&rand were mostly joint-agency investigations.
The allegations included a wide range of seriousanduct occurring over a significant period of
time.

The delays associated with the investigation ofaints relating to Operation Mascot before 2012
were unreasonable and have had a serious impactaplainants, on police the subject of
allegations, and on the three agencies that weteptne joint operations the subject of these
complaints. The actions taken by the agenciesdbwith these complaints will be the subject of the
Ombudsman'’s special report to Parliament followtimg conclusion of Operation Prospect and for that

reason will not be the subject of further detaiistussion in this submission.

3% Select Committee on the Conduct and Progressedbthbudsman’s Inquiry “Operation Prospedtie conduct and progress of the
Ombudsman'’s inquiry “Operation Prospec®5 February 2015.

Page | 69



The Ombudsman was unable to deal with these comtplprior to the establishment of Operation
Prospect because he did not have jurisdictionvesiigate the conduct of the NSW Crime
Commission or the PIC. This situation was only rdi@é by legislative amendments to the

Ombudsman Act 19bmmencing on 26 November 2012.

The reasons for the delay in investigating thesegodar complaints involved unique and exceptional
circumstances. Therefore, for this reason, we d@agee with the Select Committee’s assertion that
the delays associated with dealing with allegatemising from Operation Mascot constitute ‘clear
evidence’ of dysfunction in the broader systemdiegrsighting NSWPF investigations into
complaints about police.

There was a gap in the system of civilian oversightolice working for the NSW Crime
Commission. This gap has now been remedied bydHament. On 22 April 2013, the Hon Graham
Bar was appointed as the inaugural Inspector o€Ctirae Commission. The Inspector’s functions
include dealing with complaints of misconduct araladministration by the Crime Commission and
its officers.

Page | 70



6. Functional overlap between oversight bodies

In this chapter we discuss the third term of refeesfor Mr Tink’s review:Functional overlap
between the oversight bodies and if that contribtiweneffectiveness, unnecessary complexity,

inefficiencies, or impairs transparency or accolbiligy.

We begin by discussing concerns about the oversightlice investigations into critical incidents,

then examine the operation of the police complsystem as a whole.
6.1.  Functional overlap in relation to the oversight ofcritical incident investigations

At the conclusion of its recent inquiry, the Legiste Council Select Committee on the Conduct and
Progress of the Ombudsman’s Inquiry ‘Operation p#os cited various concerns about the current

police complaints system. At the heart of its consavas a perception that:

[7.49] ... there are several agencies with respditgifor investigating police actions, conduct or
corruption in New South Wales. This multi-agencp@ach can be confusing and has the potential to

undermine each agency’s findings.

A close examination of the evidence provided toSkkct Committee suggests that its concern about
overlapping functions related primarily to the ertd oversight of police critical incident
investigations. As discussed in the previous chiafitese issues were canvassed extensively in our
submissions to the McClelland Review, whose terfmeference includedan examination of the
responsibilities of oversight agencies, whetherdhg any unnecessary duplication, and if so, how
that might be resolvedWhile we do not propose to reproduce our argusientull in the present
submission, we mention some of the informatiorhvse documents here because it is relevant to the

issue of ‘functional overlap’ between oversight iesd
6.2.  Concerns about ‘functional overlap’ between the Cavner and the Ombudsman

The roles of agencies that may be involved in ticatiincident investigation, including the Coroner
and the Ombudsman, have been outlined in Chaptes 8iscussed, the purpose of a critical incident

investigation is twofold:

3 Select Committee on the Conduct and Progressedbthbudsman’s Inquiry “Operation Prospedtie conduct and progress of the
Ombudsman'’s inquiry “Operation Prospec®5 February 2015.

Page | 71



. It enables the NSWPF to identify, and take timelg appropriate action to address,
any criminal conduct by police officers, miscondbgtpolice, and or deficiencies in
policy, procedures, practices, training or systems.

. In relation to critical incidents involving the dbaof a person, the evidence can later be

used to assist the Coroner to conduct an inquisthe death.

Under theCoroners Act 200ghe Coroner is responsible for inquiries into deathpolice custody,
such as deaths in police cells, police shootingspatice pursuits (s.23 and s.27(b)).The main
statutory function of a coronial inquest is to bish and make findings about the death of thegrers
particularly the person’s identity, the date aratplof the death, and the manner and cause of. death
The coroner may give directions, including direido police officers, ‘concerning investigations t
be carried out for the purposes of coronial procegdor proposed coronial proceedings’ (s.51) The
Coroner’s findings may include recommendations abwalividual police officers and NSWPF

policies and procedures.

The Ombudsman may receive a complaint relatingealeath of a person during policing activities
that is also the subject of a coronial inquirytHese circumstances the NSWPF may have concurrent
obligations to conduct an investigation under libthCoroners Act and the Police Act. As previously
noted at section [5.2.4], until recently the NSW&RIEcessfully managed these concurrent obligations
by applying theCritical Incident Guidelinesindeed, a primary function of the guidelines was

ensure that any concerns about police conduct addeessed as part of the critical incident

investigation.

Concerns about overlapping functions of the Coramerthe Ombudsman arose in the context of the
critical incident investigation into the death of Moberto Laudisio-Curti. This matter was the sabje

of both a NSWPF complaint investigation monitorgdhe Ombudsman and a coronial inquiry.

Since 1 July 2009, the Ombudsman has exercisqubhisrs under section 146 of the Police Act to
monitor police complaint investigations relatinghoee critical incidents. The investigation itibe
death of Mr Roberto Laudisio-Curti is the only asio& on which concerns have been raised about the

overlapping functions of the Ombudsman and the @aro

The submission by the Commissioner of Police taMc€lelland Review suggested that the
overlapping functions of the Coroner and the Omimaidshad resulted in conflicting requirements
being imposed on the police critical incident imigetors, and that the Coroner and the Ombudsman

had reached inconsistent findings about the quafithie critical incident investigation.
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Unfortunately, in dealing with these suggestions MéClelland’s report contained a number of
statements and contentions that were factuallycumate, including an inaccurate characterisation of

the Ombudsman’s role in monitoring investigationsspiant to section 146 of the Police Act.
Mr McClelland provided the following summary abdiié agency submissions in his report:

... the relevant Agencies do have overlapping nesipdities in respect to the investigation of icat
incidents... To a degree, the Agencies are managgogs of overlapping responsibilities. However,
this can be done in a more coordinated and coapenaty. Further, it is clear that there are some
issues that give rise to significant tension, pattirly at the important investigatory/coronialgeahat

require legislative resolutiofi.

The model proposed by Mr McClelland would exparartie of the Ombudsman by requiring police
to notify all critical incidents to this office. Keever, Mr McClelland sought to address concernsiabo
the perceived overlap in the roles of the Coromertae Ombudsman by removing our ability to

monitor a critical incident investigation in ‘rei@ine’ under section 146 of the Police Act.

| am of the view that the tension that existed leetvthe Coroner and the Ombudsman, with respect to
the investigation of the death of Mr Laudiso-Cuctin be resolved and the Government’s goal of
improving public confidence in the justice systemm e enhanced by adopting a commonsense
position whereby the Ombudsman is empowered toigeawersight of the investigation of critical
incidents without exercising intrusive powers thave the potential to interfere with either theqess

of the investigation or, in the case of a deatBpeonial inquest.

Accordingly, | will recommend that the Governmentegconsideration to amending the Police Act to
include a specific part requiring notification dlige critical incidents to the Ombudsman and
empowering the Ombudsman to undertake appropregesight without exercising powers which have
the potential to unreasonably intrude into the #tigative process or the Coronial process by ma&ing

giving directions that may be at odds to those mivg the Coronet®
In the Ombudsman’s response to Mr McClelland’s repe said:

Mr McClelland refers (at 7.170) to the potential ioconsistent instructions’ between this offiaeda

the Coroner during a critical incident investigatiavolving a death. Mr McClelland suggests that ‘a

37 Oversight of Police Critical IncidentReport to the Hon Barry O’Farrell Premier of NSWthg Hon Robert McClelland 29 Nov 2013.
% Oversight of Police Critical Incident&eport to the Hon Barry O’Farrell Premier of NSWthg Hon Robert McClelland 29 Nov 2013, p.
69

Page | 73



critical incident investigation, involving deatls,intended to be shaped by instructions from the

Coroner and a Part 8A investigation can be shageddtructions from the Ombudsman’.

The Coroner has the discretionary power to difeat police officers conduct certain investigatiéms

the purpose of the coronial proceedings. The Ominadshas no power to direct or issue instructions to
investigators. We can only request that certairtarsbe taken into account. There is no obligabion

the Commissioner of Police to accede to any requeshe has the discretion to investigate as hkshi
fit.

Accordingly, | do not accept the contention thagrsight of critical incident investigations has the
potential to cause inconsistent instructions. | Mawte that the investigators, rather than theoGer
or the Ombudsman, are responsible for conductidgstraping’ the investigation. However, if the
investigators feel that that there are ‘inconsisbestructions’, then these should be raised with t

Coroner who in turn could discuss and cooperativedplve any differences with the relevant age¥icy.

The model proposed by Mr McClelland does not adedypaddress the gaps in the current system
described in Chapter 5, or meet the minimum requergs for effective civilian oversight which
include ‘real time’ monitoring of critical incidemvestigations. Significantly, it would provide a
lower level of police accountability for criticalgidents than for complaints about much less seriou

conduct — for example, a complaint about an unresise search or arrest.

In contrast to the model suggested by Mr McClellahd Coroner said that the Ombudsman should
have the discretion of using monitoring powers ko those contained in section 146 of the Police
Act, whereby officers of the Ombudsman may be predering interviews and may confer with

investigators about the conduct and progress ai\astigation. The Coroner recognised that:

It is important that the monitoring or oversightaof investigation does not negatively impact uppas

would occur if the investigators were given incetesnt or impractical directiorf§.
However, he went onto say:

In view of the limited and circumscribed power loé tOmbudsman to monitor under s 146, it is difficul

to envisage this occurring provided the sectiostristly complied with*!

We agree with the Coroner’s analysis on this issue.

3% NSW Ombudsman response to Mr McClelland’s refioRebruary 2014 — see Annexure D.
40 ‘Response of the State Coroner to McClelland renendations’, 2014 — see Annexure F.
“1‘Response of the State Coroner to McClelland renendations’, 2014 — see Annexure F.
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Significantly, a recent report by the Parliamentdmint Committee on the Ombudsman, the PIC and
the Crime Commission noted, but did not acceptMdClelland’s findings with respect to overlap in

the oversight of critical incident investigations.

The Committee is not convinced that duplicatiorsesxin respect of the oversight of police critical
incidents. Each agency involved performs distimzt ®aluable oversight roles in relation to the way
that police respond to critical incidents. The Onidman monitors and reports on police investigations
into critical incidents, such as the death of Rtabé&raudisio-Curti. In addition to investigating s
misconduct connected with critical incidents, th€ B undertaking research work to ensure critical
incidents are prevented and investigated appratyiathe Committee supports the PIC and
Ombudsman’s work and considers that preventiorreselarch, and monitoring of police investigations

into specific critical incidents, are vital to theanagement of critical inciderfts.

It remains our view that there is a clear publietiast in establishing an effective system forliciwi
oversight of critical incident investigations cortied by police, and that the overlapping functiohs
agencies can be adequately managed by clearlylatiity the roles and responsibilities of each

agency.
6.3.  ‘Functional overlap’ between the Ombudsman and thé’IC

The Select Committee suggested that the overlappieg of agencies in relation to critical incident
investigations was evidence of a general dysfundhdhe police complaints system, and that this wa
an important factor behind its call to establisdtand-alone civilian oversight agency for polite.

this section, we present evidence about the imgfabie potentially overlapping roles of the PIC and
the Ombudsman on the general operation of thegobmplaints system. The data suggests that the

claims of widespread ‘dysfunction’ in the curremstem are unfounded.
6.3.1. Responsibility for oversight of complaints aboutljpe

In Chapters 2 and 3 we described the distinct angptementary roles of the Ombudsman and the
PIC. Although the Ombudsman and the PIC both hawéean the oversight of police, in practice
there is minimal overlap. The Ombudsman has primasgonsibility for oversighting complaints

about police; the PIC is responsible for investigaaind preventing corruption.

42 NSW Parliament, Committee on the Ombudsman, thieePlmtegrity Commission and the Crime Commissi@aport 8/55 — August
2014, 2014 General Meetings, at [1.30].
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Table 1 below provides information about the nunmddgyolice complaints received by the NSWPF

between the financial years 2009-2010 and 2013-281dhow many of those complaints were

oversighted by the Ombudsman and the PIC respéctive

Table 1: Formal complaints about police handled by agency, 1 July 2009 to 30 June 2014

2009-2010 2010-2011 2011-2012 2012-2013 2013-2014
NSW Police Force 5196 5516 5135 4928 4995
Ombudsman’ 3093 3278 3390 3178 3249
PIC* 50 51 39 19 24

* NSW OmbudsmanAnnual Report 2013-2014 Police Integrity Commission Annual Reports.

Consistent with the key functions of each agenagessribed in Chapter 3, the Ombudsman
oversights between 60% and 65% of police complairgstigations, whereas the PIC oversights less
than 1% of such investigations. As the PIC’s digamtess to police databases, including c@ts.i, snean
that it can readily access a wide array of inforamaaibout complaints investigated under Part 8A, it

rarely needs to oversight a police complaint ingesion. This is reflected in the data.

Furthermore, when the PIC does advise the NSWRE décision to take over the oversight of a
police complaint inquiry, it consults with the Onasiman before doing so. Following a decision by

the PIC to oversight a complaint, we have no furtheolvement.

Similarly, if the PIC decides to directly investigaa complaint, the matter is no longer dealt \&gta

complaint under the Police Aa@nd the Ombudsman has no further involvement.
6.3.2. Responding directly to members of the public

Table 2 below provides information about the nundjegolice-related complaints and inquiries made

by telephone or email to each oversight agency.

Table 2: Telephone and email inquiries about police by agency, 1 July 2009 to 30 June 2014

2009-10 | 2010-11 | 2011-12 | 2012-13 | 2013-14
Ombudsman - all inquiries 23,797 24,147 23,849 28,041 25,951
Ombudsman - police-related inquiries* 2498 2596 2361 2365 2301
pic* 637 541 498 864 591

* NSW OmbudsmanAnnual Report 2013-2014 Police Integrity Commission Annual Reports.

The volume of calls received by the NSW Ombudsneflects its role as the agency primarily

responsible for handling complaints about the NSblip sector.
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6.3.3. Conflicting decisions by oversight agencies

The Police Association of NSW made the followingiel in its January 2015 submission to the
Legislative Council’s Select Committee on the Castdind Progress of the Ombudsman’s Inquiry

‘Operation Prospect’:

In a system where this are [sic] multiple oversigdpencies, a matter may be assessed by one or more
agencies as not warranting further investigatioty éor another agency to launch a full investigati
In such cases, justice is put at risk and imporaeistions are raised about the reasons for tfexidi
decisions and the appropriateness of the decisianvestigate where more than one agency declimed t

do so™

It is true that the Pl@hayat any stage commence an investigation of any mating to a police
complaint, and may do so even if the NSWPF andimbudsman have previously determined that
the complaint need not be investigatédable 3 shows the number of complaints where tBeh@s

taken over the investigation of a complaint.

Table 3: Actions taken by PIC in relation to complaints about police, 1 July 2009 to 30 June 2014

2009-2010 | 2010-2011 | 2011-2012 | 2012-2013 | 2013-2014
NSWPF complaint investigations 1894 1977 2155 1874 1742
PIC takes over NSWPF investigation 8 12 13 9 33

* Source: Ombudsman’s Resolve database, as aDlfe

Cases involving conflicting decisions by the ovginsiagencies are extremely rare. Table 3 shows that
the PIC took over responsibility for only 75 comipta in the five years between 1 July 2009 and 30
June 2014. In 38 of these cases, the PIC advieeN$WPF of its decision to take over the
investigation before the Ombudsman had even beiifiredamf the complaint, or before a decision had
been made about the need for an investigation6 lce8es, the PIC took over an investigation thdt ha

already been commenced by the NSWPF.

We found only one case where the PIC took oveneagstigation of a complaint following a decision
by the Ombudsman that an investigation was notiredyuT his clearly shows that the claim that

oversight agencies routinely overturn each othggEsions about complaints is highly misleading.

43 police Association of NSW submission to the Sefzmmittee on the Conduct and Progress of the Ostbad’s Inquiry “Operation
Prospect” pp 23-24.
4 police Integrity Commission Act 1996 70.
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6.4. Whether the functional overlap of oversight bodiesontributes to ineffectiveness,

unnecessary complexity, inefficiencies, or impairsansparency or accountability

Since its establishment in 1999, the current sys$teraivilian oversight of police has been the suaj
of ongoing monitoring by the Parliamentary Jointf@aittee. Significantly, the committee’s 2006
report,Ten Year Review of the Police Oversight SystenShVsonfirmed that the operation of the
system as recommended by Justice Wood was effeatidkethat the principles underpinning the

system remained valid.

The 2011 Statutory Review of thlice Integrity Commission Act 19@&plicitly rejected the
argument that the functions of the various intgdsitdies in NSW should be rationalised. While there
might be potential synergies achieved from mergimge functions, the review concluded that the
reasons why the Royal Commission had recommendeactstal separation of these responsibilities
had not changed. Moreover, the instability and aghkeneeded to make these kinds of structural

changes carries enormous risks.

We recognise the need for a clearer, more transpsystem, starting with amendments to the Police
Act to clarify and confirm the respective roleseaich of the agencies and to streamline some
processes. We also recognise the urgent need tessdclirrent gaps in the external oversight of
critical incident investigations and improve pulitmnfidence in the system for oversighting these
investigations. However, it is our submission tihat functions and roles assigned to the NSWPF, the
PIC and the Ombudsman largely reflect the reformeemmended by Justice Wood and that this

framework is efficient and effective.

Importantly, the suggestion that the NSWPF is ueligjthe subject of oversight by multiple agencies
is misplaced. NSW public authorities and agenaiegyanerally the subject of the jurisdiction of a
corruption agency, the Ombudsman and WorkCover.ofhedistinction is that the NSWPF has a
dedicated corruption agency in the PIC, and tHatthér public sector agencies are within the
jurisdiction of the ICAC.

6.4.1. Measuring the effectiveness of the NSW complaintstem

In Chapter 3, we explained that the separatiorooiuption investigation and complaint oversight
functions in NSW is designed to ensure the effectidss of each of these functions. The role of the
Ombudsman is to ensure that police commandersatepriate managerial action in response to
complaints. The information in Table 4 suggests pladice take some managerial action in response

to the majority of complaints that are investigated
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Table 4: Action taken by NSW Police following complaint investigation

2009-2010 2010-2011 2011-2012 2012-2013 2013-2014
No action taken 781 41% 874 44% 961 44% 844 45% 765 44%
Management action 1112 59% 1107 56% 1197 55% 1034 55% 977 56%

Source: NSW OmbudsmaaAnnual Report 2013-2014

Table 4 shows that the majority of complaints tiratinvestigated by police (and oversighted by our
office) ultimately result in the NSWPF taking somanagement action under Part 9 of the Police Act.
This indicates that valuable investigative resosia® being appropriately targeted at more serious

issues and/or those more likely to require a mamagé response.

A second essential measure of a complaint systéne ievel of complainant satisfaction with the
actions taken in response to a complaint. Tableovs information about satisfaction of in relation

complaints investigated by police and oversightethe Ombudsman.

Table 5: Complainant satisfaction in relation to complaints about police, 1 July 2009 to 30 June 2014

2009-2010 2010-2011 2011-2012 2012-2013 2013-2014
Satisfied 465 462 490 393 326
Not satisfied 198 250 257 196 157
Advice not provided* 166 215 167 222 195

* Includes all ‘police fail to advise’ and ‘poliagnable to contact complainant’, but excludes anaugrcomplaints, and investigations
initiated in response to police internal reporsuie: Ombudsman’s Resolve database, as at Jube 201

The figuresndicate a relatively high level of satisfactiorthvthe actions taken by polid®f the
complainants contacted by police to seek theisfatiion with the complaints process, the
records show that, on average, 67% of complainapisted they were satisfied with the

handling of their complaint.

In the next chapter we discuss the fourth ternefidrence -Best practice models from around the
world. The information in this next chapter suggests thatcurrent oversight framework in NSW is
not only working effectively but that there arersfgcant risks and challenges faced by civilian
oversight agencies that combine corruption invasiig and complaint oversight functions in a single

agency.
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7. Best practice models from around the world

The Terms of Reference require the review to canmsid

Best practice models from around the world, inatgdihe UK Independent Police Complaints

Commission and their applicability and adaptabiityNSW.

This chapter examines the single civilian oversigbtdel currently used to oversight policing in the
United Kingdom, and attempts to incorporate varipoléce anti-corruption and complaints oversight
functions into broad-based anti-corruption bode®Queensland, Victoria and Western Australia. In
particular, we consider the extent to which thaowss police oversight models in these jurisdictions
are able to undertake statutory functions relatingorruption fighting, the oversight of the police
handling of complaints about police misconduct palicing services, and the investigation of critica

incidents involving police.

As the following discussion shows, recent revieWthese systems highlight the difficult challenges
associated with combining all of these functionthimithe same agency. Nonetheless, there are
lessons to be learned from the work of these agenricluding whether and how their work in

relation to these issues can be adapted and appINgW.
7.1.  Single civilian oversight models in the UK and Austlia

In considering what ‘best practice’ lessons cafebened from the experience of the IPCC in the
United Kingdom and the broad-based civilian ovdrsigodels in Australia, we have included
information provided by these agencies and fromeres of their functions, particularly the recent
reviews of the two most established oversight beydiee IPCC and the Crime and Corruption

Commission in Queensland.
7.1.1. The United Kingdom'’s Independent Police Complaif@®@mmission

The Independent Police Complaints Commission (IRR&3) established yolice Reform Act 2002
and commenced in 2004. Its main statutory functemesto oversight the systems for handling
complaints about police in England and Wales, camtyits own investigations into the most serious

allegations of police misconduct, and review appahbut police decisions in relation to complaffts.

5 Home Office, Triennial review of the Independent Police Compi@ommission (IPPGMarch 2015, at para [10].
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The IPCC has 804 staff in sites across England/alds, including 152 staff supporting its ongoing
inquiry into the 1989 Hillsborough disasféiStaffing is expected to increase to about 1006.*’
The IPCC’s budget for 2013-14 was £33.2m, with @ditional £4.9m of capital spending and £8.9m
in supplementary funding for its Hillsborough ingui®® Its total budget allocation was increased to
£73 million in 2014-15, and £78 million for 2015-16

The IPCC typically investigates about 150 casesaa while also providing supervision and
management to investigations conducted by poliotepsional standards departments, as well as
handling appeals’ Following the recent increases to its funding, IP@C opened 241 independent
investigations in 2014-15 (the target was 186); @oded 120 independent investigations (more than

in any previous year}.

In 2013-14, police forces across England and Walesrded a total of 34,863 complaints. In the same
year, the IPCC received 3176 complaint referralmfpolice forces, and 4079 appeals about the
handling of complaints by polic&.In practice, most complaints about the 43 polareds in England
and Wales and other law enforcement bodies witledPCC'’s jurisdiction are dealt with by police by

way of local resolution or local investigation (afly by a supervisor or manager).

The requirements relating to police complaintseysare set out in tHeolice Reform Act 2002he
Police Reform and Social Responsibility Act 2@thd various supporting regulations, and are
supported by a 135-page Statutory Guidance issy#tiehlPCC. Former IPCCommissioner,
Deborah Glass, has said that, in practice, the Wdeh

. Relies on police to register and refer complain$ @onduct matters.
. Requires the most serious matters to be referrtdett®CC, but provides the resources

to investigate only a small fraction of those.
. Provides for four levels of investigation, only asfewhich is independent of the police.
. Provides five different rights of appeal to twofdient appeal bodies, one of which is
independent of the police.
. Provides for little in the way of outcomes — thgistation allows the IPCC to

recommend criminal, misconduct and unsatisfacterjgpmance proceedings, but

46 Staffing as at 31 March 2015. Figures providedR§C, 12 June 2015.

4" Figures provided by IPCC, 12 June 2015.

“8 Home Office,Triennial review of the Independent Police Compi@ommission (IPPCMarch 2015, at para [15].
“9 Figures provided by IPCC, 12 June 2015.

% Home Office,Triennial review of the Independent Police CompiBommission (IPPGMarch 2015, at para [15].
%! Figures provided by IPCC, 12 June 2015.

%2 Independent Police Complaints Commissiénnual Report 2013-14

Page | 81



there is no clear statutory basis for the IPCC aterfindings and recommendations

about broader issués.

A positive feature of the IPCC model is that it rsiclear provision for the investigation of critica
incidents, especially deaths following contact vatiice. However, the IPCC has the resources to
directly investigate only some of these matt€fthe total referrals received by the IPCC
(including mandatory referral of critical incidemiatters where no complaint has been made),
about 94% are referred back to be dealt with bypthiee themselves, sometimes with some
IPCC oversight!

Recent reviews

In recent years, the IPCC has been the subjecairoérous reviews. A House of Commons Home
Affairs Committee report on the IPCC in Februarj2@ound that:

... the IPCC is woefully underequipped and hamstiarachieving its original objectives. It has
neither the powers nor the resources that it needst to the truth when the integrity of the pelis in
doubt... It lacks the investigative resources nemgsto get to the truth; police forces are toemfeft

to investigate themselves; and the voice of thedR6es not have binding authority.

By far the strongest concerns about the currerdraehwere voiced by the IPCC itself. In its February
2015 submission to a government inquiry iptdice complaints, the IPCC highlighteadmerous

gaps and deficiencies in the system for oversighpolice forces in England and Wales:

The IPCC has long called for reform of the compkasmnd discipline systems. We have said that the
complaints system is extremely complex, bureauceatd slow, and that it is too focused on blame and
individual conduct rather than resolution and systessues. We have also said that the police
discipline system is not sufficiently independentransparent. We have concerns about the qudlity o
decision-making in some cases, and the timelinésswhich it operates®

Despite a boost to IPCC funding and the promidegi$lative and other changes to start tackling

some concerns, the current chairwoman of the IPR@e Anne Owers, said much more is needed:

%3 Glass, DTowards greater public confidence — A personaleemvof the current police complaints system for Endland WalesMarch
2014.

% Glass, DTowards greater public confidence — A personaleeviof the current police complaints system for Endland WalgsMarch
2014.

% House of Commons Home Affairs Committee, note 22ige 4.

% |PCC submission to Home Office consultation, Faby(2015, at para [9].
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We urgently need radical reforms to the systemwbhdae, to make it more accessible and

straightforward, and to strengthen independentsigkt®’

Among the concerns listed by tHeCC as requiringriority attention was that the current system of
investigations and appeals lacks flexibility, izessively concerned about questions of processsand
often unable to address the substance of issusEglrdihe IPC@mphasised that the limits on its

powers to recommend procedural changes were eatritbnstraint on its effectiveness.

... we would support an Ombudsman-like role, whih &bility to make determinations and recommend
remedies, in place of our existing appellate fuoretiThis would play an important part in simplifgin

the complaints system and directing it towardsleem and remedy?

A number of reforms are currently being considexggart of the Government’s response to a

triennial review of the functions, efficiency andwgrnance of the IPCC published in March 2015.
7.1.2. Queensland’s Crime and Corruption Commission

Queensland, Victoria and Western Australia eacthusad-based anti-corruption commissions to
review police complaint handling and investigatdaia complaints and issues of misconduct. Of
these, Queensland’s Crime and Corruption Commiq€la@C) is the most comprehensive, with

established systems in place to support a rangevestigative and oversight functions.

Until recently, the CCC was known as the Crime igstonduct Commission (CMC), which was
established through a merger of the former Criminatice Commission and the Queensland Crime
Commission in 2002. In 2014 the CMC was renamedCB€, and th€rime and Misconduct Act
2001was amended and renamed @rene and Corruption Act 200T he previous focus on ‘official

misconduct’ was replaced with ‘corrupt conduct’ teem which is more narrowly defined.

The CCC has a wide remit, part of which is to emleantegrity in the Queensland Police Service
(QPS). The CCC performs a range of functions, oiolg investigations, monitoring, capacity
building, prevention, conducting research, inteltige gathering and protecting witnesses. Under the
Crime and Corruption Act 200dolice, like other public sector officials, arébgact to the provisions
regarding ‘corrupt conduct’. They are also subjegtrovisions regarding ‘police misconduct’, which

includes any police conduct that is ‘disgracefulpioper or unbecoming a police officer; shows

%" Daily Mail Australia,Police complaints needs refoy@6 May 2015.
%8 |PCC submission to Home Office consultation, Faby2015, at para [170].
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unfitness to be or continue as a police officer@es not meet the standard the community reaspnabl
expects of a police officer? Under section 40, the CCC provides a directiotihéoQPS about the
complaints it must notify. We understand that tl@&0Gwill soon reissue this direction to reflect the
recent changes that raised the legislative thrdsbfainatters that must be notified and reduce the
number of matters that the QPS refers to the CCC.

When a complaint is within jurisdiction, the CCGhazhoose to investigate the allegations or refer th
complaint to the agency concerned. In practicentaprity of complaints about police are referred
back for the QPS to investigate in accordance thighidevolution’ provisions in the Act (s.34) which

call for the CCC to refer as many matters as ptessibthe relevant agency for handling.

The CCC monitors how agencies deal with compldigtearrying out reviews and audits, as well as
providing advice. For example, the CCC is expetbdiklp agencies to build their own capacity to
investigate matters that do not require the ressuoc special powers of the CCC, and provides
guidelines for investigating that include case ati®s. There is also the capacity for the CCC to

conduct ceoperative investigations with the QPS.

The percentage of complaints investigated by th€ @&s decreased over recent years. Recent
reviews indicate that the CCC investigates aboub2#atters and refers about 80% to the QPS to
deal with®® Of the rest, most are the subject of preliminaquiries, often resulting in a decision of

‘no further action warranted’.

In 2013-14, the CCC'’s budget was $52.2 million @rrchd 329 full-time equivalent staff. In total, it
received 1839 complaints containing 4398 allegatimgainst police. The CCC conducted 61
misconduct investigations (all agencies), includdignvestigations into 150 allegations of police
misconduct Most complaints were referred back to the QP Snfaestigation with no direct CCC
oversight. However, matters that are not subjettdividual review may be captured by the CCC'’s

audit progrant?

%9 Crime and Corruption Act 200Bchedule 2 (Dictionary), definition of ‘police stionduct’.

%0 Report by the Independent Expert Panel, Simoneb&/ddon. Glen Williams AO, QC, Felix Grayson APSimple Effective Transparent
Strong: An independent review of the Queenslandgobmplaints, discipline and misconduct systelay 2011.

61 2013-14 CMCAnnual Report

%2 Email advice provided by the CCC, 23 June 2015.
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Recent reviews of police oversight in Queensland

The CCC and its predecessor, the CMC, have reckeedlg the subject of a series of critical reviews.
In early 2009, government consultations highlightedcerns about the credibility of the police
complaints, discipline and misconduct system. gpoase, the Attorney-General asked the CMC to
review its processes for managing police discipéind misconduct cases. The CMC made 11
recommendations to improve the system and to emsi@e accountability and integrity, including a
proposal that the QPS, in conjunction with the Cvivjew police complaints management policies

and procedures with a view to creating a ‘simpliative, transparent and strong’ system.

In response, the government appointed a panetlepiendent experts to conduct a further review. The
work of this panel was overseen by a steering cateenconsisting of the CMC Chairperson, the
Commissioner of Police and the Director-GenerdahefDepartment of the Premier and Cabinet. In
May 2011, the expert panel finalised a report leatiBimple Effective Transparent Strong: An
independent review of the Queensland police comsladliscipline and misconduct syst&nwhich

opened with the following observation:

The Queensland police complaints, discipline amstomduct system is dysfunctional and
unsustainable. Complainants and police are sulgjeota complex, administratively burdensome,
overly legalistic and adversarial process thaiseahoured by chronic delays, inconsistent and

disproportionate outcomé&s.
The expert panel continued:

The objective of the devolution policy implementettier theCrime and Misconduct Act 200ias to
effectquicker remedialresponses to complaints through police managetakinty responsibility. In
the decade since, neither [the] remedial nor tinélgctive has been achieved. Implementation was
flawed in essential respects because althougleta tesponsibilities and rationale moved to a
capacity building intent for police to manage pel@nduct, the legislative and procedural compaint
system itself remained an outdated and ineffedrthbdoxy of discipline and punishment. Public

confidence was compromised by mgrelice investigating police®

% Report by the Independent Expert Panel, Simonebé/edon. Glen Williams AO, QC, Felix Grayson APMa2011.
% Report by the Independent Expert Panel, Simoneb&/ddon. Glen Williams AO, QC, Felix Grayson APSimple Effective Transparent

Strong: An independent review of the Queenslanidgpobmplaints, discipline and misconduct systelay 2011.
% Report by the Independent Expert Panel, Simoneb&/ddon. Glen Williams AO, QC, Felix Grayson APSimple Effective Transparent
Strong: An independent review of the Queenslanidgobmplaints, discipline and misconduct systeliay 2011.
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The review concluded that the police complaintscigiine and misconduct system in Queensland
should strengthen the focus on remedial outcomasage risks according to the circumstances, and
look beyond discipline and punishment when impletingrsolutions. The panel made 57
recommendations to improve the system. In its AugQ41 response to the report, the Queensland

Government accepted 56 of the 57 recommendations.

In 2012, the newly elected Newman Government cosiongd a further review of the CMC. Then,
while that review was under way, the CMC'’s parliatagy committee convened a series of hearings
in early 2013. These inquiries led to the followhegorts:

. Parliamentary Crime and Misconduct Committee, Inginito the Crime and
Misconduct Committee and the destruction of Fitagge€Commission of Inquiry
documents, tabled 5 April 20£3and

. Independent Advisory Panel (the Hon. lan Callingh & Prof. Nicholas Aroney),
Review of th€rime and Misconduct Act 20@hd related mattergabled 18 April
2013%’

In its July 2013 response to both reports, the gouent accepted the Independent Advisory Panel’s
call for ‘a large reduction in the matters going to, andrigedealt with ... by the CMChoting that:

The Government agrees the number of complaintglraade to the CMC act as a distraction for the
CMC and divert the limited resources of the CMC wivam its primary functions of crime prevention

and detection and the investigation of official coisduct®®

The government subsequently committed to measnresded ‘to reduce the number of complaints
dealt with by the CMC’, including:
. Redefining ‘official misconduct’ to restrict CMCviews to issues of corruption
. Requiring complainants to swear a statutory detitarahat the complaint is not
baseless (at the time of making the complaintleterdvexatious or intractable’
complaints, and
. Raising the threshold for when chief executivestmeigort suspected official

misconduct for CMC assessment.

% http://www.parliament.qgld.gov.au/documents/tabfa@f TabledPapers/2013/5413T2923.pdf

57 hitp://www.parliament.qgld.gov.au/documents/tabi@f TabledPapers/2013/5413T2447 . pdf

% ‘Queensland Government Response to the ParlianyeBtame and Misconduct Committee Report No. 90 medindependent Advisory
Panel report’, http://www.cabinet.qld.gov.au. Acz$ 16 June 2015.
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Amendments to th€rime and Misconduct Act 200&hich included a new governance structure for
the CCC, and requirements that the commission Itsxfocus to preventing serious crime and serious

corruption, commenced on 1 July 2014.

On 9 June 2015, the Acting Chair of the Parliamgn@aime and Corruption Committee announced a
statutory review into the activities of the CCCeTdommittee must report to Parliament by 30 June

2016 on any action required in relation to the éwcthe functions, powers and operations of the CCC.
7.1.3. Anti-corruption commissions in Victoria and Westerustralia

Two of the newest oversight agencies in Austraia\éctoria’s Independent Broad-based Anti-

Corruption Commission, and the Corruption and Cridoenmission in Western Australia.

Independent Broad-based Anti-Corruption Commis$§iBAC)

IBAC was established in 2013 to replace the OffitPolice Integrity, which began in 2004. In 2013-
14, IBAC had total expenses of $27.3 million arelaf30 June 2014, employed 142 full-time
equivalent staff. Like the CCC in Queensland, IBB&3 responsibility for identifying and preventing

corruption across the public sector.

Under section 57(2) of tHadependent Broad-based Anti-Corruption Commisgion2011and Part

9 of theVictorian Police Act 2013Victorian Police must refer to IBAC all complasrabout police
misconduct, including customer service matters.@B#ssesses and reviews these complaints to
determine whether to dismiss the complaint; makéimpmary inquiries; investigate; or refer the
matter back to police. Of the 4860 allegationsdgkncies) assessed by IBAC in 2013-14, 3595
(74%) involved Victoria Police. In that year, IBAIso commenced 24 investigations and completed
15 investigations (all agencies), completed 79awsiof police cases, and made 1427 referrals to

Victoria Police®®

Consistent with its charter, IBAC only investigatesnplaints of serious corrupt conduct. However,
IBAC can conduct coordinated investigations witfiggy monitor/review referred inquiries, and recall

referred investigations to investigate itself.

In relation to critical incidents involving polic¥jctoria Police must notify IBAC of certain incides

and IBAC then determines whether to dismiss, ingat or refer. IBAC advised that most critical

% Advice provided by IBAC 17 June 2015, ref CD/18/@2
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incidents are referred back to police but are sutigereview by IBAC. There are no specific
legislative requirements. Instead, IBAC advised thlaas ‘a standing own motion investigation to
review cases of death and/or serious injury assatiaith police contact® The purpose of these
reviews is to independently assess the adequatwye dfictoria Police investigation and identify any

issues to be remedied.

Corruption and Crime Commission (CCC)

In Western Australia, section 28 of t@erruption and Crime Commission Act 20@8juires WA
Police to refer alcomplaints about police misconduct and any revidevpblice action to the CCC for
assessment. However, CCC also has administratidelines in place that allow police to disregard

these requirements in relation to very minor cornimgda

Upon receiving a complaint, the CCC assesses ttemia order to determine whether the matter
should be dismissed, referred with no oversighteterred but require a report from police. The CCC
may also directly investigate, initiate a joint @stigation, or refer it for a police investigatitmat is

subject to CCC monitoring. It can also can reingasé poor police investigations.

The CCC advised us that they currently have 156ata a budget of $32.4 million but, as a resiilt o
recent budget cuts, will need to reduce the nurabstaff by about 20. As its statutory obligatisrito
focus on corruption, we understand the cuts wilinlgeaffect its complaint handling and oversight
functions. Currently, 40% to 50% of complaints taed referred to the CCC are police complaints. In
2013-14, 365 complaints were finalised by the COthese, 168 related to police. The majority of
police complaints are referred back to police ®y@CC. The CCC currently oversights the most
serious matters. However, it repeatedly emphasisgdts provisions require it to focus on corropti

and that its limited resources are therefore fotwusethat issue.
7.2.  The applicability and adaptability of single oversght models to NSW

The experience of the IPCC single civilian oversiglodel and the broad-based complaints and anti-
corruption bodies in other Australian jurisdictiqgmevides important clues to what benefits might, o
might not, be achieved as a result of adoptingetimesdels in NSW. In looking for any ‘best practice’
lessons to be learned from police oversight moelsklswhere, one crucial lesson is that no oversight

system can ever be entirely independent. Receirdwes\of the IPCC and the CCC in Queensland

™ Email advice provided by IBAC 17 June 2015, ref/C52210.
Page | 88



emphasise a number of concerns about both modelgev€r, those agencies’ own submissions
provide valuable guidance on how those problem$ithg addressed. Where possible, we have
endeavoured to include information provided byabencies themselves in our examination of those
models and their applicability to NSW.

In assessing whether NSW should replace its egisiimplaints oversight and police corruption
framework with a single civilian oversight modet fwlice such as that established in the UK, or
perhaps incorporate various police oversight fumaiwithin an anti-corruption body such as the
models established in Queensland, Victoria and vlegtustralia, consideration should also be given

to the following issues:
7.2.1. A fully independent police complaints and anti-caiption agency

One of the reasons the Select Committee on the @bmadd Progress of the Ombudsman’s Inquiry
‘Operation Prospect’ recommended that considerda@given to establishing a single civilian

oversight body in NSW was that:

It is also problematic when police have to inveatiigtheir own, particularly given the conflict of
interest between officers’ obligations to theirleagues and the public. Most police complaints are
indeed managed internally and the committee bedighvat this conflict of interest is both inapprepei

and counterproductivé.

The experience in other jurisdictions indicates timpolice integrity system can ever be fully
independent of the police it is responsible forestigating and oversighting. Even the IPCC, regarde
by some as a potential best practice model bea#Huteformal powers to independently investigate
complaints, relies heavily on police forces to Haritle majority of complaintdn 2013-14, police
forces across England and Wales recorded a to84,863 complaints, and dealt with more than
90% with no input or oversight by the IPCC. Of 8176 complaints (9%) that were referred for
IPCC assessment, most were referred back to doligevestigation or resolution, often with

little oversight.

For members of the public, the main option for ssglan independent review by the IPCC of the way
police handled a particular complaint is to endufaustrating series of reinvestigations and appeal
In 2013-14, of the 4079 appeals to the IPCC abmupblice handling of a complaint, 1503 (37%)

™ Select Committee on the Conduct and Progressedbthbudsman’s Inquiry “Operation Prospe€tie conduct and progress of the
Ombudsman'’s inquiry “Operation Prospect25 February 2015, at [7.50].
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were about the police decision not to record themas a complairf€ About half of these appeals
were upheld by the IPCC and then referred backlicgto handle, usually with no further IPCC
involvement, unless the complainant’s dissatisfectvith the subsequent police inquiry prompted

them to seek a further appeal.

As the data on the number of complaints directiestigated or oversighted in the Queensland,
Victoria and Western Australia shows, these broagkd anti-corruption agencies are similarly reliant
on police to investigate the majority of complaiabout police. However, their complaint oversight
responsibilities should be distinguished from tlweirruption investigation functions which are,

because of the covert nature of that work, typycadlich more independent of police.

The notion of an external oversight body having plate independence is unrealistic — not only
because of the enormous costs and specialist iga#gé resources invovled, but also because an
integral part of the complaint oversight role issaek to influence positive changes within the agen
that is subject to oversight. This includes pottoenmanders taking responsibility for managing

complaints about their staff and services, andihglthem to account for their decisions.
7.2.2. Combining complaint oversight with corruption fighrtg and critical incident functions

Not only do the IPCC and the oversight bodies isthalia rely on police to investigate the majooty
complaints about police, in most cases, the paliceaplaint investigations are conducted without
oversight by these bodies, and with little or nanitaxring of the systems used by police. The case da
for all of the models in other jurisdictions indiea that there is substantially less oversightoditp

complaint investigations and complaint handlingeys than in NSW.

Only Queensland’s Crime and Corruption Commissias éffective auditing arrangements in place to
check the quality of the systems used by policespond to complaints. Despite this, recent reviews
have recommended — and the Newman government adcephat there should be far fewer
complaints referred to the CCC for assessmentusedde CCC’s complaint oversight and service
improvement functionsct as a distractionto the performance of its anti-corruption respbitities.
Accordingly, measures were introduced to resthiettumber of complaints and reports being referred
to the CCC for assessméntn our view, there are immense risks associatéi mMimoving or

diminishing the discretion of an oversight bodyl&germine what complaints it should be advised of.

2 Independent Police Complaints Commissiénnual Report 2013-14
" ‘Queensland Government Response to the ParlianyeBtame and Misconduct Committee Report No. 90 tmedindependent Advisory
Panel report’, http://www.cabinet.qld.gov.au. Acz$ 16 June 2015.
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In Victoria, IBAC acknowledges the importance obyiding some degree of oversight of the police
handling of matters that are referred back to Viat®olice to investigate or resolve, and has
committed to developing an audit tool to assessjtiadity of ‘Victoria Police complaint handling

processes at the local levél".

In Western Australia, th€orruption and Crime Commissidias accepted that its legislative
functions require it to focus on corruption figtgirAlthough its powers enable it to oversight pelic
investigations into complaints and critical incitierthe CCC has advised that recent budget cuits wil

diminish its ability to perform these functions.

Regardless of the oversight model used, it is ¢igdéimat there be mechanisms in place to ensure
commanders are accountable for their decisionslation to complaints and any action taken to
manage their staff. Putting the onus on police canuters to take responsibility for complaints is

integral to the complaints oversight role.

Moreover, we believe that best practice in compéadversight requires mechanisms that enable the
external oversight agency to determine what comfgdahould be notified. It should also provide a
capacity for the oversight agency to audit andeaspecords relating to complaints that have nenhbe
notified to ensure that police are complying wititification requirements, and that these have

otherwise been handled appropriately by police.
7.2.3. Factoring in the costs of independent investigat®n

Another argument for replacing NSWairrent system of multiple agencies with overlagpi
responsibilities’'with ‘a single well-resourced oversight bodyas that the latter would be faster,
fairer and more independent of police, governmeadt@mplainants, and that a single oversight body
would be more likely to conduct its own direct istigations. However, as the information about the
single civilian oversight model in the UK and thedd-based anti-corruption models in Australia
demonstrates, the extent to which any oversighy lsad directly investigate alleged misconduct by
police and make recommendations to improve polisgewyices largely depends on:

. the adequacy of its statutory powers

. the extent to which the agency’s legislative fumasi require priority to be given to

corruption fighting ahead of other statutory fuans, and

. whether there are sufficient resources availabletitertake this work.

" Advice provided by IBAC 17 June 2015, ref CD/18/@2
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In the case of the IPCC, there are comprehensra@gements in place requiring the mandatory
notification of certain critical incidents invohgnpolice in England and Wales, especially deaths
following contact with police. In 2013-14, the IP®@@s notified of 130 fatalitieSHowever, the
IPCC’s ability to respond to critical incidents ragits capacity to directly investigate police cood
generally — is heavily constrained by a lack obteses. As the former Commissioner of the IPCC,
Deborah Glass, explained, there has always begmificant ‘mismatch’ between the IPCC’s formal
powers to directly investigate police, and the weses provided for the commission to perform its

statutory functions.

Although it was said that the new body would inigege 1,000 complaints in its first year, when it
came to writing out the cheque, the IPCC was funideghrry out 30, the vast majority of which
involved deaths, rather than complaints. The nuroberestigations increased slowly from 31 in 2004
to 130 in 2012, but the vast majority of indepertdewvestigations are into deaths and other non-

complaint case&

With recent increases in its total annual fundirfgom £33.2 million in 2013-14 to £77.8 million for
2015-16"" — the IPCC has been able to increase its inveistigease load from 150 direct
investigations a year. In 2014-15 it opened 24 gpathdent investigations and closed 120
investigations (more than in any previous yéaNiany, though not all, of the IPCC’s direct

investigations relate to critical incidents.

Although models that promote the use of indepenthmeistigations might look attractive in principle,
in practice it is crucial to factor in the costssotch investigations. Even though the IPCC’s annual
budget allocation has more than doubled in receatsy the overwhelming majority of matters still

continue to be dealt with by the police themselvedten with little or no external oversight.
7.2.4. Balancing investigative priorities

The lack of necessary resources and expertiseismore evident in relation to the IPCC’s role in
investigating police corruption, where the needifidependent investigations is arguably most

important. Although the IPCC has responsibility ifovestigating police corruption and specialist

" Figures provided by IPCC, 12 June 2015.

® Glass, DTowards greater public confidence — A personaleeviof the current police complaints system for Endland WalgsMarch
2014.

" Figures provided by IPCC, 12 June 2015.

"8 Figures provided by IPCC, 12 June 2015.
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powers to conduct surveillance and other activiitesften lacks the specialist resources and tieehn

support needed to carry out this work. The addidnnds will help, but significant gaps persist.

Of the broad-based anti-corruption oversight bottiesustralia, Queensland’s Crime and Corruption
Commission has been more successful than mossuriag that it maintains a distinct focus on
complaint handling and oversighting the systemsl lisepolice to manage complaints about their
officers and services. However, as previously ndteel CCC has recently experienced increased
pressure to reduce its complaint oversight funestierescribed by the Newman government as a
‘distraction’ that tends to ‘divert’ the commissisiimited resources away from its primary

responsibility to investigate and prevent corrupfid

As previously noted, in addition to their corruptifighting and complaint oversight roles, these
agencies also have responsibility in relation tticad incident investigations. In Western Austaali
the Corruption and Crime Commission must be ndatifiéall serious incidents involving police and
may directly investigate critical incidents or mimmithe police investigation. However, consistent
with the CCC'’s legislative provisions requiringdtfocus on serious corruption, it has made an
operational decision to take no active interestitical incident investigations unless there dsoa

issues of alleged corruption that should be exathine

Until recently, Queensland’s Crime and Corrupticmnission had a broad remit in relation to
investigating critical incidents and/or monitoritige police investigations of such incidents. Witile
appears that continues to be notified of critioaldents and often attends the initial investigatié

all police-related deaths and provides independeertsight regarding the probity and sufficiency of
the investigation, the recent changes to its lati& provisions and cuts to its funding raise tjoes

about whether its role in relation to critical idents can continue in its current form.
7.2.5. Other factors that can impede effectiveness

The costs of independent investigations are nobtifyeconstraint on an integrity agency’s
effectiveness. In the case of the IPCC, there amgenous factors that limit its capacity to
independently investigate critical incidents angeotpolice conduct — not least the location of IPCC
offices and the small number of IPCC investigatoailable to investigate. If an incident occursselo

to an IPCC office, its investigators can sometimeapond quickly. But for incidents involving forces

" ‘Queensland Government Response to the ParlianyeBtame and Misconduct Committee Report No. 90 tmedindependent Advisory
Panel report’, http://www.cabinet.qld.gov.au. Acz$ 16 June 2015.
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some distance from an IPCC office, there can bsidemable delays, potentially compromising the
investigative response. Another issue is that B must rely on specialists provided by police
forces themselves. For instance, crash investigatiovhich make up a significant number of death or

serious injury referrals — rely heavily on the o$@olice examiners.

These factors are relevant to determining how foestanage the investigation of critical incidemts i
NSW, and the likely costs and other challengesaaisa with trying to implement an IPCC-type
model that provides for the independent investigadf critical incidents involving police. The
McClelland review of critical incident processev@aetailed consideration to how critical incident
investigation teams could access specialist exgaeaind resources in the immediate aftermath of an
incident. While acknowledging that the independesfcguch investigations was a factor in promoting
public confidence, Mr McClelland said it was nodémportant for teams to be able to gather and

secure evidence in a form that could later be addhih criminal and/or coronial proceedings:

Police services are provided on a 24/7 basis ané &their disposal a range of technology androthe
resources to undertake an investigation includimgexample, specialists and scientists, accident r
constructionists and engineers. The NSW Policed-wrtiterally the only body in NSW with the abylit
to readily deploy experts with law enforcement eigrece who can physically and lawfully secure the
scene of an incident, analyse evidence and plamadertake a comprehensive investigation utilising

modern forensic skill&®

To be effective, the experience of the IPCC suggbstt critical incident investigators in NSW will
need access to the forensic skills, ballistics ggpenotor accident investigators, photographicaid
analysts and the other expertise and resourcesithathe NSWPF can provide. In the UK, where the
IPCC has been provided with substantial fundinditectly investigate critical incidents, most of it
independent investigations continue to require igfistsupport and assistance from police. Even if
NSW was to invest the substantial sums neededabl@imdependent investigations of some or all
critical incidents, the IPCC model suggests th#g¢adt some incidents will continue to be investda
by police and most will require specialist policgoport. In those circumstances, the model in NSW
should enable civilian oversight of the police istigations as they occur to ensure that all ctitica

incidents are properly investigated.

80 Oversight of Police Critical Incident&eport to the Hon Barry O’Farrell Premier of NSWthg Hon Robert McClelland 29 November
2013, at p43.
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7.2.6. Applicability of the IPCC model to NSW

In circumstances where the IPCC itself has expdessacerns that the police complaints system that
it is required to administer is complex and difftdor complainants to understand and navigate,
where there is often little or no effective ovelsigf police investigations into complaints, whére

IPPC must rely on police to record and refer matt@here complainants must often endure a
frustrating series of reinvestigations and apptalsave matters properly considered, and where ther
are acute constraints on the ability of the IPP@tmmmend remedies on the substance of matters, it

is unclear why the Terms of Reference regard tlidehas international ‘best practice’.

In March 2015, the UK Government foreshadowed aberrmof changes to remedy deficiencies in the

functions, efficiency and governance of the IPCL|uding proposals to:

. End the option of undertaking managed and supehiisestigations.
. Give the IPCC the power to conduct ‘own motion’astigations.
. Clarify the IPCC’s powers to ‘uphold’ complaintdléaving investigations or appeals

so that it is able to make findings in relatiorbtoader or systemic concerns.

. Provide the IPCC with powers to recommend a widage of actions to address the
merits and substance of the issues raised in camhplapeals and possibly
investigations.

. Give the IPCC a power to present cases at diseaiglinearings:

However, even after these changes are introducisdgpparent that the IPCC model has only limited
application to the oversight of policing in NSWn#larly, caution is required in applying oversight

models developed elsewhere in Australia to the NBWext.
7.3. Considering ‘best practice’ from NSW

While this chapter has — as suggested by the TefiReference — focused on ‘best practice models

from around the world’, it is also important to sider information relating to best practice in NSW.

In his comprehensive 2015 survey of the availatdedture on corruption,iterature review — Police

integrity and corruptiof? Professor Tim Newburn indicates that any assessafidrgst practice must

81 Home Office Improving police integrity: reforming the policeroplaints and disciplinary systems - Summary of witeison responses
and next stepdMarch 2015, Ch5, as summarised in RottExXternal oversight of police condu@riefing paper No 6/2015, June 2015.
82 Prof Tim NewburnLiterature review — Police integrity and corruptidrondon School of Economics & Political Science, IM2015.
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take account of the police integrity models implatae in NSW, Queensland and New York City

after major commissions of inquiry in each of thpsesdictions.

... much of the extant literature on corruption aatas from jurisdictions that have (a) considerable
experience of police corruption, and (b) have &éd major inquiries and reform programs in respons
to such experiences. The main reports from the meajmmissions are generally of great value in that,
despite the fact that the majority are rather datesly offer significant insight into the problerh o

corruption . &

Professor Newburn has said the Wood Royal Comnnissik®97 final reports, and those of the
Fitzgerald Inquiry (Queensland, 1989), the Mollam@nission (New York City, 1994) and the Knapp
Commission (New York City, 1972), remain tineain reports worthy of significant scrutinyAs

such, any modelling of world best practice shoakktaccount of the reforms introduced in NSW and
consider the principles articulated by Justice Weaubtably those summarised in Chapter 2 of this

submission.

With reference to the Terms of Reference for thigaw, there is no dispute that any police ovettsigh

models should strive to:

. Eliminate unnecessary duplication, overlap and deriy

. Increase the transparency, efficiency and effew@ss of police oversight

. Promote public confidence in policing, police ovgins, and the criminal justice system

. Provide accountability for the powers and discregaercised by police, and

. Create a user-friendly system for complainantscpadfficers, and other affected
parties.

As we discuss in the next chapter, all police intggystems should be focused on achieving these
kinds of qualitative outcomes, irrespective of viteetthe functions relating to corruption fighting,
oversighting complaints, and monitoring criticatithents involving police are contained in a single

agency or allocated to different bodies.

Of more immediate concernl®wthese standards can be achieved, and the neebfeitd monitor
whether external investigation and oversight stjiateare leading to demonstrable improvements over

time. From our experience, and as noted in ouudson of oversight models in other jurisdictions,

8 prof Tim NewburnLiterature review — Police integrity and corruptidrondon School of Economics & Political Science, M2015,

chapter 3.
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the range of ‘best practice’ elements that shooithfpart of any complaint oversight component of a

police integrity framework must include:

. Mechanisms that enable the agency responsible/asight of police complaint

handling to determine what complaints must be isotif

. Legislative provisions that establish clear minimstandards that police complaint
handlers must apply to their handling of all natifie and non-notifiable complaints,
including:

- Requirements that police consult with complainatsut the concerns raised, and
provide reasons for any decisions made in respiontbe complaint.

- Requirements that police obtain and record infolwnarom complainants about
whether they are satisfied with the way police heahdheir concerns, and whether
they are satisfied with the outcome, so that patee use that information to inform

their complaint handling practices and implementise improvements over time.

. Legislative provisions that enable the externahageesponsible for oversighting the
handling of complaints by police to:

- Audit the police handling of complaints that do netd to be notified.

- Audit the systems and processes established byegfoli handling complaints,
especially the systems used for managing compltiatsare not subject to external
oversight.

- Monitor individual police investigations in ‘reatrie’.

- Directly investigate police and police systems|uding powers to initiate ‘own
motion’ investigations into police conduct.

- Directly access police information and recordsesyst, including police complaints

records, and criminal and investigative databases.

In addition, there are many other factors thatatiyeand indirectly contribute to ‘best practica’the
effective oversight of complaint handling by poli€®r instance, in requiring police to record
information about their complaint handling pracsicecluding complainants’ views about how their
matters were handled and any action taken or pegptusbe taken, both police complaint handlers
and oversight bodies must be able to monitor infdiom about any trends in the data over time, and

whether certain key performance indicators aregathieved across the police force.

While much of the information in this chapter hasght to identify how issues relating to the
independent oversight of police complaints are mgadan agencies that also have responsibility for

investigating and preventing corruption and, to s@xtent, investigating or oversighting the police
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investigations of critical incidents, it is no lasgportant that any new model proposed as a result
this review also consider ‘best practice’ in r@atto those various functions. The challenges
associated with incorporating these functions asingle civilian oversight body focused on police

are discussed further in the next chapter.
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8. A recommended model for police oversight

The Terms of Reference require the review to pmeidvice about:

A recommended model for police oversight includaatyice on its design, structure, cost and
establishment. Consideration should be given to:

a. Eliminating unnecessary duplication, overlap andhglexity.

b. Increasing transparency, efficiency and effectigsnaf police oversight.
Promoting public confidence in policing, police osight, and the criminal justice system.
Providing accountability for the powers and disicreexercised by police.

Creating a user friendly system for complainantdicp officers, and other affected parties.

~ 0o a o

The interaction of disciplinary decisions and parfance management mechanisms (ie Part 9
of thePolice Act 199Dpwith the recommended police oversight model, &bihsuring the
Commissioner of Police maintains responsibility asdountability for disciplinary decisions
and performance management.

g. Ensuring the police oversight system does not erpaicesses that would prejudice criminal

or coronial processes.

In this final chapter we discuss the above conaid®rs to assist in determining a recommended

model for civilian oversight of police in NSW.

Most of these considerations are interrelated. Weeaathat there is need to improve the system for
civilian oversight of police and that this shoulel directed towards the objectives listed abovéesss
‘a’ to ‘g’. The discussion in this chapter is prded to assist in determining which model is most

likely to succeed in delivering these objectives.

The most urgent reform required to strengtheniaivibversight of police is the need for legislation
provide for the oversight of police investigatiasfsritical incidents. If the recommendation teate
a statutory scheme is supported, it will provideopportunity to clarify the obligations of policad

enable consistent, more effective and more trapgpaivilian oversight in relation to these incitien

A threshold criteria for determining whether a gaar model is more or less likely to deliver the
objectives (‘a’ to ‘g’) is whether the agency ivgn appropriate functions and powers that are
required for effective oversight. As discussed irafter 2, the recommended model should provide
the civilian oversight agency with at least the sgawers and functions than those currently
performed by the Ombudsman and the PIC. In owr @iey model that seeks to reduce the level or
scope of civilian oversight will reduce police agotability and, over time, this will inevitably rade
public confidence in the police oversight, the NSW4nd the criminal justice system. As previously

noted, effective civilian oversight of police corait handling should continue to focus on holding
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police commanders to account for their decisiongliation to complaints, which includes making
appropriate decisions about the need for actioruRdrt 9 of the Act. We note item‘f’ and caution
against any reduction in the scope of civilian sigtt on the basis that complaints can be resaged

‘performance issues’ rather than conduct.

To the extent that civilian oversight of police anporates both corruption investigation and conmplai
oversight functions some functional overlap is 138eey. A key issue for this review is whether ¢hes
functions can be more effectively managed in alsingency or in separate agencies — as is currently
the case. The answer to this question will ultinyadietermine whether a single agency model is more

effective and improves public confidence.

Chapter 3 outlines how our office and the PIC hewecessfully implemented arrangements to avoid
any duplication between the agencies in perforriveysight of complaints. There is little evidence t
support claims that overlapping functions of th€ Bhd Ombudsman have resulted in general
dysfunction in the police complaints system. Noektbks, for some time we have advocated reform of
thePolice Act 19900 improve the effectiveness of civilian oversighpolice and to make the system
much more user friendly. As outlined in Chapteodr, submission to the current statutory review of
the Police Act made 25 recommendations for amentsnernthe Act, including new provisions to
clarify the roles of oversight agencies and to iowerthe mechanism for managing the oversight of

complaints.

Establishing a single civilian oversight agencygdofice to perform a range of corruption

investigation and complaint oversight functionsymeovide opportunities to streamline the collectio
and management of complaint information and, iflengented properly, provide a single point of
contact for complainants. However, these potebgalkefits need to be carefully weighed against the
challenges of successful implementation. Theseidecthe risks identified by Justice Wood, outlined
in Chapter 2, that suggest that a single agencyehrody be less effective than the current
arrangements. Any anticipated benefits should ladseveighed against the loss of synergies that have
been realised by the Ombudsman in performing adoraage of functions relating to police, not just

the oversight of complaints.

Another key risk of establishing a single oversiggéency for police is that the majority of resosrce
are spent on the corruption investigation functiad that, over time, the distinct focus and pryooit
the complaint oversight function is diminishedor Ehis reason we submit that the design and
structure of a single agency needs to ensuraitdsuntable for delivering both of these functiand
that its strategic focus provides adequate suppdts complaint oversight functions. As discussed

Chapter 7, we are not aware of any single civiigarsight agencies or broad-based corruption bodies
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in other jurisdictions that have successfully cameloi these roles. Moreover, there is strong pressure

on some of these agencies to reduce their oversigitmplaints.

Consideration should also be given to the disrapthat is likely to be experienced when developing
and establishing a single civilian oversight ageiocypolice. During any transition from the current
system to a new model there is a high risk thaettpectations of the public for support from a
civilian complaint oversight agency will not be gdately met. This is likely to diminish rather than

enhance public confidence.

A separate but an important consideration for éffeccivilian complaint oversight is the need fbet
oversight body to develop and maintain a collalheeatlationship with the agencies within its
jurisdiction. In our view, this is considerably $dikely to be achieved in a single civilian agetiogt

is also responsible for corruption investigatiorgeve the relationship is more likely to be advéasar

In Chapter 3, we explained the broad range of ®ttdiunctions performed by the Ombudsman that
relate to police. Consideration of moving the Onsiudn’s Police Act functions to a stand-alone
police oversight agency should give due weighhtolbtss of expertise currently brought to this
function by the NSW Ombudsman, given its broad daimphandling and administrative oversight
functions across the government and non-governsemtors. At the same time, consideration should
also be given to the negative impact on the quality effectiveness of the Ombudsman’s other
statutory functions by diminishing his capacitydidiver whole of government reforms across

agencies including police.

The current legislative framework provides the mam requirements for best practice in civilian
oversight and the scope of its functions shouldoeoteduced. However, we recognise that the
legislation is complex and difficult for memberstbé public (and some police), to understand and
that it is important to clarify and better expl#éine roles of oversight agencies. As outlined int€hg,

we have made recommendations to amend the Policénmortantly, significant improvements to

the current system can be achieved without eshaijsa single oversight agency. We submit that this
will be cheaper, easier and more effective to marthgse changes within an established framework

than to establish a new model that expects agetwiart from scratch.

Public confidence in police is enhanced by effectiwilian oversight. The public rightly expect&th
NSWPF to investigate and remove officers who areupd and that there will be a satisfactory avenue
for redress of complaints about police and poliGgagvices more generally. In our view there are
significant risks that a single civilian agency rabdill be less successful than the current system
ensuring that police fulfil the expectations of heblic. Ultimately, a single agency model may
reduce rather than strengthen public confiden@évitian oversight and police. In 1996 and 1997 the
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reports of the Wood Royal Commission provided arcjestification for reform of the system for
civilian oversight of police. In our view the casas not been made to justify a radical reorgamisati

of the system to establish a single oversight agenc

We trust that the information in this submissiosists in the important task of forming a
recommendation to the Minister about the best mtmtedivilian oversight of police and that
appropriate consideration is given to the optioretéining the structural separation of complaint
oversight and corruption investigation functionsut that there be appropriate amendments to the

Police Act to strengthen the effectiveness of tfstesn.
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9. Annexures

A - Ombudsman Submission to the Review of thEolice Act 19906 February 2014

B - Ombudsman Special Report into monitoring of thepolice investigation into the death of
Roberto Laudisio-Curti, February 2013

C - NSW Ombudsman submission to the Hon Robert Mc@lland Review of the investigation

and oversight of police critical incidents, 15 Octoer 2013

D - NSW Ombudsman response to the report by the HoRobert McClelland on the Oversight of

Police Critical Incidents, January 2014
E - Legislative Reviews by the Ombudsman of new p@ss conferred on police

F - State Coroner's response to report by the Hon &bert Mr McClelland on the oversight of

police critical incidents
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