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WHO WE ARE

The word Ombudsman dates back 1o
1809 when the Swedish Parliamen
created a new official ksown as the
Justitie-Ombudsman, This loosely
translates as “citizen’s defender” o
“representative of the people”.

foday, about 50 countries have
adopied the Chbudsman Conoegl, b
SONTE COouUdtries of provinces the
position has been given other tiibes
suggestive of its role such as
Mediateur (France), Protecteur du
Citowen (Cueebec) and Parliamentarny
Commissioner for Administration
{United Kingdom)

T First MNESW Omibucsman was
appointed in 1975 and the legislation
became operative in May thal year
since incephion there have Deen many
changes; pulbblic authonities have
merGed and separaled and them have

bean four very different Ombudsman

WHAT WE DO

We Envestigale and report on
complaints about the conduect of
public authaties and their

Employees,

Cheier The vears, we have help.;-u:l My
thousands of [PREOE rEsoive T
grievances with government agencies
Lince inception, we have dealt with
miore than 126,000+ formal
compdaints and 172000+ informal

complaints,

Yehile un that time we have achieved
mieCh for endisidual complaintants,
ihsere nave oo been ssgnificant
aChisvarmants wheCh benalit the oubilse
theough smprosvertents 10 pubhe

aaminesErakiom

DUR MISSION

T salequand the publ

imlErest ke

® ELIFING &N approprisle response
1o complaints about public
avlhorities: and
|1r-::-|1':_'|lin-.;| falrmess., |ntr_~|:'|r||'§,- amd
improved public administration in
IS

OUR VALUES
YWe are committed o

* sefting aside personal interests
and wiEws in the discharge of our

Tunclicms:

acting conscientioushy and

compeienihy;

1-'|_'¢:I|n-:_;| indaviduals amd
Qrganisatons Courteously,
attentively and sensitively:

implementing fair and adlequate
Proceciurnes;

wing resources efficiently and
ellectivehy: and

providing a sendice that is

accesiible o everyone

OUR REPORT

Ciur annual report is a public record
of our work and throwgh it we are
accountabde to the people of MW
throwsgh the State Parliament,

Ihis report looks at our performance
and Crganisatkan and @& struciured

araund our four core goals of:
= mproving the MEW public sector;
& pSUNNG We are sCoessible;
& corvbingogashy IMEProsing our
services; and
providing a8 cooperative and

productive workplace
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LETTERTO PARLIAMENT

The Hon. Meredith Burgmann ML
Presicdent, Legislative Council
Parliament House

SYDNEY NSW 2000

The Hon. John Murray MP
Speaker, Legislative Assembly
Parllament House

SYDNEY BSW 2000

Dear Madam President and Mr Speaker,

Under 5.30 of the Quilnilinnes Act 1974, the Ombudsman s
required to submit an annual report to Parliament, This is our
24th annual report and containg an account of our work for the
pwelve months ending 30 June 1999, This report is also made
pursuant to .31 of the Cuwlwdsgs Ao

The report inclhudes an account of the Ombudsman's functions
under the Police Service Aot and material that is required in terms
of the Anmial Beports {Deparfmenis) Act, the Freedom of Infovmation
Act and the Esability Services Acl.

Developments and issues current at the time of writing (July=-
Septomber 19959 have been mentioned in some cases in the
interest of updating material,

The report aims to give a flavour of the matters dealt with by my
Office during the year and so the case material contained in the
repart covers a broad range of complaints from the significant and
complex to the ordinmary,

I draw your attention to the provisions of 5.30(3} of the
COrdrdsrnae Actin relation to tabling this report and pequest that
it e made publlc forthwith,

Yours sincerely,

Aot L

Irene Moss AD
NEW Ombudsman
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OMBUDSMAN'S

Irene Moss, AO,
MW Dmbudsman

The past year was a very
slgnificant year For ws, with a
ma]ur expansion of our
jurisdiction, changes to our police
oversight role, and the
commencement or completion of
a number of important projects.

CHILD PROTECTION

Wi have just commenced oar new
child protection role. Amendments
10 the Onibndsnran Act have
considerably expanded our
jurisdiction, both in terms of the
mature of the conduct and the
bodies covered. The legislation
gives us responsibility for
monitoring and overseeing the
investigation of child abuse
allegations and convictions against
emplovess of government and
certain non-government agencies
auch as all private schools and child
care centres, We are also charged
with keeping under scrutiny the
systems for preventing child abuse
by employees of those agencies.
heveral thouwsand organbations are
covenid by these new provisions,

This legislatbon marks a radical
extension of our jurksdiction, Until
now, our involvement with
arganisations in the non-
government sector has been
restricted fo the conduct of
accredited certifiers and the
rmanagement company responsible
tor the private gaol in Junee. With
thie passage of this legislation we
now have jurisdiction over
thiusands of non-government
schools, child care centres,
residential child care centres, and

foreword

organisations providing substitute
residential care for children.

Child abuse allegations or
convictions against the emplovees
of these agencies must be notified
o ws. Our robe s 1o ensuare that
Imvestigations into allesations or
convictions ane propery conducted
and that as a result appropriate
action Is taken. From our central
vantage paint we are also unbgquely
positioned to promote best practice
among agencies, by co-ordinating
the sharing of knowledge and
experience and by offering
assistance and advice with regard to
ihe proper handling of such
Imvestigations.

Preparing for our new
responsibilities has been a huge
challenge and undertaking. We
have established a new child
protection team, headed by an
Assistant Crmbudsman, Ms Anne
Barwick, who joined us in March
19949, On 7 May 1999, the
Ottt seraeny Amverrdenent o hild
Profeclon and Commmnity Services)
Act commenced, giving effect to our
new child proqection jurlsdiction.

While it Is early days, and therefore
prémature to establish significan
trendds, | can say thal most of the
315 notificatbons recefved at the
timee of writing relate to alleged
phyvsical abuse of children. There
are a fumber of allegations of
serious sexual and emotional abase.
Acroas all categories of child abuse
notifications, there is an over
representation of bows.

The response of agencies to (hese

allegations has varied, Regrettably,
some agencles have failed to trea

NS W OMEUDSMAN 19989 % ANNUAL REPORT



allegattons of child abuse serioausly,
1o investigate allegations
thoroughly, and to undertake risk
assessments. In some cases, the
rights of employees o procedural
fairness have not been addressed.

POLICE COMPLAINTS

Thiere hawve been miajor
enhancements to our role as part of
an improved approach 1o the
handling of complaints about
podice. Increasingly, our task is ko
serutinise how well the Molice
Service is dealing with the issues
rabsed by complaints alsout s
officers,

Recent legislative changes
promoted by us emphasise the
Police Service's responsibility for
determining how complaints ane
handled. This new scheme requines
the Service to deal with the issues
quickly and effectively, and o puil
in place measures to remedy poor
performance and Improve service to
the public. As part of this process,
polloe must consult complainants
and endeavour to address thieir
CORCEINS.

Cruar job is 1o ensure the Service
meeets this challenge, An Important
part of our responsibilities under
the mew scheme is to “keep under
scrutiny the systems established
within the Police Seevice for dealing
with complaints’. This includes
auditing complaint records,
reviewing the performance of
imvestigators, and assessing the
willingness of local commanders to
initiate appropriate management

Acthomn,

We Increasingly use complaints o
highlight broader problems with
police proceduare and practice,
Examples this vear have included
problems with the police
preparation of evidence for court,
the policing af domestic violenoe,
the management of officers under
sericans stress, and the police use of
capsicum spray, We have also
highlighted difficulties with the

loss of commissioners confidence
process which is used to decide
whether officers shoald be
removed, inchsding the need for
the Commissioner o have
comprehensive information on
officers of concerm,

Our experience in examining police
practices led to Parliament giving us
specific responsibility for examining
and reporting on the operation of
new police powers, notably broader
powers o search for and confiscate
knbves, give reasonable directions to
members of the public, reguine
mames and addresses In certain
circumstances, and stop and search
vehicles, As with our broader
oversight responsibilities, our
reports on these powers will focus
i thedr fadr and effective wse.

FREEDOM OF INFORMATION

This vear we have seen a great deal
o In:tr]il;' discussion aboat OPEenness
in public administration. Cur
handling of FOI and related matters
has reinforced our previously stated
view that there is a need (o review
thee Freedmn of Bafernnation Act (FOF
Acty to bring it into the clectronic

FOREWORD

age. It has been 10 years since the
Act commenced. In that time:

o pumerouns mamor amendments
have been made to the Act,
without any overall review of
how thess amendments inberact,
leading to wnintended
|:~|1||||'|I|.=xil|9'i. and even direct
confradictions;

= soamd important judicial decisions
in NSW, as well as elsewhere in
Australia, have looked at the
rights of the public to access
government infornmation;

& the way in which official reconds
are¢ made and stored has changed
significantly, with the public
sector moving more and more
from a paper based environment
into an information technology
environment; amd

# public sector agencies have been
increasingly contracting out ther
functions and activities to bodles
that are not subsject to the FOY
Act.

In ackdition, it appears that at least
T OEiver access o information
regimes have been legislated in the
past fesw vears, One is found in the
v PFJ-'I"ITF',I' gl Persorial rifoernatios

= 17 resigned,

hore serious matters continue to be investigated Tormally, There were BS
police officers criminally charged following investigations into complaints
in the past year (this number may increase as the Police Service receies
leqal advice on other matters completed in 1998-99).

Our review of the s 1810 loss of cormmissioner’s confidence process from
Its Introduction in December 1996 until February 1999, found that 465
police officers had been nominated for review. Of these, 5% officers
resigned prior to any action being taken, 71 officers were issued with
performance warning notices, and $0 officers were issued with 5.181D
notices anticipating their possible removal from the Service,

Cf the 90 olficers sswed with a 1810 notice:

= 21 were remaoved from the Service on the Commissioner's onder;

= 4} were served with performance warning notices; and
# |n 12 cases, the Commissioner dechded not to make a removal ooder or
issue a performance warning notice.
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Frodevtion Act 1998 and the other,
contained in part two of the Locel
Grovernerent Act 1993, establishes a
racical acoess to Infermation
provision in relation to information
held by local coundcils.

Under each separate regime there
are differences in the definitions of
whiat is covered, the procedures
required, the exemptions wo
production that are potentially
available, as well as the protections
available to the public sector
agency,

Our recommended review of the
FOI Act must address the
complications and confusion that
is, ar is likely to e, created by the
existence of these three separate
mechanisms,

CUSTOMER SERVICE

Last year's annual report showed
that 27% of complaints to us
concerned service delivery problems
such as delayed action of Eailure to
act, failing to respond to
cormespondence and phone calls,
rudeness and discrimination.
Mrompted by concern abowt the
number of complaints we were
recelving about service delivery by
public suthorities, we decided o
miake customer service an important
pricrity and focus of owr work over
the past vear.

Today's public service is a very
different place to ten years ago.,
Government departments are now
expected to develop guaranters of
service, and members of the public
have a justified expectation that
they will be treated as clients ar
CLISECTETS,

As | foreshadowed last vear,
continual complaints from citizens
about baslc customer service issues,
often too trivial to investigate
individually, have prompted me to
inquire into the general standards
of CUSEomber $ervice acnoss the
pubdic sector, Using a’mystery
customer’ methodology, my staff

are posing as ordinary cltizens 1o
sample the levels of service
provided by a range of public
authorities in person, on the
telephone, by letter or emall. The
results of three such awdits are
included in the Public authorities
and Local counclls sections of this
repoTt,

The departments of Industrial
Relations amd Fair Trading were
chosen because of their high level
of service contact with the public,
They also have a retatively high
percentage of customer service
profelems and complaints macke 10
thie Ombudsman about them,
Marrickville Council was chosen at
rardom.

Owerall the level of service provided
by the Department of Industrial
Relations to casual customers
appears o be of o high professional
standard, Telephone and personal
comtacts were responded to with
apprapriate levels of courtesy and
intenest, and our mystery customers
were able to obtain answers to thelr
queries in the vast majority of cases,
The department performed
extremely efficiently replving to
coffespondence, outperforming its
own internal standard, This was not
maintained, however, with its
replies to email contacts, Indeed,
2% of our mvskery customer emails
were not replied to at all,

Persomal contacts with staff at the
Department of Fair Trading were
likewise found to be of a high
standard, However, our audit
indicated that there are serious
proklenis in the department coping
with the current demands placed
upson it by custoammers trving to
obtain help by phone, An alarming
56% of the calls wie made to the
main contact number were
unsuccessful. Furthermaore, 95% of
the calls that were answered then
had to wait an average six and half
miknutes before connecting with a
staff member! This indicates that
the department may in fact be
“lewsing" a significant proportion of

its potential customer base, through
either insufficient staff to answer
calls or shortcomings In lts
telecommunications squipment.

Chur mivstery customers were highly
impressd by the superor courtesy
and helpfulness of staff at
Marrickville Councll who they
contacted in person or by phone.
Unfortunately the service the
coundil provided to citlzens who
contacted it by mall, or cmail, was
poor in comparison. Less than half
the emails we sent recebved replies
ard those that did were slow in
caoming. In addition, after twao
manths, over 4006 of our letters had
not recelved a reply.

Through our feedback to the public
authorities concerned, | hope (o
asslst agencies to pinpoint areas for
improvement and to encourage
them to maintain high levels of
custamer service, Further mystery
custamer audits are currently under
Way,

Encouraged by the results obtained
1o date, we have recently entered
into an arrangement with the
Mremier’s Depirtiment o expand
this project, and we are considering
embarking on similar projects In
collaboration with other specific
watchdog bodies,

It has been gratifving to flnd that
aur wink of the past few years in
promoting better complabnt
hiandling in the public sector,
through guidelines and training
wisrkshops is bearing frult. A survey
of complaint systems at the state
and local government levels
indicated significant improvemenis
in the number of authorities
implementing formal complaint
podicies and systems, Furthermore,
agencies are not simply doing this
b provide better service to
individual clients or customers,
many are alio analysing these
complaints to identify tremds and
cawses in order to fix underlying
problems,
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In response to demand, our
complaint management training
workshops in the past vear have
focussed on assisting agencies
develop complaint handling skills
far their frontline siaff, partioularly
for dealing with challenging or
difficult customers. [n addition ko
responding to citizen complaints
we will continue this proactive
wervice,

SYSTEMIC INVESTIGATIONS

We focus most of our investigative
wiork on issues with @ broad
application because the grievances
of individuals often highlight
systemic problems in
administration. Through ouwr
investigative work, or reports in the
media, we can become aware of
underlying systemic prablems. Ve
attempt to identify the underlying
causes of these problems and
address them through
recommendations for changes to
legistation, policies, procedures
and/or practices.,

For example, 1 initiated a major
investigatbon into the general
management of Karong Juvenils
Justice Centre following a series of
elots there during March and April,
The former Minlster had also
referred 1o me somce serious
allegations of racist and
discriminatory conduct against
Aboriginal detainees. The
investigation has been wide ranging
and includes examining the palice
response to the rots. Over 340
departmental staff were interviewed
as were the majority of detainees
present during the rots,

In Jung we issued an interim report.
This addressed broad management
issues such as security and the
supervision and training of staff. In
accordance with the requirements
of natural justice, the depariment
and the parties subject of proposed
adverse comment were invited to
make submissions in response o
the interim report. Phase two of the

investigation was still underway at
the time of writing. This Involved
utilising our Royal Commission
powers b examine a series of
specific allegations of misconduct
against staff. A report on this
investigation will be issued shortly
(see "Kariong investigation” in the
Juvenile justice sectbon of this
repert),

Another example of a systemic
investigation concerned the case of
a number of hire car operators
whose businesses suffered due to
unreasonable fees charged by the
Department of Transport contrary
o the Passerger Transport Ac. While
the policy framework behind the
legislation was aimed at
encouraging the entry of new
service providers, the department’s
actions defeated this purpose and
urifairly fivoured countey taxl
operators to the detriment of hire
car operators and ultimately the
public,

When some operabors Came near o
successfully challenging the fees on
appeal to the court, the department
initiated action to change the
tegislation and revoke the right of
appeal rather than acknowledge the
problem and change its palicies,
Some justice will mow be afforded
10 the affected partics as a result of
the department's positive response
to my recommendations following
a protracted, and at tmes,
unwelcomed Investigation {(see
"Killer fees” In the Public
authorities section of this report),

LOCAL COUNCILS

This year we have continued o
cxplore workable solutions to
overcome the major impediments
to effective locsl council
administration. In previous annual
reports and in other local
government forums, | have made
cbservations about two leading
cawses of below stancdand
performance by local councils —

HiwW OMBUDSMAN 199899 ANNUAL REFORT
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conflict between ratepayers and
councils, and conflict between

mavors and general managers.

This vear, complaints brought o os
have highlighted a third significant
spurce of conflict in the local
government sphere — conflict
between councillors themselves.
Personal and ideological differences
among councillors ane to be
expected, but in the instanes
brought to our attention such
differences have developed to a
point where they significantly
interfere with the effectiveness and
efflciency of councils operations.

The complainmts we have received
demonstrate how {11-equipped
counclls are to deal with such
sitwations, and how litthe assistance
is provided by the Local (roveririel
Act. Councll codes of conduct and
condes of meeting practice fave
proven inadequate to address the
consequences of relationships that
have deteriorated completely, The
shortcomings in these tools include
the lack of effective sanctions, little
articulation of how complaints are
reported and investigated, and fow
mechanlsms to ensure such matters
are dealt with mpartially.

As with any other Issue that reduces
the capacity of local councils 1o
servie their focal communities, our
focus has been on developing
practical measures to reduce or
rectify the problem of conflict when
it arises, Training and alternative
dispute resolution type processes
are twor extremely effective tools
that we have been actively
promoting, But conscious that such
mechanisms will not resolve every
conflict, we have begun exploring
other possible measures. Some of
the possible remedies that we have
identified include:

= an externally triggensd suspension
provision available in serious
Circumstisndes;
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* public censure by the Department
of Liscal Government, the
Minister, the Ombudsman or the
ICALC;

* a legally enforceable direction to
a councillor fram the Minister on
stamdards of conduct to e met, a
breach of which may activate a
power 10 suspend the councillor
of specific monetary penaltics;
and

* the power to dismiss a councillor
fior & Failure to comply with a
direction, or a serious abuse of
their office or the applicable law.

At this point we have only

endorsed the first of these options,
andd recommencled that the Minister
for Local Government consider
legislative amendments. This is an
ared that we will be looking at
closely in the coming vear.

COMPLAINT NUMBERS

While the focus of considerable
effort by us in the past year has
been on addressing svstemic lssues,
the concerns of individual memibers
of the public continue to be of great
importanoe o us. As You can see
froam the statistics set out later in
this report, last vear we recelved
over 20,000 informal complaints
and over 700 formal written
complaints — a total of
approximately 28000 complaints,
Compared to last year, while overall
complaint numbers are up, formal
written complaints are down.

There are several possible factors
acoounting for this decrease
including:

* the changes to the system of
handling and oversighting
complaints against pobice;

* the considerable work we have
done to provide training in
complaint handling across the
public sector in the Jast two vears,
which has mised swareness
among public authorities of the
value of having an effective
complainis system in place;

* the appointment of increasing
numbers of complaints officers
throughout the public sector
demonstrating a greater
willingness by public authorities
1o assume ownership of
com plaints;

* encouraging complainants who
approach us informally (o take
their complaint 1o the public
authority concermed in the frsi
instance, and only if they are not
satisficd with the response do we
advise them 1o odge a formal
written complaint with ws (it
would appear that complainants
COnCems are being satisfactorily
dddressed at the agency evely;
and

* an imcrease in the complexity af
the complaints being brought to
us (an experience shared Iy
Crmibmedsman across Australia)
being a phenomenon consistent
with the general trend among
public authoritles to take greater
respomnsibility for the mope
routioe Customer complaints,

W received 4,402 written
complaints about police in 1998
9, down from 5,034 in 1997-98,
The fall in written complaints
coincided with a rise in oral or
informal complaints, consistent
with changes to improve the Police
Service's informal handling of less
seriows complaines.

CONCLUSION

The passage and commencement of
amendments to both the
Clebuictsireait Act and the Pollce
Service Act during 1998-99 mark a
significant milestone in our
operations. Both pieces of
legislation arose owt of the
recommendations of the Royal
Commission into the NSW Police
service (hereafter referred to as the

Roval Commission), and both ane
concerned, in part, to addoess
serious systems deficiencies
ictentified by the Roval
Commmission.

Dher the past few years our
emphasis on systems scrutiny and
performance auditing has been
expanding progressively, Our
responsibilities under each of these
new arcas bulld on our considerable
expertise, and | look forward to
working with relevant agencies to
bring about systems that provide
greater accountability and benefit
brixth the parties concermed and the
wider community,

This s my Final annual repore as
K5W Ombudsman. The challenges
and rewards of this position have
been enormous and it is with
sadmness that | say farewell. | am
very proud that we enjoyved
unprecedented levels of co-
operaticn from public officials and
widespread acceptance and regard
from the community. This
achievement would not have been
posskie without the dedication and
effarts of my staff, and I pay tribute
o all my staff for thelr hard work
and suppart over the last four and a
half years. | would also like 1o
acknowledge the constructive
approach of the Joint Padiamentary
Committes to its statutory
functions and | hope that the
positive relationship that has
developed between the Office of
the Ombudsman and the
committee is maintained into the
future.

i iogs

Irene Moss, A
MWAW Ombudsman
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THE ORGANISATION

OUR FUNCTIONS AND JURISDICTIONS

Administrative review

1. Dealing with complaints sbout the conduct of N3W public
authorities, incleding NSW government depariments, statulory
authorites, councils, public officials and employees {Ombudsman
Act 1974}

2. Regular visits to and indpections of gaols and juvenile justice
institutions as well as receiving and dealing with complaints from
frmates and detainees,

Palice

3. Civilian eversight of police investigation of complaints about
police, which includes direct investigation of such conduct wihere
this is consicered appropriate (Police Senace Act 19800

4. Monitanng the implementation and elfects of the new poswers
conlerred on police by the Crimes Legisfation Améndrimen! (PFobog
and Public Sofety Act) Act 1 998.

5. Monltoring the implementation and elfects of the Rew poswens
conferred on police by the Police Powers [Viehicles) Act 1998,

FOI

&, Extermal review of complaints by FO0 applicants concerning
decisions about their applications {Freedom of Information Act
198,

Protected disclosure

7. Dealing with protected disclosures and providing advice 1o
public officials {Profected Dvsclosures Aot 1994},

Witness protection

8. Determining appeals against decisions by the Commissioner of
Padice in relation to inclusion in or removal from the witness
protection program {Witeess Protection Act 1995).

Telecommunications interception

9. Auditing of certain records of agencies authorised to intercept
telephone communications ( Tefecommerhcatons {Interception)
(WEWD Act 1987).

Controlled operations

| 10, Auditing of certain records of agencies suthosised to conduct

controlled operations (Law Enforcement (Controlled Ciperations) Acl
1997,

Child protection

11. Owverseeing and monitoring the investigation of, and
management response b, child abuse allegations and convictions
against employees of certain govemment and non-govermment
agencies; and keeping under scrutiny the systems for preventing
child abuse by employpees of thowe agencies [Ombudsman
Amendment {Child Profection and Carmmunily Services) Act 998),




THE ORGANISATION

ORGANISATIONAL CHART
|oint Parliamentary Committee on

the Ciffice of the Ombudsman and
the Police Integrity Commission

Office of the Ombudsman

Crmbascsman

Iedirie Plauss,

Deputy Ombaudsman

L i Whiseler

Corporate and Executhes
Support

Manager:
Anita Whittaker BCom

12 stalf
The Corparate and Executive Suppon

Team inclisdes specisfived staff in
administration, accounts, personned,
infarmation systems, library, media,
puitications and technology suppost,

Assistant Ombudsman Adsistant Dmbudsman

(Ceneral)

{Police)

Slewe Kinmaonid

Azzistant Dmbaedsman

{Children and Young Feople)

Andvwe Bareack

Lreg Andrewes

Manager: Manager:

Specialist Investigaton
Andrew Patterson B Bus (HAM) Anne Radford BA, Grad Dip Lib Marianne Christmann BSc, LLB
11 staff 30 stat 36 staft
The police team receved about &, 5000

The general team handies comeplainis
comphEnts afroul police officens

The child pratection team was
estabdished in March 1999 and has an
ewerighl, montonng and investigation

unit, an assesiment an<d analysis unit
and & pokcy and lialsom unil

about government depantments other
than police (sbaut 3,000 complaints
and 23000 inquirkes),

It has specisised officers handling
CoMmplaints. [fam young peogle and
Abariginal people.

It atser has officers specialised in
handfing complaints abould lacal
government, detention cenbnes,
freedam af information snd wilhess
pratection,

i furs complent hardling training

Thee tearm has o specialised wnit te deal
with complsnts by Aborginal people.

courses for public sector employess,
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COMPLAINTS AT A GLANCE...

YEARIN REVIEW

105

15%%

Figusg 1: Subject of oral complaints
amd inguirses 199899
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Tenal oral complants recelved: 23,082

Ttal Inguirkes received: 2490

Figpure 2: Subiject al writlen complainii
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Figure 3: Written complaints recelved and determined 1998,/%9
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YEARIMN REVIEW

FINANCIALS AT A GLANCE . . .

L]

Fiqure 1; Revere sources &5 af 30 juns 1999

Cihami

B e

REVEMUE

Tatal Crovernment revenue for
199890 was 5721590000, Towal
meveniue from other sources for
IOLRMO0 was §2RT 276,

Our revenue was increased during
thie wear oo enalble us to establish
the chilld protection function, In
addition, we received grants from
thie Premier’s Department 1o
continue the implementation of the
Police Case Management System
(PCCM ), a joint project- with
Premier's Department, the Police
Integrity Commission (PIC), the
I5W Polloe Service and our Cifice,
Wi also recelved funding for our
Year 2000 project.

EXPENDITURE

Most of our revenue is spent on
emploves expenses and the day-to-
day running of our Office.
Employes expenses include 'salaries,
supserannuation entitlements, long
service leave and payroll tax.

A full explanation of our financials
can be found later in this report.

1)

Figure 4 Evpenees s ot 320 June 1999

Dapariagiation

Pl ifidrel i

S che
I Erpioyer related

Revenue,
imchuding capltal funcding
19%6-9%
RECUIrer appropriation &4 000
Capital sppropriagicon 235,000
ACTEPLENCE ol GpEr il D
and bong servion e S0, (e
Tatal F 219,000
Froim othér sourtes
Carmn iy T Vi 00
Publization ssles Yoz
Bank Infenest 1 FO%R
Training courees B, 148
AupAid prosect 10, 500
biscellareows 31 449
Total ather soanoes TEI ITE

Stalt levels 199899

JUME 19949

SMulery apEsniment R A
Irvestigative waid 74.25
AdTPaiEIraG JLalT 12.2
Toial 9149
Trainees 1.0

YEAR 2000 . . .

The toral cost of our Year 2000
program is estimated ag $225,000,
The risk factors acknowledge our
dependence on tmely infoomation
flow from other organisations,
principally somie of the larger
Government departments,

See A co-operative and productive
workplace [ater in this report for
more detils,

ENVIRONMENTAL
IS5UES . ..

We have put in place a number of
environmental programs including
OUF ENErgY management program
and our waste reduction and
purchasing strategic plam.

Soamwe of our energy management
strategics include:

= reduction of our total energy
consumption, where cost
eifectively feasible, by 15 per cent
of the 1905 level bw 2001 ancd 25
per cent of the 1995 level by
20005;

= inchusion of & per cent Green
Power i electricity use when
availahle under contract,

W have a waste reduction and
purchasing strategic plan that has
been asstssed by the Environment
Protection Authority (EPA). They
recammenced the establishment of
a1 auditing program to estimate the
quantities of scheduled waste and
the trialing of recycled paper

Wi participate In the bullding's
recycling program which covers
paper, glass, aluminium: and RE.T.
DBottles,

The building owrners have

implemented a water saving
strategy throughout the building.

See A co-operative and productive
workplace later in this report for
mare details,
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YEARIN REVIEW

goals and results

GOAL ONE
T promete fair, accounteble and
respomsive public odministration

amd proper conduct by persons
amd bodles within our Jurisdiction

Results and achievements

Complaints and investigations

= 92 per cent ol cormplaints under the
Ombudsman Act were assessed
within 48 hours of receipt

= 64 per cént al complaints within
jurisdiction of Ormbudiman Act
resobved through the provision of
indormation’advice of consiruclive
action by public authosity

= 68 per cent of complaints wader the
Police Service Acl were assesied and
crgss checked against police service
systems within five working days

= 1,393 polce cases were conciliated
(28 per cent of all complaints abouwt
pelice)

= 79 per cent of surveyed
complainants were satislactied with
the conciliation of their palice
:nmphint

= of the total complaints finalised
under the Ombudiman Act, 6.7 per
cent were the subject al 4 réqueit
far review of determination

= of the total complaints finalised
under the Police Semvice Act, 2.4 per
cent were the subject of a request
for review of determination

= eomplated 13 direct Investigations
under the Police Service Act

Recommaendations and seggestions

= 100 per cent of reporns under
Ombudesman Act contained
recomimendations inaohving
chamges to lav, podicy or
procedurnes

= 100 per cent af recommendations
mmade under thie Ombudsiman Aot
woere implemented

= ) per cent of all recommendalions
made under Polde Senace Ack wene
implemented

= follovang our review, we saecoessbally
propaosed legislative changes ta
streamline the police complaints
system (kegislative changes
commenced hMarch 1999)

Reports bo Parliament

= made three special reports 1o
Parliament

Child protecifon
= edlablished a child protection
function

= briefed all designated agencies and
key public authorities on their child
protection responsibilities

» gstablished working parties
hvine interested agendies Lo
kook ai child pratection issues such
ai risk AvEsament, suspension amd
termination of personnel and
standard of proof/duty of care

Public sector ftraining courses

= conducted seven Courses in
complaint handéing for rontline
staff

= canducted thise cowuries mn
underitanding complaints
MARAGEMEN]

= conducted six cowrses in dealing
with difficult complainanti

MW OMBUDSMAN ANNUAL REFORT 198899

Complainti and inveitigations

= continwe to rigorously assess
complaints

= maintain owr current bavel of
manitaning of police investigations

= imcrease ol level of direct
investigations

Reports to Porfiament
= imcrease the number of special
reports to Parlament

= finalise and submit a report of our
manitoring of the effects of the
powers conderred on palice I'.'rr he
Crirmgs Legiiktion Armendment {Palice
and Public Salety) Act

= linalise and submil Gur report of our
mepnitoning of the effects of the
powers conferred on police by the
Crimes Logisiation Amendmen!
{Viehicles) Act

= fimalise and table in Parliament our
report Into the policing of domestic
viobence

Public sector training couries

= continue offering training cowrses
and develop new cowrses in
investigating complaints, including
a specific course for protected
disclosures

Guidetings

= pubdish guidelines on investigating
complaints, options for redress for
maladministration and service and
communication in local councils

= restless and combine our FOF Podcles
ang Guldelings and the Premiers
Department's FOU Procedure Monal

mn



YEAR IN REVIEW

Auditing of agemncies

= continue 1o auwdit agencies FOI
Aanrvsal rrpd:rtirbg

= linalise ouwr audit of agendles
imternal reporting policies for the
purpose of the Profectied Dvsckosunes
Al

GoAL TWO

To manitar our performance i
order [0 continually improve the
quality of our work

Results and achievements

= modidfied our case management
system bo improve both complaint
marsagerment and ntesnal and
external reporting

> deveboped a benchmarking exercise
with other Australian Parliamentary
Dimbudiman

= reviewed our policy for dealing with
complaints aboul our affice

= developed an office intrangl

= continue benchmarking activities
with relevant agencies

= resiew aur records area in response
to the new Stafe Records Act

= continug the development and
impdementation of the Police
Compdaints Case Management
Systemn {integrating complaints
information between oursebves, PIC
and the Palice Service).

= continue the development and
implementation aur office infranet

12

GOAL THREE

T imcrease awareness of ouwr rofe
and functions and to promale
acoess for alf

Results and achievements

= increased the number of inguiry
officers

= wisited peak ethnic community
groups

= conducied community consultation
with the Arabic commaunity

= participated in community Testivals

= revised and expanded the range of
community language brochures

= developed and distibuted an easy
Lo wte compdaint form for youndg
peaple

> distributed informathon an g child
protection function to 7,000
agencies and grougs

= revised access and awareness plan

= undertook access and awareness
wigits whene presentations were
given Lo variouws groups induding
Abarnginal, youth, welfare workers
and State Government employess

= held bimonthly complaint taking
seidions in Newcastle

> conducted 44 visits to adult
cormectional centres

= wisited all juvenile justice centres
= developed an internet site

= continue our program of meeting
with peak community groups

= review our Disabilty Strategic Plan
= continee our cutreach program

= link into the Government Access
Frogram to impsove dissemination
of information 1o regional MSW

= continue outresch and inspections
to egrrictional centres and juvenile
justice centres

= publish fact sheats on local
government and prison isues

GOAL FOUR

To Implement best prociice
management svitems o foster @
co-operative and productive
workploce and enture the effective
wse of gvailalile resources

Results and achievements

> continwed our employee assistance
program

= intreduced a new flexible working
haurs agresmant

= implemented our Year 2000
program

> developed a three year [T strategic
plan

= finalise a working from home policy

= review our performance
management system

> upgrade information technology
systemns

= finadise Year 2000 program
= relocate office
= exarmine ihe impact of the G5T

= develop a privacy management plan
i accardance with the Prvacy and
Personal informaotion Adt

= develop a records managerment
plan

= finalise iInduction manual

NSW OMBUDSMAN ANNUAL REPORT IR-2 ¥.5 1)




improving public
administration

CONTHETS

Child protection ... 43
Pusbilic asuthorities ... 52
Local coundils ... 59
COmMBCHONS v sssiarnsenn B
Juveiimndle justiee ....c.oooiineenis 101
Freedom of information ... 108
Protected disclosures ... 129
Witniess profectson ........... 139
Special audit .. 141

This seclion incorporales our wiork
wrder Gonl Dne of our Corporale
Plan: To promele Fair, ovcodnlabie
and respontive poblic administralion
and proper conduct by persons and
bodies within our Jurisdiction

Qur fundemental oirm i o ensure that melodminiztration and misconduct in the
publitc sector are properly addressed and that bodies and people within our
Jurisdiction deal effectively ond efficlently with complaints obouwt thelr activities.

We scrutinise, and if necessary criticive, public officiols and outhorities as part of
our complaint hondling and inveitigation role. We provide guidance B0 public
authorities and officials based on our experiences of individual complaints and
investigations.

We attempt to resolve complaints in a prompt and falr maonner. This often puls
the ipitial responsibility on departments and authorities fo provide thelr own
sofutions.

Qur investigothae resodvoes are fecusied on mattess which ralse systemic fssees,
The aim of our imvestigations i to improve policies and proctices and o
promote responsiveness and accoundability from public outhorities,

Other particular responsibilities incliude hearing appeals aboul witness
protection, providing an avenwe of external review for the freedam of
information declifons of departments and authorities, providing odvice fo
potentiol ‘whistlebdowers” ond dealing with protected disclosures. We ofso audit
records relating o intércepted telephone comminicalions and controlled
operations.

KEY STRATEGIES
> prodmote standards of excellencs in F||,|I:||i|: admerslraten

= prvsure allegations of misconduct against persans within jurisdiction are
progedy addressed
L]
= identify and address deflciencies in: public administration

= promnote the use of aliernative dispate resolution and mediation as.a
mitans of résobving complaints

= afford prinr.l'g,r Bk € nmp‘!ninl'. wiinch dentiby structural and procedural
deliciencies whene iU appears there may have been senous abuse ol
poswier, of winch selale 1o msues of public mieras

= audit the customar service and complaint handling procedures of public
aurthorities
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COMPLAINTS
ABOUT

police

The recent completion of
COMNTENTS -
structural reforms to the Police

Service's complaints system has
increisd pressure for the Service
to improwve its complaints
procedures, However, our
monitoring indicates that the

¥l CTIETIL

2 Service still has a long winy to go,

Aomeries of legiskative imitiatives
|.u||:|:|4]|!-H.I Iy us, ancl '.l||||:u|rll.'|:l b

MISSONEr's Con 1 _1| mCEe ri:ll.' I"I::II il.'\l.' I il L"Rri 1 .'_ { :I TN i':."-ili:ln

(I and Police Service, culminated
in key amendments to the Palice
Service Aot in March, These have

CIRnoers urder stress
given the Service the tools it necds

Capsicum spray

tor develop fairer, faster and more

ity T i | SRR ST 1. il i
= effective complaint processes.

The legistative amendments
cmphasise the Police Service's
principal responsibility for dealing
propeely and effectively with
gricvances of members of the
public. The revised scheme also
strengthens our power to scrutinise
thie Service’s complaint processes,

500 Ll
- referved
- debermmared

250
SO0
4750
A5

4250

L]

Lkl

150 19957 [ 197899

Figure 1: Writlen plakiity sboul police réceieed and delermined
& Thew yoar compartvon
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W pushied for the chan pes PECangse
ol concerns about how sloawly the
Servioe was il!li['l-||.-'|'|!|l.'|'||||1.|.{ L
recommendations abaout complaint
handling made by the Hoval
Lommission inta the XNSW Police
service (Hoval Commission), These
include linking complaint processes
with broader reforms aimed ot
improving stalf management, |||.r|i|.-.'
practices, and pulblic satisfaction
with policing services.

The revised schemée ensures thene
are no stroctural impediments o
thie Fodice Service t.nhinz.;_
rl.".'|:|-|||1~.il1i|i1':.' for the effectiveness
of its -:'||:|||.[|!I:|.i|11'. har.n.llmg. Thie
changes seck (o make the Service
ITIEsTE rI."i.]:III:I“i"."I_' L Eh) |:_'1_|r|1'|1l.a1:|||i||11:.
concerns; proamote the need to
n1|::-:!'tr:p andd manage the
performance of officers the subject
of seriowus or recurrent allegations;
and broaden our capacity to assess
the fairness and integrity of the
Service's handling of complaints,
Auditing forms an important part of
our efforts to scrutinise police
systems for handling complaints,
Thiis year we audited 403 police
records of less serious matters,
which revealed a numkser of local
argi commmands were having some
problems in dealing effectively with
complaints,

Our work |s increasingly focused on
the performance of police
commanders and investigators. We
pay particular attention to thetr
adherence to safeguards in the
scheme, Including statutory
requirements to:

= carry oul investigations into
complaints In a timely and
effective manner;



POLICE

SMAPSHOT OF 1998-99

* Pressure by us for the Police Sereice to speed up reforma to its
management of complaints culminated in extensive begeslative
amendment. Revishons to streamline and improve the management and
owirdight of complaints about police came into effect in March.

* We received 4,402 written complaints about police i 1998-99, compared
with 5,034 the previous year. However, written complaints by police
officers rose from 768 In 1997-98, 1o B06 complaints in 1928.99,

® A fall in written complaints by members of the public, from 4,266
complaints in 1997-98 to 3,59 complaints in 1998-99, was
accompanied by an increase ininformal or oral complsints to us. The fall
in formal complaints can be partly attiributed to improvements in the
Folice Service’s informal handling of less seriows complaints,

® Less serious palice internal management matters do not need to be
notified to us, but remain subject to our audit. The 403 matters we
audited this vear show the Service is dealing with maost matters
appropriately, but should have advised us of many more than It did,
including some serous matters (see “Keeping complaint systems under
scrutiny” in this section),

* The audit included a review of 126 records held at 12 randomby-selected
kxcal area commands. OF these, 42 should have been asiesied ai
complaints and recorded on the central police complaints system,
btoreover, 35 of these 42 matters should have been relerred Lo ws for our
scruting.

* There weve 85 police officers criminally charged following investigations
into complaints in the past year (this number may increase a3 the Police
Service receives legal advice on other matters completed in 1998-99).

® Dfficers were counselled about their conduct or performance in relation to
1,126 complainis.

* Complaint outcomes increasingly include attempts to remedy the conduct
complained of, Training is one indicator. of this remedial approach. This
year 127 complaints resulted in fraining programs for ndhadual officers,
compared with 95 in 192798, A further 282 complaints resulted in
training for growps of officers at a local area, regional or Service-wide level,
rnofe than double Last year's total of 1.29.

Pariament gave us specific responsibility 1o review the implementation of
expanded police povwers under the Crimes Legisiation Amendment [Police
and Pubic Sofety) Aot and the Paffce Poseers (Vehicles) Act. We mnitiated direct
investigations in relation to each. Research activities neluded more than
100 houwrs of direct observation of police operations; analysis of statistical
data from police, the Family Court, the State Debt Recovery Office and
other agencies; intenviews and consultations with a large number of key
partits and focus groups; and swerveys of police and legal practitioness.
* Dwr focus on identifying systemic issues included reports 1o Parfiament on;
- the need for the Police Service 1o belter manage the risks posed by
officers whase complaints histary indicates issues of cancemy

= ensuning thal the Commissioner has access to all relevant information
when deciding whether to remove officers from the Service:

~ the management of and support for officers under stress; and
= pcdopting best practice in criminal investigations, especially in relation to
forensic evidence.

L

® keep complainants informed of
thee progress of inguiries, then
advise them of the outcome: and

* seck complalnants views on
whether they are satlsfied with
the way im which thelr concerns
have been addressed.

The indicators used in our
assessments include:

* overall complainant satisfaction
with the police response to their
COMCermns;

* the time taken to investigate and
resalve complaints;

# the rate of deficient
investigations; amd

= (he adequacy of actions taken to
manage officers and revise
|'r|.'r|:i|.'||.="i. OoF FHI:'H'.'\'I:'I.[I:II\II.!\.

Chne tool which should refine and
improve our assessments is an
integrated information system that
wie are presently developing in
conjunction with the Pollce Service
and the MC. When completed, the
Podice Complaints and Case
Mamagement (PCCM) system
should givie us and the MC faster
access to relevant complaing-related
dista held by the Service, and
gratly improve our capacity to
provide feedback on the Service's
performance in this area,

We continue to directly Investigate
complaints about police,
particularly where it is In the public
imterest for an independent agency
such as owrs 1o become involved.
Crur use of direct Investigation
povwers has increased since the
recent legislative changes took
effect in March., An issue we are
currently focusing on Is the gqualkty
of formal statements made by police
For briefs of evidence, Another foous
I3 policing powers, where we have
used our direct investigation powers
tor rewidnw the implementation of
thie Crimnes Legishation Amenidisent
{Pofice aond Paelellc Safety) Ac and the
Folice Powers (Velicles) Ack

We continue to carefully examine
thie way police officers Interact with
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members of the community, This
vear's report discusses oar project
on the policing of domestic
violence, whore suppor to victims
i of critical importance, Amother
issue Is police use of force,
particularly the effectiveness and
safety of the wse of capsicum spray
in apprehending offenders in
vielent situations. 'We also discuss
our work in seeking to improve the
way in which police interact with
Aboriginal communities.

The recent legislative changes (o
the complaints system complement
broader reforms, including Police
Service restructuring in mid-1997,
A practical effect of the restrictune
was to make bocal area commanders
responsible for a broader range of
management decisions, including
decisions on how o investigate and
resolve the bulk of complaints
about their staff,

A related development is that, for
the first time in years, the numbser
of complaints about police by
members of the public has fallen
markedly, There were 5,596 formal
written complaints from membisees
of the public last vear, down from
4,266 In 1997-98.

significantly, this year's fall has
been accompanted by an increase in
informal or oral complaints abouat
pedice to us. We received 3,561 oral
complaints, 243 more than in
1997-98. We have Increasingly
taken the view that complainants
should be encouraged to direct
grievances to thelr local
commanders and, where
appropriate, try to have their
concerns resolved without the need
for a formal written complaint, YWe
are also aware of commanders being
much more conscious of the meed
1o fesolve less serlous matters
informally and expeditioosly ae the
local level, to prevent them
escalatimg into formal written
conmpl aknts.

The drop in complaints by members
of the public led to a fall in the
averall numbser of compainis,
Although written complaints by
police officers rose sightly to 206
in the past year (up from 768 in
1997-98), the total number of
written complaints about police was
4402, compared with 5,034 the
previous year,

Despite an increasing emphiasis on
imformally resolving less serious
matters, it is important 0 rote that
serbous allegations continue (o be
referred for investigation, with our
involvement. A number of these
seriows matters lead to criminal
charges. There were BS police
officers charged following
investigations into complaints in
the past year {this number may
increase as the Police hervice
recelvies begal advice on it hver
matters completed in 199804,

We continue to oversight the Folice
Service investigation and resolution
of all complaints from members of
the public, both minor and serious,
to ensure that all complaints ane
dealt with properly and effectively.

HOLDING COMMANDERS
AND INVESTIGATORS TO
ACCOUNT

The recent legislative amendments
emphasise the Police Service's
responsibility for dealing properly
with compdaints about its officers.
Thl'_'e-' :..]:H,-b:_'i[iq.'rl.||_'g.- require
investigators to conduct the
inviestigation of complaints in a
liml.-'l_'!.' and elteCtive manner.
Commanders are entitled, and
expected, to adopt an appropriate
management response [ ISSLICS
concerning the performandce or
integrity of their officers.

Our oversight rele is increasingly
focused on the adequacy of police
investigations and the sufficiency of
management action, and ensuring
the accountability of police

HSWOMBUDSMAN 129899 ANMNUAL REFORT

POLICE

investigators and commanders for
any shortcomings in this regard.

Our oversight has revealed that
some commanders are doing a good
job. They are using tha imcreased
flexibility of the revised complaints
scheme o respond more quickly
and effectively to lssues as they
arise. However, our monitoring has
indicated the shortcomings of some
commanders and investigators,

§
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Fapure 1) Comglaiai by member of the pebbc
A, Thee b dn o DT

Complaints received

Written *, 402

Chrasl 3,561

Rinviirwd 116

Tolal 8,079

Complaints determined

(written)

Investigation completed 972

vestigation discomdinwesd 174

Preliminary investigation

completed 1.207

Azsessment anly 1,074

Conciliation 1.382

Total 4,509

Current investigations

{at 30 june)

Being concilisbed 54

Under investsgation &0
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A corruption camplaint

A local area commander in Sydney
received information that police
were receiving money from a pawn
shop in the area, 1t was clalmed
that the transactions had been
covertly video recorded by the
shop's owner, and that two security
guards at a local hotel had coples of
the videatapes. The commander
gave responsibility for “discreet
Inguiries” into the matter to his
crime manager, o detective sergeant.

The detective conducted some
inguiries and reported that e wis
‘umable to identify the source of the
information nor any involved
officer”, The quality of his repeort
wias certified by the command’s
duty officer and endorsed by the
local area commander.

We believed the detective’s
investigatlon was lawed for a
number of reasons, including a
failure to sufficiently clarify the
facts before approaching pawn shop
proprietors about the allegations.

We were also concerned that his
supervisors approved his report, We
launched a formal Investigation
into these matters, reguiring
explanations from all the officers
ivvolved and a review of their
conduct by the reglon commander,

In response, the region commander
Skl that, although all of the
afficers were experienced, “on this
occasion [they| seem to have
overlooked some significant
avenues that could have been
explored”. The deficient
investigation was refesred back to
the detective for further inguiries,

Our report emphasised that we
would closely examine further
investigations by the local arca
command, particularly those by the
detective involved, The value of our
investigation was also reflected in
the detective’s response to our
observations:

I dally accept responsihdlity for

the imvestigation, the criticism
lewelled at me and the fact that sy
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Investigations will be closely
meenltened,

Police and driegs

We are also directly investigating an
apparently deficient investigation
by a detective sergeant into the
possible involvement of a constable
with drugs. The matter arose from
thie discovery of the constable's
name and telephone pumber in the
drug dealing book of a person
arrested for the possesion and
supply of prohibdited drugs,

After conducting some inguirles
and briefly interviewing the
constable on the day of her
resignation from the Service, the
detective reported that “no evidence
was obtained to indicate any
tmpropriety or inappropriate
association’, The local arca
commander endorsed this report,

We identified numerows lines of
inguiry that had not been explored.
Cur investigation notice to the
cetective and his commander
required them o provide
information on these aspects of the
matter, Wi requested the region
commander and the commander of
Intermal Affairs to review the
performance of the officers, and
they are doing so.

Reviewing o commander’s complaint
handiing

A local area commander comducted
imddequate inguirles into a
complaint that police had failed to
respand to an urgent call for
assistance, resulting in misbeading
advice about the matter to the
Minister for Police (see "Responding
o emergency calls” in the Police
section of last vear's annual report),

Char investigation of this case
included a recommendation that
the Palice Service should comdsct
an audit of the commander’s
complaint handling since the time
of his appointment, and take this
awddit into acoount in pursuing
management strategies in relation
to the commander's performance.
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In response, the region commander
acvised vs that he had extended his
monitoring of the commander's
performance under an existing
performande agreement. The
agreement was 1o include a new
outtoane — the appropriate
management of complaints about
palice, Indicators had becn
developed to review the
commander’s performance in this
regard. We asked the region
commander 1o advise us of the
reslt ol WS review.

The region commander advised us
that over six months of monitoring
all the complaint files dealt with by
the local commander revealed:

clear evidence that his cavalier
appraach had been replaced with a
much o responsibde atiltude . . .
[thee commander] knows that he
can il afford 1o & anything but
wighlant with his responsibalities n
regand o compdalit handling.

Miscanduct by o local area
covmmdnder

Given the importance of the
leadership role of Police Service
commanders, misconduct on thelr
part should be promptly and
effectively dealt with by the Service.

The commander of police in a
country town admitted to his
unlicensed possession of a firearm
and falling to ensure its security,
Foltowing his plea of guilty to
criminal charges against him, a
magistrate found the charges
preved but recorded no conviction,

The commander also made an
anonymous telephone call to his
own police statlon, suggesting fhat
swme Abosiginal people in the town
were going to "set him up” over
dreg matters and “run him out of
towm . He only revealed to police
that he had made the call after
being told that the call could be
traced. While he claimed the
telephone call was intended as a
joke, it was nof treated that way by
other police involved. The Police
Service sought legal advice on
possible criminal charges and was

addvised that there was sufficient
evidence o support a public
mischiel” charge. That charge, and
another chacge of "threatening
tedephone call’, have now been
prefermed.

The commander was also found 10
have either neglected his duty or
attempted to conceal police
miisconduct in relation Lo the
submission of a fatse hurt on duty
claim by ane of his officers,

Wi had concerns about the
substamce and speed of the Police
Service's management pesponse o
the varkows Issues of concern, These
conmcerms were discussed with the
PIC, resulting in a decision Tfor the
PIC to monitor the matter. We have
been advised that, following a
further complaint about the
commanders conduct, he has been
removed from his command and
transferred to another police
station, The Commissioner of Police
has also issued the commander with
a = 1811 notice.

POLICE AND THE CRIMINAL
JUSTICE SYSTEM

A number of cases In the last year
highlighted the need for our
oversight of the role of the Police
Service in the criminal justice
system, and the need to clarify the
roldes of various agencles in that
sysbem,

We are particulardy concermed about
arcas that might give rise to "process
cormuption’,. This is particiilarly
important where the Police Service
has a primary role in the criminal
justice system, The Service is the
agency emtrusted with investigating
crime, and the responsibility that
comes with this role must be fully
appreciated.

The Roval Commission inta the
MEW Police Service (Royil
Commissionf moted that process
corruption flourished in an
envircnment of poor investigative
practices and supervision,
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inadequate training, and a
longstanding acceptance in some
quarters that the end justified the
means. The Boval Commission also
stated:

rl;‘ﬂ,il‘dll.‘"l'i af the motives that

sometimes underline 4 exencise,

process cormuption constitutes a

wrdas distortion of police powers.
There were a number of high profile
matters in which we took an
interest. These cases reflect the
public interest i the Service
adopting appropriate procedures
during the various stages of its
involvement in the criminal justice
system.

Preparation of police statements

Palice statements must be prepaned
im a way that cnsures they ane
accurate and fair. Charges ane laid
and considered on the basis of
statements and briefs prepared by
the police. Failure to mainkain
appropriate levels of integrity angd
professionalism can result in
unwarranted anguish, expense and
inconvenlence for the variows
partles. It can also result in the
conviction of the innooent amd the
acquittal of the guilty,

Deficiencles im the Investigation
andd prosecution of crime result in
unfairness and injustice. Pollce
deficiencies in relation to the
preparation af statements for court
have the capacity 1o undermine
confidence not only in the Service,
but also in the criminal justice
sysbem,

It is essential that judicial officers
can have confidence in the
integrity of the IFolice Service’s role
in the criminal justice system,
Matters that undermine that
confidenoe have baoad
ramifications when judicial officers
begin to gquestion the veracity of
reliability of police statements.

Fixing the brief

Followwing an arcest relating to
possession of a prohibited drug, one
of the arresting officers prepared a
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statement and submitbed it to the
other arresting officer for checking.
The statement was required to be
served as part of a brief, and was
unsigned, On the date the brief was
due, the second officer signed the
statement in the name of the first
officer. After serving it on the
defendant, the officer appeared to
have second thoughts about forging
his partner’s name, and asked the
defendant for the return of the
brief. He indicated that he wanted
b correct some spelling ereors, The
defendant had already given the
brief to his solicitor. The solicitor
comfacied the officer to question
why he was “interfering with his
cliem” and “upsetting him". The
officer said that he wanted o fix
some “minor mistakes” in the
statement,

The officer admitted his misconduct
1o his colleague and the prosecutor
only when the full brief had to be
submitted. This conduct was
considered by the Police Service to
b forgery. The Director of Public
Prosecutions (IVNPF) fownd that
‘there s sufficicnt evidence to
commence criminal proceedings,
but recommended against charging
the officer on discretionary
grounds. Instead, the DPP suggested
that the officer be dealt with by
managerial counselling. The Service
accepted this advice, but we were
oot persuaded that counselling
sulficiently addressed the officer’s
misconduct,

We noted that the Assistant Deputy

Commissioners had sdvised all

pratice:;
nat ealy is this behaviour very
serigus andd rajses serbous ethical
ipuextions, it 1s unlavwdul - . seriogs
conssquences will lollow if police
alopt these methaods . .
a8 an acceptable excuse for it .,
Pedice whas chasose 1o ignore that
advice can expect Lefious
consequences 0 lodlow,

. there is

We suggested a range of
management options more suitable
than counselling, However, the

FiH]

Police Service did not accept this
suggestion, We are preparing a
report Gn the matter.

Some statements, same mittakes

We received a complaint that two
officers had unlawfully detained a
member of the public. We were
provided with copies of statements
made by the officers in response to
i request from their supervising
officer.

The statements were identical in
every respect, except that the
officers names were exchanged. The
similarity extended to the same
mistakes. [F the statements were
taken at face value, cach officer had
separately and independently
harded the same bag to the
complainant as he left the police
vehicle in which he had been
detained,

We raised our concerns that neither
af the statements had been
preparcd on the basis of
independent recollection by the
officers, Thelr commander advised
us that he would speak to both
officers about the need to prepare
future reports hased on
independent recollection.

Short culs

While investigating a complaint by
a member of the public who alleged
an assault by police after being
detained on susplclon of
shoplifting, a police officer prepared
statements from two security guards
who had apparently witnessed the
incident.

We were provided with the
statemenits prepared by the officer,
aleng with a covering report from
the local area commander. W
noted that the stalements were
identical, save for the change of
names and an additbonal paragraph
included in one of the statements.
O the second page of the second
guand's statement, the name of the
first guard appeared at the top but
wis crossed out in ink, with the

niame of the second guard
handwritten underneath,

We commenced an investigation
Into the preparation of the
statements and their ratification by
the local commander, We required
the officer and the local
commander to attend a hearimg.
Prior to the proposed hearing, the
officer and commander made
written submissions.

The officer advised that he had
prepared the statements on a wond
processor, and had used the fiese
guard s statement as the basis fof
preparing the second guard®s
statement, He acknowledged tha
the procedure was incorrect, and
attribated the error to a lack of
concentration.

The commander accepted the
officer's explanation, but stated that
the practice of using shortcuts
needed 1o cease and that, to achleve
this, an information and education
package should be developed. He
abso advised that le had leame thai
he needed to be mone thorough in
his review,

We acknowledged the candoaur of
the officers, and have sought a
response from the Service on the
commander’s suggestion of
information and education on the
preparation of statements,

The interview

Three police officers provided
statements in the brief of evidence
against a man charged with custody
of an offensive implement. The
arresting offlcer, a senior constahle,
prepared his statement on the day
af the arrest, based on notes said to
have been taken at the scene of the
aerest, The senlor constable’s
staterment Included admissions
based on the notes supposedly
taken throughout his conversation
with the suspect. The statements of
the constable and probationary
constable, both of which were
preparcd some weeks after the
arrest, repeated the substance of the
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alleged conversation, and
confiemed that the senior constable
wis baking notes at the time of the
arrest,

Under cross-examination, the senior
comstable conceded that the notes
relating to his conversation with
the suspect were First recorded at
the police station after the arrest
rather than at the scene, The
charges were dismissed, with the
magistrate saying that the senior
corstable’s version of events could
not be relied upon because of the
misrepresentation concerning when
the notes were taken, and that the
gomstable and probationary
constable essentially restated the
seqiior comstable’s original accownt.

As part of our investigation, we
referred to the need for
improvernents to brief handling by
police. We were particularly
interested in the praciice of police
assisting one another when
preparing statements without any
acknowledgment of this assistance
in their statemenits.

in response 1o our concerns, the
Service advised us of a project it was
undertaking to improve the quality
of eriminal briefs, We made it clear
that the issues raised by this matter
relating to statement preparation
and testifving at court should be
conskdered as part of that project.
We also sought advice on how the
Service proposed to improve bricf
preparation generally, including
miandatory reviews of all
prosecutions involving
inappropriate conduct by police.

Seeking independent advice

There is much truth in the adage
that “justice must not only be done,
it miust be seen to be done’. Even If
decisions made by police in the
course of a criminal investigation
milght be correct in substance,
police may sometimes need to seck
independent advice.

Wi have considered several matters
that indicare the merit of the Police

Service thinking more broadly
aboast the appearance of some of its
decisions, particularly in relation to
the need to seek advice from the
DPE

A number of cases during the vear
highlighted the need for an
understanding of the drcumstances
where it is advisable for the Police
Service to seek, and heed, the
advice of the DIFIY

Advice on an officer’s murder
Following the murder of an off-duty
constabrle at Fairfield in 1997,
police charged a number of peophe
with various offences relating to his
assault and mueder. Charges against
two of those people were
withdrawn in September 1997, with
micdia reports indicating that the
Crown Prosecutor was critical of the
Police Services handling of the
investigation which led to the
charges being laid. An ingernal
police complaint was made in
relation to the matter, in addition
to @ complaint from the solicitor of
o of thase charged.

Following a claim for ex gratia
compensation by one of the
complainants, the DPP advised the
Attorney General that there was
insufficlent evidence (0 warrant
charging the complainant with
murder, or any related offence. His
decision to discontinue proceedings
was reached “after a massive police
brief was thoroughly reviewed with
the care warranbed by the
sensitivity and significance of the

=

case .

In the light of the criticisms
feflected in the complaints, we
asked the Service to review' the
original police Investigation. Alter
examining this review, we
considered It failed to adequately
sdddress the lssues arising from the
complaint, and asked that a further
review be conducted, We
emphasised that this review needed
tor focus on what lessons could be
drawn from the management of the
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original investigation and the
original review.

In agreeing to identify the
shortcomings arising from this
matter, the Service acknowledged
that there was value in addressing a
number of issues, including:

= the risk of a high emotional
response by police in such
situations;

® the need o develop, from the
oantset, a close working
relationship between
investigating polloe and the
adviscate from the DPP and/or the
Coroners CMikce with Garriage of
any assoclated prosecutions;

* 4 regquirement for differences of
opinicn between investigating
police and the prosecutor to be
alred and resolved through
structured mediation and
facilitated discussion; and

= conslderation of the appoiniment
of an adviser or mentor (o act as a
sounding board throughout the
investigation process, to increase
the patential for quality and
professionalism,

Ve noted the nesd for
dispassionate advice in such
matters, We acknowledged the
difficulty of the ciroumstances faced
by the officers investigating the
murder of their colleague, However,
wir also emphasised that it is
because police and public emations
run high in cases of this type that
the DPIMs rode as an independent
and experienced practiticner is 8o
important.

The DPP advised us:

whilst there is no general ofdigation
upon police = By law or by practice
— o seek the advice of my Office
before charging, it 1s a step
frequently taken especially in cases
o unusual complexily or
sensitivity. An investigation by
podice af s mueder of a police
afficer is Gube circumstance when it
mght e thaught 1o be apprapriate
to take i1
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The DPP went on to suggest “there
would be merit in the Police Service
agreeing to guidelines or a protocol
for the seeking of advice before
charging, even if the document did
nothing more than o identify
broad categories of cases in which
thit should occur’.

The Service has since advised us
that the Police=DPP Prosecution
Standing Liaison Committee is
currently developing an enhanced
advice protocol, particularly
relating to consultation and
advising on the sufficiency of
evidence in investigations and
prosecutions, 1t is intended that
this advice will be made available to
DPFP prosecutors and police in the
near future,

Disregarding advice
When a police investigation into a
complaint that an officer had
assaulted a member of the public
found the allegation to be not
sustaimed, it was nevertheless
decided o refer the matter o the
PP for further advice. This
decision was apparently made
because the officer had been dealt
with in refation to similar matters
in the past, The brief of evidence
wirs made available to the DM
along with the investigating
officer’s rexsons for believing that
prosecution of the officer woald be
unsuccessful,

The DPF advised the Service that,
after careful consideration of the
brief, there was sufficlent evidence
to commeence criminal procecdings
an a charge of assault. However, the
local area commander subsequently
advited us that he was of the view
that the PP had failed to take
adequate notice of the submission
made by the investigating officer,
and that a criminal charge would
not e pursued.

The commander bad previously
advised us that be would rely on
the DP™s advice to determine the
appropeiate course af action. We
were concerned that, when the

2

advice indicated that there was
sufficient evidence fo commence
procecdings, the advice was
ignored, We suggested that only in
excepional circumsiances would it
b reasonable for the Service 1o
reject the advice of the DPP on
whether charges should be brought
against a police afficer.

We recommended that Service-wide
pelicies and practices should be
developed one

® the circumstances in which the
Service should seek advice from
the DPF regarding possible
criminal charges against a police
afficer; and

= the circumstances in which i is
appropriate for the Service nod 1o
charge an officer where the DPP
has advised that there is sufficient
evidence for a charge, as well as
the appropriate level at which
such decisions should be made,

W also sugpested case studies
should be used to enable a practical
understanding of the sorts of ssues
that should be taken into account
by police in deciding whether to
sivk the advice of the DPP We
await the Service’s advice on these
recommendations.

MISTAKES IN A CRIMIMNAL
INVESTIGATION

We recently made a special reporst 1o
Farliament about errors in 4
criminal investigation by police,
resulting in the detentlon of a
yourng man in custody for an
inordinate period. Cur report
highlighted the need for prompt
compensation to the young man, It
also highlighted deficiencies in
police investigative practice, and
the need for police to be well
equipped in the use of DMNA testing
as am imvestigative toaol,

O peprort stemmed from a
complaint by the young man's
family while he was still in custody.,
Thie man had been refused bail after
being charged by police with the

kidnapping and sexual assault of a
YOMME WO,

The family claimed their son was
innocent, They questioned the
reliability of photo identification by
the victim upon which police had
relied to prefer charges. They were
concerned about the adequacy of
police inquiries into a nominated
alternative suspect, The family also
complained of police delay in
arranging for DA testing of thelr
son's blood sample, which they said
should prove his innocence.

Aver unsucoessful attempts o
conciliate the complaint, the Police
Service advised us that the criminal
investigation had been conducted
“in a professional manner”,
tevertheless, the Service
acknowledged a Zo-day delay in
tranaporting the voung man's blood
sample for DNA testing.

Concerned by the number of
unresclved issues, we conducted our
oW investigation into the matter.
This included a hearing at which
we obtained evidence from the
detective In charge of the criminal
investigation,

We found that police had sufficient
grouncls tor initally charging the
young man, However, we had
significant concerns about their
further investigation of the crime.
We identified various matters and
lines of inquiry that police should
have considered in investigating
the involvement of the alternative
SUspeCt,

Ciur investigation also establisived
that there had been a 51-day delay
by police in factlitating DINA
testing, The initial 26-day delay in
prowiding the voung man’s blood 1o
the laboratory was compounded by
a further 25-day delay In providing
a blood sample from the victin.
Both samples were essential for
[MA testing. Significantly, DMNA
tsting established the voung man's
innocence. It was also crucial in
proving the gullt of the aliernative
suspict, who was convicted and
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sentenced tooa term of
impriscmment.

Our Investigation bed the Police
Service to review its |m1|,_¢'|.|'|||:e'i. amnd
police training in the area of DMNA
testing. Samples necded for swch
testing are now proviced to the
laboratory within thees davs. The
Service also recognised the need to
develop a taining program to
enhance podice understanding of
DNA pesting, particularly in view of
recent initiatives in the area of
forensic evidence,

We recommended the Police Service
should provide an apology to the
voung man and his family for the
defickencles in the ¢riminal
investigation and the Service's
initial fallure to recognise those
deficiencies. The Service agresd 1o
provide an apology.

Wi also recommended the prompt
pavment of compensation.
emphasising the unnecessary length
of the young man's 83 days in
cistody, and the grave impact of

the matter on both him and his
family. Our special report stresied
that unreasonable delay In the
payment of compensation would
compound the injustice.

SERIOUS POLICE
MISCONDUCT

We continue to oversee the Police
Service Investigation of complaints
about criminal and other seriouws
misconduct by police. Wi check
that the investigation has been
rigorous and that adequate sction
has been taken, including the

‘Wy family and | wish M EXpress

institution of criminal procesdings
andior the 'i:|||'|!|.~|'|:|!'|'|1.'11i-::|r1 ol an
appropridte management response
to issues of concern.

Commissioner’s confidence
power

One of the important results of the
Roval Commission’s work was the
creation of the commissioner's
confidence power. Section 1810 of
thie Padice Service Act conferred on
the Commissiones of Police a broad
power to remaove a police officer
from the Service on the hasis that
the Commissioner did notl have

POLICE

confidence in the police officer’s
sultability to continue as a police
officer. This was @ significent
innowvation, designed 1o allow the
removal of an officer whiere there
were serious conoerns aboat the
integrity or perfonmance of the
officer.

However, somie difficult issases arose
in the practical application of the

5 181D power. There was a need (or
the Polloe Service to define the
types of misconduct sufficient to
justify an officer’s remaoval froam the
Service. There were also queitions

Nominations

Resigmations prior to any aolion

action under 1810,

Commissioner of Police.

Section 181D notices

Commissioner's order

Seventeen (17) officers resigned.

or issue a Pk,

Qther matfers

the review.

manigement action.

COMMISSIOMER'S CONFIDENCE STATISTICS

Statistics on the commissioner's confidence process from its
introduction in December 1996 to February 1999

Four hundred and sixty five (465) police officers had been nominated
for consideration under the s 1810 process,

Sixy nine (69) officers resigned while being considered for possible

Performance Warning Nobices (PWINi), not invalving a 5. 181D notice
Seventy one (71) officers were issued with PWNs without proceeding
to the point of a <. 181D notice being issued. OFf the 71 FWNs, 21
were issued by the Commander of Internal Affairs and S0 by the

Minety (M) officers were Issued with s.181D notices anticipating thelr
possitle removal from the Service.

Dutcomes following the issue of o £ 181D natice were as follows
Twenty one (21) officers were removed from the Service on the

Forty (400 officers were served with PWs,
I 12 cases, the Commisstomer decided not to make a removal order

Sixty three (63) officers were still under consideration at the time of

Twenty four (24) officers had been medically discharged.
Ome hundred and forty elght (148) matters had been finalised by
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as o the level of evidence required
o justily a 5. 181D order, and Issues
about appropriate procedure. The
adequacy of the Service’s approach
to these matters had the potential
o become the subject of scrutiny by
the Indusirial Relations
Commission if an officer sought
review of the Commissioner's order.

The Service's resolution of the
protlems involved has been
conitinually evolving., We recently
Investigated difficultics with aspects
of the 51810 process, including the
extent 1o which officers’ complain
profiles were consldered in the
process. Our investigation, which
became the subject of a special
repat 10 Parlinment In August, is
discussed in further detail below,

Reviewahle actions

A critical issue has been how the
Police Service should respond to the
situation of an officer the subject of
serious concern, where their
remaoval from the Service was not
considersd appropriate. The Roval
Commission recommended the
intreduction of managerial
samctions for some matters of this
kind, suct as the reduction of a
pedlice officers rank, grade or salary,
or deferral of salary Increment, The
Roval Commission also
contemplated that the imposition
of these sanctions would be capable
o FEview,

Although the Commissioner's
confidence power was introducsd
quite promptly, it was sl until
March that legislation came into
cperation providing for reviewable
actioms, This delay was the resule of
profonged negotlations about the
proper scope and exercise of 3
reviewable action power,

The Police Service Ach now permits
the Commibssioner to onder a
rechuction of a police officer’s rank,
grade or salary, or deferral of salary
incremaent, where the officer
engages n misconduct or their
performance i unsatisfactory after

participation in a formal remedial
performance program,
Requirements of procedural fairness
must b observed before an order
can be made. An order 14 also
reviewable by the Indusirial
Relations Commission. The officer
has the burden of establishing that
the order is "beyond power of i3
harsh, unreasonable or unjust”, In
deciding whether to uphold, vary or
revoke the order, the Commission
meust have regard to the interests of
the applicant and the public
interest,

We will be monitoring the extent to
which the Police Service uses, or
refrains from using, the option of
reviewahle orders in cases of
misconduct or unsatisfactory
performance. 1t remains to be seen
what forms of police misconduct
will attract a reviewable sanction.

Performance warning notices

An Impaortant consequence of the
belated introduction of reviewable
actions was the development of the
Performance Warning Notice
(MWL At various stages of the

5. 181D process, the Commander of
Internal Affaies or the
Commissioner can iswe a PWN o
the officer the subject of
consideration. As its pame suggests,
the notice warns the officer of the
possibility of their removal from the
Service In the event of further
misconduct. The notice also appears
to create a sound basis for the futere
application of 5.1811 if significant
concerns about the officer’s conduct
arise again.

Apart from serving the officer with
the motice, the officer’s commander
Is entitled, and expected, to
formulate and implement other
suitable management action.
Difficulties with this feature of the
system have also been the subject of
investigation by us (se¢ “Adeguate
management action” in this
secthon).

Our investigation: The case of
afficer X

Our investigation of the s. 181D
process was launched when we
bBecame concerned about delay by
the Police Service in finalising its
fnvestigation of & woman's
complaints about an officer’s
harassment of her.

This officer already had an
extensive complaints history,
incleding police findings of:

* inappropriate involvement in
pedice matters concerning family
and friends;

* improper use of his official
position for private purposes;

® associating with criminals or
people of questionable character;

* 4 failure to appreciate the
responsibilitles of officers to
report misconduct;

* improper access bo, and release of,
confidential information;

* dishonesty; and

* inappropriate conduct towards
WERITIET,

Eventually, we were advised that
the Commissioner, after considering
the officer’s possible femoval from
the Service under s 18110, had
decided to issue a PWHN. This notice
reberred to the following
miscomduct by the officer;

* a criminal offence of stalking the
complaimant,

* unlawfully entering her house
and removing an answering
machine tape,

* making an unauthorised journey
in a pidice wehicle to her home,
and

= improperly accesing computes
information about her.

Wi expanded the scope of our

investigation to examine the basis

for the Commisstoner’s decision to
issue a FWH,

We found that the officer’s full
complaint profile had not been
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preavided to the Commissioner.
Existing gubdelines permitted the
omisston of matters "which are
historical in mature of which have
been previously dealt with by the
Service’, unless they were “of a
similar mature linked to the
contemporary behaviour of the
officer”.

We believed the current guidelines
wene todd narrow, and recammended
that they e revised to ensure that
all relevant information regarding
an officer’s fitiess to continue a5 a
member af the Service should be
Pt Before the Commissioner, We
moted that the Industrial Relations
Commission had not yet produced
a chefinitive ruling on the s.1810
process, but believed that it would
have no objection o the
Commissioner considering
historical information.

On the day of our special neport o
Parliament abxout the matter, the
Commmissioner said that he would
eniure that relevant complaint
histories would mow be included
with the material to be considensd
by him in 5, FE1D matters,

We shared the Commissioner's
concerns that the s 1810 process
may have broome unnecessarily
‘complex and legalistic [and] not
reflective of the intentlons of the
Roval Commission”, and suggested
that a meeting of key players to
discuss streamlining the process
wiould be useful. The Commissicner
hias accepted the need for such a
mecting.

Inv this particular case, we
recommended that the
Commissioner review his decision
ok o remnove the officer imvolved.
In response, the Commissioner
advised us that he had obiained
begal adwice that it would be
unreasonable for him (o revisit his
original decislon on the bhasis of
material which should have been
known to him at the time,

We were concerned that the
Service's remedial programs o the
officer appeared o be directed to
getting the officer back on an
operational footing, rather than
remmiclying his patterns of
mishehaviour. We therefore
recommended additional action
“aimed at minimising any risks this
afficer may pose both o the Police
Service and the public’. The
Commissioner agreed Lo implement
our recommendation, by requiring
a comprehensive management
program for this purpose.

Since we made our special report 1o
Pacliament in August, we have
discovered that the region
commander was yware that the
officer engaged in secondary
emploviment in June while he was
om sick pepaart, This was in Breach of
the conditions attached to the
Pedice Service’s approval for the
secondary employment.

In view of the fact that the officer’s
misconduct occurmsd following the
e of a Performance YWaming
Nodice, the matter has been refermsd
for the Commissioner™s
consideration under s. 1811 Wi
await with interest advice as to the
outcome, particulardy in light of the
Commissioner’s comment in
response to our special report that
thie officer would be removed from
thie Service “if he breathes out of
tune’,

[t ks a matter of seflous concern that
the Police Service did not prompily
notify ws of this new complaint
about the officer’s conduct nor
advise us of the complaint for the
purpeses of our special report to
Parlament. We are seeking an
explanation from the Service in
relation to these fallures.

Adequate management action

Commanders are expected to take
appropriate management action in
response fo bssees of unreasonable
or improper conduct by their
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officers, Whene there are seriows
concerns absout an officer's canduct
of integrity, the development of an
adequate mansgement reponse is
of particular importance,

COnee an officer who has reached
the point of receiving a 'WH, a
difficult issue also arises as to how
to ensure thedr future performanoe
is satisfactory, There is no point in
leaving such officers disgruntled
arud ineffective, Tt is therefone
critical to ascertain the progress of
officers Following service on them
of a W,

Case

A woman complained that her
former partner, a police officer, hisl
breached an apprebended violence
order and Broken into ber home,
However, the woman was reluctant
tis have the 1.:|:r|‘|||l'|a||‘||: |l1,:n||.-|_'|;|ll
claiming Pears of reprizal by the
officer. Mevertheless, her complaint
that the officer had accessed
Computer information alsout har
was investigated, resulting in the
charging and conviction of the
officer for illegal acoesses. The
officer was given a PWN, which, as
vsual, contemplated the
implementation of sdditional
managernent sction by the officer’s
commander, Flowever, the
commander advised us: No
managerial action or remedial
programs were implemented by me,
nor will they be ., 7

Case

An officer wias charged with
indecent assaults on his de facto
partner’s teenage son, Although the
charges were dismissed, the
magistrate expressed concerns about
aspects of the officer’s Belaviour
with the bow, The officer was
subsequently given a PWN, His
commander, the same person as in
the abowve case, said that he had not
taken any management aciion,

Ii1 o Wl Was Ubiere any correlation
Bitween |the offices™s] office as a
constable and the alleged abersan
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behaviour , . . For my part, there i
nathing | can seize upon 10 address
managerially o1 by way of remedial

pragram.
The commander also said that he
found the standard general advice
about the need for management
action "unbhelpful” and that he had
not had the benefit of the s, 181D
file or a transcript of the court
proceedings.

W were concermed about the
commanders response to both
cases. Our provisional report
recomméended that a senjor officer
review the commander’s handling
of the cases, and that further
consideration be given to
imanagement strategies for the
afficers of conoermn.

The Police Service's response
revicaled that the commander had,
in fact, taken more extensive
mianagement action than be had
previously Indicated. The
commander had counselled boath
officers and was monitoring their
performance. The officer convicted
of illegal acoesses was subject (o
awdits of his current accesses. The
officer involved in the indecent
assault case was not permitted to
administer cautions o yowng
offenders, and any contact with
young people in the course of his
duties was being closely monitored,

The commander has been advived
of the desirability of initially
providing more informative amd
comprehensive advice on such
matters Lo us.

Supporting commanders

At a broader level, we
recommendead that the Palice
Service should review the adequacy
of its procedures following the issue
of PWhs, particularly in relation to
thie level of suppodt and advice
provided to commanders about
further managerial action open to
them.

In response, the Pollce Service
advised us of some recent
initlatives:

#* changing the name Performance
Warning Motice to
Commissioner's Warning Motice
ter fully reflect the nature of the
notice;

* including a more comprehensive
statement of reasons in the
notkce; and

* not only the officer’s local
commander, but alio thelr region
commander, would be invelved
im discussions with the officer
when the fotice was served,

More Importantly, the Palice
Service advised us that it would
consider the following measures in
its current project for enhancement
of the 5. 1810 process:

* communicating to comvmanders
the availability of material
assisting in the understanding of
specific cases;

= formulating examples of best
practice management actiomn;

* grihancing support and advice 1o
commanders — for example,
through conducting risk
BESESSIMCTILS;

® larifving approaches o
managing officers where criminal
proceedings left fundamental
Issues unresolved or resulted in
no adverse comment;

® referring some matters for the use
of reviewable actions; and

= improved communication
between [ntermal Affairs and field
commanders,

Wi support these developments. We
Itk foxrswserd tox the final outoome
of the Police Service's work in this
area, and will be interested In its
impact on the management of
afficers involved in complaines of
serions misconduct,

Case studies

The following cases indicate the
sorts of criminal conduct, other
sieriones misconduct and significant
incompetence encountered by the
Police Service and monitored by us.
They also illustrate the Police
SeTVICES management esponse to
the issues involved, Including the
wse of the commissioner's
confidence process and FWHNs. In
addition, the case studies
demonstrste that there is an
ongoding need to be vigilant in the
fight against criminal and serious
misconduct in the Police Service. [t
i% an unfortunate reality that the
Service will never be entirely free of
corruption. The goal to be realised
is a cormuption-resistant Service.

Arsaulls

A constable pleaded gublty to the
assault of a security guard at a club.
The magistrate found the charge
“proved” but recorded no
conviction. However, the officer is
being consldered for actbom under
the 5. 181D process,

A senior constable was charged with
an assault on his de facto wife, The
charge was withdrawn in light of
the wifes reluctance 1o give
evidence at court. The officer was
issued with a PWN, Additional
management action included an
assessment of the officer by the
Healthy Lifestyles Branch;
mentoing by a senios offices;
regular reports by the mentos on
the officer’s behaviour; and a
prohitbition on the officer taking his
fircarms home when off duty.

indecent assaulis

A senlor constable was charged with
two counts of indecent assault on a
person working at the police
station. The charges were dismissed
by a magistrate on the basis that
they had not been proved "bevond
reasonable doubt”. However, on the
cvidence that was available, the
Commissioner decided 1o remove
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the officer From the Police Servioe
urder 2. 1811,

A senior constable was charged with
indecent assaults on his
stepdaughter, however the charges
were withdrawn when she was
unwllling to glve evidence at court.
Wi suggested that the Police Service
should conduct a risk assessment of
this officer and consider whether he
is fit to b a serving member”,
Action under s 181D was ot taken,
but the officer’s supervisors wen:
informied that his condwect should
b mionitored,

Improper compuier Occesses

A constable who had improperly
acpessed compuber information was
Bswed with a PWHN. Apart from
serving the notice on the constable,
his supervisor only proposed 1o
admenish him. This asessment did
not take into sccount three further
complaint matters involving the
constable, After we raised our
concerns, the commander agreed to
our recommendation that the
constabile be placed under Close.
supervision and that random audits
should be conducted on his we of
the coaripaster,

A misceflany of miscomndisct

Acsenior constable was charged with
a number of offences in relation o
unllawiul sexual activity, improper
computer access, and drug and
fircarms matters. The Commissioner
remsoved fim from the Service
under 5 1811,

Fulse evidence

Two senior constables were charged
with, and committed for trial on,
charges of giving False statements’
i wnsuccessful crirninal
procesdings against a person for
resisting arrest’, The DPP
ultimately withdrew the charges,
and the officers involved were
o] with W s

The Police Service found that a
constable had attempted to
persuade other police officers o

alter evidence in relation o a
collision bBetween two police
viehicles, The constable is being
consicered for action onder 5, 1310,

Drink driving offence

A senior constable was convicted of
a mid range Prescribed
Concentration of Alcahol (PCA)
driving offence, as a result of which
he was fimed and disgualified from
driving for four months. The Police
SEIVICe's Management response was
a decision that the officer would
mod act as a shife supervisor or
perform higher duties for four
mmonths. The officer was also to
liaisze with a Police Service welfare
officer, and accept the allocation of
a peer support officer to assist in his
refrabilitation,

Misconduct and untruthfulness

A Palice Service investigation found
that a detective senior constable
had improperly disclosed
confidential information about &
migrder investigation and had been
untruthful during the Services
investigation of the matter. The
officer is being considered under

5. 1810 in relation 1o his integrity.

An Internal Affairs detective was
fowerid By Intermal Alfairs to have
e False entries in relation to the
use of a police motor vehicle and to
have been untruthful when
investigated over the matter, His
appointment a3 a sergeant wias
terminated, and he was transferred
from Internal Affairs to restricted
duties in a local area commandd. The
detective resigned from the Service.

Unsatisfoctory performance

A local area commander
recommencded the considieration of
a corstable for removal from the
service on the basis of a continued
lack of competence and
performance, The constable had
been subject 10 numeroas
performance enhancement
programs, none of which were
succesaful in improving his
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performance. In making his
recomméendation for removal, the
commander considered the
constable;

a considerable ongadng risk fo the
Palice Service in terms of his
incompetence, neglect of dities

and the danger he poses o junior
offficers forced to work with him . .

. his lack of performance may bead
o dangerous situations for hoth
palice ancl the community.

The constable™s continued service s
under conskderation.

Category 1 complaints
Espectally serbous complalnts about
pelice must ke notifled o both the
Ombudsman and the PIC. Known
as Category 1 complaints, these are
complaints alleging the following
kinds of police misconduct:

¢ perverting the course of justice;
® wasaulls cawsing serious injury;

& property offences where the value
excevcls 55,000;

* offemces involving a maximum
sentence of five years or more;

= soliciting or accepting a benefit
for failing 1o carry out police
duties;

» seeking to improperly interfere in
i police investigation;

# improperly failing to investigate

an alleged offence by a police
offlcer; and

* drug offences involving indictable
quantities of drugs.

Although the PIC investigates a
small number of these complaints
itself, most are investigated by the
Police Service, While the PIC
actively monitoss somme of thess
police investigations, we oversight
the bulk of them, We have
established a specialist team with
specific responsibility for
oversighting the Police Service
investigation of Category 1
complainis, There is ongoing
linison between the Ombuadsman
and the MIC o avoid any
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FLELToE SR Ty |.I'|||rli|, ation of our

functions in this area,

It is obviously impormant that the
Police Service Investigation of
Category | comiplaints be
particutarly thorough, However, a
PIC awadit of such investigations
revieitledd o range of problems, which
are consistent with concerns
expressedd by us in the past, The
problems identified by the MC
imcluche:

#* some complex Investigations
showed ltthe or no planning;

= Lame investigation ||I:|m. W el
followed or their objectives were
nal achieved;

* appropriate inguiries were not
alwiys mide;

* conclusions were not always
suppoerted by the evidence
obtalned: and

= soanee imvestigators had a conflict

il Arberest,

T adckriss these problems, Internal
Alfairs has n'l.n._'rlll:.' caribarked on a
project o monitor and evaluate the
cuality of l'.Z.lIL':.;u-r_',.' 1 investigations
diidd By -|.1|.-l.'v|'|.-||!l strategies to

'||:|'|]:lr|.:-u.' investigative standards

Both the PIC and the Gmbudsman
have been involved in the
development of this project, which
is being piloted in the Georges
River Reglon.

W trust that the Intermal Abfairs
project, together with our
continuing cveesight robe and that
of the PIC, will ensure the
improved quality of police
Investkgations into allegagions of
serious police misconduce.

POLICING DOMESTIC
VIOLENCE

On average, forty women die cach
yvear from domestic violence in
MEW. Last year alone, police
respaonded to 77000 reported
diomaestic vielence incidents.

e Police Service has undertaken
significamt initiatives o deal with
the proflem. This year, more
;.}:apl'lil.' television ads were sereened
I eincourage the reparding of the
crime. Extra photographic
cqulpment to better record victims
Injuries was af=o imtroduced. The
Service’s efforts in dealing with this
complex social problem are
commendable,

Maranne Christmanm,
Manager, Police Team,
with Leena Pradhan,
Investigation Oificer.

We received around &0
submissions Irom a
wide range of
individuals amd
agencies in responie fo
our discussion paper,
Policing damesdic
wialence in MIW.

However, complaints, inguities and
subsmissions o us continue o raiks
consistent themes and concerns
about how palice resprand 1o
domestic viclence, The case studies
below highlight some of those
LT

Escalating violenoe wnchecked

A distraught mother complained to
us abowt her focal police not
responding 10 a serious and
escalating pattern of violence by
her daughter's ex-partner over a
three-week period. He had made
numenous harssing phone calls (o
her daughter, thrown rocks ab her
hoise, cut the biake lines on Ber car
and it a fire under her howse. He
had aken mo notice of the
apprefended violence order (AVCY)
against him.

In desperation, the complainant
calbid officers at another station
who immadiately. armested and
charged the man and imposed strict
bail conditions. She was still
worried about her daughber's and
grandchildren's safety in light of his
worlatile bhehaviour,

We contacted an inmspector at the
local station to discuss her
daughter's immediate safety and
protection. The inspector began
negotiations with the Housing
Commission to secure a “safe
house”, expedited polloe
investigations and met with the
complainant to resolve her
COTICCTTLS,

In the meantime, the man was
found underneath the daughter's
car tampering with it Omn this
occasion e was prompily areesied,
charged and denied bail. A further
clght charges were lald when he
later appeared at court.

Ihe inspector's inquirles revealed
sefious weaknesses in the police
investigation of the incldents and
respanse generally, He arranged for
the chiefl of detectives to review the
Entire case and for advice and
guidance 1o be given to several
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officers. Refresher training for the
command on handling domestic

violence incidents and a review of
rostering practices also took place,

Cases of this kind highlight the
need for a swilt and appropriate
pedice response to protect and
support victins and prevent
violence from escalating. A failure
1o act can have tragic consequences,
Fortunately, in this case, a prompt
and efficlent police fespaornss
occurred once the problem was
drawen o thelr attention,

Police Failing to act on assaults

A woman complalned to us that
palice had falled to act when her
cstranged husband had assaulted
her, breaking her nose, and
threatened her with a pump action
shotgun. He had also assaulted her
S0,

She claimed police were niot
interested in taking down the facts
amd that:

« o [the constabie] approacihed me
asking me 1o sign his note book, |
was nob suee “what for’ . 1 was
nat offered any clodoe. | was oo
disteaught 1o think clearly aml did
not understand this 1o be an
autharisation that he takes no
action,

The complainant and her son
sulsegquently made statements
about the assaults, as she wanted
her husband charged. At the time of
making her complaint, police had
nok advised her whether they

wiolald charge him.

Podice inquired into her complaint.
The involved officer claimed that
the complainant had not advised
him of key facts when he attendsd,
such as her son having been strock
by her husband and a firearm
having been produced during ihe
altercation. However, he noted that
the complainant had blood wnder
her nose and there was some
discussion about whether her nose
wits broken. While she was in 1two

mincs about whether she wanted
hir fiusband charged, he denied
coercing her to sign his notebook.

In response to her complaing, the
Police Service coumselled the officer
for failing to notify the Department
of Commmunity Services of a chill
invalved In a domestic violenoe
incident and made further inguiries
to locate the shotgun.

We were concerned that the Service
had faited o dentify key issues amd
conduct more thorough inguines,
Police guidelines urge police to
armest an offender when satisfied
that an offence has oocurred and
lay appropriate charges. Police ane
also required by law 1o ake ool
AVOs when they suspect a domestic
violence offence has been
committed. Victim support is also
required. None of these isswes had
been adequately examined.

We sent the complaint back for
further Investigation,

As a result of owur intervention, the
Service conceded police guidelines
had not been complied with and
took the following action:

* counselled the involved officer
for failing to act on the assault on
the complaimant (it was accepted
he was unaware of the assault on
her som;

® rostered the officer to perform
duty with the domesiic violence
lakson officer (IWLCH on AV list
days for two months to assist with
victim support; and

= referred the case for internal legal
advice on whether charges should
now be laid against the
complainant’s husband for the
assaults on her and her son (the
advice was that, for various
roasons, o charge was not
appropriale).

Wihile the oufcomes were mostly
positive, it is disappainting that the
real issues of concern were not
immediately identificd and
addressed by the Service,
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Our domestic violence project

Last year's annual report outlined
the initial stages of this project, A
discussion paper, Policling dowmesiic
viodguece dn SRV, was circulated in

May 1998, We received around 6l
submissions from a wide range of

imdividuals and agenches.

Since that time, we have analysed
complaints, subimissions and recent
studies im the arca. We survieved
bacal area commands on thae
domestic vielence training they hacl
conducted. We Haksed with
community groups, government
agencies and, of course, the Police
Service on a varkety of sswes. We
then finalised our report and soughi
the Servioe™s response.

The report’s focus is on assisting the
Police Service to improve its service
delivery in this vital area, Fos
cxample, we recomimend the
Service systematically collect and
analyse domestic violence data from
its system (o allow local, regional
and state wide comparisans to b
made. This would enable the
Service to farget IS SCarce resowrces
in a more informed way, consistent
with “smart policing” initiatives in
other areas.

We also recommend that the
Service include its response 1o
domestic violence as a performance
imdicator in its corporate plan, and
improve sccountability mechanisms
for local area commanders, This
wiotld include commanders having
1o report to the Commissioner on
their command’s response to
domestic viedense at operation and
crime review panels,

Ofher key recommendations
inclhude that the Service

& gevelop adequate guldelines and
trainimg for police on the issee of
witness protection. Including the
mieedd for threat assessments and
use of the Witness Securlty Umnit
in extreme cases;
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® clarify it guidelines on the
service of orders and summonses
at the local level, including
guidance an priosities,
accountability mechanizms and
keeping victims adequately
informed;

® peview Its selection process for
DVLOs and systems for
determining the resources which
should be dedicated to this role in
each local area command; and

* pvaluate the gquantity and quality
of training conducted.

We also recommend that the
adequacy of police response times
tor demestic violence incidents be
considersd by the Audit Office in s
audit of police responses 1o calls for
assistance, Our report will soon be
released as a special report to
Parliament.

Wie hope that by emphasising the
red o manitor secvice delivery at
all lewels, service will continue to
improve and vitally enhance the
safety of domestic violence victims.

OFFICERS UNDER STRESS

Last year's annual report discussed
aur investigation into police offlcers
under stress. We recommiended that
the Police Service should:

* take steps to ensure that specialist
debriefing teams are always called
in to asskst officers involved in
critical incidents and that local
commanders are appropriately
imvolved in the process; and

* develop improved policies and
practices which would enatde the
Service to obtain appropriate
imfosrmation about the well-being
of its officers for management
PLLEpRISES,

In June, we mwache a special repart o

Farlivment which discussed the

Police Service’s progres in

responding too our

recommendations,

The Police Service introduced some
revised critical incident procedures

21

in May 1998, These procedures
closely involved local area
cominanders in the management of
incidents affecting officers within
their command. Commanders were
1o be notified ol any critical
incident and decide on the nature
of the response required, including
the wse of critlcal incldent
detrrieling teams wihene appropriate.
Commanders were also o be
responsible for monitoring the
sttuation of the officers involved In
the incident.

The Police Service committee
etablishedd o consider our
recommendations conducted a
survey of police which revealed
some disturbing frends:

= Only 60 per cent of officers
involved in critical incidents hacdl
been offered suppaort.

= (f those who were offered
support, 72 per cent were not
offered further assistance after
initial imerventbomn.

= 18 per cent of those interviewsd
indicated a clinically significant
reaction to the incldent; only half
of this 18 per cent had received
assistance.

® More experienced officers were
significantly more likely to be
affected,

& 4 third of those surveyed wene
unaware of the Servioe’s
paychology and welfare units,

The committes developed a
proposal which sugpested
improvements to policy and
procedure to overcome the
problems involved. The Police
Commissloner's Excoutive Team
accepted some components of this
propaosal in April, while other
aspects have been referred back to
the committee for clarification and
further consideration,

The commiittee had extensively
discussed the possible use of
directed professional assessments in
the context of support for, and
management of, officers under

stress. Howewver, a vear after our
original report to the Service, the
committes had not formulated a
firm proposal on this isswe, We
expressed our conoerns about this
in our special report to Parliament;

I am concerned that the Service's
work 1o date has not sddressed the
need For police managers, in cerfain
clrcumstances, to have acoess 1
apprnprl:llt profesional advice

about the psychological well-being
af thelr officens, parthoularly those
wha have been subjected to
traumatic tncldents. This advice s
needed o assist police managert in
making informed decisions 2 to
howe best o sLIppHart thelr offboers
and to prodet the interests of the
community ., . It should be
emphasised that police who ane
suffering stress may be placed in
situations requiring them to make
decisions with potential life and
death consequencas,

Accordingly we recommended that
thee Service shoukd urgently develop
mechanisms and guidelines for
managers to obtain professional
reports about officers under stress,

In August, the committes advised
us that it was considering craft
gubdelines for the ongoing
cvaluation of officers psychological
fitmess for duty, The commitbes
hoped to make a formal
recommendation to the
Commissloner in the near future.

The Importance of managers having
ready access to appropriate
information is graphically
illustrated by the following case.

A matter of survival

A canstable and his colleague, a
probationary constable with 13-
days experience, tried to stop a man
whar was wvandalising a tree, They
chased him into a crowded party at
a nearbw residence, and
apprehended him in a small room
inside the houwse. When the owner
of the howse and other onlookers
went to enter the room, the
constable felt threatened, pointed
his gun at the crowd and
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threatemed to shoot i they
approached. The probationary
constable defused tensions by
attempting to calm the crowd and
instructing her colleague to pat his
firearm away.

The constable later said that if the
crowd had continued to approach,
he would have been justificd in
shooting to protect himself, his
colleaguwe and the arrested man,

The Molice Service report on the
incident found that the threat from
the crowd did not warrant the
constable’s dangerous reaction, The
codistable was counselled sbout his
actions, and was referred o the
podice psychologist and a weapons
training unit for assessment, His
local commancer restricted the
constable’s operational duties,
pending an assessment of hils
suitability for stressful situations.
He was also taken off field training
dutties until he is assesssd as
competent with the useé of fircarms
and offtcer survival 1actics,

With detailed assessments, the
commander should be in a positlon
to make informed decisions about
the constable’s ability to handle
odher stressful situations in the
future,

CAPSICUM SPRAY

Om 1 April 1998, the Minister for
Police sakd:

The issue of capsicum spray will
give NSW police what they need to
diffsise daggerows situations and
save lives — theirs and others

Capsicum spray was Introduced nto
the Service in the wake of several
tragic incidents, including the fatal
shooting of Roni Levi at Bondd
beach, When spraved directly Into
the face it causes intense burning to
the eyes, nose and throat, quickly
incapacitating the person being
spraved, This enables police w gain
control of the sitwation.

Palice are only authorised to use
Capsicum spray to:

® protect human life — theirs and
others;

* control people where violent
resistance or confrontation occurs
or is likely to occur; or

* protect themselves against
animals.

Complaints bo us about the use of
capsicum spriy often allege tha
police have wsed the spray to
conteol situations where other less
forceful options would have
sufficed. Assessing when violent
resistance or confrontation is Hkely
b oocur and making appropriate
decisions about how to respond
present difficulties for some police.

Sprayimg in onticipation of violence
A father complained that his 16-
vear-old son had been sprayved with
capsicm spray by an officer. The
s0n was at a party when police
arrived to disperse the crowd. The
son questioned an officer about a
friend's arrest, Shortly after, he was
sprayed in the face with capsicum
spray. Police then drove off, leaving
him Incapacitated by the spray.

Police conducted Inquiries into the
incident, Three voung people
prresent said the complainant's son
was starling at the rear of the
pelice wagon, talking to his friend
inside, when the officer sprayed
him,

The Involved officer described
sevieral young men velling “Get him
cut” and four men near the rear of
the police wagon. One was pulling
it the door bolt. The officer said:

I did ot want 1o get into & pluysical
confrontatkon with these males and
feared that withoun any resiraing,
they would amempl (o release the
gacker out of the back of the truck. |
then pulled out my capsicuam spray,
«+ . amel spraved . ., . inoa downward
motin towards the crowd of males
at the rear of the treck in an
attempt bto restraln them . . .

The officer’s commander found the
officer's judgement of the siteation
unsatisfactory. He had failed to
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comply with police procedures and
clidd modt take steps 1o decontaminate
people who may have been affected
by the spray. The commander
counselled the afficer, made him
undertake refresher training in the
use of capsioum spray, underiook 1o
maonitor his use of the spray and
remeved him from supervisory
dlutiies for six months.

OF concern in this and similar
complaints, is that the officer used
capsicum spray without explosing
other options. For example, the
afficer in this case could have
locked the rear of the police wagon
carlier, or called on officers nearby
o assist him to secure the vehicle
and beave the anea.

Furthermore, the police had not
experienced any violent resistance
or confromiation, The voung people
had yelled at police and josthed
them as they moved through the
crowd. The officer justified his use
of capsicum spray on the basis that
# violent confrontation was likely
to occur with the young men.

Large congregations of young
people, protesters or other groups,
who may be affected by alcohol or
ir an agitated stote, are difficult for
palice to control, However, police
mist resist the wemptation to
deploy capsicum spray as a
convenient first option for dealing
with people in those siteations.

Cases of this kind also raise the
issue of possible criminal charges of
issault. In this case, the
complainant and his son wene
satisficed with the police response
ancd il nat wish to pursue the
matter further.

Pollce mizusing copsicwm spray

A man complained to us that police
had attempted to assault two drug
wiers by spraying them with
capaicum spray. He had approached
two officérs to report secing two
e wWho appeared to be using
drugs. He took the officers to a spot
which was two to three metres

1
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above where the men were sitting,
The complainant alleged that
shortly after one officer drew a
canister of capsicum spray and sald
“This will fuck “em”. The offlcer
thien said “Hey” in a loud voloe and
sprayed down towards the men.
The spray was deflected off a fence
in front of them and blown
backwards. The complainant and
two people standing nearby wene
contaminated.

As we are examining police use of
capsicum spray, we formally
monitored the police Investigation
into the incident. Our Investigation
officer attended interviews and kept
a close watch on the investigatbon.

The police officer justified his use of
capsicum spray on the basis that he
believed violent resistance or
confromtation was likely to oocur
and was attemphing o obtain
contriol of the situation;

- . . the two mabes refusad (o put
the syringes down when requested,
thee syminge was pixinted in the
diirection of police with a partial
backiill of boeod. The desperale
attempd to continue injecing by
the males Erowing full well of the
podice presenoe and requests .
believe there was a podential for the
syringe toeither be squirted in ot
direction or thrown in order to
privent armest . . .

As to the credibility of the officers
account, the two witnesses sabd
podice had asked the drug users
what they were doing and then
deployed the spray. In this case it
was slgnificant that there was a two
to three metre dirop and wire fence
between pollice and the dug users,
The two wsers also left the arca
without being apprehended.

The officers commander accepted
the officers acted in good faith but
agreed more appropriate courses of
action were avallable to resolve the
situation. He managerially
counselled the officers on thelr use
of capsicum spray.

iz

We had serious concerns about the
offtcers account, the adequacy of
the managerial actbon taken, and
the quality of the Servioes
investigation, Key questions were
not asked of witmesses, making it
difficullt to assess the officers
conduct. We are currently pursuing
the matter with the Police Service.

Monitoring police use of
capsicum spray

Wi acknowledge the poditive steps
taken Dy the Police Service to safely
introduce capsicum spray for use by
its members, These steps include
developing appropriate guidelinegs
and training programs and only
isswing the spray to officers who
have completed the training.

However, it does not appear that
the Service has any plan to
systematically cvaluate on a state-
wide hasks police use of capsicum
spray of its effectiveness in certain
situations. There also appears to be
litthe accountability for officers in
thielr use of capsioum spray.

Also of conmcern Is pollce resorting
b capsloum spray in custody
situations when people are already
under police control. An early
palice study revealed 25 per cent of
incidents involving capsicum spray
cocurred in custody. High rates of
secondary contamination were
repored as a result.

Against this background, we
recently commenced an
investigation into the Police
service's policies and practices with
respect to the use of capsiocum spray.

The dervice, In responding tooa
requirement to prodiece
information, indicated that:

* monitoring capsicum spray wse
occurs locally through supervisons
checking officers computer entries
on COPS in relation to events and
identifving inappropriate use of
the spriy;

* the Deputy Commissioner's office
also oversights capsicum spray use
through daily summaries of
significant events;

® Capsicuni Spray i now on
persanal issue o police, removing
the need o securely store and
record the movements of
canisters; amd

* an ultra violet dye contained in
capsicum spray, which camn be
seen on people sprayed for up 1o
24 hours, s considered a reliable
deterrent to the unauthorised wse
of the spray by police,

The Service appéars overly reliant
on offlcers recording details abwout
thedr use of capsicum spray an
COPS as a means of detecting
Inappropriate wse, On @ practical
lewel, COPS entries tend to be bried
and, by definition, made from the
invalved officer’s perspective. This
rmay Lt thelr usefulness as an
accountability mechanism. Local
area commands may also have
inconskstent practices in relation to
police using the spray which the
Service is not ot present equipped to
detect.

The Service also relies on people
coming forward within 24 hours to
complain as a deterrent to
unauthorised wse,

While we support police having
aecess to capsboum spray lor wse kn
appropriate situations, our
investigation is considering ways to
better regulate police use of the
spray and improve police
aceountability, We will contimue
our investigation and closely
scrutinise police pilicy and practice
im this area.

RISK ASSESSMENT

In October 1998 we made a special
report to Parlizment on the need for
the Police Service 1o adopt risk
assessment strategies when dealing
with officers accused of misconduct.
W were concerned abouat thres
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matters im particular whoere we felt
that insufficlent attention had been
paid to patterns of allegations,

One case involved an officer with a
pattern of complaints making
similar allegations of sexual assaults
against children.

Another officer was charged with
five conants of sexual assault on a
child. Despite two trials in which
the jury was unable (o reach a
verclict, the Molice Service gave no
further consideration o the
evidence presented to the court.

The third case involved an officer
with & history of complaints, and
who was alleged 1o have assaulted
his former wife and current partner
on separate occasions. The Service
imalicated that this officer's history
was irrelevant in any assessment of
his suitability for continued duty.

In response (0 these chses, we
recommendsd that the officers b
assessed o determine what risk
they presented for the Service. Kisk
asdgsament invalves evaluating
patterns of alleged or established
misconduct for the possibility of
threat of harm. It also involves
efforts to avoid future problems by
identifying and managing the risk
posid by a particubar officer in a
particular environment.

Crur report acknowledged that
Internal Affairs was developing and
using techniques for assessing and
managing risks. Wi were concerned,
however, abouf those managers

whao failed to look at patterns of
complaints that indicated issues of
concemn in relation to particular
officers.

Risk assessment is a vital tool for
making decisions in a range of
environments, not only in policing.
We believe that it is particularly
useful for addressing issues of
concern in the Police Service. To
that end, we have encouraged
greater appreciation and use of risk
assessmient strategies to deal with
particular officers.

Training is an obvious remedy for
improving the understanding and
application of appropriate
strategies, As a result of our report,
the Police Service brought forward
training sessions on risk assessment
for regional commanders and
Internal Affairs consultanes. This
training took place over December
1908 and January this vear, and was
conducted by the Strategic
Assessments and Securlty Centre
(SASC) We have been advised than
it was well recelved.

Risk assessment tools vary In
complexity, and extensive souwrces
of information may need to be
examined and assessed. The mone
complex tools may not be able to be
employed in every instance. For
instance, SASC performs an
elabsorate risk assessment which can
take a number of weeks to
complete. It is encouraging that
soMme commands are now
developing risk assessment tools to
deal with situations that cannaot
walt for, or do not require, the more
thorough assessment performed by
SASC.

The shift in the Police Service from
taking disciplinary action to
implementing management action
highlights the need for sultable
strategies Lo manage the risks
presented by particular officers. The
point of risk assessment Is not to
discipline the officer, but rather to
assess their ongoing sultabillty for
emplayment in a particular
capacity. The value of assessing risk
is in being able to take context and
environment into account. Risk
assessment 15 therefore an
important strategy for the cffective
management of employees and the
environment in which they work,
We continue to take the view thit
the most significant measwre of
success In this area will be a greater
lewel of appreciation by managers of
the need to identify and assess
problem trends in the behaviowr of
offlcers, making appropriate
reference to complaint profiles.,
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While some of the matters peviewed
by us indicate that some commaandds
are developing their skills in this
area, there is still the need for
greater wse of risk management
strategies by pollce managers. The
following cases illustrate the valoe
of thorough risk assessment,

A long complaints history

A constalile bad been the subject of
17 complaints including: an alleged
sexuil assaull against the daughter
of his then de facto wite; a number
of assanlts; excessive foroe;
malicious damage; rudeness and
incivility; harassment; and that he
had instructed a police dog handler
1o set a dog onto the complainant,

Although the complaints against
the officer were either not sustained
of successfully conciliated, it was
noted that he had a significantly
higher number of complaints
recorded against him than other
officers in similar positions in the
same cormmand.

In the matter relating to the
allegation of sexual assault, the
officer wis subsequently involved
in his official capacity in a dispute
between his former de facto partner
angd other people, YWe wene
concerned thiat the officer was
unwilling o scknowledge his
conflict of interest, o we sought a
risk asseiament.

An imitial risk assessament performed
by SASC found that the officer "is
considered a high risk to the Police
Service as a result of his complaint
history”. The assessment included
recommendations as to how best
manage the officer, including a 12-
month perdformance enhancement
program, mentoring, and
consideration of other options
should the officer not comply with
the corditions.

The risk assessment wias completed
by the regional command and took
into account the officer’s complaint
histary, his transfer to a ‘quieter”
local area within the region, his
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performance following that transfer,
his expression of interest in special

duties, and his potenitial as & future
general dutles officer

Following this assessment, the local
area commander entered into a
performance management
agreement with the officer for a
period of 12 months, involving
mentoring and his continuwed
placement at the new location,

Two asioult matter:

A woman made a complaing that an
off-duty police officer had assaulted
her in a car park over a parking
dispute, Following a police
investigation, which could nm
determine where the truth lay, the
matier was refermed to the DFP for
advice on whether a criminal
charge should be prefermed. The DPP
advised there was sufficient
evidence to support proceedings for
a charge of assault, and proceedings
were commenced.

Another allegation of assault was
made against the officer, this time
by his estranged wife. Criminal
procecdings were commenced. In
addition to the consideration of
commissioner’s confidence
proceedings, the local area
commander seferred the relevani
papers for risk assessment. We asked
to be informed of the results,

We were subsequently advised tha
the officer was considered a risk to
the operation of the command. He
was placed on restricted duthes, and
his service firearm was removed
from his possession, The risk
MAan3gement strattgy remains in
force until the conclusion of the
varkous court proceedings and the
commissioner’s confidence process.

Unwelcamie attention

Armiving home by car, a celebrity
naticed a man sifting in a car
outside the celebrity’s residence, As
a precautionary measure, the
celebrity circled the block before
réfurnimg o find that the car had
feft, Once inside bis residence, he

4

answered a video intercom call. He
recognised the caller as the man he
had seen outside. The caller said
that he was a police officer
collecting donations for a police
charity. He was asked to produce
identification and leave a business
ciard. Although he flashed his
badge, the officer failed to leave a
card, and then left. The celebrity
called police. Meanwhile, the
officer returmed 1o the residence
where police responding to the call
spoke to him,

We sought advice from the Service
an what had been done about
previous complaints against the
officer. We noted that be was
alleged to have improperdy
attempted to gain free entry to a
leagues club by announcing that he
wils a police officer while refusing
tor show his kdentification.
Although the DPF had advised that
there was sufficient evidence to
charge the officer with assaulting a
club staff member, no charge was
Lwid om discretionary grounds.
When we had previously expressed
condern about his continued
employment, the officer was placed
om extended probation, and was
subfject to a performance
enhancement program. Other
matters of concern related o the
selling of Victorian police
identification, and the
unauthorised wse of the palice
computer while it was logged on
under another officer’s name.

In light of the latest incident
invalving the celebrity, we sought
advice on what was being done to
assess the officer's sultability for
continued emplovment in the
Service,

Subsequent investigation
estabdished that, in addition to the
matters we had noted, these were
45 sustained cases of unlawiul
access of the police computer, one
other complaint of soliciting for
gifs, and separate allegations of
assault, misrepresentation, false

reparting, unprofessional conduct,
and inappropriate decision making.

Consideration was glven 1o the
remeoval of the officer from the
service, and the officer's
employment was subsequently
terminated,

ABORIGIMAL COMPLAINTS
AND RELATIONS WITH
FOLICE

Ensuring we are accessible

Our Aboriginal complaints unit was
established in 1996 to give
Aborigingl people greater access 1o
cane services, In its first vear, the
vmit undertook an extensive access
and awareness program. This
included many field trips to remote
rural, as well as metropolitan, areas,

The impact of the unit’s work was
felt in the following vear, Written
complainits by or on behalf of
Aboriginal people abowt police rose
from 204 (199697 1o 225 {(1997-
SE) That vear, the unit worked hard
supparting Aboriginal complainanes
and developing strategies to
improve Aboriginal/police relations,

O such initiative was the trialing
af Aboriginal Community
Conmsultative Committes (ACCC)
meetings at Mowra and Batemans
Bay. The alm was to give Aboriginal
preople the opportunity to raise
pelicing issues and minos
compliaints in an informal,
culturally appropriate forum. This
was such a success, that our unit
introduced this approach o more
remobe areas this year.

Ancther development 15 a general
shift in the way Aboriginal
complaints are being handled.
Written complaints to the unit have
decreased by 18 per cent (down to
184 in 1998-99), while telephone
complaints and inguiries from
Aboriginal people increased by 30
per cent (from 52 to 74). This
reflects the unit's abllity 1o resolve
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many issues affecting Aboriginal
people and communities through
informal means before they

s late.

Aboriginal Community
Consultative Committes
meetings

ACCE meetlngs may canvass
community conoerms abowt police
agerations which may impact
disproportlonately on Aboriginal
people. Specific incidents may be
faised relating to a person being
stilp searched. arrested for offensive
language or mistreated in police
custoady, or about warrants being
executed,

Coie

in cl:,l-;-rl:.: Aboriginal woman camee
b 3 meeting upset that police had
wearchad her house and taken
mumerows items, inclading all her
|,'||:|Ih|n__|g. andd shioes, Police belieyed
the items were stolen. She jusi
wanted an L*:'.||]:|.||.a1|-:1rl and her
property back. Ouwr Aboriginal
afficer linised with the pollce.
Perbice advised her they had had a
valigh search warcant for the
property, bul agreed charges were
unlikely to succeed in relation to
the woman's cbothing. The
situation was explained, and the
clothing and shoes refurned.

The ACCC meetings have enabled
many kssues o be resolved quickly
and informally o comminity
members satisfaction. The
participistion af commanders in the
prociss has contributed to their
vccess and Lo i:|I|.|r.|'4'|".'i|:'I.|!|
-1.I1-|1r|',;i|1..1!."|:l||!|i.|.l.' relations in those
ATEAS,

Our goal i o snooueege an ongoing
commitment from police,

-'l,|14,1r||;|r|.a1! coanmenities and |1';.‘|.:I|
Services o assume responsibility fioar
eifective complaints management at
the local level. We believe this
approach recognises the importance
of Abtriginal people working
through problems with police, with
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the objective of building more
productive relations Between
communities and podice,

While informal mechanisms work
wiell for some mathers, more serious
allegatlons or complaints are still
imvestigated, The unit closely
aversighits Police Servioe
imvestigations into those matters.
Wi also directly investigate certain
-:_'|_|;||||1]:|i|11'.. a5 in the fodbowing
Cise,

Police-Aboriginal Council and
Koori Support Metwork

An Aboriginal -e'r||'|1l.u:..'|.-|' ol the
Police Service 1.I:!-I1!Fi-|.li||1'l.| about the
operations of the Police-Aboriginal
Coumeil amd the Koori Suppon
Metwork

The council gave advice to the
Commibsshoner of Police to assist in
thie |r|'||1|4,'1||4,'111.:1;in:-|1 i thi Service's
Abarigimal Policy Stalfermertd el
Shrefegic Plan, The network ||:'-:n'i.4Jl."i
“a forum for the exchange of icleas
of mutweal interest, especially absoul
staffing issues and conditions of
employment” for the eeviee's own

Abariginal officers and employees.

¥ p._\rlu;ul.ur CONCETT WeEre [Ensions
that kad |:|.-I'1.'|.‘|-:1|It"|.| within the
network, and the failure of a
1'.-'-:'.rk|'||:||._'v|_' conference o address or
rego]vie BEhose ensions. The

emploves complained that,
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Terry Chenery (pictured) and
Lawrel Rusa, Aboriginal
Complaints Unit, Police
Team, fofus on developing
strategies 10 improve relations
beekween Aboriginal people
and the police and lor

raiting awareness of the

Ombuedsman’s rale in this area.

although thise concermns had
previously been raissd with the
Police Service, there hisd not been &
prompt or sdequate response,

In view of the importance of the
issues Involved, we investigated the
matier

Ciud imvestigation revealed that the
Commissioner had become
concerned about the effectiveness
of the Police-Aboriginal Counchl. As
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a result, the Police Service, In
consultation with the Department
of Aboriginal Affairs, has developed
a new three-tier structure to replace
the council. This structure provides
a mechanism for consultation at
local, regional and executive levels.
Al the executive level, thene is an
Aboriginal Strategic Advisory
Council. The Ombudsman herself is
on the Council. This will enable us
to assess lis elfectivencss,

Ouir Investigation also focussed on
the problems of the Koori Support
Metwork, The workplace conference
to attemipl! o resolve tensions in
the network was well-intentioned.
Howewver, we expressed conoems
about the adverse personal impact
of the conference on key
participants in the network, This
had significant implications for the
operation of the network generally,

A further conference took place to
address the network’s problems.
e outcome has been a proposal o
enhance the operation of the
network. We considered this
outcome should be beneficial, and
have requested the Service to
provide us with regular reports on
the progress of the network,

Chur report alio concluded that the
Service's communication with the
complainant was seriously
inadequate, On our
recommendation, the Service's
sponsor for Aboriginal issues has
provided a personal apology to the
compainant, acknowledging the
legitimacy of many of the original
COTICETNS.

Evaluating the Aboriginal Policy
Statement and Strategic Plan

The Palice Service's Aboriginal Policy
Sarberment awnd Strateglc Plan was
Launched in June 1998, In a
collaborative arrangement between
thie Police Service, the [nstitute af
Criminology and the Ombudsman,
a comprehensive evaluwation of the
strategic plan has been conduwcied,

arising from the implementation of
the Act. A research project was
establishied in September 1998 (o
cocddinate and conduct a range of
activities to give effect to our
responsibilities,

The study examines practical
measures undertaken by Key local
area commands in response to the
plan. Reseanchers conducted 62
Interviews with palice and
representatives of local Aboriginal
groups. Four community mectings
were also hebd. Statistical data
relating to Aboriginal complaings
dealt with |"r"." the it was also
carefully analysed.

Dizcussion paper

To assist in promoting the project,
and in identifving key research
fueesticns, a disciission paper wias
prepared and circulated in
December 1996, The discussion
paper stated that the project would
focus on whether the new powers
wiere being used properly, lairly and
effectively. 1t also canvassed the
issues that had been raised during
the Parllamentary debate on the
Act,

A reprort i3 due to be finalised In
Movembrer and will identify arcas
which meed o be targeted to
improve Abogiginal/police relations
and provide a Elneeprint for futune
wiork by us and the Police Service.

MONITORING NEW POLICE
POWERS — THE YEAR IN
RESEARCH

tlnitiod consultation

W identified a number of
individuals and organisations as
having an interest in the project, or
capable of providing assistance, and
invodved them from the ouiset

Policing public safety

The Crintes Legisfation Amendnnen
(Pedice ard Public Safety) Act which
commenced operation on 1 July
1980, makes it an offence 1o carmy a
kmife in a public place. It also
provided police with powers to
search for knives and othier
dangenous implements, give
reasonable dircctions to people In
public places, and demand the
names and addresses of possible
witnesses Lo sefious offenices,

W were made responsible for
scrutinising the exercise of the
povwers conferred on police by the
Act for the first twelve months of iis
operation.

When debating the legislation in
April and May 1998, members of
Parliament indicated that they
considercd our oversight role a
signiticant safeguard on the
implementation and exercise of the
expanded police powers.

Emma Koorey, Research Offices,
abierved palice practice by
accompanying them in the course
al their work. This allowed ws 1o
gain a mare complete pletare of
police procedures and on ihe
resl praclices.

Qur research project

From the outsef, we recognised that
the statutory obligations pli,ll_'l:ﬂ o
us supplemented owr existing role
in dealing with any complaints
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These Included youth groups, legal
organisations, the Bureau of Crime
Statkstics and RBescarch, academics,
and the Police Association.
Significant co-operation and input
was received from the Palice
Servicoe,

Understanding pollce powers
Information recorded on COPS was
essembial, bt nod sufficlent, for
mamitaring police use of the

powers, We believed that it woukd
be: particilarly useful to gain an
appreciation of how the powers
were being integrated Into standard
police practice, particularly the
policing of public space. We realised
that it was difficult to examine the
operation of the new powers in
psalation from other powers and
practices, and needed to understand
the relationship between police
prastice, the other powers availabie
io palice and the new powers.

Observational research

Our strategy was to abserve police
bv accompanying them in the
course of their work bo gain a mode
complete ploture of police
procedures and practices. In the
early stages of Implementation,
there was a perception that the
powers were used more often in
specific operations rathier tham in
the course of day to duy policing.
For this reason, we arranged to
alxserve particular policing
operations. Rescarch practice
elsewhere, as well as common
seqise, imdicated that police were
likely to modify their behaviour in
response to being accompanied by
our researchers, This was factored
it our planning.

Focus growps

With the assistance of the Police
Assoclation, we conducted foous
groups with police officers on the
new Act, These groups offered an
understanding of the views and
considerations taken into account
by police in applving the new
powers, The frank approach of the

participants provided much insight
into the implementation of the Act.

Toung people

Similarly, interviews conducted
with young people, vouth workers
and youth organisations offered
interesting and wseful points of
view, The potential adverse lmpact
of the powers on voung people,
particularly in public spaces, was a
significant feature of the
Farliamentary debate on the
fegislation, and consideration has
been given o this aspect in the
course of our research. The concern
of youth organisations meant that
moniterkng and evaluation of the
powers was also conducted by
several groups, and the results have
been made avallable In submissions
10 pur project.

Qther contributions

Significant imput into various
aspects of the project wias also
provided by the Department of
Education and Training, local
councils and the Department of
Local Government, the Family
Court, the State Delt Recovery
Office, the Infringement Processing
Bureaw, and the Youth Justice
Conferencing Scheme,

In addition to fulfilling ouwr
statutory responsibility of keeping
the new powers under scrutiny, the
research project enabled us to
become more actively involved in a
number of matters relating to
policing practice and the relations
between police officers and other
members of the commuunity, The
project has proved very useful in
terms of gaining insights into the
impact of the powers in various
settimgs, and will greatly inform our
ongoing role in overseeing the work
of the Police Service in this anea.
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Police powers over vehicles

The Police Powers {Velticles) Act,
which came into effect on 1
January, gives police the power 1o
demand the name and address of
drivers and passengers in vehicles
suspected of being involved in a
serkows offence, Police ane also
permitted to search or stop and
search vehicles in specified
clroumstances, and establish road
hlocks to undertake the search of
vehicles.

The Act was identified as a further
stage in the consolidation of police
powers, following on from the
passage of the Crines Legislation
Amendrrent (Police ard Puldic Safety)
Act. Again, specific provision was
made for us o monitar the
operation of the Act for the first
twelve months, and o report W the
Minister of Police and the
Commissioner of Police,

While similar in purpose 1o the
Police and Paldlic Safery Act, the
operation of the Police Powers
(Vehicie) Act has been very different
in practice, 1t has become apparent
that the vehicles power is used far
less often than the broader search
powers, and is mostly used in
rEsponse bo events, mol 45 part of
active policing operations.

A number of initiatives have been
undertaken regarding our
monltoring of the legislation,
including:

* Briefing the Police Service on our
research requirements;

* ghtaining COPS data relating to
the podice use of the new powers;

* reviewing training on the
application of the powers; and

¢ seeking information from local
area commands on the nature and
extent of the use of the powers.

Cur monitoring indicates that there
appears to be some confusion
among police as to the nature of
these new powers, and the
relatbonship with other powers to
stop and search vehicles generally.

ir
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As a consequence, our research
strategy has been adjusted o take
into account the need for clearly
chefined and understoed posers in
this ikrea.

INFORMAL RESOLUTION

Fresh approach to resolving
grievances

This yvear the Police Sendre At was
amended to requine investigatons in
every matter to keep complainants
informaed of the progress of
incuiries, advise them of outcomes
and seek their views on the Police
service’s handling of thelr matter,
I the past, this approach was
generally used only in relation to
complaints dealt with by
conciliation.

A related legislative reform removes
thie regquirement on the Police
Service to attempt to congiliate
particular types of complaints,
Insteadd, the onus 5 now an
commanders to deckde which
nuatters are appropriate to resclve
I1'|!I'1!|rr!ﬂ:|||}r.

In reviewing police conciliations,
W examine matters for any
inappropriate use of this approach,
or any failure to use informal
resolution In clroumstances where it
clearly should have been used.
Dgspite the need for further
improvements, early indications are
encouraging. For instanmce, in same
argad podice now routinely feview
failed conciliation attempts to
consider the potential for
alternative strateghes.

The year in review

Several positive trends polnt to
improvements in the police use of
conciliation and other informal
resalution technigues, One is the
high number of matters referred for
informal resolution. OF the 4,809
complaints determined in the past
year, 2% per cent (1,382) were
subject to an attempted
conciliation, compared with 28 per

1R

cent (1,393) in 1997-08 and 25 per
cent (1,309) in 1996-97,

Another promising development is
that for the flrst time in several
years, there ks a mearked
improvement In conciliation
outcomes. In 1997-98, 28 per cent
1397) of conciliation attempes
failed. This fell to 23 per cent (218)
in the period from July 1998 watil
the legislative changes ook eflec
in March. The rate continues to fall,
sinee March, just 200 per cent (8% of
attempts ot informal resolution
have failed,

Complalnant satisfaction is an
important Indicator of the
appropriateness of the police use of
dispute resolution technigues, Chr
surveys of members of the public
who participated in conciliations in
1SHEE-5, demonstrate continuing
high levels of satisfaction with the
Priess,

The survey results show:

* 321 mespondents (79 per cent)
wene sabisfied or very satisfled
with the way their complaint was
handied, up from 75 per cent
(313) in 1997-95;

335 respondents (82 per cent)
indicated that the police officer
handling their complaint took
their concerns seriously and
responded properky;

* 182 respondents (45 per cent)
thaought that the Police Service
might improve as a result of the
conciliation process; and

# 2135 respondents (58 per cent) felt
that an apology played a role in
thie resolution of their complaint
ancd 257 respondents (63 per cent)
siid their decision to conctliate
was influenced by the fact thar
the police invelved would be
spoken to about thelr conduct.

The following cases describe
incidents that [lustrate the
continuing need to develop and
enhance the Police Service’s dispute
resalution capacities.

Poticimg public protests

We participate directly in
conciliations whene police and
members of the public have
difficulty reconciling their
respective concerns. Onie recurring
issue is the policing of pulbilic
demonstrations. A group which
represents voung people alleged
that police were heavy-handed in
dealing with an event involving
young protesters. Evenl organisers
believed that the police were in
breach of a pre-armanged agreement
abpout vow the event was to be
managed and problems addressed.

The group eventually agreed 1o
discuss thelr concerns dirgctly with
police, but only with our
involvement. YWe used a range of
dispute resolution technigues 1o
negotiate a successful outcome,
Discusstons included ways that
palice might minimise the
disruption caused by public
protests, without Interfering with
the lawiul expression of protesters
concerns. This cleared the way for
an improved agreement on the
podicing of future events, and the
lecal commander made a fresh
undertaking that his officers would
abide by the revised guidelines,
With our encouragement, police
acknowledged that if force was used
in the way alleged by the event
organisers, the use of such force was

inappropriate,

Tackiing o problem

Soanetimes & mare responsive
approach at the outset can
minimise the need for time-
CORSUMIng induirics. A man with a
history of mental illness and
strained relations with police,
delivered a package to a busy police
statlom. Cioncerns about the
envelope prompled staff 1o evacuate
the bullding. Police later
approached the man, then chased
and tackled him to the ground, He
was released after it was established
that the envelope merely contained
cofrespandence,
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The man complained about his
treatment. The Police Service’s
report on the matter detalled the
sejuence of events and proposed no
further action. As the officers
invalved were reacting to factors
that were not apparent to the
complainant, we suggested that the
Service should explain its position
and express regret for the injuries
and distress cawsed. As Far as thae
complainant was aware, he had
merely handed information to
police only to be then set upon by a
number of police officers,

The local commander strongly
rejected our suggestion. He
enddorsed the advice of an inspector
in his command, who said an
apclogy would serve no purpose,
The nspector's advice included
comments that the investigation
into the man's treatment bad been
a waste of time, and that such
investigations may validate
suggestions that complaints aboiit
police officers be shredded rather
than investigated. He said “street
people” and the mentally ill are
drawn to the police station “like
moths te a flame’. The inspecior
indicated that these people are
nothing but a nuisance o police.

Following a detalled report by s,
the region commander provided the
mean with an explanation and
apology. The region commander
added:

I am dismayed at the stange
adopiad by [the inspector]. In the
contexl of “customer service” his
antiude ks inexcusable, so much %o
ihat | will be discussing with his
commander the issue of his future
duties, | will nesd 1o be convinoed
that the inspector Is fit o nemain a5
& coach and mentor to funion
afficers within the command.

The region commander agreed that
the matber should have been
properly dealt with at the local
command level, without the need
for his o our intervention.

We recognise that police face many
difficulties in dealing with people
with mental llnesses, and that
dispute resolution may not always
satisfy complainants grievances.
Hiwever, an attempt to offer an
explanation at an carlier stage
would have been preferable to the
Service's earller adversarial
approach.

Recognising special needs

A recent example of & successful
police conciliation invalved a man
with a mild intellectual disalbvility
whi was the victim of a sérious
assault in his flat, An intrueder broke
in through a window and allegedly
held a knife to the man's throat,
gagged him, damaged the fat and
stale property.

The victim's father complained that
podice detectives were reluctant to
investigate the incident, wene gruff
and intimidating when dealing
with his son, and made comments
that the son interpreted & inferring
that the attack did mot occur. The
father was concerned that police
may not have investigated the
attack at all had he not insisted that
they take some action, and that the
imvestigation was compromised by
the officers dismissive approach.

In meeting with the victim amd his
father, the officer investigating the
complaint said the police involved
should have recognised the need for
sensitlvity. He acknowledged that
the approach adopted had added 1o
the victim's distress, and apologised
for the officers inaction and
unsympathetic attitude, The
outcome plan included training for
all police in that command on the
special nesds of dealing with people
with an intellectual disability or
pevchiatric condition. The victim®s
father has offersd to assist with the
training,
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KEEPING COMPLAINT
SYSTEMS UNDER SCRUTIMNY

The recent legislative changes
which give the Police bervice
broader discretion to determine
how to handle complaints, also
strengthen reguirements for us to
scrutinise the Services complaints
Processes.

All written complaints by members
of the public, as well as all serious
complaints by police, must be
recorded and notified to us.
However, certain complainis by
police are exempted from
motification:

® less serious internal management
matters, that should be recorded
and dealt with as complaints, but
are best resolved quickly by local
mianagement (&8, minoe matters
of incompetence); and

= matbers that are so inherently
administrative or managerial in
nature {e.g, absence from duty}
that they should not even be
treated as complaints,

Wi audited 403 matters originating
from within the Police Service to
assess hiow these non-notifiable”
matters were handled and whether
we should have been advised,

We found many matters, inclading
some very serious allegations, had
nat been recorded appropriately, or
ruotified toous as requbred by
legislation. These included an
allegation that an officer had
improperly involved himself in an
investigation of a relative acoused
of a road-rage incldent. Another
matter invalved an officer with a
large fimancial interest in a security
company, in breach of Service
guidelines designed to prévent
conflicts of interest,

The 403 matters audited consisted
af 277 complaints recorded on
COPS, and 126 matters recorhed
locally at 12 randomly-selected
lewcal area commands,
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After am indtial review of the 277
centrally-recorded complaints, we
selected 72 for further analysis. Our
review showed that 16 were serious
enough to requine notification to s
bor assessment.

O the 126 locallv-recorded matters,
wie found that 42 invelved issues
serious cnough to warrant an entry
o COTS. Moreover, 35 of these 42
should also have been notified to us
for assessment, including one
which should also have bseen
notified to the FIC. If the 12 local
comminds audited are
representative of other commands,
the Service is apparently failing to
notify ws of many complaints by
police,

CATECORY

Conipiracy/caver up
Thedt

Cansaring
Bribery/extorion
Dangerousfoulpabile driving
Drug oflences

Fraud

Perjuiy

Sexuial asasult
Telephane tapping
Murder'manslaughber
Cither

Total

Wie have advised the Police Service
aof our findings and requested that
the reasons for the recording and
notification deficiencies be
identified and the problems
rectified as quickly as possible. We
expect o expand our auditing
program 1o keep under scrutiny
other aspects of the Service's
comiplaints processes. OFf particular
imterest is how effectively the
Service uses its discretion to
determine how to andle
complaints, amd its compliance
with basic legislative safeguards
including the requirement to
consult complainants and assess
thetr satisfaction with the police
[FETInT T

Table 4: Criminal conduct

INVESTICATED

CATECORY

Enjury
Mo injury
Tatal

POLICE COMPLAINTS PROFILE

We manage complaints about police
b creating a file for each
complaint. Exch file may contain a
number of allegations about a single
Incident. For example, a person
arrested following a fight at a hoel
miay complain to ws about
unreasonable arrest, assault and
failure to return property, One
incident, one complaint, many
allegations.

In 4 B08 cases determined this vear,
K338 .lilc'ga.limls. were made. The
following tables list these In
categories and show how each was
determined.

Mote: The category Not fully
investigated incluwdes matters thiat
were discontinued or declined afier
preliminary inguirles were made,
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Table &: Investigations and prosecutions

CATEGORY MOT FULLY TOTAL
IMVESTIGATED

Feeced confiession 10

Fabrication il

Unjust prosecution 41

Supprestion of evidence 9

Faulty investigation/ prosecution 209

Disputes traffic infringement notice 10

Failure to prosecute 134

Total 674

Takle 7 Arresl/detention warrant
CATEGORY HOT FULLY TOTAL
IMNVESTIGATED

Urpastifeed searchientry 53

Urnecessary use of force/damage) resowces o2

Fadry search warmant procedure 20

Strip search 17

Improper detention of intoxicated person 3

Urveasonable use of arrest/detention powers 122

Tevtad 307

MOT FULLY
INVESTIGATED

CATEGORY

Administrative makber arising [rom investagation b
Property damage 4
Dutside jurisdiction 34
Toital 57
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Table 10: Management issues

CATECORY WOT FULLY MO ADVERSE (CIERN TOTAL
IMVESTIGATED FINDENG

Fadlure bo withdrmw wamant on paymeend 2 a 3

Improper s of sEmimons,

wiarranifenioroEment onder T

Delay In answering corespondence 24

Inzppropriate permitficence action 1

Condition of cells or premises 2

Cther Bl

Total 117

CATEGORY

Sewual harassment

Traffic/jparking offences

Failure to provide/delay legal rights
Failure o return property
Theeats/harassment

Linreasonable ireatrmeent

Drinking. on duty

Fautty pulil:irr,].

Failure 1o taie sction

Bresch of police rules B regulationd
Failure to identsyfwear number
Misune ol oifice

Oither

Totad

CATEGORY

Imzppropriate disclosure of confidential

indermiation a2
Falbure to provide information/notity (13
inagpropriate access to confidential

infonmiation S
Prowiding false information 43
Total 347

Table 13; Summary — allegations

CATEGORY

Total
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COMPLAINTS
ABOUT

COMTEMTS

Cmbaadsmizn r-.l'r_;::l.ll-nll

Cur approach

fialil
SELIES
Challenges

In August 1997 Justice Wood
handed down his three-volume
Feprt the H-l:l'g.ral. (oo Emission
into the NSW Police Service
(Roval Commission). The report
contained 140 recommendations
for dealing with patterns of child
abuse and neghect oCcurring in
gl_'lw.'rn.munt and AON-FOVErmment
agencies. Justice Wood outlined
cases where allegations of child
abuse were ignored, patterns of
offending behaviour overlooked,
dismissed out of hand, or dealt
with inappropriately. In some
cases emplovers who were (oo
close to the situation, or too
concerned about potential
embarrassment to their agency,
falled to make the necessary
declsions to remove chilld abusers
from thelr agency,

In responding to the
recommendations of Justice Wood,
Parliament put the responsibility
for emplovment decisions in these
cases squarely on emplovers.
Parliament alsc saw the meed for
the Ommbuddsman b oversee hosy
well agencies dealt with child abase
allegations against their |.'|:|I|:'r||::l[.'v|.'|.*\.

O 7 May, the Orlurdsnunn
Ammendurernl (Ohild Profection ard
Cormnnnety Services) Aot
commenced. To give ¢ffect to the
child protection jurisdiction, we
esabsliskiedd & Child Protection
Team, At the time of writing this
repeor thie team had besde in

|:-|11.-r:|li1|u for three meomths.

The Act requires heads of agencies
oxf all 1:||,.|I:-|i|:_' authorities, and certain
:|1ra-|1-_1::|:'--.-'1_'rr||11rlll .IH\II.':HL'Ir"i. 10 report
o ws child abuse allegations and

CONVICTIONS.

The following government and

non-gavernment agencies have a
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child protection

We have distributed
educational material o over
7.0 agencies and interest
BROUPS ACrOss the state.

particular obligation to report
allegations of child abuse whether
the alleged offence occurred Inskde
of outside the workplace:

L] I,h_'i:-.arlllwrtt al Community
Services (THMOS);

* Department of Corrective
Services;

® Department of Education and
Iraining {DETY

* Department of Juvenile Justice
B

* [Department of Health;

* [Department of Sport and

RecreEation:
= arca health services;

* non-governmaent schiools;

child care centres;

agencies providing substitute
residential care:

= statutory health corporations; and

= affiliated health organisations.
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By the end of June, 52 complaints
and notifications had been
received. Given the shost reporting
period, it ks premature bO Comment
on trends or patterns. From 1 July
to 19 August the rate of agency
notifications to us has significantly
increased, with 315 notifications
received, The statistics for the next
vear should establish pattemns of
allegations, and profiles of alleged
offeniders and victims, In the cary
stages an important part of our
work has been community liaison,
including advising agencies of legal
and procedural ssues relating to the
legislation. Since December, 110
briefings to a range of government
and non-government agencies have
been conducted. Questions abxout
the definition of child abuse,
standard of prood, appropriate
disciplinary action, ancl
confidentiality have been raised,

THE OGMEBUDIMAN
AMENDMENT (CHILD
PROTECTION AND COMMUNITY
SERVICES) ACT

The Dunbndsnan Asmendnent (Child
Frodection aed Commnnrity Services)
Aet imserted a new part, Part 34,
into the (eibradsiman At

This creates obligations on heads of
designated agendies to notify ws
within 30 days of becoming awane
of any child abuse allegation or
conviction made against an
emploves of the agency, The
insertion of Fart 34 inte the
Chrtmadsengans Act means that the
other powers, functions and
obligations that the Act gives 1o us
also apply to the child protection
jurisdiction,

Part 34 also conbers the following
functions an us:

* kewp under scrutiny the systems
for preventing child abuse by
emplovees of designated agenches
and other public authorities and
the handling of, or response 1o,

child sbuse allegations or
convictions by those agencies ancd
authoraties:

= pyversee or monitor the conduct of
an investigation by any public or
private agency within its
jurisdiction into an allegation or
conviction o chibd abarse;

chetermine whether an
inmvestigation that has been
monitored has been conducted
properly, and whether appropriate
action has been taken as a result
of the investigation; and

* directly investigate a child abase
allegation or conviction against
an e¢mploves of a designated
agency, or the handling of or
respons 1o such a matter

OMBUDSMAN REGULATION

Following advice from the
Department of Health, it was
apparent that a number of
chibdren’s health services were not
covered by our child protection
jurisdiction. For example, while the
department and arca health services
wiere covered by the Act, some
childrien’s health services, such as
the New Children's Hospital,
Wiestmead, were not covered. The
tvpes of organisations that we
comsidered should be covered by
the Act are defined in the Health
Services Act as either statutory
health corporations or affiliated
health arganisations,

In January a recommendatbon was
made to the Cabinet Odfftce to
include these health services within
the child protection jurlsdiction as
designated agencies. [n Maw, the
Ombudsman Regulation was
pubdished in the Government
Cezette, giving us jurisdictbon over
statutory health corporations and
affiliated health organisations.

OUR APPROACH
Encouraging agencies

Encouraging agencies to take
responsibility for child protection is
the underiving philosophy of the
new system, The legislation
E.r'lti.l['irﬂll::"i. Elaint r:'n]ihl}'l:rs. willl bae
responsible and held accountable
for making the rght decisions
about the employment and
management of staff who work with
children and young people.

O indtial approachs will be to
support agencies that act in good
faith amd show a willingrness to
acknowledge and rectify profilems.

The Ombudiman [s fmpartiol

We are impartial and do not
advocate for any particular section
of the commumnity. On the one
hand, we have a core belief in the
fundamental protection of children,
Equally, we have a responsibility to
recognise the rights of all
individuals, including those of
emplovess who may become the
subvject of allegations of child abuse,

Professional imvestigations

The most effective way o protect
the interests of all parties Is to carry
out investigative work with the
highest possible level of
professtonalism. In dealing with
child protection issues and
allegations. sound decisions can
anly be made if good quality
information s avallable. We
encourage the development by
agencies of best practice methods in
child protection investigations.

MNatural juitice

Funsdamental to the commitment to
the rights of all individuals is the
requirement for natwral justice. The
principles of natural justice are an
imporiant element in the way we
conduct aur oversight, monitoring
and imvestigation functions.
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Consiitency

All agencies will be dealt with in a
consistent and impartial manner.
Satbers will be determined on
meerit, irrespective of whether the
agency works in the government or
NOR-EOVETIMEnl sector,

Lo-ardination

We will work with other agencies
responsibile for child protection to
avold duplication, maximise
co-ordination and make the best
s of resources,

WORKING WITH DESIGNATED
AGEMCIES

Emplovers and employees need 1o
be clear about their responsibility
under the Act. Both government,
and now for the first Ume non-
govermment, agencies are working
with us to ensure quality child
profection policy and practice. As
pant of a broad edwcation program,
we have held 100 brielings with 71
Broups.

These groups include:

*all designated government
agencies;

* representatives of designated non
government agencies; and

* representatives of organisatlons
interested in or affected by the
legislative changes, such as
unions, cmplover bodles, parent
organisations, and communlty
sector peak organisatbons.

Brochures and procedures have

been distributed to all designated
agencies and additicnal brochures
will be developed for paremts and
for people with disabilitbes. We
have adapred briefing materials 1o
reflect the diversity of functions
and interests of the agencles
addressed. Many organisations have
been quick to respond to their
obligations under the Act and have
been pro-ective in informing staff of
their new reporting obligations,
Motably, the Department of
Juwvenile Justice proopaly invited

our staff to brief its executive team
and o present information sessions
to regional clusters, The Catholic
education offices in the dioceses of
Sydney and Parramiatta have also
organised briefing sessions by our
staff for over 400 principals and
assistant principals.

The Cathodic Commission for
Employmient Belations (CCER), the
Independent Education Union
(IELFY, the Liquos, Hospitality and
Miscellaneous Workers Union and a
number of chitldren's services
forums convenod seminars for their
members. Similarky, Fittwater and
Mewcastle counclls invited us o
address senlor managers and front
line workers.

It is disappointing that some
government departments have been
slow to advise theie own stall of the
reporting requirements. We will e
requiring the directoss-general of
these departments to formally
advise us of the strategies used o
inform their staff and to provide
copies of internal reporting
mechanisms,

Issues for agencies

Mectings with the six designated
government departments and other
public authorities, such as local
coungils, forused on incorporating
our notification procedure into
each agency’s existing internal
reporting and risk assessment
structures. Informing and advising
staft s regularly roised as a priority
issne. A local council human
FesOUTCE manager commented:

The Act has far reaching
imypicatieng bor all council
employees that should be carefully
thaught through before we act
There i a definite necd to
coondinate the approsch acmss
organisations such as the
Department of Local Government.

W have been holding discussions
with representative groups within

thi: education sector including: the
AW Teachers Federation, the 1EL,
the Association of Schools and the
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Aupstralian Heads of Independent
Schools Association, Discusslons
sought to clarify the definltion of
abuse, mesponses to vexatious
complaints, the observance of
natural justice for employees the
subject of allegations, and strategles
for the transfer of information to
other investigative bodies.

Meetings with ACROD, Assoclation
oof Child Welfare agencies, people
wikh disabilities, children®s service
mlvisors and the N5SW children's
services forem highlighted the need
for agencies to provide training to
stadl in recognising and reporting
child abuse, Many small agencies
will need assistance with policy
development, particulacly in the
area of disciplinary proceedings.,

Meetings and briefings with
agencies madle apparent the need
for glear advice and answers to key
questions, Guidelines explaining
key concepts in the legislation and
providing advice on how Bo mieet
the statutory abligations bave been
distributed to designated agencies,
public authorities, amd interested
parties.

Agencies are encouraged to provide
feedback on the procedures so that
the information provided continues
10 be appropriate. Early feedback
from agencies has indicated that
the procedures are informative,

INVESTIGATIONS

Omce a designated agency notifies
us of a child abuse allegation/
conviction we can respond in one
of three ways: oversight,
monitoring or direct investigation,

Owversight
Owersight involves examining the
information provided by an agency

to ensure that the response w0 the
altegation i3 appropsiate.

Monitaring

Monitoring, a more active and
closer scrutinising role, Includes
periodic review of the agency's
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investigation, providing feedback
andd sitting in on interviews,

Dvrect investigation

A direct investigation invalves our
assuming control of the
investigation,

Whien the head of agency is
satisfied that an investigation has
been concluded, we must be
provided with a final report,
tegether with statements and
supporting documents. We are then
required to make two
determinations — was the
investigation Into the child abuse
allegation properly conducted?, and
was appropriate action taken as a
result of the investigation?

Where the investigation is shown
to have deficiencies, we will issue a
report with recommendations 1o
the head of agency.

Direct complaints

We receive direct complaings from
memibers of the community in
relatlion to child protectton matters.
S0 far these have involved
complaints abxout the way an
agency dealt with the investigation
of an allegation of child abuse. Any
party, including alleged offenders,
can raiseé complaings,

Own metion investigations

We can conduct an “own motion”
investigations inte child protection
systemns or issues, This fype of
inguiry may arise where we have
detected a significant systemic
problem within an agency in
relation to the way that agency
deals with child protection issues.

Interagency Investigative Forum

In June the Interagency
Investigative Forum was established
1o facklitate communication on the
development of kdeas and best
practice inktiatives in the child
protectlon area. The N5W Pollce
Service mooted the ldea. [t was
agreed that, because we are an

impartial body with a particular

responsibility for the area of child

protection, we would be the

appropriate agency o convens and

chair the formm.

The forum intends to focus its work

G

= gnhancing child protection
Seatems in designated agencies;

* developing risk assessment
mcsdels in the emplovment
context;

* developing models for managing
allegations of child abuse against
cmployees;

* developing models for best
practice im child abuse/protection
investigations;

* providing information o agencies
on legal and ethical child
protection issues;

= providing an avenue for research;

* utilising the range of agencies
child protection experience; and

*= communicating the forum
activities across the seclor,

The agencies that are currently
Involved are:

= MSW Ombudsiman;

= Commission for Children and
Young People (COYP);

= MWW Podice Service;

* Dipartment of Community
Services;

= Department of Health;

* Department of Education and
Tralning (Case Management Uit
and Industrial Eelaticns Service);

* Department of Sport and
Recreation;

* Department of Juventle Justice;
* Catholic Commission for
Emplovment Relations;

Thee farem hid hael two successiul
meetings and has established

workgroups o develop specific
icheas and initiatives

Kariong investigation

Following four riats in April at the
Kariong Juvenile Justice Centre, we
wiere called upon to investigate the
causes and conditions that led to
the riots, with a partbcular emphasls
on possible systemibc issues within
the fachlity. This Investigation is
being conducted jointly by our
General Team and the Child
Protection Team. The Karong

Investigation is ongoing.

COMPLAINTS, INMQUIRIES
AND NOTIFICATIOMS

As at W June, we had recelved 149
inguiries abowt child protection
matters (see Table 1) amd &2
complaints and notifications of
allegations of child abuse (see
Tabde 2).

From July until end September, 315
new notifications had been
received. It is expecied this patbern
of natification will increse
significantly as designated agencies
become more aware of the
pn‘rﬂ-ﬂuwﬁ.

AL this stage the obiervations we
can make are that? most
natifications relate to the alleged
phiysical abase of children; some
reports received describe allegations
af serious emotional and sexyal
abasse of children; there is an over-
representation of boys as alleged
victims; and there 15 a failure in
soumie agencies to help seaffl deal
with disruptive behaviour.

From soame of the notifications
received, there are examples of a
failure on the part of agencies o
treat allegations of child abuse
sefhously; investigate allegations
thoroughly and fairly; make
approprlate declstons based on risk
assesament; and ensure emploves
rights are addressed.
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ISSUES

Development of draft “class and
kind" agreement with the
Community Services
Commission

The Conmmertlity Services (Complaiints,
Appeals annd Moridtoring) Act allows
the Community Services
Commissioner and the Ombudsman
to ‘emter into arrangements
regarding the co-operative exercise
of their pespective functions’, This
section also provides for the
Commissioner and the Ombudiman
to enter into clss or kind”
agreEments in connection with

Table 1; Inguiries received

ild protection matfers
witdl by institution

199E8-99

Agency Ingisiries
Mon-government schools 45
Chikd care 4
Substtute residential came (4]
Other public authority 18
Gowemmient schoali 1
Cowermment ather 13
Qtteer prexcribed body 2
Pubdic 18
Uniona/Peak bodies 9
Bon Jurigdiction agency 12
Total 149

AgEndy Complalnts/
nolifications

i | 12

DET mw

DOCE 3

Health 1

Police 36

Han-gevemement school 7

Chikl care cenbne i

Suibatitube resicdential care 1

Caher public suthodiny 1

Todal az

child abuse matters, and to disclose
information Lo each other. (n
several oocaslons we have met with
stafi of the Community Services
Commibssion to develop an imterim
protocol. It was agreed that an
interim approach was more useful
untll experience can better inform a
final agreement.

The matn features of the interim
agreement ane:

* the exchange of a bi-maonthly
schedule listing complaints amd
notifications relating to the
agencles within the jurisdiction
of both the commission and
oursehves;

# the handling of complainis akboul
joimt investigative teams by the
Crimbuedsman: and

* 5 strategic manthly meeting and a
six monthly joint review of the
prl:rh}l:_‘{ll.

Meeting with the Commissioner
for Children and Young People

The Cuabracdsiran Arendimennt (Child
Profection and Conraueity Services)
Act enables us to disclose
information about child abuse to
the CCYE Preliminary discussions
have been held to develop
appropriate information technology
systems and 1o flag privacy Issues.
Decisions about the types of
information to be exchanged will
folbosw consultation and feedback
from relevant stakeholders,

"Head of agency” for the
Catholic Church

We have reached an agreement
with the Catholic Commission for
Employment Relations (CCER) to
make a regulation specifving
CCER's Executive Director as “head
of agency” for many designated
agencies within N5W Catholic
dioceses, We acknowledge the level
of commitment 1o the prl.'t'lq.'l."llvl'.ll'l o
children emphasised by the
bishops, the directors of schiools,
COER and the Catholic Church
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PMrofessional Standards Office in
negotiating this agreement,

Disciplinary proceedings

The Conpndssbor for Children and
Young Peaple Act provides for a
system of pre-cmployment
screening for chibld-related
cmplovment. This is based on a risk
assessment related to the preferred
applicant which is carried out on
information such as: relevant
criminal records, oertain
apprehended violence orders, and
relevant disciplinary proceedings

During discussions on the dradt
guidelines for pre-employment
screening, it became apparent that
MmNy non-government
organisations were unclear as to
what was meant by the term
disciplinary procecdings’, as it is a
comcept mainly confined 1o the
public sector

Given our role in overseeing the
disciplinary progess in relation to
dn'ﬁigrba'h_:-:t '.'q.;rrl.-l.'il.*!_.. wi affered 1o
provide advice B0 non-government
.agtin-:_'ii_'s. 1 what constitutes
“disciplinary proceedings” and how
tor estalafish a |:Ii1|:‘“i'|:|l||1.lr:,-' s breanie,
This advice is currently being
||n:'pan;'|:l. anc shevald e available
Before the commencemant of the
|1n,-.r__-|'|:||:l|-::|:r'|:'|'|er'|.l: Srerning
provisions of the Cosrrission for
Chiitebrent arind Young People Act,

Monitoring compliance with the
Act

A systemn Tor monitoring agency
compliance with the reporting
requirements of the Act will be
devised and applied. This will
invalve developing agency profiles,
collecting predictive data and cross-
checking with complainis received
by alleged victims and alleged
offenders. A methodology for
tracking the implementation of
recommendations will also be
developed,

47



CHILD PROTECTIOMN

Our commiunity liaison strategy
— working together with
stakeholders

l!':mn.rml.rlil:.' liaidnn it & critical et
al our work, Exclh member of the
Child Mrotection Team lbas an
education role and is taking an
ACtive part in delivering
information sesskons across the
Slate.

Chur liaison '|:|l:'||'| cledws an a femiber
al models including communiny
development, Interagency
collaboration and building agency
capacity. We alm o

® pncourage information sharing;

* encourage agency involvement
and ownerships

* develop an understanding of
agency child protection capacity;

* inCrease an agency's capacity by
buildimg on existing structures;
and

L 1.I|.*l.'-|.'I|||:I st l"r.bl.'lil:'\'l_'h.

Maonitoring the handling of
investigations by designated
agencies

Our inwvestigation undt will
commeni on the effectivensss ol
investigations undertaken by
designated agencles and determine
which kind of allegatlons may be
exem from notiflcation. To this
emd data collection, development of
benchmarks, and analysing the way
agencies undertake investigations
will be important strategles,

Scrutiny of systems for
preventing child abuse and
responding to allegations

Hail |:lr.j|.'|i-:'4.' J:l.ui.l]l.ﬂlilltﬁi will b
developed o intorm agencies of
effective ways o prevent child
abuse. Some excellent examplbes o
practice already exist and will be
incorporated into the puidelines.
Toods for auditing agency practice
will include awdits, and mectings
with staff and wsers of services.

CHALLEMGES

How aware is our community?

Thiere 15 an apparent level of
reluctance on the part of some
emplovess, and some bodies
represenmting them, to believe that a
fellow worker might be capable of
the kind of appalling behaviowr
described in the repon of the Roval
Commission. This s despite a
recent deluge of media reponts of
pacdophile activity and the
disclosure of corruption and cover
up of past allegations of child abuse
in organisaticns. It s also despite
the willingness and commitment of
thie mapority of employvees to
protect children. There s a
prevatling mythology that once a
convicted sex affender or child
abuser has fulfilled thelr obligation
to sockety, whatever the sentence/
treatment, a “cure” has been
¢ffected and the person will not re-
affend. Rescarch findings indicate
the oppaosite is often the case,

Sandy Killick,
Commumnity
Liaisan Oilicer.
Child Protection
Team, s a kiy
conlacl beiween
our allice and
the comminiiy.

Real conflicts arise when employecs
are asked vo repon allegations of
abuse against someone they know
and trust. Many agencies have
made great progress (n this area
since the Boval Commission. For
others, the task of making sure all
employees motify heads of agencies
of any allegations of child abuse
against fellow workers will take a
major attitudinal shif. 1t will
requine effective education
strategies an the part of emiployers,
with our assistance and that of
other child protection agencies. I
willl alsor require the building of
trust and confidence in our team
and the systems we overses,

What standards of proof should
apply?

Substantiation af allegations of
child abuse is difficult, with
conviction rates of alleged offenders
lower than for any other criminal
charge, While some jurisdictions
have introduced reforms which
promise to improve evidence taking
frovm children and admissibility of
such evidence in court, there

mermain other barriers.

For criminal allegations the
cvidence placed before the court
has to establish beyond reasonable
doubt that the alleged offender is
guilty of the offence. For
administrative and disciplinary
murtiers, the fest is I:I:u:_'-nr-l,'hn;'.alt:.'
lovwer = theie evidence has (o
demonstrate an the Palance of
probiabilities the offence was
comnnmittedd, However, there is a
rL‘-:.I.IiI'lI.'IEH'HI Lksat the mare serious
the allegation, the mone -:.'Ir:llt'l:"“iﬂﬁ
the evidenoe mist be (o bring an
adverse linding
the Briginshaw principle.
Effectively, this principle raises the
standard of prood reguired in chibd
abause matiers to a level
approximating the criminal
stancard,

- this & Known as

In the USA and other international
jurisdictions, much bess rigorous
stanctards of prn-c:lf are :|:lr|;"i.-;_'|:i!_:-|_'|.| (h]4
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decision making in selation wo child
profection, In thede jurisdictions,
law makers have decided that the
public interest in protecting a child
is greater than an erropeous
determination that someone has
abused a child, These jurisdictions
alsa apply the concep of
‘unacceptable risk”.

Employers have a daty of care to
pratect vulnerahle people, such as
children, Allegations of child abuse
against an employee suggest a risk
tor athver children with whom the
person will come in contact. It is
time thist, a5 a coommumnity, we
debate whether the strict
application of the Briginshaw
principte in matters of child abuse
is appropriate. The experience of
other jurisdictions can inform us on
this complex matter.

What is child abuse causing
psychological harm'?

Psychological harm is the category
ol child abuse least understood and
appropriately managed, vet it can
ciuge significant long-term harm,
Agency policy and procedures
generally assist employees in
understanding behaviowrs that
comstitute sexual assault, physical
abasse and neglect, DET, for
example, gives clear direction to
teachers inm defining situatbons
whiene it 15 inappropriate to touch a
studdent,

There is bess clarity as to what
constifutes bebaviour cawsing
psychological harm o a child.
Teachers and childcare workers are
particularly concerned that a range
of unjustifiable allegatbons, under
this definition of child abuse, will
camiE b our attention.

The intent of the Act was to assuma
a broad definition of child abuse.
The legislation also provides for the
exemption from notification to us
of classes and kinds of child abuse
allegations, Initially we are
considering wsing this provision 1o
clarify the types of allegations of

child abuse invoelving behaviouwr
causing psychological harm which
miust be notified to us,

The scope of behaviour causing
psychoelogical harm that need not
e notified 1o us will be clarified
over time, based on the nature of
the allegations made, the
experience of agencies and the
demonstrated ability of agencies to
properly conduct investigations,
The experience of the COYEP will
also Inform this work, as will the
fnput from emplovee representative
BIOUS,

For behaviour to constitate
psvchological abuse, there should
b two relaved elements: behaviouor
of misconduct that has resulted in
abuse and some demonstrable
evldence of harm arising feom the
behaviour.

Relevant behaviowrs would clearly
include:

* consistently making excessive or
unreasonabie demamds, or
particularly serious individual
examples of such conduct

» placing a child in an
enwironment significantly
detrimental to child
development;

* a pattern and course of conduct
invalving scapegoating, or
humiliation;

* perskstent and targeted verbal
abuse; and

* failure to respond appropriately to
thireats of self-harm.

Demonstrable evidence of harm
following unacceptable behaviour
may include; vomiting, diarthoea,
sheep disturbances, extreme
attention seeking behaviour and
ather behavioural disarders.

Child abuse needs to be something
more tham medeness, insensitiviny,
and lack of interest or not including
a child in a particular activice. It is
reasonable to assume that on their
o, mone of these behaviours
constitute child abuse for the
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purpaoses of the legislation.
Howewves, in the context of a course
af pattern of conduct, they might
iy 500,

It is reasonable to assume thai the
legislature intended psychological
harm to be something more than
children are likely to experience in
their normal interaction with other
students, teachers, siblings and
parents. Pre-existing medical
conditions and family
circurmstances necd to be
considered as they could account
for what might first appear to be
evidence of harm.

What information, why and to
whom?

Inadequate record keeping of
complaints and allegations has
made it easy for chilld abuse
offenders to move undetected from
agency 1o agency. leaving them free
to re-offend. There is a need for an
exchange of information across
investigative agencies to track the
movements of offenders and to
detect patterns and trends, At the
same time, emplovees have i right
to privacy and confidentiality,
Balancing the rights of children to
b free from abuse and the rights of
employees o privacy will be of
prime concern in determining what
information meeds to be exchanged
and with whom.

FOI AND EMPLOYMENT
SCREEMING FOR CHILD
PROTECTION

Intraduction

The Connmisston for Childrer avd
Young People Act (the CCYP Act)
expanded the coverage of the FOJ
Act into the private scotor (5435
Under that Act a person s entitled
to apply for access to and/or
corection of informition aboat
disciplinary proceedings taken Dy
the person's cmployer dor a relevant
professional or supervisary Dody)
imvolving alleged child abuse or
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sexual misconduct by the person or
acts of violence committed by the
person in the course of
employment. This applies to both
public and private organisations
{"agencles”) Invalved in child
related emplovyment.

Employment screening

The CCYP Act makes emploviment
screening mandatory for peeferred
applicants for paid primary child -
related employment. This
obdigation applies to all
arganisations Involved with child

related employment (5.37),

Primary related emplovment is
defined in that Act (5.37(6)) and the
Child Protection (Prafyibiled
Emplaymment] Act (5.3).

Employment screening can Include
checks for

* any relevant criminal record of
the person with respect o
offences involving sexual activity,
acts of indecency, child abuse or
child pornography;

* any relevant apprehended
violence orders (AYDs) macde
against the person on the
application of a police officer or
othes public official for the
protection of children; and

* any relevant disciplinary
proceedings completed against
the person by the employver or by
a professional or other body that
supervises the professional
conduct of the emploves, being
completed proceedings involving
child abuse or sexual misconduct
by the employee, or acts of
viclence committed by the
employes in the course of
employment.

Options for access to
infarmation

There are two separate wavs in
which persons the subject of
employment screening can obtain
access o Information that has or
maybe used in employment
screening:

Farmal

FCO applications to the relevant
agency(les) for access o any
documents containing infornation
about relevant disciplinary
proveedings: and

Applications to the Police Service
for access to any documents
concerning the applicant’s criminal
record (presumably documentation
Concerning amy AV msde against
the person on the application of a
police odficer or other public
officialy would have been available
to the person concerned soon after
the AVO was first issued; or

informal

The employviment scréening
guldelines required to be produced
by section 35 of the CCYP Aer
tentitled Employrrent Screening
Provedirres for CIG Profectinn)
provide that:

* if an applicant’s criminal record
contains matters considered
relevant to the position applied
for, the applicant is o be
cantacted confidentiality and
shown the record for the purpose
of verifying its accuracy and to
seek further details;

= if an applicant has been the
subject of completed disclplinary
proceedings in relation to child
abuse, sexual misconduct or
violence in the workplace, and is
comsidersd relevant to the duties
of the position applied for, the
applicant is to be contacted and
given the opportunity to verify
that the information relates to the
applicant and commenting omn
any mitigating cirumstances: and

* applicants are to be notified of
infarmation obtained about them
during the swreening process that
may adversely affect thedir
application,

Access to information under the
FO Act

The COYF Adt provides that where a
person has been the subject of any
relevant disciplinary proceedings,
thee person is entitled:

* po apply for access under the FOF
At b any dooements of an
agenty containing information
absout those proceedings (s 4301
and

to apply for the amendment of
the agency's records relating to
information about relevant
disciplinary proceedings, on the
heasis that the information is, in
the persons opinion incomplete,
incormect, aut of date of
misleading (543030,

The provisions of section 43
effectively extend FOI to cover all
non=government organisations
involved in child related
employment that hold information
concerning relevant disciplinary
proceedings against curment or
former emplovees (extending to
disciplinary proceedings completed
within the period of five vears
immediately before the
commencement of section 39 of the
COYP Add, which at time of writing,
had not vet commenced),

Any provision of the FOF At
relating to fees and charges payable
by applicants does not apply to
such applications for soess to
documents (5.43(2) CCYP Act).

Where an emplover §s under a duty
tox rakify the Commission for
Children and Young People of the
name and other identifving
paarticulars of any employee agalnst
whom relevant disciplinany

procecdings had been completed by
the emplover (s.3%(1)), the
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employer is under a further duty to
retain records of information that
the emiplover is supposed to 5o
notify. That duty applies despite
any requirement for disposal of the
record, for cxample any regulation
applying to records of information
of disclplinary procesdings with
respect bo public sector emplovess
{5.39(5]h

In assessing applications made for
access o any documents containing
any information about relevant
disciplinary proceesdings, while the
presumption should be that
doscuments the subject of such an
FOL application should b releasesd,
exemption clavses in Schedube 1 of
the FOI Act that may be relevant
include clauses 4, &, %, 10, 13, 16
and 20k

Clause 4: Docernents affecting faw
enforcement and public safety

In particular subclause (1)
paragraphs (a), (), (<), (e} and (h)
ihowever it is important to note
that clause (40 2)a0v) provides that
a document is ot an exenmipd
documient by virtue of subclause (1)
if it merely consists of & report on &
law enforcement investigation that
has already been disclosed to the
perscn or body the sulsject of the
investigation).

Chause 6: Documents affecting
personal aifeirs

Which would only be relevant
where the documents included
informatiocn about persons other
than the applicant.

Clouse 9: Internal working documents
It is unfikely that this clause would
be relevant becawse relevant
disciplinary procesdings” are
defined to include only completed
proceedings and exemption under
clause 9 shiould generally b
claimed only in relation o
dicuments that are relevant to
decisions that are vet to be made.

Docurments about completed
disciplinary proceedings are not the
subject of any current declsions.

Clouse 10; Documents subject fo legal
professional privilege.

Clawse 13; Documents canlaiming
confidentiol material.

Clouse 16: Documents concerning
operations of agencies

Where it could be validly argued
that disclosure of a document could
reasonably be expected to have a
substantial adverse effect on the
management or assessment by an
agency of the agency’s personnel
and would, on balance, be contrary
tor the public interest.

Cleize 20(d): Relating to documents
contaiming matter the disclosure of
witich would discloze matter refafing
to o protected dischosure within the
meaming of the Protected
Discloswres Act,

Amendment of records under
the FOI Act

It is important to note that whene
an agency refuses to amend its
records In accordance with an
application, the notification to the
applicant must, amongst athier
things specify the reasons for refusal
and the findings on any material
questbons of fact underlying those
reasons, together with a reference to
the sources of information on
which those findings are based.

Furthern, where an agency refuses to
amend its records, the applicant is
entitled 1o require the agency to
add to those reconds a notation
specifving the respects in which the
applicant claims the records to be
incornplete, incoreect, oul of date or
misleading, and, if the applicant
claims the records to be incomplete
or oul of date - setting out such
information as the applicant claims
is mecessary o complete the records
or to bring them up to date.
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Agenches are then reguired to canse
wrrithen notice of the nature of the
notation to be ghven to applicant.

It is also relevant to note that whene
an agency discloses to any person
{including any other agency) any
information contained in that par
of its pecords 1o which such a notice
relates, the agency:

* s required to ensure that there is
given to that persom, when the
information |5 disclosed, a
statement stating that the person
1o whom the information relates
claims that the information is
incomplete, incorrect, out of date
of misleading and setting up
particulars of the notation added
10 its records under this section;
and

* may include in the statement the
reason for the agency's refusal 1o
aménd its record in the
accordance with the notation
(46430, FOI A,

As o matter of fairmess and good
prisctioe, where an agendcy has
previously disclosed to any other
agency that it subsequently agrees
to amend, it shoulsd;

* notify the applicant of the
Wlentity of the agency to whom
the records had been provided:
and

* inform that agency of the
amendment it has made,

Given the megquirements of section
391 ) and {2) of the COYP Act for
cmplovers to notify the
Commission for Children and
Young People, and, on redguest,
provide another employer with
details of the disciplinary
procecdings for the purposes of
employiment screening, it mayie
necessary for applicants wishing 1o
have their recards amended o
make separate applications 0 other
as:m‘iﬁ as wall as tey thie
commission.
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COMPLAINTS
ABOUT

public authorities

LONTENTS

The level and quality of customer
service provided by general
authoritles is attracting our
imtense scrutiny. The public
interest in this area s strong and
wi are keen to encourage
improved customer service, as this
should reduce the number of
complaints ultimately coming to

4.

Ad part of our work to 14l customer
service standards, we commenced a
major initiative to audit the
custeamer service of public
authorities which were selected on
their substantial level of public
interaction, We wsed a carefully
planned program of “mystery
customer imuiries by our siaff to
thie authorities, We started In April,
and intend this audit to be an
Ongoing project Ye also hope o
wark with the Premier's
Departimsent to assist
implementation of any
Improvements we recommend. W
are also proposing to work with
other specialist watchdog bodies
such as the Health Care Complaings
Commission, to undertake similar
audits of the public authorities
within their jurisdictions.

We have also conducted a survey of
public autharities complaint
handling systems, which is a key

52

mechanizm for monitoring quality
amd redressing shortcomings in
customer service, During 1999
2000 as a further initistive we will
enlist the public’s help, asking
them to provide us with examples
of red tape or incomprehensible
bureaucracy, whether it be
legislation, regulations or policies
that affect them, If appropriate we
will approach the public authority
concerned and recommaend they
seek to suitably amend thelr
legistation, regulation or policy or,
if this is not practicable, to issue
clearer guickelines,

Complaint handling appears to be
pood at universities, An unintended
consequence of increasing lee
fevels, and the rising numbers of
full=fee paying students, seems to
be a greater readiness by students to
complain about university services.
Recent complainks to us suggest
most universities need to Improve
their services in terms of enforcing
proper codes of conduct,
simplifying and clarifving their

regulations (ensuring such embody
tramsparency and procedural
falrnessy and that reasons are given
for decisions (such as appeal or
special consideration
determinations) whenewver
practicable. Universities who are
reluctant 1o embrace such
prirvciples, and whose behaviour
generates complaints, will be
pursued by s

COMPLAINT MUMBERS

This year we received 967 formal
written complainis and 1,620
informal oral complaints about the
public authoritles dealt with in this
section. We also received 71
regquests to review our initial
ceterminations. A further 510
written complaints and 6,110 oral
complaints were received about
authorities, arganisations amd
individuals mot within our
jurisdiction. Where a complaint
falls outslde our jurisdiction we
provide appropriate referral
information whenever possible,

1200
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Flgure 1: Written complaints abeul public suthorities recebed
A Fhve year comparison
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Table 1: Mature of written and oral complaints
about public authorities 199859

WRITTEN

COMPLAINTS
Approvals |
Grants, boences, permits, registrations, apphications
Charges 10
Level of charges, fees, penalties/relunds
Contractural lsswes 65
Tenders, contracts, masnienance
Infermatian 42
Improper disclodure, meElusal to alterddoiose,
wrong advioe
Managemen 13
SUpETAon
Biscomdict 1L
Corruption, condlict of intenest
Batural justice E ¥
Denial, procedural faimess/Tailure to give reascond,
other procedural objecticn
Paligy/ L '
Objection to policy/iavw, faulty procedures
Regulation 02

Dicriminatory enforcement of reguiations/|aw,

failure to enfonce/imvestigate, unfeasonabhe

unjustified enforcemsent

Lervice g |
Celayed acthon, falure to act, no replies,

poof service, nideness, discrimination

Wrong decisbens 18
Prejudice, malice of bias, baded on wiong facts,

other reasons

Other &0

Hon-jurisdictional issees e

Total PEF
6040

500

400
100
pani]
N}

o

150495 199594 1 FRETT 19758 10585

Figare 2 Wrillen complainii received alout public suthorities cutside our jurisdiction
i five year comparison

HEW OMBUDSMAN 199789% ANNUAL REFORT

PUBLIC AUTHORITIES

Table 2: r'_r!-ru'.':l-l.hi.".r_i about
|1-|;I:|Ii4: authaorities 199899

Complaints recelved
concerning agencles
outside our jurisdiction

Written 10
Oral &,110
Total LR
Complaints determined

{writlen)

Formal invesligation

cormiplebed 4
Formal insestigation

discantinued 3
Preliminary or indonmai

investigation complebed 452
Asgesument only gl
Man jurisdictian issues 106
Total 1,004
Current investigations

(ot 30 June)

Uinder preliminary or informd
investigatian 123
Linder fonmal irmeestigation 3

Written complaints about
authorities within jurisdiction fell
by 12 per cent this yvear, but this
folbowed rises of 20 per cent Last
vear and 11 per cent the year before
thiat. A five-year view suggests a
very slight upward trend in this
tvpe of complaint. Oral complaints
about public authorities within
jurisdiction rose one por cent this
vear and those against bodies
outslde our jurlsdiction rose by four
per cent. Written complaints about
non-jurbsdictional matters rose nine
per cent. This year we finalised
1,006 written complaints and 73
reviews about general authorities
within jurisdiction,

We have several hundred general

authorities within our jurisdiction
and a feature of complaints about
them ks their wide diversity.
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Complaints to us have covered
universities, govermmaent trading
enterprises such as Sydney ‘Water,
land tax, legal ald, health,
transport, pollution and housing
issugs, This tist is far from
exhaustive and it is often difficult
tox discern meaningful trends in a
wide variety of complaints.

Below, we report on our Customer
service audit, owr complaing
handling survey and cases where
customer service was a prime issue.
There are also a number of cases
where we identified a systemic
admindstrative flaw and ones where
wi prompted Individual redress,

CUSTOMER SERVICE AUDITS

Sinde state public scctor agendics
introgfuced a guarantee of service
initiative in the carly 1990s, they
hawvi: been urged to adopt a
customer focus and to set
performance standards for thelr
services, This continues to be a
pricrity of the current government.
Drespite such policies, and recent
redquirements of governmaent
agencies to adopt quality
management policles and systems,
w continue to recelve many
complaints about basic customer
service.

In response ko this we have begun a
series of selected audits of the
general standard of customer service
across the public sectorn We are
using @ mystery cusiomer
methodology. This technique is
wildely used in Auwstralia and
overseas In the private sector, and
increasingly in the public sector, o
measure the quality of customer
service. It also provides a way [or
authorities to Improve their
understanding of the customer's
perspective and to reinforce
standards to thelr staff.

The aims of the audit ane;

®= t assess the standard of frontline
customer servioe at selected public
authorities whose core business

involves a high level of customer)
client comtact;

1%] Ilighl'i;_qlu any deficiencies in
the level of customier service
provided by them;

® tor report and make
recormmendations for
improvement where the level of
customer service is considered to
be seriously deficient,
unréasonable or discriminatory;

= to provide general feedback to the
sampled agencies; and

= to motivate public sector staff o
provide high levels of customer
service, and o maintain customer
service standards lomg-term,

|"E"I:II:I|I:' make adsessments abxout the
guality of customer service using
the reference points of reliability,
responsiveness, assurance, empathy
and tangibles, As far as possibile, our
audit samples a number of obyjective
méaseres to provide an overall
insight into the guality of customer
service provided by the agencies,

Mystery customers

We disigned mystery shopping
chatlemges around the main way
citizens communicate with public
agencies — face-to-face, or by
telephone, letber or email, We
tested, where possible, the
published customer service
standards of the agency which we
teak from thedr publications swch as
thiEir guarantee of service and their
annueal reports,

The scenarios we used for making
requests, or seeking information,
were Based on the agencies own
published material, which described
the services it provides, and also on
real complaings made about the
agenches to us. We limited the
sepvice requests we made 1o the
provision of relatively simple
information that should be easily
available, or o actions that do not
invalve any unmeasonakle
expenditure of time or physical
resources on the agency's behalf.
The mystery customers are drawn
froam our staff and include a range
af ages, ethnicities and genders, to
represent as far as possible the
customer mix of the particular
ARENCY.

The main cwtcome of the oudits is a
report back o the agency an our
findings. They are not an in-depth
eviluation of an agency’s
organisational performance. Rather
the audits use a randomily Hmed
critical incidents data collection
methodology te provide a snapshod
of the agency's general standard of
customer service, If the audits reveal
major problenms, we may use our
ordinary investigation powers to
take a closer look at the agency's
syrbemms ancd procedures,

The audits started late in the
financlal year and at the time of
this report three were completed.
Summaries of the first two appear
below and that of the thind,
“Marrickville Council® s in the

lecal councils section of this report.
Other audits are currently under
way.

This year, our siafl
posed a3 “mystery
cuslomers (o measure
the customer serviee of
public agenties. The
service provided,
information given and
the timelinews of the
response were measuned
against the agencies'
own iaternal standards

HEW OMBUDSMAN 199895% ANNUAL REFORT



Department of Industrial
Relations

Thirty mvstery customer phone
calls were directed to the
department during April and May.
Thie calls were abxout award
inguiries, industrial rights and
obligations, licences, workers
compensation and gencral
information requests. Minety-three
peer cent of calls were refermed from
the recepiionist to another persomn,
and approximately half of these
referred calls were placed in a
hedding queue for a long time, an
average of six minutes 42 seconds.

The person who eventually
answered was judged on their basic
customer service skills such as:
giving the name of the agency or
sectioni6d per cent); an appropriate
grecting (75 per cent); and the
Person’s name (seven per centh At
this referred tier af service, one
would expect names 1o be provided
automatically and appropriate
greetings given in a higher
percentage of cases than were
recorded, The general level of
courtesy could also be Improved.

O average, staff were rated at 2.43
on a four point scale, which
indicated that the courtesy they
showed was somewhere befween a
neutral/business-like response and
pleasantly courteous. Similarly on
average the interest shown in the
caller's problem was liss than being
helpful and actively interested with
the majority of staff providing basic
information, but no more, inan
otherwlse neutral fashion,

Omly 67 per cent of calls were
suceessful in reaching the people
who were easily able o answer our
questions or provide the
information we sought. However, in
the remaining cases the
department’s stalf provided further
referfal information, wsually
including phone numbers of
ancther section of the department
or other relevant agencles for us to
contact. On balance, the service

provided by telephone $0 Custoamers
af the depariment is professional
and of a high standard, We found
improvements could come from &
reduction [n call waiting time and
by stalfl personalising their service
by automatically providing their
Mames,

The department has a well-
developed informative web page. It
includes extensive awarnd dietails
which would be able to satisfy the
information demands of many of its
typical callers. Communication
with the department is facilitated
by a variety of emall links directly
froom the web page. The departmaent
has set itsell a standard of replying
tor emabls iImmediately, or if they
can't be, by the next working day.
Cimly 20 per cent of our customer
eimails were responded to on the
same day and another 20 per cent
were responded o on the following
clay, which is a 40 per cent
performance achievement agsinst
its own standard. The longest reply
took eight calendar days, This
indicates that the department has
either an unrealistic standard for
replying to ematls on the basis of its
current internal procedures or, the
procedures are not being adhered to
vigorously enough. The fact that 20
per cent of the emalls sent to the
department were not replied to at
il also concerned us.

Ome email tested the department’s
ability to deal professionally with
complaints. The response received
demonstrated a number of positive
features of best—practice complaint
handling. Although the complaint
by its nature could never be
verified, the department™s
spokesperson apologised for the
conflicting information that had
been allegedly received, In this
respect, they gave the customer the
benefit of the doubt and provided
an appropriate redeess, a simple
apology.

The reply, however, went further. It
was chear that the comphaint had
been taken seriously, for a possible
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explanation of the alleged
discrepancy in information from
two sources within the departmeni
was provided (involving the timing
of updates on two different data
hases). The reply from the
departmental spokesperson also wsed
the complaint as an opporiunity to
sell the award subscription service of
the department and pointed out the
positive features of this service, The
reply in general was friendly and
entirely appropriate for the type of
complaint that it addnessed,

Written conbacls

In responding to written
correspondence the department
performed exceptionally well. The
department’s standard for replying
to written correspondence is a (urm.
around of one month, except where
more detailed issues are involved
and the reply might take longer. In
such cases an acknowledgment is
promised within seven days of the
imgquiry

The department far exceeded this
standard in replying to the mystery
customer letters we sent. Wherne it
was possible to calculate, the
average time taken for the
department to reply to letters was
6.1 days. A high proportion of
fetters were signed by a recognisable
persen, although less than half
included an invitation to make
further comtact if more Information
weas needed. All the letters were
professional and adopted a
business-like response. In many
cisies, fhe letters were supplemented
with a variety of brochures and
ather additional informatlon, all of
which were of a high standard,

Face-to-foce conbact

The replies we recelved to the
inguiry letters we sent were of a
high standard, and this was also
evident in the personal service
provided to customers who
attended the department. Cur
miystery customers rated the
appearance of the facilities and the
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staff highly in terms of their
neatrness and presentation. Cong
customer service skills, such as
making eye contact (20 per cent)
and giving appropriste greetings to
customers (800 per cent) were also
rated highly, Thie counter staff who
made initial contact with owr
myvstery shoppers were rated on
average as being near pleasantly
courteous, and the staff they were
referred to were rated even higher
Baoth initial counter stalf and the
stall ouf customers were refefred to
were also rated highly in terms of
the interest they showed in our
miystery customer's problems,

Walting times were at an acceptable
bewvel at the counter and when
referred to o further staff membser,
Finally, the level of satisfaction of
our mystery customers in achieving
thelr goal in visiting the
department was high, 80 per cent of
the mystery customers found the
department’s staff were readily able
to answer thelr question, or provide
the information sought, withouwt
amy difficulty.

We found improvements in face-to-
face service could come through
better slgn posting, the adoption of
name tags by staff and general
refresher tralning on features of best
practice customer service. Cherall
thee level of service provided by the
department to casual customers
appeared to be of a high
professbonal standard. The
deparument's Director-General
responded positively to the asdit.
Thie results were discussed with his
senlor executive and managers and
thie recommendations considersd
for inclusbon in the department®s
P999-2000 business plan.

Department of Fair Trading

The Departmaent of Fair Trading has
i relatively high mumiber of
customer contacts each yvear. s
1997-98 annual report savs that
almmast B H) customer inguiries
were handled at its 23 customer
service oentres, With service
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diemands an this level the
department needs sufficient staff
and sophisticated
telecommunicatkons and
imformation retrkeval technology to
provide the level of customer-
focused service it promises.

Telephone conbacli

Our audit indicated that the
departmient ks having serious
problems coping with its current
lewel of customer phone inguiries.
An alarming 58 per cent of the calls
we made to the main contact
number of the department weres
unanswered. In some cases, our
mystery custormers had to make
calls over & number of days, and at
different times before they were
successful. A number of them
reported that at that point they
wioeld have normally given up and
only persisted for the purpose of the
audit, Furthermore, the average
wait int the recorded miessage queus
was long, 95 per cent of our
mysiery shopper callers had 1o hold
on for six and a hall minutes before
betng connected with a customer
service officer. This Is also lkely to
encourage callers to hamg up.

This indicates that the department
may in fact be losing a significant
proportion of its potential customer
base either through insufficient
staff to answer calls, of
shortcomings in its
telecommunications system, In its
response to the audit, the
department pointed out that calls
o its Penrith call centre had
doubled since 1997, They believed
sommee techinical difficulties, and an
inmability to fill stalf vacancies
because of the sector wide freere an
recruitment, had been behind the
difficulties we experienced. The
computer equipment used to
manage incoming calls is currently
bBeing upgraded and the use of
interacilve voloe response software
1o automate responses §s under
investigation. An exemption to
enabxle the filling of vacant

positions has been granted, and the
Director-General has created seven
additional positions to cope with
the department’s workload,

Once we were connected to a staff
member we found the reception to
calls by the department was goosd,
Basic customer service skills, such as
kdentifying the department and
glving an appropriate grecting, were
the standard, although only 37 per
cent of staffl gave thelr name,

Cher mystery customers rated the
courtesy of the customer service
cifficers answerlng calls relatively
highly, 2.6% on a four point scale,
indicating that the standard of
response to callers Is more than
mere business-like and verges on
the pleasantly courteous. The
interest shown in the customer’s
problem by these stall was also
rated fairly highly, at 2.4% on a
three point scale, This indicated
they were ol perceived as just
neutral and business-like, but were
seen a3 helpful and actively
interestedd in the callers problems.

Best practioe inguiry handling
means that the first contact person
is able o answer the majority of
ingquiries and refers a calber on only
ance if the call cannot be answerned
by them. The departmeent
performed well here, with only 26
per cent of the calls having to be
referred 1o another person,
However, ane call transferred 1o an
cxtension rang for eight hours
unanswersd before our mystery
customer gave up!

Of the referred staff who actually
provided the information sought by
our callers, only a small proportion
gave their name (14 per cent),
although almaost three quarters of
them gave the name of the section
af the department and 57 per cent
of them gave an appropriste
grecting, At this referred ther of
service, one would expect names to
b provided, or appropriate
greetings given in a much higher
percentage of cases. The level of
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courtesy of the referral staff was
similar to that of the initial staff
whio dealt with the inguiries, as was
the level of interest they showed in
our callers problems.

A high number (91 per cent) of calls
were successful in reaching staff
who were readily able to answer our
questions, or provide the
information we sought. In the
remaining cases, the department’s
staff were usually able to provide
further referral advice.

O balance, the service provided by
telephione 1o customers of the
depariment ks professional and of a
high standard, once they are
actually connected to a seafl
member. We found the major areas
for improvement were the provision
of more Incoming phone lines and
a reduction in call waiting time.
Staffl could also personalise
customer transactions by providing
their names. The department
advised us that it is revising its
procedures manual for customer
service staff to re-emphasise some of
the best practice matters raksed by
our sudit.

Email contacls

The department is lagging behind
in the provision of emall. Its web
page contains only two specialist
email links and the majority of the
department’s brochures and
publications do not advertise the
ematl addresses of department staff
ar their different branches. In the
two cases where we were able to test
the department’s responsivensss o
ematl sent via its web page, the
department was slow In responding,
29 days In one case and 27 In
anothee. This is well outside its own
standards for responses to either
telephone or letter contact, and is
an area where significant
improvemcnis could be made.

Customer expectations aboaat
responses by emall tend to be
higher than for inquires etther by
telephone or letter. Even with
those, research indicates that

expictations are high, For example,
this year a survey conducted for the
Customer Service Institute of
Australia found that when people
make a phone complaint 37 per
cent expoected It to be dealt with on
the same day, with 45 per cent
expecting it to be dealt with in the
sime week, For written complaints,
19 per cent of peophe surveyed
expected an acknowledgpment
within 2 days and & further &4 per
cent expected an acknowledgment
within one week, Expectations of
how quickly matters would be dealt
with were also high. For written
complaints, 46 per cent expected
results within one week anmd 42 per
cent expected a result in two weeks,

In the face of growlng community
expectations, it appears the
department needs to ghve attention
to setting and monitoring
turmarcund thmes for replying to its
existing emall. This needs to be
done before expanding ts email
systems. In responding to our avdit,
the depariment acknowledged thai
the customer feedback section of ks
wibsite had become a de facto
Inquiry or complaint point for
internet users, A more satistactory
solution needed 1o be found and a
propaosal under its quality
management program to handle
clectronic complaints is belng
considered.

Whritten contacls

When responding to written
correspondence the department’s
turmarcund time was exceptionally
good. The department's standard s
a turn-around of 15 days for
response to letters. The department
far exceeded this, with an average
turnaround time of 9.4 days.
However, it must be remembered
that our mystery shopper letters
called for relatively simple
information. They did mot requine
thie department to carry out any
detailed work, or an investigation,

They made pood use of standard
letters, which were of a uniformly
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high standard, casy to read and
stralght to the point, On the whaole
they adopted a professonal,
basiness—like response. In all cases,
the wrlter was clearly identified and
in all bt two, wherne it was not
approprlate, invitations were
extended to contact the writer for
further information or to just
discuss the matter. This is good
custoamer service practice.

While the department does mot
necessarily answer correspondence
by letter, and makes use of the
telephone presumabdy to cut time
and cost, its performance in this
area was not as good. The
department sets a standard of five
days for replving to cormespondence
by telephone. In our awdit we
found the telephone responses
actually took longer than the
written responses. The average time
for telephone responses was 12.6
days, well cutslde the department's
expected target time,

e major concern in terms of the
correspondence 1o the department
was that 10.5 per cent of our
mystery customer letters received
no reply. At the time of writing the
audit report two months had
elapsed since these letlers were sent.

Face-to-foce comtoct

The high standard of written replies
by Customer inguiries was also
evident in the face-io-face service
provided to customers atteénding
the Svdney Fair Trading Centre and
the Hurstville Fair Trading Centre,
Both of these centres received visits
from our mystery customers.

We rated the appearance ol Facilities
and staff reasonably highly in terms
of their neatness and presentation,
Poor signage at bath centres was
identified and the lack of chaies and
waiting space at Hurstville was also
particularly noted,

The department appears not to
encourage stall to wear name tags,
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op if it does, there does not appear
to b high compliance (30 per cent
at one centre, A0 per cent at the
other), Even name tags with
people’s st name encourages a
mare (riendly atmosphere. Cone
customer service skills such as
making eve contact (100 per centh
and giving appropriate greetings to
customers {70 per cent and 80 per
cent) were rabed very highly at both
cenires.

The courtesy of counter stafl at both
centres was rated on average as
being more than neutral and
busingss like, Sydney centre stafi
were perceived as being “pleasantly
courteous” although the Husstville
staff were seen as mose meutral in
their courtesy level, Similarly, the
sydney centre staff were perceived
to show more interest in the visitors
problems than thase at the
Hurstville centee. However, the
level of courtesy and willingness to
asiist at each centre were both
acceptable,

Waiting times were also at an
acceptable level at both centres,
although the Sydney centre
performed better. Half of owr
mystery customers were served
immediately at the Sydney centre,
and the others on average waited a
little over four minutes to be
assisted, The worst wad a wait of 16
minutes, which is considered
unacoeptable in a service centre of
this type. At Hurstville more people
hiited b wait i queues but the
gueases were shorter and certainly of
an acceptable stancard. Finally, owr
mystery customers bevel of
satisfisction was high, Eighty per
cent of the mystery custormers at
basthy centres found the
department’s staff able to easily
anawer their questions, or provide
the information they sought.

We found improvements in fece-to-
face service could come through
better slgn posting, the wearing of
name tags by staff and general
refresher tralning on features of best

praciice customer service, The
department pointed out to us thal
at the time of audit of the Sydney
Falr Trading Centre, it was still
completing its fit out and that
additional signs have now Been pul
in place. Also an automated ticket
miagchine has been installed to
facilitate inguiries, At Hurstville,
thie problems with signage outside
thie building had been raised with
building management bat the
department hiwd been advised its
current lease precluded erecting
such signage, It also acknowledged
the space restrictions and informed
us it is currently considering a
proposal to relocate to anotier
building. which would sgnificantly
improve the sitwation.

Overall the level of service provided
bw the department to casual visitors
appeared 1o be of a high
professional standard. However at
the time of our audit, the
department appeared to have some
major problems with its telephone
connection times which needs to b
addressed. The department said it
found our audit findings helpiul
and acted upon our observations.
Coples of our report were forwanded
to the managers of all Fair Trading
centres with a view to improving
performance across the state.

Complaint system survey

[N response o a sUrvey wie
conducted during the vear, 119
different departments, agencies and
statutory authorities provided
details of their complaint systems to
us. The survey examined hosw well
public authorities were meeting
commaonly accepted best practice
stamdards for complaing systems,

There has been a huge upsurge in
implementing complaint policies
and systems over the past fow vears,
I 1991 we found that only 15 per
cent of agenches surveved had a
complaint handling manuwal. In
199, we found 49 per cent of
agencies had a formal instruction
manual for complaint procedures

for their stall amd 89 per cent had
specific complaint policies, A
furtier 3.4 per cent had
undocumented standard practices.
The larger the agency, the more
likely it was to have a
comprehensive complaint handling
syatem with 14 per cent of agencics
with less than 104 staff having no
policy at all.

Performance standards relating to
complaint management were
evident in 67 per cent of agencies.
Thess coversd acknowledgment af
receipt and completion/resclution
of complaints within certaln time
frames and systems 1o check
whether complaints had been acted
L,

Making the existence of a
complaint system and its acoess
points well known to an agency's
clients and customers is a stancdard
of an effective system. This is an
area where the survey indicated
improvements could still be made,
Sixty flve percent of the agencies
that responded to the survey used
brochures to inform the public
about their complaint procedures,
but only 18.5 per cent of agencies
publicised their complaint handling
information in community
languages. Less than hall, 44 per
cent, utllised complaint feedback
forms to note the receipt of
customer feedback. One in three
agencies, however, are starting to
use a more sophisticated means of
publicising their systems, such as
including information about their
complaint procedures on their web
pages and/for advertising complaint
hatlines,

MNeed to skill staff

A good sign of the increasing
sophistication of complaint
hancling in the public sectar is that
many agencies recognise that
effective complaint handling
requires special skills, Sixty eight
per cent trained their contact and
frontline staff and 26 per cent of
agencies trained all their stall. For
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agencies with fower tham 100 staff it
was less than 50 per cent,

As the Cvabisisiman’s Effective
Cinniplaid Harnfling Guidelines make
clear, quality customer service
dictates that complaints must be
handled well, Complaints can also
e an imporant way (o obtain
customer feedback and provide data
for continual improvement.
However, 1o use complaints in this
way requines having systems for
recording and analysis.

The survey results demonsirated
significant changes within the
public sector. Eighty one per cent of
agencies said they recorded
commplaints and suggestions, and 48
per cent did this using computer
svsterns. Fifty nine per cent of
agencies said they systematically
analysed their complaint data to
generate internal reports, which
mosEly went Lo serior management.
Howewver, 10 per cent of the
agencies surveved made this
information available to all staff.
While the majority of respondents
said they recorded complaint data,
only 63 per cent Included detalls of
thve todal numiber of complaints
they received in internal
management reports. This suggests
many agencies only record
complaints in individual files,
which seriously impedes their
ability to analyse complaint data for
tremcds and underlying systemic
Cses,

Even the number reporting intermal
might be an overestimate, as less
than 50 per cent of respondents
were able o provide us with
examplis of such reports,
Furthermore, some agencies
appeared to only go half way in
analysing complaint data,
Seventesn per cent of the agencies
who analysed their complaint data
did not use the results 1o prevent
the same problems recurring. Yet,
this is the point of complaint
analysis,

A similar survey was conducted of
local government authorities some
results of which are summarised in
thwe Local Councils section of this
report. We will publish a seperate,
more detailed report of the survey
foussing on best practice examples.

State Debt Recovery Office

There's no-one to take your call

In 199849 we recelved 218
complaints and Inguiries about
poor customer service provided by
the State Debt Recovery Offlce
(SDROY). The complaints foecused on
the delay In ssulng enforcement
orders, fallure to respond to
carmespondence and an inability to
get through to the office. We
querbed this with the SDRO which
explained it lacked the resources to
manage its workload.,

The SDRG is5 a division of the
Attorney General's Department and
its role is to provide a debt recovery
service to NSW government
departments and agencles, It
pursues overdue debis arising from
court judgements, the kssue of
infringement notices, victims
compensation determinations, of
other debis as prescribed by
regulation. Its authority to do this
comes fram The Flaes Aot SDRO
recovery action commences with
issuing of an enforcement onder,
which is mecessary for the person o
discharge their deb.

The SDREO commencoesd on 27
January 1998 and we received our
first call about them on the same
day. A common complaint was that
debtors had not been Bsued with
enforcement orders and therefore
could not satisfy their debts, Many
complainants were angry that listed
SORO phome numbers were
continuowsly engaged, and that
their Letters had received no
acknowledgment, even after many
muceriths,

One woman who had written to the
SDRO four times between May and
September 1998 had received no
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response 1o any of her letters. In
addition, her frequent attempis 1o
phone the 50RO were unsuccessful.
Within two weeks of us contacting
the SDRO an enforcement order was
isseed to her and paid immediately.

We contacted the 50RO on a
numiber of accasions over this
period and sought explanations for
the number and types of complaints
we were receiving, 1t was clear the
SR had been established with
insulficient respurces to deal with
the state debt caseload that had
basilt up over many vears, The
SR made submissions to have its
resources strengihened and as a
result, earlier this vear, further
resaurces were dllocated 1o them.
Since then we have noticed a
decline in the number of
complaints 1o us and believe this
reflects the SDEOYs ability to
provide an improved level of
Custoamer service,

Department of Land and Water
Conservation

Knock-down, but no drag-out
We assisted a farmer to obtain an ex
gratla payment to defray the cost of

repalring damaged fences.

In September 1996 an intense
stormy, which our complainant
called a "wornado’, swept though his
Binnaway farm, bringing down
many large trees which fell from
adjoining crown land across his
boundary fence, He asked officers
from the local “forestry office” 1o
help him remove “their” debris so
he could repair his fence. Officers
inspected the damage, but said
while it was within thelr power to
remove the debris it was financially
unviable. Mot realising he had
contacted State Forests, rather than
the Department of Land and Water
Conservation (DLWC), the
complainant pursued “the
department” for some months by
telephone without any result,

The mn‘nplainant was concerned
about DIWC'S refusal to carry out
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the work Because It is an offence to
enter crown land wathout
|11.'r|1|i.'.-ii.-|1llu ofF Loy PeEmsove timber,
either “living or dead, upright or
fallen’. He wished o repair his
fence to keep s cattle contalmed,
bt cid mof want to risk legal

actiog.

Hivwisver, after the loss of 8 oow and
a call through the broken lence,
and withaout Iﬂ_'n:lli'-:illl:l. {15
r|._ﬂ|1:|i:'-|.'|:l the fence to protect his
herd, His written requests 1o DLEWC
for financial assistance to defray the
costs of removing the rees wene
relused and he complained to ws. Al
that time we were also unawane that
pwics anethorities were involved, We
believed, that as the owner of the
frees, [MEW had sodme
responsibility 1o assist with their
remoscal Franm the hl::-l:llll.‘l.ll!.' lenee,
every iF they would not assist with
the repair of the fence, or the loss of
the cattle, DIWES fBilure toogrant
'|:|n|,'r|1||i'.hiu||| For thee farimser toy enter
cromn Land o carry ot £he work
and remove the fallen trees was also
an Essue,

Cur ir'|-:||.|'|ri|:".- eliowed thie
1,'|1:|||:|ai:ti||11 Fuacd 'i:|1i|!:i.||ll}' |:r||r-1.|.|:'|.l
Weate Forests and not DI, which
was ndab aware of the ]:ln::-l:lbl.'ul unkil
it received Biis letter for financial
assistance. o g practical sense the
iy muthorities shuore tnee
11-.-.'r|1.'r'.|||:|r.' State Forests owns the
tirmber and borest prlu:!urls. Loy e
extent of 1heir commeencinl wse,
otherwie, being on crown land,
LW oavns Ehe trees living or
dead, upright or fallen’. The initial
I|'|'3.|r|.-'-:"ti||n Iniad b Careiesd ot |:|}'
Wate Forests odlioers, wiho

Thank voo for vour waleing
A fOmoE AN SECUFENE O Feply
Witkaue! osssfance

o (e KiA

considered the fallen trees not b be
of sawlog specification, and so
declined to take any action

LW sald that although the local
council could get matural disaster
reliel funding to repair roads amnd
public facilities damaged by the
stoom, DLW could not. Its
insurance did not cover this
simuation. Without accepting
liability for the matter, and despite
thie initlal confusion, DLWC agreed
to resalve the complaint. They
made the offer of an ¢x gratia
payment of 31,032, This was
generous glven that its officers had
not been involved in the initial
decision to decline to remove the
timber.

Roads and Traffic Authority

Beackdown on backour

We helped secune a change to
parking arrangements on i
dangerous stretch of road, Cur
complainant lives on a busy Sydney
road, which is alw narmow and
winding. When cars park on a
sectBoan of thie road, at the entrance
to a culvert adjacent 10 his
driveway, his view of the road is
ohstructed, He cannot safely exit
his :Iril.'l:'l.':.:_'!.' without the assistance
af another person, who has to stand
on the road and stop the traffic, On
wieek days, when b was at work,
theere was mosone available 1o I'|li.'l|'|
his wife pegotiate this dangerous
11Iiﬂ'u'it:|-' exit.

The complainant made many
approaches to the RTA, reguesting
no parking signs or barrers be
placed on the road adjacent to his
dri'l.'q;-wu},' bor presvent Cikes |:nurki|13 in
this speot, enabling him to have a
clear view of the curve of the road.
He alses made a video from the
drivers FH'r"\.IH'L"”'r't'. which showed
ke very shaort Lime span between
the first sighting of an approaching
voeliecle and its arrival L‘a-pp-;'liiw the
drivesway, He sent the video to the

KTA and his local councl] traffic
commities with requests for
assistance.

Although twio RTA officers
inspected the site, they declined his
Teiusl because the area was very
short of car parking spaces and
many local residents did not have
off street parking, Because the
traffic volume was nol high they
fede thee situation was not as
dangerous as thie complainant
claimed, This deciston prompted
Lt complaint to us.

At an on-site meeting between all
thie parties the BTA ofticers saw ihe
complainant's fear foe his swile's
safiety was clearly genuine. When
invited by the complainant 10 take
their owm car in and out of the
driveway they found the situation
from a driver’s viewpoint was not as
casy as they first thought, They also
had trowble manoeuvring their car,
This hands-on experience proved
the complainant’s point and the
RTA agreed to install fAexible
guideposts s barriers to parking
and to investigate the placemient of
a mirrer on the opposite side of the
road. The complainant ancd his wite
wiere very hapgy with the outcome.

Department of Housing

Stand and deliver!

We pblained an apology for a
family who were former
Mepartment of Housing tenants.

Phue to its assistance during periods
of Bamily crisis the family were wall
tli:..l:llll'-ull.'l.[ torwands the department.
They were also very proud of thelr
recond as good teranis Hefore
relocating to Western Australia the
family left contact detatls with the
department. At the time they left
their rent account was
uneeconciled, but they were told
that il the property was left clean
and thdy any malntenance costs
woilld be absorbed by the
department. Nine months later, ot
of the blue, the family received a
debt recovery agency clalm fior
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5449, There was no indication how
this claim had been calculated or
whiat it represented. Recovery
action was threatened unless
Immediate payment was made.

e family promptly sent a legles to
the depariment by registesed mail,
explaining their distress at this turn
of events. However, the letter was
“Inadvertently misplaced” by the
depariment and no reply sent. Six
months later the debi collection
agency sent the family a notice
demanding payment of the claim
within 72 hours. Intimidated, the
family paid.

Our inguirics revealed the family
did indeed owe three weeks rent.
However, there was no record that
the family was ever 1old of this
debt. Althouwgh it was the
department’s responsibdlicy o
ensure clients reaching the end of
thelr tenancy were awarne of any
outstanding delbsts, the account
appears simply to have been
included in a bulk transfer of
unpald accounts referred to the
debt collection agency. The
department failed to canvass
repayinent options available to
former tenants indebted to the
department.

The department acknowkedged
what it called teething problems in
implementing its new debt recovery
processes and apologised to the
family for the distress which had
been caused,

SYSTEMIC ISSUES

University complaints

The entithesis of procedural fafrness
This vear we received 446 written
complaints about the ten
universities In M3W. There were 28
such complaints last year. Some
were about academic assessments of
students work. In this respect it is
warth restating our firm pallicy that
wiz will not second-guess academic,
technical or professional

judgements made in good faith {see
Handling Complaints about
Authorities and Departments in ouwr
1946-57 annual report].

Hiowwevier, a ‘.i.Er'lHI:_'.aﬂl ramybieEr ol
the complaints faised
administrative Ssues 1,'hrﬂiil|]}'
relating to universities complaint
handling, with the most serious
concerning formal appeal
procedures. We have already set oul
in the overview to this section how
we Intend to approach university
complaints generally. The fellowing
case typhiled some of the systemic
problems.

A b student at the University of
Mew England (UNE} complained in
1997 about the failing of her thesis
and the way in which her appeals
agalnst that declsion were handled.
She also complained about the
adequacy of her supervision, bat we
diclined to investigate that part of
her complaint. Her main probiem
arose when her three thesis
examiners disagreed. One passed
the thesls, the other two called for a
rewribe, We also had two shmilar
cases this vear invalving
disagreement among thesis
examiners and wunclear procedures
for resalving that disagreement.

The re-writhen thesis

Ouir investigation found that after
the inmitial disagreement, the UNE
Fh» committee, to which the
examiners report, resolved that the
student showld be permitted to
rewrlte her thesis to take account of
the cxaminers criticisms. $he did so
and re-submitted her thesis. UNE
rules allow a thesis to be submitted
only twice. Again the examiners
disagreed. They made new
critbcisms of the thesis, which the
student could not address because
the thesis had already been
submitied twice.

The PFhD committes then appointed
an adjudicator who, under the
rules, was to consider the examiners
reports. I order (o properly assess
the examiners repors the
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ad.udl-ralm' helieveed e needed first
I examine the lhl?"ﬁ'l'i.,. which he
dict, The adjudicator's examination
l'rm.].dl:,.' reflected the erticisms
3.|.|'|.'a|.‘|'g.' imade ol the theiis but Jdid
FaLse SOHTE mew rlﬂ-i:nh. The
adjudicator recommended the
degres not e awarded.

The Mal) commities mwet and
midified the student of the
adjudicator's e anil invited her
b make a submission to the
Stancling (Executive) Committes of
the Academic Board which would
conskder her submission, togetier
with the FhDD commities's
recommendation that the degres
not be awarded, before making a
final decision. Throwgh her solicitos
she made a 13-page submission
that addressed hoth academic and
procedural points,

Common commitiee membership
The chalr of the standing
commitiee was also chair of the

PR committes and there was
another member common (o both
commibttees. Although UNE had no
relevant guidelines on comflict of
interest it told us:

Mo maember of the Standing
Commitiee has advised that they
conskdered any appagent conilict o
intercst in pasicipating i Uhe
determinatkon of an appes] against
a decision they made a5 memibers
ol the FhD? Committer.

Mo member of the standing
commitiee had read the thesis in
guistion and the scwdemic points
raisecd in thie vtuckent’s subanission
were ot considéred. The standing
commities decided that the degree
stvoudd mot be awanded, but

fepartment o

&l
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provided the student with no
reasons for its decision.

Al this stage the student wiote 1o
the Internal UNE Cmbudsman
asking him to investigate her
complaints about her supervisor,
the examination of her thesis, her
Inability to answer new points
ralsed im re-examinatbon, the
adjudication process and the
common membership of the
standing and PhD committees,
Because he knew the student, the
LUME Ombadsman declined to take
thi case, but passed it to the Deputy
Vice-Chancellor {Academicl whi
himself was a membeer of the
standing committee. He purporied
b Investigate the complaint as a
LUNE Crmbasdsman, although he
Later sald he had not acted in that
capacliy.

We found the UNE Ombudsman
system lacked appropriate record
keeping and failed to issue annual
reports, which was particularly
unforunate given that the
university had a succession of four
Cimbudsimen in the five years to
1997, We recammended, and UNE
accepled, that an appropriate
regime of record keeping and
repaorting should be introduced
forthwith for the UNE Ombudsman.

While the UNE Ombaedsman issses
were important, our principal
cofcerns related 1o the sysbemic
procedural fairness isswes, which
kad surfaced through the
complainant’s case. This led 1o us
further recommend:

® the PRI committes ensure thesis
authors can sulbimit, and have
conmsidered, academic argument
about any point of new academic
criticism raised during re-
examination of adjwdication of
the thaesis befare the commities
rmakes it fimal recommendation:

= thie standing committes only
consider appeals agsinst thae Phi»
committes's recommendations on
procedural and not academic
grounds;

F3

= nio members of the PhiD
committes should sit on the
stonding committee during its
consideration of any appseal an a
FhD committess decision on a
thesis.

The complalnant, of course, wanted
hier fallure changed to a pass,
Dresplte our severe criticism of the
hamdling of hér case we noted in
this respect we had:

not been convinoed that had those
shoricomings Jin procedural
matters relating to consideration of
her thesis] been abaent, there was a
skgnificant prospect that the result
for her thesds wonld have been
different from the one already
reached,

Unsurprisingly, the complainant
was unhappy with this conclusion,
but it was simply the product of our
e as the objective investigator.
Wi are nod the advocate of either
the complainant or the public
authority subject of complaint.

The student’s cose, and our ngport,
prompted @ thorough review of
LIME"s PhI} regulations and this
rsueltedd in g much clearer and faires
regime,

Department of Education and
Training

Home and away

A complaint was made to us abwout
punishment gliven to a student
under a schoal’s discipline policy
covering behaviour out of school
howrs and off scheol grounds. As a
result of this case, the Department
of Educatbon and Training issued a
Legal Services Bulletin clarifying the
‘reach” of school rles.

The department also provided ws
with additional information
explaining why the student had
been punished for throwing eggs at
a teacher’s home. The depariment
acknowledged the case ralsed
questions about the jurisdictiomal
extent of schools discipline policies
and it would be timely to provide
clarification to schools. The

departments bulletin explained
that the main issue for schools to
consider is whethier there is a
genuine connection between an
incident and the school
relationship. If there is, disciplinary
action is justified. I the connection
tor the schood is merely incidental, 1t
is not.

Address of convenience

Following our inguiries into a
complatnt about the Department of
Eduecation and Tratning's
procedures for out of area school
applications, the department
amended ks enrclment procedures
to require the address given by
parents o be checked against other
resicdential evidence, such as rates
notices, electricily accounts and
telephone bills. School principals
were reminded of the need o
monitor parents addresses, to
ensure they genuinely live where
they claim.

Cur compainant™s application for
her ehild 1o attend 3 schoal outside
her area had been rejected. She was
concerned that other parents had
circumvented this rule by giving a
home addeess, within the schioal's
catchment area, where they did not
actually reside. The department
locked into the specific example
the complainamt had given and
found the address in queestion was
genuine, However, the department
acknowledged a need 1o inhibd
applications with false addresses.

Integral Energy
Electricity debt shocks

Following our inguiries Integral
Encrgy amended thelr policy which
threatened people with
disconnection, and actwal
disconnection for other peoples
debes, A pensioner rang this office
complaining her electricity sis to
be disconnected because of a debt
owed by the person with whom she
shared an eleciricity account. The
debt related to a previous acoount

HiW OMBUDSMAN 19989 % ANNUAL REPORT



which had nothing to do with our
caller,

Under the Electricity Sapply Act,
electricity distributors are obliged to
supply clectricity when people, who
ape connected to their system, make
an application, The supply may
only be denbed in certain
circumstances, including if the
applicant has breached the
custamer contract,

Integral Energy todd us its policy
was o transfer debts from previoas
individoal accounts bo mew jaint
accounts. This made all partics 1o
the new joint account liable for
debits on the previous individual
accounts of any party. The
distributor argued the threat of
disconnection was the anly way (o
ensure these debts were paid, Other
forms of recovery action wene oo
cxpensive, particulardy when the
jolnt account holders werne
pensioners.

W argued there was no reason to
stop supplving electricity to the
caller, so disconnecting her could
be unlawiul. We also pointed out
the customer contract allowed the
distributor to reclaim recovery Costs
from the individual debror
concermed. Integral Encrgy
immediately agreed mot to
disconmect the caller After further
inguiries it amended its policy so
individual debts are no longer
automatically transferred to new
joint sccounts.

Dental Board

A poinless extraction

The complainant was dissatisfied
with how the Dental Baard dealt
with her complaint. As a result of
our inguiries, the board provided an
explanation for its actions and
agrecd to improve its custoamer
servioe by amending its procedures.

Wie confirmed the board had taken
a year o deal with the complaint
amd in that time faibed to contact
the complainant, When she finally
recelved a response, the board's

letter did not specifically address
the issues she raised in her
complaint, or indicate whether they
were Investigated by the Dental
Care Assessment Committes
(A

The board explained that it did not
normally take so long to deal with
complaints. However, in this case,
the DCAC experienced difficulties
contacting oneg of the dentists whao
had treated the complainant, The
board explained It did not contact
the complainant because it had no
new [nformation for her.
Mevertheless, It expressed regret it
had falled o do so, It agreed that in
future, where such delays ocourmed,
it would consider sending periodic
letters to complainants advising
them their complaints wene still
under conslderation. The board also
agreed to provide the complainant
with reasons for its decision,

Sydney Water/EPA

Clearing the alr

We helped residents obtain new
procedures to minimise the odowrs
from o sewage plant.

We received numerous camplaints
abrout offensive smells ab @ sewiage
treatment plant at Riverstond. In an
effort to resolve the matter, we
lialsed with Sydmey Water and the
Envirenment Protection Authority
(EF'A) and attended a mecting to
discuss the matter. As well as
Syidney Water and the EPA,
representatives from Blacktown and
Haowkesbury councils and from a
private company operating on the
plant site, attended.

Following a sharp increase in the
number of complaints, Sydney
Water acknowledged there was a
problem with plant odour.
However, It was unclear which
activity, or combination of
activities, caused the problem,
Following initial success in
mitigating the odour it recurred
with particular offensiveness
towards thie end of 1998,
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Our inquiries revealed that some
new operations had commenced on
the site without community
consultation. We pointed out that,
even if a new development
application was not strictly
required, good sense should require
community consultation before
starting such operations. A number
of residents were concerned that It
was only since the problem
emerged in May 1998 that they had
been given any information and
the ways in which the processes at
their plant differed from those at
ciher (reatment plants.

Sydrey Water agreed 1o implement
further measures to resolve the
profalemn. These included clearing
stockpiles, ceasing programs, and
restricting operations by the private
company on site, The EPA
explaingd it was responsible for
renewing the sewage treatment
plant’s licence every year. The EPA
undertook 1o make meeting
pollution reduction guidelines a
condition for licence renewal. We
made clear that whitle we could mot
investigate the private company”s
comduct, we would expect Sydney
Water 1o ensure the company
complicd with all appropriate odour
rectification measuses,

Wi were thanked by several
residents who believed Sydney
Water's response to the profdem
wis aided by our invalvement, We
beliewe Spdney Water is miaking a
genuine cffort o resolve the
proflem and also feel the EPAS
action would assist resicents by
make Svdney Water morne
accountable,

Vocational Education and
Training Board

Letters In Rmba

We prompted change o a
ministerial comespondence system
and the walving of a substantial
assessent fee.

A Western Australian man
complained to us after he had
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difficulties obtaining recognition of
his aircraft industry trade skills by
the MW Department of Education
and Training. The complainant had
previcusly worked with British
Acrospace Awstralia and served with
the RAAE In his attempts to obtain
recognition over a 1 2-maonth period
e had contacted various
govermment deparbments and
agencies, including the Vocational
Education and Training Board, A
number of unsatisfactory responses,
then a failure o reply, led the
complainant o contact us,

Ouir invgpuiries (o the Minister's
office idertificd a flaw in his
department's cormespondence
management system. Previoushy,
umrceptabile draft cormespondence
wits sent back to the department by
the Minister for redrafting, but was
nark then placed on an wrgent!
priarity list. As the redaft was not
om this list, the Minister's office was
unaware the response was still
outstanding, or there was any delay
in responding,

As a result of our inguirics the
ilepartment chamged its
comespondenos managemaent
system so that all correspondence
retuwrmed by the Minister's office for
redrafting is autimatically included
o the urgent/priority list,

The department still required the
complainant to have an interview
in Sydney, In order to have his
trade skills and qualifications
assessed and reclassificd. However,
due ta the delay in responding to
himy it wabved the usoal $700 fee for
such an assessment.

Department of Transport

Who's got the call?

A taxih owmer's exclusion from the
local taxi co-operative (for reasons
mod relevani tooour inguires) meant
she was unable o acoess its radio
network, which was the only one in
the area, This put the cwner in
tireach of her taxi licence
conditions. It also meant the public

ted

cffectively had one taxi bess to call.
For three years the owner tried
numerous ways to remedy this
situation, Attempts to sell the
licence failed because potential
buvers could not get assurances
they could join the co-operative, or
access the network,

The owner asked the Depaniment of
Transport to requine the local radio
netwaork to atoept her taxi. The
department refused. She then asked
permission to put her licence on
hold” and this was also refused, AL
the same time the department
threatened to remmove her licence if
its conditions were not met,
Fellowing her complaint to us, the
chepartment wrote to the owriier
waiving the condition that her taxi
b part of a radio netwaork and
affering to approve the non-
operation of the taxi,

The department claimed it had no
legal means to compel a radio
network 1o accept a taxi licensee as
a member. However, authorities o
operate taxl radio networks ane
granted under the Passerger
Transpart Act and this permits the
department to impose conditions
on them. We told the department it
wis obliged to determine if the
riedio network was operating
reasomably in the public interest,
and if not, to consider imposing
conditions on the radio network’s
authority, We were concermed the
lestal co-operative, ather than the
department was effectively deciding
who could operate taxis in the area.

The department eventually soughi
an explanation from the co-
operative. While the department
sadd it was not satisfied with the
explanation, it did not want to
impose particular conditions on
that co-operative without
consulting the industry generally,
The department told us it was
developing new taxi network
stanclands and regulatory
amenidmients, and hoped to have
the new regulations in place by
March.

Wi closed the case on the basis that
thie issue would be considered in
the taxi network review and the
complainant would B sent a copy
of the discussion paper and invited
tor make a submission on it Cur
decision was also influenced by our
sgparate investigation of the
department concerning private hine
car licences, which seemed likely to
recommend significant
improvements in the depanment’s
acdministrative practices. In June the
taxi owner tokd us no discussion
paper had been received, and she
was ol Aware of any new
regulations, We have resumed
indguiries,

Killer fees

The Department of Transport
applied policies that were contrary
ter the Perssenger Trenrsport Act which
threatened the viability of some
existing and proposed hire car
businesses, These policies reswlted
in unrealistic and inflaged fees
being imposed for short term biee
car licences,

The Act was intreduced i 19990 1o
rermove restrictive regulations, allow
entry of new service providers and
create an environment conducive o
the operation of market forces.
From its inception, all licences for
private hire vehicles were issued as
nan-transferable, short term
licences with a fixed term of one
vear. The licence few was to be
determined by the Director-General
reflecting his estimate of the open
ket value of the licence if it
were transferable,

Initially, in areas where there were
na existing hire cars, licences were
issued free amd subseqguent licences
cost 14 per cent of the value of the
existing lbcences. Persons issued
with lcences were required to sign
a document setting ot the
conditions of operation. One clause
stated that, after the current licence
expired, relative to the issue of any
future license, the fee would be
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imdexed by the Sydney CPl. This
condition was not honourned.

[n 1990 the pedicy was changed o
that subsequent licences weng
charged a minimum fee, or where
there had beéen a sale, 14 per cent
per annum, indexed, of half the last
sale price of a hire care plate. If
there was no hire car plate sale, but
thiere had been a taxi plate sale,
that sale price was used to set the
hire car licence fee. This was
commaonly the case. In 1992, the
policy was again changed o0 that no
free licences were [ssued. bat the
minimum fee (then 33 2000
applled.

The crux af the complaints received
was that hire cars are nok taxis, and
therefore the short term licence fee
should not be determined by
reference 1o the value of a traded
perpetual taxi plate.

Hire cors and taxis not equivalent
The investigation concluded that
the department had a statutory
duty to apply the provisions of the
Act and that Implicit in this duty
was a respansibility to do o fairy
and im the public interest. The
department did not do this.

The department claimed in its
fetters o complainants, policy
notes, advice Lo members of
Farliament and o us that the policy
was revised in 1992 1o ensure
eguity across regions and between
the taxi and hire car industries in
country areas. However, the policy
change favoured country taxi
operators o the detriment of
existing hire car operators and
ultimately the public.

I jusl can’t thank oo enough,

The stated objective of the policy
change was to discourage hire cars
from acting as de facto taxis, The
rationale was that the department
had only limited field staff and
fimanclal resowrces to directly
enfarce regulations, and that the
new lHoence fee policy would
address the problem. In some cases
the palicy led to bee increases of
mare than 406 per cent. This made
fhe shaort term hire car leenoes
unviakle and created a barrier 1o
entry,

The Act required that the Director-
General make his determination
with reference fo the market value
of the lcence, This was not done.
The fees charged o the
complainant in 1993 and 1994
were excessive. They were not hased
on market vilue bt took into
aecount irrelevant comsiderations
such as the threat the hire car
crprerabors |!||i|ght frase B thue
viahility of country taxi operaiors.

Fatlure to test the auarket

Apparently no market testing was
carried out by the depariment wntil
1905, and then only in one anea.
The information which came from
that researcl bed, as part of a court
settlerment, to a drop in the
complainant’s licence fee from
S10,900 1o 51,000 and a refund of
thve earlier excessive fee, However,
subsequent increases drove the
coanplainant back to us arguing the
1,I|:|:|:|.rl|:|||.-|'|1 was still pc:r'i.iﬁ:ing i ks
discriminatory and unreasonatle
Comarie,

In July TR the Act was amended,
rlnlril,'llnﬁ_ the |::-|1I||::-r|. Eol .]|r|'r|:".!| (1%}
thie Local Court over fees amd
removing the requirement that the
fee reflect market value The
1_'r_|-|:|lp|ui.r|.'i|:|l'h licenoe fee was
subsequently increased o S11,500,
It seemed an inescapable
conclusion that the decision o
change the Act was motivated by a
desire 1o remove the problem rather
than face it, ensuring that the status
(qui was maintained.

HEW OMEBEUDSMAM 19989% ANMUAL REFORT

PUBLIC AUTHORITIES

Cr il'l'u'-l."ﬁl'igi'l.li.ll'll'l fevamdd that senior
mianageEment had stubdoenly
refused B consider that this
1_'|_|-||b|;}'|:|i|'|l migkht have merit and
that it was the policy that needed
tov be changed, rather than the
egislation, The department wsed
Elhie exetise af |:r|.'|I|J.i|'|;q eV iR I:'!.-'
external consultants 1o deter
complainants and justify inaction.
Reviews which were critical af the
department’s actions didn’t have
thelr recommendations
implemented. Submissions by
departmental officers that the fees
were too high, and contrary to the
Act, were also jgnored, as was expert
advice that the fee was excesslve,

Unrealishic inferest rale

In 190 a ten vear bond rate of 14
per cent was introdeced, as a @Eoor
in setting fees, and the department
poersisted in using this for many
vears even though the rate fell
significantly in subsiquent yvears,
All im all, the departrnent™s policies
acted to dissuade, or préclude,
wiould-be business people from
applying for licences and
conducting businesses which were
atherwise lawfully permissible.
Some existing loence halders went
aut of business due (o the
significant imcrease in fecs.

In June 1998 the new Director-
General announced a number of
reforms to the hire car industry
which included use of the current
market bond rate, at that stage less
than skx per cent, and a
competition poelicy review to be
conducted by the Independent
Pricing amd Regulatory Tribunal
(IPART). The matter of fees for short
teren hire car Hoences Is still under
review and awaiting the outcoma of
the IFART revicw.

As a result of our Investigation,
recommendaticns were made which
tncluded ex gratlta payments to the
complalnants and a recaloulation of
fees paid by all affected licence
holders, as well as other
administrative improvements, The
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department responded positively to
the report and is in the process of
implementing all the
recommendations,

INDIVIDUAL REDRESS

Legal Aid Commission

Funding fallles

A firm of solicitoss complained that
the Legal Aid Commission (LAC)
had mot paid its costs in accordance
with LAC funding guidelines. As &
result of our inguiries, the LAC
reassessed the complainants oosts
and agreed 1o pay an additional
52,0000

Under LAC guidelines, funding is
granted in stages. Funding for stages
one arkd tiwo of Family Court
custady provesdings is paid as a
lixed lump sum. However, funding
for stage three proceedings, defined
as those betwisen the prehearing
conference and up to and including
the hearing, is provided as a lump
sum fee, based on an estimated
preparation and hearing time. The
rate is $100 per howr,

The complainants applied for, and
wiere granted, legal aid funding for
stage one and two proceedings.
They subsmitted an account for this
wiork and were paid the applicable
lump sums, They excluded stage
three work from their account
completed before the pre-hearing
conference. They informed the LAC
of this in their covering letter,

The complainants application for
stage three funding was initially
accepted, Howewer, the LAC
subsequently terminated funding.
The complaimants appealed to the
Legal Aid Heview Committee, Their
appeal was dismissed, The LAC
invited them to submit an ilemised
account for work done between the
pre-hearing conference and the date
on which funding was cancelled.
The complainants account included
the stage three work completed
before the pre-hearing conference

and work completed afrer funding
was cancelled while they awaited
the patcome of their appeal. The
complainants sought 54,730
tonwirds thele costs and 51,541 for
disbursements. After considerable
carmespondence, the LAC paid a
total of 32,946, The complainants
then came to ws. At oL suggestion,
the LAC agreed 1o reconsider the
complainams account. It then
agreed to pay an extra 52,0060,

Changed circumstances

A Blue Mountains woman
complained to us that the LAC had
rejected her reguest to walve a
contribution of 51,051 levied
against her. After we contacted the
LAC it reviewed the case, agreed her
recquest was reasonable and waived
the contribution.

The LAC had aided the woman in a
property setilermnent. This
contribution was imposed when the
court determined the woman
receive the family home as part of
that settlement amd determined:

The hisband shall be solely
responsible for the payment of the
mcrigage until i is discharged in
full.

Imposition of the contribution,
where the waoman was receiving an
effectively unencumbersd property,
wolild have besn remsonable,
Howeyer, shortly after the cournt
determination the husband
received a five year gaol sentence,
closed his businsises and was no
lomger able to continue mortgage
paymernts. The woman therefore
became responsible for the
martgage and believed the
contribution was fow
unreasonable. A view which we,
and subsequently the LAC, agreed,

Sydney Water

Sydney Water'’s Rouse Hill charges;
Part two

Publicity surrounding our
imvestigation into Svdney Water's
river management charge in the

Foasse Hill Development Area (see
the Protected disclosures secthon in
this report) prompted a related
complaint. Our complainant
purchased a wacant block of
subdivision land in the RHDA from
a ceveloper, After settlement,
svdney Water demanded a sewerage
buy-in charge of 5925, The charge is
levied on all BHDA land owners.
The complainant however had no
notice of the charge prior to
settlement. Following our inquiries,
Sviney Water agreed to waive the
charge,

In its determination on the charge,
the IPART said it would be ralsed on
registration of the plan of
subdivision in Sydney Water's
reconds, In the complainant’s case,
the plan was reghstered with Sydney
Water on 10 March 1997, On that
date, the developer was the Land
owner, The charge was not ralsed
until 13 Junme 1997, By then, title in
the land had passed to the
complainant. Therefore the
complainant, not the developer,
wits liable for the charge. The
commplainant felt the apparent
injustice was compounded by the
lack of notice of the charge prios to
purchasing the land.

W discovered that, despite the
IPART determination, Svdney
Water's processes do not allow a
charge to be ralsed at the time of
plan registration. However Sydney
Water's independent legal advice
wits that the IPART determination
allowed it to delay ralsing the
charge until the land to be charged
is connected to the sewer

In the complainant's case the
developer's conduct delayed
processing of the deposited plan.
While this meant the charge was
not raised until after settlement
dite (30 May 1997, it Is likely that
ewven had it been raised prior to
siettlement, the complainant would
have borne its cost in one fonm of
another. The IPART also determined
that who pays the charge |5 a matter
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for negotiaton between the
developer or purchaser.

Sydney Wober’s efforts
Nevertheless, Sydney Water has
trled 1o ensure purchasers ang
noftified of the charge prior (o
purchase. Where the charge has
been raised but not paid by the
developer, it will be disclosed in the
5,66 cenificate given to the
purchaser. Even where the
certificate does not disclose the
charge, the certificate will be
scoompanied by a brochure
containing information about the
BHDW and the charge. Wherne a
purchaser searches a RHDA
property, they are sent a brochure
outlining the background to the
developmient and the charges
applying in the area. Finally, the
notice of requirements Sydney
Water issues to developers provides
information on the charge and
requests that, In line with the
IPART determination. developers
inform prospective purchasers of
the charge so they can make
informed decistons,

The complaimant’s ignorance of the
charge prior to settlement arose
from an unfortunate set of
circumstances. His solicitor applicd
for a «.66 certificate on 16 May
1997, but sent the application o
the wrong post box number. Sydney
Water did not receive the
application until 27 May. As a
result, the certificate disclosing the
charge was not issued until 16 June
19497, While the charge would not
have been disclosed In the s.bé
certificate had it been issued before
the charge was raised on 13 June
1997, the existence of the charge
woutldd have been disclosed in the
brochure accompanying the
certificate. Accordingly, had the
complainant received the certificate
prioe to settlement, he would have
had suffickent Information albsout
the charge to facilitate negotiations
with the developer. The delay in

lssuing the certificate was clearly
bevond Sydney Water's control

Whe were unable to determine why
the backup mechanisms noted
abowe did not result in the
cormplainant’s solicitor, or the
developer, advising the
complainant of the charge before
purchase. Sydney Water offered to
waive the charge if given a copy of
the settlement document as
evldence the complaimant was
unaware of the charge, The copy
was provided and the charge
walved,

Departmient of Housing

Avoiding the brenches

We uneoversd confusion n the
Department of Housing's handling
of a request for priority rehousing
and we facilitated the installatlon
of safety railing.

Om one of our regular community
visits to Mewcastle, an elderly,
almost blind, man complained to us
about the department's decislon 1o
refuse fis request for priority
rehousing. He believed his poor
vision placed him At serious risk of
falling into stormwater drainage
trenches dug around the paved area
at the back of his house. The
trenches were up to 60cm deep.

Our inguiries revealed the
department had mistakenly
understood the complainant was
applyving to be nehoused in one
particular property only, We liaised
with Maitland Coundil™s
community options service, who
told us they would assist the
complainant to lodge an appeal
against the decision to deny
priority rehousing,

In arder to protect the complainandt,
wie also asked him to agres o a
suggestion by the department that
the dangerous area be safety-railed
pending his appeal. Onoce again,
Maitland Councils community
options service assisted, by
undertaking to check that the
railing complied with relevant
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Australian bullding standards. The
appeal resullt is not yet known.

Lowe thy nelghbour

We helped resolve a Newcastle
woman's longstanding dispute with
the Department of Housing by
moving her into subsidised private
accommcdation.

The department told the
complainant she would lose her
rental rebate subsidy, Our inguiries
revealed this threat arose from an
imtractable nelghbourhood dispute,
between herself and a neighbour
who was not a Department of
Housing tenant. In the meeting
which eventually resolved this
matter, the department
acknowledged the neighbour was
malntaining a kevel of surveillandce
on the complainant's house that
bordered on harassment, This
included videotaping the
complainant’s young tecnage
daughter as she sunbaked on the
front lawn, An additional factor was
that the neighbous™s child attended
the same school as the
complainant's som. As a result of the
dispute, her son wias missing classes.

The department decided to rehouse
the family. Unfortunately, the
depariment's first attempt was
unacceptable, as the property
offered was directly opposite the
business address of the hostile
neighbour. Two mare offers were
made, which the complainant
declined, because they were nod
located near a school able to
provide speclal care for her son who
had a long history of emoticonal
distress and learming difficulties.

A systemic problem s that arcas
covered by the department’s
administrative units do not
correspond to school zones. The
complainant told us that after she
refused the department's third
relocation offer she received a
telephone ultimatum from a
deparimental officer to either
accept or face being taken to the

ar
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Residential Tenancies Tribanal on
an unspecified charge,

At this point we met with senior
departmental officers and the
complainant. In view of housing
stock shortage in areas resquested by
the complainant, she agreed to
accept subsidised private rental
accommaodation within an arca
which could accommaoclate her
son's schooling needs. The
complainant would remain on the
departmental list for housing stock
wiithin her area of cholce.

State Rail Authority

It was a joke — this time

W helped solve a mystery after a
Central Coast man recelved a rude
letter purparting to be from the
State Rail Authority (SRA)

In July 1958 the man wrote to the
SRA about delays in rabl service
owing to track work. He received
what he described as a prompt and
pleasant reply. Howeves, six months
later, he was distressed o receive a
further letter on CliyRatl betterbead
which said:

U receiving vour lasi

Correspoasbence in regasds o

trackwork on the Newcastle lime.

My colleagues and I, in all our Im'rg

careers, have never received o more
feehle letter of mmpl.‘tlm.

Whilst we undesstand that yoo
were paced al an fnconvenience on
that particular weekend, we cannot
fathom that you, & responsible
meember of the public, cafnmt
understand the meed fof o safe rail
network.

oo D wasn'e Ehere Bor U Granville
disaster, but | woaibd like to think
that by carrving aut this essential
MEHNEENANGe, Wi ane ensaeing thal
an Incident of that capacity does
not happen again.

Your were ofily 1wo Twurs late that
weekernd whilst 87 people perished
that day at Granville in a matter of
minuLes,

My mlvice to vou s to ceave
sending these self contred letters
and 1y and appreciate what a

L]

wonderful service we provide here
at CityRail,

The letter was signed by a claimed
“Track Supt” and listed a retum
aiddiress. We queried the 5RA absoui
this curicus exercise in custamer
service, We discovered the job title
Track Supt no longer exists within
the SRA, as the Rail Access
Corporation now owns the ratlway
tracks and leases thelr use to the
SRA. We also found there was no
SEA office at the address given In
the letter, Our further inguiries
revigiled the letter stationery was of
a format not used for over a vear
While by now clear the letter was a
hoax, the fact it had been sent on
CityRail stationery, and must have
come from someone who knew the
man hsd made a complaine,
concermed ws.

When the complaimant gold some
of his workmates the case was with
us, they confessed to the prank, In
closing the case we indicated to the
S5EA our concern that practical
pokers were able to lay their hands
o CityRall stationery. Obwiously,
future misuse could be of a more
sinister kind.

Rural Fire Service,/ Office of
Charitics

Pass the parcel

We assisted a Blue Mountains man
whiose comiplaint was passed
between three separate authoritics,
none of which initially did the
right thing. We established where
responsibility pested,

In June 19497 the man wraote to the
Office of Charities about possible
irregularities in the financial affairs
of a vedunteer bushfire brigade. The
complaint was referred to the
Department of Bushfire Services,
now the Hural Fire Service, who, in
turm, referred it to Hawkesbury
Council saving:

Some of the allegationsy made by
[the complainant| ane quite serious
and the matter needs to be
thoraughly nvestigated.

It seemns foome that the issue
amounts bo v Pailure bo observe
basic bookkeeping principles and as
these matters often have far
reaching implications it requires
Urgent attentben,

In December 1997, the complainant
wirote b us as the council had not
responded o his concerns, When
telephone inguiries to the council
failed to resolve the matter, we
wrate in February, March and June,
1998, The reply we received five
days after our third letter did nod
fulky address all the issues we had
raised. In short, the council said i
had obtained legal advice
indicating the matter fell outside
the council's jurisdiction, Tt
remained unclear which authority,
if any, had jurisdiction to look into
the complainant’s concerns,

Wrong section quoted

We next contacted the Office of
Charities, to whom the original
compilaint had been made, That
office then wrote 1o the
complainant saving the brigade was
exempt from the Charitable
Fundriaising Act. Unfortunately, the
section of legislation cited referresd
to religious growps and the office
apologised for quoting from an
irrelevant sectiom of the Act. [t then
told us the Bural Fire Service was
the correct authority to handle the
complaint.

Im September 1998 we received an
undertaking from the Rural Fire
Service that the matter would be
referred 1o the internal aucdit
bureau. Unfortunately, further
delays ensued. Following renewed
representations feom the
complainant, we made further
inguirles in February and were told
the audit report “had just arrived on
the desk” and would be sent o the
complainant and 0 us as soon as
possible, The report was not sent
until skx weeks later,

W are monitoging the council's
implementation of the auditor's
recommendations,
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Although we can investigate
complaints about local councils,
councillors and council
cmployees, we give priorily to
complaints about svstemic and
procedural deficiencies. In recent
viears, wie have focused on
complaints about inscdequate
enforcement action and about
appropriate standands of conduct
for councillors,

We also et standards of conduct [or
loscal councils by |:m|'r]i'i.l'|i|'|;:
guidelines and providing advice
and assistance o councils on
reuuest. Wi also lEaise with
government and the peak bodies in

lpcal government on legisiative and
|_1|:_:-|iq.-' issaes.

Although the numbser of wrilten
complaints aboat lacal councils
increpsed 21 per cent last year, this
yEar thvey resumed the lomg term

tremd of a gradwal increase. We
recelved B24 formal written
complaints Lst vear, 153 less than
the previous vean However, this still
represents an increase of nearly bwo
per cent compared to 199697, We
determined 14 more complaints
than we receivied,

I 1998-99 the 2,344 oral
complatnts we reoehved, mostly over
the telephone, represent an increase
of nearly seven per cent on the
previous year

As with last veas, we recelved 94
requesis to review our decisions
about written local council
complaints and finalised 94 review
requests.

REQRGAMISATION OF THE
DEPARTMENT OF LOCAL
CGOVERMNMENT

In May, the Minister for Local
Government announced that the
['ll_'p.il'rl;uu_'nl of Local Government
(DLG) wirs bo be reorganised and
relocated to Mowra, Significantly,

the Minister announced that the
department would no longer
investigate complalnts abouwt
specific council activities. The
department intends v refer these
complaints back to councils.

Al preesent, Lhe I.ID'_|‘.|:|I[|!1-DI!|I':'-
investigation and review branch can
inwestigate complaints directed to
the Minister or the depariment. W
understand the depariment takes
wome investigative actlon on absout
20h=E0N T Cert ol the {l:llllpjil.ll'l‘li- |
recebves, We have been informed
that this Branch will in future foous
on complaints about pecuniary
interest issues, competitive
neutrality [ssues and on serious
breakdowns in councll operations.

We expect that this decision will
significantly increase the lecal
government l:'1'|||:||:lt.]inl‘i Wi receve.
The th'ih.ll.'lrl'lt'r'l.l reCeived |'|l."-i|I|1.'

1. 3] :'1||r|||E:'|i:|'|I"| &l year. Because
of our complaint handling policies
aned oarr l5aison with the
LI..'[urIml._ﬂul. thers is Htthe
:Iuplil.'.:ll!:iun al the work of either
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body, W anticipate that many of
the complaints the department
currently acts on will find their way
b s, We can no longer treat the
department as an alternative means
of redres,

We will be closely monitoring the
nuamber of complaints received, [,
as expected, there is a significant
increase in complaints aboat local
councils, we may be forced fo adopt
skricter tests In assessing whether to
fake action on complaints about
local coundcils.

Tabde 1: Mature of written an
abkout lacal councils 199899

Bullding

procesing

Commanity services

Parks and reierves, other Eacilities
Corporale/customer senvdoes

treatment, ksbility, complaint handling
Development
Oibjection to develapment applications,

Enforcement

unauthoried works
Engineering servioes

road closures/scoess, parking, traific,
drainage/flooding, wodks
Environmental services

Polluticn, tree presenation, noise,

Miscanduct

pecuniary/non-pecunisry interest
Rates and charges
T planining

Palicy L
Faulty procedunes

Crther

Mon-jurisdictional issues
Tutal

Building inspectiors, objection to building
applications, conditicns/refussl of application,

Meetings, elections, tendering, provision of
information, contracts, resurmplions, wrfair

conditions/refusals of applications, processing

Failure to enforce BASDW conditions, oeders,

Failure to carry out worklinedequate work,

heealth inspections, garbage collection, dog orders

Misconduct of councillors/stalf, conflict of inered,

Reranineg, 5149 cedificates, existing use/consent

Mew power to enforce
recommendations

Late in 1998 the Local Gowermnent
Ameridment (Ovmbuadsirian
Feconumendations) Act became Law,
This gives us the right to call on the
Minister for Local Government to
order local councils to comply with
recommendations we make in our
investigation reports.

Previously, the only option open to
us if & council refused to comply
with our recommendations was to
report the matter to the Parliament.
The Minister had no general power

| complaints

114

M

to direct the council to comply with
our recommendations. This is in
contrast to the general powers of a
minister to issue directions to state
government agencies within their
portfolio. Therefore, reporting
council cases to Parliament had a
limited effect, other than drawing
public attenticn to the actions of
the local council.

Under the new law, the Minister
can now call on the local councl to
report on what actbon it has taken
or will take In response to our
report. IF thie Minister B not
satisfied with the response, they
might order the local council to
comply. This in effect mirrors the
powers of a minister over state
government agencies.

We can stll report cases to
Parliament, This would be
considered where the case raised
significant issues of public interest,
of where the Minister was not
prepared 0 order compliance
despite a request from us to do so.

Table & Complaints aboul

focal cowngls 1998-99

Complainis recehved

Written 824
Ciral 2,344
Rewieas 93
Total 3,261
Complaints determined

Twritien)

Fonmal investigation

completed 3
Formal irvestigation

discontinued a
Prefiminary oo indedoms)

investigation completed 523
Assessmaent anly 302
Mon jurdiction bsues ]
Total 838
Current imvestigations

{at 30 Jume)

Under preliminary or

informal investigation 114
Under formal investigation 1
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COMNFLICT IN LOCAL
COUNCILS

Conflict within local counclls, or
between local councils and their
resicdlenits and ratepayers is a
customary feature of what are, after
all, peditical organisations. Conflict
becomies & concern o us when i
begins to imterfene with the proper
functioning of the couwncil, Seriows
conflict can paralyse decision-
making and undermine provision of
services to the community.

In previous annual reports, we have
discussed our concern about
conflict in local councils between
councillors and senlor managers,
particulady the general manager.
We noted last vear that, in response
tor ur concerns, the DLG, the
[ristitute of Municipal Managemient
(I%ihdd and the Local Government
and Shires Associations (LGSA) met
tox discwss the issue, Following this
meeting, the peak bodies agreed to
take some action Lo improve the
situation. This included:

= ypdating and revising the DLGs
management planning guidelines;

including in those guidelines
clarification on what constitutes
“day-to-day management” (which
is the specific responsibility of the
general manager);

giving emphasis to the miles of
the mayor, the coundillors, the
general manager and staff in
information provided to
prospective counciliors at the
1999 local councll elections;

= giving emphasis to the
relationship between councillors
and the general manager in the
LGSAs professional development
Lorurses;

= including in training provided by
the IMM an emphasis on the
relationship between councillors
and the general manager; and

including an appropriate
miediation clause in the LGSAs
standard contract for general
MaArEErs.

A second kind of conflict, between
local counclls and residents and
ratepayers, can impact on decision-
making and service delivery, This is
typically where members of the
puldic, frustrated by the failure of
their local councll to meet their
expectalions, make unreasonable
demands on the local coundcil or
exhibit aggressihve behaviour
towards councils employess. To
assist councils in dealing with these
situations, we recently developed
pukdelines on dealing with so-called
“difficult complainants’. We are
completing a more specialised set of
gubdelines for local councils on the
same theme, which is discussed
later In this report (3¢ Guidelines
on service and communication” in
this section).

A third sort of conflict within local
councils that has attracted owr
attention is conflict between
councillors, The day-to-day conilict
between councillors over local
issues is to be expected, However,
wie somictimies receive complaints
that highlight conflicts interfering
with the operations of the coungil
Typlcally, these conflicts are
revealed In long, unproductive and
acrimonkous councll meetings,

Cose study: Fear and loathing

in Ashiield

We spent a lot of effort last year
dealing with seven complaints by
councillors and staff at Ashiield
Municipal Council. In all cases it
Was necessary o make inguiries and
most complaints disclosed
insufficient evidence of wrong
conduct to warrant further
attention, One complaint was the
subject of a formal investigation,
While we made no findings of
wrong conduct, we nevertheless
suggested measures 1o reduce
tensions within the council which
appeared to be the basis for the
disputes referred to s,

The complaint we investigated a
protected disclosures referred 1o us
by the general maniger,
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The complainant alleged a
councillor (councillor A) rmng a locsl
salicitor who was acting for a
developer and told him another
councillor (councillor B) intended
o lodlge a rescission motlon, This
motion would, If passed, overturn
the councils declsion made the
previous evening, to rezone the
developer’s land to permit his
proposed development. Councillor
A allegedly informed the solicitos
that councillor B intendead to lodge
the rescission motion to teach a
third councillor (councillor C} &
lesson over that councillors
opposition to another
development.

It was alleged that councillor I also
ranig the solicitor that moming,
confirming that he intendsd (o
lodge a rescisslon motion and
admiiting the motivation was to
teach councilior © a lesson. The
solicitar corroborated the
allegations and supplied records of
his conversations with the
councillors.

If proven, this conduct would
constitute maladministration by
councillor B. Such condwct would
breach his duty under the Local
Gioversumertd Act to act homestly in
carrying out of his functions, It
wonbd also constitute comduct that
was unreasonable and unjust.

The rescission motion was lodged
the following day and was skgned
by councillor B and others. The
complainant claimed none of the
signatories to the rescission motlon
expressed any dissent when the
council voted to approve the
rezoning. We commenced an
investigation into the conduct of all
the councilloss who signed the
rescission motion.

Councillor A and councillor B
denied making the comments
alleged by the solicitor, Councillor B
pro<luced his own record of his
conversation with the soliciion,
which he claimed to have made
shortly after speaking to the

El|
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selicitor. This record was markediy
different. Importantly, the record
didd not contaln any reference o the
alleged comments that pearmpted
the complaint.

The councillors who signed the
redcission maotion all stated in
evidence they did so because they
cappsed the spot rezoning of the
site afvead of gazetting the council's
resichential development strategy.
They said this strategy would have
reroned the site anyway. This was
ceisistenit with their position on
the issue all along. They also stated
they believed their fellow
signatories shared their concerns
alaiet the reponing. Thene was no
evidence to suggest the three
sigratories, apart from councillor B,
signed the rescission motion for
aytliing bat legltimate reasons.

We concluded councillor B also had
kegitimate reasons for lodging the
rescission motion. The only
evidenoe suggesting otherwise was
the solicltor's claims and reconds
relating to the conversations with
councillor A and councillor B, We
concluded councillor A probualbly
suggested the resclssbon motion was
mowed to teach councillor C a
lesson, However, we were nof
witisfied that councillor B moved
thie rescission motion for thai
reason alone, or that he made suckh
an sdmission o councillor A or the
soliciter. We found no compelling
evidence to explain why councillor
B wonld make such an admissian.
I the absence of a rational
mrotivation to do so, and in view of
the conflicting evidence, we were
nat satisfied 1o the requlsite
stardard of proof that councillor B
made the alleged admission.

The evidence showed councillor B
was nol well disposed towards other
councilbors, including councillor C,
Mevertheless, the balance of
evidence suggested councillor B's
redasons for initating the rescission
mation fand those of its other
supportens) were legitimate, amd

72

sufficient to wiarmant the motion in
their discretion. We accordingly
fownd insufficlent evidence o
support a finding of any wrong
conduct on the part of these
councillors.

In the course of our investigation
and in dealing with the otber
complaints, it was apparent to us
that Ashficld Council was a place of
intense political and personal
rivalrics. In our final report we
thierefore suggested that the council
implement a dispute resolution
process and a formal and
transparent complaint handling
prroess, im the hope this would
manage the rivalries within the
council,

Caie stwdy: Ireconcilable differences
Dur efforts to assist Bega Valley
Council to resolve a longstanding
conflict between councillors and
between some councillors amd staff,
wias welcomed by senlor staff, bt
discontinued when the DLG
imitiated a formal investigation into
the council’s decision to dismiss its
genéral manager

The council asked us for assistance
in early 1998 after their stafl
members reported their concermn
about continuing dissatisfaction
withi their treatment by a numbber of
comncillors. Staff complalned of an
angoing atmosphere of hitter
personal criticlsm and swspicion
towaands them.

We visited the council, interviewed
maost of the councillors and a
number of staff members, and wrote
4 long summary of our preliminary
findings. The focus of our summary
wits b0 analyse the conilics. We also
set ot a sieries of practical
recommendations deslgmed 1o

* clear the air;

= gstablish some ground rubes for
conduct during council meetings;

= gstablish some ground mles for
dealing with complaints about
stafl:

= help the councll to resalve some
ongoing controversles: and

= review some ouidated and
counter-productive practices
and procedures,

We warned the council that the
avallable evidence was sufficient to
justify an investigation., We also
pointed out that other councils had
been dismissed following
breakdowns of the kind the council
wis heading towards.

Initially, the council took some
Positive action in responss o our
summary. However, 3 proposed
meeting 1o allow councillors and
staff to clear the air was indefinitely
postponed after & number of
councillors said they could not
attend. A working party set up to
implement our other
recommendations was making very
slow progress,

Then, without warning, councillors
vated by a narmow majority 1o
terminate the general manager's
contract, just wecks after it had
been renewed. The DLG conducted
an investigation, followed by a
pubilic inguiry to consider whether
the council should be dismissed.
The inguiry recommended to the
Minister that the council be
dismissed, a recommendation
accepted by the Minister, An
administrator has now been
appointed to run the coundil until
30 June 200,

senior saff and a number of
councillors supported our
recommendations, with the general
manager describing them as “a
bluepsint to construct a road to
recovery’, However, the councillors
in the majority faction were not
prepared to commit to implement
them. The inguiry noted as much,
finding that most councillors did
not recognise the nesd for change.

The support for our work from
senior staff and some councillors
shows that conflict analysis, if it s
undertaken before destructive
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patterns of communication and
destmsctive relationships become
entrenched, can assist counclls
experiencing conflict.

Cote study: The way forwand

There are, amid the many good
things that councils have achieved,
several examples of some notoriety
that stem from conflict between
councillors, Here are two that have
come to our attention in the past
VEar:

= ane counclllor was expelled under
police escort from conseoutive
counchl meetings over a six
month pertod before eventually
apoelogising for allegedly swearing
at the mayor and calling the
mavor a liar during a council
maeeting andd

s another councillor was alleged 1o
have treated a number of council
stalf members so poorly that he
was restricted to ohtaining
information or making inguires
from staff only through the

general manager

Councils subject to inquiries to
determine if they should be
dismissed are tvpically those
experiencing severe and entrenched
conflict. In fecent years, Burwood
Council, Maitkand Council and now
Bega Valley Council were dismissed
im these circumstances,
Interestimgly, in two of these cases,
conflict between councillors became
entwined in conflict between some
coundillors and the gemneral

AN AZET.

It s unfortunate that dismissal of
the whole coundcil is the unl:.-' Id.'g.a'l
Option open in cases of severe
contlict. In many councils
experiencing serious conflict, meost
it ot all of it can be attributed o
ome or two councillors. Yet there is
mo capacity to deal with these
councillors other than under the
council’s code of conduct. In most
cases this has a limited effect.

We believe there are other options
that can help to resolve or reduce
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conflict between councillors. These
options inclede strategles for
avolding or resolving personality
clashes that frequently explain the
softs of tenmstons that arkse.

We SUgEest:

= Ensuring that, through strategics
like training new councillors on
effective communication ancd
conflict resolution and using
team building strategics,
councillors are given the skills
and opportunity to establish
effective working relationships
quickly,

® Lising alternative dispute
rescelukion processes like
mesdiation and conflict analysis
when severe conflict is brewing,
Conflict analyiis is another
alternative dispute resolution
pProcess worth tryimg. A
inclepemdent observer can be
engagid o listen, olserve and
analyse the way councillors
communicate and 1o give advice
on how this might be improved.

= Introducing suspension
provisions that give the council,
or sorme independeént thind party,
the power 0 suspend the
councillors from council meetings
foor b Fiesd peeriod For proven
misksehaviour (whether or not
occurring during a coungil
meetingh, To prevent abuse of this
power, wi belicwe §f councils have
the right to suspend councillors, it
should be on the vote of, say,
two-thirds or three-quarters of the
councillors, Councillers the
subrject of such action must have
an opportunity Bo argue why they
should not be suspended and
feave the benefit of some appeal
migchanism,

Wi hops that these Bleas will
stimulate debate on this important
topic, The prafesionalism and
;q:mmi-ﬁn of loscal Hovernment i%
best servedd if some of the more
notorious cases of councillor
eomduct in the past several vears
can be avoided in the future.
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Conflicts of interest

We continue 1o receive a significant
mumibeer of complaints raksing
concerns about conflicts of interest
ol the part of councillors and staff,
Where these complivints raise
postitrle contravention of the
pecuniary interest provisions of the
Lol Groversmrenl Act, we E-I.'ﬂl;'rﬂ”}'
refer them to the DLG, We
generally take some action where
complaints raise possible nons
pecuniary conflicts of interest,

In our 199596 dnnwal report, we
carmmented an how councillors and
council staff showld avoid becoming
complacent alsoul non-pecuniary
conflicts of interest, The law does
reod pegulate these interests. Council
coddes of conduct st out
requirements for dealing with non-
pecuniary conflicts of interest, The
model code of conduct requires:

o oo 8 voundillor, memidser of staff oo
defegatee [1a] avodd amd
apgropristely resolve any conflict
of incompatibality berween lis or
her private of personal interests and
tihe impantial performance of his o
fver pablic or professional duties.

Thie mode] code wavs that a conflict
of interest arises:

... IF iR i lkely that the person
with the private or personal interest
could be prejudicially influenoed i
the performance of his or her
public or professional dities by thag
imterest, or that a reasonabile k]
wiilbid belleve that the person could
be so influenced,

The model code does nod detail the
sanctions that can be applied,
leaving this to individual coungils
tor detesmine.

In 1997, the Independent
Cormmission .I’n.s,:llﬁ.ﬂ E:-r:ll‘rup!im:
(ICACH and the DLG launched
Ulrder Carefel Consideration: Key
Isznes for Loval Govwerrenent, This
booklet sets out 13 Integrated
strategies for managing conflicts of
interest. We partbcularly support the
following strateghes:
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* providing objective advice on
what comprises a conflict of
interest;

® abjective assessment and
dicision-making (by, for example,
an ethics committee made up of
coungillors, senior staff and
incependent persons) o as to ake
dicisions about what comprises a
conflict of imterest out of the
hands of councillors and into the
hands of people with greater
expetience and objectivity: and

* incorporating sanctions such as
cerndure, public disclosure and
counselling,

Coxdes of conduct should, in our
view, be modified 1o provide for the
strategles outlined in the
publication. We are concerned that
many councils have not dome so, As
a result, many councils still have
coddes of conduct with mo
mechanisms [or objective
assessment and decision-making,
and with no sanctions for breach,

W ralsed our concerns with the
DLG. The departmient has recenitly
issued a chroular to councils
reminding them of the necd to
review poliches, like the code of
comduct, following the September
elections. This is the ideal
opporitunity for councils to fully
incorporate the 13 integrated
strategles proposed in Usder Carefidl
Cansideration: Key lssies fiw Local
Cuvermment into thels codes of
congduct.

Case stndy: None so blind as In Geiffith
A Tormer general manager of the
Murmembidgee Irrigation Area
Business Enterprise Centre Lid
(MIABEC) complained about the
conduct of two MIABEC board
members wheo, at the time of the
complaint, were the mayor and
deputy mavor of Griffith City
Council, The matter appeared
serious and we considered
commencing an investigation.

Howewer, we obtained crown
sodicitors advice that the conduct

of board members of a company
was outside our jurisdiction. This
was so, even where, 85 in the case of
the mayor, his boand position was
that of Griffith Councils
representative,

The complainant also complained
to the council about the conduct of
the two councillors in MIABEC. He
registered a further complaint to us
aboast the council's handling of his
original complaints, He said the
council had ignonsd obviows
conflicts of interest, The DLG also
refereed 10 us & complaint by an ex-
councillor about the council's
alleged mishandling of complaints,
Afver preliminary inquiries we
commented a formal investigation.

In last year's annual repont we
detailed an investigation that found
the then mayor had not recognised
a Clear case of conflict of interest,
which involved the council and his
daughter's business. Cur
investigation on that case, issued in
May 1998, recommended
councillors be formally reminded of
the mecd to avold both pecuniary
and non-pecuniary conflicts of
interest. We also recommended that
the DLGACAC booklet Unnder
Crrefnl Considenation: Key f5sues fiw
Lacal Crovvernpentd, which provides
advice on conflict of interest, be
miade available (again) to all
coungillors,

In June 1998 the complainani
sought to address the council abwoug
MIABEC and the conduct of the
mayor and deputy mavor When the
complainant addressed the council
miseting, the mayor declared a
comflict of interest and vacated the
chair. Mot surprisingly, the
complainant immediately objected
when the deputy mavor assumed
the chair. Despite three challenges,
the deputy mavor refused to
concede he had a conflict of interest
it the item. He remained in the
chair and frequently interrupted the
complainant’s address, debating
paoints with him. Our investigation
concluded that the deputy mayor’s

performance in this respect was,
quite simply, a disgrace.

Howeves, worse was to Comie,
Following the meeting, a councillor
wrote to the general manager
expressing concern that the mavor,
general manager and council had
all failed 1o advise the deputy
mayor of his conflict of interest in
MIABEC marters aired at the three
previous council meetings. She
asked that her note be put on the
agenda for the mext oouncil
meeting.

At the mext meeting she moved that
allegations of conflict of interest
currently before the council be
referred bo the LGSAs legal section
for advice, Her motion provoked i11-
informed opposition and attracted
the votes of only its mover and
secander, During the debate on this
maotion the deputy mavor claimed
that he had moe conflict of interest
in relation to MIABEC. He argued
this wis because he was unaware of
the complainant's allegations abour
him, and that he sat on the
MIABREC bowrd as & private citlzen,
nob as the council's representative.
Ot investigation found the first
claim false and the second
misconceived,

The motion was defeated and the
effisct of this was (as an
investigation report noted) that the
council, by its majority wvole:
- - . put its head in the sand and
apted to malntaln constrsctive

ignomnde of conflict of interest
insnes,

In September 1998, the council
considered a draft policy Condict of
Carnicitiors and Staff in Addressing
arnd Determinivig Developsreit
Applications. The policy precluded
councillors fand the council staff)
from playing a role:

. i the assessmmeent oF
determination of applicatinns
submitted by relatives, close
friends, business associates,

employess, employers of other
situations where the association is
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such that it could be perceived o
influence the councillor's decksbon .

I2H.-.'_.|‘.II1.-|: all the discuidion and
controersy about conflicts of
interest in the proceeding months it
wis the :I-rpulil." Mayor w e mmaoved
that the words close friends be
removed from the policy. The
council pushed its head even
further into the sand by passing his
motion. Cur investigation report
recommended that the cowncil
restore the words “close frlends” o
the policy. Councll adopted that
recommendation.

The council directly paid a number
af legal hills for costs incurred I:r:,r
the council and the mayor in
relation o MIABEC matters. Char
investigation also looked at
whether it was proper to make
those payvments. One bill for $500
related o attempts h:,.' the FOAYOr By
prevent the MIABEC board from
referring to the Avstralian Securitbes
Commission some of the
complalnant®s allegaticns about the
mayor's conduct as chaleman of the
board. The mavor failed o declare
an interest in the business item that
authorised payment of this bill,
This was considered by the cowncil
im committee” which is in clear
contravention of the provisions of
the Local Govermment Act relating to
open meetings of councils,

The investigation neport noted:

There was no justification for
considering this bill payment “in
committes” and the anly
conclusion 1o be drawn is that
Council hasd a “guilty comscience”
whikh caused it to exclude the
public trom witniessing s
acqubescence to a payment that
should not have been made.

Wi found the payment breached
the council’s own policy on
payment of legal expenses of
councillors. That policy permits the
reimbursement of legal expenses to
councillors in relation to Certain
inquiries or proceedings, provided
thiey result “in a finding

substantially favourable to the
counchllar
The investigation meport noted;
It is one thing to offir asitance
whene an inguiry has commenced,
bt that is very different o paying
legal expenses incurred in
atbempting 1o prevent reference of
& coundllor's condect o a relevant
investigating/enfontement body.
The report recommended that the
councillor (now no longer the
mayor) repay the $5300. He
subsequently did so.

Case study: A Netle knowledge con be
a dangerous thing

We received a complaint that a
councillor from Ballina Shire
Council, who participated in the
selection committes to assess
expresions of interest to prowvide a
legal service, had a conflict of
interest. The complainant alleged
the councillor had a close personal
friendship with the principal of the
sucoessful fiemy, [t was unclear
whether the cowncillors
relationship with the principal of
the successful firm gave rise to a
conflict of intemed, The councillor
nevertheless agreed with our
suggestion not to participate in the
selection committes in the futune,

The councillor told us he was asked
to participate in the sehection
committee bocause of his
knemwledge of the participating legal
firms, which had come from his
former business relationships with
them., The councillor had sold this
Business before the council called
for expressions of intenest from the
firms.

The councillor described his
relatiomship with the principal of
the successful firm as being "of a
business type as well as social”. He
siticd hve hacd similar relationships
with the principals of at least five

et FiiEr E‘n.'url:'u.'ii‘hhll:!ls firms. He said he

had also dealt with most of the
vtbwer Firmms Thrl:_rugh Fri% fearamwer
business. He said he did not regard
anyone associated with these firms
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as a close personal friend, and at no
stage considered e should declare
an inierest because of these
associations.

We considered that the councillor’s
refationship with the principal of
the successtul firm created a
riadonable perception that his
clecision could be prejudicially
influenced. In such circumstandes,
wie sugpested he should not
;‘n.'!rl:i.tii'n.'lh.' in the selection process,
The councillor agreed with us and
undertonk mot to participate in the
selection committee for the next
I?'R":In‘h“:il:'l-ﬂ af interest,

Cose study: A Mood of clalms

We were able 1o resolve complaints
about possitde conflicts of intenest
by convincing Clarence River
County Council to review s
policies on councillor acoess 1o
information in line with the
publication Lader Carefol
Conslderation: Key lisies for Local
Crovernieent.

The complainant alleged that the
County oounctl chiair had been
officially involved in a proposal by
the council to build a flood leves,
This conncillor had a personal
Intedest in the matter, as his
propeny was atfected by the
floodwaters the levee was intended

o conerol,
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There wias no evidenoe the
councillor had participated in
county council meetings at which
the proposal was discussed,
Howester, there was evidence the
councillor had been given virtually
unrestricted access to councl files
and documents conceming the
mattes. The gemeral manager had
given the councillor this access, on
the basis that he was chair of the
county council.

W poirited out that dealing with
conflicts of interest s not confined
b meetings, The general principle
is that where a councillor has a
persomal intenest, their right to
access information should be the
same as that of any other ordinary
membser of the public. The county
conndil responded positively,
agrieing to review its policies in
light of this primciple.

Case study: Gravel going cheap

Wi resolved complaints abowt
Madlean Council and Richmond
River Coundil accepting free gravel
frasm a gravel quarry operator which
ey were responsible for
regulating. Both councils agreed on
new procedures to ensure offers of
this kind were dealt with mose
apenly,

The complainants, local residents
living rnear the quarmmy, alleged that
the gquarry operator had told them
he hacd given free gravel to the
councils. Both councils confinmed
that free gravel had been accepted,
although the quantities were quite
small, In Maclean Couencil's case,
the gravel win accepted so that it
could be pssessed toosee i it was
suitable for council road work. In
Kichmond River Council’s case, the
gravel was placed on roacls
primarily used b the gquarry
operitor's trucks,

We were concernexd that baoth
councils had to regulate quarries
rum by the gperaton, We werne
concerned that the councils could
b intluenced, or b seen to be
influenced, in their regulation of

T

thie quarrics because they had
accepied free gravel, The
hnbrdsman’s Good Coeduct awed
Adlnvipistrative: Prictice Guidelines for
Concils state that council staff
should not accept any bencfin
{other than of a token kind) for
themselves or thelr councll from
any person which might be seen to
influence them in thelr official
Cilpakcity.

We asked the councils to do several
things:

= pnsure all staff are aware of the
bssues ralsed by offers of free
material:

& ensure offers are carefully
comsidered by the general
manager having regand to the
need for ethical and transparent
PrOCesses;

& report all offers to the councl)
and

= report the particular donations to
the council.

Both councils agreed 1o take all of
the actions we requested.

CUSTOMER SERVICE

The major themi: of this year's
annu] report is customer service,
Wie want to improve the standards
of service provided by councils and
state government authorities, and
muech of our work is to ensune that
thie public gets a decent standard of
service,

Owr survey of public authority
complaint handling systems {(see
Pubelic asthorities in this report)
revealed mixed results for local
councils. There have been
significant improvements in some
key areas of customer service sinoe
thee last survey, Thise include:

® espoaTse ratey

= implementing formal complaknt
handling policies; and

= recording complaint informatian.

Howewver, on the whole the results
were disappointing. For instance, of
the councils surveyed:

® while most have adopted them,
one council in twenty still has no
complaint handling policy;

¢ almost two=thinds of coauncils have
iy ERkir nbees OF service;

= almost half of councils have no
standards for dealing with
complaints; ancl

= [ess than one-third of councils
make information about the
complaints they recelve public.

A separate report on this survey s
being prepared.

Wae also recent |1l,-' comclacted a
custoameer service audit of
Marrickville Council, The details of
the awdit are discussed below (see
SCustomer service awdit” in this
section), In sumimary, while the
council performed very well in
personal contact and telephone
service, its response to letbers and
emails was disappointing. Looking at
the resalts of our survey and this
audit, there i Clearly work to be
done in this anea,

Wie plan to conduct further customer
service audits of local councils. Later
in this report, we ilso st oot an
important initiative we are taking in
the coming vear. We are issuing
guidelines on communication and
service, and in these we advocate the
acaption of guarantees of service
with specific service standards, [n
this way, the coundils can
demonstrate a commitment o good
service and a willingness to assess
their performance against identified
EASL P,

Here are somie cases that cover the
pange af council service issues we
regularly deal with.

Case study: Enforcement action

We noted in last yvear's annual report
that proldems with enforcement
action {or the kack of it) generate a
It of complaints, We also set out in
last vear’s annual report a list of
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expectations we have of local
coundcils in this area. To summarise:

o councils should only impose
sensible and enforceable
conditions on development
Consenis;

bdeally, councils should
systematically audit compliance
with conditions af consent,
particularly in industrial,
commenclal ard environmentally
semsitive arcas;

= counclls should have a system for
logging and responding ti
complaints about non-compliance
or unauthorised activity;

= councils should invesilgate such
complaints In a timely fashion
and inform the complainant of
the outcome;

& when councils decide whether Lo
take further action, they must
take into account the particulir
circumstances of the case, they
miust be reasonable and they must
act conslstently;

# councils should develop policies
on investigation and enforcement
i:|'||._'I'|,||.Ii::|;!=I the factors the ooundcil
will consider when |Jt'|.i|.II1'|;.:_ if
hurtbier action is requined;

= councils shoubd incorporate
altermative dispute resolution
primciples and strategics into their
procedures for responding to
complaints; and

= councils must avodd adopting
blanket pelicles of not enforcing
the law in partbcular areas or in
relation to particular matters.

The foltowing case studies show
howw effective our intervention can
e, These cases cover the main areas
of complaint: inaction, delay, and
inadequate action in response 1o
suspected or proven breaches, or
umauthorised activity.

Case sfudy: Surroinded by greyhownds
Wie pet many complaints about the
use of adjpining propertles for the
keeping of animals as these cause

nise, odour and other adverse
'iIII.FHH.'l':.. e swch |;1:||'|‘|]:|L;|':||l:, abourt
Penrith City Coundil, concerned the
wi of an adjoining propety for
grevhound racing, trialing ancd
boarding. The complainants said
the local councl for years had Failed
tir ke the action requested by
neighbours,

At the time the complainants
purchaied their property, there werne
1 greyhound racing facilities
nearby, Shortly after they started
building their home, they became
concerned when their |IE_-IgIII:'h::I|,:|r
applied for approval for a
grevihound racing track, which they
\ul:l'i!;"'l.'lll'l.':l11|'!¢" receivied, The
complaimants said the council
‘added insult 1o injury” by
approving a similar facility at the
rear of their pm]mrl:}', Llr\pile Mmany
neighbours making objections
ot it

The complarinants felt sufrouanded
b grevhounds, and wene concermed
that the tralning track was situated
close to their fence. They also
obvjected to the use of obd noisy
||'|.a|._'hi:|'||;-r1l." o run the lure, nodse
from grevhounds at all hours,
inadequate fencing and the traffic
o e n'gu.lar e du.:,-"h Couneil
responded that grevhound racing is
a sport 'I-:H.*:l]l}' fallowed in Elae
dlistrict amcl that the area, opce
rural, wis becoming miore
residential in character. This had
resulied in conflicts that were
cifficult to resolve,

The council had been concernaed
about the matter for some thme, bt
had been reluctant to deal with i
directly, After we made inguiriess,
the council servied an order on the
owmers fo replace, oF Cease 1o use,
the mechanically driven Ture, The
council called on the owners to
engage a consultant tooadvise on
reoise atbenuation measures and also
tesled Elae owmers to i|'|!||:lr|:n'|.' the
fencing. In order to keep the
p.ml:_l'lr:n“ under control, the council
alsee held & series of meetings with
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neighibours and listed their
prodlems, Thete were then taken to
the avwmers toosee if they could b
sortisd out, This type of fecilitation
robe is a method that all coundcils
could use in similar situations.,

Cirse study: Conditron critica!

A complaint about & seéries of
allegedly incompetent planning
decistons by Deniliguin Council was
resolved after the council agreed to
measures to revise and introdisce
new development policies and to
rectify some kentified problems.

A former i.“l'l'l!':lh:l':‘L"l:‘ of the coumdcil
and rwo ‘i-t'l:".'l:l!lﬂ councillors macke
thi -L'L'n'l'll;'r!&in'l and ickentilicd a
mimher of cases swhere the oouncil
wins atoused of failing 1o e oo
conditkons of consent.

Following our initial inguiries, the
council wias sdvised that there
appeared to be sufficient evidence
Lix iltj.1if:r' a tormal jll\.'l;ﬂlg.ll:il.'m-
The comndcil p:rl:il.'ii;':. on subelivision
app-:-amu tox e contradictory, or not
wiell understoosd, and there were
doubts over the legality of &
IJ':“.'I:"]I.'!-PIT'I!E'III eorvsent cowndeil e
issuec tor itself. Some comsditians had
been imposed on development
comiserels that, on Closer examinakiom,
dicl not achieve the outcomes the
council intendsl, THere was alwo
evickenice of l|.'|-:|'|g I.|l,"|‘.;|}'$ in ﬂl!lm:'tng
condditions of consent.,

50 that the matter could be resalbved
the council was asked to consider
some steps to rectify what we saw as
the main deficendies in their
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systems and procedurnes. The
coundcil’s response to this was open
and constructive:

council, having acknowledged
that Its polictes on subdivisions
were, in places, confusing and
inconsistent, agreed o revise
these policles;

* council acknowledged it nesded
to adopt a .94 contributions plan
bo ensure it could legally obtain
from developers contributions
towards the cost of road
improvements necessitated by
development;

= council obtained advice that a
development consent it granted
to itself in order to establish a
tourist facility could be invalid,
and agreed to consider a fresh
development application; and

# council agreed to move prompily
1o ensure that outstanding
canditions on a development
consent were complied with.

What the case demonstrated is that
deficiencies in the policles and
procedures. for assessing
development applications show up
in problems with enforcing
conditions of consent. In this case,
pedicies were in some cases
comiwsing and contradictory, and
conditions of consent in some cases
failed to achieve what the councll
intended, Council simply did not
have a policy with which to justify
road work contributions from
developers.

Coze study: Pump primed

W oiixtained a 51,000 ¢x gratia
pavment far an elderly resident of
Cooma-Sonare Shire Council, after
the council acknowledged it had
failed vo enforce a condition of
consent o a subdivision,

The condition stated that council
was undable to guarantee water
supply above a contour level of
B25m, Therefore, the condition sald
the applicant had to install a
pressure pump on lots above this

level, The developer sold one lot to
the complainant. According to the
council records, parts of this lot
weng below B2im. 50 the lot as a
whole was exempt from the
comdition. However, a subsequent
engineering survey revealed the
entire lot was in fact above 825 m.

I the meantime, the complainant
installed her own water service, In
view af the circumstances, the
council offercd the complainant an
ex gratia payment towards thie cost
of the service, In the light of the
issues raised by the complaint,
courcl also decided to develop a
policy to monitor compliance with
conditions in developmoent
COTISENLS,

FROVIDING INFORMATION

Cne of council’s iImportant robes is
to provide information upon
request to members of the pulilic,
Recent amendmients to the Local
Geovermeent Act substandially
imcrease the amount of information
councils are required 1o make
awailatle,

In order to be able to provide this
information, councils must first be
able vo identily and locate the
records to which access is sought,
This means that good recond
keeping practices are essential. The
new Shate Records Act requires every
public office to keep full and
accurate records of its activities, The
Chvnbyctsamanr's Good Comduct ard
Aulrvinistrative Practice; Guldelfanes for
Corcils states that councils showld
cnsure contemporary and adeguate
reconds are made and maintained in
relation to thelr operations
including decisions, contracts,
transactions, negotiations,
discussions, site visits/Inspections,
land wse information and
objpections, as well as consents and
certificates issued by them.

A central theme in a number of
complainis 1o us over the fast vear
has been the failure of the councils
to provide information,

Case study: A folled record attempi
After we reviewed a complaint we
reberred it back to South Svdney
Council, who took enforcement
action against the neighbouring
praperty. The complaint
highlighted deficiencies in the
council's record keeping and the
need for accurate records as part of
an effective complaint handling
system.

The complainants alleged the
council failed to take appropriate
action in response tooa number of
complaints they had made about
their neighbours, In particular, the
council bad failed to respond to
thedr letters, It emerged that many
of the letters were addressed not o
council but to an individual
councillor, Complainants should
generally address their complaints
about enforcement issues to the
general manager, Nevertheless,
following our intervention, council
undertook to send a full report on
the matter to the complainants,

The complainants had made several
complaints by telephone to the
council. Council told us it
respanded to many written
compiaints by telephone.
Unfortunately, the council’s files
cantaingd no recond of these
FESpOnies,

This fell short of the reguined
standard. The Archives Authorty of
MW states that records should be
mide to document and facilitate
the transaction of business by
goviernment agencies. This incledes
the transaction of business by
tebephvone, The Onrludsoan’s Good
Cunndect ared Adwministrative Practice:
Crnigtelines for Cmnrcils also states
that adequate and contemporary
records should be made of any
significant discustions with
members of the public,

W told the council that if it was
going to deal with complaknts by
telephone, it was essential that a
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record should be made of such
conversations. The resultant file
note may well be the anly record 1o
show a response was provided and
what happenesd in relation o a
given complaint.

Caze study: Mecting cyches

Wiyong Shire Council agreed o
introduce a new public access
procedure at traffic committes
meetings in response to a complaimg
wir reveived from a lical bicycle

useTs group.

Thie complainanits were concerned
about getting their views on the
impact of kocal traffic issues on
cycllsts across to the traffic
commitice. We were initially able
to arrange for committee meeting
agendas o be made available, This
gave the complainants an
opporfunity to identify issues they
considered Important to cyclists. [t
was envisaged that the
complainants could then seek
permission to address the
commitiee on those isses,
However, this procedure proved
impractical,

We then asked the council to
reconsider the isswe. We suggested
that the best option would be for
the committee ta formallse a public
access procedure, This would give
any member of the public wanting
o put forward a view an
opporiunity 1o do so. [t would also
give the committes some control
over the time it set aside for
hearings from Interested membsers
of the public.

The council then developed some
simple public access guidelines,
They provide that up to 45 minutes
will be set aside at every meeting of
the commitiee to allow members of
the public 1o address the committee
for up to five minutes on issues of
interest.

MOTIFICATION AND
CONSULTATION

Councils are facing increasing
clemands from their cormmunities 1o
pell them what they are doing, get
their inpat and act on that input,

There are @ number of statutory
obligations on councils to be open
and tranaparent in their decision-
making. The Lovel Goversnment Act
provides for

* the populis election of
councillors;

= gpen and transparent decision-
making at council mectings;

= mandatory community
cansultation in the development
of anmual management plans; and

= public access 1o a wide variety of
local council recosds,

Under the Envirosmertlal Plareing
aviel Assessenent Act councils are also
required to undertake mandatory
community consultation in
developing local environmental
plans, and mandatory or optional
comminity consultation in
assessing development applications.

We have looked into many
complaints about councils failing to
notify adjoining owners of building
ar development applications, For
wll over a decace, we have
consistently argued that it was
diesirable for councils to naotify
adjoining owners, and other
affiected persons, about building
and development applications,

We believe councils should adogpt
policies and practices that enable
the community to be adequately
informed of its activities. It is also
important for counclls to ensurme
that those members of the
community whose interests are
affected by a proposal are
adequately informed, and given an
opportunity to make written or
personal submissions. The
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Chpdruadsnmans Gosd Cowduct and

Adveimistrative Practice; Cudelimes for

Councils states that
- - oooouncils should ensare that
persons whose interests are, or are
likely b be, directly siversely
affected in a mmaterdal way by any
impencding decizion of the councl
of & delegae ane identilied and
appropriately natilied. When in
douta i is advisable 1o notify, | .

Comancils shonabd Eiw; el
consideration o any subvmissions
which are relevant to the matters
they are deliberating on.

A number of complaints over the
Tt wear concerned coundcils and
their failure to consult, or consult
aclequately, over various
applications and proposals,

Case study: We will consider your
views?

Intervention by us led to Parkes
Shire Council abandoning its
practice of deciding in principhe,
under delegated authority, whether
a development application should
be approved prior to the public
consultation pericd expiring.

W receivisd a complaint that the
cauncil had decided, in principle,
that a development application
should be approved before the
prriod for public submissions on it
had chosed, The complainants said
that council considered the
development application two days
before the Last day for lodging
public submissions,

We tald the council that public
confidence in the consultation
process wias not enhanced by this
practice, and we asked the council
to review it Council told us it had
consldered this and changed its
policy. In future, development
applications will not be determined
prior to the closure of a public
consultation perbod, This should
reinforce public confidende in the
consultation prooess,
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Case study: Widening the
consiltation net

We were able 1o assist in reforming
Wagga Wagga City Council's
notificatton policy after we raised a
complaint that a resident had not
been notified of 3 number of
development applications.

Council's response was very
positive. It not only corrected the
administrative efror that led o the
fallure o notily the complainant,
bast it also made a number of
reforms o its notification policy.
These include listing development
applications on the council's
website, which s a useful approach
for all councils, especially those in
rural areas. This creates new
opportunities for members of the
public 1o scrutinise development

proposals.
Council tald us that the
investigation;

.+« has proven o be very wseful and
positive 1o Council, 1 will bead oo
changes b notifecation procedures
and guality contrel Systems . . . 1o
be incorpoated in the “new’
Motification Polky currently being
developed by Council for
Development Applications,

Case study: A matter of Interpretation
We were able to obitain
undertakings from Leichharde
Council to provide greater
assistance 1o people from non:
English speaking backgrouncds after
a couple were unable to participate
i a decision-making process,

The council invited the couple 1o
the council mesting at which it
considered a development
application by the complainants
nedghbours. Alithough the
complainants first language was
Arabic, both spoke some English,
Recognisimg that technical, or
quasi-legal, language would be used
during the discussion, the coungil
agreed tor provide an interpreter.
Unfortunately, the inmterpreter failed

o arcive, The meeting went aliead
and the application was approved,
despite the couple objecting to the
development.

The general manager saidd he
regretted this situation had arisen,
W said that if the same
circumstances arose again the
council had two options, Council
cornbd elther use the 24 howr
telephone service offered by the
Translating and Interpreting
Service, or put the meeting back
umiil a translator was available,
They agreed, and also gave an
undertaking to make sure that up to
date Information about the
developmient approval process was
avallable in community langeages,

Cose study: Even good [deas work best
in moderation

On the other hand, councils
sometimes allow too much
consuliation, negotiation and
conciliation during the approval
process, A very determined ofsjector
can use the system to thekr
advantage. This was the case at
Lebchhardt Council,

We came across an application that
had undergone a process of
consultation, mediation and
revision for over Iwo vears. After
consulting with a particular
objector, the applicant changed his
plans to address the particular issues
of concern to the objector. The
altered plans were then submitted
to the council and the process
began again. The objector was again
notified of the revised plans and
given a further opportunlty to
comment. The objector then made
further objections.

This ocourred on four oocasions,
The application was finally given a
deferred commencement comsent
after the applicant lodged o peview
reqquest with the council. What
made matters worse for the
applicant was that the plans the
council finally approved were 5o
similar 1o the first ones he
submitved.

CUSTOMER SERVICE AUDIT

We are conducting a serles of audits
of customer service standands by
public authorities using a mystery
custemer methodology (see Public
authorities in this report),
Marrickyille Councll was the subject
of o af these audits, Mystery
custoamiers were drawn from our staff
and engaged in &6 different service
transactions with council, to test
out low it treated s customers,
Thess transactions included face-to-
face migeking with staff at its
Citizenms Srvice Centre, phone calls
tor coundcil, letters and emails,

The scenarios used wene based on
service information taken from
council's own publications, backed
by some physical rescarch in the
arid, 35 well as being drawn from
the range of complaints we receive
about lecal councils. The service
regquests maindy sought information
that should have been readily at
hand and did not invalve the
coundil expending time or physical
resources on investigations, The
excepdions to this were some service
regguests to meéet real problems that
we identified through our research,
such as a report of an abandoned
vehicle in the council arca and a
requiest o A some dangerous
broken pavement,

Char miystery Customers were very
impressed with the customer service
provided by staff at the Citizens
Service Centre, They wsed
conmments such as “very friendly
and wseful”, “excellent — friendly,
efficient and knowledgeable’, and
exceeded my expectations’.

The signposting and physical
appearance of the facilities in the
centre were all rated very highly, as
wis the appearance of staff. Fifty
per cent of our mystery customers
were served without waltimg, and
for those who had te wait. the
waiting tme was very minimal.
Basic customer services skills such as
giving appropriate greetings amd
making eye contact swere evident on
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every visit to the centre. The
courtesy of the customer contact
staff was percelved to be “pleasantly
courteous” and the interest shown
in the customer’s problem was
rankid a1 4 level much more than a
mredstral /husiness-llke approach, and
much closer to a demeanour that
communicated active interest and a
willlngness to help,

O 8O per cent of the visits made,
the questions or problems presented
by ouf mystery Custormers wiere
sodved by the first person they
spoke to at the counter. Those that
were referred to a second, or third,
person rated them very highly in
terms of their courtesy and
helpfulness. In all, the mystery
custosmers found that the coundil
staff were readily able o answer the
questions asked or provide the
information sought withouwn
difficulty in seven oul of ten cases.,

The telephone service provided by
the coundil alse scored reasonably
wiell, especially in terms of
conmectivity. Calls were answered
quickly and 90 per cent went
directly to a staff member without
having to wail in a message or
holding queue. The name of the
council and appropriate greetings
were given in all cases and the
name of the officer provided In
weven out of ten cases. The courtesy
and interest levels shown by the
telephone operators were of an
acceptable standard.

On balance, the service provided by
telephane to customers of the
council was seen as professional and
of a reasonable standard, A high 85
por cent of the calls made were
successful in reaching people who
were readily able ta answer the
questions asked or provide the
information sought. However, in
the remaining cases the council
staff were wsually able to provide
further referral advice.

In contrast, the coundil's respoise
to correspomdence and email was
disappointing. Council publishes s

email address an its letterhead and
in some of its publications. It
operates 3 webs page which has a
few email links, but it mostly
encourages people to contact the
council by telephone and mail, OF
the mystery customer emails sent 1o
the couneil, anly 43 per cent
received a reply. At the conclusion
of the audit, we had been walting
between 29 and 39 days for the
outstanding replies,

Of the emails that were replied to,
one came on the same day and the
others took between 16 and 22
davs. To computer=literate citizens
such response rates and turmarocund
times would generally be percelved
as unaceeptable. This is an area
wherne significant improvements
can be made by the council in
developing some standards for
turnarcund time on its existing
email facilities before expanding
this further.

The poor performance in
responding to email was also found
in relation to lettess sent to the
counci] by our mystery Customens.
We reported our findings to the
council some two months after our
first mystery letter was sent, At that
stage, we had only received replies
to 58 per cent of the mystery
customer letters, The elapsed time
for responses ranged from 38 1o 59
davs, which was well outside the
council's intermal standard of 21
days for a substantive o interim
response to cormespondence.

The council performed quite well in
terms of the responses that we
actually received. Its average
turnarcund reply time was 12 days,
While the mystery customer letters
misatly called for relatively simiple
information, in some cases, the
council had conducted and
reported on bts investigations of
some real problems that wers
tdentifled in those letiers. Coundl's
letters were well presented ancd
busimess-like in their tone. Inoall
casts they adopted some basic best-
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practice standards of being signed
by Identiflable people and inviting
further contact by telephone if
additional Information was
regquired.

It was clear frem our audit that
vitizens of Marrickville can expect a
high quality of service I they tum
up at the council chambers and deal
face-to-face with staff, or ring them.
Howewver, it appears that relving on
letters or emall can be risky and
there §s a good chance that replies
will be delayed If they are received
at all. The general manager said our
audit was “imteresting and
opportune” for coumncil,

During 1999-2000 we will be
conducting further customer service
andits of other local government
authaoritles.

Guidelines an service and
communication

We have recently done some work
on how to deal with situations
where the service expectations of
members of the community are
beyond what agencies can
reasonably deliver. Complainants
can become frustrated with what
they perceive as poor service and
this is sometimes exhibited in
unreasonable demands on agencics
of exhibiting aggressive behaviour
towards agency employees. We have
therefore developed guidelines
called Deallitg with DAffcielr
Cowviplaivtanis, They deal with issues
sapch as lmiting access, dealing with
aggressive behaviour and ensuring
theat agencies have appropriate
SECUrity arrangements.

We are currently working with the
LGSA on & more specific
publication for local government,
designed to give the councils
guidance on dealing with similar
types of situations.

What we propose in the guidelinegs
is a framework Based around good
communication amd good service,
Local councils should be open, fair
and comsultative, Local councils
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should also provide good service,
andl set, and try to meet, service
standards. Members of the public
can reasonably expect this from
councils, There are also some things
that local councils can reasonably
expect from the public — like
Aappropriate behaviour, reasonable
expectations and a willingness (o
pursue any available alternatives,

The guldelines outline what
miembers of the public should do if
their local councll does not meet
their expectations. They alio set out
some limits local councils can
consider imposing as a last resort in
situations where they face
unreasonable demands. The
guidelines also provide advice on
constructive ways of responding to
damage, to reputation, or threats to
the personal safety of councillors
and council stafl members, We
believe that they provide a practical
framewark for introducing real
Improvements (o service and
communication in local
government, as well as giving
guidance on how te better handle
some difficult challenges facing
lecal government,

COUMNCILS AND MEDIATION

We continue to practice and
advocate mediation in all areas of
government including local
government, We continue to
formally mediate some complaints,
as well as use mediation techniques
to resclve complaints,

The NSW Parllamentary Public
Accounts Committee completed its
inguiry into legal costs and the use
af alternative dispute resolution in
local government this yvear. In the
final report, the committee
recomemends measures to ensure all
councils make a commitment to the
wse of altermative dispute
resolution, For example, the
committes recommends that all
courncils formally Incorporate
provisicens for the use of alternative
dispute resolution in their policies,

The committee recommends that
councillors and staff be
appropriately trained,

We welcome thess
recommendations, We already offer
a mediation service to state and
lcal government. We welcome the
apporiunity to resobve complaints
and disputtes in this way, One of the
challenges for councils is to develop
the knowledge and skills of their
councillors and staff about
alternative dispute resolution, We
are examining wavs in which we
can offer our skills and experience
to local councils to meet this
challenge,

Here are some cases that highlight
the effect mediation and
conciliation can have in resolving
seemingly intractable disputes,

Case stwdy: The burdens of caplaincy
We were able to successfully
mediate a dispute that arose when
the lecal council refused to ratify
the election of the captain of the
Iecal rural fire brigade,

The captain who the brigade
members elected was also a membser
af the local State Emergency
Services (SES) group. He had been
the captain for some years and had
a high standing in the community.
Howwever, the councll would mot
ratify his appointment as they said
that there could be a problem if
Both the Rural Fire Service and the
SES were called out o the same
disastir,

The council appointed the deputy
captain as the brigade captain, This
caused a great deal of dissent
amaomng the brigade membsers who
fele their wishes had been
disrégarded, The situwation
deteriorated when council's fire
controd officer proposed changes to
the operating procedures for the
Brigade, without consultation with
the brigade most affected by the
changes, In an attempt to resolve
the problem, the captain-elect said
if e could remain as captain for the

coming fire season be would not
stand again for the captaincy the
following vear. The council refused
the offer.

The matter was finally resolved after
we held a formal mediation with all
the affected parties. The settlement
resclved the dispute over the
captaincy of the brigade and put in
place better consultation processes,
Council agreed to allow the elected
caplain to remain in his position
until the following season,

Case study: Deuce

A neighbourhood dispute, in which
the local council hid become
embroiled, was set on the road to
resclution after we chaired a
conciliation meeting involving all
the parties.

The dispute revolved around the
neighbouring school’s use of tennis
courts which adjolned the
complainant's property. The
complainant alleged that the
council had failed to Intervene o
prevent excessive noise from the
ternis court, After our preliminary
imvestigation, we were largely
satisfied that the council had acied
rexsonably in investigating the
complaints and in declding not 1o
take further action on the
complaint, However, some aspects
of the council's conduct still needed
b b clarified.,

The responsible investigator, who i3
experienced in mediation, arfanged
for the complainant to come (o a
conciliation meeting with a
representative of the councll and
representatives from the school, At
thie meeting, the council was able o
clarify its position.

More importantly, the complainant
was able to clarify precisely what
aspiscts of the use of the tennis
court caused him and his family the
greatest distress. The parties were
able to agree om a mechanism for
the complainant to report any
inappropriate behaviour by
students and any damage to his

HiW OMBUDSMAN 19789% ANNUAL REPORT



property. The school agreed 1o take
steps tor redluce somme OfF the naojise,
The parties agreed to work together
to explore jointly funding an
acoustic psessment of the use of
thi tennis courts.

While it Is not our role to resolve
disputes between neighbowrs, where
thvey give rise to complaints about
public authoritles, we may bocome
invalved,

PLANMING LAW REFORM

It Is mow over a year since
significant changes to the lamd wwe
planning svstem took effect. These
changes Introduced a new rode for
the private sector. Private experts
called "accredited certiliers” can now
approve certaln types of minor
bullding and development, and
carry out many of the checks that
were previously only able o be
done by the council during the
construction of buildings,

We continue o work on a task fomee
looking at applications from a
mumber of organisations bo become
accreditation Bodies, We have
focussed our attention on the codes
of conduct and complaints and
disciplinary procedures set out in
these applications.,

50 far, the changes have not
gencrated any complaints aboat
accredited certifiers, This s not
surprising. As at 30 June, there were
only two accreditation bodies and
another two schemes under
consideration. Further, anly a
handful of councils have
introduced new local planning rules
tor allow accredited certifiers o
approve work.

In the coming vear, all councils that
have not vet dome so mius
introduce these rules for their local
arca. YWe anticipate that as the
impact of the new law grows, we
will begin to recelve complaints
and Inguiries In this area. This will
enable us to begln to assess the
impact of these changes on the
communiy.

FACT SHEETS

One new service we will be offering
complainants in the coming vear is
a new form of sdvice called fact
sheets, The fact sheets cover the
main areas about which we recelve
complaints, We have produced the
following titles:

® Huawing trowde with yonr applicetion
far developrent consentt?

o Linehaippy alront a proposed
develmgenent?

= Hinving troseldle witl veer sarfes and
churges?

= Hurviaey troselle seille nnalanwsfanl
developinertt activity?

The sheets are designed to give
practical and wseful information
and advice to the people whao
contact us, We can give
comprlainants soame useful options
that might enable them o resolve
their problem, if we cannot
investigate it. All subscribers to the
Crrabintseran s Good Codarct avnd
Adiiiriistrative Practice: Guddelines for
Canrerclls will receive a set of fact
sheets to insert at the back of the
guideline folder,

TENDERING

Councils are often big enterprises,
They enter into a wide range of
commerclal contracts every vear in
order to deliver services to their
local commumities. They are
custodians of public money, The
risk of illegal or improper conduect is
very real, as recent events before
the 1CAC show. S0, bodh begal and
ethical obligations apply to councils
when commercial contracts are
entered into. The principal legal
obiligation s for councils W tender
for certaim major contracts,

What do we expect of councils in
this area? We expect councils to
comply with their legal obligations
to tender. Further, we also expect
that councils will adogpt fair and
transparent processes before
entering into commerncial comtracts
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net caught by the legal requirement
to tender

Many councils have palicies
adopting a sliding scale of measures
depending on the value of the
contract. For example:

o comtracts worth close to the
S100,000 threshald for formal
tenders may be entered only after
seeking expressions of interest by
public advertisement;

* for contracts of an intermediate
vitlue, threg written quotatbons
coibd be required; and

* for contracts of lower value, three
verbal gquotations (duly recorded
in writing) could e sufficient.

A recent survey by the DLG
revealed that 17 of the 25 coauncils
surveyed use the formal procedures
laid dioswn im the Act for contracts
below the $100,000 threshold,

The key here is that fair and
tramsparent processes should be
adopied, even if there is no legal
requircment to tender, Here ane
some cases that highlight our work
on lmproving the legality, faimess
and transparency of tendering
PrOCessEs.

Cage study: Unspeclied critenia

We were able to pesolve a complaint
about Ballima Shire Council failing
o provide a written specification
for its expression of interest for
legal services when coundl agreed
to change Its procedures,

The complainant said that her firm
might have been prevented from
propedy addressing the criterla set
aut in the expression of interest doe
1o the lack of written specifications.
The expression of interest was
advertised as follows:

Expressbons of interest are invited
e legad Fioms b0 carry ot
Council®s conveyancing and some
oftbfier legal work for a twosyear
peerioal fram April 1, 1997, Further
details availaide on reguest,

The councll gave further details
orally to any firms making
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inguiries. Firms were told o suboit
full details of their firm, and to
indicate thelr scale of charges,
Council also told each inguiring
firm the extent of the work
invidvied, The council told ws it did
not prepare a written specification
Beecaause it dicd nat expect many
inquiries and because it did nod
hiwve firm figures on the volume of
work invalved,

W avcepted the amount of
information available was restricted
by council’s inability to predict the
precise nature of the legal services
required, However, It appeared the
selection committee judged the
expressions of Interest against Bwo
criteria that participants ought to
have had the opportunity to
addness. The first was the
regquirement that the principal of
the successful firm give priosity to
the council®s business, and ihe
attcndant requirement for the firm
to employ more than one solicitor,
The second requirenent was that
the firm have sufficient knowledge
of local planning instourments,

We belleve that I these
requirements coubd sway the
stlection commiies in their choice
of the successful firm, they ought to
have been included as criteria in a
written specification. In this way,
all participants could address them.
This would mod onby result ina
fairer and more transparent
selectlon process, it would also
assist the selection committes o
choose the fiem most capable of
mizeting the council's needs as
stated In the specification,

Council assured us that it provided
all inguiring firms with the same
information. We nevertheless
cheerved that by providing such
information orally, there was a
danmger firms could receive different
amounts and types of information,
Council was also unable 1o
demonstrate that all firms received
the same information. As a result of
our inguiries, council agreed o

prrepane detaibed written
specifications for future expressions
o interest,

Case study: Council’s lendering
procedures rnbbished

We received a complaint from a
garbage collection operator, who
sakd that Wyong Council did not
advertise ity tender for the
collection, transportation and
disposal of waste and recvelable
material in accordance with the
Local Government (Tendering)
Regulation. He sald that as a fesult,
he was prevented from submitiing a
tender. As a result of our inquiries,
the council agreed to amend s
procedures to comply with the
regulatiomn.

The complainant alleged he was
told by a council officer the tender
wits to b advertised that week in
The Sydivey Morning Herald, The
Apstrialion and in local newspapers.
The complainant purchased The
Syeieey Mg Horald for the next
b weeks, The advertisement did
not appear. He continued to
monitor the local papers, The
complainant subsequently
discovered the tender was
advertised in The Syelmey Morrsing
Herald a week after e discontineed
buying if,

We made inguiries with the officer
concermed. she confirmed the
tender was wdvertised in The Spdney
Mivrming Herald, She said the coundil
hid imtended to advertise in The
Awestrafiorr, but that & mix up meant
the advertisement never appeared.
The tender was not advertised ina
lacal newspaper, She told us that
the council did not nommally do so,
She also claimed she told the
complainant the tender documents
would be available for purchase the
week before they became available,

The regulation requires councils o
advertise tenders in a Sydney
mictropolitan daily newspaper and,
either a newspaper clroulating in
the council area, or a mewspaper
circulating in the district where

potential tenderers are Hkely ta be
carryving on husiness or living.

The officer argued council complied
with the regulations by advertising
the tender im The Spdrey Maoriing
Herald because it was both a
metropolitan daily newspaper and
circulated in the council area, We
beliewe this view is incormect. The
regulation requires the tender 1o be
advertised in two newspapers, It
appears to us that by failing to
adwvertise the tender In a local
newspaper, the councll breached
the regulation.

We took the matter up with the
general manager. He was unwilling
1o concede the council breached the
regulations but he undertook that
iry futeere all tenders would be
advertised in both Tie Spducy
Muorniny Hernld and a local
EWSPRIPRE,

Coze study: The tender trap

Alter a preliminary investigation by
us, Eurobodalla Shire Council
agreed to change its tendering
procedures to put an énd to a
practice we feared could have
contravened the tendering
regulations.

The problem arose because the
coundcil had o palicy of entering
inta contracts only with companies.
However, it did not want to deter
private individuals from lodging
tenders. S0 it was prepared to allow
any private individual who won a
contract by temder to incorporate
before the contract was signed.

The council advised that this
practicoe was followed by a mumbser
of coundcils. We pointed out that
thie law on tendering suggested that
when council accepted a tender, it
had to enter into @ contract with
the tenderer, not another person or
commpeany, The coundl agreed to
abiain legal advice and this ralsed
further interesting issues, The legal
acvice suggested that the council’s
existing policy was not lawiul, and
furthier, thae the policy of only
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entering contracts with companies
was not really necessary. Following
this advice the council changed its
podicy and in future tenders from
private individuals will proceed o
contracts with those same
individials,

Councils may fimd it useful 1o
review their policies and practices.
It seems to be relatively common
for councils to requing contractors
tor be incorporated, but it is also not
uncomnod fof councils to allow
private individuals who successfully
tender for work to incorparate. This
cie suggeits the first requirement
may not be mecessary and the
second practice may be unlawful.

RATES

Councils often find it hard to
demonstrate to ratepayers the
relationship between rates and the
services they provide. Rates are, for
most people, a slzeable financial
burden and because of this councils
necd to ensure thit their ating
systems deliver effickent
administration and provide clear
informatkon to ratcpayers. Here is
an example of the kind of matters
concerning rates that come o our
attention.

Case study: Land ownership —

isn T it wonderful?

Some time after the
computerisation of landholdings,
the Valuer-General began putting a
value on an 18 inch steip of land.
The complainants did not realise
thiey owned the strip. They thought
they had disposed of it about 30
viears before, after the previous
owmners reached an agreement with
thicir neighbowrs to carry out a
boundary adjustment. However, the
strip had not been consolidated
into their nelghbour’s title,

The complainants were shocked
wihen they began to get rate notices
3 vears after the subdivision.
Because of changes 1o the law that
came into effect in 1993, Baulkham

Flills Coundcil wias abliged to impose
rates on every picce of land given a
value by the Valwer-General, So
council began to charge the
mimbmum rate of approcimately
5240 a year,

When the complainants purchased
thedr land in 1967, 1t was described
as the two separate titles. Later,
when the land was surveved for
subdivision, the small strip was
overlooked.

Many errors bad been made along
the way, The complainants had not
properly instructed the surveyor
when the land was subdivided. The
survevist himsell may have erred.
The complairants solicitors and the
council had not noticed that the
lamcl was left out of the subdivision.
The rates piled up and began to
attract interest charges,

Solicitors acting for the
complainants tried to resolve the
problem by requesting the coungil
tor stop charging rates, Under the
egislation council could not do this
unless the land was amalgamated
with an adjoining piece of land,
The salicitor offered the land to the
adjoining neighbours for the
amount of the outstanding rates
and charges, They were not keen to
purchase the land as it was of no
value to them. They wiere also
concermed about the cost of altering
thelr mortgage.

The matter was finally resobved after
we sought help from the Land Titles
Cdfice and the council. A
compromise was reached after
maonths of correspondence and
negotiations. The land was given to
the neighbours for no charge, bt
ot consolidated with thelr thtke.
This means they will own the land,
bast as two separate parcels. The
Land Titles Offlce agreed to prepare
the transfer plan and other
documents free of charge. Council
agreed to drop all outstanding rates
and associated interest charges
amounting to 31,399,080 once the
land is transferred 1o the
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neighbours, and to aggregate the
lanad fior futwre rating purpsoses, This
avicdhed the need for altérations to
the existing tithe and the miostgage
documents. Under this plam, the
new owner's rates increased by
$1.97 per yvear. Previously, the strip
attracted rates of $240 per vear. The
complainants solicitors also said
thicy would redwce their charges to
an abscdute minimuom, We werne
delighted that both authorities co-
operated to asist in pesobving this
mixst unwsuial complaint,

THE ROLE OF A COUNCIL IN
DEVELOPMENT
APPLICATIONS

Cose study; Drain, drofn, go oway
Intervention by us resulted in
Mewcastle City Council abandoning
mioves designed o force a Mew
Lambton resident to grant an
casement over his property, Our
detalled preliminary Investigation
also revealsd shortcomings in a
number of council’s administrative
practices that have now been
rectified.

The problem arose when the New
Lambton resident complained
abouit the councll tmproperly
facilitating the subdivision of a
property o his rear. The council
originally approved the subdivision,
with a condition that required the
subsdivider 1o eblain an easement
over the complainant's property.
The complainant had no intention
of granting the easement. 5o the
council began to explore whether it
could assist,

A council-owned pipeline draining
a lowal road ran through the
subdivided property, into the
complainents Lind and into a
naturial witercourse, The coundil
first looked at whether it shoukd
PESLUTHE a Easement over this
pipeline iwith a view o allowing
the subidivider to use the easement
to meet the condition ), Reports to
the council indicated that this was
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necessary in order to protect the
concil®s pipeline. The council
dicided to resume land in order o
create an easement,

The complalnant was able to show
that, contrary o the reports to the
council, council's own legal advice
was that they did not need an
casement (o protect its pipeline.
The councll staff abio relied on
dvice from a government
department that an easement
should be created. However, this
Advice was not documented and
wiars contradicted by written advice
from the same department,

We also noted that the council’s
actions probably constituted an
amendment to the subdivider's
development consent. Yet this had
mot been done in compliance with
the relevant legal requirements.

The council later obtained farther
legal advice that it had no power to
resume, The council was advised by
staff to take mo action and leave the
subdivider to resolve the prablem
himself, Some councillors clearly
felt the council was obliged to assist
in resalving the problem. This was
irt part because the council believed
it Bad contributed to the
sublivider's problem by ot
insisting on an easement when the
subdivision creating the
complainants and the subdividers
losts wils approsved.

After considering the situation at
length, the council received a
further report recommending that
councll support the subdivider
using a pump out system, The
report also recommendisd that the
council enter an agreement o
contribute up o $10,000 towards
legak action o assist the subdivider
obtain an casement, The council so
resalvied,

We noted that this decision
appeared 1o be contrary to the
council's own podicy on pump out
systems, Council [ater

acknowledged it should have
obtained, as a condition of allowing
a pump out system, an indemnlty
fremm the subdivider against any
damage to the complainant's
property. We also noted with alarm
the council’s decision to commit
ratepayer’s funds 10 solving thie
subdivider's problem in the absence
of clear evidence it was a matter
council bore responsibility 10 solve,

We considercd the case warranted a
formal investigation. In an attempt
to resolve the matter, however, we
asked the council to review the
case. The coungil responded
positively to the concerns we raised
and voded to reverse its decision
and leave the subdivider to solve
the problem himself. Council's
salicitors reviewed the case and
described the advice and
recommendations put to the
council as “slanted or perhaps
directed o0 as to achieve a result
Biving the impression of apparent
partiality’. They described council
officers as having been overgealous
in their attempts to achieve [a
result”. They abso concluded that
the council's declskon o contrilite
tovwiands the cost of court action
might have been bevond their
powers.

The council showed a refreshing
support for a full review of jts
actions. Thelr senior staff
acknowledged fallings in the
minagement of the case,

The council invited us o review all
of the relevant files, and as a result
of, or in conjunction with, this
review:

& council finalised and adopted a
new development control plan for
subdivision and stormwater
management;

¢ council adopted a policy of
attaching legal advice to reports
citing legal advice or making the
legal advice available on reguest;

* coundil agresd o support our
principles on appropriate wee of
legal advice ;

¢ council adopted a revised code of
conduct and a policy on
interaction bctween councillors
anc staff;

= council staff were instructed to
make betver use of (ile notes o
recond advice and other
significant dealings with the
public; and

= council stall members wene
alerted to some of the legal
problems that srose in the case,

What the case demonstrates is that
councils need to keep in mind what
rele they play in the development
comifrel process, Many councils
speak of ‘facilitating development”
and to us this means providing an
efficient and effective planning
systemy, Such a system appropriztely
balances the rights of applicants to
benefit from a decent standard of
service and the rights of the
community at large. [t certainly
dises pot extend to presenting
advice described as “slanted’,
overlooking proper processes,
breaching policy without sufficient
justification and expending
substantial council funds for
reasons naot in the public interest,
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COMPLAINTS
ABOUT

orrections

COMNTENTS

resChicnal Centre

sehiand Health Serace

a difficult inmates

T Ormid
The neg

Recorcd b

¢ leawe dispute

We received 462 written
1.'I:"TI|:'F|.'J.i.III.‘| about correctional
centres, and 2,098 oral ones, These
include complaints alsoul the
['.ll.r'|'|;.'|.r1.|||.|.-n.|: il Lorrective Services,
Anstralazian Correctional
‘.'-lanag-l.'l:l:u.'lll i'I!':.-'. Ltch. ithe
aperators of Junee Correctional
Centre] and the Corrections

Health Service,

This muamber represents a slight
inCrease in written mmpla:n[.ﬁ.
however, The number has remained
fairly sbeady over the last thiee

WELLTS,
&

Last yEar we r|,'|1|rrl;|,*::| a 24 per cent
increase in ol |,|::-|11!:ll.ai||:|.l;'-.. this
yEir the number las inereased
Again, I|_1_.' a further 14.7 per cent,
This represents a significant
incrEase in owr workload, While

|:'4||r|||i:|i||1'. aboul Junee

Anne Radiord,
Manager, General
Team, plaﬂ': a vl to
a correctional cenlre
with Vince Elaich,
Complaints Clficer.

Correctional Centre dropped, those
about the Correctional Health
service rose. We received 19
fedjuests o review our initial
determinations, 17 of which have
been finalised.

The Department of Corsective
Servioes manages diversg
irstitutions and a \.|u|:.1!|.i||g inmate
|'_h;:-|1|,||.a:iq:|r| — A |,*:i.|:'r;|n::-r|.|i|1..'|ri'|:|.'
|:r:-|11l:-|:_':~; task, Almmost all asprects ol
inmates lives are controlled by this
bureaucracy — from the number of
wac ks t'|1r.':.: own, o Eheir |:'v|1|:r||1|4_'11_'
segregation from the rest of the
population, sometimes for extended
pericds of time, In examining
complaints, our focus is often
drawn to the quality of the
documentation created to support
thelr decisions, Thie need for
officers to kl."!_'[!- accurate and
relevant records of their decisions
and actions s paramount, Of
particular importanoe are officers
reports on their use of force,
segregation and behaviour
management reports, and the
rn:_u_'url:ling andd storage h|
intelligence” information,
Complaints about these reports do
not make up the bulk of our work
However, the administrative review
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process needs to be extremely
thorough to ensure decisions and
actions are well explained and
supported, as these have the power
to slgnificantly affect people's
likerty or physical wellbeing.

Table 1: Complaints about
cormectional centees and the

Dept of Corrective Sericei
1998949

Complaints received

Written 434

Oral 1,952

Riaistavs 14

Tatal L.400

Camplaints determined

{writen)

Formal insestigation

completed 3

Formal insestigation

dscontinuesd 1

Preliminary or infoemad

investegation completed 08

Asgossmaent only 140

Mo purisdiction mswes 5

Taotal 452

Current investigations

(at 30 June)

Under preliminany or

indormal investigation &1

Under PFormal investigaticn 1
s



CORRECTIOMNS

WORKIMG WITH THE
DEPARTMENT

We met with senior members of the
department during the year to
dliscuss amd clarify current issues,
The Director, Security and
Investigations spoke b0 @ beam
meeting to clarify the department’s

Table 2: Mature of written and o
aboul correctional centres |

Buy-ups
Classification placement
Duaily routine

peneral treatment

[I;.r and other leave

Faflure to ensure physical safety
Food and diet

Legal

Bakl

Deelays, interceptson

Medical

al camng
Officer mizconduct

Perodic detenthon
Probation and parole

Proparty

o compernsate
Recard keeping and administration

information
Segregation
Unreascnable, failee 1o give reasons

Security
Lsine analysis, cell and strip searches

Transfers

interstate, delay
Unfalr discipline
Visity

searches

Work and education
Access to, removal of

Other
Tatal

Aoces bo armenities/ac thvilses,  access 1o telephanes,

Access Do iervices, methadone, dental, standands

Thireats/harassment, assaills, racisl abuie

Lags, delay in tranderning, confiscation, failure

insccursie records, privabe cash control,  sentence
calculation, warranty, Talre 1o reply/supply

Unreasaonable or refusal to, form of trandpar,

Treatment of visibors, widlof bans, aCoess o wisiion,

Investigative units and procedurnes,
Our senior investigator participated
in a sesslon for official visitors on
the process of investigation and
dealimg with complaints,

These exchanges of information are
immensely useful. Throughout the
vear we have received complaings

about reduced access to activities
and increased time in cells. Mecting
with the department has given us a
miech greater inslght Into the
resourcing bssues facing the
department, and steps being taken
to pesalve these, Understanding the
situation has allowed us to explain
the situation to unhappy inmates,
even though we could take little
other actlon.

O ather occasions we have talked
to the department about potentially
damaging sttuations and have been
able to deal with them at an carly
stage. Ome example of this was a
perception we had that some
correctional centre staff were
developing a noliceable resistance
to communicating with us. In some
instances, posters advertlsing our
attendance at correctional centres
were not displaved. We also recelved
commplisints thiat inmates,
particularly from minimum security
centres, were being penalised for
telephoning ws, Such complaints are
notoriously difficult 1o investigate
and to respond o positively. We
held a liaison meeting which
allowed us b canvass a range of
complaints, We were able to discuss
finding a balance between
encouraging inmates 1o deal with
their complaints at correctional
centre level, and hindering their
Iegitimate access tis us,

Following this meeting, the Senior
Assistant Commissioner issued an
instruction to all senior staff. This
reaffirmed the department's
chligation to facilitate contact
between us and the inmates by
telephone, and instructing
governors B fupport our Visits
program. Since then there have
been few problems.

VISITS PROGRAM

Section 12 of the Qeilwdsna Act
makes specific reference to the
righits of, and procedures for,
persens “detained by, or in the
custody of, a public authority” to
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make complaints to us, 00 is nol
difficult to see why Farliament
should have singled out inmates in
this Wiy, Mearly EVETYy &'q:uft of an
inmate's life is controlled, and so
the capacity bfor any
maladministration o affect an
inmate's ]:lh:,.".il:_'a] ar rre-.].'l."]1l::l|-::l|.!;i€'3|
wellbeing is overwhelming. The
state therelore has a strong mosal
responsibility to ensure inmates are
not impeded from complaining
about correctional centre
malidministration. Howover,
inmates may have greater difficulty
than most other groups in accessing
CAE SETVICEs, S0 our program of visits
is a particular feature of the work
we o in this jurisdiction.

During the vear we made 44 visits
to 27 correctional centres, our
program achieving sigmificant

Table 3 Complaints about
Corrections Health Service

19028540
Complaints recelved
Wiriiten ¥
Chral =L
Total 24
Complaints determined
{writien)
Prefiménary or nformal
Irvestigation completed il
Aszessmint ondy 7
Total xr
Currenl inverhgatbsns
(i 30 Juns)
Under preliminary or inlarmal
investigation 3

Table 4: Mature of written
complaints abaout

Corrections Health Service
199899

Access [o medics services 14
Standards of care 14
emal services |
Officer miscondugt
Unfair discipline 1
Tetal 8

coverage, Wi also inspected twao
periodic detention centres at
Bathurst and Parramatta and the
Surry Hills court cell complex,
which has been administered by
the depariment since October 1998,

Thin represents a significant
allocation of our resounces.
Generally, visits are done by two of
our officers, althowgh four officers
visit the Metropolitan Bemand
Reception Centre {MRERC) three o
four times-a vear depending on the
size of the lacility. Experience has
proved that our commibment to
meeting with correctbonal centre
personnel, and discussing potential
complaints with inmates, has
enabled us to resolve many issues
without resorting to & paper
exchange. Inspections of the
department's documents and
premises also allowed us to develop
a maore accurate picture of the
instituticns we deal with, and gives
us good grounding to discuss the
concerns of iInmates.

The work profile of these visits is
extremely unpredictable. For

EXAm |‘|!-|.~. oy our first visit tos
Croulburn Correctional Centie in
Octobser 1998, we interviewed 45
inmmates, on our second visit in hMay
POk gy imkerviewed {:ﬂ.l'!.-' e
.-'l.n:,.' matters we cannat resolve with
executive staff on the day are

CORRECTIONS

beroasght back b our office for follow
wpr. The complaints taken on these
visits, as well as telephone calls
from inmates and their FBamilics,
miake up the oral complaint part of
our statkstics,

JUNMEE CORRECTIONAL
CEMTRE

Although we only visied Junee
Correctional Centee once during
the yvear inmates continued to have
easy telephone access to us,
including the ability to utilise our
toll-leee number. This Is no longer
avallable to inmates in all other
correcitonal centres, following the
introduction of the Arumta
telephone system. This is a
computer controlled access pay
telephone system, designed for use
by inmates in correctlonal facilitics
across Australiz, and distributed by
Telstra. The contract with Telstra
does not allow for access to TR
numbers, but this disadvantage to
Inmates s sald to be offset by the
system’s increased efficlency and
securlty.

W have nat ..1|r.’|.|'|$l:°'1.1 interviews
with |'r|.3'ri|.'r|:_Ei-;,' detainees because
l:i'u:':.' are at liberty 10 contact us
l:..lﬁ.il].-' i 1.1:|:r\. whin |1'|!_":r' afe 1ol in
custosdy,

This vear we received fewer
complaints about Junee

THREGE

4,95

198677

199798 [ Ty

Fipure: 11 Wiritten complaints recebved abosd the Depariment of Comectie Serdcies®
A Feng year comgpasison

* emcfudies ooemplainis aboul Comections Meslth
* includes complaints froms e preately nem junes Comecticral Cemlre
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CORRECTIONS

Correctional Centre. If a Junee
inmate complains about a matter
whiich is the responsibility of the
department, such as propeny lost
during transfer to Junce, the
complaint is recorded against the
department. By and large, the staff
of the centre have co-operated with
us fo resolve any complaints,

CORRECTIONS HEALTH
SERVICE

Senior officers of the service met
with us In December to discuss the
wiork of the service and s fufure
plans.

Table 5

Wnthen o

Bathurst

Berrivma

Broken Hill

Ceasnack

(et al Cosrective Servioes
Glen Innes

Gapulbm

Ceraftan

fohin Marcny

Junes

Kirkconnell

Lithgow

Long Bay, Special Care Unit
Maitland

Malabar Special Program Centre
halabar, 4 ﬂ'lng

s

Metropolitan Remand Reception Centre
MBATC, Remand Cenire
Mulirwa/Marma Parker/Emu Plaing
Choeran

Parklea

Parramatta

Parramatta Transiticnal certre
Pericdic detention centres
Priscn Hospital

Receprion Industrial Centre
Silverwater

Special Purposes Prisan

St Heliers

Tamwarth

Training centre

Others

Total

Oy’ breciaden JoaTpduanl) Sl epaInElal Hiaes

We have had regular contact with
clinic stalf in comectional centres,
and when we have bBeen unable to
resolve issues at a bocal level, with
head olfice personnel, There is
every indication of the services
willingness to take complaints
serbously and to deal not only with
an individual's problem, but to look
at generally improving service
delivery.

.

EE-ﬂulﬂﬁ:ﬂuﬁH'#ﬂﬁ,ﬁ:nau:nn—uzmﬂ-mgg;

b

MAMAGING DIFFICULT
IMMATES

Some Inmates cause managemeni
problems which might involve
fighting with other Inmates,
assaulting officers. refusing to obey
orders or trafflcking In [10Eci
substances. These inmates can be
placed on strict reglmes called
segregation, where thelir assoclation
with other inmates, and access o
facilities and privileges, is very
limited. This s not meant to be a
form of punishment, though the
conditicns are sometimes almost
indistinguishable. The legislation
delineates it as & management Tool
to b used (o emsure safely, security
and good crder within a
correctional centre.

The legislation sets oul procedures
which apply to segregation, These
Incluide written reports, and a
reviaw by increasingly senior
officers if the period of segregation
i extended,

In the past, the department has
managed segregated inmates poarly,
and we have conducted and
reported on a number of serious
issues over the years. In recognition
af the rigours of segregation, it is
limited by strict legislative and
procedural controds. We have
wiorked hard to ensure appropriate
safeguards are in place and also
applied. For example, in 1992, a
special report to Parliament resulted
in the establishment of appseal
rights for inmates segregated for
more than 14 davs, Problems can
SHI ccuar anmdl wie pay Close
attention bo complaints about
segregation.

Cose study: Too much foo young

As a result of the riots at Kariong
Juwvenile Justice Centre fouwr
detainees under the age of 18 years
were transferred, or remmanced by a
cowrt, 10 the adult correctional
swstem. Two older detainees were
abso transferned, They were all
eventually placed in Parklea
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Comrectional Centre, the main
institution for young affenders,

The two older detainees were placed
with the mainstream gaol
population, The four younger
dletainees were put in the
segregation unit because of their
aye. Thc:,.' T limmited] association
with each other and none with any
older inmates. The Governor
explained toows that the four would
rémain in the segregation unit wntl
they turned 18, Segregation orders
can be made [or varous reasons,
including inmate safety. However, it
wias unclear to us why their level of
risk would redwce when they turmed
18,

The youngest of the four faced
almost a year in segregation,
including eight months completely
on his own, and his behaviour was
the reason given for his segregation.
It Is unclear how much his
behaviour was influenced by his
siteation, It was difficult to know
the cause of his misbehaviour as,
muore than fwo months after he
entered the adult system, the
department had still not obtained
his juvenile case history,

Mot long after his placemént in
Parklea, Wyong Children's Courl
ordered his petwrm to the juvenile
system. We understand from his
lawyer that the court was persuaded
that the adult correcticnal system
wits unable to provide him with
“suitable accommaodation”. This is
one of the matters the court must
take into account when considering
whether a juvenile should be placed
om remand in the adult system. The
young detalnee's return to the
juvenile system appears to hive had
a dramatlc effect on his behaviour
and he 15 in school full-time,

Wi wrote 1o the Commissioner to
clarify whether lnmates should be
treated differently purely on the
Basis of age, His answer was ‘no’. By
the time of writing to him, two of
the detninees had turned 18, Risk
assessmants on the two remalining

inmates, who had not turmed 18,
determined they were able to enter
the mainstream gaol population.
We also asked the departments of
Corrective Services and Juvenile
Justice why relesvant information
was apparently not transferred with
the youngest detainee to the adalt
correctional system.

Although the Commissioners reply
addressed our immediate concermns
about the segregation issue, we
continue to work with both
departments to ensure similar
problems doonot recur,

Cose study: Tronsporting segregation
orders

An inmate complained to us that he
was being unreasonably segregated
at Lithgow Correctional Centre and
then at the MRRC, when transferred
theere im order 1o go to cowrt, I
became clear the reasons for his
segregation at Lithgow were quite
appropriate, However, the MERC
had automatically continued his
segregation without reviewing the
situation. When that review was
done, it became clear that his
segregation was related to local
Lithgow fsswes, The inmate was
returned to the mainstream and the
Commissioner wrobe o him
expalning the error As & result of
this matter, procedures at the MERC
have been tightened to ensune the
need for continuing segregation
orders 15 reviewed on the day of fhe
inmate"s arrival,

Case siudy; Inaccurate information
leads to segregation

An investigation into Australasian
Correctional Management (ACM)
about the segregation of an inmate
at Junee Correctional Centre
resulted in a report of wrong
conduct, Soame of the psues we
canvassed were: the preparation of
reports containing reasons for an
inmate's segregation; the adequacy
of the reconds kept when an inmate
wins segregated; and the centre’s
Failure to apply for an order to keep
the inmate segregated for longer
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than two weeks. This latter point is
required under the legislation. One
of our findings was that the initial
report about the Inmate’s
segregation from the centre to the
Department of Comective Services
contained wrong Information.,
However, as some of the Key officers
involved in the segregation no
lenger work for ACM we were
unable to make any findings alsout
the reasons for the factual errors,

Our recommendations addressed
deficiencies in the policles and
procedures at Junee which were
impeding this. To ensure inmates
ape segregated kn accordance with
the Covrectiomal Ceuntres Aok, ACM
has complied with each of our
recommendations. This Included
the amending and issuing of up-to-
date policy and procedure
discumenis relating to segregation,
and the creation of an appropriate
"audit vrall’.

The Intensive Case Management
Program

Im last yvear's annual report we
reporied on our concerns about the
management of inmates within the
Intensive Case Management
Program (1CMP) at Goulburn
Correctional Centre, There is a
growing trend towards the use of
ehavioural management programs
across the department and, as
identified in the department’s own
review of ICMP, there is a danger of
such programs opersing as, o
being perceived as, segregation bul
without segregation’s legislative
protection. The program
component must be the key to this
difference. We understand the need
for rigorous management of
difficult and dangerous inmates,
and at their best these behavioural
management programs allow gaols
to intervens 1o prevent problems
escalating. For this to be achicwed it
is essential that such management
i+ not enly humane, but where
possible aimed at returning these

"
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inmates to the mainstreamt gaol
population,

The ICMT has two stages. Inmates
in stage one live in extremely
reduced conditions, They are nod
anly those wha present extremely
difficult management problems, ©g.
angoing violence to other inmates,
continual escape attempts, but also
other high profile inmates who are
not strictly on the progrem, bt
wha the department has decided
need extremely high security,
Drurimg regular visits to Goulbeem
Cormectional Centre our abservation
of the conditions of stage one did
not indicate that much had
changed since we first reported on
the managemaent of this unit in
1992, That report noted:

The conditions in siage one
amognt (o a foom of solitary
confinement, Prisoners only ever
see prison offioers and then that ks
it the short periods when they are
under escort from thelr cell in
wing into the H5L or when the cell
dior flap is opened when meaks ane

provided. There Is mo direct means
of communication with other

|1r|.-snm'r=. ¥

This report led to the temporary
closure of that unit and the
development of an identifiable
program for inmates needing this
level of containment. This was the
M, which we understood to have
a sbrong program component
designed to improve the behaviour
of inmates. ln August 1998 we were
given a copy of a review of the
M and this was discussed at a
liaison meeting in September, The
concerns we still had were
formalised shortly after that
imeeting,

#

In summary, the review found there
was no formalised program. The
reasoms given were the inferior
phvsical resources and the structure
of the rest of the gaol, which did
et allosy for the dedicated wse of
inmate development services staff
by thaose on the TEME The review
conceded that any programs

22

available to these lnmates wene
virtually mon-existent and ad hoc at
best, The review also found that
while monthly assessments were
made of 1CMP inmates, these
assessmenis were based primarily on
reports of inmate compliance with
thie unit's routine, The
recommendations of the review
appeared to be largely supported by
the department. However, much of
the implementation depends on the
commissioning of the proposed new
high security gaol due in mild-2000.

While we appreciated the frankness
of the review, its results did not
allay our concerns, If there was no
reatl progrim component, then how
wits the unit functioning other than
a5 a de facto segregation unit? 0F it
wias not 3 de facto segregation unit,
wits it solitary confinement? This is
prohibited by the legislation. We
asked the Commibsioner to get
independent legal sdvice on thess
questions because of the gravity of
the issues involved,

Cwir critigue prompied some
significant changes to be made to
the munning of Stage one of the
ICME The most important change
has been the opportunity for
inmates within very strict
guidelines to spend time with
others. Other Initlatives included
acoess to television, some
educational and recreational
activities and the possibility of
individual work with psychologists,
There will be no opportunity to
start a full program until the new
premises are available,

Stage two of the [CWIF is for
inmates on transttion back Into the
mainstream gaol population and
thelr clroumstances are only
somewhat more limited than the
ocrdinary inmate population,

In May, during a routine visit 1o the
gxol, we inspected the untt and
spoke 10 each of the inmates. They
told us the chance o assoclate with
amcd her inmate was working very
well (a view confirmed by the staff

in the unith) and that the regime as a
whaole, while still very strict, was
much more humane. We will
continue to monitor the situation.

Short Term Management
Program at Parklea Correctional
Centre

Wi recelved a number of telephome
complaints that inmates at Parklea
Cormectional Centre had been
placed in segregation without a
segregation order, On contacting
thie gacl we were advised the
inmates were not in segregation,
thiey were on a Short Term
Management program (5Th). The
STM program at Parklea was
conceivied to deal with young
offenders arriving at the gaol with
behaviowral and other problems. It
was 10 be used to assess the inmates
problems by a range of specifically
tallored programs. In practice, ST
had no program component. 1t was
almost identical to segregation,
without any of the checks and
balances provided for In the Act. O
particular concern to us was the
lack of recorded reasons for inmates
being put on 5T™ and a review
mechanism for this declsion.

Wi met with senior corrective
services stalf fo discuss the STM and
they agreed it needed reforming.
While programs must be designed
to suit the needs of each individwal
centre, the experience of 5TM at
Parklea indicates this may need to
be done within a framework of
minimum standards, We have
begue an investigation of the use of
segregation and 5TM at Parklea.

USE OF INTELLIGENCE
INFORMATION

Ortaining and using intelligence
information is an essential task for
the department, Tntelligencs
information can assist in
maintaining the security of giol
perimeters by allowing interception
of drug trafficking, blocking escape
plans and dealing with other
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threats. b also allows gaol staff 1o
protect inmates from stand overs
amd assaults, and 90 deal with
potential assailamts. Sometimes
inmates can be dealt with harshly
as 4 result of allegations made
against them, even when those
allegations cannot be properly
tested.

W understand the need of the
department to make very
comservative decisions, tending
toward disadvaniaging one inmate
for the sake of ensuring wider
security, However, we take very
seriously complaints made about
the misuse of such information, and
always seek 10 ensure the
department’s conclusions and
actions are in proportion 1o the
likelibood of trouble. For this to
wark, the information s
abviowsly be both accurate and
accessible, A numbser of complaints
were dealt with through the vear,
which indicate the different ways in
which such information can be
mibshandled.

Case study: Too much informalion
While we were looking in an
inmate’s case file for quite different
documenis, We Caime across an
intelligence report which kdentified
ancther inmate who had glven
information to the department
alrout drug dealing within a
correctional centre, Given the
relatively accessible nature of case
files, and the danger of having such
an informant kentified, we ralsed
this with the Deputy-Governor who
undertook to have the document
rermoved.

Cse studyr Mo contemporgreous
reparts @t all

We tried to verify the reasons why
an inmate at Klrkconnell
Comectlonal Centre had been
mowed to the centre’s secure
compound from minimum security
accommadation. The Governor and
the Deputy Governor claimed to

have had complaints from other
immates about the inmate's
behaviour, and concerns that this
inmate could be sexually assaulted
by another inmate. They sakd they
moved him for his own safety. We
were given an undated, but clearly
retrospective, report from the
Deputy Govermor on this matter
Howewer, there were no reports or
nates of interviews with any of the
inmates imvolved, and no other
investigation had been undertaken,

Ve were unable to resolve the
Inmate’s complaint because of the
lack of documentation. We made
this point to the Commissioner,
noting that better records would
have allowed the complaint to be
dealt with much faster and more
Informally, as well as assuring the
accountabllity of decislon-making
at the gaol.

W had 1rouble dealing with
another complaint from a
Kirkconnell inmate for similar
reasons. The response to our
inguirles was very delaved because
neither the Governor nor the
Deputy CGovenor was able to find
pelevant documentation, and when
it was located it lacked any detall or
contemporaneous evidence. [t
simply stated that the inmate had
been dealt with in the way he had
because there was 'intelligence’ thai
he was standing over other inmates
for s

We were told there were no written
reports on this “intelligence” as
infarmal information was sullicient
for action 1o be taken, and that it
wits seametimes dangerous toowrite
this information down. We would
agree that sometimes such
information is difficult to verify,
bt §f it is to be used against an
inrmite it must be recorded.
Beligving this matter to be primarily
4 management issue, we discussed
oaiE comcerns with senior
departmental officers.

HEWOMBUDSMAMN 199897 ANNUAL EEPORT

CORRECTIOMNS

THE MEED FOR RISK
ASSESSMENT

In July 1998, the Malabar Securkty
Unit received an anonymous phone
call alleging that two inmates were
planning to escape from Oberon
Correctional Centre. Senior alficers
at Obercn were surprised because
the two inmates secmd pretty
settled. The officers thought it
highily likely the inmates were
being st up by o newly meleased
inmate following disagreemerts in
thee gaol. Howewer, becawse it was a
mubnimum security centre, the
Governor asked for the inmates to
b moved until the matter was
resclved. He said he would be
happy to have the two back if their
names were cleared. The inmates
wiere moved and given a higher
security classifications.

One of the Inmates contacted ws
some months later because he
seemed stuck with a higher security
classificatbon and a more secure
placement. We made inguiries
about the original allegaticn, and
any efforts which had been made 1o
prove or disprove (b As a result of
poor communication, the gaol
thowught the Security and
Investigations Unit was
investigating. and that unit thought
the gaol had taken responsibility.
The cnly follow-up acticn taken
was to recard the dentals of the twao
inmates. While we thought it
unlikely an investigation of an
anonymous telephone call would
be very frubtful, we were concerned
the two Inmates would be
disadvantaged by untested
allegations.

As o result of us raising the matter,
the inmates higher classification
was recorded as being a temporary
measure, pending the resulis of
investigatbon. We then wrote 1o the
Commissioner suggesting the
department make a proper risk
assessment of the two inmates. The
fimal result was that our
complainant not only had his
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orlginal minlmuwm secwrity
classiflcation reinstated, hut was in
fact judged as eligible for
participation inm external leave
Programs.

RECORD KEEPING

The importance of accurate records
is cliscussed at the beginning of this
section. Below are a numibser of
complaints which have revealed
gaps in information recorded and/
of provided, which have led to
problems for inmates and staff.

Reasoned response

i the vear several inmates
complained to us that they had not
been pravided with reasons why
their applications for reduction in
classification or inclusion in
prerelease leave programs had been
rejected, These applications werne
beeing processed through
committees of the Serioms Offenders
Beview Council (SORC)H, such as the
Pre Release Leave Committee
(PRLC, ox by the council itself,
While these committess make
recommendations to the
Commissioner on whether an
application should be approvesd or
rejected, 11 s the Commissioner
wihe makes the final decision.

W argued that it was only fair and
reasonable that the Commissioner
provide reasons for his rejection of
an application, In this way an
inmate can be aware of the factors
which were considercd, and also of
any issues which will meed to be
acddressed before an application
coneld B successful, The
Commissianer told us that he
1.:5.L1.l|.|'g." |:l|"i'.‘l'|-'|dL'd Fuis reasons to the
committes ¢ither verbally or in a
separate written advice, He will
continue 1o do s when security
COMOERNS suggest inmates should
nol e @iven precise reasons.
Flowever, he also agresd 1o change
the existing forms to allow for the
inchasion of reasons,

Bailed-up

An inmate complained to ws that he
had commpleted thrse separate bail
applications, but his correctional
centre had failed 1o lodge them
with the Supremd Court of N5W,
When we asked, the centre could
not prove whether or not it had
losBged the applications, and a
croaschieck with the Supreme Court
revealed that only the third

application hiad been received by
them.

As it seemed quite likely this was a
problem which would ocour in
other centres we raised the issue
during a laison meeting. This
resulted in new proccdures being
established at correctional cemires,
principally the recording af bail
applications in a register hicld in
cach wing office. Every centre
should now be able to show that an
application was isswed o an
inmate, when it was recelved back
and by whom, and what was done
with it.

In another case, Central Local Court
granted a voung man bail on his
own recognisance. He was
transferred 1o the MERC unttl the
next day, when he signed the bail
form.

This man's salicitor weote Lo ws
alleging corrective services siaff ai
the court and the MERC refused 1o
allow the man to sign the bail form,
His client wanted an apology and
compensatbon. We contacted the
MERC, who claimed that the man
had refused to sign the bail form
because he wanted 1o stay with his
brother, who was in custody unitil
hie had met his own bail conditions.
The two were together from the
night of thelr arrest until they
signed their hall forms and left.

The centre had no
Eﬁt‘l!E‘H’![k‘.ll.‘ll‘lE:‘!llJﬁ d.:'!ﬂ!lll'l!lﬁ'l:'h!a!il.'rl!l
o support ks claim that the man
refused bo sign Bis Bail foom, N
relied on the memory of a single
officer. Although it was not possible
o determine the facts in this

individual case, the man's
allegation led the departméent to
ackdress this procedural bssue. 18 has
amenchedd its recording practices so
thsat i i person refuses to enter bail
the relevant officer must document
the Fact.

Weeks, not months

W identified a discrepancy in the
department’s policy and practice
when recording penalties imposed
on inmates who returm a positive
urime test,

The department has an extensive
wrinalysis program aimed at
reclucing the ilHcit wse of drugs and
alcohc] in cormectional centres,
Strict penaltics are imposed on
inmates who return positive urine
tests, The policy sets out a genaeral
male that the penalty for a positive
test result is the Inmate's remowval
from contact visits for a perlod of
timee.

Cwur attention was drawn to the
discrepancy when an inmate whao
had received a twelve-week penalty
wiis not reurned to contact visies
for an extra week, Our inguirkes
revealed that this was becanse the
penalty period was recorded on the
database as three months. It was
recorded in this way because the
database was cnly able to record
days amd months. Since most
months are longer than four weeks,
the actual penalty s often
extended.

The department readily
acknowledged the problem. As a
result of our inguirkes, the
department amended the policy so
penalties are recorded in davs fo
acourately reflect a punishment

imposed.

Case study: Overcompensation

An inmate at Junee Correctional
Centre complained to us that cash
was being wrongly deducted from
his trest account. He also claimed
incorrect deductions were belng
made from other people’s accounts.
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Wi contacted the gaol and werne
advised the inmate was cormect on
Bath courits, The deductions wene
foar thee Victim"s Compensation Levy
which the inmate had paid off two
vedars befare, The problem had been
capied when information was
transferred from the department's
old computer database to its new
O,

The inmate’s account was refunded
within two days. The department
proposed o resdlve this systemic
profelem by setting up a unit to
ensure information on the
computer database matches
information on inmates warrant
files, We have asked the department
tor contact us to confirm the unit
has been st up and to advise us of
it operating procedures.

Case study: Not wery alerl

We took action to prevent the
transfer of an inmate who held
grave fears about his personal safety,
This inmate alleged that a custodial
officer had seriously assaulted him.
We took a statement from the
inmate, who was then in Long Bay
Hospital, and referred the matter to
the department. We were (old an
alért would be placed against the
irvmate’s mme, meaning thiat the
inmate was mot to be sent to the
cormectional centre wherne the
alleged incident took place,

Following medical treatment, he
was transferred to a different centre.
Shortly afterwards, late on a Friday
afternoon, we recelved a telephone
cill from the inmate, who was very
agitated, because he had been told
he was to moved back to the centre
where the alleged assault had taken
place. We made urgent contact with
the department to make sure the
inmate was not transferred over the
wieckend.

Chur subsequent ingulries revealed
that the promised alert had not
been placed on the department's
computer system because the
system Indicated the inmate was in
transit from Long Bay Hospiial to

another centre. As an inappropriate
transfer always involves the
possibility of serlous consequences,
wi asked the department to take
steps to avold the recurmence of a
siteation of this kind, A
mdificatbon was made to the
department's offender management
svsbem,

Incident reports

After Enguiries by us into an
inmate's complaing of assault by
cormrectional officers, we found that
efficers had failed to comply with
department policy during and after
the incident. As a result, the Senlor
Asiistant Commissioner issued a
direction reinforcing the reporting
responsibilities of officers involved
in the wse of force,

The assault allegations were
investigated by the Corrective
Services Investigation Unii (CSILY
and its findings did not appear
unrcasonable. However, our review
revieiled that the officers involved,
contrary to current instructions,
had failed to videotape the incldent
when they could have, and after
the incident, had falled to compiete
individual reports. When
guestioned during the CSIU"s
investigation eight manths later,
the officers were ferced to rely on
their memorbes. This matter
highlighted the importance of
accurate and timely reconding of the
use of force, for the protection of
both inmates and officers.

In a more comples matter, the
mother of an inmate at Parklea
Cormectbonal Centre contacted us in
Movember. She alleged her son had
been badly assaulted by officers,
resulting in him losing
consciousness. We were due for a
roatine visit to that centre shortly
after and took the opportunity o
Interview the inmate about the
allegations. We also viewed
documents relevant to the incidents
and spoke to centee management.
Soon after, the inmate was moved
to Goulburn Cormrectional Centse
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and after he arrived there he lodged
a written complaint with us,

The young man had been invalved
in two incidents on the same day,
with different officers, but both
imverlving the use of force. The
imitial reports by the officers
claimed their wse of force was
legitimate, We became aware of a
withess bo the second assault who
belioved the bevel of force was
excessive, and we contacted the
relevant regional personnel to
efsure the witness was interviewed,
Meither the centre mor the regional
staff terled us that an officer
attending the first incident had put
in an amended report indicating
that excessive use of force had been
used a1 that point as well, Even so,
we were concerned that the inmate
had been coerced into withdrawing
the allegations he had made to
departmental staff,

Wi thought that an investigation
was being conducted and sought
infrmation on its results, W were
advised that as a result of a series of
imternal mistakes, no investigation
had been undertaken. Head office
perwonne] hid not realised there
were two incidents involved and a
senior regiomal officer had drawn a
stoppy conclusion that no
inviestigation was warranted, This
wias despite the existence of
witnesses to the incidents, The
department’s investigations review
committes accepted his
recommaendation without question,
The inguiries we made enabled the
department to review its decision
and a proper investigation of both
incidents has commenced,

LOST PROPERTY

Eeeping track of the property of
thouwsands of inmates moving
around the state between
correctional centres, courns and
hospitals is a complex and e
consuming activity. In recognition
of the absolute need for accurate
records the department has adopted
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extensive recording procedures and
has charged the reception room
afficer in sach centre with this
responsibility. The inability to track
the whereabouts of Inmates
property means that they
sometimes have to live for months
without Basic items, and also, that
compensation has o be pald.
Hecause we receive 5o many
complaints about lost property wi
generally refer them to the
Commissioner for investigation and
resolutbon. This Is a longstanding
aprangement. In some cases, where
a resolutlon has not been readily
achieved, we intervendc.

Case study: The bup-up

An inmate of Junee Correctional
Centre complained to us that he
had pald for items he had newver
recelved. He had ordered these
items through the buy—up system,
which allows Inmates w purchase
goouds, Eighty dollars had been
dedicted from his gaol account, bat
stall at the centre acknowlbedged
they could not tell from his
property card whether he Facd
received the items. Recognising its
respaonsibility, and with
commendable speed and
willingness, the general manager
arranged for the $80 in dispute to
b repald.

Cose study: Missing jewellery

W Intervened in another dispute
between an inmate and staff at
Junee after correctional officens load
thie Inmate"s wedding ring. The gaol
cventually compensated him

S 150000 for the missing ring.

He had initially been offered
S50.00 compensation, on the basis
that he had signed a disclimas
statimg he had no property greater
tham $50.00 valwe, Also, he could
not produce a valuation for the
ring. The inmate denied signing the
disclaimer, and when asked for a
copy of this document, the gaol
could not find it. On checking the

department’s property policy, whikch

applied to Junee Correctional
Centre, wie found it did not put a
restrictive value on inmate wedding
rings.

An examination of the inmate's
property records showed a further
discrepancy. A bank card, which the
inmate said he had signed ot 1o
his wifie, was shown as beimg in the
property room, A check of the
Inmate's property did not find the
bank card although they did find
documentation which supported
his account of it being given to his
wifie, As a pesult, Junee decided to
conduct a review af its propeny
auditing process,

Case study: The buy-up (again)
After written inguiries by us, the
Department of Corrective hervices
introduced new procedures for the
return of goods parchased through
the MRRC buv-up system, Thie
inmate who complained to us was
also paid compensation by the
department.

The inmate had purchased a
walkman, which proved to be
faulty, through the MRRC Duy-ups,
Following the advice he was given
hie returnied it, but in the next few
months recelved no replacement,
no compensation and not even an
answer to his inguiries about what
was happening. In response io our
letter, the department admitted its
imquiries were:

complicated by a lack of stringent
prﬂcﬁ.‘lum for the retum of faulty

goods purchased through the buy-
Up confracions af the MRRC

This meant it was ot possible 1o
ickentify what had happened to the
faulty walkmian or the request for
its replacement. As a result the
MERC introduwced new procedunes
and compensated the inmate for
thie Bterm.

Case shedy: Lost devnbures

Am inmate alleged corrective
services had lost his dembures from
his valuabsles bag. His efforts 1o get
the department to find them

proved unsuccessful, so he wrote (o

us.

The department’s documentation
contained weveral anomalies,
including contradictions between
the inmate's property card and his
computerised property records.
When the inmate's valuables bag
was opened, at the request of a
member of the medical staff, it had
a different seal number to that
which appeared in the department's
computer records. Further, the
computer wrongly recorced the
dentures as still being in the Bag.

Alter reconsidering the matter, the
department recommended its
insurers compensate the inmate
5600 as “the property reconds in this
particular case lack credibility”.

Case study: Missing money
Throughout the vear the MRERC has
been the subject of a number of
complaints about lost property. In
recognition of the need 1o resolve
the problem, a senior officer has
begem taken off other dutles In order
b concentrate on improving the
receplion room procedures,

Two separate complaints saw
inmates reimbursed after thelr
money was lost when they were
received at the MERC, Although
reconds showed the money was
signed for at the MRRC, it was not
credited 1o either inmate’s account.

At our request the department
investigated cach complaint and
found that the inmates were
entitled to be reimbursed for the
miissing money, The Commissioner
wrote to the inmates and advised
them that their money had been
replaced, In one case this was
SEO5.000, and in the other, 57504,
Omne inmate had walted seven
months, and the other five months,
for acoess bo thelr momey, Inmates
who are able (o work [ gaol,
receive on average $12.50 a week,
but for many remand inmates there
is no work available, so they are
paid $10L50 per week, Inmates pay
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fior most of their own phone calls to
family or friends, supplement their
very basic toiletries and pay for any
luxuries” such as tohacco or extra
focd Items, out of their own money,
So belng withowt additional money
for months can be frustrating,

When the Commissioner wrote to
the inmates, advising them that
thelr money had finally been
credited to their accounts, it was
disappointing to note that neither
Inmate was given any explanation
for the missing money, or an
apology. An apology is o basic tenet
of complaint handling, particubarly
when fault is clearly identified, and
these cases warranted this basic
COUTIeSY.

VISITS

Moat of the complaints we recelve
about visits are from visitors, or
those they are visiting, complaining
abouit resteictions placed on them.
Thiese usually result from suspicion
of trafficking in licit substances, or
inappropriate behaviour during
visits. Il necessary, we will view
videotapes of incldents as well as
ARSERSING reports.

Coze stidy: Too dresied up
Complaints from visitors are
sometimes difficult o mesolbve
because they relate to the personal
attitude of correctlonal centre staff
toward a visitor, or the
interpretation of rules for visitors,

A voung womarn who regularly
visits the MERC complained there
was no consistency by the staff of
the interpretation of the dress rules
far visitors, The visitor information
pamiphlet savs visitors have to wear
Tappropriate clothing” when they
visit, and that no jewellery is
allowed, Unfortunately this meant
thiat whsat wis acceptable by a staff
member at one visit, was not
acceptable on another occasion by
somenne ¢lse. This was confirmed
by a senbor stafl membser,

Rules relating to jewellery ane
especially difficult, because while
officers can ask for all jewellery to
b removed prios to a visit, soonse
jewellery cannot comfortably or
practically be removed. Correctional
officers do not abways exercise their
discretlon and sometimes insist all
jewellery be removed, regardless of
the visltor's discomfort,

In an effort o overcome the
problem, the gaol is considering
several options including: changing
from written to pletorial signs to
show what is unacceptable,
incleding more information in the
visttor imformation pamphilbet; and
introducing customer service
tratning for staff working in the
gate and visits area. We will
continwee to monitor this issue,

Case study; The exercize of discretion
A woman visiting her boviriend at
thie MRERC was acoused of passing
him something under a security
deor, When she tried to visit next
she was refused entry o the gaol.
This refusal was confirmed by the
Semibor Assistant Commissioner, who
imposed a six-month ban on ber
vislting any gaol in N5W. The
wioman wrote to us asking for a
review of the ban, claiming she had
done nothing but blow a Kiss to her
bovirlend through the door,

Wi lpoked at the repors on the
incident and, having found them
confusing, inspected the visiting
area, Eventually, we agreed the
department had sufficient grounds
for ts suspicions about the woman,
and so was entitled wo restrict her
access. However, we were surprised
al the severlty of the ban, given
that her bovfriend had been
searched, nothing was found, amd
the woman had not had any
problems previously.

The department has guldelines on
restricting visitors 1o its gaols. These
allow the delegated officer to
consider o number of relevant
matters when deciding what
penalty 1o impose on a visitor
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suspected of trafficking contraband,
These include previous incldents,
any available intelligence, and
witether the violathon was
intentional or unintentional, In
this case, the oflicer who had
recormmenched this penalty had left
the department, and there was no
record of what factors he had taken
into account. We strongly
recommended to the department
that it meeded 1o codify the
sanctions imposed on visitors, and
more particularly, that offlcers
shiouild recornd the reasons for amny
exercise of discretion. It agreed to
do this and lssue new guidelines,

SOME OTHER CASES

Case study; Access to fraditional foods
An Aboriginal inmate complained
that Aboriginal inmates had been
denied access to traditional feods in
their celebration of Maticnal
Abariginal and Torres Stratght
Islander Day of Commemoration
(MAIDOC) In 1997, The Aboriginal
Inmate Committce had reguested
the purchase of prawns, as well as
other [podstuffs, to be caten by
indigenous inmates and their
visitors durimg MAIDDC
celebrations, The non-Aboriginal
regional commander had refused
the purchase, sensitive 1o the
political and public mmifications of
the department spending a
considerable suwim an what he
regarded as a luxury food item. He
alsor considered that prawns were an
“exotic’, rather than indigenous
Fonnlsenafl.

I an effort o resolve the issoe, the
department agreed to develop a
policy on the availability of
traditional foods. The policy was to
b clraftesd in conjunction with the
department’s Indigenous Services
Linit. This dralting has taken an
extremely long time. At a lialson
meeting in May, senior
departmental officers told us it
would be finalised In the near

7
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future, At the time of writing, it has
yet to be published,

Cose study: It aln't easy wearing green
In September 1998 we were told the
Govermor of Parklea Correctional
Centre had introduced a policy
requiring all inmates going on leave
to wear thelr green gaol clothing.
Inmates were unhappy with this
because it made them very visible
ta the general public and seemed to
contradict the point of prerelease
leave, which is to prepare inmates
for successiul reintegration inta the
commumnity. The Gevernor had told
them it was a state-wide
departmental policy.

This was untrue. The Governor was
relying on a procedure which was
imtended to allow inmates to wear
their gaol clothes if they did not
have any private clothing. Once we
had drawn it to their attention
senios departmental staff took steps
to have the policy withdravn.

TELEPHONES

Inmates who want to use the
telephone are given a card on
which the numbers they wish to
ring are prerecorded. They have
aceess to six numbers for contact
with family and friends, and four
numbers for legal advisers and
nominated agencies such as us. The
card also deblis the inmate's
telephone account for the cost of
calls made,

Om a visht to Parklea Correctional
Centre we received a complaing
from am inmate who said he hacl
been refused a telephane call to our
office. We spoke with the officer
who had allegedly refused to place
thie call. He explained hie had asked
the inmate 1o fill out a form g get
our kelephone number put on his
telephone card, but unfortunately
no action had been taken on this
for a couple of days.

W discussed the matter with the
deputy governos, who showed us
the form newly received inmates fill
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in, mominating the numbers they
want om their telephone cards, He
pointed out there was a field on
this document where inmates could
elect 1o have our numbiber, We
suggested that rather than have the
inmates elect to do this, the centre
could automatically place our
number on every card, unless ihe
inmate had a particular objection,
We are currently negotiating with
the department for this to happen
it every centre,

At Kltkconnell Correctional Centre,
Inmates complained the gaol would
not credit inmates with 40 cents per
week for either a local call, or as a
contribution to the greater cost of
an STD call, The inmate suggested
that this was comtrary to
departmental policy. The acting
governor believed that due to its
remote location this particular
palicy did not apply to Kirkconnell
Correctional Centre,

Chur reading of the Operations
Procedures Manual indicated that
all gaols were subject to the policy
with unconvicted inmates allowed
up to three local calls per week at
departmental ¢xpense, and
convicted inmates one call. The
telephone credit is not cumulatiee,
and is only due when calls are
actually made, We passed this
information on to Kirkconnell. The
acting governor, having made her
own inguiries, agreed that we wene
correct, She advised that, in
accordance with the policy, a credit
wionild be made to cach inmate
telephione account, as scon as the
administrative prooes could be
establisked.

At & lizison meeting, we ralsed a
nurmbs=r of telephone use ssues,
including thew two complaints. We
wierg told inmate telephone
atcounts were automatically
cridlited with 40 cents on Sunday
nights, which should atlow
Kirkconnell a speedy resolution of
its administrative task. We
suggested that our telephone
mumiber be automatically included

om all inmate telephone cards.
Departmental officers agreed the
number should be recorded as 3
legal call, because this ensured
these telephone conversations
could not be electronically
mcnitared. The department was
proposing ta audlt the existing
arrangements in all correctional
centres,

PRERELEASE LEAVE DISPUTE

A clash of views between the
Commisskoner and the S0RC was
fuelled by rumeours of 4 conspiracy
to hinder the parole of a notarious
inmate. This led 1o serious
allegations being made by SORC
against the Commissioner for
Corrective Services,

A highly complex investigation was
held, involving the examination of
thouwsands of pages of dotuments
and the taking of sworn evidence
from 17 witmesses. These included:
the Commissioner, senlor officers of
the department and the chalrman
of the SORC, We were satisfled that
the spiscitic allegations made
against the Commissioner were nod
sustainalble,

The allegations

It wias apecifically alleged that the
Commissioner had rejected the
advice of the SORC on an
appropriate prerelease program for a
spriscific imenate. It was alleged that
he had done this as a tactic to
prevent the prisoner’s release and
furthier, that he had substituted his
awn plan which was designed to
dielay or prevent the inmate’s
parcde, An additional allegation was
that a senior psychologist within
the department had attempted to
induce another psychologist to
produce an unfavourable report on
the inmate in order to persuade the
Farole Board of the inmate's
unfitness for release, and the need
for a lengthy gaol program.
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The inmate's history

The inmate had & most unszil
history. At the time of the
imvestigation he had been in
custody for over 24 yvears for the
murder of a child and had been
eligible for parole since 1994,
Following a short-lived escape in
1985, extensive media coverge was
given to any propasals bo grant him
prerclease leave or paroke. Froom
1294, developments in his case had
led ko substantial begislative change
In the Sendencing Act, the
Comectionn Centres Act and the
accompanying regulations, As well,
there had Been ministerial
directions to the then
Commissioner which restricted the
abllity of this prisomen, and others
in his class, bo gain prerelease leave.

The story behind the allegations

The SORC has a statutory
responsibility to provide advice to
the Commissioner on the
management of serious offenders,
and advice to the Parole Board on
their suitability for releass, By the
time of the Parole Board hearing
(August 1997) the inmate had been
cligible for preparole day and
weekend leave for a period of 18
months, However, the inmate and
others like him were in a catch-22
situation. They were not able 1o
have preparole experience outicde
gaol (the usual requirement for
parole), without first being
approved as sultable for release on
parcle,

The SORC argued that an
alternative way of preparing him for
parole had to be found. They
recommended that the
Commissioner provide a prerelease
program within the gaol. The
following menth the SORC
established a special team,
including a Department of
Corrective Services (C5) parole
afficer, a Mrofessor of Criminology
and a forensic psychiatrist, to devise
a prerelease program o Commence
In October. Thedr recommendations

to SORC and the Commissioner
were that the inmate be allowed bo
work in areas in the Long Bay
complex such as the cafeterla,
maintenance area and the nursery,
and to visit his psychiatrist’s rooms
and a parole office under escort.

The Commissiones believed the
program did not comply with the
Parole Board's recommendations
that the program be a within-gaol
one and rejected it. He advised the
SORC of his reasons and sald he
had no abjection to the inmate
working anywhere within the Long
Bay Complex.

Breakdown in communication

Up umtil February 1998, the
Commissionet had not officially
recelved from S0ORC a copy of their
prevelease program, of any progress
reparts and his access to further
informaticn about the program was
through his staff. The nexi Marole
Board hearing was o be held in
Say and the Commilssloner took
steps to have an alternative
program developed, which he sent
to the Parole Board and S0ORC. In
early March he directed the
Governor of the Malabar Special
Programs Centee (MSPC) to
implement that program, which
incleded a direction for the prisoner
to work at the Panama nursery and
b housed at the Industrial Training
Centee (ITC),

It was neither appropriate, nor
necessary, for us to fonm a view as
to who wis right in this situation,
Ultimatedy it wias the
Commissioner's responsibility to
provide a program for the prisoner,
amd the S30ORC™S function ended
with the provision of its advice amd
recommenditions to the
Commissioner, Clearly, the
Commissioner at that stage had not
arbitrarily rejected the advice, but
lad dore so for the reasons he
articulated, and which could be
comsidensd to be sufficient,
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The Commissioner's actions
prompted a stream of strongly=
worded cormespondence from the
SORC chairman. In part this had
been informed by ramaours of
impropricty, and other
misunderstandings, which only
became evident during the
investigation,

Rumours and suspicions

The investigation revealed that the
strong words in the chainman’s
correspondence were partly the
result of a conversation with a
particular senior executive officer
wivo said that the Commissioner
had openly stated he would not be
recommanding the inmate’s release,
The officer gave evidence that when
he Became aware that he may fave
misted the chairman by not
clarifvimg the full context of the
Commissioner’s statement, he
informed the Commissioner and
made a file mote of the matter.
However, he did nat see fit to
carrect i communication with the
SORC chairman, telling us he
breliewed his only obligation was 1o
clarify the matter with his superior,
Wi believed that no-one clarifyving
the statement for the chainman wis
a significant proflem.

In the circumstances, the SORC
chalrman was obvicusly entitled to
accept the statement at face value,
Unfortunately, it also reinforced a
perception that he had already
formed about the Commissioner. He
became suspickous that the rejectlon
al SORC recommendations was niot
based on a merlt evaluation, but
was mativated by @ hidden or
blased agenda on the
Commissioner's part. Even though
there was evidence the
Commissioner had made a number
of public statements denyving his
intention to Impede the inmate's
release, the statement by the senior
executive officer had gained a
momentum, not only with the
SORC, but also with members of the
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department involved in the case,
This fuelled the conspiracy theories,

The senior psychologist

An allegatlon against a senmior
departmental psychologist further
heightened suspicions about the
prerelease program dispute. In
preparation for the May 1998 paroke
hearing a psychological report hacd
been commissioned. The
psychologist assigned to prepare the
report perceived the briefing he got
from the senior psychologist o be
biased in a number of ways, He
therefore concluded that a
deliberate attempt was being made
to influence him to write a cormupt
report. He also believed other more
senibor staff were behind this,
although he had ro evidence 1o
support that particular belief,
Ultimately becawse of this the
psychologist resigned his job.,

Following an intensive examination
of this aspect of the case, we were
satisfied that the psychologist in
question genuinely formed those
perceptions. However, on the
balance of probabilities, we came to
the view that he was mistaken. We
belleved his perceptions about the
briefing were inextricably associated
with his feelings arising from a later
enchange between the two
psychologists over a disciplinary
matter. Certainly his evidence fell
short of the threshaold for
establishing a case of wrong
conduct under the Orabadoman At
and there was no independent
evidence 1o suggest he was right.

The eritical issue

For the purposes of this
investigation, the critical issue was
whether the Commissioner lhad
reasonable grounds for rejecting the
prerelease program recommended
by the SORC, and whether there
was any evidence to suggest that he
acted capriciously or improperly, in
forming his opinion. In the context
of intense political and media
interest, it was to be expected that

T

the Commissioner would attempt to
fulfil his statutory obligations in a
cautbous and defensible manner.
Therefore in these circumstinoes,
we did not consider the
Commissioner’s refusal to adopt the
recomnmendations of SORC was
motivated by Impeoper reasons, or
that they were a factic to prevent
the inmate’s release. We found that
he was motivated by legitimate
Concerns appropriate to his
responsibilities in this case.

Similarly, we found no basis for the
allegation that the Commissioner"s
prerelease plan was produced purely
for the purposes of delayving or
preventing the inmate's release, 1t
arose as a consequence of advice
solicited from appropriate staff
within the department,

OfF all the allegations, the
suggestion that the Commissioner
had insisted on the inmate™s
placement at the ITC and Panama
nursery, in the full knowledge that
his personal safety could not be
assured in either location, appearcd
to have most merit, Conventlonal
wisdom would suggest that an
inmate who had been a notorious
long-term protection prisoner
would b vulnerable in any work
situation with mainstream inmates,
Certainly the inmate believed this,
and while he agreed to comply with
all other aspects of the
Commissioner's plan, he refused to
work in the nursery,

There were clearly divergent views
among correctional staff about the
acdvizsability of placing him at the
ITC &nd in particular the
requirement that he also work in
the Panama nursery. However, there
was o ddoulat, that the
Commissioner's sole reason for
directing the inmate to work in the
nursery was the professional advice
he received from the Director of
Corrective Service Industries, This
was that the nunsery work
placement was the most suitable
vorational preparation avallable to

the inmate. He had also received
assurance from staff that the
arrangements at the nursery
provided sultable safety for the
inmate.

When the inmate initially refused
te go to Panama nursery, the
Commissiomer called a meeting of
senlor staff to review that
placement and the rest of the
program. The SORC chairman Bad
been invited, but had refused to
attend. While there were different
views on somme of the program's
components, the majorlty opimion
wis that the Panama nursery was
suitable. The Inmate stll refused to
go there, believing his life was at
risk. Unfortunately, as a
conscquence of the stand off, the
inmate did not work for several
minths.

At a hearing in May 1998, the
Parole Board again refused parole,
partly on the basis of the need for
the prisoner to further participate in
a prerelease program. [t was also
critical of his refusal to do what the
Commissioner risquired, [t was nog
until June that & SOBC minute
informed the Commissioner of
security concernd about the Fanama
nursery placement, As a resuls, he
was found altermative emploviment
and continued with the program,
Ultimeately the Parole Board gave
the inmate conditional release in
mibd- 1999,

The findings

Having considerad all the evidence,
on balance, we were satisficd that
the specific allegations made
agalnst the Commissioner and the
senlor departmental psvehologist
were not sustainable. It appeared
the Commissioner had acted within
the statutory duties and functions
preseribed by the Corectbmnal
Centres Ack. There was also no
evidence that either political
direction, or public opinion, had
influenced his actéons,
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COMPLAINTS

ABOUT
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Maltedrs we commonly ralse

Lommumiby Dated

e T A LIS

The series of disturbances at
Kariong Juvenile Justioe Centre inm
March and April attracted a great
deal of media attention. While
this has abated, our Investigation
of thise events, the preceding
events, and the general
management of detalnees at the
centre continues. While we are
still gathering and reviewing
evidence, the final report will
doulitlessly recommend extensive
changes to the centre's operation.
We have received the Department
of Juvenile Justice's flnal progress
report on s compliance with the
recommendations in the 1996
Report of the Omlswdsman’s
Fogidiry lnto Juvenlle Detention
Centres. Although the
departmeni’s report was shx
months overdue, it details the
steps taken to address
shortcomings in s trealment of
juvenile detainees which were
identified in our report. There
have been genuing efforts made to
make the system more responsive
tor the needs of young people,
however, as evidenced at Kariong,
there is still much to be done.

As implementation of the report's
recommmendations depends upon
the commitment and cooperation
of juvenile justice staff, particularly
the management team within each
centre, the extent of compliance
varies considerably, Unfortunately,
as we identified at the outset, the

most needed and fundamental
chamges, including cultural change
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and improved programming and
case management, are still to be
enacted, These are significantly
dependent on loang-tenn
commitment and coordination
among agencies, as well as increased
FeSOLrces,

We will continue to give priogty to
oral complaints from young people
in detention, without requiring
them to make a written complaint.
When voung people phone us with
an issue of concern we commaonly
call departmental staff, or ask to see
refevant '|:|:.'|.|:r|.-r'|-'.':‘:lrlc. on the same
day the complaint has been made.
Many oral complaints appear
minor, but they have the potential
b0 becorme significant management
problems. The speed of our
respronse and resolution is only
possible with the cooperation and
assistance of Department of
Juvenile Justice staff,

Tahle 1; Complaints about the
Dept of Juvenile Justice,
received I1:p institution

1|
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Table 2: Mature of written and oral complaints
about juvenile justice centres 1998-99

WRITTEN
COMPLAIMNTS

Classiflcation/placement

Daily routine 7
Acoess 10 armsnitiosfactivities, accest 1o telephanis,
general treatment

Diay and other leave

Failure 1o ensure physical safety

Food and diet

Legal

Al

Dedays, interceplson

bedical 1
Access o services, methadone, dertal, standands

of carg

Mon-jurisdictional

Oificer misconduct

Threats/harassment, assaulis, racist abuse

Probathon and parode a
Property L
Loss, delay in tranderiang, conliscation, failure

to compensate

Record keeping and administration 1

Inaccurste feconds, private cash control,  sertenoe
cabculstion, warrants, failure to replysupply

L - R -

Table 4: Complaints about

) the Dept veriile Justice
niomalion 1455
Security 1
Urine: analysis, oell and sirip searche
Segregation (1]
Unreasonabde, Tsifure bo give reasons
Transfers L)
Unreasonable or refusal to, form ef transport,
interstate, delay E‘.nrml-lhﬂs determined
written)
Unlair discipline 1 Preliminary investagatian
Visits 1 completed 14
Treatment of visitors, visitor bans, pcess to visitors, Aszessment andy &
searches Total 20
Wark and education L]
Access e, removal of Current investhgations
(ot 30 june)
Athiey 4 Preliminary or infarmal
Tatal L irvestigation 3

Tabdle 3: Qutcome of complaints

Dept of juvenile Justice 15958
Explanation, advice, reledral given Ba
Addvice to send written complain &
Prefiméinary or infommal imeestigation made 171
Total 26
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Two hundred and forty three oral
complaints and (nguiries aboat the
Department of Juvenile Justice were
received this vear. 'While this is less
than last vear, it s still a significant
increase on past years, especially as
the general detainee population has
declined.

The main issues most frequently
raised in oral complaints inclede
daily routine, unfair discipline and
transfers.

Daily rowtine covers acCess o
telephones and facilities, general
treatment, lack of basic conditions,
staffing levels/lockdowns, time out
of their rooms and unhygienic
conditions,

Unifair discipline commonly
includes the length or nature of the
punishment given, manner of
discipling amd loss of privileges.

Transfers take place between
juvenile justice centres and Between
these centres and adult cormectional
centres.

With the commencement of our
child protection function matters
alleging abuse by staff, harassment
andfor assaults on juvenile
detainees ame now categorised as
‘child protection matters” and
refierred to the Child Protection
Team, These matters ane not
reflected in our figures.

CENTRE VISITS

Puring the year we conducted 17
visits 1o nine juvenile detention
centres. The majority meceived two
vigsits. Our Youth Liaison Officer
and/or our Aboriginal Compslaints
Officer were invalved in most visits,
In response to the disturbances at
the centre In March and April this
vear, Karlong recelved additional
vigits. Our investigation into
Kartong Is disoussed below,

Clearly a one-day visit by two
officers cannot provide a
comprehensive review of all aspects
ol each centre's operations. We use

the visits as an opportunity to keep
abreast of the centres daily rowtines
and operations, and to inform
ourselves of changes. It also gives us
a chance o speak directly with
voung people, to remind them that
they can call or write to us if they
have significant problems with the
department, or other public
authorities. We can also deal with
any specific complaints they may
faise on the day. While ensuring we
speak with all detainees who ask o
s us, we also walk arounsd the
centre, noting the general standird
af accommadation, the mnge of
activities belng conducted and the
interaction between staff and
dietainees, Following our 1996
report on juvenile detention centres
wie have also conducted spot checks
of particular operational matters to
see how [ndividual
recommendations are being
implemented. In nearky all cases
during our visits the complaints
received from young people werne
resobved om the samae day, A small
number were the subject af further
inquiries by us, and some were
referred 1o the department for
further actbon and a report. A few
complainis involved other agencies,
including the police, which were
either followed up or referred to
appropriate bodies.

MATTERS WE COMMORNLY
RAISE

We have continued to emphasise
the following matters on our visits
to the centres, many of which are
based upon the findings in our
19494 inguiry.

Punishment and confinement

We expressed the need for centres
1o reduce their reliance upon
confinement as punishment for
minor misbehaviour. Our review of
centre records suggests most centres
now use a wider range of
punishments, ingluding cautions,
loss of leisure activities and
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additional duties. However, one
centre has been partlculacly slow to
reduce its use of confinement. As
discussed in our 199 report, this
might be due to fewer activities or
ather benelits available in the
centre, which reduces the
availability of alternative
punishments.

Incentive schemes

e 1996 report found significant
shortcoemings In the incentive
schemes in most of the centres, It
found:

The paints system |5 routinely wied
&5 an informal and immeediate
prumishinent system rather than a
positive kncentive scheme in which
detaineess are encoumged and
rewarded (og appropriate behaviour.
These schemes operate without
input of guidanoe from any
pavchologist or other professional
akilled i 1lbe area of child andd
pdalescent development.

Whe made numerous
recommendations for improvement
emphasising:

= clarification of the distinct
purposes of Incentive schemes
and disciplinary syitems;

o communication of this to all
levels of departmental staff;

# development of appropriate
policies on these systems;

» consultation with operational and
specialist staff;

* oversight by a senior
psvehologist; and

* 3 review of existing behaviour
management strategies used in
the centres 1o develop more
appropriate ones, with input from
suitably qualified experts and
community organisations.

The department has supported the
need for improvement in this area.
In June 1998 it produced a policy
on the design and use of incentive
schemas in juvenile justice centres.
[t seems most centres have struggled
tor design and implement
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approprinte schemes, partly because
they reduire @ significant attitudinal
change in staff ard detainees,
Initially staff appear to have felt
they were losing control as they ane
no longer able to reduce points
earned by detaimees,

Enappropriate behaviour, which
ameoden s toe a minor misbehaviour,
i now to be dealt with through a
separate misbehaviour system,
rsthicr than directly effecting the
incentive points sarmed. A number
of centres have made significant
efforts 1o revise and implement
more appropriate schemes,
However, stalff in somie centres
Believe that the new schemes
prevent them from regquiring
detainees compliance with rootines,
The department has further work to
o in clesigning these schemes and
it ensuring thelr staff wnderstand
the scheme's purpose.

Programs and activities

Crur 195996 report found that a
greater range of relevant and
meaningful programs and activities
are needed for detainees, The
schoals operating in cach contre
cartinue to be the major source of
these activities, and there has been
an improvement in the varlety of
programs and courses, and
increased flexibility in the
attendance requined of detalmees,
While an increase in tertiary and
further sducation courses has been
naoted, 8 number of centres appear
ter struggle to devise and mimn other
regular programs of interest and
relevance to detainees, Few
professionally trained recreational
instructors are employed o the
centres and the lack of these
programs B undoubtedly related to
thie lienited résources of the cenitres
and the department generally.
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Strip searches

We have attempted to monitor the
centres use of sirip searches and to
check whether the department's
revised policy is being followed,
The policy states that apart froam
key events, such as initial
admission to the centre, sirip
scarching should only occur when
staff have reason to suspect a
detainee s In possession of
contraband, or seli-harm ohjects,
which cannot be detected by a
clothed search. The policy was
revised following criticlsm from
curselves and others that, due to its
intrusive nature, strip searching
should not be considered standand
in all sitwations. In addition, many
detalnees have suffered abuse,
making this practice traumatic. It
appears strip searches continue to
be routinely used, particularly
fcdlowing visits, rather than
deciding the need for this on an
individieal basis, The new
departmental policy has been
frequently criticised by centre staff,
many of whom incorrectly claim it
completely prevents them from
strip searching detainees. It is
difficult 1o determine if this
misunderstanding is due 1o a lack of
communication and training in the
new procedures, or if it reflects a
reluctance o accept responsibilivy
for individually determining when
reasonable grownds exist,

We have also encouraged centres to
place posters in the strip search
areas explaining the accepted
procedurnes for this tvpe of search,
Chur officers made this suggestion
following many inguiries from
detainess about the strip search
process. The posters should reduce
misunderstandings between
detainess amd stadf absout the
process. While most managers
indicated agreement with the idea,
some centres have been very slow
to implement it,

Contact with family and friends

Quir 1996 feport recommended
increased attention be given to
encourage and facilitate regular
contact between detainees, their
families andfor other people who
A 5lgr1if|¢an1 by thvem, i our visits
we regularly check centre reconds,
including telephone and visitor
logs, to ensure appropriate
recording and review of the
frE'q:l.ll.'I'IL"_'." af such contact, With our
encouragement, most centres have
refimed their recording systems,
making it easier to nobe when a
detainee should be referred to a
casewaorker, or other counsellor, for
assistance in contacting family or
friencds,

Wi have regularly ralsed our
concerns on these and related
matters with centre management,
and in some cases with the
department’s central office. Manv of
these were examined In detall and
made the subyject of
recommendations in our 1996
repart, which the department
agreed to Implement. Given this,
our discussions to date have been
low key, with the intent of belng
supportive and encouraging
improvements. Ve are awadting the
department's fimal report, on its
Implementatbon of the
recommendations, before deciding
if more formal action ks requined.
An update on the department’s
implementation of our 1996 report
is provided below,

Case study: Thinking outside the
Squrare

A detalnee complained that while
in detention he was not able to get
one-onm-ong counselling for his drug
and alcohol problems, We
contacted the centre who told ws
the young man had behaved very
aggressively towards the centre's
fermile drug and alcohod counsellor
and had made serious threats
towards her We did mot approve of
the detainee's actions, and did not
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suggest that the counsellor be
requinsd to see the detainee.
However, we did encourage the
centre to consider other possible
arrangements, in accordance with
the department's policy to provide
services which address offending
behaviowrs, Doug and alcohol
programs figure prominently in
such services.

Following our inquiries, the centre
decided to engage a male
community drug and alcohol
counsellor on a fee for service basis,
The centre discussed this with the
detainee, who was happy with this
arrangemient,

Cose study: Refigious understanding
Pressure was put on a detaines to
shave at a time when his religion
pequired him not to do so. The
detaines tried to 1alk o staff about
ks religious observance, but he still
experienced problems. Following
discussions with us, the centre
sought advice about his religious
regquirements and subsequently
gave the detainee 3 note (o carry
with him confirming he had
permission not to shave,

The Children (Detention Centres)
Hegulation provides centres should
“take all reasonable steps 1o
facilitate the participation of
detainees in the réligios
abservance of their respective
religious denominations’. Stsff at
another centre, where the detainee
had previously been hebd, had
made these arrangemenis, I was
unfortunate that the experience of
the first cemire had not been passed
of 1o the second.

Caie study: Paper shuffling

Clothes belonging to one detaines
werne mistakenly issued to another,
wha left the centre taking them
with him. The detainee who had
lost the clothing spoke to the centre
manager about the issue. The centre
manager, recognising the detainee’s
limited literacy skills, arranged for
another staff member to help him
prepare a claim for compensation,
Hivwisver, this paperwork was mot
submitted for several weeks, When
the detaines called us, he saibd the
person preparing the paperwork
had teded him the clabm would not
be subimitted untll after a visit from
head affice, which was several
weeks into the fuiure. We called the
centre to query the delay. The
paperwork was completed as a
matter of priority, and we were
advised the detalnee would get his
refund by the end of the week.

COMMUMNITY BASED
OPERATIOMNS

We receive few complaints about
the department’s community-based
services, Including the supervision
of community service onders and
the operation of the intensive
programs units, These services
clearly Impact upon a great number
of voung prople and their families.
While the lack of complaints may
sugpest fewer problems in the
department’s community-based
services, it may also indicate tess
general knowledge of our role in
these areas. [t might also reflect the
Bartbers experienced by voung
people, who might feel unable or
unwilling to compliain. We ane
considering strategies (0 increase
our profile among voung people
and thelr families who come in
contact with the department,

The following complaint suggests
there is room for administrative
improvement in at least one area of
the department's community-based
SEFVIiCEs.
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Case study: Doing time twice?

A voung Aboriginal person was
arrested and held in a police cell for
eight hours because warrants for his
arfest were based upon incorrect
infarmation. He complained fo us
about the arresting police, 1t soon
became clear responsibility lay more
with the Department of Juvenike
Justice than the police, A ot
issued the warrants after receiving
imfrmation from the Department
af Juvenibe Justice that the
complainant had breached his
community service ondirs, Adong
other things, the department
incorrectly claimed he had failed o
complete 100 hours of work,

While completing his orders the
complainant had been supervised
by three different people of varying
degrees of experience. This resulied
in patchy and incomplete records.
Although the complainant
completed his required 100 hours
waork, his records showed he had
completed only 20 hours, 1t was
only after the complainant was
arrested that a staff membser recalled
he had completed his hours, The
staff member clalmed she had
placed the relevant paperwork
urder the door of the office for
crlbection. She swas unsure wherne
the paperwork had ended up.

Following contact from us the
departmient reviewed the situation
and apologised to the young
person. It also changed its
procedures to ensure records of
hours worked are updated each
werek and that breach action may
only be commenced with a
mianager's approval.
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KARIONG INVESTIGATION

We are investigating the
management of detainees at
Rarong Juvenile Justice Centre and
specifically the four disturbances at
the centre in March and April, The
investigation stemmed in part from
it complaint forwarded to us by the
Hon. Faye Lo Po, the then Minister
responsible for Juvenile Juitice, as
will as from our own concerns
about the events. The Minister
asked for our help in examining
issues raised by the complaint. This
included inappropriate and
discriminatory treatment,
particularly of Aboriginal detainees,
in the days prior to the
disturbances. The complainant is a
representative of an Aboriginal
group who visited detainees at

Dristurbances at Kariong Juvenile
Justice Centre in March
prompled our investigation.

Kariong before and during the
disturbances.

Although we started our
investigation [ollowing the two
March disturBances, due ta the
need for the police to complete
their interviews regarding possible
criminal charges, we were unable to
speak with detainess for 4 number
aof weeks, Our efforts were further
delaved by the subsequent
disturbances in April, The general
level of tension in the centre, the
significant physical damage to the
centre, and the series of lockdowns
made it difficult for us o interview
detainees and staff, We still visited
the centre during this time to
obtain documents, inspect the
centre, check on the arrangements
for detainees and staff and explain
the mature of our investigation.

All Karbong staff were informied of
our inquiry and invited to speak
with us or to provide written
submissions. We also invited
submissions from other agencies
who have had regular involvement
with Kariong. Original
documentation, files and other
information have been obtained.
Teams of our investigative staff have
interviewed over sixty departmental
staff and nearly all detainees who
were at Kariong during the
disturbances. This included those
who were moved 1o the adult
correctional system, either by a
transfer under 528 of the Children
{Detenttorr Centrest Act, or by court
order. (This situation is detailed in
the Corrections section of this
report) Inguiries have also been
made with the Department of
Education and Training and the
Department of Corrective Services.

The Lstter department provided a
nior governor to temporarily
manage the centre following the
first three riots, [t also supplied a
number of highly tralned
emergency response staff to be on
site in case of further problems.
Although the emergency response
team returned to normal duties
after some weeks, the governior's
temporary secondment continued
for almost three months. A related
investigation has commenced into
the podice response to the
disturbances and their handling of
allegations made by and/or against
detainees, This followed suggestions
that the time taken by police 1o
interview staff and detalnees, secure
evidence and process those
individuals who were to be
criminally charged, delayved the re-
establishment of centre routines
and general arder. Inquiries ane
proceeding,
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Formal hearings under 5.19 of the
Ouprbradsnran Ack were held in August
and September 1999 and
individwals were requined to give
evidence on oath o help us
determine specific allegations,
which arose before and during the
investigation. We also monitored
the departmient's awn investigation
of certain allegations made against
particular staff,

Although at the time of the writing
of this report the investigation had
not been completed, the evidendce
galned suggests inadegquacies in
security, staffing and programs
available for detainees. We have
also learmed a great deal about the
sequence of events pricr ta, during,
and following the disturbances, A
number of problems identified in
our 19964 report related to staffing
and the general culture at Kariong
appear to have been largely
ignored.

IMPLEMEMTATION OF
RECOMMEMDATIONS
CONTAINMED IN THE INQLIRY
INTO JUVENILE DETENTION
CENTRES

Ohar dletailed report examined a
range of matters related 1o the care
aml treatment of detainees in the
state's nine juvenile detention
centres. The report contained 239
recommendations fof systemic
improvement and its key findings
have been detailed in earlier anmieal
reports, Due to the large number of
recomrnendations, amd
significantly, the deep need for
cultural change identified in the
report, we believed the department
would require two vears to
implement the recommendations,
While periodic progress reports
were provided, we expected the
department to provide a final report
on its implementation of the
recommendations in December

1 DEkE,

[ue to competing priorities for the
use of the department’s central
office resources, the time frame for
thie department’s respeonse was
successively extended at the
Director-General s request. These
wompeting priorities included the
development of a procedures
manival for jusenibe justice centres
and the co-ordination of the
development of national stanclards
for juvenile detention centres, The
serlous disturbances at Karong in
March and April further delaved
completion of the report,

The department’s final report on
implementation was recelved in
July, The department claims to have
implemented 110
recommendations, with 73
‘partially implemented’. It 5 not
clear whether full iImplementation
is expected for these. A further 29
are mnoted as ‘implementation
expected” but no date is ghven for
this. Twenty five have not been
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implemented. The DMeector-Leemernil
notes that implementation of a
number of recommendations is
reliant wpon additional resources
and/or co-operation from other
agencies. This has not been
provided, Despite this, significant
work has becn undertaken to
address many of the issues raised in
the original repost,

Our visits to the centres have
revealed some centres have worked
hard and consistently over the two
vears to bring about improvements
in the general treatment of
detainees, It is clear, however, that
athers have been unwilling or
unable to bring about the
recommended changes, Similarly,
central office have provided a
number of policy and procedural
documents in line with the 1996
recommendations, Centralised and
coordinated action is still needed to
ensure sutstanding
recommendations are implemented,
Much work §s still bo be done to
cnsure staff are not anly made
aware of these changes, but ire
informed of the reason for thier
intreducticn and are trained and
supported in their practical
application.

some of the improvements in the
preatment and management of
detainess inteoduced in many
centres include:

* greater range and more
micaningful privileges and
incentives for detkinees,
including earning items of
clothing, use of relevision in their
own rooms, later bed times and
greater acoess to personal clothing
and possessions;

® |psy use of confinement;

= preater access to and variety of
TAFE related courses;
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* ncreased availability of more
flexible part-time enrcdment of
detainees in the centre-based
schonls;

* preater use of accreditation
{(Including TAFE accreditation)
and/or certificates of achievement
for successful completion of
COAIrSES;

= improved coondination between
the Department of Education and
Traiming and the Department of
Juvenile Justice;

* one consistent |:‘:-|'||ﬂ::||:1u|‘.|il_1.' [
'It'll.":lflhillll' rontact with l.::nl!_',.'
aned friends:

® preater clarity of the obligation of
juvenile justice staff to respond 1o
complaints made by or on behalf
of detainees and thelr families fas
stt owt in the department's new
complaints policy);

® the retention and enhancement
of the Children's Legal Service
visiting program o the centres;

& the production of revised

illustrated detaimee induction
booklets written in plain English;
and -

s production of an information
bsaklet for parents of detainees,
including Arabic and Victnamese
Ediions,

e need for fundamental culoural
change was Identifled In our repor
and in Its related recommendations
for significant Improvement in staff
schectbon, training and support.
These are still to ke substantlally
achleved. Change in these areas 15
the most challenging for the
department, as it s for any
organisation. YWhile long term
sucoess [s dependent upon
generatbonal change, we belleve the
introduction of certaln measures
within the two years following the
report, woukd have provided the
imfrastructure to malntain the
impetus for this long term change.

These measures include not only
the will and commitment of senior
management, revised policies and
codes of conduct, but also dedicated
recurrent funding and confinual
review processes, While certain
meRsures have Deen iiltl_'rll:l'lll:nt-l;"l;l.
imformation ofstained in the
investigation at Kariong suggests
there is still o great deal to be done,
This is of grave concern. It is
urtderstoasd] tlie |.11.'p.'.1r|.n‘|rr|.t'1
requests for additional seaff funding
shrvce thie 199 rejert have been
largely unsuccessiul.,

[nquiry into -’“1-'.9,-,‘-;} Nty
Juwvenile Detention EE"“E Dition
Centres iy
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Chur 1996 report and the
depariment’s response sets out the
standards now expected of MSW
juvenile detention centres. The
recently released national standards
for Juvenibe custodial facilities
provide further guidance. We shall
be closely reviewing the
department’s implementation
report and contrasting it with
current practices evident from the
complaints and Inguires we
receive, and from our own visits to
the centres. We are also considering
micre specific mechanisms to
Independently verify the extent to
which the department’s actions, in
FespOmse o our report, have
brought about Lasting
improvements in the care and
treatment of detainees. We will also
be closely monitoring the
department’s future actions to
ensure outstanding
recommendations are implemented
1o the fullest exvent possible.
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COMPLAINTS
ABOUT

freedom of

Information

COMNTEMNTS

I_'.::"|||_j||:|ll

erdmients Lo
the ared relatid

The FON Act and the private
sector

Admiinesirative L

Tribumnal

Special branch Files

Condiddentiality and FOI
The wse and abuie ol
clauie 13

The introdection of Freedom of
Trformation At (FCH ACE) in NSW
raised expectations of open
government, In fact, it was said
during the second reading speech
that volters will have the
apporiunity o scrutinise the
actions of the government and
However, after

the bureancracy .
ten years of dealing with reviews

ol ageincy's decisions we are of the

beliel that the aims of the
legislation have nol yvel been
achieved.

It is positive 10 node that in most
instances agencles grant full access
to information relating to
applicants personal affairs or for
other non-contentious information,
However, agencles rarely disclose
sensithve, contenticus or political
information. In fact, claims of direct
political interference in the
processing of FOl applications and
in the decislons of FOI practitioners
continue to be raised from time to
time. However, generally they ane
raised informally by FOI
practitioners

It Is encowraging to see the growth
of FOI usage over the years. From
our review of FOL statlstics in
agencies annual reports, we
cstimate that approximartely 10,060

FOI applications were made in MSW

in 1997-94, in contrast to the

repaited number of applications in
1595840 of
322 per cent,

2,308 — a growih of

This year marks the 10th anndveriary
of the FOV Act,

Wayne Kosh and David Watson,
Investigation Officers, assist FOI
practioners 1o understand the FOV Act
and its practical implementation,

R TRSEGRT IS RERLA] TR LR PR TR
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FREEDOM OF INFORMATION

In the 10 vears of FOL in N5W we
have receved 1,061 FOI
complaints, and have finalised 96%
of them. Formal investigations have
been conducted inta 63 of these,
resulting in 20 reports entifyving
maladministcation. Informal
'|r|.1.'4,"sl;i|£|;:|1i1:|:||:|.J often extensive,
were conducted into a further 702
complaints, OF these, at least 280
matters were finalised for lack of
evidence, no utility, because they
were withdrawn, or because we
agreed with the agency's
determimations. At least 250 matters
were resolved. A further 131
complaints were identified as non-
jurisdictional, most of these almost
certainly Because intermal reviews
had nedt been conducbed at the
relevant agency,

COMPREHENSIVE REVIEW OF
THE FOI ACT NEEDED

We call for a review of the NSW FOU
Act.

The FOI Act needs a comprishensive
review b0 ensure it's continuing
relevance inm the electronic age.

In the 10 years since the Act
comimenoed;

s pumeroas minos amendments
have been made to the Act
without any overall review of
how these amendments inberact,

leading to unintended
compexities and even direct
contradictions;

= wome important judicial decisions
in MW, as well as elsewhere in
Australia, krave looked at the
rights of the public to access
government information, amd the
provisions of the Act have not
been peviewed in their light;

= the way in which official records
are madke and stored has changed
significantly, with the public
sector moving from a paper based
environment into an information
technology environment, This
will certainly have implications
for acoes o compaater records and
will also affect the manner In
which agencies publish their
summaries and statements of
affalrs;

* public seCtor agencies ane
increasingly contracting ot their
functions and activities 1o bodles
that are not subject to the FOI
Adt, such as private seclof
organisations or controlled
entitie: established under the
Corporations Law Act; and

# pther legislation has been
introduced which provides a right
to seek access to, and amend,
documents in somi
circumstances, creating confusion
e to: different terminodogy
wsed, different procedunes

Ll
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Invalvisd, inconsistent
expemption provisions; and a
variation in avallable legal
protection.

Other issues that need to be
examined inelsde:

e whether all current exemption
clauses are still relevant;

= whether any exemption clauses
pieed 10 be clarified in the light of
pudictal decisions;

= whether an overriding public
interest best should be bailt into
those exemplion clauses in the
Four Aet which do not currently
have a public interest fest;

fers and Chiarges:

® the way im which the FOI Act and
the Priviecy and Persosal
frformnation Protection Adl Interact
iparticularly given 52005} of the
latter Act);

the relationship between the FOF
Act and the alternative access (0
information reglme set oot in 512
of the Local rovermment Act;

= whether the Act should be
expanded to cover the release of
“information” known to agencies,
and mot just the release of
“documents” held by agencies;

= whether there are too many
agencies listed in Schedule I that
are exempt from the FOT At itself;
amd

s whether access can be granted
under the FOY Act by electronic
means, such as by email or
through the intermet,

1t is interesting to note that, in
recent years, the Pardioment bas
included in many statutes a
requirement that they be reviewed
after a fixwed period of ane of mone
years. Recent reviews of FOI
tegislation in other Australian
jurisdictions add further weight to
the peed for a review of the MNSW
FON At
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FOI COMPLAINTS

[n Chetovber 1998 the Administrative
Declsions Tribunal commended
operations, taking over the District
Court’s FOI external review
function, promising flexible and
accessible review processes. A
number of aggricved FOL applicants
have already proceeded directly to
the tribumal. In many instances this
s understandable as they are able to
obtain a binding determination
from the Administrative Decisions
Tribunal {ADT)

As a consequence, there has been a
decrease In the number of written
FOI complaints made to us, which
fedl from 171 to 140, down 18 per
cent from last year, dropping them
back to levels of previous years.
Most complaints received were
absout refusal of access to
documents, with a significant
number also about agencies
employing wrong procedures. The
bulk of oral inquiries reguested
advice on how the FOF Act worked
and, as every year, we réceived a

FREEDOM OFIMFORMATIOM

signiticant numiber of |I'I¢.]lI|I'|IE:".
fraom agency FOI practitioners
weeking advice.

This vear 37 compliaints,
approximately 28 per cent, of
matters were pesabved and of those,
18 were resolved due to the release
of documents, A significant mumber
of atlér matbers were l:"’lll!l|||l."|t'|:|. |'|f|.'
L% '|:||:-::|'.-'i-|,!i.r|.5 general assistance (o
|.'|:_:|n1|:||ai:|:|n1'|.. Fir |::n.ﬁ1:lpln.-'. Wi
Firln"il:'l_'l:l |.-:-;|'|I:||'|..1I:i|.:-||'. ol FOH
procecire and '.-lml."i'l'i{‘ agency
[rrOCesses, |1|:;'l|11,'-|,! o h|u-1,'|:l g
AEENCY determinations, and gave
advice on a correct understanding
of the FOF Act, While there was a
|.|'r|_|i:l af more than a third in ouf
agreements with agency decisions,
considering the relatively small
umibers involved and the
considerable variation from vear 1o
year, we attach no particular
significance to this figure,

The average completion Hme rose
by four weeks to 25 weeks in the
199699 vear, We anticipate a
similar average this vear as we
cortinue §o |.-::|n1|:l|1.'!t,' odcd rmakters.

1997 '8

| BT

Figure 3: Written complaints about FOU recehved and debermined
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12%
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Table 1; Complaints resolved
{as a perecentage of all completed matters)

All documents released

Some or mest doouments released
Resobved for other reasons

Tatal resolved

JUME w8
11 (7%
10 {7%E)
Z1 (14%)

A2 (T8%)

Although we did not achleve our
aim of having no matters
outstanding for more than a vear by
30 June, we have decided 1o adopi
that objective again for the 1994900
WEAL.

RECENT AMEMDMEMNTS TO
THE FOI ACT AND RELATED
LEGISLATION

Section 24 of the FOF Act states that
an FO application must be
determined within 21 days. In
tther words thie agency musi write
Ees thuE ﬂpp]il;:lrl.t within 21 I.|..'I_'!|"h.
advising them if actess to the
documents will be gramped. I the
agency b nat determine 1he
i|'|:|p|i|;..'|l::i|;r|1 within that time, .24
provides that the agency has
reltusesd] the :|.|'||:|I'i|::d|:|I acoess o thnse
tlacumarts.

Mevertheless, owver the years,
agencies have issued many late
determinations regarding the
relErse of documents. Such
lecisions My nat have been
coviered I'_r_'!.- 1 ke |'|r¢:||:|._1'|!:i||-|1
provisions in the Ad, In 1998, 5,24

Table 2: Complaints aboul
Freadom of Inl

159985

Complaints received

Weritten 140
Chral 194
R 0]
Tatal 546
Complaints determined

{writien)

Formmal irmvestigalson

compheted 4]

Fosrrmad irmvestigalson

discontinued 2

Prefirminary irmsestigalion

completed &
Assesvment only .

Man jurisdictson idiues i

Total 132
Current Investigations

(at 30 junc)

Being concillated A
Linher Invvesbigation 4
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FREEDOM OF INFORMATION

of the FOI Adt was amended so an
agenay that releases documents
after the 21 day period has |.'.'-i|'li.rl.'-|.1
s legally |1r-::-L|.*'-.tl.'-..1 against actlons
comcerning defamation, breach of
confidence and certaln criminal
matters (4464 and 65 of the Act).
Hopetully, this change to the Act
will encourage agencies o rebease
micre documents, particularly if
there has been any undue delay in
dealing with the FOI application

T clear upy a previowsdy confusing
situation. s.g4 ol the Acl was
amended to |||:-;l'ri-|Jl.' cheat bl an
.|I,1F:IIII. anf does nal receive a
determination in response (o their
imbtial FOI :|;'-|1Ei-:'.|li.1|:1. the
applicant has 49 days from the date

of the application in which to ask

for an internal review.

THE FOI ACT AMD THE
PRIVATE SECTOR

With the introduction in 1998 of
the Comnrission for Clriiren and
Youreg Peopde Act (the COYF Act), the
FOU Act nosy extendds b somme
private sector agendies. These
agenches imclude all private schiopls,
private child care centres and
kindergartens. Under the COYP Ad
people who are seeking work in
mst child care-related jobs are,
among other things, subjected to a
check for any past disciplinary

I,'!-rl:u_'t'l_"'\-;jl-rlg'- A |'-|,'r'.r:-|| [ RRANRLEL LY

Tablde 3: Mature of written and oral complaints
about Freedom al Information 1998949

Access refused &9 44
Advice, pre-inbervicw medew x| 130
Amendment 1o recornds 7 14
¥ et 0 "|
Changes 3 ¥
Drocurmeenis destniyned 2 ﬂ
Doouments not held & &
Docurments withheld, delayed, nol held or lost 13 12
Failure te notiy L [
inadequate dischosure of mformation ) 'F_
Ingjuiress Irom agencees L] A%
Inwestigationprosstution misconduct 1 g
Processing delays 4 1:-.‘.!
Thind pany objections 4 ? .
Wrong procedure 24 &
Creneral FOI advige 0 ﬂ:ﬁ
her G :-I.“
Total 140 1‘.91.

Table 4: Completed fil
willh an aqe

Agren with decision 1o exempl in full
Agree with deciion 1o exempl in par
Aupree with decison to release (n full
Agree with decision to releade i par

Agres with ofher deciaion
Tatal

v's determination

Agree with decision to neease under s31(4)
Agree with decision to refuse to amend in fll

shere Ombudsman .|.|:|l'l':l':|:|

1997/98 199899
7 fag )k
B A %
& 2
o =
0 o
1 1
2 o
26  F

apply under the FOF Act for access
Ecy amy documents relating to iny
relevant disciplinary procecdings
brought against them by any

agency invalved In caring for
chiledren, private or public. All the
appeal provisions af the FOT Acr will
1A .1|'l[5|'!. 11 3 PaErsc s |I1111-l||l"|'
with the manner im which an
agency deals with their applications,
The Ombudsman and the ADT can
deal with FOI complaints and
review appllcations abowut these
|'rri'.'-.'|11.' -T.‘I},"l.'l'li.'l{":.

The COYP At also allows that
persons who have been the subject
hl |I1=\.|.:|F:-I|:|'|.|.r1_. procesdings have a
right to apply for amendment of
the agency's documents under the
Far Act, A person can dao this if they
b lbewve the agency's records ane
imcamplete, incorpect, out of date or
misleading, If the person is
unhappy with the way in which the
AgeEney chals with thedr .'||'II:|||I.'J1II:'IH
for amendment of documents, they
Can .'_'::-n:.pl.sill Loy ws OF fake a

review application 1o the ADT,

Table 5: Qutcomes of FOI files
completed 190859

Oitside jurisdiction F
Declined at outsed i
Agree with decision bo
exempt i full or part 4
Agree with decision b
rebedse in full or part F]
Agree with decision to
nedease under $31(4) 0
Ao with decision o
refuse to amend 1
Resodved ar
hiediated 1}

Complainant assisted
(eaplanation advice

other assistance provided)® 24
Varous®® £}
Adverie linding L1}

Total 12

* i previcsat peart i ha been inchuded in
the various calegory

== includes insutficlent evisdence, nectiied by
BenCy, i utilty and witFahrdnir
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(Refer also to the Child protection
Chapter, section on PO and
employment screening for child
protection’],

ADMIMISTRATIVE DECISIONS
TRIBUMNAL

ADT replaces the District Court

The FOF Act previously provided
bwio avenues of external review for
applicants who were unhappy with
an gency's dedision — the

Ombudsman and the District Court,

In October 1998 the ADT assumed
the District Court role, Applicants
can now proceed directly to either
thi AT or us. The number of
review applications already sent to
the ADT incdicate that it is Deing
recognised as a more flexible and
accessible avenue of review [or FOI
applicants than was the District
owiant.

Agreements between the ADT
and the Ombudsman

Lection 39 of the ADT Ach allows an
arrangement to be put in place
bBetween the ADT and the
Ombudsman for the referral of
matters which would be more
appropriately dealt with by the
other body, for matters that are
before both bodies and for the “co-
aperative exercise of the respective
functions of the ADT and the
Ombudsman’, This arrangement
has been finalised and published in
the Croversmeri! Lozelle.

Tev help ensune that we are able o
abide by 5.52(2)(<) of the FOI Act
{which prevents us froam
investigating FOI matters which are
before the ADT), the ADT changed
the review application form so that
FOI review applicants can signify
whether or not they agree (o our
being informed of their application,
AL the time of writing we have
received 22 notifications of review
applications from the ADT.

FREEDOM OF INFORMATIORN

Referral of legal questions to the
ADT

Section 15C of the Cmbmdaman Aot
allowws us to refer a legal guestion o
the ADT for its apinion where the
gquestion arlses out of a decision
made by an agency that we are
investignting, However, this section
oy applies to g reviewable
decision under the AIFT Ao

Referral of matters

An example af a matter which the
ALYT peferned o as involved an
application for the review of a FOI
determination by the State Hail
Authority. The guestion hinged on
the adequacy of the authority's
search for documents when
processing the original FOI
application. We are undertaking an
“own mation” investigation into
this issue. An ‘own mothon
investigation is an investigation
inftiated by wus.

We sometimes decide not 1o
proceed with a matter because, in
the circumstances, the ADT appears
b e @ better review avenue, Here
are two examples,

Caze 1; Motional Porks and Wildlife
Service

We received two requests for an
external review from a consultant
acting on behall of two aggrieved
third parties who were opposed to
decisions made v the NPWS Lis
release information. The same
canaltant had, on behalf of one of
these third parties, sought a
previous external review of an FOI
decision by NIFWS. We made a
detailed decision on that complaint
in May this year (see "MNational
Packs and Wildlife: A secret service”
helow).

The isswes raised in this vear's
miatiers were very similar bo those
raised in the earlier complaints, as
weTe the arguments a5 o why
documents should mot be released.
We decided it was unlikely that a
review of the 1999 maiters would
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result im substantially differen
decisions 1o that made in May on
the earlier complaint. We thoughe it
likely that the relevant thind party
world take the earlier matter to the
AL M this ocourred, and we
continued our Action on the 19949
complaints, both external review
bodies would have been dealing, in
effect, with the same agency, similar
documents and the same oF very
similar FOI isswes. We would also
have been retreading ground
already covered. Given our limited
resources, we did not see this as
being in the public interest,
However, by our refusal to
investigate these matters the way
was Cleared for the ADT to review,
simulianeously, all three MMYS
matters,

Case 2: Hawkesbury City Council

W recelved a request for a review
from a complainant in relation to a
swond FOIL application she had
maide to Hawkesbury City Coundil.
The application raised similar
Psues, was similar in context, and
wis for similar docwments to those
requested in the first FOI
application. The complainant had
made ¥ review application to the
ADT about council’s determinations
of her first application, and a
decishon was pending. We declined
o pursue the matter for similar
reascns to those in the NPWS
matter mentioned above, It was an
inappropriate wse of time and there
was the potential for conflicting
decisions being made on effectively
the same matter by the two external
review bodies.

SPECIAL BRAMCH FILES

In 19545 The Wood Roval
Commisston into the N5W Police
Service (Royal Commission),
reparted that officers from the NEW
Police Service “Speclal Branch’ had
undertaken surveillance and
maintalned files about the political
activities and interests of certaln
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people. In 1998 the Police Integrity
Commisslon {PIC), Im a report to
Parliament, found that special
branch officers had destroyed a lot
of these files without amy
consideration about whether such
destruction was in breach of the
lw: IE is mow estimated that only
10 per cent of special branch files
remain,

Since the B5SW Police Commilssioner
closed down the special branch in
1997, we have recelved a number of
complaints about the Polloe Service
from people who had tried to
chtain access to thelr special branch
files under FOL One of these
camplalnants ks an academic and a
long time member of the Couwnctl
for Civil Liberttes (CCL). Given our
complainant’s long assockatlon with
the CCL, bt was quite likely that
speclal branch held numesous
decuments about his political and
social activitbes with that group. In
responding to the inktial FOI
application the Malice Service
adivised it would nelther confirm
nor deny whether any special
branch documents abowt the
caomplainant existed. Howewver, bt
also informed the complainant
that, if those documents did exisi,
thiey would be exempt {clause
4(31b) of Schedule 1)

The FOV Act contalns a provision,
clause 4(35(b) of Schedule 1,
allowing exemption of any
documents, regardiess of their
content, created by the special
branch. In the light of the crticisms
made by the FC in its repost @
Parliament about special bramch, we
took the view that It would not be
reasonable for the Police Service o
rely on this exemption clause. In
June 1998 the Minister for Police
set up a working party to make
recommendations to him about the
mezans by which the public should
b allowed access to special branch
files. The working party was also to
advise the Minister about whether,
and how, speclal branch files
stvould be destroyed. The working

114

party recommencded that the FOF
Act be used 1o allow the public to
seek access bo special branch files,

It took the Police Service more than
Ewo months to advise us that their
database did not show there were
any special branch files about our
complaiant, This seemed highly
suspicious given the findings of
both the PIC and the Royal
Commission that special branch
had accumulated files about grougs
such as the CCL. Several months
went by without a further response
from the Police Service, The
Ombudsman herself then wrote to
the Police Service asking for a
response and for all the relevant
documents im ofder 10 allow us to
properly assess this complaint. As
we received no response we
commenced a formal investigation
in which we compelled the Police
Service to provide us with the
relevant documents.

Fallowing the commencement of
aur investigation, we held a
meeting with Police Service senior
management. As a result we were
imvited to examine the special
Branch files relating to our
complainant and the CCL.
Hevwewver, it wis not for several
months after our examination of
the files that the Police Service
actually provided us with a copy of
them,

Given the inappropriate conduct of
the former special branch in
compiling reports and information
dabout legitimate political and soecial
groups such as the CCL, we felt that
it would be in the public interest
for a prominent member of that
groanp to B given access to the files,
W subsequently wrote to the
Police Service suggesting that the
complainant be given access to all
doecuments about the CCL, excoept
information that would disclose the
personal affairs of other people, We
are still waiting for a response,

In response to our Inguirles and
suggestions about the release of

special branch files, the actions of
SENior Management appear to
reflect a strategy to conceal pasl
inappropiiate conduct by police
and to ignore and evade the Police
Service's statutory obligations under
the FOI Ak, In our view senios
management have been dismissive
of the public interest. Further, their
inaction is dismissive of the
endorsement given by the Minister
for Police of the recommendations
of the working party. [t remains to
be seen whether special branch files
will be properly released.

MNATIONAL PARKS AND
WILDLIFE: A SECRET SERVICE?

A conservation group requested the
MNI'WE to provide acoess to
documents relating to the Timbarra
Gold Mine Project. The requested
documents included field surveys,
correspondence, responses to issues
raised by NFWS, a repornt on
Aborlginal heritage Issues and s.120
licence documents under the
Nitiverad Parks and Wildlife Act. The
MNPWS granted access, but a thind
party which had been consulted by
NIWS when dealing with the FOI
application was aggrieved by the
cicision. It pursued both intemal
review and external review via a
complaing to ws, ssues that were
raisedl included whether the secrecy
prowisions of the Mining Adt and the
Emvivorrent Plarrivg and Assessment
At (EP & A Acth applicd, whether
thie dotuments were xempt
biscause of business affairs or secret
ar confidential content (clauses 7,
12, and 13}, whether a deemed
refusal of access to the documents
applied, and whether the process of
compiling and identifving the
documents was adequate,

Secrecy provisions

The third pany claimed that secrecy
provisions applied 1o the
documents under 5.365 of the
Miwming Act and 5,148 of the EP & A
Act, They also claimed that the
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documents were exempt under
clause 12 of the FOJ Act {(which
deals with documents covered by
secrecy provisions) and that NIMWS
was required to exempt the
documents. We rejected these
views.

Were the docurments secret?

As to whether the documents wine
covered by secrecy provisions, both
5. 365 of the Mining Act and 5,148 of
thie EP & A Act appear, on their face,
to apply to persons consciously
aware of receiving information as a
result of administering the relevamt
Act, The NPWS claimed that they
recedved the documents pursaant 1o
the Nadiorl Parks amd Wilidlife
Service Act and that therefore s.365
of the Mining Act and 5. 148 of the
EP & A Act did not apply. The
noticn that secrecy provisions of
Acts can apply at a distance from
the agency which administered
thiem is tenuoaws and was no
supported by the arguiments pui
forward, It seemed reasonable to us
to accept the view of the NPWS
that the secrecy provisions did not
apply and that clavse 12 could also
not be applied,

Are the documents reqiired to be
secreld

Cne of the fundamental
philesophies underpinning the FOI
Act i5 the naticn that a documant
may be released by an agency even
if it is covered by an exemption
clause (except where a ministerial
certificate has been issued by the
Premiery, This philosophy is
embodied in the essential
distinction the Act makes between
actions which are required of
agencles (identified by the word
“shall’y and thase which are options
for the agency fidentified by the
ward “‘may’), If, in this matter, the
secrecy provisions of the Mising Act
ar the EP & A Act had 1o be adhered
tor in relation to the requested
documents, the FOF Aot would have
had no rale in relation o those
docuwments, There is no polnt in

FREEDOM OF INFORMATION

there being a right to apply under
FON for a document unless it s a
possibility access can also be given.

Parfament has macle specific
provisions in the FOT Act for
documents that are mod to be
covered by the FOI At (5.9 and
Schedule 2). It has also specified in a
number of other Acts that certain
documents generated under a
particular Act are ol coversd by
the FON Act {e.g. 5. 50RCI6) of the
Cierniirgg cvid Beffisg Act). Ve take the
wigw that, unless a ministerial
certificate has been issued,
documents which are not covered
by specific provisions removing
them from PO coverage are
intended by Parliament 1o be
subtijiect to the FOF Ack, IFa
document is subject to the Act, bt is
within the absolute discretion of
the agency holding the document
whether to release it, even if a
general secrecy provision applies.
The department of Mineral
Hesources and the NPWS are not
listed in Schedule 2 of the FOF Act
and 5,365 of the Mimlag Aot and

5 148 the P & A Act do nod Contain
specific provisions for classes of
documents which are o be
removed From FOI coverage,

Muany documents are created and
received every day by government
agencies under Acts thit contain
secrecy provisions, For the FOF Act
to have any effect in relation to
these documents the position that
Clawse 12 must be applied to them
is untenable, We believe that this is
in accord with Pardiament's
intemtions. Conssguently, it was
within the discretion of the NIMWS
to reledse the nelevant documents
cven if they were covensd by secrecy
provisions,

Exemplions

The third party also clalmed that the
documents were exempt under
clause 7 {documents affecting
buesimess affairsy and clause 13
idocuments containing confidential
material). These claims were also
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rejected, primarily because the
arguments in support of the
cxemptions did not relate o the
specifie content of the doouments
and becanse the content did not fall
within the exemption criteria of the
Clauses,

Deemed refusal of access [o docurments
Brcause the NIMWS was late in
roaking its internal review decision,
the third party argued that s.346) of
the FOI Act applied, creating a
deemed refusal of acoess that
overturmed the NPWS'S initial
decision, While recognising this as
an wnintended effect of the
provision, we agreed, We also took
the view that the deemed refusal of
access took precedence over the late
internal review decision which gave
access, We therefone suggested that
this MPWS review the deemed nefusal
decision under 5,524 and release the
documents. The NPWS adopred the
suggestion.

Compilling and Nsting docwments
There were signilicant difficulties in
conducting this review because it
was not clear precisely which
documents were at issue, We took
the view that the NI™WS should
have mirde a precise compilation
aned listing of the documents beforne
consultation occurred, and that the
compilation and listing should have
been preservid, not only for the
completeness of the NPWSS own
records, but also with the ever
present possibility of external
review in mind,

IMPLEMENTATION OF OUR
SUGGESTIONS AND
RECOMMEMDATIONS

Section 52A

Section S2ZA of the FON Ad provides
a way for agencies to safely release
documents which they have refused
o releass in their decisiions prior to
external review, Section 524
protects agencies from defamation,
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breach of confidence, certain
crimimal actlons and personal
leability when they release
diocuments as a result of:

# pur making a suggestion or
recommendation that the agency
revigw (s determination: and

# an agency undertaking to review
its determination under 5524 in
the course of a conciliation
conducted by us.

Following are some examples of this
office’s use of 524 in the past year,

Child abuse notifications — not
all information is exempt

The parents of a child who had
been the subject of an allegation of
child abuse to the Department of
Community Services (DOCS)
applicd under the FOU Ad 1o the
Department of Education and
Training (DET) for access to relevant
documents, The documents in
quisstion were two stancland letters
from DMOCS o the persan who
made the allegation. These standard
letters inform that person whether
ar not, with feasons, thelr
information is considered as a
natificetion of child abuse. DET
refused access using clause 13(b) —
infarmation provided in
confidence.

POCS tald ua that it does not
inform parents that their child has
bien the subject of an altegation if
DOCS decides there is no evidence
to indicate abuse or neglect. If the
parents of the child find out that an
allegation has been made about
their chibkd, DOCS will confirm this
but will pot release the identity of
the person who made the
allegation. In this case, the parents
only suspected an allegation had
teeen made. We concluded that
there is considerable public interest
in parents being made aware of
government documents concerning
the welfare of their childeen,
providing the best interests of the
children are not adversely affected,
W sugpested that the letters be
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disclosed to the parents with the
identity of the informant deteted.
In considering DET™S claims we had
serious doubts that the future
supply of these letters would be
prejudiced by their disclosure, so
lomg as the identity of the
informant was deleted. The
department deleted the informant’s
identity amd released the
documents.

All or nothing

An application was made to
Baulkham Hills Shire Council for
documents about a proposed
development. The council refused
access o the documents under
clouse & (personal affalrs), clause 10
(legal professional privilege} and
the secomd part of clause 15 (that
disclosure would, on balance, be
contrary to the public interest). The
documents included letters of
complaint about the development,
correspondence between council
and its solicitors and deaft letters
prepared by council’s solicitors, We
considered that the letters of
complaint were not exempt under
clavses & or 10, While we agreed
that most of council's
correspondence with its solicitors
was exempt under clause 110 we
concluded that <.25(4) should have
been applied l.e. that the legal
atdvice be deleted from most of
these letters. We found that the
clause 15 exemption claim was
inmcormect.

The coungil only released some of
the documents [ollowing our
suggestion. The council refused to
release 1o the applicants a copy of a
letter which councll had previously
sent themn on the basls that the
copy was attached to a letber from
council's solicitors and was
therefore subject to legal
professional privilege!

Where a suggestion under 5.524 is
rot entirely followed, our view is
that the review decision of the
agency is nod a legal determination
under the FOJ Act and therefore it

does ot attract the Act's protection
provisions.

Al this point, had the complainant
not appealed 1o the ADT, a formal
investigation of the matter would
have been considered. Prior to the
meatter being heard at the ADT the
councll agresd to release a further
document and on that basis the
applicant decided not to pursue the
review application to the AT,

Improper conduct and personal
affairs

Following a complaint invalving
the Morthern Svdney Area Health
Service (MSAHS) we succeeded in
having an amendment macse to 5,24
af the FOT Act to allow agencies to
release documents after the 21 day
period has elapsed, with protection
stlll applying. The matter anoss
when a journalist applicd to the
MSAHS for documents relating to an
inguiry which was held ingo
whether a senlor public hospital
manager had improperly dispensed
drugs. Thie manager resigred during
the inquiry. The MSAHS refused
access to most of the documents
about the inguiry, claiming rélease
would be an unreasonable
disclosure of the manager's personal
affalrs.

We did not believe that disclosure
of the documents would be
unreasonable, because the
documents related to the manager's
public position. Furthermore, we
submibtted that it was in the public
interest that the documents be
released as they refated to an
alleged misuse of a public official’s

position,

The XN5AHS refused to review its
determination as it was conoerned
that, because its original
determination had been very late, it
may nod be protected under 5524
amd that it could therefone be susd
if it released the decuments,

I writing to the MSAHS about this
complaint, we expressed our
concern that the NS5AHS had
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emploved a particularly legalistic
approach in dealing with our
inquiries,

Use of statutory declarations as
to whether documents have
been found

An application was made to the
Department of Gaming and Racing
fisr internal awdit investigative
meaterial, The department refused
acoess using four exemption clauses
which related to law enforcement,
business affairs, internal working
documents and agency operations
{ckause (1)), 7i1Ha), F(1ich, 9,
16taking. The applicant complained
tor ws abowt the refusal of acoess,
claiming that not all documents
covered by the terms of the
application had been Identified.

After examining the matter we
made a number of suggestions to
the department wnder 5524
inclading that thorough searches
for more documenis be made, that
any additional documents found
should be listed as part of the
review determination, that if none
were found a statutory declaration
b provided to that effect, and that
the department should decide 1o
release the documents claimed as
exempt.

Thie department objected toa
number of our suggestions,
especially to the one regarding a
statutory declaration, which it said,
among other things, had no basis in
lawe, 1t did not object to releasing
the documents, however, having
glven consideration to changed
chrcumstances since the original
determinations wese made, As
mentioned above, we do not view a
partial compliance with a
suggestion made under 5.52A to be
a legal decision under the FOI Act.

The arguments put forwand by the
department in relation to the likely
existence of further documents
appearcd reasonable, For this and
ather reasons we decidisd o
withdraw the initial suggestions.
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W bsaued a second letter under

£ 320 which made more limited
suggestions, including that the
department review its decisions and
release the documents previously
considered exempt. The department
adopted these suggestions and
released all relevant documents.

As to the department’s contention
that providing us with a statutory
declaration had o basis in law, the
terms of 5.32A do not limit the
suggestions that we can make.
While, in general, suggestions relate
specifically to the disclosure of
information, other issues such as
disputes aboat the amount of
Information held by an agency may
be addressed. Reviews of decisions,
whether at intermal or external
review stage, should address
whether sufficient searches have
been made and whether all
documents held by the agency have
been identified. Section ZE(Zpe) of
the Act contains a requirement that
a potice of determinatbon specifies
the findings on any material
guiestions of fact underlying the
reasons for refusal to give access o
documents. A strong argument can
be put that a material question of
fact will always be “Which
documents are covered by the terms
of an application ¥, A statutory
declaration as suggested would have
provided the applicant, in a form
which is widely considered as
trustwarthy, with a finding on the
matzrial question of which
documents were held by the
department,

Compromise is beautiful

The Police Service refused acoess to
the compater entry and witness
statements relating to an incident
where the applicant had been
injured. The Service relied on
certain law enforcement exemption
clavuses and the personal affairs
exemplion (clauses 4(1)a), 401 He),
and (&4, The applicant reguested an
external review, and during our
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preliminkry inguiry process he said
he wionld e satisfied with copies of
the witness statements without
identifving information, The Service
agreed, To ensure that the Service
wits covered b the Acts protection
provisions in releasing the
information, we made a 5524
suggestion to this effect. The Service

adopted the suggestion.

That airport noise again!

A group opposed to the use of
Williamtown EAAF Airbase by

civilian aircraft applied to Port
Stephens Council for a copy of the
part of the airbase’s contract
detailing the mumber of civilian
aircraft permitted toowse the aieport
during certain times of the day.
Both Port Stephens and Newcastle
councils had established a company
to handle civilian aircraft
moserment at the aidbase, with each
council owning half of the
company. The council refused the
groups access to the contract under
clause 7, claiming that release of
this information would adversely
affect the business affairs of not
only the company owned by the
councils but the councils
thiemselves,

We submitted to the council that as
thiere was no sensitive buatiness
information in the relevant part of
the contract and that release of
permitied aircraft movements
would enhance public
accountability of the airbase, the
relevant part of the contract showld
be peleased. The council agreed with
oair view, advising the company and
MNewcastle Council of their appeal
rights wnder the FOU At if they
ohjected to release of the
information.

Should defamatory statements
be released under FOIT

A complaint was made 1o us about
the Department of Corrective
Services decision (o refuse access 1o
part of two letters. The letters had
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been written by a private sollciior
to a federal government department
and had found their way onto
relevant Diepartment of Corrective
Services files. The two letters
written by the private sollciior
contained remarks about ocur
complainant that may well be
unicalled for and defamatory. The
department had refused the
applicant access to these sections of
the letters under clause 7 of
Schedule 1, arguing that release of
the remarks wiould harm the
seelicitor’s business and professional
affiirs and may prejudice the ability
of government o reocive
information from private solicltors,

We did not conslder the letters
should be cxempt merely becawse
they may have contained
defamatory materlal, In general, it |s
i the public interest that
defamatory remarks that serve no
good purpose be released, because
meakimg such remarks could be
contrary to the public imerest. [n
our view, if there was o be an
adverse effect upon the professional
and business affalrs of the private
solicitor who wrote the letters, such
an adverse effect may not be
unreasonable considering the
unnecessarily defamatory nature of
the remarks. In owr view, if release
af the letters was to mean that
private solicitors ceased making
inmappropriate, unnecessary and
defamatory submissions to
government departments, such an
outcome would be in the public
imterest. This does not mean that
defamatory remarks, made for
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legitimate purposes, should be so
released.

The department agreed o review ils
determination under s 52A(11al
and release the letters to the
applicamt, pending the right of the
private solicivor to appeal o the
ADT.

SIGHNIFICANT CASES

A second opinion on becoming a
doctor

The University of MNewcastle was the
first ulll'r"ﬂl'ih:r' in Australia to offer
admission to medicine on other
criteria as well as the I'Iiglru:r SChoal
Certilicate (HSO) resulis, Students
l.l.'.tr'lrlr'lg Eiw 'i.1u|:|:,-' medicine, and
whose HSC ranking is in the top 161
per cent of the state, ane
intervieswed o determine their
suitability. After the interview the
applicant is scored and comments
are mdde o six personelity traits
which have been issessed, This s
i 1o determing whether &
student is to be pccepted into the
SChool of Medicine. (har
|.'|::||‘|'||:||.!i|:'lil|'|1. who was nod
successiul, a.|'|pIiL-;.1 for access bo the
dacurments showing his scored and
COMIMEN LS.

The university refuied access to the
documents under clivase 16000
and (b of Jchedule 1 claiming that
ter release the documents would
prejudice the university™s
assessment Fmr:_‘vl,'l;lun,'. It whiat Gur
view that if the complainant was to
abtain access to the scores and
comments about him, e would be
able, at a futwre date, to provicde
responses that were not genuine,
and the unil.'Eri.il:y wiooulel ot
olvain an authentic indication of
his trwe ability, and this would
|_'rr-|.*j|.|i!ir|.'9 its AsAEssment |:||'v|‘:r|."|tﬂ.ht|:E'.
Belease of thie answers and
responses would also place first-
Eirme :1.|:||:l|i|;_'31:|:|l=_. at a l;|i"..i|.1!'|.'ilr||:il.]:!‘l_' s
they would not have, unlike
previcusly failed applicants, their
prrevicus responses 0 allow them o

re-assess how they should answer
the guestlons. We thercfore agreed
with the university's
determinations to exempt the
material, We felt that it was in the
public interest that the university
should not be forced to change its
assessment procedunes to guand
against the possibility of previously
falled applicants supplving
fabricated answers. We aluo felt that
if applicants who had previously
failed to gain entry to medicine
wene successful the second or third
timae around because they had
fabricated their answers, this could
bead to an increase in the number of
students who failed their degree.

Access to information on a
prisoner’s classification

An inmate at a gaol requested
information under POl regarding a
decislon concerning his
classification. The Department of
Caorrective Services refused access
and provided very little
information about the number or
type of documents held.

The Onebuietspran ‘s FOF Podicies arnd
Crnfelelines states that notlces of
determination will be considered
seriously deficient if they do not
properly dentify and describe all
the documents covered by the
application. However, the
department argued that, in this
mattes, oven If the applicant was
told of the existence af certain
documents, with no reference at all
to thelr content, there would be a
reasonable expectation of sertous
repercussions. This could easily lead
to the future supply of confidential
information to the department
being prejudiced. After viewing the
documents we agreed with their
cxuemption wnder clauses 13b) and
Ioiaiivi (Le. that the information
wits obtained In confidence, and
that disclosure could reascnably be
expected to prejudice the future
supply of informatlon to the
depariment and o have a
substantial adverse effect on the
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effective performance of it's
functions), In this case, disclosure
would have been contrary to the
public interest,

‘The FOI Act should never have
been introduced!”

A former prison officer with the
Diepartmient of Corrective Services,
whio had left for medical reasons,
complained that he had been
refused access to some disciplinary
repearts written abowt him. He also
complained that other disciplinary
reports had been wrongly filed on
his personnel file. Those reports
were removed when we pointed out
that uncer personnel guidelines
they should not have been placed
on his pessonnel file if he had not
been found guilty of a breach of
discipline,

The department claimed that
sevieral disciplinary reports wiere
exempt under cliuses &, 130} and
I&iapiiv) and (by of Schedule 1 as
the documents had been marked
“Private and Confidential ©. We did
not agree and asked the department
to review its determination under
5.52A01)ia) of the Act and release
the documents. We feit that the
supervisors should stand by their
comments conoerming the prison
officer. As well, normal personnel
procedunes state that staff should
have the opportumity to sight and
respond to all adverse reports,

Because "Private and Confidential”
had been placed on the reports does
not mean they should be exempt
under the FN Act, particularly as
the reports could be sald to concemn
his persomal affairs. The department
did not agree and refused o releass
the reports.

I the end our complainant decided
to lodge an appeal with the ADT.
However, before the matter went to
a hearing, the department and the
applicant entered into negotiations
with the department agrecing to
release all documents It had
previously maintained were
exempt.

FREEDOM OF INFORMATION

It ks a matter of some condcern that,
whin discussing this matter with
us, a senior manager with the
depariment stated that the FOT Act
should never have been introduced
and that the Act stopped public
officials providing wrltten reasons
for their declsions. He claimed that
the FOI Act has meant senior
managers now verbally direct staft
rather than place mitters in writing
so as to avold material being sought
under PO

Should H5C results be widely
published?

A journalist applied to the
[epartment of Education ancd
Training for variows documents
about the HEC, including detailed
state-wide resules, trends in
educational results and information
on the state wide performance of all
schools. The information sought by
the journalist was contained in
both written documents and on the
department's computer system, The
department's determinations werne
delaved and not made in
accordance with obligations
imiposed by the FOF Act, as they did
ot properly set out Ehose
documents held by the depirtiment
subject to the FOL application, In
additlon, the reasons for refusing
access to the docuaments did not
meet the requirements of the Act.

W held several mectings with, and
made written inquirles to, the
department in order to [dentify the
precise documents and information
requested. The journalist claimed
that the department was misleading
ws by not providing all doouments
and information that were subject
1o the FOI application. During our
imquiries, and well after it had
determined the application, the
department obtained a certificate
froam the Cablnet Office stating that
two documents were Cabinet Office
documents, which meant that the
department did not have o provide
those two documents to us.
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As the journalist felt that the
department would continue 1o
mislead s and would, in their view,
smply gnore sy
recommendations we made to
release the documents, she decided
to appeal to the AT, as it has the
power to direct an agency to release
documents. We advised the
journalist to complain to us again if
the AT should find that the
department intentionally withheld
documents (rom us durlng our
inquiries about her complaint.

My business card is legally
privileged!

We received a complaint from a
doctos about the South Eastern Area
Health Service (SEAHS). The doctor
had been involved in an Industrial
dispute in a public hospital and had
been denied access under the FOI
Act to five documents, all of which
were claimed 1o be subject to legal
professional privilege, While two of
these documents were certainly
legally privileged, another report
was mot and was released to the
doctor by the SEAHS as a result of
our suggestion under 5524 of the
FOT Act.

The other two documents were
photocopies of the business cards of
private solicitors representing the
hospital in the industrial dispute.
No other information was
contained on the photocopies. The
SEAHS's determination to exempt
the photocopies of the business
cards of the solicitors was supported
by the legal firm representing the
SEAHS, In telephone discussion
with us, a partner of the private
legal firm representing the SEAHS
claimed that the determinations to
exempt the business cands were
correct and that coplhes of a
solicitors business cards could be
subject to legal professional
privilege.

We disagreed with what was clearly
an absurd propesition and
requested the SEAHS o release the

1@
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copies of the business cards to the
doctor, which they did.

Should a private company use
the facilities of a public hospital
for profit?

A research scientist applied to the
Prepiertment of Health for a report
by was aboid the Department of
Health itself, Our repeaTts are naot
pubdlic documents unless the
relevant minister, department or
complainant make them pablic or
we table the repart in Parliament,
The report concerned our
investigation into the department's
response W an internal audit report
o the setting up of a private
company by senior doctors at a
public hospital, That company had
been formisd to allowr those doctors
o condect tests Tor private
customers using public hospital
premises and pulblic medical
facilities. The audit report
subrmitbed that the medical staff
involvied may have commiltted
wrong conduct and that the
department should take measures 1o
ensure procedures ane frut in |:||41|;-|,'
o prevent a similar prablem
recurring. The department hacl
refused the scientist access to those
parts of the et relating to the
doctors, claiming release would be
an unfeasanaldle disclosure of their
FhE'r'-'.l.'u:|:|| and businiess aftairs,

We suggested to the department
tiwat the entire réport should be
released, as the reason the doctors
had been able o establish the
company was becanse they wene

i)

publicly emploved medical officials
and had profited persenally from
the use of public facilities. In
addition, we informed the
department that the release of the
remalnder of the report would, in
our view, be in the public interest,
This would allow the applicant to
learm that the department had mod
adeguately complied with the
recommendations of the audit
report W ensure such improper
conduct did mot happen again. The
department agreed to release the

gjeled)

A freeway through the centre of
townl

In late 1997 It was decided to build
an extenskon 0 the Hume Highway
through the centre of Albury, rather
than bypassing the city. Save Cur
City, a group oppaosed to the
decislon, applied 10 the
Environment Peotection Authority
(EPAY for all documents |."|::||"|1,'|,-r:|'|r|5
the EPAS involvement in the
decision. While the group were
glven access to a lot of documents,
some significant documents wepe
claimed as exempt umder clawse 9 of
Schedube 1 on the basis they were
internal working documents of the
EFA. The group told us that ane of
thiese exempt documents was leaked
to it from the EMAL This document
shiowed that the Department of
Urban Affalrs and Manning gave
the EMA, late on a Friday afternoon,
a report abowt epticns for the Hume
Highway extension and asked fos
comments by the following
Monday moming. The proposal to

This year marks
the 10th
anniversary ol the
Freedom of
Information Acl.
David Walson,
Inveiligation
Dificer, examines
anm FOI application
for review.

Build the road through Albury was
arnnounced by the Minister four
clays later,

We wrote to the EPA expressing our
view that the documents should
not be exempt under clause % as a
decision about the Hume Highway
bypass had already been made. In
addition, we felt that it was in the
public interest that the FOI
applicant be informed of the EPA%
input and views regarding the
propasal to build the freeway,
particulacdy as the route had been a
controversial chodoe. Although the
EPA agreed to release most of these
documents, it still refused to release
sexmie and belatedly claimed that
one was a Cabinet Offlce document
and should not be disclosed.

We also suggested that a 50 per cent
reduction in processing fees should
be given as we felt the O
applications had been made in the
public interest. The EPA agreed to
this. The group has appealed to the
ADT about the EPA'S refusal to
release the remalning documenis.

SOME RESOLVED
COMPLAINTS

Mot special branch again!

Soame Lime age oy |._1::ln"||:||.ai|'|i||11
found a listeming device in his
home and alorted loeal pdice,
When he suggested that there may
be political motivations for the
placement of the device, the local
police called in officers from the
former special branch, The special
branch Investigators wamied to take
the device away, which our
complainant would not allow. As a
result of his contact with the special
branch officers, he discovered that
there may be a special branch file
an hiim and applied for access to bt
unider the FOV Act. He complained
to ws when the Palice Service did
not confinm or deny whether there
wias i special branch file about him.

Following months of inguires, we
were forced 1o use our powers under
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the Owibdsrmarr Aol to compel thie
Police Service to provide toous the
special branch documents about the
complainant, ¥We then invited the
complainant to formally apply
under the FOI Act to the Palice
Service to obtain access to his file,
which subsequently ocourned,

Access o subdivision plans

Wingecarritsee Shire Council refused
access to the plans of a small
subdivision under clauses relating
to personal affairs, internal waorking
documents and éndangerment 1o
the security of a building (Clauses &,
9, 4(1)ig)). The FOI applicant was a
developer who had been employed
by the owner of a large suburban
bk of land to draw up plans for a
group of townhouses. After the
plans were submitted to coundil,
the owner and the developer had
parted company amd the plims wene
et !uli].' |:l.:|:i|;! Fowr. I Enis n:nmpaalnt
o us, the developer stated that his
plans kad been copied by the
owner's new architect and, with
amendments expanding the
mumber of units, had been
resubmitted to council. The FOI
application sought access to the
amended plans. The applicant
believed that a breach of copyright
hisd ocourred. Cur preliminary
inguirics revealed he may have
been right. About 45 per cent of the
plans woere virtoally lentical to
those preparsd by the FOI
applicant, Consedquently, there was
a certain irony in the council’s
determination which refused access
in part on the basis that disclosure
could reascnatily be expected to
endanger the security of the
buildings (clause 401 Hgh. When we
chiscussed the matter with council
the new general manager decided to
release the plans.

How did you vote councillor?

A resident of Tweed Shire applied to
Tweed Shire Council for documents
showing how each councillor hacd
vited on a suceessful motion to

FREEDOM OF INFORMATION

demalish an illegal balcony erected
by the resident. The counchl refused
access as the original meeting about
the vote had been closed 1o the
pubdic. However, the only reason the
meeting was closed was that it
concerned the resident’s personal
affairs. Because the document
sought merely showed how elected
public officials had voted about an
issue concerming his personal affaies,
we sugpested the counchl release the
document, which ocourmed soon
after. As a partlal result of this
complaint, the councll changed its
pollcy to abways disclose how its
counclliors voted on a particular
Issue,

COMFIDENTIALITY AMD FOI:
THE U5SE AMD ABUSE OF
CLAUSE 13

Clause 13 and its equivalent in
ather jurisdictions is one of the
micst Called upon éxemption clauses
im FOL I owr view this claase Jas
been overused amd its terms should
be imterpreted more narowly than
is usually the case.

Clause 13 states that a document is
an excmpt document If it contains
matter the disclosure of which
woutld found an action for breach of
confidence. It is also exempt if it
contains matter the disclosure of
which:

# weiild otherwise disclose
information obtained in
confidence: and

e could reasonably be expected to
prejudice the future supply of
such information ta the
Government of tooan agency; and

e would, on balance, be contrary to
the public interest,

It is our view that parts (a) and [t}
aof clause 13 are mutwlly exclusive
and that both parts cannot b used
bor exemipt the same document, a
view that is shared by Anne Costins
in Annobered Freedomn of lnforeation
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Act Mew South Wales (LBEC
Information Services 1997) (pai).

Clause 13{a)

In deciding whether or not clause
134a) applies to documents, a FOH
practitioner meeds 1o constrict a
hypothetical case for breach of
confidence agaknst the agency. They
must then declde whether or nod
that action would be successful. In
our view Re B ad Brishane North
Regiongl Health Anthority (1994)
provides an authoritative cwtline of
the relevant tests that should be
applicd,

In deciding whether cleuse 134a)
applies, practitioners need Eo
consider whether the information
in the documents is:

Specific

[5 it clearly identifiable, can the
documents be listed in a schedule,
have the specific pares of the
documents which contain
confidential information been
identified and differentiated from
ather matter which is avallable for
access under the FOF Act.

Confidential

Is it clear from the facts surrounding
thve documents that the confidential
information in them has been
disserminated, if at all, on a very
lmited basis, s not public, and is
not widely known?

Covered by on obligation of
conscienoe

Do the facts relating to the agency's
receipt of the documents
sufficiently suggest that an
‘obligation of conscience” exists on
the reciplent not to disclose the
information? If there is no explicit
obligation, s there an implicit
abligation to kecp the information
confidential in the droumstances of
thie comficing amd receiving of the
information?

12
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Likely to be misused

Would disclosure under the FOI Act
be likely to constitute an
unauthorised use of the
information?

Likely to couse detriment to the
confider

Would the disclosure cause or be
likely to cause detrlment to the
provider of the information?

OF sefffeient public fnterest fo warrani
disclasure

In a hypothetical situation where a
case for breach of confidence was
brought against an agency, would
thve person disclosing the
infommation be able to successfully
difend their disclosure by arguing
that it wis in the public interest to
chor w?

Clause 13{b)

Some important issues to remember
about clause 1300} are;

If information i5 exempt under
clavse 13ib) It cannot be exempt
under clause §3(a).

A reasonable expectation of
prejudice to future supply will not
exlst where:

Fersons are under an ofdigation to
contimes 1o supply such
confidential information {eg, for
government cemplovecs, as an
Incideny of their emplovment; ar
where there is 8 statitlory power i
comipel the disclosune of
Infarmation) of persons must
dischose information il they wish 1o
obitaln some benefit from the
Government (or they would
atherwlse be dissdvantaged sy
withholding infafnation)

(e 81994 1 QAR 279 an 341

ithere are many other instances
where prejudice to future supply 1s
not likely).

The public interest test is a separate
test — It Is mot met just because the
first two tests are met.

A determination must demonstrate
the reasons for disclosure which are

122

in the public interest as well as
those which are against the public
imterest and muest show that the
latter outweigh the formmer,

Exampile |

Where an-allegation is made o an
agency about a third party, there is
generally a strong public interest in
the allegations being released, For
example, for the purpose of
procedural falrness, of W discourage
bad faith allegations. However, in
particular cases, there may be even
stronger public Intepest
conslderations in the non-
disclosure of such allegations.

Example 2

In a clawse 134a) matter we accepled
that this applied. At that time we
did not consider the public interest
defence as a test to be met befors
the clause could apply. The
documents concerned were
statemenis by former work
colleagues of the applicant. The
statements had been sought by the
applicant’s supervisor to prove an
alleged pattern of conduct by the
applicant, We found that the
supervisor had given undertakings
of confidentlality to the people
making the statements. However,
after a close examination, we
concluded that there were
ovierriding public interest concerns
that required the release of certain
statements. Briefly, some of these
WETE

= that the applicant be given, as a
matter of procedural fairness,
access 1o the statemenis which
had been made about him;

* a number of precedents exist that
uphold an individual's “right to
know ™ information that concerns
them (the existence of the FOF Act
establishes this);

= an organisation’s assurances of
confidentiality are not absclute,
Ire future, information may be the
subject of an FOI application and,
if s, the decision whethier or not
to release the information will be

made in accordance with the
requirements of the FOF Act, In
this situation, the promise of
confidentiality cannot bee
puaranteed.

The practice of giving all-embracing
assurances of confidentiality needs
to stop. Hypothetically, a person
disclosing the information the
subrject of am FOI application would
be able to successfully defend
themselves using a public interest
argument agalnst any action for
breach of confidence.

Example 3

Drcuments concerning
notifications of children at risk
have been accepted by us as exempt
under clause 13i{by although it may
be a simple matter of identifying
information in relation to the
informant which is appropriately
cxempt,

Example 4

MNotes made by inspectors during an
audit via interviews with employees
have been accepted as exempt
under clause 13(b). The willingness
of employecs to speak in the future
about problems in the workplace
could be affected If the documents
were disclosed, and there is a public
interest in audits continuing to be
effective.

Example 5

Wie chisagreed with the exemption of
a statement made by a staff member
fram Junes Correctlonal Centre
abxout the FOI applicant in relation
tor @ sexual harassment allegation.
Thie applicant was dismissed
following the allegation. The FOI
applicant was already aware of the
icdentity of the staff member and
the mature of the allegations that
hizd Been made,

Example &
Information relating to a complaing
to the Antl Distrimination Board by
an FOI applicant was acoepted as
exempt an the basis that
information from the involved
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partkes was submitted in confidence
and was essential to resolving
complaints.

Exomple 7

Letters sent to the former
Department of School Edwcation by
members of a community following
am ongoing and intense dispute an
the local school were accepled as
cxempt.

Example 8

A letter sent to the Roads and
Traffic Authority claiming that an
aged pensioner’s driving was unsafe
wis accepied as exempe as we
agreed that it was definitely in the
public interest that people’s lives on
the rosd shoukd not be endangered,

AUDIT STATISTICS

Cruaring the year we again awdited
compliance by government agencies
with the annual reporting
requirements of the FON Adf (our
third awdit of FOI anmual

reportingh.
From this awdit it appears that:

o oup estimate of the overall
number of FOL applications made
to NIW agencies in 199798 is
approximately 10,000, a decrease
of about 2.5 per cent from the
previous vear, which In turn was
about six per cent below our
estirmate for 15995

= the number of applications
resulting in full or partial relese
af docwments increased by
approximately 7.6 per cent over
the previous year, however the
number of applications resulting
in access being completely refused
remained largely the same. The
fact that full and partial
approvals, and refusals all
increased over the same period
was possible because the overall
number of deteniinations
increased over the same period by
approximately seven per cent;

FREEDOM OF INFORMATION

* a5 with previous vears, little use
wirs miache of the right o seek the
amendment of records where they
are considersd to be incomplete,
incornect, oul of date or
misleading;

= the Act does not have significant
resource implications bor most
agencies;

o there has been a continuing pocos
level of compliance with FOI
annual reporting

® there has been a continuing
sertous fallure by a significant
numbser of N5W government
agencles to comply with the
summary of affairs requirements
of Act; and

® & review of the summary of affairs
pubslished by N3W government
agencies in the last three
reporting periods indicates a
significant, widespread and
increasing failure to comply with
the requirements of the Act.

While 129 agencies were the subject
of this audit, the results are drawn
from 15 annual reposts for the
year 1997-58, The remainder
consisted of ministerial offices
whose statistics are all included in
the Premier's Department's annual
report, and agencies that failed 1o
publish an annual report for 1997-
9%, The original audit of annual
reparts for 1995-96 involved 135
agencies, however, since that time
six of those agencies have either
been combdined or privatised.

Use of FOI by the public

In our previous two annual repors
we etimated that most NSW
agencies would have received on
average less than eight FOL
applications each year. From the
statistics available, we assume that
this figure is still pelevant for the
199795 reponing year

I the cur special eport to
Parliament in 1997, fnipleementing
e FOJ Act — A snap shot, we
estimated that between 10, 500-
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11,0060 formal FOL applications
wiere made to NSW public sector
agencles [n 1995-96, with our best
guess belng approximately 10,800,
Arksing out of our audit of FOI
statistics for 1996-97 we estimated
that this overall flgure declined by
approximately 00 to around
10,200 applications. From owr audit
of the 199798 statistics we
estimate that the overall figore is
now around 100G, From these
statistics we also estimate that
approximately 75 per cent of those
applications concemed the persomnal
affairs of the applicant.

Ihe decrease in the estimated
numbers of FOL applications
between 1995-%6 and 1997-98 can
be attributed primarlly to the
significant decrease in FOI
applications to area health services,
who together, were by far the
largest recipbents of FOI
applicaticns in 199594, This has
resulted from thelr adoption of
open access poliches recommaended
by the Department of Health and
strongly supported by us,
Implementation of these policies
has seen the number of formal FOI
applications made to area health
service's decrease by over a third in
the last three yvears,

A further factor in the decrease s
the adoption by many kocal
councils of open access policies,
normally including automatic
public access to objections to
development applications ([DAs) on
reuest. March 1998 amendments
1o the Locad Governmenl Act
expanding the public's automatic
right of access 1o documents should
have a significant impact on the
numbser of FOI applications to
councils from next year

Determination of FOI
applications by NSW agencies

In 1997-94 all requested documents
were released in approximately 76
per cent of determinations reported
in the audit, a decrease of
approximately 2.3 per cent from
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1906-97, A large majority of
determinations, S1 per cent,
resulted in the release of elther all
or some of the documents
requested, an increase of
approximately two per cent from
the 1996-97.

Only 7.9 per cent of reported
applications resulted in access belng
completely refused, approximately a
one per cent Increase om 1996-97,
A further 13 per cent of reported
applications resulted in access being
refused in part, an approximately
two peer cent Increase on 1 FR6-97,
Im relation to the 1,576 applications
refused in whole or in part,
approximately 150 applicants, 9.5
per cent then sought an internal
review by the agency concermed. OF
these only 42 (28 per cent) werne
reported as being successful with
the original determination being
varied.

Complaints to us

O the 106 reported applications for
internal review which were fully
unsuccessiul {Le. the original
determination was upheld), it was
reported by agencies that
approximately 37 per cent
complained to us. In fact this figure
s much higher The audited
agencies may not have been
informed about complaints to us
which were declined, for example
complaints that were withdrawn, or
complaints made by third parties
chjecting to declstons to release
docwments. The actwal numbser of

FOI related complaints made to us
was 140 (see table 7,

As In previows years the results ol
thie awdit indicated that most FOI
complaints made to us appeared to
relate o agendies that receive
relatively few FOI applications.

Cmly seven appeals were reported
by the audited agencies as having
bren made to the District Court
now replaced by the AT

Refusal of applications

Included in the overall numbsees of
determinations, whene acoess wias
refused in whaole or in part, §s 3
large number of instancoes where
agencles reperted that the hasis of
their decision was that the
documents reguined were not hekd
by the agency, or were otherwise
publicky available {see table &),

The total percentage of applications
where access was reporied to be

refused {either in full or in party in
19%:-97 was approximately 18 per
cent and in 1997-98 was
approximately 21 per cent.
However, after discounting the
applications where the requested
documents did not exist or were not

Retusal {im full of in pa):
= Mot held or othersise mailable

{incosrectly reported as refusals)
¢ Refusals based on exemplion clauses

Tahle & Documents not held or othery

heid by the agency, or the
documents were already publicly
available, the percentage of reported
refusals of access (in full and in
part) to otherwise confidential
documents in 1996=97 was
approximately 13.6 per ¢cent and in
1997-98 approximately 15 per cent.

Of the sample of 129 agencies the
sulbject of the audit, those that
refused most applications included
the M5W Police Service, South
Western Sydney Area Health
Service, South East Sydney Area
Health Service, Rowds and Traffic
Authority, Central Sydney Anka
Health Service, Department aof
Corrective Services, Department of
Falr Trading, State Rail Authority
and Department of Health,

Interestingly, three arca health
services are in the top ten agencies
fos refusals of access, whereas maost
of the other 14 area health services
refused few, if any, applications.

A more meaningful picture can be
obtained by ranking agencies on
the basis of the percentage of total
applications that were refused in
full (see table 8).

w2 avallable

EEL
LLUEE]

fable ¥: FCI complaints completed by category

CATEGORY

Outsice |urisdaction
Dechned at outset

Reschd
hediated
Warsous

Acverse finding
Total

wmhwm im full or part

A five year comparsion

1994795

18
]
20
iB
22
4
ToE
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To put these statistics in proper
perspective, the average refusal rate
across all agencies the subject of the
audit was 4.5 per cent.

Another interesting calculation is o
look at the percentage of refusals,

Table B Percentage of applications refused in full

HAME OF AGENCY TOTAL
APPLICATIONS
Premier’s Department 18
Olympic Coordination dwthority L
Attorney Generals Depd 1
State Transit Authority 10
Treasury (Odfice of Financial ]
kanagement) 24
Ineduistrisl Redations, Crept alf 17
State Hail Aathority 93
Sydney Waler 30
Fisheries, Dept of 25
Gaming and Rating, Dept of i
South West Sydney Anes
Heslth Service 342
Central Sydney Area Heslh Service 244
Roads ard Traffic Autharity 286
Health, Dept of a0
Urban Allairs and Mannang,
Dept al 43
South Eastern Sydney Area
Heslth Service 500
Conmective Services, Dept of 251
Matipnal Parks snd Wildlile Service 7
Housing, Dept of a7
Land and Wsler Conservalion,
Dept al ]
Fair Trading, Dept of 216
Goaford City Cowncil 104

FREEDOM OF INFORMATION

both in full and in part, compared
ter thue todal sypormbser ol applimlinhs
(see table 9,

To put the figures in this table in
context, consider that for the
sample agencies, the average

Attomney Generals Depi

Premier's Dept

State Aail Authority

Health, Dept of

Comimumity Services, Depl of
Urbsan Affairs and Manning, Dept of
Comective Services, Dept of
Sydiney Water

Ervironmental Pratection Authonty

Treasury (Odfice of Financial kManagement)
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number of applications reflused in
full was approximately 4.5 per cent,
the average number refused in part
was approximately 7.7 per cent, and
the overall average for both full and
partial refusals was 12 per cent,

Whike the high percentage of
refusals is understandalbsle from
agencies such as the departments of
Corrective Services, Community
Services and Health, on the basis of
the need for the protection of
privacy or for security reasons, the
reasons for the high percentage of
refusals for other agencies are not so
readily apparent.

Ministerial certificates

It is positive 1o note the fact that no
ministerial certificates have been
issued within the last two years. A
ministerial certbficate is taken (o be
conclusive evidence that docuneenis
are restiicted documents, namely
cabinet documents, executive
council documents, or documents
affecting law enforcement and
public safety.

Amendment of records

As In previous years, very Little use
was made of the amendment
provistons of the FOF Act. This s
where a person 5 of the opinion
that informatlon in an agency's
record Is Incomplete, Incorrect, ol
af date or misleading. There were
only eight reported applications
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made for amendment of personal
records I 1997-98, down from 11
reported in 1996-97 and 14
reported in 19P95<5%,

As stated In previous annual reports,

this is presumably because people
are unaware of their rghts 1o seek
amendment of recornds relsting o
their personal affairs, Such minimal
use of these provisions continues bo
be a matiter of particular comcern.

Resource implications of the FOI
Act

It appears that the FOI Act does not
hawve significant resource
implications for most public sector
agencies. In this regard, from the
1499798 annual reports;

+ approximately 15 per cent of the
audited agencies (e 200 received
B2.6 per cent of the reported FOI
applications, a similar percentage
1o Last vear;

Tabie 10 Agencles receiving most FOI applications in 1997-98

MNESW Police Seraci
WorkCover

Wenbesorth Arca Health Service
Roads and Tralfic Authaeity
Comeminity Senvices, Dept of
Central Sydney Area Heallh Service
Wetern Sycivin Area Health Sendice
Fair Trading, Dept of

Total

Merthemn Sydney Area Health Sorvice
lgwarra Area Health Service
Education and Trasning, Dept of
Sutherlard Shire Council

Blachtcrwn City Council

Comemanity Services, Dept of
Garslord City Council

Housing, Dept of

Stabe Rail Authority

Ernvirpmamiental Probectsan Mﬂmﬂt‘f

Total

South Eastern Sydney Area Health Service

South Western Sydney Area Health Service

= parcenisger ol taisl sppheriom iecereed by spdiied sgence (e ?.ll:ﬁ}h-ﬂ;lj'l'll}‘::

+ thie 20 audited agencles that

received the most FOI
applications received
approsimately 61 per cent of our
estimate of the total number of
FOM applications made in NSW in
1997-48, a similar result to last
Year,

seventeen per cent of audived
agencies, e 22, recelved no FOI
applications and made no returm,
a similar result to last year;

the remaining 68 per cent of
audited agencies, Le. 87, received
an average of 14.7 FOI
applications exch. On the basks of
our 1995-%6 audit results we
estimated that it is likely that
miost agencies in MW would
have received less than eight FOL
applications, a figure that is
unlikely to have changed
significantly for most agencies in
1997-98;

forty eight agencies that reported
having consulted with membsers
of the public each consulted 48

136

people on average (although, if
the 1,200 consultations
conducted by the Department of
Urban Affairs and Planning are
not counted, then each agency
consulted 23 people on average, a
similar figure to last year); and

® from the available figunes it can
be assumed that most agencies
would not have been required to
consult with more than a total of
10 people within the course
199697 prior to releasing
documents, a similar figure to last
Vear,

Talbsle 10 lists the 20 audited
agencies that recelved most FOI
applications in 1997-93. The
numbers in brackets indicate the
ranking of each of agency in
relation 1o thelr 199596 annual
reports, The agencies no longer
appearing in the list include the
Central Coast Area Health Service,
Byron Shire Council, New
Children's Hospital, Westmead,
Departiment of Health and Hunter
Area Health Service.

Our awdits

As mentioned inoour last two
annual reports, i order to improve
aur waork as an external review
agency under the FOI Adt and 1o
foster the spirit of open govemment
in NSW, we malntain an active robe
in promoting FOL

The FOF Act requibres public sector
agencies in WNSW o regularly
publish certaln information:

= the affairs of the agency,
including a description of the
agency’s structure, functlons,
kinds of documents held by the
agency and a list of all policy
documents; and

o the administration of FOL by the
agency, including FOU stathstics,
an assesment of the impact of
the FOI Act on the agency's
activities.
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I the past year we have continued
CANE Predgirim fo audit government
agpencies complianoe with the
requirements of the FOP Act,

Audil program

The FOH awdits for 1997-98
included an assessment of
complianee:

® by a sample of 129 agencies with
the: annual reporting
reguirements set out in 568 of
the FOF Act, ¢l.9 of the Freedom of
Information (Gendral) Regulation
and Appendix B to the Premior's
Department FO Progedure Mamal
(drdd edition) in 1994; andd

= by MW government agencies
with the summary of affairs
reparting reguircments set out in
5. 1401) of the FOJ Ad.

FOI gnnual reporting

Our most recent awdit revealed a
continuing poar level af
compliance by public sector
agencies with the annual reporting
requirements of the FON Adl.

Approximately 40 per cent of the
agemcies awdited did not comply
with the FOI annual reporting
requirements, up from 37 per cent
last year:

* three per cent completely failed
to comply compared with two per
cent last year, Le. no annual
report of oo reference to FOL
reporting requlrements;

* thirty seven per cent inadequately
complicd compared with 35 per
cent last wvear, e the content and
format of the FOI information
contained in the annual repores
did not comply with annual
reporting requirements in
significant respects;

This inghacked;

= gleven per cent increase in the
numb=r oF agencies that Biled to
imclude the required assessment
of their experience with FOI
during the vear, up from

FREEDOM OQF INFORMATION

approximately 28 per oent in
199697 to 39 per cent in 1997-
08; and

= a slight increase in the numbser of
agencies thar failed to record the
necessary PO statistics up from
approximately 43 per cent In
199697 to 43 per cent in 1997
A,

Approximately 60 per cent of the
agencies adequately or fully
complied with annual reporting
requirements, down from 63 per
cent last year:

s forty three per cent adequately or
fully complied, down from 46 per
cent on last yvear ie. the content
and format of the annual reposts
either fully complied, or generally
complied although ceriain
information was not included;
and

e seventeen per cent lodged no
returns, similar to last vear ie. the
agencies reported they received
no FOI applications.

These deficiencies are both
umacceptalile and inescussbie,
Thiere is no doubt what is required
tor B imcluded in annoeal reports, or
the format that is to be adopted,
Thiese matters are clearly and
comprehiensively st out in the
Regulation and Appendix B to the
Premiers Department FOU Procedaoe
Minmwel,

The types of common problems we
idenitificd during the audit Included
failure to:

= [ndicate how applications were
dealt with:

» provide any statistics for the
[evDaEs VEear:

# indicate whether any applications
concerned the personal affairs of
applicants, and if so how they
were dealt with;

= properly recond processing Hmes,
Thiere appears to be @ continuing
belief on the part of 2 number of
agencies that they still have 45
days in which to determine FOI

HEWOMBUDSMAN 1%98%% ANMUAL REPORT

applications, but this period has
been 21 davs for more than six
vears!;

= indicate whether any
consultations took place, and if 5o
how many:

& indicate the effect of PO on the
agency;

# provide information abou
internal and external reviews and

appeals.

An additional problem appears to
b & surprising belicf by at least
mine af the audited agencies that
they are still able to exempt
documents from release on the basis
that they are more than five vears
oldl, This provision was repsealed
approximately seven years ago,

Summartes of affalrs

We conducted an audit of
compliinee by NASW government
dep:.'lr'lnlenu and :.I:a.'l:umr:,-'
authorities with the summary of

affairs reporting requirements in
. 14410 of the FOf Acr,

This involved determining which
agencies had failed to publish a
summary of affairs in Decembser
1998 and June 1999 & required,
Thie results of this assessment were
compared to those for the June
1998, December 1997 and Jung
1997 reporting periods, This
companson included consideration
af the average length of published
summaries of affairs (admittedly a
very rosgh and ready measure of
performance with the content
reguirements of section 14(30) (see
taksle 110,

While the figures for the December
1996 and June 1999 FOI
government gazcttes show a
distinct improvement both in the
number of agencies publishing and
in the average length of summaries
of affairs, the results were
disappointing in otier respects:
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In December 1995:

e it least 47 state govermmeni
agencics failed to publish a
summary of affairs;

= thirty one of the 68 agencies that
failed to publish a summary of
affairs in the June 1998 reporting
period also failed to publish a
summary af affairs in the
Decemiser 1998 reporting period;
and

= of the at least 29 agencies that
Failed to publish a summary of
affairs in the last four reporting
periods, 200 have now failed to
published a summary of affairs for
thie last five reporting periods,

In June 19945

* af least 39 state government
agencies falled to publish a
summnrary of affalrs;

= pwenty six of the 68 agencies that
failed to publish a summary of
affairs in the Jume 1998 reporting
pericd also failed to publish a
summary of affairs in the June
1999 reporting period, 23 of
which also failed to publist a
sumimary of affairs in the
December 1998 reporting perod;
andd

= at least 17 agencies have failed to
publish a summary of affairs for
the last six reporting periods,

These resulis are particwlarly
unsatisfactory given the very recent
steps taken by the Premier and the
Director-General of the Premicr's
Diepartment to remind minksters
and agencies af their commitment
b full and proper reporting. and of
thelr responsibllities in regard to
the publishing requirements in
section 14 of the FOF Act (see

Table 171: Audit of summaries of affairs
(Covernment departments and statutory authorities)

|une 199%
December 1998
June 1998
December 1997
|une 1997

105
&
102

Nlimisterial Memormadum $8-30 and
Prenvier's Departrnent Clroular 98-93).
The Director-General specifically
reminded chief executives of FO
publication and reporting
requirements, including drawing
attention o the due date for
publication of summaries of affairs
in the December FOL governmaent
pazetlies,

The results of a similar review of
compliance by N53W local councils
with the summary of affalrs
reporting requirements im 5.14(1) of
thie FOI Aot over the Last nine
peporting periods are set out In
below (see table 12).

Agnin wit accept that the average
numbser of pages in each summary
of affairs is a very rough guide to
compliance with the requirement Lo
list all podicy decuments in
summaries Of affirs,

We wrote to all councils in late
19494 indicating our intention to
audit summarles of affairs and
enclosing a list of policy documents
micsk likely to be relevant to
councils in M5W, As can be seen
from the table, since that time there
has been a significant and sustained
increase in the length of council
summiarkes of affairs, Unfortunately
there ane still a number of councils
failing to lodge a summary of
affairs,

Table 12: Audit of summaries of affairs (Local council)

DATE OF GOVERMNMENT GAZETTE

June 98
Diecemiber 08
|une 28

December 97

june 57
December 26
fune 6

December 95

jurie %5

* out of a total of 177

COVT GAZETTE

23838

EEED
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1998/99

protected disclosures

COMTEMTS

Reporting on protected
ures made Lo

grral of disclosures to

L CENT ral 3 HHNC Y PO

COir primary fole in relation to

protected disclosures ks to deal

wiithi

o disclosures concerning
maladministeation by public
authorities or officials:

- |;'-|1:|:|:i:|lai'r'||::. concerning the
i||||!|l:|r|.1,-r|.!ali|.'|-|'|. ol the
Protected Dsclosures Act; and

® poncerns raised, or 1.'1‘:I||||llz|i|l'|'i.
muiacke, by whistleblowers and

wilnesses Concern i-“l:l:

detrimental action taken
against them arising owt of
protected disclosures.

I'i:-' agrecmient Betwresen the
i::|'|.'|."l1il|;,;|li|'|g acetBrorities under the
Prodected Dhsclosarres Act, we are also
primarily responsible for the
provision of advice to public
officials who are contemplating
meaking & protected disclosure or
who are charged with responsibdlity
fior the implementation of the Act,

The Profecied Disciosires Acd has now
B Bru 11|:|-:'r..'|l:i|.:-|1 for over four
VEATS, The P af the ACt was a
significant statement ab=out the
public interest in facilitating the
disclosure of cormpt comduct,
maladministration and serious and
substantial waste in the pulbslic
sector The Act promised practical
measunes 1o support the thetoric
about a fair, ethical and accountable
public sector. The message, that
offbcials who came forward with
disclosures about cormupt conduct,
maladministration and serious and
substantial waste would be
'-.|J'|:IFH:IrI1.'|J and protected, was given
statutory force. It seemed that the
Act would create substantial
opportunities for public sector
improvements.

The challenge over the last four
¥iEars as been 1ooensure that rather
than being mercly symbsolic, the Act
ks a practical, workable and effective
mechanism for achleving its
ohjectives. Two tangible measures of
its impact are the extent to which
agencies have committed
themselves to the Act and s
cbjectives; and the number of
protected disclosures being made
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theroagheowt the pulslic sector, The
resulis of our audit of agency
imernal reporting procedures, and a
survey of protected disclosure co-
ardinators, show thiat a sabstantial
number of agencies have put info
place systems to deal with
disclosures and to inform staff aboui
the procedures avallable.

Heawever, thend are still oo iy
agencies that have failed 10 do so.
Without proper svatems in place to
deal with protected dizclostires,
together with statt conversamt with
the complexities of the Act, we are
concerned about the capacity of a
stgnificant number of agencies to
appropriately deal with any
disclosures they may recelve.

From owr awdits and the survey ol
protected disclosure co-ordinatons,
it appears toous that the numbser of
puibslic officials wiing the Act to
make disclosures aboul corrupt
comduct, maladministration and
serbous and substantial waste has
Been bow. Over 70 per cent of the
protected disclosure co-ardinators
whao responded to the surey
comducted by the Prodected
IHMschosures SMeering Committes
reported that !J'Il.'"!.' hawve never dealt
with a protected disclosure,

11 seems unlikely o ws that such low
fsemibers of disclosures myeans (st
such problems do not exist in the
public sector. The mose likely
explanations for this level of
response by public officials 1o the
Act Include:

= CONCETNS amang |'||.|:I:||il. officials
about how real the protections
offerad by the ACt ane;
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* uncertainty among public offtcials
about whether thelr disclosures
will be pursued; and

* a perception, In some cases well
founded, concerning the high
threshold required kn order for a
matter to be a protected disclosure.

From the inquiries we have received
we have also noted a reluctance on
the part of public officials to make
disclosures abowt industrial matlers
{such as selection procedures)
directly to the agency concerned.
These matters fall outside our
jurisdiction, and im a large number
of cases there is no ather viable
external avenue of redress. This
disturbing observation indicates that
such matters are golng unaddressed,
and that public officlals from a
range of agencles have little
confidence that the spirit of the
Protected Disclosures Act has or will
be embraced within their agency.

The way in which an agency treats
itz whistleblowers §s a good
indicator of both its professionalism
and its acceptance of the principles
af accountabklity. The attitude taken
by us has consistently been that it
shvould make little difference
whether a disclosure meets all the
technical requirements of the Act or
not. Provided it is a bona fide
discloswre it should be dealt with in
the same way in terms of protecting
the whistleblower and responding
to the disclosure.

Im an effort to make the protections
offered under the Act maore
meaningful, an amendment has
been made to the Probected
Disclesures Ack, This effectively
reverses the onus of procf In
relation to “detrimental actlon’, Le.,
reprisal action taken against a
person for making a protected
clisclomure,

Omce the whistleblower has
demonstrated that they have made a
protected disclosure, and have
subsequently been subjected wo
detrimental action, it mow s up o
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the defendant to prove that this
action was not In reprisal for the
whistleblowers disciosure, Only
timee will tell whether the reversal of
the cnus of prood has made a
difference.

PROTECTED DISCLOSURES
MADE TO US

Formal written profecied dischosune
complaints to us have been steadily
increasing since the commencement
of the Act. I the 1998-99 period we
received 113 formal written
protected disclosure complainis, a
16.4% per cent increase over the
previous year, Informal oral
complaints and inquires fell from
119 o &7, Mrotected disclosures
made directly to us by police officers
accounted for 84 of the 113 formal
written pratected disclosures
receivied.

Et ahvoaakd be noted that the magority
of cases of whistleblowing from
within the Police Service ane mot
incluced in these statistics. The only
cibss that .']n*-(‘;,‘nplun.'-ll are those
disclosures made by members of the
Podice Service directly to us,
disclosures made by unswaorn
rmembsers of the Service and
ancnymoas disclosures by police,

Ameridments to the Profecheed
Disclosures Act and the Police Service
Act commencing in Movember 1998
ot it bevond doubt that police
officers can make protected

disclosures under the Profected
IMsclosares Act. Even thowgh there s
a duty placed on police officers by
the Molice Service Regulation to
report misconduct, .9(4) of the
Protected Disclosuires Act now
provides that any such disclosure s
still made voluntarlly for the
purposes of that Act. Last vear there
wiere over B0 police internal
complaints.

Mo internal protected disclosures
were made 1o us.

PROTECTED DISCLOSURES
MADE IMTERMALLY TO PUBLIC
AUTHORITIES

The survey of profected disclosare
co-orclinators concducted by thie
Protected Disclosures Steering
Committes provides a glimpse of the
numibers of protected disclosunes
being made o public asthoritics.
This survey showed that 173
profectedd disclosures had been dealt
with by the respondents over their
pericds of appaintment as protected
disclosure co-ordinstorn. However,
while the survey does provide some
information on the topic, there are a
number of reasons why the survey
results dho not |1:'-|,1'|."||.1|;- a
comprehensive measure of protected
disclosures.

The survey was not specifically
desigred for this purpose, it was
t‘l_l:ll'l:|'r]l..'|_l.‘i| TR ] '|.'|::-||||.1I::|r}' bargis, and

Table 1: Complaints about protected disclosures

1#84-55"
159598
TFe-57
199798
199859
Total

13
LT

® The Acl commenced on 1 March 1955, Slabitics s nady
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respandents were offered the option
af responding anonymously,
Momeowver, the survey was designed
to elicit the persomal experiences of
the individual protected disclosune
coordinators, rather than the

experience of the agency as a whole,

REPORTING ON PROTECTED
DISCLOSURES MADE TO
AGEMNCIES

In 19946 the Committee on the
Oiffice of the Ombudsman and the
Police Integrity Commisslon (PIC)
oint Parliamentary Commities)
produced @ report on the review of
the Pratected Disclesures Acl. One of
irs recommendations was that
statutony provision be made for
regulations requiring public
authorities to adopt unifarm
standivrds and formats for statistical
reporting on protected disclosuncs,

PMublic authorities and statutory
boxdles are requilred wunder the
Arienial Keports (Public Autiarifies)
Act and the Aneral Reports {Sfahifory
Heulies) to inchude in their annual
reports details of the extent and
main features of consumer
complaints. However, there Is no
obligation to include cguivalent
information about internal
compliaints and in particular
protected disclosures,

Information will ke requlred by the
Farliamentary Joint Commikties bo
carry oul the engoing Mannual
reviews of the lmplementation of
the Protected Disclosures Acl, and to
hielp ensure that agenches can be
held properly accountable betwéen
such revlews. Given this, it would
ke of great assistance 1T the
schedules to the Regulatlons made
under the two annual reporis Acts
were amended to include a
requirement to report on protected
discloswres, This could include:

® the number of identified protected

disckosures received:

PROTECTED DISCLOSURES

* the numiber of protected
disclosures referred on by the
agency to another public officlal,
public authority or Investigating
aukharity;

* the number of investigations
undertaken and their outoomes:

® the impact of peotected disclosures
om the activities of the agency; and

* praining and education initiatives
undertaken to improve stalf
awareness and understanding of
thie Protected [iscfosnres AT,

In the absence of any action taken to
clate an the recommendation by the
Jesind I’.azll'li:.'lpr'||9':'lul;.l|::.I Commities, we
revicwed 75 annual reports for
references o |:|m!|._'«|.'lmJ thisclomaeres.,
(M the annual reports reviewed,

43 per cent contakmed some
relerenoe o |'ri‘-|:|n_ﬂ.'!{"|.l. clise Easanes,
However, in the majority of cases
this reference ocourmed in the
context of the agency's internal
:rp-::rllng I‘H:llli,'j.' of, I v.:r!.-'ll'lg
degrees of detall, in the agency’s
code of conduct. In seven per cent
of cases protected disclosures were
referred o in the context of
training. Only four per cent of
annual reparts provided statistics on
disclosures received.

REVIEW OF INTERMNAL
REPORTING POLICIES

A Premier's memoranduwm, issued in
Movemibxr 1996, confirmed the
redquirement that all State
Covernment agencies implemoent
internal reporting procecdures that
provide clear and wunegquivocal

protection te cmplovees who miake
protected disclosures. In our last
annual report we reterred to the
audit carried out by us into the
Iimternal reporting procedures
adopied by state government
agenches,

Responses (rom over 133 agencies
were assessed. Where deficiencies
were identified, the Deputy
Ombadsmamn, on Behalf of the
Mrofected DHsclosures
Implementation Steering
Committee, wrote bo over SH)
agencies drawing thelr attention to
those probiems. Responses from
those agencles were then assessed
and further communications sent to
agencies where necessary.

To complete the review, and to
develop a database of up-to-date
internal reporiing polickes, letters
were sent in April 1o 6% agencies
requiesting that they lorward tous a
copy of thelr current adopred
internal reporting policy. At the
time of writing responses had been
recelved from 36 agencies. An
assessment of the responses, or lack
thiereof, from the agencles found:

* thirty-three agencies, Le., 48 per
cent, had failed wo respond as at
the time of writing this report;

' lgn agrntim that rr:.{:rulll;]l:ﬂ.i haigl
not addressed the problems
previously brought to their
attention ;

* seven hiad made changes to thicir
procedures/policies, but the
cocumentation was saill
Ereachecuaaie;

Table J: Kesults of audit of standard internal reporting procedunes

MW OMBUDIMAN 19%89% ANMNUAL REPORT
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* seven improved their
documentation to an adequate
standard: and

® f{ive based their revised procedures
on the model policy (Annexwe A
o the Omelundsnnmn’s Protected
fhisclosnres Coabidelpes ),

In summary, thie results of our aucdil
of the standard of internal reporting
procedures are shawn in Tahle 2,

As can De ween, the percentagy i
agencies whose documentation was
at least adequate has increased from
39 per cent to 51 per cent belween
1997-98 and 1998=-09, (4 the
agencies whose documentatbon was
found to be ver v g0, Or ..1|.Et'|.lu.||::',
at the 1998-99 review, 39 had
largely adopied the model policy
and 17 had based their policy and/
of procedures o the model to a
slgnificant degree (this was mod
always a complete success). In the
coming vear we interd to follow up
with the 33 agencies that have mol
as yvel responded to our Aparil letters,
as well as the agencies that did
respond but whose documentation
Is still inadequate.

Agencies that do not respond 1o our
requests for copies of inbernal
reporting policies, or who dao not
properly address issues raised
concerning the adequacy of such
policies, will be named in
submissions 1o the upcoming review
of the Protected Disclasires Act and in
our next annual report.
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SURVEY OF PROTECTED
DISCLOSURE CO-ORDIMNATORS

In Aprdl the Protected Disclosures
F:.tl.H'riHE Cormmittee distributed a
survey tooall thie pr||11'|,'||,=;|
disclosure co=0ndinators in coundcil
ared state iI.Hl_'IIL'il.'!.-_ |||1.'1r|r|1-||'|il;:|rr and
regional, across the state, The

jruar poge of thie SUrVEy was to gauge
the wsefulress of, and level ol
satisfaction with, the resources
procduced to date to assist
coordinators in their role. This will
cnable the committes and its
member organisations 1o plan their
future work programs and develop
resources and tralning appropriate
tix the needs of co-ordinators across
the state,

W peceived an encouraging 5 peer
Cenl response rate i the sarvey,
Hased ain these resalts wie were able
[{5] |.1I:".'-|."I|.r|:l & i:lrl::-lil-:_' of the " averige
e fedd diselosure co=ordinaton
They have heldd the |1m'r|:||r11 Forr Wi
AT LE] and are u:|1li:b.-|,']!.I tey b clealt
with any protected disclosures in
that time. The overall piriod for
which co-ordinators had held the
position ranged from "as at the date
of the survey” Bo five vears, The
survey also disclosed that while the
maximum number of disclosunes
dealt with by any ane co-ordinator
was 51, the vast majority of co-
ordinators (77 por cent) had never
dealt with a disclosure,

[te three principal resources
available 1o assist prodecied
disclosure co-ordinators are the
Orbundsrmmn’s Protected Disclosnres
Cenidadelines, JCACS lntrodisction f
Tetbereal Investigation RBooklet, and the
better management of protected
disclosure workshop. The latier is
conducted for local and state
governmient officials at the
instigation of the steering
committee. Thirdy one percent of co-
ordinators hisd wsed one of these
resowrces, 30 per cent had wsed two
of them, 18 per cent had taken
advantage of all three resources,
while 21 per cent of co-ordinators

had not used any. The survey results
seveal that councils have a slightly
higher wie of resources than state
ALETNICIES,

The st L-::||:n|1:|r|1'|_'!.I s resonce
wikd Lhe Onrelinene’s Prodected
Dlesclmintes Cendodelines, fodbowed h:..'
the JCACS Imtrodiection T Tefermal
Irvestigatamn Raoklef, and the better
management o protected
disclosures workshop, Mot
surprisingly the demand for these
existing mesources bofe an inverse
relationship to the resources already
used. Co-ordinators wene
overwhelmingly positive about the
resaurces. They reported that they
provided a clear overview, good and
practical guidance and that they
alerted co-ordinators 1o the isswees
invalved and their responsibilities
under the Act. They also commented
that they are a valuable referemce
tool and were useful in establishing
the agemcy's inlermal reporting
policy.

Cisordinators were asked 1o
nominate what they considered 1o
be the greatest challenge to
implementing the Prrtected
Dhieclosieres Act within theis
arganisation. The results showed
that stafl understanding of the
provisions was rated as the greatest
challenge (nominated by 56 per cent
of co-ordinatorsh. The next most
commaonly identified challenge was
the resources available 1o
communicate with staff (25 per
cent), followed by the co-ordinator's
own understanding of the
provislons {22 per cent) and
management commitment 1o the
aims of the Act (% per cent). Several
co-ordinators indicated that they did
nat perceive any challenges to
implementing the Act,

Mot surprisingly, those co-
ordinators nominating their own
understanding of the Act as the
greatest challenge to implementing
the Act had, on average, dealt with
less disclosures, hiad been
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co-ordinator for a shorter period of
time amd had used less resources,

CHher challenges nominated by
co-ordinators generally related 1o
ane ol The bodlosimg:

= maintaining their own awareness
of the issues presented by the Act;

= maintaining staff awarcness of the
At

* pvercoming staff reluctande to usg
the Act;

dealing with staff apathy or
indifferemoe;

= afl confidence in the processes
established through the Act or In
the overall capacity of the Act to
achieve 15 abjectives;

= fhueE B Factor involved in |.1|.~a]|r'l|£;
with disclosures, and

* mamagement understanding of the
Adct,

Mhe survey resulis provided valuakde
feedback on co-ordinators
experiences with managing the Act,
hany co-ordinators pointed to their
lack of experience in dealing with
proteched disclosures. A proportion
of the responses questioned the need
and/or pmn:_'ri.l_'.'ilir:.-' of the tl,':.:;hl..'l!il::-ll
as regards smiller orginisations
(especiilly some of the smaller
regional councils) and/or single
PUrpeose agencies

A strong message conveyed by the
survey responses s the on-going
reluctance on the part of staff to
make disclosures. Co-ordinators
attribute this reluctance cither to
lack of confidence in the processes
of the Act, or the culture that appeirs
to prevall in certain quarters, which
dictates that ome does not “dob in® a
fellow employee. The difficulty
invalved in preserving thae
confidentiality of the whistbeblower
while investigating the disclosure
wils g further issoe raised in the
SUMVEY TESPONSES (s alsa case study
"Reconciling |:'-||:|fi||.1t'r|.[:.|.||1!.' with
natural justice’),

PROTECTED DISCLOSURES

Crverall, the results of the survey
give us confidence that protected
disclosure co-ardinators and thiir
agencies take seriously the
abjectives of the Act and their
abligations under it, Many Co-
arclinators included comments in
the survey which highlighted their
arganisation’s commitment 1o the
At ancd the elforts that have been
milie o promaote it G ontained in
Ehie SUMvey responies are a variey iosf
sugrestions for additional resources
Lheat would assist co-ordinalors in
thueir task, The committes amd ils
membser arganisations will be

|||.|r\|_|'i:'|p. theése sugzeskions.

THIRD EDITION OF THE
OMBUDSMAN'S PROTECTED
DISCLOSURES GUIDELINES

We have recently published the
Chrbudsnmar s Protected [hisclosires
Cigiehetirees {thind edition} to take inta
account amendments to the Protecfed
Disclosnres Act that came into effect
on 27 Movember 1998 {refermed to
above), The guidelines have also
been significantly cxpanded in the
light of experience gained from the
implementation of the Act, Cogies

are now aviailable roem s,
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W conlinee to provide
praciical advice to
public officials on a
range of matlers.
Chris Wheeler, Deputy
Ombudsman and
Flona Manning, Special
Projects Officer, disguss
amendments to the
latest Protected
Disclpsure Guidelines,

INVESTIGATION OF
COMPLAINTS GUIDELIMNES

At the vime of writing, we ane
finalising uidelines for the
'Il:l.'n-'l.""\.!igilllilll il -:.'Ir:ll'l."l!.li]'l'l"l. ese
guicdelines are desigred 10 assist In
the investigation of complaints
which raise administrative o

cdisciplinary issues.

Deapite the broader ocus of the
guickelines, there will be relerence
i pelevant sections (in ||.‘.'|r1i-'.'IJ|.].r,
the sections dealing with
confidentinlity and managing
l.'\vlll'l'lllt.lil:l.'l.lllh:l o the special
comsiderations applyving to the
investigation of protected
disclosures, and an examinatlbon of
the practical implications of such
considerations for investigators. A
number of the appendices to the
gubdelines will relate excluslvely to
thie conduct of investigations into
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protected disclosures. These
guidelines are duwe for release
shortly.

CONFIDENTIALITY

Confidentiality is one of the most
important and effective protections
provided by the Protected [isclosives
Act. For thiks reason, great
importance must be placed on
maintaining proper confldentiality
af the identity of whistleblowers,
We strongly support the princlple
that the ldentity of a person making
a protected disclosure §s to remain
confidential and s not to be
disclosed unless thiks is unavoldable.

The Prodected Disclosures Adl accepts
that the right to confidentiality is a
gualified one, and that there are
circumstances where it will be
possible or necessary 10 disclose
identifying information. Section 22
of the Prtected Dhisclosures Act
provides:

An investigating authority or pulblic
authority (of offices of an
investigating authority or public
authorityl ar public afficial to
vl a protected disclosane i
made af relerred is not bo disclose
infosmation that might dentify or
tend to fdentily o peren who has
made the protected disclosune
unless:

(ap the person consents inowriting
to the dischosore of {lwat
imbsrmation: or

(b it i3 essential having regard 1o
the principles of natural justioe,
that the identifying Information be
disclosed o @ person whom the
information provided by the
discloiure may coasoern; o

(ch the Investigating authority,
public authaority, officer or public
official is of the opinion that
disclosare of the identifying
informatioas is necessary 16
Emvestigate the matter effectively or
It is otherwise in the public interest
fo do s
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Depending on the nature of the
protected disclosure, the
investigating authority, public
authority, officer or public official
should be able ta form a preliminary
view on whether disclosure of
identifying information sill be
necessany in arder to properly
conduct the investigation,
Whistleblowers should be clearly
achvised an the outset of the terms of
.22, They should also be alerted
thaat if the protected disclosune forms
thie basis of subsequent criminal or
disciplinary proceedings it is most
likely that the identity of the
whistleblower will have to be
disclosed, unless same form of
suppresdion arder is available and
can be obtained.

I all cases where it is intended to
ilentify a whistleblower, or to
rebease information that would tend
ko ichentify the whistleblower, it is
preferable that the whistheblower
provides a written consent, If such
consent is not forthcoming the
investigating authority, public
authority, officer ar public official
must carefully weigh the pulblic
interest in procesding with the
investigatbon against the pulblic
interest in protecting the
whistleblower, Wherever .22
criteria are determined g apphy the
reasons for such decisions should be
recorded on the file,

In practice, it is not alwavs a clear
cut exercise for the investigating
authority, public authority, officer or
public official to determine when
the circumstances dermand that
identifying information b
disclosed, However, as the following
s study demonstrates, it is
prassibde to extend procedural
Fairmess to the person the subject of
the protected disclosure whilst still
preserving the confidentiality of the
whistleblower,

Case study: Reconciling confidentiality
with natural justice

We commenced an Investigation
into a complaint we had received
arising from whistleblowing in a
department of @ regional TAFE
college. Certain staff had made
allegations of cormapt conduct,
maladministration and serbows and
substantial waste by another
membier of staff, A prelimirary
intermal investigation was
commenced and stalf members
sigmed fanmal statements to
investigating officers concerning
cormuprtion allegations agains this
officer. They say they were assured
of confidentiality. Despite this, the
statemients were handed to the
accused officer soon after,

At thils time, it seemed the accused
officer would face disciplinary
proceedings. In fact, the accused
officer never fully answered the cose
agalnst him, and when he retined
from TAFE on medical grownds (in
mid 19496) the charges agalnst him
were dropped. The whistlehlowers
were mot satisfled with this outcome,

For a complaint to be a protected
disclosure within the meaning of
the Protected Disclosures Act, It must
b made to the head of the authority
of toa person nominated within an
adopred Internal procedure
established by a public authority for
the reporting of allegations under
the Act. The complaimant, and his
fellow whistleblowers, would need
tix have made their complaing
directly to the head of the authority
because of delays by the authority in
catablishing an internal procedune,
The Prsected Disclosnres ACT was
proclaimed on 1 March, 1995, The
TAFE Commission’s protected
discloswre guidelinges werne nof
published in the government gazette
until 13 March, 19%a,

W decided to make this matter the
subsject of an investigation. Partly

this was because TAFES responses to
our preliminary inguiries appeared
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tor imply it believed the principles of
procedural faimess always, or
almost always, made it essential for
the identity of the person/s making
i disclosuee vo be revealed 1o the
person mamed in the disclosure.

In taking this stance, TAFE relied on
the p-.'|1,1'|.'i~.i|:_:|n'i. ol thee enterprise
agreement governing disciplinary
procesdings. In fact, this document
only states that “to accord the terms
of natural justice” an employee who
may be subject to the disciplinary
process “will be fully appraised of
the subject matter of the
disciplinary procedure [and] the
relevant issues of evidence of the
uisatisfactory conduct alleged”. [t
does not foflow from this that the
name of the person making the
allegation shall be disclosed to the
person about whom the allegation
has been made.

The basic allegations made against
the actused officer were that he had
stolen TAFE property and had done
private work using TAFE facilities.
There was nothing apparent in the
allegations that required the
identities af the complainants o be
revgaled im order for the acoused
officer 1o be made aware of all
relevant issses.

TAFE tald ws the disclosiure of the
prefiminary investigation report and
the signed stateiments which
accompanied that repart to the
accwsed officer wias;

a conscious decision an the pact of
the Insthtute management based on
the belief that the grinciples of
natural fustice required this bevel of
disclogure in crcumstances where
the alleged affender was being
charged as a direct resull of, and o
the sole basis of, those compplaines
.. .Thegefore | submit that 522 of
thie Prodecied Disclosapes Aol was
not breached a5 the disclosune was
necessary for mataral justice,

TAFE further advised that a TAFE
Commission/Teachers Federation
working party hiwd besgn formed to

PROTECTED DISCLOSURES

review disciplinary procedures for
teaching staff in the commission.
TAFE acvised the waorking party
wiould review the isswes taised in the
case and seck compatibility with the
Protecfod Discloseres Acl, According
to TAFE, a member of this working
party whio was involved in the case
at ixsue had suggested:
there is scope [of improving the
priscess. wherely complainants and
wiitriessis are aclvised of the extent
to which conlidentiality can be
provided amd the possible
conmsequences of e signing a
statensent, In particular they cowld
b mitified of vhese in writkng and
could sign to indicate they have
been $0 notilied

It seemaed possible this could
foreshadow a system wherehy any
emplovee of TAFE seeking 1o make a
protected disclosure might be asked
to sign a release form, to the effect
that they understand confidentiality
would not be guarantesd, Clearly
this was not acceptable, We were
pleased to be informed by the
authority, when we had decided o
make the matter the subject of an
Inwestigation, that:

TAFE NSW recognises the
Iimpaortance of maintaining the
confidentiality of those wiks make
ibschosures. This Immpsortance i
necded, to protect those who make
disclosures from neprisals,
encourage disclosures o be made
and facilitate follow-up action
LE[sY the dischomures. A dedisbon
not to maintain confidentiality will
im all cases onky be made on o Case
by case basis. The deciskon will only
ke made after propery considering
the consequendces of both daing so,
and failing to do s

This clarification of the authoritys
commitment to maintaining the
confidentiality of whistheblowers
reassured us that the authority's
future practice would be in
accordance with the Adt,
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PROTECTION FOR POLICE
WHISTLEBLOWERS

Podice whistleblowers continue to
report harassment of victimisation
as a consequence of becoming an
irvtermal witness. This can take a
variety of forms including ostracism
at work, vertal or physical
harassment, being passed over for
promotion or being given unfair
assigniments. Moreover, some palice
afficers become the subject of pay
back complaints. The case studies
below illustrate the type of reprisals
experienced by police
whistleblowers.

Cose study: Harassment of a police
whistleblower

A police officer who was an internal
witness in a serious complaint,
reported that he was suffering stress,
headaches and anxiety as a result of
being victimised and harassed by
thie officers that he had previously
reported. The allegations inclsded
threatening and harassing telephone
calls to his home, barking noises
being made in his presence by other
officers, and the placing of an
offensive cartoon on his desk. While
the investigation was unable to
identify any individual officer as
having engaged in the misconduct,
the Service agreed that the officer
had genuine growmds o feel
harassed,

Ciase study: Paybock comploints
against a police whistleblower

A senbor constable was the subject of
an apparent pay back complaint
from a former supervising sergeant.
The senior constable had earlier
complained that the supervising
sergeant refused to allocate police to
a drug investigation and told him to
flush a quantity of suspicious white
powder down the toilet. As a result
of the senior constable’s complaint
the sergeant was relleved of his
supervising dutbes.
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Shortly after, the sergeant subsmitted
a report alleging that the senior
constable was guilty of ‘neglect of
ity after he hisd recorded
informaticn in a vehicle diary, but
not in the police station record. The
matter appeared trivial and a pay
back complaint was suspected, The
sergeant denied thar his complaint
was a pay back, However, the
sergeant was stlsequent]y found to
have improperly obtained copies of
statemenis from the investigation of
the earlier whistleblower complaint
against him. The sergeant S under 4
. 1810 consideration, the loas of
commissioner's confidence,

Protection against reprisals is
provided by Both the Profegled
Disclosneres Act and the Police Service
Act, Both Acts make it an offence to
take detrimental action against
ancther {police officer) that is
substantially in reprisal for the
(pralice officer) making a protécted
disclosure (under the Profected
Disclosieres Act) or protected
allegation (under the Police Senvice
Axt).

‘Detrimental action” is defined to
fean action causing, comprising or
invalving any of the following:

* injury, damage or loss;
= intimidation or harassiment:

* discrimination, disadvantage or
adwerse treatment (n relation 1o
cinployment;

* dismissal from, or prejudice in,
employment and

® disciplinary procesdings.

Cose study: The frst case of
‘detrimental action”

Im the firse case of it kind, & senior
constable was charged with “taking
detrimental action against a police
officer” under 5. 206021 of the Police
Service Act. Thie summons was issued
in response to the senlor constable
allegedly harassing another police
cfficer who was a witness to an
assault by the senbor constable and
two of his colleagues. Although ihe

Director of Public Prosecutions
subsequently withdrew the charge,
the senlor constable §s under 5. 1810
consideration.

Caze study: Not a protected disclosure
A womnan alleged her husband whio
worked for the same emplover had
Besem unjustly treated in reprisal for
her hirving made a protected
disclosure. Her husband had been
initially requested, and then
redquired, o fill a particular position
which he refused, He was evenbueally
dismisied. He had started begal
action for “wrongiul dismiisal”, She
claimed the request to her husband
wis unreasanable as the position
wias below his level of qualification
and would significantly limit his
future career prospects, She claimed
this amounted to detrimental action
against her contrary to the Protected
[hisclosures Aet,

The initial regquest to her husband
was made within days of her first
disclosure to her emplover. Apart
froam this initial tming, we found
little o support her claim that the
employer’s sction was in reprisal for
her disclosure, We also found there
hied Been a history of disputes dating
Back somme years between her
huesband and others in the
workplace,

W decided the Prodected Disclosires
Aet did not apply to her discloswre,
5he had imitially complained that
certain committee positions had
been flled withvout a staff ebection as
had previously been agreed, This did
nat involve "adtion or inaction of
Serioak rature o a5 b amaount fo
‘raladministration” under the
Prodected Diigclosienes Act, The woman
later made what she claimead to be a
further protected disclosure, This
was some weeks alter her husband
had been requested to take up the
new position. It also related 1o
events that had occurred more than
seven years earlier. Investigation of
the matter at such a lacer date was
highly unlikely to result in any

systemibc Improvement. We decided
there was no evidence avallable to
support her claim and declined to
formally investigate her complaint.

The Act is framed 1o provide
protection to the person making the
disclosure. It is currently unclear
whether action taken against
another, such as claimed in this
case, will be viewed as being direct
of indirect detrimental action
against the person making the
disclosure.

SYDNEY WATER'S ROUSE HILL
CHARGES

We received a protected disclosure
alteging Svdney Water had illegally
lewied a river management charge in
thee Fowse Hill Development Arca
{RHDA). Our investigation was
discomtinued when external legal
advice was produced confirming
that Sydney YWater could levy the
charge. Notwithstanding that it was
ultimately discontinued, our
investigation yielded tangible
results, Sydney Water identified a
numier of propertics outside the
catchment upon which it had
incorrectly levied the charge and
reimbursed the owners with
interest, It also formalised a palicy
reflecting its previous practice of
waiving the drsinage component of
the charge pavable on lots not
benefiting from Sydney Water's
drainage and treatment works,

The river management charge, now
kndtwwm as the Rouse Hill Charge, has
b companents: a recycled water
charge and a stormwater drainage
charge, The charge was originally
levied under s 31(6) of the Waler
Borrd Act in a declared river
management arer. However, therne is
no longer any specific provision for
the charge under the Waber Hogrd
{Corparatisatior) Act. The
complainant alleged Sydney Water
could not continee to levy the
charge after that Act commenced on
1 January 1995 but continued todo
s regardless.
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We obtained copies of advice from
one of Sydney Water's internal staff
solicitors which appeared to support
the complainant's claim. We also
obtained documents suggesting that
despite repeated attempis by a
number of officers to bring the
mstter to the attention of senior
management, Sydney Wiker wad
reluctant to addness the issue,

When we commenced formal
investigation of the complaint the
then acting managing director
responded by directing Svdney
Water's Group Audit Branch to
undertike a preliminary review of
thie matter. In his preliminary
report, the internal auditor shared
our conoems gbowt Sydney Waters
initlal management of the s of
thie legality of the charge, and its
failure to seek immediate legal
advice on the niatber,

In additbon to responding to our
questions, Svdney Water's internal
auditor recommernded appointment
of a project bemm to investigate the
ssues relating to the charge and that
legal advice be sought,

Im ins subsequent report, the project
veam found legal advice from a

prominent QC confirmed Sydney
Water could levy the charge. Further,
that some properties within the
EHDA should not have becn levied
as they were outside the catchmient
to which the charge applics. Asa
consequence, the property owners
were pelmbursed with interest,

The question of whether the charge
could be legally levied under the
Wirrer Board (Corpovatisietion) Act was
central to oar investigation. In light
of the legal advice, our investigation
was discontinued.

REFERRAL OF DISCLOSURES
TO RELEVANT CENTRAL
AGENCY FOR ACTIOM

Several whistleblowers approached
wi with serious concerns about the
conduct of a senior officer af thelr

agency. The whistleblowers made a

FROTECTED DISCLOSURES

number of allegations concerning
the senior officer’s performance
which eoncemed working hours,
switained absences from the office,
consymption of alcohol 2nd the
failure of other senior statl within
thie agency 1o act upon complainis
about the senior officer’s comduct.

As the disclosure substantially
concermed the conduct af & |!|L|.h|.IE
authaority, relating to maiters
affecting the person as an officer or
emploves, it was not within our
jurisdiction. However, 5.25 of the
Profecled Disclosures Act says an
investigating authority, such as the
Oimbudsman, can refer a protected
disclosure 10 a public official or
pubdic authority considered to be
appropriate in the circumstances to
investigate the disclosure.

After meeting with the
whistleblowers and obtaining
further information and
documentation from them we
referred the protected disclosure to
the relevant central agency for
investigation on the condition that
the whistlehlowers would be
protected and that their identities
waould be kept confidential.
Fedlowing an investigation by that
agency, the senkor officer was
removed from their position in
accordance with the provisions of
thi Prabiic Sector Misnagenment Act.

LIAISON GOES TOO FAR

An anonymous staff member of the
Independent Commission Against
Cormaption (ICAC) made a proteched
disclosure, claiming an investigation
officer at the ICAC had entered a
secret sexual relaticnship with a
target of one of ICACs major
investigations, It was claimed this
compromised the investigation and
ledl tor it being abandoned despite the
substantial budget and resources
prvested i B 10 was suggested that
senior stalfl were aware of the
relationship and had conspired 1o
conceal the misconduct, and further
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that the staff member was not
approprlately disciplined, Other
allegations were made relating to
favouritism in appointments based
on social and sexual relationships,
and harassment ol other staff.

An investigator had indeed formed a
sexual relationship with the legal
representative of a witness in an
investigation. The investigator had
been tasked as HCACS lialson officer
with this witness. While the
solicitor appears not to have boen
classed as a target of the
investigatbon, It was clear that they
might have been considered in
those terms by some of the
investigators involved. In any event,
given the cirouwmstances, it was anly
reasonable to expect any [CAC
officer dealing with them to do soat
arms length and strictly "by the
beosak”.

The relaticnship was reported w
senior staff after the officer
eventually disclosed it during a
drinking sesskon with colleagues.
The disclosure was not done
proactively in accordance with the
ICACS code of conduct. Prima facie,
thetr conduct therefore constituted a
significant breach of that code. The
relatiomship was Inappropriate for
two principle reasons: it posed a
securkty thireat o the Investigation
and also had the potential to bring
the commission Inte disrepute. The
miesl serious allegations that it had
compromised the investigation and
a cover up had coourmed were found
to b wilthiout foundation,

The investigator in fact had been
used specifically as a lalson polint
due to thelr speclal skills. The
investigator was not part of the team
carrying out the knvestigation tasks
into the solicitors client’s issues,
There was no evidence that they had
disclosed operational information
and nothing had happened since to
suggest the solicitor bad received
information thiat adversely atfected
the investigation, Mo part of the
investigation had been abandoned,
althaugh it had moved toos new
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Deputy Ombudsman,
Chris Wheeler. Our
primary role in relation o
profected disclosures is
dealing with disclosures
about maladministration
by public authoribies;
complaints concerning
the implementation ol
the Prefected Disclosures
Act and whisileblowers®
toncerns about potential
repercussions agaimst
them.
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level which the anonymows
complainant may have
misinterpreted.

When the relationship was exposed,
thie potential security risk was
recognised by all and the matter was
reported to the commissioner and
the offlcer was counselled. They
were instructed to inform the
solicitor that the relationship was
unacceptable to the ICAC and that
they could not see cach other alone
again, The officer was also remosned
from their tasks associated with the
investigation.

Cmie of the officers alleged to have
had knowledge of the relationship
was [n fact overseas (or most of the
time the relatbonship had been
conducted and did not return wntil
after the officer had been removed
frorn the operation. All the other
officers who became aware of the
relationship immediately reported it
and the above action was taken, The
allegation of a cover up therefore
had no substance.

We had serbous concerns that at the
time oo formal weitten account of
the incldent, or action aken, was
macke or recorded in official files,
Motes were taken by the
COMMmIssion's solicitor, but in our
view this was whaolly inadequate,
The commikssioner had instructed a
formal minute to be drawn up but
due to operational pressures this had
nat been done.

During the preliminary inguirics
and fellowing the communication
ol some preliminary views from us,
the commilssioner et again with
the officer. He reinforced the lack of
judgement they had displayed and
the seriousness with which the
breach was regarded. The adverss
affects it was likely o have on their
prospects for promotbon within the
commission were also made ¢lear,
Drirecticns were also given o have
thie matter formally moted on e
officer's personnel {ile,

Ultamiately, the issaee of the adequacy
of the disciplinary action was a
magler for the commissioner. He had
macle his judgement in good faith
taking &ccount of some personal
cipcuimatances of the ofticer that
were considered relevant and
mitigating, as well as thie
significance of the breach of
conduct, We, however, found it very
difficult to accept in any abjective
mcasure that it was adequate given
the sericusness of the breach. The
COMMission must necessarily expect
high standards of ks stafl in ordeér to
uphold its reputation and

credibl ity

However, ol the time our inguiries
were comduscted it was soame six
rrorths alber the event, It was
acknowledged that 1o vary the
autcome ot that time would have
industrial implications as well as
podentially being o denial of natural
justive, The commissioner
comchucted a further counselling
sessbom with the officer, and steps
wene taken 1o properly record thie
meatter in the officer's personnel file,
s that it would mot be lost sight of
in the future. The commissioner
addressed all ICAC staff in relation
o the general issue arising from this
incident. Given this we saw o
polnt in pursaing the question of
disciplimary action by Further
investigation,

Examimation of recruitment files
indicated thire was insufficient
primea facie evidence of any
irregularities to warrant the further
imvestigation of the allegations
about favisuritism in staff
appointments and training
cpportunities. Likewise, the
allegations of persecution amd sexual
harassment of staff lacked specific
detatls, which made it dowbaful
whether they showed o tended o
show either corrupt condudt or
maladministration. Preliminary
inguiries also suggested there had
been no reported activity of sexual
harassment within the commission
af the nature suggested.
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COMPLAINTS
ABOUT

witness protection

We have a unique role as a result
of the passing of the Withess
Pretection Act. This Act put into
ace a mechanism for appealing
against decisions made by the
rAW Police Commissioner, when
an application to enter the
witmess protection program (s
refused, 1k also allows a
participant who has been
terminated from the program to
appeal to us. Any deciston we
make replaces that of the
Commissioner.

This is our third full year in our role
under the Act, and we received only
twor appeals, Both aof these appeals
related o the decision of the
Commissioner ta terminate
protection and assistance under thie
witness protection prograom, No
appeals were received ot a result of
any person being refused
acceptance onto the witness
protection program. OF these
appeals ome was sucoessful and the
appellant remained on the progrm.
W have had no further contact
with the participant,

Cur secondary role under the Act
invalves dealing with complaints
relatimg to the witness protection
program. These are far more
numerous than the appeals and
usually concern practical
management difficultics
experlenced by people on the
program. The approach taken to
resolve complaints is mainly
informal. We are conscious of the
unique and ongoing relationship
between the complainants and tha

peslice alfficers who have
responsibility for their protection.
Thepefore it §s our abm 2o deal with

complaints in a way which causes
minimal dispuption to thal
relationahip. In many cases issues
can Pe resolved by our officers
helping 1o improve communication
between the parties.

Through megotiations with the
cormmander of the state protection
Erop and the commuander of the
wilness protection group, we have
also been able 1o assist the ||-|.'|-I:||:L' i
refining soume of ther |{1.'|:||.-r.|.|
procedures relating 1o the program.

Case study

I Octgsher 1997, we upheld the
decision of the Commisskoner 1o
terminale protection and assistance
for two persons on the witness
protection program due to
continued breaching of thelr
Memorandum of Understanding,
I'he memorandum: sets out the
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reciprocal responsibilitics of the
witmesses and the police In the
provision of protection and
assistance under the program,

The participants had been relocared
and as part of the termination
decision the Deputy Commissioner
etk to have the local police
in thee aren motified of their
situarion. This was o alkow the
TOTImer '|'|:|r|:i|. il:l.i.l:l'll". 1 have o
coinection with the local police in
case {hey had any fulure security
concerns.We endorsed this action
in determining the appeal,

In _|..1|I||.|..1r:.' 1954, I’ul:l-:.l'.\'i.lu.', an
alleged atfeml on Ll Dives OF thess
former participants it became
apparent thai the local ||-l.:l|il.'1.' head
M in fact been confacted, W
cantacted the Deputy
Commissioner to clariiy the
situation. The Deputy
Commissioner wiede back
apologising for the fallure of the
Service to ensure the local area



WITNESS PROTECTION

police were adequately informed.
The Deputy Commissioner provided
the following explanation,

The state protection group which
administers the witness protection
program contactsd the Gee officer
for the witness and advised that
adficer to notily the local police of
any particular security requirements,
The case officer claims that he
contacted a responsible officer in the
bocal ares, however the evidence
surrounding this is far from
convincing. The Deputy
Commissioner indicated that the
procedure would now be changed to
transfer responsibility for notifying
local police to the State Protection
Crroup rather than relyving on the
case officer,

Case study

[ruring the past vear an own motion
Imvestigation was cargied out in
relation to some of the policies and
practices of the witness security
umnit. This tvpe of investigation is
imitinted by us and is not initianed
by a complaint to us. This is
authorised by the Onefailsnnde Ak,

There were three areas of concern:

® The unit’s wse of the First Motice,
wherely participants were given a
formal warning in relation tooa
breach or bredaches of the
semorandum of Understanding,
Thiese natices threatened
immediate expubion from the
jreogram for further non-
compliance, While it was felt that
the use of the First Notioe was,
andd is, a valid management tool,
the notice itself did not acourately
reflect the participant’s rights as
set oul in the Wilnes Prsdection
Atz

= In some appeal cases, the
appellant has alleged that they
had further information which
would support their application
foor entey 1o the pragram, but they
did not believe that this was
presented to the assessmaent
cammiites; ancd
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® The failure to glve reasons in
notices of refusal and termination
which made It difficult for
appellants to formulate a response
1o such degcisions.

The Police Service responded very
quickly to these concerns and they
were resolved In the following
Manner:

# The First Motice was redrafted Lo
reflect participant’s rights under
the Wimess Protectionr Adl:

= A procecdure was imitiated where
the applicant reads and signs the
application documents, ensuring
thiey contain all the information
they wish to have considersd by
the committes; and

= potices of refusal and termination
will mow include reasons for the
dicision o refuse an application,
ar terminste protection and
asiistance,

A VICTIM OF DOMESTIC
VIOLENCE

Une of our cufrent foous issues is
the police response 1o domestic
violencoe (see "omestic violenoe” in
Police sectlon). An appeal, mot
reported on in last year's annuwal
repart, bs relevant o this lssue,

We upheld an appeal by a woman
who had been the subject of
domestic vislence and had Been
refused admisslon to the witiess
protection program. Following the
breakdown of a shon de facio
relattonship, a woman was
threatened and harassed by her
former partner. As a result she
chtained an Apprehended Violence
Chrder (AVO) agalnst him. Howewver,
she was subsequently stalked amd
assaulted by this former partner,
who was ultimately charged and
convicted of these and other related
ol fences,

The man had a long criminal record
and a history of stalking and had
breached an AVO against a previous

partner. He had also threatened the
woman's family and friemds.

The woanin .a|!|E}!h,!d foai |1r|:!||;|-.-4;'l:il:}:l:|
uncher the witness protection
program after he threatened 1o kill
her on his release from gaol. Local
detectives, who were knowledgealile
about his history of harassment,
supported the woman's application,
as did a consultant psychiatrist. A
formal risk assessmeni rated the risk
as "extreme”, the highest level of
risk, and recommended the
waman's acceptance onto the
Program.

However, the witness protection
assessment committed refused the
application on the basis that there
were “viable alternative’ methods of
protection, They suggested a “victim
ERCAP kit and other qu':'qt-{‘tiw:
mgaiures which coubd b provided
by the Police Service bocal arca
cormmand, The woman appealsd to
L against the committee™ decision,

W spoke with the local police who
would have been responsible for
assisting the woman and they
aclvites] us that they were mot
familiar with the “victim escape Kit",
Ab that time it had not received
official endorsement, and there had
been nao sulbstantive training of
lscal podice in wsing it There was
also no widespread experience ai
the Bocal area command level of
implementing the protection
measures envisaged by the draft
manual,

Wi wiere not satisfied that the
refevant local arca command had
the capacity and resounces to
provvide the range and level of
protection needed by the woman
concered. Fe belicved that she
should be admitted o the witmess
protection program in order to
benefit from the expertise of the
wilness security unit.
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al audits

CONTROLLED OPERATIONS

This year was our first full year in
carrying out awdits under the Liow
Enforcament (Controlled Operalions)
Act.

I'he Act provides tor the
authorisation, conduct and
manitoring ol operations by
h|'|l.'ﬂ.i.|i1.'l.|. law enforcement e s,
which involve what might
ctherwise be unlawiul activitles,
This was done in order (o remove
any doubt about the status of
evidence obtained in the course of
such operaticns, and the lability of
those participating in them. It was
enacted as a response to the raling
in Ridgeway's case {((1995) 184 CLR
19} and also in compllance with a
recommendation of the Royal
Commission into the New Southy
Wales Police Service.

e Act provides for controdled
operations to be authorised and
condwcted by four law enforcement

| #9879 AMMUAL REFORT

agencies; thie MW Police Service,
tEye MW Crime Commission, the
Ir||||.*|||.'||-:!|,'|1'l Commission Against
Ciorruption (MCAU) and the Police
Imtegrity Commission {(PIC) I came

intoe cperation om 1 March 1998,

The Act also confers wpon s the
role of independently monitoring
thie biw enforcement agencies
compliance with the Act. The
granting of an JIIII‘IlIIi1:.' Loy Carry
out a controdbed operation can be
distinguished from the wse by these
agendies of h_-l:;|||1|:-|1-:' interceptions
or listening devices, in that both of
thissie r|._1:_]|.|ir|_' a judicial officer 1o
First examine the basis of ehe
i||1p|1|_.:|;1|:-|1 and then grant a
witrrant, In the case of controlled
oyprerations, the awthority is granted
from within the respective agencies
b the chied executive odticer. In the
Folice Service this has bsen
delegated to the Depuaty
Commissioner. Accordingly, it ks

monitoring by this office that
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constitutes the prime oversighting
of the use of this contentious
POWEL

Thie Act requines that we be notified
of the granting, varation or renewal
of an authority, and of the receiving
of a report by the relevant chief
executive officer on the conduct of
an authorised operation within 21
days. [t further requires that we
inspect the records of each law
cnforcement agency at least once
every twelve months although we
may dio soomore often. We ane also
emipowered to make a special report
to Parlizment at any time with
respect o any inspection comducied
and must repodt o Parliament at
the end of each flnancial vear.

The Police Service continues to
hamndle by far the greates nomber
of applications, 142 this last
financial vear. Although some
operational police continee 1o
complain aboul the amaount of
paperwork invelved and the tme
delays experienced, the procedures
are becoming mone sereamiined,
Dwrimg the vear the Inspector of the
MEC conducted a review of the Act
“to determine whethier the policy

obfectives of the Act remain valid
and whether the terms af the Act

remain appropriate for securing

T4k

those objectives”. We participated
im this review along with
representatives from the Ministry
for Palice  and the law enfoscement
agencies involved, The review
recommended several begistative
changes that shoulbd assist those
invodvesd i the preparation and
corduct of controlled operations. A
separate annual repont detatling our
woirk and activities under the Law
Erforamernit (Controlied Operations)
At was presented to Parliamaent
priar 1o the tabling of this report.

TELEPHOMNE INTERCEPTION

One of our lesser knoswn Tunctions
arises from the legistation that
governs the interception of
ielecommunications or “phong
fapping’. The law relating to phone
fapping im N5W ks a complex
meshing of both federl and saie
legislation. There are four agencies
within N5W that can apply for a
warrant to intercept
telecommunbcations: NSW Police
Service, the BSW Crime
Commission, the [CAC and the PIC,

A federal court judge, o family court
judge, or an Administrative Appeals
Tribunal member are the anly
peaple who can Issue a telephione

interception warrant. In order o
obtain such a warrant, it is
necessary to show that it |s likely o
ansish the investigation of a seriows
offence such a5 murder, kidnapping
or drug trafficking. Before granting
a wariant the judge muest consider
the issue of privacy, the extent to
which the interception is likely 1o
assist the investigation and what
other means of investigation are
available and theie likely succoess.

The agencies are regquired to retain
comprehensive reconds concerming
the interceptions and one of our
functions is to carry out inspections
of those records and report to the
Attarney General conceming
complinnce with the Act, A
mvinimeem of twor inspections of the
records of gach agency must be
carried out each vear, The
Teleeowririiications (luterceplion)
(NER Aet forbids ws from including
any details of the inspections in
this edfice’s annual report.

Exch vear we are required to repont
b thie Attorngy General on the
outcime of inspections as soon as
practicabde before 30 September.
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ensuring we
are accessible

This section ncorporales owr work
under Goal Three of our Corporate
Fiam: To Increase awareness of our
rofe ond functions ond to promade
access for all,

We waill continiue o Encourage g.n:ﬂlﬂ wie of Our JErvicEs
In the coming year we will focus on;

*  young people;

+ indigenous peaple;

& people with disabilities;

=  nmeople from diverse cultural baockgrounds;

*  people Iiving outséde the metropolitan area; and

= distributimg knowledge aboit our mew child profection role.

These objectives do not diminish the importance of promoting occess and
awareness to other groups and the community generally, I s intended that
ather groups will be the focus of owr acoess ond awareness octivities [n fiefure

FEGTS,

KEY STRATEGIES
= gngodng identificktion and targeting of people with special needs

= develop and implement an information strategy

MEWOMBUDSMAN 195899 ANMUAL REFORT
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ensuring we are

People wwisd work with

We provide a vital public service
to the people of MSW. It is
thercfore essential that our
organisation is accessible and that
harriers preventing or limiting
access be eliminated. We are
committed to developing
sirategles which better target our
services, particularly to the needs
of disadvantaged growps, This is
feflected In access and awareness
being identificd as one of our four
corporate goals. During 1998-99,
our aocess and awareness plan wias
reviewed and updated to respond
to Government policy initiatives
and our child protection role, The
following is a report an our aceess
and awareness activities for 1995
oG,

INQUIRIES

Char i|1|:i|_|ir:.-' section s the Tirst
point of comtact for peopke who
need advice ar want o make a
complaing, During 1998-09, we
handled more than 23 000 oral
complaints and imduiries, aboast
30860 mare than during the
previous financial vear, OF those,
48 were made face-to-Face,

Tor satisfy Increasing demand and o
provide the best possible service we;

¢ jncreased the number of Inguiry
cfficers from three to four n June
and intreduced lunch-time

POSEETS;

¢ have a wstem for redirecting
cverflow calls to back-up staff,
minimising the need for callers wo
be put on hobd or to leave
MEEASAEEs On- answering machines;

® Armnge and jay lor telephione
i1111_'r|1n'!1:'|g services for people o
non-English speaking
]ﬂli_‘kEI:'::II.II'I':l\;
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ccessible

For modl members of the puhli:,
inguiry oflicers, like Jacqui Yanez,

are the first point ol contact with
people who need advice or wha

wanl 1o make a complaint.

This year we handled more than
23,000 complainis and inguiries,

* have a telephone typewriter (TTY)
for recelving calls from people
with a hearing Impalrment; and

¢ frave two freecall limes numbsers
for callers owtslde Sydney.

How we handle inquiries

In the vast majority of cases we can
provide the information or
assistamce callers need immediately,
buit kf a request requines soma
research we will phone back with
the Information as soon as we find
it Our computer svstem has up-to-
date Information about a wids
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range of lssues which helps us
provide consistent and accurate
advice. Intensive and on-going staff
training helps ensure that sdvice we
Bive is correct and comnsistent

If we do not invite a caller to make
# complaint, for instance, if the
issue is outslde our jurisdiction, we
explain why. If we can suggest
another way to solve the problem,
wit b, Last year, we referred more
than 4,000 callers to other agencies,
anel we often semd callers a copy of
cur Tips for makivg a compleaint
brochure which lists all the major
state and commaonwealth
toamiplaint-handling bodies,

PEOPLE WHO WORK WITH
CHILDREN

Promoting awareness of our new
role in child protection is a high
priority, Officers appointed to the
child protection team have brought
with them expertise from a wide
variety of ficlds: soclal work,
disability services, the Department
of Community Services (DOCS),
education, health, police special
child protection investigation,
probation and parole. This breadth
of experience has been a
tremendous asset which has helped
us tap imto networks across several
sectors. The goal in all our laison
work is to help create an
environment that supporis agencies
whille they are implementing their
now child protection
responsibilities,

s

We have:

® dlistributed eduwcatbon material to
fibout 7,000 agencies amd interest
groups;

= provided briefings vo all
designated agencies and key
public authorities;

* llaised with peak bodies and
interest groups who work with
designated agencies;

= met with the non-government
seClorn, recognising this is new
territory for both parties;

¢ Qaken calls and provided advice
on how to comply with child
protection reporting;

* developed an understanding of
implementatbomn issues for
different organisations;

* began work on a plain English
version of our brochure Child
profection: Your responsibilitles for
parents of people with a
disalbility; and

® shared sucoessiul strategies with
agencies,

During Child Protection Week we
will be talking with parent groups
and community-hased
arganisations to explain our
appr\-::l.'u;h.

Cormective Serviges, Dept of
Education and Training, Dept of *
Health, Dept of

Houing, Dept of

Local councifs

fuvenile justice, Dept of

MWW Police Service

Roads and Traffc Authosity

State Rail Authosity

State Tranit Autharity

Other depts and authoeities
General inquiries

Outside aur jurisdiction

Total

15
12
3&0
* Jormerky Departmant of foveation an Techrcal asd furhar

Inter-agency investigative forum

We established an inter-agency
Investigative forum, as a way of
working with other agencies to
develop and share models for best
practice in child protection. The
forum includes representatives from
the Police Service, the departments
of Community Services, Education
and Training (Case Management
Unit and Industrial Relations
Services), Health, Sport and
Recreation, Juvenile Justice and the
Cathollc Commission for
Emplovment Belations, In the
future, we will invite agencies to
join forums on policy development
and stafl training to generate and
share best practice advice.

Children with a disability

All children and voung people have
special needs, but we recognise that
some — smech as those with a
disability — are particularly
vulnerable, We are currently
working with staff from the People
with [Msability (NSW) Inc. to raise
awareness of the new child
protection mMeasunes among
advocates, We are also spreading
the word via ACROD NSW and

M
e
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Ageing and Disability Department
netwaorks.

YOUMG PEOPLE

Follvwing our continuing focus an
voung peaple there was an in¢reass
of about 45 per cent in the number
of complaints and inquiries from o
on behalf of young people in 1998-
99,

We have refined Its complaint-
handling systems to make it easier
fior woung people to make a
complaint. We now have a profocol
1o ensure that voung people are
kept informed and involved in all
aspects of the complaint-handling
process. We have also maintained
cuir commitment to providing
dedicated officers for handling
complaints from young people.

For the past vear the focus of the
}'n:ml;h FC0ess and awareness
program has been on helping voung
people and youth workers develop
akills 1o effectively resolve
complaints themselves. Staff
attended several peak youth
arganisation forems during the past
vear in an effort to improve the
support youth workers provide to
voung people when making
1,'|_|-1:||p|.,|inl:':.

Wi Fave also attempted 10 change
young people’s perception of
complaints as negative and fraitless,
Omne of our central mcssages has
been that complaining can be
positive and may improve services.
It asks young people to trust
themselves and their feelings about
what has happened, and to el
someone whio can help them take
action to fix the problem, A
summary of number of complaints
and inquiries statistics is in table 1.

Highlights

Ilighlij;_hn foor §9erE=S1 o luede:

= pwenty five visits and
presentations with young people
and vouth services;

ENSURING WE ARE ACCESSIBLE

= presentations to about 25 vouth
forums, comferences, el

reglomal visits to Lismore, Wagsa
Wagga, the Clarence Valley and
Wollengong;

distributing more than 5,000
information packages which
incleded our youth brechure,
comtact card, youth complaints
form and youth poster;

= providing youth-specific
information on our web site;

= visitimg every juvenile justice
centre acroas MW and

= presemtations at universities and
TAFE colleges,

Chver the next 12 months we ane
committed 100

& wiorking with studemnt
rl;'[_'l-:r!.':'»ﬁ'l'l'l.ili\--ﬂ' councils across
MW,

= liaising with police youth lHaison
oificers about working with
young people;

Andrew 0'Brien, Youth Liaison
Officer, is one of several staff who
make regional outreach visits (o
promote the Ombudsman’s role,
This year Andrew visited Lismore,
Wagga Wagga, the Clarence Valley
and Wallongong,
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= making presentations at local
council vouth Inter-agency
meetings:

l:n::l[l.l:l:l.l.l'-lliH ML ﬂ-;ql.l.l..lr viskls Lo
ey juvenile justice centog;

continuing to monitor pattems of
vouth complaints; and

redesigning the vouth brochure to
inclede a comiplaints form which
CoOnvieys a positive mesiage about
mitking complaints,

ETHMIC COMMUMITIES

During the review o thie affice's
access and awareness plan we
acknowledged that each year we
needed to focus on a specific ethnkc
communities, rather than stretching
onar reSoannCes OVer many
communities. We have given
pricrity to those which fell into
three broad categories: those who
arrividd recently; those whio are
among the 30 largest communities
in M5W: and those whose members
have a relatively high level of
contact with etther pollce or other
public authorities.

As g result of the review, we focuised
1l ."I.[..ul:,ril.:'-':lmi'lk.l|'|;.: Ccommunities
this vear, Although we have
margeted certain sectors of Arabic
cammunity before, we though
there was scope for mong wiork In
this area, given the high levels ol
contact between members of that
commiunity and the police and a
perception that they werne under
represented in our complaint
statistics, During the yvear, we
comsulted several Arabic community
groups, made presentations to
Arabic community workers and
translated our new general
information brochuee into Arabic,
Later this Woar we will teial, in
consultation with community
workers, o progrun of complaint-
taking sessions al cormmunmity
centres which have large
cormmunitics of Arabkic '|-1'!H.'.1L{':|“L [
successiul, these will be used as a
maodel for ot her commurnities.
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Tatdle 2= Future _:'|| s Tor '.-'.--:lrl-.||||_|' with ethinie communities

KEY RESLLT AREA

Social justice

Community
harmoay

[r 2000, wie willl work with Pacific
slander, Filipino and Korean
communities, and in 2001, with
Indian, 5 Lankan and Indonesian
communities. Other communliies
which meet the criteria, but which
have been targeted in previous
vears, will receive follow-up
contact,

Wihike we focus resources an
identified communities. we
continee to attend other
community festivals and
information days and provide
imformation, and speakers to other
COMMUNItY groups as reguested.

Highlights
Highlights for 19%98-99 included:

# attending the 5t George migrant
information day, the Auburm
commiunity forsm and the
Parramatta inter-agency form;

¢ lizising with the Ethnic
Communities Council, Muslim
Women's Association, Lebanese
Community Council, Australian
Arabic Communities Coungil,

Vietnamese Community in
Australia, African Communities
Council, lmmigrant Women's
Speakout, and Spanish and Latin
American Associatbon for
Assistance (SLASSA)

commibssioning the translation of
our Getenal feiformattion brochune
Ity ten COMmmunity languages,
which the Ethnic Affairs
Commission (EAC)H will review for
cultural appropriateness;

agreeing on a joint launch of our
new community linguage
brochures with the Ethnic
Communities Council; and

regularly liaising with the Police
service as part of our monltoring
of the implementation of the
services Ethinic Affairs Pollcy
Statement.

Chur future plans for the coming
vear are listed in tabie 2, in the
format required by the EAC and our
Ethnic Affairs Policy Statement.

WORKING WITH ABORIGINAL
PEOPLE

We employ four officers swith a
special responsibility for handling
complaints from Aboriginal people,
and for raising awareness of the role
and functions the Ombudsman
among Aboriginal communities,
Thie Aboriginal Complaints Lini
{ACL} has three officers and is part
of the police team. The unit was
cstablishied im 1996 with funding
from the state Governmert
following a recommendatbon of the
Roval Commission Inte the MNSW
Police Service. The ACU handles
complaints about police from
Aboriginal people and has helped
improved communbcation between
Aboriginal communities, legal
services, pollce and our office, Ye
also have an Aboriginal complaints
afficer who is part of cur general
team. The officer receives
carmplaints from Aboriginal people
about non-police matters and visits
Aboriginal organisations and
communitics to ralse awarencss,
They also visits correctional centres
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and juvenile justice centres to take
complaints from Aborlgimal
Inrmates,

The work of the Aboriginal
Complaints Unit

The sweeess of an innovative
program to improwve relations
between Aboriginal communities
and IJ-I1|.i1.'I."_, III."'.'E'III'.IEH"d b}' the ACL
in 1997-94, was expanded last year
o conmenunities in the State’s far
Wikl

The Aboriginal Community
Consultative Committes (ACCC)
mindel, which was piloted in
Batemans Bay and Mowra in 1997-
G8 proved o be very successful inm
the south east region. Following
this the Aborginal communtties,
police and legal services requested it
to b introduced in Moree, Bourke
and Broken Hill,

Im pesponse to ACCC meetings,
patrol commanclers at Nowra and
Batemans Bay have taken timely
and appropriate action, resulting in
a drop in written minor complaints
from thie south coast. They have
also resulted in greater complainant
satisfaction by providing regular
feedback to complainants.

The model trialed om the souwth
coast imvolves our officers meeting
first with members of local
Abariginal communities o reécond
their concems, then taking those
concerns to a meeting with local
police and representatives of local
Alboriginal legal services for
discussion, resolution and wpdates,
The ACCCS ghve Aborigimal people
the chamce ta deal with minos
complaints in a forum where they
feel comifortable volcng their
concerns. The committees have also
enabled on-going contact betwisen
Aboriginal people, Aboriginal legal
wervices, the Police Service and us,
and helped Improve Aboriginalf
palice relathons,

The madel developed an the south
coast has been modified for the far
west, Ouir staff met with Aboriginal

ENSURING WE ARE ACCESSIBLE

community members, Western
Aboriginal Legal Service
representatives and the local area
commander at the same timee, rather
than separately which is impractical
biecause the emoteness of some of
the communities invalved

It is hoped that the seccess of this
model will encourage its adoption
in other parts of MSW. We will
continue o manitor and CTICCRET
police to implement practical
measures b contlnue to improve
these relationships.

Highlights
Highlights for 19969 include;

s copducting field trips o and
warkshaops and/or meetings at
Port Macquarie, Kempsey,
Lisemare, Caolfs Harbour, Grafton,
Yamba/Maclean, Ballina,
Tamwaorth, Armidale, Moree,
Bowurke, Broken Hill, Walgett,
Brewarrina, Dubbo, Batermans Bay,
Mowra, Warilla, Wollongong.
Geleb, City Fast;

establishing ACCCs at Morsee,
Broken Hill and Bowrke;

¢ developing effichent and effective
process for dealing with minor
complaints, and providing
prompt responses from the Police
service while In the field;
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= developing guidelines for writlen
complaints (e, what shoubd and
should not be included in the
Lettes, electlon of “responsible
person’ bo assist with written
complaints in communities);

on=going provision of advice to
communities absoul the powers of
podice and the rights of voung
persons when arrested;

* advising people on referring
matters outside our jurisdiction to
other government agencles,
inchading advice on criminal
justice agencies In N3W;

discussing/advising (and
providing speakers at meetings)
on police powers under Crimes
Legishation Annertivieri {(Podice ard
Farblic Safely) Act, Crimes Acl,
Sirenniery Offertces Act, Young
Offenders Act, Defoxicated Persovs
Act, The Children (Pratection and
Pivrental Responsibility) Ack;

= providing an appropriate person
o support young people in
custody (ke at Bourke, Broken
Hill, Moree, Mungindi,
Bogeabilla, Surmey Hills,
Camphelltown, YWallongong,
Batemans Bay and Mowra); and

= producing a plain English
brochure for Aboriginal people
tithed That's Not Fair! which was
printed in July 1999,

Dur “shopfront’
program involved
infermation and
complaini=taking
sessions al a local
metrapaolitan
Aboriginal land
council.

This has improved
our accessibility to
Aboriginal people
and communities.
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Crepr the next 1.2 months we will:

= promate and distrilote contact
cards and the new .-'I.I::-q,'urlginul
brochures;

= maintain existing ACCC mectings

ared extend to smaller remote
CoOMmmdrities:

Improve socess and awareness
activities to arcas which are
curfenitly wnder-represented in
complaint statistics;

L J

continuee to promote cultural
awareness by participating im staff
training days;

contimue o monitor police
strateghes fiour targeting it
offenders:

develop fact sheets about the
rights of people when detained by
police, arrested or held in
cusndy: and

* implement “responsible person’
strategics for Aboriginal people in
custoddy,

The work of the Aboriginal
Complaints Officer

The number of complaints from
Aboriginal people about non-police
matiers during 1998-9% was about
the same as in the previous year.,
However, the “quality” of
E."l.'lﬂ|.|:|1.|||'l'|'|- WKL l|r||1r\-:1'.'|.~|;l. Whilke we
continue b0 receive complaints of a
general matwre, many complainants
have exhaustively sought to solve
thetr problem before they contact
us. This indicates an i|11'n:_'i|-.1ng
willingness o complain directly to
thi agency comcerned before
Coaming us, mEaning that we can
then process the complaint guickly,
From this poing i is often a
relatively easy process of collating
documents and correspondence
from the suthority concerned to
assess whether preliminary inguiries
of more formisl investigations ane
warranied,

Earlier this year, the ACO began
piloting & program of “shoplront”
information and complaini-faking
sesaions at a metropolitan local
Aboriginal land council. This has

improved our accessibility to
Aboriginal people and cormmunities
ard, Hf the pifod s successful, it
might be extended to ather land
councils across MNSW.

We have Begun to increase our
profile in the indigenous media. We
plan to advertise at least four times
a yvear in the Koord Mail, a natlonal
newspapeer with an indigenous
focws, We are currently scripting a
series ol 1.'|.r|:|i|:r|u||i.|:_'!.' SErViCE
announcements, which will bhe
distributed 1o imcligenows radio
statroms and programs in W5W, and
W ane hoi::'lu e active in
promoting in regional media visits
to regional communities by the
ACD and the AL

In August 1998, we made a
submission to the Department of
Aboriginal Affalrs review of the
Aboriginal Lawad Rights Ach. We
Beligve our proposed amendments
would improve the administration
and accountabllity of the land
council system.

Table 3: Actlon plan for women — our implementation

OBECTIVE

Reduce violence agalnst
W

workpiace which are
respondle to all aspects of
women's wes

Maximize the interests af
WO IMEN

Improve the acoess to
edudational and trainindg
opportunities for women

Promote the position of

RESULTS (WHAT WE HAVE DONE/ARE DOING)

A final report based on responses 1o our decussion paper, Politing Domestic Violence has been
finalived and will 3000 be in Parliament,

Promote safe and equitable  Ouwr work conditions nclisde
~ pari-time employment and leave for family responsbilities;
~ harassment prevention poliches; and
= merit-based appointment.

MNa specific strategies were developed by this office to promote the position of women in mioro-
economic nefoam.

— 61% of eur sLalf are women;

-lﬂﬁﬂmmﬂm;rmﬂmmmuﬁupmmm“m
Ombudsman; '

= P55 of cur managen & women; and

WOmen - wt b flexible work practices inchuding leave for Eamily responsibilites,
Mo specific sirategies were developed by this office 1o promote the health and quality af life
for waomen in society, hawever, we work with several agencies te smprove bealth and other s
EMVICE 10 WTATIeN B prisea.
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Owver the next 12 months we will:

* continue trialing “shopfront’
information and complaint-
taking sesslons at a local
Abortginal land councils;

# increase awarencss of the role of
o wiark and encourage wse of
oaer services by lialsing with
Aboriginal communities and
organisations;

= monitor complaints by Aboriginal
people to identify systemic
administration issues In MNSW
public authorithes; and

= posure our stafl have completed
Aboriginal cultural awareness
training,

WORKING WITH WOMEN

In Movember 1996, the
Government released its Action
Plan for Women which
complemented its Social Justice
Direction Statement. The objectives
of the action plan are to;

« reduce violence against women;

« promote safe and equitable
workplaces which are responsive
to all aspects of women’s lives;

= maximise the interests of women
in micro-sconomic reform;

# promote the position of women
in society;

= pmprove the acoess 1o
cducitional/training
opportunities for women; and

= improve health and quality of life
for women.

All areas of MSW Government must
work to bring the nesds of women
into thelr policies and programs if
wormen are o achleve the level af
participation they deserve,

Table 3 peports on our
implementation of the plan. As can
b seen, we did not take action on a
number of strategies as these wene
ot areas kn which the office
operates,

EMSURING WE ARE ACCESSIBLE

Highlights
Highlights for 1998-89 include:

* publishing a fact sheet for
WOmEn;

+ making presentations about
women and policing at a N5W
Legal Aid conference, a Ethnic
Communities Council forum, and
a regional viclence prevention
forum;

= attending the International
Wionmens Day march: and

= holding a stall a1 the Go Girl
Festival where wi distributed
almaost 1,000 fact sheets.

WORKING WITH PEOPLE
WITH DISABILITIES

In December 1998, the Government
released s Disability Framaework
which outlines its commitment to
improving opportunities for people
with a disabllity to share fully in
community life. Under the
framework, each agency is regquired
ter develop a disability action plan
and sulbmit that plan to the Ageing
and Msability Department (ADTH
by December. We have begun the
process of consultation with
disability groups to assist in the
preparation of our Disability Action
Plam and will seport fully on the
plan and its implementation in our
next annual report.

Highlights
Highlights for 1995-99 include:

» presenting to and consulting with
People with Disabilities (K5W)
Ltd. Arrangements have been
miade for a joint child protection
forum and further consultation
during 1999200,

* presenting to the Post Polio
Association;

= wintking on our Disability Action
Mam:

= commissioning the Royal Blind
Society to reproduce all our
information brochures in formats
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used by people with a print
disability such as: audio tape,
braille, large print, disc.

» providing copies of our pamphiets
on computer dise for people who
use screen reader software and
speech reader hardware (the
avallability of information in this
format is promoted in all new
pamphlets);

= working on a plain English
version of our brochure Child
Protection: Your Responsibilities for
parents of people with a
disability;

& working on a pleture language
version af our General nformration
brochure for adulis with an
intellectual disability; and

= bauilding management agreed to
build toilets for people with a
disability on our new tenancy on
level 24,

Orver the next 12 months we will:

¢ complete our Disability Action
Plam and submmit it to ALY

« continue consultation with
disability organisations;

* distribute copies of the audio
tapes to more than 130 disability
organisations, legal centres and
detention centres across the State
during the coming year;

o produce and distribute a plain
English version of our brochure
Child Protection: Your
Responsibifities for parents of
peaple with a disability;

# produce and distribute a picture
language version of our Geeral
Tforntation brochure for adults
with am Intellectual disability;

# have the Roval Blind Soclety
assess our web site’ accessibility
for pecple with a print disabllity.

Appendix 6 contains the annual
report on implementation of our
disability strategic plan.
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PEOPLE IM DETENTION

Visits 1o juvenile detention centres
and correctionmal centres remaln an
important access and awarcness
issue for us. We made 40 visits to
correctional cenmires, Bwo to periodic
detentlon centres, one B9 a courn
cell complex, and 17 to juvenile
dctemtion centees, We met with
centre staff, conducted inspections
of facilities and discussed
mmplmn::{ with Inmates,

REGIONAL OUTREACH

W visited more than 40 LowWrLs,
regicnal centres and mietropolitan
communities during 1998-99, and
made presentations (o a variety of
groups including Aborlginal, youth
and welfare workers, govermment
emplovess and the gemeral public

INFORMATION AND
FUBLICATIOMS

Internet

Information about us can now be
ebtained online following the
faunch of our web site during 1998
29 The site has information about
ourr robe and functions, how to
make a complaint, special types of
complaints, job vacancies and
publications. It also has links to
relevant legislation and other
complaint-handling organisatons.

We will continue to develop the site
ter Include a complaint form and a
publications order form that can be
cmalled tous, We also plan to
include our annual reports and
guldelines in portable document
format (FIYF) for easy downloading
froam the site. The web site address
Is www v DU sma o nsw.gov.au
Last wear, we distributed over
70,000 publications to a range of
individwals and government and
non=government agencles across
MSW,
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Lisa Dui, Public
Relations Officer,
manktars the
media and is the
press contacl far
our Office. She is
also responsible lor
co-ordinating
public relations
between ourielves
and the
commanity.

Highlights
Highlights for 19989 include:

® producing information brochiires
and guidelines for notification of
child abuse allegations and
natification forms relating (o o
new child protection role;

pubdlishing the second edition of
the our Prblic Eye newsletber;

* producing a plain English
brochure, Thats Nor Fair!, for
Aboriginal communities;

» updating the very popular
brochure, Tips for muking a
conyHaing;

-

upiating the Gevneral duformetion
ard Profleens with a police officer?
b hianes;

* commissloning transtation of the
Crevrevan! information brochure into
ten community languages;

* producing two new fact sheets:
Mawnen's dapes and Police
|.'1?|'F.I_|'!'I'|:JJFI£‘$.' Tl riglers arnd duties r_|l|"
police offteers;

= updating and reprinting the
Chnbradsenan s Protected Disclosuve
Girldefines o include changes to
the Proterted Disclosures Act:

reprinting the Dealing Wit
Dfftcadt Conplaivants guidelines
o meet overwhelming demand;
and

tabling three special reports in
Farliament,

I 19900 woe are commuiited o

# expanding our web site fo include
training information, mews,
media releases, and onling forms
for ordering publications and
lodgling complaints;

» auditing our web site to meet
disability access benchmarks;

expanding our guideline series o

irciude Cyptioers for Redeess and

fvestigation of Complainis;

* presenting more reposts (o
Farliament;

= publishing a thied edition of the

Public Eye:

* continuing to update and
distribute our seres of pamphlcts;

producing four new fact sheets on
local govermment issues;

* producing a plain English version

ab oarr brochure Chifd Protection:
Youer Resporrsibilities for parents of
people with a disabiliny;

] pr(hﬂlll’ll‘lg a piclure I:'||13||.a131'
version of our Cenenal derfexreriitar
brochure for adults with a
intellectual disability; and

= produce and distribute audio

tapes of all our information
brochures for wse by people with
a reading disabiliny,
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a co-operative
and productive
workplace

This section Incorporates owr work
wnder

Goal Two: Te monibor our
performance fn order fo continsally
improve the guallly of our work, aod

Coal Four: To implement best proctice
mcrpeTent systems o fosfer o
cooperative ond praductive workploce
and ensure the effective use of
avallable resources,

of ourr Corporate Plan,

Continuous improvement: We are commitied to the continuous improvernent of
our services. We will do this by: using technology better; Nitening fo feedback
from complainants and publc authorities; monitorfng owr performance to
develop benchmarks both intermally amd with other agencles (these benchmarks
enable us to focus on mproving our work procestes as well as belng an
aceourntability toal); and reviewing and refinlng ouwr policles ond processes.

Co-operative workploce: We arne developing or enhancing o ronge of programs
to improve our Rexibility and productivity including ouwr EEQ program, the
awallabitity of fexible work options and strengthening stofl monagement
conptative arrangements. We continwally upgrade the skitls and experience of
staff members [n order to realise our aim of providing better information and
services bo members of the public, departments ond outhorities,

KEY STRATEGIES (GOAL 2) KEY STRATEGIES (GOAL 4)

> develop an integrated approach
to management and employes
relations

= pvaluate the effectiveness of our
service (a5 respurces penmit)

= review Intermal complaint

handling procedures = develop ouwr information

management and technology
systems to meet core business
requirements in the context of
the framework established by
the Infermation Management
and Technology Blueprint and
other government palicy
documents

> identify approgriate measunes (o
monitor and improve our
performance

= demonstraled ace nunul'.lq'li!:lf
l.hn:_:-ugh elfecinve reparting

= review the intermal allocations of
funds and resounces
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1998/99

COMTENTS

With increasing demands on owr
resources, it is important that our
working environment is
supportive and flexible and
promotes @ continuous
improvement of our processes,
The importance of this is reflected
in our corporate plan, which
focuses attentlon on these areas,
as wiell as complaint handling and
access and awareness, as a means
to best achieve our mission. We
acknowledge that the key to our
success i5 owr staff, commitment
to improving how we work,

To achieve thew goals, we are
always looking to develop, or
enhance, policles or processes that
will improve flexibility and
productivity. This can include
revising our complaing handling
process ar cur EEC program,
making available flexible work
options, stremgthening the existing
consultative arrangements between
staff and management or trining
other public sector agencies in the
management of complaints,

In particular, we pursoe strategies
that will result in:

= a co—operative and productive
waork environment;

= information management and
technalogy systems that support
core business needs;

& Better allocation of fesources;

= demonstrated internal and
external sccountability in the use
af resocurces (including
benchmarking against other
agencies); and

& improved policies, procedures and
practices.

These issues will be explored In this
chapter. We will also provided
details on the work of the corporate
SUppHarL anea of our arganisation,
which has responsibility for
implementing a numbser of the
strategies for enhancing our

1-'.'|:||:k|1l:|1. i,

MiW OMBUDSMAN 1998,/99 ANNUAL REPORT

The aimms af the Corprotte suppEor
area, which comprise personne
sorvices, fimancial services, ||:|.I:|II-:'
relations, redords, Information
'|'1,'|;'|||1-::|I11g:.' (1T anadd library services
e
= to provide efficient and effective
support toe our core ackivities;

=t make the most effective use of
rescurces available 1o us;

= Lo maximise productivity and
stafl development and ensure a
healthy, safe, creative and
satisiying work environment;

= to increase parlimentary and
1,'|r|:|||:n1,mi.l;}' awareness al the role,
funetion and services offersd I!:ﬂl.'

ws: and

= bor maximise the use of
information technology to
enhance productivity and the
achlevement of our intermal
management and accessibility
goals.

Anne Barwick,
Assistant Ombudsman,
Children and Young
People, facilitates a
planning day for stafi.
These dayi are wied o
identify key isswes for
the coming year, sei
prigrities and allow a
Irank discuision on

our work.
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PERSOMMEL

Personnel services include
reciuitrment, leave administration,
payroll and occupational health
and safety ((OH&ES). The key
oubcomes for | =09 wirs;

* the establishment of the child
protection function including the
cevelopment of position
descriptions, the recruitment of
staff and the development of
security vetting prooedures and
psvchological testing;

* reviewing & number of palicles,
inchading working from home
and performance management.

These policies will be finalised in
199502000 after consultation with
staff.

In 1999-2(KK) we will:

= review our occupational health
and safety program particularly n
light of the relocation of the
alfice in Movember;

= finalise the induction manual:
and

* develop a training program in
response to the new computer
systems to be implemented in
late 1949,

Staff

As at 30 lunc, we had a full time
equivalent stafl number of 91,49 a3
shown im table 1. These figures do
not include staff on leave withoul
pay. The full-time equivalent of
part-time staff 5 counted, not the
actual number of part-time staff,

Wage movements

During the reporting vear public
servanis were awarded the
following pay increases;

* three per cent then two per cent
fa cumulative total of 5.2 per
cent} effective 10 July 1998; and

* three per cent then two per cent
(a cumulative total of 5.2 per
cent) effective B January .

In its annual determination, the
statutory and Other Offlcers
Kemuneration Tribunal awarded
irbcreases o our statutory officers as
fial Liawes:;

= Ombudsman: 5.5 per cent
Increase

= Deputy Ombudsman anc
Assistant Ombudsmen: four per
cent increass,

Personnel policies

Working from home

As more stafl seek 1o work from
home, elther on an ad hoc or semi-
regular basis, the foint Consultative
Committee (JCCh decided that a
policy about this was required. Dug
to potential occupational health
and safety Issues, as well as the
meed o provide equipment,
extensive research on this matter
wits regquired. Information was
simaghit from the WorkCover
Authority about cur OHE&S
responsibllitles and from other
public sector agencies on how they
implemented such a policy. At the
timee of writing consultation
between management and staff was
still ocourring.

Stall bevels (a Four YyCar comparison

Statulory appoiniments
Investigative staff
Adfrministrative stall
Total

Trainees
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Performande manegement

Earlier this year the Mublic Sector
Management Offlce (IPSMO) fasued
revised performance managemeni
guldelines. Prior to the adoption of
these new guldelines, we decided 10
review how we manage performance
and whether the existing system has
been modified In its application.
This project Is still ongoing, with an
expected completion date of
December this vear

Training and dewvelopment

Continual tralnimg and/or
professional development of stalf s
seen a5 critical o our ability to meet
our goals and objectives. Usually the
training needs of individual
employees are developed during the
negetiation of pecformance
agreements. However, other training
opporiunities may arise during the
Yean

This reporting year, our staff
artencted a variety of training
programs including developing
decision making and management
skills, information technology
courses and training relating to tax
reform and the introduction of the
GET. AN of these courses wene
prl:l'l.*Jlj-ErJ h].- external ‘rr.lin.ing
providers. Stalf also attended
conferences on policing and crime
control, and ethics in policing.

Specific job or skills related training
is developed and conducted in
house with presenters/relevant staff
from other agencies being invited o
address our staff, For instance, a
workskop on critical thinking skilis
was organised internally with Dr
Francis Sabo of the Univerity of
Canbserra as presenter,

An important aspect of staff trainkng
and devilopment is the provision of
sudy assistance for emplovees.
During this reporting vear, seven
statt vused study leave provislons to
undertake tertiary sducation
courses. During the reparting vear,
wi spent 532,088 on training,
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which represents (05 per cent of
tofal expamnses,

Occupational health and safety

Hepatitls woccfmations

Wi comtinued Our progiam of
l.-'amlnalil!lg sEREf who visit
correctional centres against
Hepatitis A and B.

Eye examimetions

As we are a compuier-based office,
eye stralm bs a common complaint
for stafl who wse computers. To
address this we have a policy
requibrimg all new emplovees b
undergo an eve examination and
ather staff also have an eye
examination every two years.

Employes asilitance program

We continued to provide staff with
a confidential free counselling
service through Industrial Mrogram
Services. This program Is avallable
ti staff, thelr partmers and family
and helps to solve personal
problems that, if not dealt with,
miay impact on job performance.

Workplace ingpection

While no general workplace
inspection was conducted during
the year, we did arrange, in
response toa staff member's

LEVEL

<$25,761
325,761 - 337,825
$37,826 - 347,866
147 HEE - 161,899
> $61,899 (nan SES)
SES

Total

* RESP = reupondenty
* ETHMIC = Poophe trom racial, of
" Di§ = People with & disabiny

reguest, for an independent
workstation review.

Waorkers compensaltion

Twao claims for workers
compensation were recelved, one
relating o Injurles sustained on
traved] home from work. Two
working davs were last due to the
injury. There was no time lost with
the other claim.

Equal employment opportumity

Char major EEC achievements for

the vear wire:

* reviewing our higher duties and
short term relief policy; and

* reviewing our perfodmance
management system {refer to
above).

EEC imitiatives for 1999<20060
inchude reviewing our EEOQ
program, This was to be undertaken
in the current vear, but due 1o a
range of circumstances was nod,

I the reporting year, the Office of
the Director of Equal Opportunity
in Public Employment circulated
information about the
representation of target groups in
individual public sector agencies,
This information was based on the

1997 EED information collected
fromm 71 agencies and ranks those

Table 2: Percentage of tokal staff by level
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agencles on the representation af
each of the target groups. We were
ranked;

+ Seventh for the percentage of staff
who are Aboriginal or Torres Strait
Islancher:

= fourteenth for the percentage of
women emploved;

= pwenty first for the percentage of
staff fromea racial, ethnic amd
ethno-religious minority group;
and

= fifty second for the percentage ol
staff who have a disability that
required some adjustment.

Although we were ranked very low
for the employiment of staff with a
disability which required
adjustment, the representation of
this group in the majority of public
sector agencies is low, This issue
will be examined when we prepare
a disability strategic plan which is
to be submitted to the Department
of Ageing and Disability by
Diecembeer,

Tabdes 2 and 3 show a breakdown of
staff:

= by salary level, gender and EEO
target group; and

= by employment basis (e
permanent, temporary, full-time
or part-time), gender and EEO
target group.
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labde 3: Percentage of total staff by employment basis

EMPLOYMEMNT BASIS

Permanent full-tirme
Fermanent part-iene
Terngporary full-time
Temparary pari-time
Contrsct SES
Cantract non SES
Casuad

Total
Estirmated subgroup fotal

* BESP m iripndents

* ETHREC = Pecple from racial, i)
* 05 = People with 4 dsabiity

Chiel and Senior Executive
Service [SES)

The mumber of SES officers
increased by one during the
reparting vear due to the creation of
an additional Assistant
Ombudsman position to head the
child protection team. This position
was created as an 5ES level 2,

simifar to the aother Assistant
Crmbudsman positions. See table 4.

I'wo CEOSSES positions are held by
womedt. [n the last reporting pertod
only one woman occupied a CEO/
SES position,

1: Chief and Senior

Execulive Service

CED
Total 4

*CHO positin intedt srcher 1114 o
Sl 8 the bk U
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of total
RESP*

1605
100%

100%

100%
100%
100%

o

Ombudsman's performance
statement

e the foreword of this report for
the Ombudsman's performance
statement.

Industrial relations

Jaint Consultotive Commities

The JCC which comprises
representatives of staff, the Public
Service Association (PSA) and
management, meets regularly to
diiscwss issues of mutwal concern
including policy development.

During the vear, the JCC reviewed
or developed a number of policies,
inclsding the higher duties policy,
and was near to finalising other
policies including a working from
home policy.

Mew awards

As we are a public sector agency
staff salaries and conditions of
employment are negotiated by the
PEMO and the eelevant enions.
Druring the reporting period, the
J1CC megotkated and the PSMO and
FEA endorsed a flexible working
hours agreement, This agreement
enables staff to take two flexidays
each four weeks and/or accumulate
flexitime. The implementation of

this agreement is 1o be reviewed by
the 1CC,

Part=Lime work

Wy promote part-time work and at
thie 20 Jume, twelve staff were
employved on a part-time basis,

Griewvonce procedure

Chir a grievance procedure i
designied in accordance with the
provisions of the frdustriel Redations
AL Although no staff lodged a
formal gricvance during the
reporting vear, a number of ssues
were raided at the joint consuliative
Cormmitice,

Trainee/apprentices

We currently emplov one trainee
under the Government’s 2000 by
200M) traineeship program. Our
trainee atiends TAFE one day each
week as part of this program. We do
not employ apprentices.

GENERAL MANAGEMENT

Benchmarking

It is not casy to make comparisons
with ather complaint handling or
oversight agencles as there are
significant differences between
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jurfudictions. For u:-;umpll.ﬂ. Lhie
nature af |:_'v||||:||'|I:|i|'|'I'i vary helywern
agencici. We are a general
jurisdiction warchdog body,
whereas other watchdog agencies,
such as the Legal Services
Commission, Community services
Commession, Privacy LCommitiee or
the Health Care Complaints
Lommission, have a mone H.]-rﬂ'l'ﬁ'lfl-'
focused jurisdiction. We use the
numbser of complainis recelved, or
finalised, as the basis of our
|l|.'rI||||'|'|..1r'||.'u statastics, whereas
ather agencies may use the number
of allegations contained in
-:'|||r||1l:|i|11'.-, o Bl rouarelver ol
matters looked af during the year.

H-.-l:pinp, thiese chiffereaces in mind,
w¢ have been involvied in formal
benchmarking cxercises with a
number of complaint handling
arganisations such as the Human
Rights and Equal Opportanity
Commission, as well as other
ombudsman across Australia, The
resulis of these benchmarking
activities have been poditive,
indicating that we are able to
finalise complaints in most cases

guicker than similar agencies,

We are currently invoelved in a
major benchmarking exercise with
the other Australian parliamentary
ombudsman,

Wi also monitor how we compare
with the watchdog agencies In NSW
by analysing their perfformance
statistics im thelr annual reports. We
need o formalise Benchmarking
activitles with relevant agencles, In
line with the NSW Government's
service competition policy

Review of policies, procedures
and practices

Planning days

14 part af our annual F:-I.srlrlirl.q_
cycle staff in each investigative
teamm, as well as COrPOrate Suppart,
have separate planning davs. These
planning days identify key idsoes
for the coming year, priocities and
cxpected outcomes, Thi results of
these-planning days form the
business plans for cach beam,

This planning process enoourages
full and frank discussion on our
wiork processes and how we can
improve, This has cnabled us to
deal with increasing complaint
numbers, while reducing the time
taken to finalise matters,

Complaint handiing in the public
£O¢ fivr

For the st Five years, wi (FEEE]
|_|r||-1.'1r|¢_'|,l traiming for pukalic
wepvanis in how to achieve Desg
practice in the area of customes
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The Ombudsman’s
office guaraniees
friendly and
courteous attention
for complainants
visiting our alfice.

service and complaint handling
svslems,

Last year a riukrribser ol |||.|.I|li-'.
suthoritio saught assistance in
dealing with castomers and
|.1||:|1|1I.|:iu:|||l'|. who Behaved inoa
vicdeEnt manrser, o wWho made
unreasonable demands upon the
erganisation. We also experienced
an upsurge im challenging
|:_'-|,|:|1|1I:|:i|:|:|.||l'|.'. and in seprember,
1905 we published soaee guidelines
@l o o Dhaidle these situatbons,

Our guidelines for Dealing with
[Rifficieli l,lwrllr:ll'.r.irlurlh. Hiave Beeen
very popularn, and we receivid many
regquests for some training o
AcCOmpny them. Alter a successiul
|1i|1_1|! al the coarse for I}-e'|hl|:I|'|'u-'|'||
af Community hervices, we
|||'-|1'|.'i.|,ll:-|1 five more '||]:-|':|1' COLTes,
thres= in :-i:.-'llnl._".' and fwio in regional
MSW, training 10H i:l:lrl::u.i|!l.ﬂ:|1l'..
During the vear we continued to
|'m1'.':,|_|u theEse Courses, and we ane
taking bookings now for the yEar
AL

Wie continue to provide the popular
complaint handling for frentline
staff courses, which we presented
seven times, training 124 people,
Mwo regional areas Invited us to
present courses, which wene
delivered in Byron Bay in March
and in Albury in May, Mans ane
under way for two Newcastle
CORITSS,

Most public service departments
oy have an accessible, falr, and
relatively speedy process for
handling customer complaints,
There is still opportunity for
improvement in the areas of
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effective, comprehensive redress,
and in the analyvsis of complaint
information in order to Ermprove
service, As in other areas of the
public sector resources are an kssue,
but an increasing body of senbos
managers in the government sector
are driving change and
Improvement.

I addition te the two frontline
courses, demand for our manager's
course an the necessary systems for
a comprehensive approach o
customer feedback continues, A
course In understanding complaint
management was delivered three
times to a total of 53 participants in
Sydney.

Over the vears, the courses have all
changed to keep up with current
trends and our own customer
feedback, and we often see
participants returm for different
coarses, While demand exists, we
will continue to offer the thnee
courses to all government staff and
AT,

The income generated by these
courses contributes to the oost of
carrying out investigation waork.

Our guidelines

O way of reducing our work is 1o
prrowide guidance o pubdic officisls
on acoeptable conduct and 1o
improve the way public authorities
deal with complaints, This will
haopefully reduce the complaints
coming to us, To this end we have
produced & series of guidelines,
which have Been well received (see
Appendix 1),

Complaints about us

This year we revidsed our complaints
and compliments policy. We believe
this will enable us to deal more
effectively with complaints and
coneerns about our performance
and analyse trends in this
pmportant area.

L2

We encourage staff 1o be open and
responsive o complainis,
compliments and suggestions about
our service. We view complaints as
a second chance vo provide service
and satisfaction where, for whatever
reason, our imktial attempts falled. It
is also a valuable ool to assist ws o
monitor our perfformance and fine
tune our procedures.

The majority of complaints we
receive are about simple customer
service pswes, All our stafl have a
responsibility to deal with
complaints made or referred o
them and are empowered 10 resolve
complainis wherever appropriate at
first contact. Senior staff deal with
unresolved complaint and
imvestigation of serious allegations.

We received complaints about a
range of issues including delay,
allegations of hias, inacturate
information, failure to properly
investigate, inapproprizte referrals
and poor oustomer servioe,

In most cases we have used
complaint fredback as an
opportunity to provide the
compliainant with explanations and
further information about our
policies and procedures. Wherne
appropriate we have offered
apologies and undertaken soms
form of remedial action. For
example, in relation to complaints
about delay we have reviewesd the
officers workload and either
assigned greater priority to the fle
or réallocated it for promp
attention. Other complaints
outcomes include reprinting a
bBrochure Bo correct inaccurite
information, creating a new
procechore onoowr Comiplaints
Management Svstermn (CMS) to astist
in monitoring second review
requests, updating our databases
and discussing issues arising from
complaings &t our téam meetings.

Research and development

W were invalved in & number of
research projects throughout the
vear, pecific details on these
projects: the police and public
safety project, the Aboriginal
Strategic Man and the Palice
Services Employee Management
Svatem, can be found in the Police
section of this repost.

Owverseas travel

Mr Greg Andrews, the Assistant
Ombudsman (General) travelled to
Papua New Guinea (PNG) during
the vear as part of the technical
monitoring and review group for
the AvsAid PMG Ombudsman
Commission Institutional
strengthening MFroject. This project
provides assistance (o the PNG
Dmbadsman Commission 1o
improve its management and
professional skills and systems,

W are participsting in this review
an 4 fee for servioe basis, AusAid
ety all the travel and costs
associated with owr participation,

Code of conduct

Orur cosde of conduct provides
practical guidarnce to staff in the
]!IE':I'II:'I-:I‘I'I:‘I;III:'I& o theedr duties and in
handling situations which may
::lne'ﬂ'l'll ethical mn!llﬂ.‘.. It Sets out
basic primciples which officers and
staff are expected to uphold and
prescribes specilic conduct in areas
cemtral to the exercise of the
functions and powers. No change
was msde to the Ombudsman code
of conduct during the reporting
VeI

ENVIROMMENTAL 155UES

All arganisations, including us,
have an impact on the
eavironment, This impact ingiudes
the generation of emissions and
waste and the wie of resources such
as water and energy, To monitor
and ultimately reduce our imipact,
we hiave put in place a number of
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environmental programs including
UF ENerEY management program
and cur waste reduction and
purchasing strategic plan. As well,
the owiners of our bullding have
biren FHJ-HII.:H'L'I.-" in improving thee
eowironmental performance of the
building and have achieved
significant resulis in water
conservation, energy savings and
reduction of CO, emissions.

Energy management

Iy Lave 1998 the Premier annownded
the Government Energy
Mamagement Polbcy. This policy
committed each agency to
sustaimable energy use, lower
greenhouse gas emissbons, better
finamclal performance and
improved environmental outconmes.
The policy outlined specific agency
responsibilities which inclheded:

# the establishment of performance
goals and reporting on outcomes
in the anmual report;

* reporting energy consumption o
the Department of Energy at the
comnpletion of each vear; and

¢ adopting best practice in
procurement of mew assets.

We endorse this policy initiative,
The Manager Corporate Support is
our Energy Manager with day-to-
day responskbility for
implementation of this program,

Developing our gools

Our energy use is electricity and
fuel for our cars. Our energy
management strategies ane;

= reductlon of the total energy
comsumption, where cost
effectively feasible, by 15 per cent
ol the 1995 level by 2001 and 25
per cent of the 1995 level by
2005,

# inclusion of & per cent Green
Pawer in electelcity use when
available under contraci;

» purchase of personal computers
which comply with SEDA's
Energy Star requirement;

ACO-OPERATIVE AND PRODUCTIVE WORKPLACE

= include energy effliciency as an
additional selection criteria for
thie |'_||.|:r|:]'|.'|'i.-|3' il any uq_ulFI-Jl‘H‘ml:

& [nclude an appropriate energy
managementfenvironmental
maodule in employes induction;
and

e implement an employees
education program.

Benchmarking

The government’s palicy requires
cach agency to establish
benchmarks. The baseline vear is
1995-96 and future reporting will
be comipared to this Daseline,

Petral consumption

As can be seen, there has Deen an
increase in the litres of petrol used.
This can be explpined by the
increased access and awareness
activities undertaken by us,
particularly by the additional stafl
empliyed for this purpose. For
example, our Aboriginal outreach

Table 5 Petrod consumption
Moo lires used | 9
Coat A2t
Litrey
cormverted
o gigajsules 111.80
Stafl no, at
30 june T
LAres pp. bk
Cost p.p. 61.18
Cagajoules pp. 160
P e e

program has seen staff expensively
travel throughout the State vsing
our motor fleet, Although the litres
used has increased, the codt per
person has decreased while the
litres per person and the gigajoules
per persan has remained consistent.

Eleciricily cansmplion

As can been seen, there has been a
reduction in our electiricity
consumpion and cost. Due o an
increase in stafl number, the
kKilowatts per person, oost per
person and gigajoules per person
have substantially decreased.
should be noted however, that we
are relocating at the end of 1999,
We will have increasid sppace that
may lead to an increase in
electricity costs.

Future direction

As this program is s1ill in s
d:_".'-l:'ln::-pmi,'ll!, there is little further
to peport against the goals outlined
aboae, Dur focws in 19992000 will
iwe om ensucing that our computer
wprgrade program, including the
leasing of personal computers,
complies with SEDA’s Energy Star
requirements. We will also promote
better energy wse by a staff
AWATETHSS EOSFAIM.

Other environmental programs

Waste reduction

As reported last year, we have
developed a waste reduction and
purchasing strategic plan. This plan
was submitted to the
Environmental Protection
Authorlty (EPA) Tor assessment, In
June the EPA advised that the

Table &: Electricity consumption

M. kilewalls used

Cioat

Rilowalts converted 1o gigajoules
52af no. at 30 June

Kilowalls per person

Ciodl per person

Gigajoules pes peraon

19951996

133,630
16,254
AB1.07

697

gnr2a
233.20

650
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actions proposed in our |:-|..'|n WiErE
good and should prove effective in
minimising our waste, Some ferther
steps were recommended o
strengthen our program, including
the establishment of an awditing
program o estimate the ll.'|lr.."u'|1|||1_'h
of scheduled waste and the trialing

of recycled paper.

Recyeling
W participate in the bullding's
recycling program which covers
paper, glass, aluminium and PET.
bottles

Water usage reduction

The building owners have a water
saving strategy throughout the
building.

Technology

Streombiined and improved case
management and reporting

We hiwe been modifying our case
management system bo improve
both complaint management and
intermal and external reporting,

W have used a range of software
prroggrams such as Maplnfo and
Access to assist us in designing a
range of reports that enable us to
better analyse complaint patterns
and trends. Our intranet will allow
staff to jecess these roport at thedr
desk top,

Intranet

Ouar intranet is being developed as
part of a computer network
upgrade, The intranet will provide
access to complaints management
information, precedent cases, Acts,
Hegulations, a range of
management reports and corporate
information. The meEw network will
position us to take advantage of
electronic service delivery
initiatives wherever appropriate,

Internel

Information about Gur organisation
can now be ablained on-line

todbowing the launch of our web site

duwrbrg 1998-99, The site has
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information about our role and
functions, how to make a
complaint, special types of
complaints, job vacancies and
publications, It also has links to
relevant legistation and other
complaint-handling crganisaticns.

We will continue to develop the
site to Include a complaint form
and a publications order form that
can be emalled to us. We also plan
to include our annual reports and
guldelines in portable document
format (PDF) for easy downloading
from the site. The web site address

is www nswombudsman. nsw.gov.au

Police Complaints/Case
Management System

In the Interim report of the Roval
Commisston Into the MSW Police
Service (Royval Commission), Justice
VWood recommended that a new,
cnhanced and Integrated Police
Complaints Case Managemseni
Swstem {POCM) should replace
several systems used within the
Police Service. It should link with
owversight agencles to form a single,
complete record of complaknts
against the police.

Mg Premier’s Department
established o project on behalf of
the Service and the oversight
agencies, . the Cmbedsman and

the Police Integrity Commission
(L) boe review existing systems,
I'he project’s objectives include a
review of systems operating in the
three agencies, determining the
requlrements for new syvstems and
enhanced processes and acquiring
and developing those systems,

Fallowing preliminary funding for
pilat svstems this wisar, further waork
on requirements and specifications
was needed. ]!:.' [ate this VEIr the
rejuirements and technical
specilication will be |.-:1r|||:||4.'11' and
the project advanced to tender
stage.

Year 2000 compliance

Chee Year 206K Progran included
risk @nalysis, remedial action
fincluding testing) and contingency
planning. The program has been
evaluated amd certificd by an
independent, accredited thind party.
There is no indication to suggest

Systems Administrator,
Geall Pearce amnd Elliot
Davis, contractor,
examine plans for the
new network, The new
netwark will improve
our ability 1o analyse

complaint patterns

and rends.
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that the program will not be
achieved.

The testal cost of our pProgram s
estimated to be $2250000 The rsk
factors acknowledge our dependence
an timely Information low from
other organisations, peincipally
somme of the larger government
departments. Fallure of major
systems kn these agencles will

impact on the tmeliness of inguiries
conducted by us, but are not a
serbous risk o business contimulty

FINAMCIAL SERVICES

Financial services including
bullﬂ'ti:m. Ik AgeTnent rl.'i:mrli:rl].".
aceounts I_'I{i:r'il!:lh.' andl [||||:|."I'|..'|5.i||y,;,_

Revenue

Klost of our reveree comes from the
government in the form of a
corealidated fand a-|.|'|;ar|.r|:lr'.|:|||:i|r1'|. 1
sddition, the gl.w'ﬂl'lml:fj'll ks
'|:|r|::-1.'ih':|u'| laar Car .‘.l.||!||.-r:|.|'||'|1.1:'|.li.1'|:!|
and long service leave Habilities. We
also penerate revenue through the
sale of puldications, bank interest,
||r|.-|.1|.-r|aln:m|:|: -1.|rt-1.'i.ll inquiries an a
ueer Py hasis and I.'l:'.ll:'tl.'ll.ll.'lh'l:i.:
training courses for public sector
agl.':nri-.".. A break up o fevenue
generated, including capital funding
i% oanblirkecd in fable 7.

Table 7: Revenue, including

;_.1|1.r,._-.l r'|.||'u:!im'_| | SO

Cowernment

Recurrent apgeopriaton 5,479,000
Capstal approgriation 235,000
Acceptance of

superannuation and

lpng serdce leave 506, 000
Total government 2,219 000
From other sourced

Grants 116,000
Puiblicatsan iabeg 31,121
Bank Interest 1F 058
Trinang COUTses B6, 168
Ausald praject 10,500
hdiscal N o 21,449
Total other sources 283,276

ACO-OPERATIVE AND PRODUCTIVE WORKPLACE

Cur appropriation was increased
during the year to enable us bo
establish our child protection
function, In addition, funds in the
form of & grant from the Premiers
Department were received to
continue the Implementation of the
POCK, This is a joint project by the
Premiers Department, MC, Police
Service and ourselves, Funding for
Vistr 2000 pectification was also
|1|'4|1.'i|;I|,'1:I.

In 154900 pur appropriation will
increase again, to cover the full
yaiars costs of the chikd protection
funmction. Funding was also
provided as a one-off allocstion, for
the relocation of our office, the
continuation of POCM and the
finalisaticn of the Year 2000
project,

| Fiipate 1; Rewdrod tources ay &1 30 june 1999
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Expenses

Most of our revenue Is spent on
employee cxpenses. These include
silaries, superannuation
entitlements, long service leave and
pavroll tax, Last year we spent maore
than 5.5 million on employes
expenses, The day to day running
of the office, including rent,
peatage, telephone, stores, training,
printing amd travel cost owver $1.33
million, Depreciation of computer
equipament, forniture and fittings
and other office equipment cost
5$2BR,563,

The following s a summary of
expenses incurred during the vear.

I |*ﬂ

Figure 4: Expenies a3 al 30 fune 195959

Depreciation
[ Maintenance
N b
B ipioyee related

Consultamnts

We engaged three consultants
during 1998-%0. The Department of
Mubslic Warks and Services was
engaged to find altermative
accommeoddation and negotiate a
new lease, We spent 54,800 on a
consultant to review and certify
that our Year 2000 progress was on
target and a further 51,700 on
consultant for the PCCM, The total
cost of these consultants was a
519,250 and as such there was no
individual consultancy that cost at
of i excess of 530,000,

Funds granted [0 mon—govermmen
community organizations

We did not grant any funds o any
MOn-government community
organisation.

Stores expenditure
Figure & represents stones
expenditure during the year.

It shaould be noted that stores
imchedes asset purchases such as
affice and computer equipmaent,
furniture and fixtures and
comsumables such as stationery,
Because our usual expenditure is
small, the purchase of major items
can canse fluctuations in the level
of expeenditune,

60
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Figuare 5: Comparizon of expenses over four years
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stores punchases in February and
March relate to the establishment of
the child protection function and
include the purchase of computer
other office equipment and
fursiture, Expenditure in May and
June relate to the Police Complaings
Case Management project and our
Year 2000 prograom,

HAssets

Credit cord wse
We do not have any corporate
credit cards.

Major works in progress

We were not involved in any major
capital projects during the reporting
year.

Minor works

We have an original capital
allocation of $121,000 to purchase
minor equipment, upgrade the
PABX and voice mail systems and
refurbish the reception area,
However, the N3W Treasury
approved additional capital funding
of $150.000F for the establishment
of our child protection function.
Towards the end of the financial
vear funding was sought to addrness
the Year 20080 compliance problem
and a total of $222,000 was
approved. Our request for unspent
funds to be trapsferred to 19490~
20060 to complete these projects was
approved by Treasury.

We also we received a 5116, 000
grant from the Prember's
Department to enable us o
continue with the development of
the PCCM.

In 199920000 we will undertake a
numbser of asset i|'|:'||:m,:|\.'4.,-.|lll;n1
projects including an I'T network
uparade, fit out modifications
assoclated with relocating, Year
2003 rectification and continuation
of the PCCM system project.
Capttal funds were also provided to
continue the Year 2000 rectification
project.
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i ki Moy D L=

Fgers & Stores snprnditure dudisg the year

DESCRIFTIRN

Fibe servers {minl computer)
Hubr (terminal servers)
Perionasl compuiens
Printers

Fhatocopiers

Televislons and videa
equipment

Table 9 Accounts on hand 192800

Accowints on hand as at 30 Jume 1999

Cugrent (e within due dabe)

Less than 30 diys ovendue

Between 30 days and 60 days overdies
Between &0 days and 90 duys overdis
Bdore than 20 days overdue

Total accounts on hand

Fen M Apr Wy pum
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Hujnr aitety
Talsle B represents our major assets
on hand.

Lond dispoial
We did not dispose of any land or
property.

Liabilities

Wi have two soarces of liabilities,
the creditors who are owed money
for goods and services they provide
and staff who are owed accrued
leave entitlements,

Accounts payable policy

We continue to implement an
accounts payable policy. The policy
states that all accounts shall be paid
within the agrecd terms of within
30 days of receipt of invoice If
terms are not specified. Suppliers
are notified of the policy in writing
when orders for goods amd services
are placed with them.

Accounts on hamd

Wi regularly review our payment
policy, We aim 1o pay all accounts
within the vendor credit terms

98 per oent of the time, During
99899 we paid 96 per cent of our
accounts on time compared with
90 per cent the previows year. Ve
have not been requiresd to pay
penalty interest on outstanding
accounts. See table 9

Value of leave

The value of recreation {annual)
beave and extended (long service)
leave owed [n respect Of all seaft for
the 1997-98 and 1996-99 financial
years Is shown table 10,
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RISKE MAMAGEMENT

Wi participate In the NSW treasury
managed fund, which is the self.
insurance scheme for state
government agendcles,

The fund encourages agencies to
improve thelr performance in a
range of arcas, incleding prevention
af clalms, education amd the
adopticn of risk management
principles. Agencies are asked 1o seld
assess thelr performance againse
best practice indicators to moniior
their progress,

Chur sell assessment shiowed a slight
Improveement fom the 1997-05
assessment, 66,7 o 680, and that
obir overall risk ||:rv:|Fi[|.' was bether
than the In.'.nur:.-' rmanaged fund
average. However, the self
assessment highlightesd some arcas
where ||:|||:||:-:'\-'.'v|.':||1'l:|t-. cam b made
amd strategies will b -:El,'vulup-g'l,l ik
address this in the 19992000 VL

With the establishment of the child
protection team, we now have over 95
full-time and part-lime staff, Megan

Lovell, Stalf Clerk, is one of the people
rE:I.|.H.H'|‘.iI1l|: for recruitment, leave
adminisiration, payroll and
ofcupational health and safety.
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It 15 our goal to -:'1|u|:|:|1|.|:|]|:.' improve
aur performance in this area, with
specific a focus on overall risk

AT ASCmeTt [i-::l|ll:':-'. RS and

fleet management,

Worker's compensation

JleJIII-:iIll.lI]!r_. Wl liavie A seriall
mumbser of warkers |.-::l||1g:u,':|1\:|1i-:1r|.
claims each vear, with most
accidents ooourring outside the
wisikplace, e.g. when the staff
member |5 travelling. To limit the
number of claims, we have been
active im promoting a sabe work
environment. Details of our OH&S
program can be lound earlier in this

section.

Internal audit

Wy engage the services of an
accounting tirm to undertake the
fimancial based internal awdig

function. This internal awdit

consists of:

& an audit of internal contrals
within the accoouniing, pavrodl

and leave functions:

review of our statutory
cisligations, swch as the
calculation and tresbment of
pavroll tax and fringe benefits
Lax; and

= a review of the financial
statements prior to submission to
L Auditor-Croneral,

W formed a subcommittee of the
management committee In July to
develop an internal awdit program
for our complaint handing and
ather non-fimancial activities. This
is consistent with the Treasury's
statement of best practice, which
cxpands the scope of Internal
conirol (o incorporate an assurance
that an agency's operatbomns ang
being conducted efficiently and
effectively to achieve the agencies
ohjectives.

Other risk management
programs

Ini addition to the programs pursued
by the Treasury managed fund, we
have been addressing o range of risk
management Bsues Including:
internal control; corouption
prevention; frawd control: Year
2000 office security; disaster
recovery and preventative
migintenance of equlpmrent.
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STATEMENT BY THE OMBUDSMAN

Pursuant 1o Seclion 45F of the Public Finance and Audit Act 1983 | state
thaat:

(a) the accompanying financial statements have been prepared In
accerdance with the provisions of the Public Finance and Audit Act
1883, the Financial Reporling Code for Budget Depandent Agencies,
the apphcable clauses of the Public Finance and Audit (General)
Regqulation 1965 and the Treasurer's Directions;

the statements exhibi a true and falr view of the financial position and
transactions of the Office; and

there are no circumstances which would rendar any particulars
included in the financial statements to ba misleading of inaccurate.

Snsa Weors

14 July, 1999
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FINANCIAL STATEMENTS

BOX 13 QPO
SYDNEY MW 2001

INDEPENDENT AUDIT REPORT

OMBUDSMAN'S OFFICE
To Memlsers of the Mew South Wales Parlisment and the Ombudsmin
Seope

I have audited the accounts of the Ombudsman's Office for the year ended 20 June 1992 The Ombudsman is
resporsible for the financial report consisting of the scoompanying statement of financial position, operating
safement, stalement of cash flows, program statement and summary of complisnce with Anancial directives,
together with the sotes thereto, and information comtalmed therein, My responsibility is to express an opindon on the
financial repori ta Members of the New south Wales Parliament and the Ombadsman based on my sudit as
requined by sections 34 and 435F(1) of the Public Finance ard Audi Aot T983, My responsibility does not extend
Bere 1o an assessment of the assumptions used in formulating budget figures disclosed in the financial report.

My audst has been conducted in accordance with the provisions of the Act and Australian Auditing Standasds 1o
provide reasonable sssurance whesher the financial report is free of material misstatement. My procedures included
examination, on a bkt hasis, of evidence supporting (e amounts and sther disclosnses in the financial repar, and
the evalaation of sccounting policies and significant accounting estimaies.

|m addition, other begisiative and policy requirements. which could have an impact on the Office’s financial reper,
have been reviewed on a cyclical basis. For this vear, the requirements examined comprised compliance with:

*  core business activities being in accordance with Ombudisin Act 1974: and

= the time limits set in the Ammal Reporsy (Departments) Act 1935 for the presentstion of the Office’s anpual
repoit 1o Parlamend,

'I‘ru:-n:pmdmnlmnhuenund:mhﬂmfmmnplrﬁmuhnhuha,hd[mmlummﬁmm
repon 15 presenied fairly in sccordance with the requiremenits of the Pablic Finasce and Audiy Aoy 983,
Accounting Standards and other mandstory professional repesting requirements so as o present a view which i
-:I:Imi:litmﬂﬂhm}'undﬂihﬂh;nfﬂwﬂfﬂﬂ'sﬁrm:illpmh]mhrm.ﬂunl’lumhu:ndlﬁl:uhﬂwn.

The: audit apimion expressed in this repoit has been foemed om the above basis,
Audit Chpinion

In iy opinion the financial report of the Ombudsman™s Office complies with section 45E of the Aot and presents
ﬁwhmdmwimwmhﬂmiqummm professionsl reporing
requirements the financial position of the Office as at 30 June 1994 and the resulis of its operations and f1z cash
{bows for the vear then endead.

AL C.HARRIS
SYDMEY

17 August 1509
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OMBUDSMAN'S OFFICE
Operating Statement

FINAMCIAL STATEMENTS

For the year ended 30 june 1999

Motes Actual Budget Actual
1599 1959 15994
5000 5000 004
Expenses
Operating Expenses
Employee related 2(a) 5,518 5,303 4. 76T
Cither operating expenses 2{b) 1,275 1,084 1,112
Maintenanos 2(e) 58 &0 63
Depreciation and amaortisation 2} 2B8 301 413
Total Expenses FAEL 6, 740 6,355
Less:
Retalned Revenue
Sale of goods and senvices 3(a) 33 17 14
Investment income 3(b) 17 n
Grants and contributhons ) 116 - 1
Other revenue 3(d) 117 36 124
Total Retalmed Revenue 283 6.2 150
Loss om sale of mon-current assets 4 (1} - {1
MET COST OF SERVICES 7 6,857 6,686 6, 206
Government Contributions
Reécurrént appropration Ha) 6,479 6,415 5476
Capital appropriation S(b) 234 2m 28
Acceptance by the Crown Transactions Entity
of employees entitlernents and other liabilties & S06 425 394
Total Government Contributions 7219 7 55598
SURPLUS/{DEFICIT) FOR THE YEAR 362 425 (308)

The accompanying notes form part of these statements.

Hiw OMBUDSIMAN 19989 % ANMUAL REPORT
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FINAMCIALSTATEMENTS

OMBUDSMAN'S OFFICE
Staterment of Financial Position

As at 30 june 1999
Motes Actual Budget Actual

1999 1993 19598

5000 5000 5000
ASSETS
Current Assels
Cash 16 5FF 626 131
Recesvables 8 31 12 21
Cither 9 129 20 126
Total Current Assets 737 728 278
Mon Current Assets
PFlant and equipment 10 AG3 348 376
Total Mon-Current Assels 453 348 ive
Total Auets 1,200 1076 654
LIABILITIES
Current Liabilitles
Accounts payable 11 100 128 Bl
Employee entitlemenis 12 507 a7 342
Tatal Current Liabilities &0v 435 423
Total Liabilities &O7F 435 423
et Assets 593 Gdl 231
EQUITY
Accumulated funds 13 593 &41 231
Total Equity 593 641 231

The accompanying motes form part of these statements.
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FINAMCIAL STATEMENTS

OMBUDSMAN'S OFFICE

Statement of Cash Flows
For the year ended 30 June 1999

Mates Actual Budget Actual
1999 1949 1998
5000 5000 5000
CASH FLOWS FROM OPERATIMNG ACTIVITIES
Payments
Employes related {5,031} [5,032) (4,421)
Otheer (1,323} (1,144 {1, 206)
Total Payments (6,354) (&, 17a) {5,697)
Receipts
Sale of goods and services 30 42 14
Interest received 13 o 13
Qither 228 L] 163
Total Receipts 21 61 1590
Cash Flows from Government
Recurnent appropriation 64749 6,415 5476
Capltal appropriation 234 271 28
Cash reimbursements from the Crown Transactions Entity 152 18E 143
Met Cash Flows irom Government 6,505 6874 5.647
MET CASH FLOWS FROM OPERATING ACTIVITIES 17 B2z 759 140
CASH FLOWS FROM INVESTING ACTIVITIES
Proceeds from sable of plant and equipment 1 - -
Purchases of plant and equipment {377} (271} [26)
MET CASH FLOWS FROM INVESTING ACTIVITIES {376) (277} [26)
MET IMCREASE/(DECREASE) IN CASH 446 488 114
Dpening cash and cash equivalents 13 138 17
CLOSIMNG CASH AMD CASH EQUIVALENTS 16 577 G626 13

The accompanying notes form part of these statements.
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FINAMCIAL STATEMENTS

Program Statement — Expenses and Revenues
For the Year Ended 30 June 1999

OMBUDSMAN'S OFFICE

AGENCY'S EXPEMSES

Program 2* Program 3*

1999 1998 1999
5000 5000 5000

1998
5000

Mot Attributable

159599

1998

000 57000

Tnta;l

1999 1998
5000 57000

AMD REVEMUES Program 1*
1999 1998
000 5000
Expensas
Oiperating expenses
Employes related 2925 2733
Orther operating expenses 635 628
Maintenance E1 | ir
Depreciation and amortisation 156 240
Total Expenies 3,747 1638
Retained Revenue
Sabe of goods and services (15} (7
Investment income {9 (&)
Grants and contmbutions {116} ()
Other revenue {17 {16)
Total Retained Revenue (160)  (30)
Loss on sabe of non-current assets 1 1

MET COS5T OF SERVICES
Covermment contrbulion

2,315 2034 27E
525 484 1135

26 26 i
125 173 7

2991 277 401

{15) L =
@ (& m
(1o0)  (108) =

(123 (1200 -

3,588 3609 2868 2597 401

- (3,313)

- (2,585) -

MET EXPENDITURE/(REVENUE) 3588 296 2,868 12 40

(7,219
{7.219)

5518 4767
1,275 1,112

58 63
288 413
7,139 6,355

(33 (4
(7 (an
(1e (1)
mz (124
(283) (150)

1 1

6,857 6,206
(7,219) (5,898)

(362) 308

* The name and purpose of each program is summearised in Note 7.
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FINANCIAL STATEMENTS

OMBUDSMAN'S OFFICE

Summary of Compllance with Financial Directives

For the Year Ended 30 June 1999

1999 1998
RECURREMT CAPITAL RECURREMT CAFPITAL
At Bxpt  App'  Bxp'  Appt  Expt Appt Expt
5’000 3000 5000 300D 5000 S'0DD 5000 5'0DO
ORICGINAL BUDGET
APPROPRIATION/EXPENDITURE
* Appropriation Act 5,845  5B45 121 112 5410 5410 25 23
= Budget Vanation Acts (ie
Additional Appropriations) 570 440 150 115 - - 3 3
6415 6,285 271 234 5410 5470 28 26
OTHER APPROPRIATHOMS [
EXPEMDITURE
= Treasurer's Advance &5 65 - - & 66 - -
& 527 . pypenditure for certain
works and sendces 242 129 - = = = - -
287 194 - - (11 &6 - -
Total Appropriations/ Expenditure 6,702 6479 271 234 5476 5476 28 26
Drawdowns from Treasury (6, 479) (234) [5,476) (28}
Toted Unspent Approprictions - - - {2}

Additional capital and recurrent appropriation was provided to the Dmbudiman to establish the Child Pratection

jurisdiction by the 19981999 Budge! Vanation Act. Total recurrent expenditure wias less than the total recurrent
appropriation due to our Child Protection jurisdiction commencing in Agril 1999 which was later than expected. Funding
provdided under Section 22 of the Public Anance and Awdgit Act, 1983 for the Year 2000 rectification project was nod fully

drawn as the funding approval was not received until the end of the financial year miting o time and ability to

imiplement our progranm.

App® = APPROPRIATION Exp® = EXPENDHTURE

MSWOMBUDIMAN 1998%% ANNUAL REFORT
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1.
(a)

(k)

NANCIAL STATEMENTS

OMBUDSMAN’S OFFICE

Motes to the Financial Statements
For the year ended 30 June 1999

SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

Repovtimg Entity
The Dmbudsman'’s Office, as a reporting entity,
comprises all the operating activities of the Office.

Basis of Accounting

Tha Oifice’s financial statements are a general parpode
financial report which has been prepared on an sccruals
bases and in accordance with applicable fustrakan
Accownting Standards and atber mandatony
professional reporling requerements, the reguirements
of the Pubfic Finance and Audit Act and Regulations,
and the Financial Reporting Directions published in tha
Financial Reporting Ciode For Budget Dependent
Cempral Government Sector Agencees of dieed by the
Treasurer under section 2 n) of the Act.

Where there are inconsistencies between the above
requirements, the leglslative provisions have prevailed.

Statements of Accounting Conceplts are used as
guidance in the absence of applicable Accouniting
Standards, other mandatory professional reporting
requirements and |egislative requirements.

The financial statements are prepared in accordance
wilh the historical cost convention. All amounts ane
rounded Lo the nearest one thousand dollars. Al
amounts are expressed in Australian currency. The
accounting policies adopted are consistent with those

of the previous year,

{c) Pariomentary Approgriations and Contrbudions from

()

174

Chther: Bodies

Parllamentary appropriations and contributlons from
other bodies (including grants and donations) are
recognised as revenues when the Office obtaing control
over the assets comprising the appropriathons)
contributions, Control over appropriathons and
contributions 15 normally obtalned upon the recelpt of
cash,

Employes Endrtlaments

(i} Wages and Salaries, Annual Leave, Sick Leave and
On-cosls

Liabdlities for wages and salaries, annual leave and
vesting sick leave are recognised and measured as
the amount unpasd at the reporting date at current
pay rates in respect of employees” services up to that
date.

Limuged non-weating sick beave does nol give nise to a
Rability a3 it is not considered probabile that sick
leiave taken in the future will be greater than the
entitlements accrued in the future.

The outstanding amounts of payroll tax, workers”
compensation insurance premiums and fringe
benaefits tax, which are consequential (o
employment, are recognised as liabilities and
expenses where the employes entitlernents (o which
they relate have been necognised.

(i} Leng Service Leave and Superanmuation

The Office’s Rabdlities for bong service leave and
superanniation are assumed by the Crown
Transactions Entity. The Office accounts for the
lrabality as having been extinguished resulting in the
amount assumed being shown as part of the non-
micnelary revenos item described as "Acceptance by
the Crown Transactions Entity of Employes
Entitbernents and ather Liabdities™,

Long service leave is measuned on & nominal bass.
The nominal method is based on the remuneration
rates al wear end for all amplosess with five or more
years of service, It is considered that this
measurement technique produces results not
materially different from the estimate determined by
using the present value basis of measurement.

The superannuation expense for the financis year i
determined by using the formulae specified in the
Treaiurers Dirgclions, The expense for certain
superannuation schemes (ie Basic Benefit and First
State Super) is calculated a3 a percentage of the
employess’ salary, For otfer superannuation
schemes (ie Stale Superannuation Scheme and State
Authorties Superannuation 3cheme], the expense is
calculated as a multiple of the employees’
superannuation contributions,

(e} inserrance

0

The Cifice’s insurance activities are conducted through
the MEW Treasury Managed Fund Scheme of self
insurance for CGovernment agencies, The expenss
{premium} is determimed by the Fund Manager based
on past experience.

Acgidsitions of Assety

The cost method of accounting is used for the initial
recarding of all acquisitions of asvets controlled by the
Office. Cost is determined as the fair value of the assets

HEW OMBUDSMAN 1778/ % ANNUAL REFORT



FINANCIAL STATEMENTS

OMBUDSMAN'S OFFICE

Motes to the Financial 5tatements
For the year ended 30 June 1999

given as consideration pius the costs incidental to the
acquisithon.
Assets aoquired at no cost, of for nominal consideration,
are initially recognized as assels and revenuis al their
fair value at the date of acquistion.
Fair value means the amount for wiich an assel could
b exchanged between a knowledgeable, willing buyer
and a knowledgeable, willing seller in an arm’s length
transaction,

(g} Plarii avd Equipmeni
Plant and equipment costing 32,000 and abowe
individuadly are capitalised.

it} Deprecation/Amortisation of Mon-Current Physical Assels
Depreciation/amantisation is provided for on a straight
line: basis for all depreciable assets 5o as to write off the

depreciable amaount of each aiset a5 it i3 consumed over
its useful kife to the entity,

Depreciation/Amorisation rales wsed are;

Compasler equipment 33.33%

Office equipment 20

Furmiture amnd Fitkisigd 10%

Leasehold improvement flile of lease contract
(i} Lepsed Assets

A distinction is made between finance leases which
effectively transfer from the lessor to the lessee
substantially all the risks and benefits incidental to
ownership of the leased assets, and operating beases
under which the lessor effectively retains all swech risks
and benefits,

Where a non-current asset is acquired by means of a
finance lease, the asset i recognised at its fair value at
the inception of the lease. The cofresponding liability is
established at the same amounl. Lease payments are
allocated between the prncipal component and the
interest expense. The Office has no finance lease
arrangement with another entity.

Operating lease payments are charged to the Operating
Staterment in the persods in which they are incunned,

{i) Financipl festruments

Financial instrurments give rise to positicns that are
financial assets or liabilithes {or equity instrements) of
gither the Office or its counterparties. These include
Cash at Bank, Receivables and Accounts Payable,
Classes of instruments are recorded at cost and are
carmed at net fair value.

HEW OMBUDSMAN 12989 % AMMUAL REPOART

ti) Cash

Cash comprises cash on hand and bank balances
withim the Treasury Banking System, Interest is
earned on daily bank balances at the monthly
average MSW Treasury Corporation (TCorp) 11am
unofficial cash rate adpusted for a management fee to
Treasury, The average interast rate during the period
and the period end interest rate were 3.86% (4.03%
1997-08) and 3.70% (4.01% 1997-28) reipectively,
The Office does not have any bank overdralt facility.

{#) Recenvables

All trade debtors are recognised as amownts
receivable at balance date, Collectabifity of trade
debtors is reviewed on an ongoing basis. Debts
wifiich are knowen to be uncollectable are written off.
A provisian for doubtiul debls is raised when some
dioubt a5 to collection exists, The credit msk is the
carrying amount (net of any provision Tor doulbtiul
debis), Mo imterest is eamed onctrade deblors. The
carrying amount appraximabes net fair value, Sales of
publications-are made on 14 day terms, Fees for
winwkilvop ane padd in sdvance or in accordance with
the Ombudsman’s policy on the provision of credit.

(if) Trade Creditors and Accruals

The liabilities are recogmised for amounts due o be
paid in the future for goods or sendces received,
whether or not invoiced. Amounts wing Lo suppleers
{wihich are unsecured) are settled in accordance with
the policy set out in Treasurer's Direction 219,01, If
trade terms are not specified, payment is made no
later than the end of the month following the month
in which an involoe or a statement s received,
Treasurer's Directhon 219.01 allows the Minister o
aweard Interest for late payment. Mo interest was paid
during the 1998/99 year,

{k} Year 2000 Date Chonge

The year 2000 istue i the result of shorcomings in
many dectronic data procesising systems and other
elecironic equipment that may adversely alfect tho MW
Ombudiman’s operation on the date change from 1999
b 2000,

The N5W Ombudsman implemented & program to
address the potential computer system Faikures
attributable to the date change from 1989 to 2000, The
program inchedes risk anabysis, remedial action including
internal testing and contingency planning. There is no
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FINANCIAL STATEMENTS

OMBUDSMAN'S OFFICE

Motes to the Financial Statements
For the year ended 30 June 1999

imdication to suggest that the program will not be
achseved,

Bacauie of the unprecedented nature of the Year 2000
i, its effects and the success of remedial action will
nit be fully determinable until the year 2000 and
therealter.

2 EXPEMSEA
1999 1958
5000 57000
(a) Employes related expenses
comprise the following
specilic iermns:
Salames and wages
(inchading recreation leave) 4,648 4,053
Superannuatkon 3125 274
Long service leave 159 100
Waorkers' compensation insurance 23 1%
Payroll tax and fringe benefits tax 341 302
Payroll tax on superannuation 22 19
5518 4,767
1999 1998
5’000 5'000
(k) Otheer opserating @xpendes
Auditor's remuneration T4 13
Rentad expense relating to
aperating leases 555 520
Fnsurance [:] 5
Consultants fes 19
Fees 221 152
Telephones T4 21
Stores 74 &4
Training 32 32
Printing &0 &1
Travel [1F 546
Motar wehicle 23 21
Postal and couner 32 23
Advertising 14 21
Books and subscriptions 1 iz
Enerdgy 13 14
LEF5 1,112
176

(e} Maintenance

Repairs and routine mainlenance

1999 1998
000 5000

58 63

e —

1999 1998
5000 5000

(c} Depreciation and Amortisation expense

Depreciation
Computer Equipment
Furmiture and Fittings
Oiffece. Bquipment
Amartisation
Leasehold mprovement

3. REVEMUES

{a) Sale of goods and senvices

Sale of Publications
Other

(B} Inwestrment Income
Bank interest

{c) Grants and contributions

Traines Salary Sulbsidy
(ATS Career Start)

Police Complaints Case Management

(PCCM) Project

116 251
12 13
27 3

133 118

288 413

1999 1998
000  5'000
32 13

1 1

33 14
1999 1998
5000 57000
17 11
1999 1998
3000 5000
- 1
116 -

16 1
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FINANCIAL STATEMERNTS

OMBUDSMAN'S OFFICE

Motes to the Financial Statements
For the year ended 30 june 1999

1998 1994 6. ACCEPTAMCE BY THE CROWRMN TRAMSACTIONS
$'000 5000 ENTITY OF EMPLOYEE EMTITLEMENTS AMD
{d) Other Revenue OTHER LIABILITIES
Specific Projects = 7 The following labilities and/or expenses have been
Workshops &7 92 assumed by the Crown Transactions Entity or other
ALISAID PNG Ombudsman government agencies:
Institutional $tremgthening Project 11 15 1999 1998
Sitting/reviews fee ] b $'000 5000
Mediation fee 1 ! Superannuation 325 275
National Imvestigation Conference LL T Long service leave 158 100
Others 1 a Payroll tax 22 12
117 124 506 194
1999 1993
5000 5000 7. PROGRAMS/ACTIVITIES OF THE AGENCY
4. LOSS ON SALE OF {a) Program 1 Resclution of Complaints about
NON-CURRENT ASSETS o
Loss on disposal of property, plant Crhjectives: Ta prl:l'-'.l'dl'-." for the I'E-dl'Ef-".i I::f wsll.ibed
and equipment mmpla!nh and :'.-rlr-l:l:r'-'cf}' irvvesticate
el 1 % complaints that identify struectural and
procedural deficiencies in the Police
Written down value of assets sobd (4] (1 Service. Ta promote faimess, integrity
and practical refarms in the MW
Loss on disposal of property, plant Police Carion,
iy Sl & (b} Program 2 Resolutlon of Local Governiment,
Public Authority and Prison
1983 1998 Complaints and Revlew of Freedom
$000 5000 af Infarmatien Complaints
5 APPROPRIATIONS Oibjectives: To provide for the redress of justified
; complaints and selectively investigate
(8) Tols recument appropratians compdaints that identify structural and
{per Summary of Compilance) 6479, 3476 procedural delicienches in public
acdministration. To promole falrmess,
Recurrent appropriations integrity and practical reforms in MEW
{per Operating Statement) 6,479 5476 public admanistratbon and maximise
access to Government information
Sy, subject ondy o such restrictions as are
(6 ot capital appmpnau':.rm necessary for the proper
Kper. Summicy of CompRarnce) ok 28 adrminktration of the Government.
Capital appropriations (€) Program 3 :;m:;m of Ttd Protection
{per Operating Statement) 234 28 Rbec Lomprants
_ Objectives: To determine whether child abuse
allegations or conviclions againdl
employeed of government and certasn
RON-GOVEMmEnt agencies have been
dealt with properly.
MEW OMBUDSMAMN 19789 9% ANNUAL REFORT 177



FINAMCIAL STATEMENTS

OMBUDSMAN’S OFFICE

Motes Lo the Financial Statements
For the year ended 30 june 1999

8. CURREWNT ASSETS - RECEIVABLES 9. CURRENT ASSETS — OTHER
19899 1998 1993 1998
S'000 5000 5000  5°000
iy Prepayments
::!:hﬂ_l PRI Rt ; ; Salaries and wages - 7
i "‘“"fm“ : Maintenance 3 2
hhm I“"“_F' = Rent 46 48
Ty embunement 2 \ Subscription/Mermbsership 12 10
Miediation fees - 1 :
L5SL/First State 5 irribar gl 7 G
& Super relmbursement Motor Vehicle 1 1
from Treasury - 5
Insurance a9 31
Travel advance 1 Eerel i st i 3 3
Telephone rebate 3 2 REETCE RO
Travel - 1
11 2 Other 1 i
129 126
Management conskders all amounts to be collectabls
and as such, no provision lor doubtiul debis has been
established.
10. NOMN-CURRENT ASSETS = PLANT AND EQUIPMENT
Computer Furniture Leasehald Office
Equipment & Fittings Improvement Equipment Total
1999 1998 1999 1998 1999 1998 1999 1998 1599 1958
5000 5000 5000 5000 S'000 5000 0 S°DOOD S'000 5000 STDOO
Cost
At T July 872 &r6 g9 190 BiEd B63 181 182 1909 1,911
Additions 257 i - - 3 4 a9 15 377 26
Disposals {14) (11) (5) (n - - (51) (16) {70} (28)
AL 30 June L1135 B72 184 18% G598 G67 219 181 2216 1,900
Depreciation
ALT uly 750 509 165 153 487 ELA LN 116 1,533 1,747
Depreciation/Amoriis-
atkon for the vear 116 251 12 13 133 118 27 £ 288 413
Writeback on Disposal (14} {10 {4) in - - (500 (16} (6] (27
At 30 June B52 750 173 165 G20 487 108 131 1,753 1,533
Carrying Valuse
At 30 June 263 122 11 24 TH 180 111 50 463 176
Fully depreciated assets
{at cost)® B10 281 &l 63 = - ar i 08 350

*These assets are still being used by the Office.

The increase in fully depreciated assets for computer equipment was primarily due to the Complaints Case
Management Jystem and mast of the Office’s computers being more than 3 years ald,

Mormal depreciation of these assets is 3 years. It [s expected that these assets will be replaced,
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11.CURRENT LIABILITIES- ACCOUNTS PAYABLE

Accrued expenses) trade creditors
Payroll taxy

Superannuaticn

Pripasd wiorkifvapd

Workshop income distributson
Fringe benefits tax

FINANCIAL STATEMENTS

OMBUDSMAN'S OFFICE

Motes to the Financial Statements
For the year ended 30 june 1999

1903
5000

|

100

1998
$"000

50

13
11

B1

12. CURRENT LIABILITIES - EMPLOYEE ENTITLEMENTS

Recreation heave

Annual leave lpading

Accrued salanes and wages
Payroll tax on recreation and kong
service bpave

Workers compeniation on
recreation leave

Aggregate employee entitlements

13. CHAMGES IM EQUITY

Batance at the beginning of the
financial year

Surplus/{deficit) for the year after
extraordinary items

Balance at the end of the
financial year

1999
5°000

507

1o
5000

231

362

19948
$°000

213
36
41

50

342

1998
5000

539

(308)

23

N5W OMEUDSMAMN 199899 AMMUAL REPORT

14, COMMITMEMTS FOR EXPEMDITURE

Operating Lease Commitrments

Commitments m relation to non-cancellabla
operating leases are payabde a5 follows:

1995 1998
5000 5000
Mot later than one year 595 506
Later than one year but mat Later
than 2 years &71 254
Later than 2 years but not kater
than 5 years 1,998 -
Later than 5 years - -
3,264 760

These operating lease commitrments are not recogmnised
in the financial slatements as Kabalities.

15. BUDGET REVIEW

Met Cast of Services

There has been an increase in the net cost of services
this year as compared to the budget primarily a3 a result
of hikgher employee related and other operating
expenses due to the Ombudsman’s new child
pretection function, the continuing development of the
Police Complaints Case Management System (PCCM)
and the Year 2000 rectification project. In addition, s2af,
atong with other public servants, weere awarded
substantial pay increases in both July 1998 and Jamuary
1950,

Cash

The Ombudsman'’s cadh balance | lower than the
busdgeted amount due to higher kevels of expenditure
on pant and equipment and other operating expenses.
Howewer some of this expenditure was offset by a
higher than budgeted revenue received by the Office.

Chhers

Receivables are higher than budget due to the Office
recouping salary related expenses of a staff member
who worked part-time at the Child Protection Council,
Thene was also higher interest income from our bank
depaosit.

Prepayments are higher due o general increases in
ather operating expemnies.
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OMBUDSMAN'S OFFICE

Motes to the Financial Statements
For the year ended 30 june 1999

The increase in labilities was primarily due to the full 17. RECOMCILIATION OF MET COST OF SERVICES TD
impact of salary increases during the year on employes MET CASH FLOWS FROM OPERATIMNG ACTIVITIES
entitlements and the recruitment of additional staff for 1999 1998
Child Protection Unit, 5000  5'000
16. CASH AND CASH EQUIVALENTS MNet cash flows from operating activithes 822 140
For the purpases of the Statement of Cash Floaws, cash Depreciation/Amartisation (2BB) {413)
Incluches cash on hand and at bank. Cash at the end of Recurrent and capital appropriation (6,713) (5,504
the financial year as shown in the Statement of Cash Acceptance by Crown of Rabilities (506)  (394)
st oot B ST s ) s (102
Increate [ (decrease] in recehvables 10 (10
;ﬁ :ﬁ Increase [ {decrease) in prepayments
and other assels i 15
Cash 577 131 Decrease [ (increase) in creditors (14 (27
Met ks on sale of plant and equigment {13 {1
Clasing Cash and Cash Equivalents 577 11 —————t
————  Net cost of services (6,857) (6,206)

{per Cash Flow Statement)

EMD OF AUDITED FINAMCIAL STATEMENTS
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APPENDIX 1: PUBLIC AUTHORITY COMPLAINTS
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Triviali rernotelinsuflscient interest/commeercial matter
Fh-l.'ﬂ'll of appeal or redress

Explanation or advice provided

Peemature, referred 1o autharity

Investigation declined an resource/priotity grounds

Investigation declined- insuffient evidende/no utility

] Inu“ﬁqﬂhn declined on resource/priorily grownds
10 Resobaed 1o our salsdaction

11 mMpdiation

12 Resolved during investigation

13 Investigation discontinued

14 Mo adverse finding

15 Adverse finding
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Mo Jurisdiction §  Investigation declined on resource/priority grounds
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Right of appeal or redress 11 Mediation
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13 Investigation discontinued
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15 Adverse finding

Investigation declined on rescurcef/priority grownds

10 Resohved 1 cur satisfaction

1

Mediatian
12 Resolved d

M Jurisdiction

2 Trivial/remte/insufficient inberest/commarcial matber

1 FRight of appeal or redress
5 Premature, referred 1o awtharity

4 Explanation of advice provided

Investigation declined an resourcelpriodly grounds

F Complainant assisted

&

Investigation declined- insulfient evidence/ne wlility
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LOCAL GOVERNMENT COMPLAINTS

DETERMINED 1998-99
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APPENDIX 5: FREEDOM OF INFORMATION
APPLICATIONS TO US

The following information is provided in accordance
with our annual reporting requirements under the

Freedom of infoemation Act, the Freedom of Information
(General) Regulation 1995 and Appendix B in the FOI
Procedure Maeieal. Under .9 and Schedule 2 of the FOJ

Act, the Ombudsman is exempt from the operation of the

Act in relation to its complaint handling, investigative
and reporting functions. We therefore rarely make a
determination under the Act, as most applications we
receive relate o our exempt lunctions which was the
case with all but one application this year,

CLAUSE 9(1)(A) AND (2) OF THE REGULATION
ANMD APPENDIX B OF THE MANUAL

Section Az Numbers of new Foi requests

We received cight new FOI applications in the S5-54,
Mone from 97-98 were brought forward into 98-99, All
cight applications were processed and completed, none
were withdrawn or transferted ouat.

FEH regquests Personal Other  Total
Al Mew {inchuding Wranielered in) B L] b
Ad Brought farward L] L] L]
A3 Total 10 be progessed 8 ] H
Ad Completed ] 0 &
A% Teansfered out a ] i
A8 Withdrawn [} i) i
A7 Tatal processed & a &
AR Unfindshed {canied fonward) [u] ul 1]

Section B What happened to completed requests?
Seven of the cight completed applications were fior

documents which related to the our complaint-handling,

investigative and reporting functions. [n these matbers

APFENDICES

tunggicey which ane excluded froem the operation ol the A, while the
alher apughl scces b0 a document not el by e Thenslone while sight

appiications were completed, they wete aal ceengleted in terms of B1-B4,

Section C: Ministerial certificates

Mo Ministerial certificates were bsued I relation o FOI
applications to us this year,

Mindsterial certilicates
C1 Ministeriad certificates issised ]

Mo issued

Section D; Formal consultations
Mo requests required consultations, formal or otherwise,

Request requiring
consultatlons

D1 Mumber of requests reguiring
consultation(s) Q 1]

Isiued Total

Section E: Amendment of personal records

We received no requests for the amendment of personal
recaords,

Besult of amendment reguest Tatal
El Besult of amendment — afpresd 1]
E2 Resuly of amendmenl - refused i}

E3 Total (1]

Section F: Notification of personal records
We recehed noeguests for notations in the paerod.

Requests Tor natification Total

F1 Mumiber of requests for notation ]

Section G: FOI requests granted in part or refused

Mo decisions 1o grant acoess in part or 10 restrict access
werne macle,

Basis lor disalbewing or restricting acoess

an explanation of 5.9 and cur Incluskon In Schedule 2 of : Bl Dther
thie FOF Act was provided. The other application sought G1 5.19 {applic incomplete, wrongly directed) 0 a
access to documents held by a private medical G 5.22 (deposit not paid) o o
practicmer 11 that matter thie applicant was advised to 03 5.2501 Wal ydversion of resources) i o
contact the doctor concermed, GA5.25(1 )(a) {exempt) 0 0
G5 5.25(1 Wi
FOI requests Personal Other HCND (). () Aoivarveing: Rvsitabile) . o
2801

B1 Grantnd In ful P . G 52000 )B) (documents nol held) i o

B2 Granted in part o o GF 5208 — deerned refused, over 21 dayall O

B3 Refuued o o G 5.3004) (released 10 medical practitiones) G

Bd Deferred ] V] GO Totsls o 0

B Completed™” ge e

Mobii: *The figperes on the line B3 should be the same as the

sonteiponiding ones an A4, Al bul on of these appications related (o our
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Section H: Costs and fees of regquests processed
during the period

We recelved two application fees of $30 and one of $40.
All cheques were returmed to the applicant.

Asiessed FOI Fees
oyl received

HY All eompleted regquests 50 5100

Section |: Discounts allowed

M fiees were retained and therefore the question of
discounts did not arise,

Typr af discount allowed Personal Other
11 Public interes i L]
12 Finainciad hardship - penstoner)child L+ o
13 Finaincial hardship - Mon predit organtsation 0 0
1 Tatals o o
15 Significant cosrection of persanal records o L

Section |: Days to process

Seven applications were dealt with within 21 days,
while one was dealt with in 22-35 days,

Days o process Personal Other

11 0-27 days 7 O
12 £2-35 days 1 L
13 Cwer 35 days o L1
4 ToRals B ]

Section K: Processing time
All applications were dealt with in 0-10 hours,

Frocessing howrs Personal Qther

Kl 0-10 hours 8 L]
K2 1020 hours L] L]
K3 21-40 hours L] 0
K4 Over 40 hours i ]
K5 Totals i L]

Section L: Reviews and appeals

Mo applications procesded to internal review, Under
£.52(5)0d) of the Act no determinations by us are capable
of external review by this us. No applications were
finalised by or indeed proceeded to the District Coart.

Internal reviews finalised Tatal
L1 Mwmber ol imtemal reviews fnalied i
Ombudsman reviews finalised Total

L2 Number aof Cembudsman reviews finalised [1]

District Cowrt appeali flinalised Tortal

L3 Number of District Court appeals finalised 0

92

Section L: Details of internal review results

Bases of internal review Perional Other

Groundis on wihich u W L= L
internal review requested

L4 Access refused

LS Deferred

L& Exemipl matter

L7 Unreazonable charges

L8 Charge unreazanably
incurned

LY amendment refused L]

L 10 Totals 0 1] (1] i
* U m Uphieled
* 5w e

= oo o o
o o =T - I = =
= L= - - -
=] = = T = A = ]

CLAUSE 9(1)(B) AND (3)OF THE REGULATION

Drealing with the above matters took very liktle time and
did not impact to a significant degree on owr activities
during the yvear. The preparation of our Statement of
Affairs and Summarny of Affairs also does not take much
time and again could not be said to have impacted (o any
significant degree on owr activities. In terms of clawse
SEWc), (dh and (eh, no major issues arose during the vear
in connectton with our compllance with FOI
mequirements, and given that there could be no inguirdes
by this office of our own determinations and there were
no appeals of our decisions made to court, there |5 no
information to give as specified at (d) and (e} of Clause 3,
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APPENDIX 6: Disability Strategic Plan

Annual Report for 1998-99

In April, 1995 our Disability the Disabdlity Strategic Plan was submitted 1o
the Ageing and Disability Department, This plan is reguined under 5.% of the
Disability Services Aot and aims to identify and implement nitiatives that sill
enhance service delivery to people with disabilities. In accordance with the
MW Government™ Disability Policy Framework, we are revising our
Disabdlity Strategic Plan in consultation with disability groups. A new plan
will be sulymitted to the Ageing and Disability Department in Decembser
1999, The following is a report on the implementation of the current plan.

REPORT FORMAT 1: PROCESS
ITEMS REPORT

frem 1

Stated commitment to disability
planning by management which is
communicated to staff

Cafmmmet

# The Ombudsman and
Management Commitiee strongly
suppor any avenuwe that improves
oiar fervice delivery to all groups
particularly people who are in
soame way disadvantaged.

# The support for our disability
planning is communicated to staff
at induction and then on a regular
basis through access and
AWareness activities.

ftem 2

Estabslivh and |I.'|"||.'||EI'|-'I|‘.'I'“ p|ﬂ|'ll"lil':lg
structure and processes with
CusbGmEr I'EFAI'E!.EI'ItaliﬂH.

Comment

& Initial contact has been made with
a numbser of community
arganisations in the
implementation of strategies.

® Further consuliation will accur
during the coming year

Item 3
Estabslish staff disability awareness
process) program,

Comment

All staffl are informed of the office’s
Diisability Strateglc Plan at
induction.

fterm 4

Drevelop and reflne data base -
customer and staff.

Comment

= Statistics on staff have been
colbected (on a voeluntary basis) for
EECY meporting purposes for soamd
time, The office has a 100"
rESpOnSe rake,

« Some statistics on clients ane
obtained through our client
surveys, However these are only o
sample of people who wse our
services, not all.

'ferm 3

Review representation of people
with a disability in consultation
processes and advisony and policy
struckures,

Comment

While the Ombudsman recognises
the value of customer coundils, Ber
limited resources makes it
impossible to for her o estiablish
and maintain such & coundil,

'rem &

D-r.v:[up acceiiible and ap-pn:lprht:
-tnmpiﬂiﬁ[:l. anid IPF-EHH. medhanium
for people with a disability.

Comment

The office has developed guidelines
on internal complaini-handling
mechanisms that have been
circulated v other agencies and
have been endorsed by the Mremiler
i a pecent Peemier’s Memaorandum.
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frent &

Initiate evaluation and review
process with customer
representation, Link with broader
standards and Chsality Assurance
PrOCEss,

Comment

This |:'r]:'||r| l1as seen :||I|.l::|rp::||:.|l!|.-u.1
it the offices [:::lr|!~||r.ull.' IMlanning
t::,.'l.'it- ard will be evaluated as p.;url
ol our COFpoTale [H.-'rll:‘:lrl't'l.ml.'l:.
Therefore, formal evaluation will be
by tie management commitiee,

REFORT FORMAT 2:
COUTCOMES REPORT

KEY RESULT AREA 1

To ensure access for people with

a disability to services provided by
the NSW Ombudsman

Strategy 1

Review bullding acoess for peaple
who have a dizabdlity

Action

* Review building access for people
with a sight oo plavsical
impainment and make
recommmendiations to building
management for changes to
imprrove access if reguined,

* Ensure all country outreach
venues ane accessible to people
who have a physical disabifity.

Target

Feview of building accessibility and
recommendations put to building
management by end April, 1995,

= All venues for country outreach
visits are accessible for people
with a physical disability.

Responsibility

= Manager Corporate Services and
Public Relation Officer.

Staxtus

* Building managemient has
subamittesd] & I.|Q"|'-I.']Ih]]rl1h'rll
application ko the coundcil for
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mcdifications which included
improvied disability access,
Althowgh redevelopment s a
commercial dedsion, bullding
management has taken on board
representations by the
Ombudsman regarding disability
ACCER.

Comment

In our lease renegotiation, we sought
and building management agreed to
Install a toilet for the disabled on
our floor.

Strateqy 2

Review access for people with a
hearing Impalrment

Action

* Purchase a TTY telephone and
tralm staff im its use.

* Prommote the telephone by
including the number on
stationery brochures, forms and
advertisements,

* Write to peak organisations
advising them of the telephone
rurmber,

* Advertise the telephone number
in peak organisation newsletters
and other appropriate medka.

» Continue advertising country
outreach visits im pegional ancd
local press.

Target

= TTY installed and training
completed by September, 1995,

* Publicity program to be completed
by December, 1995,

* Responsibility  Manager
Corporate Services and Public
Relation Officer,

Sterbus

TTY telephone installed and number
publicised on letterhead amd
brochures.

Comment
The above actbon has been
implemented.

194

KEY RESLUILT AREA 2

Strategy 1

Provide appropriate workplace
technology and equipment for staff
whio have a disability,

Action

= Asgess the eguipment needs of
reew staff who have a disability.

* Undertake a survey of existing
staff bo ensure current staff with a
disabrility have access to required
technology,

* Ensure appropriate staff receive
available literature an equipment
available 1o assist people who
have a disability.

* Adsess special equipment needs of
new staff,

* Provide funds in the anmnual
budget for the purchase of special
equipment for staff who have o
clisabdility.

Terrget

« Staff with a disability will have
spiscialised equipment available to
assist in performing thelr duties.

= Funds will ke available for

purchasing appropriate squipment
for staff who have disabilities.

Reiponsibilily
Manager Corporate Services.

Staturs

meeds of staff who have a disability
are discussed with the individweal
staff membser and equipment
purchased, Fupding has been
provided from existing stores

budget,

Commenit

Five per cent of stafl have indicated
they have a disability {source: EEQ
statistics). Where necessary,
modifications 1o work have
ocourred and specialist equipment
purchased,

Strategy 2

Review the principle of adjustment
az it applies to the work force,
inchuding position descriptions for
ey ancd t.-n.i.-.'tinl_'l staff.

Action

¢ Riview existing internal policies
o employment that will impact
on peophe who have a disability.

Ensure the principle of reasonable
adjustment is Included in these
pralicies,

= Provilde informatlon for mamagers
and supervisors to ralse awareness
of reasonable adjustment.

& Revhiw lhl:l:‘!lugli dliscussion with
staff who have a disability, the
Imp1|.='|'|:||.=|'|latiml o resasonalile
acljustinent,

Target

Improsements in individuoal
|:1-:I'-|.'r|:|.|.1|.'|l'.'ll:r as p-chl'liurh. are tailared
(1] 5.|'I-E~|.'ial s (Lo be asseised
under performange system),

Responsibility
Manager Corporate Services,

Shatui

This ks belng done on a case by case
basis. A number of staff have had
thaedr dutles reviewed in accondance
with the principles of reasonakble
adjustment.

Camment

There has not been any difflculty o
date in modifying position
descriptions of staff under the
reiscnable adjustment principle. It
is nat envisaged that any difficulty
will occur in the future,

Strategy 3

Provide opportunities for the
employment and training of people
whao have a disability.

Acthon

* ldentification of pesitions that
coiald be filled by a person with a
dizsability apd amend position
descriptions as requirsd,
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» Contact peak bodies which assist
peaple with a disability to find
cmployment when appropriate
positions beoomae available,

* Investigale opportunities for
temporary employment or work
CXpErience.

& Doy and monitor canees
development plans for staff with a
disability in line with the office’s
performance developiment systemm.

Targed
Increase over tme the number of
stafl who have a disabiliey.

Respowsibility
Manager Corporate Services,
managers and supervisors,

Stentus

This strategy has ot been fully
implemrented as yet although the
office his explored participating in
vilricass training programs,

Comment

We hawve hod discussions with a
training provider about participating
i a traiming programs and we will
provide some opportunities in 1999/
2K,

APPENDIX 7: SIGNIFICANT
COMMITTEES

Internal

Manogement Commiltes
Irene Moss, Osmbudsman

Chris Whesler, Deputy Ombuodsman

Greg Anddrews, Assistant
Ombudsman (General )

Stephen Kinmond, Assistant
Ombudsman (Folice)

Anne Barwick, Assistant
Ombudsman (Childeen and Young
People)

Anne Radiord, Manager General
Team

Markinne Christmann, Manager
Palice Team

Andrew Patterson, Specialist
Investigator {Child Protectlom)
Anita Whittaker, Manager Corporate
Suppart

Kim Swamn, Senior [nvestigatbon
{Legal)

faint Conzultative Committes
Chirls Wheeler, Deputy Omibaedsman

5!l:|‘.'llll."n Kinmond, Assistant
Crmbascsman {Police)

Anne Radford, Manager General
Team

Anita Whittaker, Manager Corparate
Support

Vince Blarch, Staff Representative

John MeAteer, Staff Representative

Limdy Annakin, Alternate Staff
Representative

Wavne Kosh, Alternate Staff
Representative

IT Comumilles
Gireg Andrews, Assistant
Ombudsman (General)

Stephen Kinmond, Asslstant
Ombudsman (Police)

Anne Barwick, Assistant
Ombudsman (Chikfdren and Young
People)
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Beth Cullen, Mansger Assessmieil
and Amalysts (Chibd Protection)

Anne Radford, Manager General
Team

Anita Whittaker, Manager Corporate
Supyaort

Geeoff Mearce, Manager [T

Access and Awareness Commilies
Chris Wheeler, Deputy Ombudsman
Anne Radford, Manager General
Team

Anita Whittaker, Manager Corporate
Support

Marianne Christisann, Manager
Police Team

Lawrel Russ, Senior Investigation
CHficer (Aboriginal Complaints
Limnith

James Tremain, Public Relations
Crfficer

External (office representatives
only)

Protected Disclosures implementation
Steering Committes:

Chris Whieeler, Deputy Ombudsman
Fioma Manning, Investigation
Crficer (Projects)

Ethics Working Parly

Chris Wheeler, Deputy Ombudsman
Fioma Manning, Investigation

Oefficer (Mrojects)

NIW Public Sector Corruption
Prewention Commitiee

Fiona Manning, Investigation
OHficer (Prajects)

Community Services Review
Council

Irene Moss, Ombudsman
Chris Wheeler, Deputy Ombudsman

(Alternate)

Omburdsman Nehwork (Nebwork of
accauntability agencies)
frenc Moss, Ombudsiman

Chris Wheeler, Deputy Ombudsman

Austratosion Ombudsmaon
frene Moss, Ombudsman
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ttermal Witness Advizory Cowmcll
Stephen Kinmond, Assistan
Ombnacaman (Palice)

John MeAteer, Investigation Cifficer

Police Complalnts Case Management
Steering Committes

Stephen Kinmond, Assistant
Ombudsman (Police)

Police Complainis Case Monagement

Working Party
Geodf Pearce, Manager IT

Quaolitative ond Strabegic Audit of the
Reform Process of the NSW Police
Senvice (QSARP)

Stephen Kinmond, Assistami
Ormbasdsman (Pallce)

Iwvenile Crime Prevention Advitary
Commiltes

Margo Maneschi, Senlor
Investigation CHficer

Prisoners Legal Service Advisory
Commilies

Lindy Annakin, Senlor Investigation
Officer

Department of Local Government
Liafson Committes

Anne Radford, Manager General
Team

Dominic Riordian, Senios
Investigation Cefficer

Departrment of Ueban Affain ard
Plansing Acereditation Taik Force

Dominic Riordan, Senior
Investigation Officer

Interagency Investigative
Forum

Anne Barwick, Assistant Ombudiman
{Chifdren and Yourg People)
Anclrew Patterson, Specialist
Investigator (Child Protection)
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APPENDIX &: LEGAL
CHANGES

Ombidoman Amendment (Child
Protection and Community Services)
Act

The Omeluretspuen Act was amended in
December 1998 1o give the
Chmbaedsman oversight of allegations
of, and convictions for, child abuse
against emplovees of certain
designated government and non-
govermmaent agencies, The Act also
applies to all other pablic
authorities in certain circumstanoes,

The Cuerbwcleraer Amevidment (Clvilil
Protection and Covnminity Services)
Act inserted a new part, Part 34, into
the Cembridsian Act to enable the
Ombudsman to oversee and monitor
investigations into allegations of
child abuse against emplovees of
designated agencles, oversee and
monltor the action taken In respect
of such employees; directly
investigate allegations of child
abuze, as well as the handling of or
response to such allegations; and to
Eeep under scrutiny the systems
used by designated agencies for
protecting children,

Part 3A commenced operation on
May 7, 1999, For further
information on the Implementation
of Part 3A of the Cenbrdsanan Act,
refer to the body of this Report.

Ombudsman Regulation 1999

Part 3A of the Ombardseman Act,
relating to the Ombudsman’s child
protection jurdsdiction, places
particular obligations on certain
government and non-government
agencies, These agencles are referned
b im thae Act as designated
gocernment agencies and designated
NON=ZOVErnment agencies,

Section 254 (1) of the Act allows
agencles to be prescribed as
designated government agencies and
designated non-government
agendches for the purposes of Fart 34,

The Ombudsman Regulation 194949,
garetied on May 7, 1999, prescribed
statutory health corporations and
affillated health crganisations
within the meaning of the Health
Senvices At 1997 as designated

agencles,

Palice Service Amerdment
(Complaints and Management
Reform) Act

The Police Service Arnrendimernt
(Complaints aul Managerment Beform)
Act 1998 came into effect on &
March 1999, introducing significant
amendments to the Palice Service Act
in refatbon to the management of
complaints about police conduct,

The effect of the amendments s
discussed in the Introductony
overview discussion in the Police
section af this report.

The Police Powers (Vehicles) Act

The Pellce Powers {Velilcles) Act 1998
came into operation on 1 Januwary
1999, The Act confers powers on
police in relation to the stopping of
viehlcles,

The legislation charges the
Ombudsman with the responsibility
of monitoring the exercise of police
powers conferred by the Act. For 12
months from the commencement of
the Act, the Ombudsman will
scrutinise the exercise of the powers
conferred on police by the
amendment. At the end of the 12
menihs we will formally report our
findings to the Minister and
Commissioner of Police.

Prodected Disclosures Act

Thie Pratecled Disclosnres Amerdnnest
iPodicel Act 1'*98, which came inta
cifiect on 27 Movembser 1998, pat
beyond doubt that police officers
can make protected disclosures
unider the Prodected Disclosures Aol

That amendment to the Frofected
Disclosieres Act also effectively
reversed the onus of proof in
relation to the offence of
“detrimental actlon” in that Act
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(5.20). Now, once a whistleblower
hias demonstrivted that they made a
protected disclosure and were
subjected to detrimental action, it
lies on the defendant o prove that
the detrimental action was not
substantially in reprisal for the
whistleblower making the protected
chisclosure (5,200 LA}

Local Government Act

Thar Local Sronvernirmenit Aot was
amendad in November 1998
provide that the Minister for Local
Govérnment may order & coundcil to
chor suechh things or refrain from doing
such 1hing:g. arl.‘uil'lg Trovm
recommendations contained in a
report macde by the Ombudsman
(urder section 26 of the
Crmbudsman Act)h as are specified in
the orcler (5. 434A). The council must
comply with any such order made
b the Minister

APPENDIX 9: SUBMISSIONS

Police Service Act

Recommended sulstantial sevision
to streamling and improve the
management and oversight of
complaints about police in N5W,
Prepared in conjunction with the
Police Integrity Commission and the
Palice Service,

Pafice Complaints and Case
Management Sysitem

Detailed review of the Ombuadsman's
requirements for the POCM, a
compiiter system to link the
Ombudsman, FIC and Police
Service's complaint information
systems.

Ethmic Community Liaison Officers
Contributed to review of the Police
Service's BCLO program.

Detention After Arrest

Submission to review of
imvestigative detention provisions of
the Crinnes Amerrcanenit {Delerilion
After Arrest) Act.

Police Acadenmy

Contributed to review aof Safe
Custody Working Party review of
safe custody cowrse, and revision of
training for statement preparstion,

Code of Conduct and Ethics
Submission on Police Services
review of the code.

Investigation guidelines

Comments on Intermnal Affairs
Georges River Region Pilob Site:
Guidelines for Managing Category 1
Investigations,

Reports to Police Service

On expediting its responses to
complainants, and on its use of
alternatives to arrest and charging of
Aboriginal people.

Monash University Centre for Paolice
and Justice Studies

Submission for a comparative study
of police complaints systems in
Australian jurisdictions.
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COUMCILS

Fittwater Council
Policy concerning on-street
parking.

Fittwater Council
Policy on secondary employment.

Tweed Shire Council

Palicy concerning commundty
liaison and complaints
management,

Gostord City Council

Palicy concerning community
linison and complaints
management,

Cabonme Council

Chmbudsmian's new powers in the
ddministration of local government,

Sutherland Shire Council

Estallishiment of a Sutherland Shire
Council Ombudsman,

Lismore Counchl

Palicy on paviment of legal expenses
1o councillors in relation to the
discharge of functions of clvic
alfice.

Clarence River County Council
Policy on conflicts of interest
between county council and
constitwent councils.

Greater Taree City Council
Policy on reasonable expenses for
production of documents under

subpoena

Blacktown City Council
Pollcy on sale of Information to
commerclal interests.

Eurabodalla Courneil

Pollcy on complaints and service
requests,

PUBLIC AUTHORITIES

Department of Aboriginal Affairs

General commentary and
observations on the operation of the
Aboriginal Land Rights Act 1983
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{SWh and the Aboriginal Land PREMIER'S DEPARTMEMT

Comncil System, . )
: = Submission on Guidelines for I're-

Department of Urban Affairs & employment Screening under the

Planning Cornnission fiv Children and Yy

Sydney Water Licence Regulator - Feopée At

operational audit.

Department of Urban Affalrs & = Information technology

Planni requirement in child protection
jurisdictiod

Accreditation schiemes for
professional bodies, * Performance Indicators for

Strategic Policy and Reform.
Mator Accidents Authority

Complaint handling procedures,
AUDIT OFFICE

De t of Local Go it
partmen vernme = Information about complaints

Chumpes fo tendering tgalation, received about the Office of the
Victifns Services PFrotective Commissioner and
Complaint handling procedures, Mublic Guardian and the Oifice of
the Public Trustes,
CABINET OFFICE
OTHER

= Various submissions relating to the

legislative response to the Morthern Territory Ombudsman

recommendations of the Roval Policy on searching prison cells,

Comnmissions into the N5W Police
service relating to child
prodection, including the
Commission for Children and
Young People Bill, Child
Mrotection (Prohibited
employiment)y Bill and
Ombudsman Amendment (Child
Pratection and Community
Services) Bill,

* Proposed regulation under Part 3A
af the Cenbridsirar Aot to nominate
statutory health corporations as
cesignated government agencies
ardd affiliated health organisations
as designated non-government
organisations

* Proposed regulation under Part 34
of the Owebundseum Act to nominate
the Ambulance Service as a
designated government agency

= Mroposed regulation umder Farg 34
of the Onduidsenm A to nominate
famibly day care services as
designated non-government
agencies
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APPENDIX 10: PUBLICATIONS

The Cymbrdsrarn Act prevents the office from releasing
any information relating 1o an investigation unless it has
been tabled in Parllament. For this reason, most of the
Ombudsman's reports are not available to the public. The
following is a list of reports which have been made
public during the past five years. To obtain a full list of
publications contact the Pubdications Officer (02) 9286
1072, Reports to Parllament are $10 unless otherwise
stated.

Councils and local govermment

= Hatany Courcil: Fotany Council's Clhallenge to Limir e
Scope of the FOF Act and the furisdictior of the
et sararn | 19060

& Leomied Cowndiact amd Aanrinistretive Proctice (1995)

* Hiwkesbury City Cormcil’s Cowndunct Relating te Orarige
erove Mall, Riclmond (1994)

Correctional centres
& THie Saviers Rmrﬁr (1997
* Mulawa Repawt (1997) §50

Freedom of information

# Pringe Alfred Private Hospltal Profect (1997)

 frplenmevibiveg bhe FOJ Act: A Siap Shot (1997

® Bokaoy Conncil; Botmry Conncil's Cluarllenge te Lisrit the
Scape af five FOT Act annd the Jurisdiction of the
Clerabuwdsrmin | 1%06)

¢ Freedmit of Information: The Way Alead (1995)

& Propised Armeridnnent to the Freedom of Infosmation Act
ITRES [19594)

Police

= Loss of Connmissioner's Confiderce (1995

= Tha Niarfored Bepat | 19949)

= [Mficers Under Stress (1999

» Police Adversely Mentlowed at thie Police Royal
Covnrnission |1998)

= Risk Assessment of Police Offfcers (1998)

o Alisowr Lewls aud Lithgow Pidice (1997)

o Coprflict of fnterest: A Service-wide Proflens (1997

o Coprflict of fnterest (1997

* The Foster Repart (1997)

= The Westonr Report | 1995

* Police avd Teserarice dovestigators (19496)

* The Piat Report (1906)

= Police Conciltarbion Lipalere (1996)

= Cowfideerbinl Tnformation ard Police (1995)

= WAW Police Cornplaints Systemn (1995)

= Riavermnd Denedng Witllaneal frorn Bee Wiliness
FProtectioen Schenre (1995)

* Rice Belattons aved Pollce (1995)

* Police Teternal Investigations: Pear Chnalite Police
dervestigatioees fmto Complaints of Pollce Miscondncr (1995)

¢ Police conrciliantion: Towerd Progress (1994)

# lmnproper Access andd Use of Confidentiol Iinformation by
Police (1994)
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# Uirpent Amerefinents o Section 121 of the Palice Service
At {154

Public authorities

# The 5TA Report (1997)
* Inujuviry dvvbo fivenile Detention Cenlres (1996)  §50
# Poychilogists Registration Board (1995)

GUIDELIMES

o Child Profection; Your New Responsibilities (1999 free

* [dealiig With Difficult Complatnents (1998) 515

* Effective Complaint Handling Guldellines (1995) free

¢ FOI Podicies envd Gridelines second edition (19973 $30

¢ Crowd Coedrct and Admimistrative Practice For Coimncils
second edition (1995) $30

# Gl Conghect and Admindsinative Practice For Public
Anthorities wod Officials (1905) $30

* Prodected Disclosures Guldelines thivd edition (19%9) 130

BROCHURES/INFORMATION KITS/PAMPHLETS
EITS {Frec)

* General information kit (includes one copy of each
brochure, Finrctions & Jirisdictions information sheet
and publication order form)

FACT SHEETS {free)

* Womrgre's Tsanes: The Onrlradsmman and Yo (1999)

# Palice comiplaints: Rights & Dutles of Police Officers {1999)
BROCHLURES (free)

= Child protection (1999

* Coutrses for Erontline Staff and Managers (training) (1999)

= (eeneral feformution (195
{Available woon in; Vietmamese, Chinese, Arabic,
Spanish, Greek, Turkish, Korean, Serblan, ltalian and
Croation)

* Got a complaint? (youth brochure) (1998)

= Mediaion

= Problesns with police? (1999)

= Problenes in defention? (1998)

= Soume Hips for makig @ complaint (1999)

® That's nod fair! (Aboriginal brochure) (1999

o Trowle witle coumncil? (1996)

» Ulniappy with e FOU decision? (1998)

IMFORMATION SHEETS (Free)

o Adrriistrative Good Conduct (1997)

«  Principles of Adwiindstrative Good Condict (1997)

*  Froections aid furisdictions of the Owmbrdsman {1009}
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NIW Ominudsoman Annual Report 1998—99, 199708,
199697, 19941995 (unavailable), 19931994
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1997-95, 1995-99
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PUBLICATION ORDER FORM OFRCELR:

Diate el
Sent by
Some publications are FREE. To order free
publications, please fill in the details below, spanish Greek
For all other orders: Turkish Kaian
= send a cheque or money order with a letter ; :
. B . / Serbian Italian
stating the title/s and quantity required to:
Level 3, 580 George 5t, Sydney, N5W, 2000 _
Croation
* fax a purchase order stating the title/s and
quantity required to 9283 2911 and we will * Cot a complaint? (youth brochure)
forward the publications to you with an
invoice * Cuarantee of Service

If you are unsure of the price of a publication,
please call the Publications Officer on *  Problems in detention?
(02) 9286 1072,

* Problems with police?

PUBLICATIONS — see reverse oTyY

* Some tips for making a complaint

* That's not fairl (Aboriginal brochure) ?

o Trouble with council?

Unhappy with an FOI decision?

INFORMATION/FACT SHEETS oTY

BEROCHURES QTty

*  Child protection

Functions & Jurisdictions of the
MEW Ombudsman

= Police Complaints: Rights & Duties

& L ourses for frﬂn“ine stJff 6‘_ r'l'l-llr'ldl;_.]E‘r.':- I'.?[ Palice Otticers .:".FID.I' l['.I-{:||I.|.|_'|‘_" ﬂll'.f.:f{'r'j._ll‘

¢ General information. Available in: * Women's lssues

English Vietnamese FOSTERS

Chinese Arabic

= MNSW Ombudsman: Tum to us

YOUR DETAILS:

Mame

Organisation

Address

Postcode Telephone: _
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APPEMDICES

APFENDIX 11: STATUTORY DISCLOSURE REQUIREMENTS REFERENCE

This appendix has been prepared to assist the reader to locate in the report those matters specified by
statutory, and other, disclosure requirements.

OMBUDSMAN ACT 1974

Section 3041}

Prepare a report of the Ombudsman's work and activities for the preceeding 12 months, as soon as practicable after
A0 Jumne in each year, and furnish the report to the Presiding Officer of each House of Parliament.

Annual Reports (Departments) Act 1985

81} The Annual Report shall comprise:

901 Ma) = Financial statements Complies
o1 ¥h) - Aupditors opEnion Complics
Wb - Responie from the Department Head to Auditor-Generals report M
1K) - Report of cperathons Complies
Vi) - Ciher prescribed matters Complies
L) Treasurers directions M/A

10 Report of operations prepared within 4 months Complies
11(1) Report shall include:;

111 Ma) - charter Complies
111k - aams and objectives Complies
LR TRRIL4] = BCCEAS Complies
TV M) — meanagement and structures Complies
TU1 Me) - SUITary réview of operations Complics
LR IRHITY = begal change Complies
114 Letter of submission (o mclude:

11{a) = submission to Minister Cipmiplies
11{b) - provisions under which report has been prepared Compies
114{c) = i late, length of delay and reason for 5.16 extension /A
114d) = if no 5,16 application made, reasons Tor delay and failure to make application P
1) - shyned by Departrment Head Complies
1201} Submission within 4 months to Minister PiA
12020 Submission o Treasurer Complies
14 Public availability Complies

Annual Reports (Department) Regulations

4 Start and finish of audited financial statements chearly ndicated Complies
a(a) Major assets, other than land holdings, and major acquisitions Complies
5{c) Code of conduct amendments or new replacement code P
5{cf) Matters significantly affecting reporting in 1998-99 of financial
operations, other operations or chientele complies Complies
5(e) Mumber of annual repont copies printed and average cost of sach Complies
Identification of any unaudited financial staternents or reports MNIA
Performance of executive officers Complies
B Total number of executive positions, comparison with previous year, the
number of females in that total and that comparison with previous year® Complies
10(2) Annual report table of contents and index Complies
12(1) Pubdic availability of annual report Complies

HiW OMBUDSMAN 1998/9% ANMUAL REPORT 201
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Matters referred to in Schedule 1
Information required in report of operations - to the Annual Reports (Department) Reguiations

Charter: banner of establishment and purpose
Principal legislation
Alrns and abjectives:
What Agency sets out to do
Services provided
Chentele served
Arcess)
Address
Telepluone numbier
Business and service hours
Management and structure;
Mames of principal officers, thesr positions and appropriate qualifications
Significant cormittess amd members
Significant committees abolished and established, with functions of the latjer
Crganisation chart showing functional responiibilities
HTITArY revicw of operations;
Marrative summary of significant operations
Financial and quantitative information about programs or operations
Fees granted to non-govermment commanity organisations
Legal change in Acts or subordinate legislation and significant judicial decisions
aflecting the Agency or clients
Economic or other factors that have affected the achievernent of operational objectives

Management and activities:
Mature and range of activities
Measures and indicators of performance showing level of efliciency and effectiveness
Mature and extent of internal and external performance review practices
Benaefits from management and strateqgy reviews
Edanagement mmprovernent plans adopted and achievements in reaching previous targets
Bedajor problems and issues

Major works in progress
Delays in major works or programs
Research and Development:
Completed research
Contirving research and development
Human resousces:
Mumber of employess by category and comparsison with previows three years
Excepticnal movement in salaries
Fersonnel policees and practices
Industrial relations policies and practices
Consultancies:
Costing more than $30,000
Costing less than 30,000
Equal employment opporiunity:
Achaeverments Strategics for the following year
Statistics
Disability plans - progress in implementation
Land disposal
Promoticn:
Publications available to public

inside ront cover
)

11-12
wifvole report
wihile report

back cover
back cowver
back cover

193
193
L]

whaole report
163-180
164

194
mentioned where
appropeiate

7

11-12

158

BIA

MFA

rmenticaed wiere

appropriate
164

Té4

160
Ta0

156
156
156
138

164
164

157

157,158
19
163

197
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Overseas visits including purposes
Consumer response;

Extent and main features of complaints

Services improwved or changes as a result
Cuarantes of service:

Standard for providing service

Comment on variances from standard and any changes made
Payment of accounts:

Performance detaily

Delay in payment of accounts leading to intérest being charged
Time for payment al accounls:

All instances where interest has been paid and reason for delay
Risk management and insurance activilses
Contralled antities
Ethunic aHairs priosity statement:

Frogress in implementing

Strategies lor the next year
Agresment with the Ethnic Affairs Commission and progress towards implementation
MEW Government Action Plan for Women:

Phikcsophy

Podicy orlentathons

Eiy objectives

Specilic goals and strategles
Occupational Health and Safety (OH and S):

Performance

Statistbcal information
Year 2000 (Millennium Bug)

Requirements under Freedom of Information Act 1989 and Regulations:
1, Informaticn i to be provided in the required format
2. Anassessmeent of that infarmation & to be provided

Requirements under Government Pricing Tribunal Act 1992:
Agency Lo provide information regarding determination or recommendation of tribunal

Requirements wnder Treasury Circular Mo, 13 of 1995
Annual Reports - additional requirements:
Contracting and market testing

Requirements wnder Treasury circular No, 1997701

Equal employment opportunity disclosure requirements ;

1. Commentary on Equal Employment Opportunity achievements
2. Statistical information in the required fonmmal

Requirements under Treasury Circular No. 1997 /07
Annual reporting update:
Dizakility Plans
Ethnic Affairs Priorities Statements and agreements
Account payment pedormance

Requirement under Treasury Circular Mo, TC 98/09
Progreds Reports on Year 2000 Millenniem Bug Project

HEiW OMBUDSIMAN 199809 ANMNUAL REFORT
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Tad

160
160
Back cover
Back cover
160

165
165

165
166
MfA,

147
148
kA

151
151
151
120

157,166
157, 166
162

189
189

BiA

159

157
157,158

151, 191
147
165
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Requirements under Treasurer's Memorandum Mo, T 92/9
Annual reporting requirements:

() Mumber of copses printed and oost

(b Index and tabde of contents

(¢} Provided to Parliament in computer-readable loom

Requirements under Treasurer's Direction TD 200,01 General Insurance:
Repart an fidk management and insurance activilies

Requirements under Premiers Department Memorandum MNo. 91.27
Requirements for all M5W Government publications

Requirements under Premiers Depariment Circular Mo, 92/4
Senior Executive Service - Reporting in annual reports®

Requirerments under Premier’s Department Memorandum Mo, 54-28
Changes to Procedures for Making Statutony Rules
1. Anrusal réparts o detail any departures from Subordinate Ledislation Acl

Requirements under Premier's Memorandum No. 98-4
Production costs of annual reports

Requirements under Premiers Memorandum No. 99710

Iniche fronl cover
Comiplies
Comphies

Comiplies

158

A

Insiche frant cover

MEW Covernment Action Plan for Waomen 151

Crocupational Health and Safety 157

Year 200 (Millenium Bug) 162

Covernment Energy Management Polkoy ial

Molas

a The report complies with all requirements under Premier’s Department Memorandum Mo, #1-27 except for
that which requires inclusion, on the front cover, of the legend: “The Mew South Wabes Government, putting
people first by managing better”. This decision not to inclede these words is based on the M5W
OmMBLUDSMANs independence of govermment.

BiA kot Applicable.
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WHO CAM COMPLAIN TO THE
OMBUDSMANT

Anyone can make a complaint to the
Crmbasdsman, If you do not want Lo
complain yourself, you can ask
anyone — a relative, friend, solicitor,
welfare worker — to complain on
your behall, A member of Parliament
can alio make a complaint for you.,

How do | make a complaint?

. Start by contacting the
authority invalved. Many
hawve cusiomer service

centres for handling complaints from
the public. If you need advice at any
tirme, you can phane us, If you ane
winhappy with the way an authority
has handled your complaint, you can
cormplain Lo ws.

All complainis to us must be in
weriting, Youd complaint can be in any
language, I you have difficulty writing
a beller — chue to language or a
disabdlity — we can help. We can also
arranige lor translatbons, interpreters
and other sarvices.

What should | include with my
complaint?

It is Important that you
-ﬂ‘ briefly explain your

CONCEMMS N your own
words. There should be enough
information for us to assess your
complaint to deterrnine the most
appropriate response.

When writing your complaint, you
should consider all the relevant facts
(g, What happened? Who was
imvalved ? When and where did the
ewvenis take place?) and what action or
outeame you wodld like (o see as a
resLlt of your complaint.

You complaint should inchede copies
ol all redescant {I:II'E'EpﬂI"II‘JEI"I{E‘ I ey
o and the ACPEMCY,

What happens to my complaint?

A senior investigator will read

your complaing (o see

whether we have the power
to inwvestigate. We do not have
resounces o mwvestigate every
complaint, 50 prority 5 given o
serious matters, especially if &t is an
isseie likely to affect other peoplbe. If
there are reasons why we cannot take
up your compdaint s will teldl you.

i wee have the power and the
FESCHErCEs (o examine your complaint,
wiz will phone the authority or person
invalved and ask for an explanation.
Many complaints are resolved at this
stage. If we are not satisfied with the
authorty's response, we may
investigate. If we are going to
inwestigate your complaint an
investigator will contact you,

What happens in an
investigation?

The first step in an
Ty inwestigation is to require the

authority to comment g
your complaint and explain its
actions. We will bell you what the
authority has said and what we think
of its explanation. Some matters are
resghoed at this stage and the
imvestigation is discontineed,

if the investigation continwes, it can
take several months until a formal
report i issued. You will be told if your
compaint is going to be dealt with in
this way and what is likely to happen,
Durirg investigations the
Cmbudsman may use her Royal
Commission powers to demand
imformation or documents, Such
powers, howeser, are used only in
special circwmstances,

I wee find wour complaint is justified,
the findsngs are reported to the
authority concerned and the relevant
minister. You are also told of the
conclusions and findings.

In & report, the Ombudsman may
ke recomumaendations, We cannal
force a public autharity Lo comply
with recommendations, however,
aurthoritics ussally do sccepl e
Ombudsman’s recommendations, H
thaey do mot, the Ombmediman can
report to the Parliament,

What if | am unhappy with the
COmbudiman’s actions?

= H you are wnhappy with the

y aur decisionm you can ask for

your case o be revigwed,
Howeser, a decision will ondy be
revigwed ance, Al reviews are
condwcted by senior staff and by
someene other than the officer
orginally assigned your complaini.
Telephone or wiite 1o the Cormplaints
Manager i either the General, Police
of Child Protection Team if you have a
sugagestion, complaint or want to
request a review of any decision,

M yiodn are unhaggy with any of o
procedures, contact the Pardiamentary
Commitbee on the Odfice of the
Crmbudsman and the Police Integrity
Commission, The commities
maniions and reviewss the
Omibudsmman's functions. However, i
cannol review the Ombudsman’s
decisions about individual complaints,

Achcdres wour keilers (oo

Cherk to the Committee
Commitiee on the Office

of the Ombudsman and the
Police Integrity Commission
Parliament Howse
bacquarie Street

SYDMNEY NSW 2000




NSWOMBUDSMAN

580 George Street
Svdney NSW 2000

Tel: (02) 9286 1000
TTY: (02} 9264 BOSO
Fax: (02) 9283 2911
Todl free:; 1800451 524

Email: nswomiboE

nswombudsman. nsw.gov.au

Hours of opening

hMonday to Friday

Yam - 5pm or at

ather times by appointmeant

MNEED HELP?

if you hove a complaint about o NSW
Covernment aubhosity or public servant, you con
tell the Ombudsman

The Ombudsman is independent, impartial and

provides senices free of charge,

We willl give your complaint carelul attention, If it
i5 something we con and showld imvestigate, we
will do this as quickly as possible, acting fairly
and independently. If your comgloin is justified
wie will recommend changes to fix the problem.

If we don't investigote we will explain why. If we
cant suggest anather way fo salve your problenm,
we will fell you,

There ore fmits to our powers and resources but
wilkhrt thase lmnts we will do whatever we can to

e you,
What you can expect from the Ombudsman
¢ friendly, courteous attention

* the personal assessment of eveny wrilten
complaint by o sembor officer

todatly independent advice
irrvestngations in private

procedunes that ane fare (o you and the
authority concerned

clear explonotions about what we can and
carmdd do

requiar information about the progress of
FOur Corrpla

full reasons for any decision we make,

MSW Ombudsman website:

http:/ /www.nswombudsman. nsw.gowv.au




