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HISTORIC
BEGINNINGS

The word Ombudsman dates
back 1o 1809 when the Swedish
Parliament created a new
official known as the Justitie-
Ombudsman, This loosely
translates as “citizen's defender”
or "representative of the people”,

Today, about 50 countries
have adopted the Ombudsman
concepl, In some couniries or
provinces the position has been
given other titles suggestive of is
role such as Mediateur (France),
Protecteur du Citoyen (Quebec)
and Parliamentary Commissioner
for Administraticn (United
Kingdom).

The first NSW Ombudsman
ws appointed in 1975 and the
legislation became operative in
May that year. In 23 years there
have been many changes: public
authorities have merged and
separated and there have been
four very different Ombudsman,
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WHAT THE
OMBUDSMAN
DOES

The Ombudsman investigates
and reparts on complaints about
the conduct of public authorities

and their employees,

Chier the years, we have
helped many thousands of people
resolve their grievances with
Bovermmel agencies,

Since inception, we have
diealt with more than 119,000
formal complaints and 149,000
informal complaints.

While in that time we have
achieved much for individual
complaintants, there have also
been significant achievements
which benefit the public through
improvements in public

administration,

QUR ANNUAL
REPORT

Our annual report is a public
record of our work and through
it we are aceountable 1o the
people of NSW through the
Sate Parliament.

The first part of this report
looks at our periormance and
organisation. The remainder is
structured around our four core
goals of;

* improving the NSW public
sector;

* ensuring we are accessible:

* continuously improving our
services; and

*  providing a cooperative and
productive workplace,
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OUR MISSION

Ta safeguard the public
inberes] by

" ensuring an appropriate
response to complaints abou
public authorites; and

o promoting fairmess, integrity
and improved public
administration in MW,
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OUR VALUES

We are commilted bo:

¢ seiting aside personal
interests and views in the
discharge of gur funclions;

* acting conscientiously and
competently;

= freating individuals and
organisations courteously,
attentively and sensitively;

= implementing fair and
adequate procedures;

* using resources efficiently
and effectively; and

= providing a service that is
accessible 1o evervone,

OUR SERVICE
GUARAMTEE

If you have a comiplaint about a
MNEW Government authority or
public servant we puarantee [0
give it our most careful atention,

If it is something we can and
should investigate, we will do
this as quickly as possible, acting
fairly and independently. If your
complaint is justified we will
recommend changes to fix the
problem.

I wee don't investigate your
complaint we will explain why.
If we can sugpest another way 1o
salve your problem, we will 1ell

YL,

There are limits (o our powers
and resources, but within those
limits we will do whatever we
can to help you.



LETTER TO PARLIAMENT

The Hon. Virginia Chadwick MP
President

Legislative Council

Parliament House

SYOMEY MSW 2000

The Haa, john Murray MP

Speaker

Legislative Assembly
Parliament House
SYDMNEY NSW 2000

Dear Madam President and Mr Speaker,

Under section 30 of the Ombudsman Act 1974, the Ombudsman is required to submit an annual report to
Parliament. This is our 23rd annual report and contains an account of our work for the twelve months
ending 30 June 1998, This report is alse made pursuant to section 31 of the Oymbudsman Act.

The report includes an account of the Ombudsman’s funclions under the Police Service Act and
material that is required in terms of the Annual Repors (Departments) Act, the Freedom of Infarmation Act
and the Disability Services Act.

Developments and issues current at the time of writing (July-5eplember 1998) have been mentiomed in
soume cases in the interest of updating material.

The repart aims to give a flavour of the matters dealt with by my office during the year and so the case
material contained in the report covers a broad range of complaints from the significant and complex to
the ordinary,

| draw yeur attention to the provisions of section 30 (3) of the Ombudsman Act in relation te tabling
this report and request that it be made public forthwith,

Yours sincerely,

—Gnee Moo

Irene Moss ACE
MSW Ombudsman
Movenmber 1998



It is critical to the work of this
office and other watchdog
bodies, and fundamental to
proper accountability, that
public authorities respond fully
and honestly to our inquiries.
Where this office suspects and
discovers failures to respond
fully and honestly, we will

pursug the matter vigorously.

Irene Maoss, AD,
RSW Ombudsman
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COMPLAINT STATISTICS — A SNAPSHOT

This year has been a very busy one. We dealt with 8,245 formal
written complaints, 17,425 informal oral complaints and 2,695
inguiries— that's about 100 new complaints every business day. As |
said in my foreword last year, increasing complaint levels year aiter
year seem to be a fact of life for this office,

To put this year's statistics into some medium-term context, | have
analysed complaint levels over the last five years, Lising the 1993-94
financial year as a base, the number of written complains to this
office has increased by nearly 16% to 8,245 this year. The number of
complains actioned (i.e, those nol declined at the outset or those not
oultide our jurisdiction) has increased by 61%. Informal oral
complaints and inquiries have increased by 130%. In the same period
our jutisdiction has been expanded 1o inclede:

» dealing with protected disclosures and providing advice to public
officials (Protected Disclosures Act 1994);

= determining appeals against decisions by the Commissioner af
Police in relation 1o inclusion in or removal from the witness
pratection program (Witness Profection Acr 1395

= auditing certain records of agencies authorised to conduct
controlled operations {Law Enforcement (Controlled Operations)
Act 1997); and

»  monitoring the use of pawers conferred on police by the Crimes
Legislation Amendment (Police and Public Safety) Act 1998,

MORE AUDITING?

The expansion of our jurisdiction over the last few years has seen us
furthier develop an audit role. In addition to specific statutory awdit
functions in relation o telecommunications interceptions and
controlled operations, we have spent time encouraging and assisting
public authorities to put in place better systems to improve their
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administration, as well as " asditing” their
compliance with other administrative requirements.
Exarmples include;

* An audit of compliance by public authorities
with the various requirements relating to the
repaorting of freedom of information applications.
This was the subject of my report (o Parliament
im July 1997 that revealed a disturbing lack of
compliance by the public authorities that wiere
audited (only 1 in 5 fully complied with their
statutory obligationsl. The audit was repeated
this year and the results are set oul in Fresdom
of information in this report. In brief, this year’s
audit revealed a continuing problem.

e A continuation of our audit of public authaorities’
compliznce with the Premier's Memorandum
Gh-24 relating o protected disclosures, The
memarandum required all public authorities 1o
implement documented inernal reporting
procedures under the Proftected Disclosures Act
by 30 January 1997_ A large number of public
authorities to whom the memorandum applied
had not complied by the 30 January 1997
deadline, We progressively audited compliance
with the memorandum and reporied in July 19958
that a handful of agencies had still not complied
some 17 months after the deadline. As at the
time of writing, this situation has now been
largely rectified,

A continuation of our audit of the contents of
protected disclosures intermal reporting policies
of over 130 public authorities (so far, it appears
that only 52.5% are adeguate). We have been
working with authorities whose policies were
inadequate to secure their improvement (see
Protected disclosures in this report],

= An awdit of the Police Service's handling of 337

internal management matters no longer reported
to s (see Police in this report).

= During the next vear we will monitor
compliance by a selection of public authorities
with their statutory obligation to make and
keep records of their activities. This obligation
has been enshrined in legislation in the form
of 5.12{1) of the State Records Act 1998
{a requirement which this office sees as very
much related to cbligations under the Freedom

af information Ach. While we understand that
agencies may feel that such record keeping
reguirements are burdensome and may
constitute unnecessary red tape, these
requirements are impaortant in maintaining and
reinforcing accountability standards. Our aim is
1 ensure thire 1s a proper balance between
requirements (o keep records and efficient
public administration,

= Our Covmpldaind Handling in the Public Sector
(CHIPS) courses and guidelines. These courses
have been designed 10 encourage public
authorities to develop effective complaini-
handling systems and to train front line staff and
managers an how to make the most ot of
complaints, During the coming yvear, it is my
intention 1o have some of these complaint-
handling systems audited.

Owr involvement in these audits has not been al
the expense of our traditienal complaint-handling
role, As the statistics referred to above clearly
show, the office remains at the front-line as the
State’s general junsdiction watchdog., However, in
my view, a focus on auditing will make a useful
contribution 1o cur preventative and systemic work.

THE MEANING OF MORE COMPLAINTS

It would be tempting, but | think guite wrong, to
conclude from the statistical snapshaot that the
performance of the NSW public sector is
deteriorating. As | said last year, | believe that
increasing complaint levels can be a reflection of a
public that is more aware of its right to complain
and confident that making a complaint is
warthwhile, This increased awareness and
confidence is, in my view, reinforced by a public
sector that has increasingly embraced the view that
complaints are a useful source of information which
can improve service, This report gives several
examples of public autharities responding promptly
and effectively to complaints, indicating a
willingrness to review the action or decision that led
to the complaint and to resolve the problem.



A healthy approach

One case where this positive attilude was
illustrated related 10 a recent investigation we
carried oul into the State Tramsit Autharity (5TAL A
complaint was referred 1o this office by the then
Minister fior Transport in relation to the adequacy of
the practices and procedures of the 5TA in response
to assaults on bus operators. Cur report identified a
numbser of inadequacies and made 38
recommendations for improvement. The report was
made public in September 1997 and gave rise (o
some very oritical media commaent about the 5TA.
Throughout the process of the investigation, the
reporting of it, and our subsequent discussions with
the STA about progress in the implementation of
our recommendations, the STA has been committed
to working constructively with this office to rectify
the identified problems. Their attitude was that, “if
we could be doing things better, we want o know
about of, and we will act on identiffed probfems’,
Thiss attitude reflects great credin on the STA, By
admitting the possibility that, from lime to time,
problems and deficiencies will arise, the STA
beaves itsell open to maximising the opportunities
that are presented by complaints. It also allows the
5TA 1o give itself the chance to improve its internal
procedures and its services 1o the public,

An unhealthy approach

The 5TA's approach is to be conirasted with the
conduct highlighted in my report to Parliament of
December 1997 concerning the Prince Alfred
Private Hospital Project. In 1989 the Central
Sydney Area Health Service (CSAHS) contracted
with Macguane Health Corparation for Macquarie
to build a private hospital at Prince Alfred Hospital,
Eight years later no private hospital has been built,
The delay raised obvious concerns. A Freedom of
Information (FOI) application was made 1o the
CSAHS for access 10 their documents. Access was
denied on the basis of a confidentiality agreement
the CSAHS had with Macgquarie. The matter camwe
to us for review and we looked at all the
documents. We recommended the CSAHS release
the documents on grounds that it was in the public
interest for the community to have details about
whal had gone on since 1989, Despite the fact that
the confidentiality agreement did not comtractually

FOREWORD

prevent the CSAHS from releasing the documents it
nevertheless rejected our recommendations, The
CSAHS did not accept our recommendation that it
was in the public interest 1o release the documents.
They efiectively chose a course of action where
they put private interests ahead of the public
interest (see "Commercial in confidence
agreements and Prince Alfred Private Hospital” in
Freedom of information in this reporth, This
investigation reveals disturbing delays and
inadequacies on the part of the CSAHS 1o rectify
identified problems.,

During the year this office formally investigated
the South Eastern Syvdrwey Area Health Service
(SESAHSL This investigation focused on bwo issues,
First, the adequacy and accuracy of written
information provided by the SESAHS to this office.
Second, the adequacy of the SESAHS's
management and administrative respomse 10 some
adverse findings made by a Judicial Registrar
against three of the SESAHS's employees. Both
issues were linked by the question of honesty. The
SESAHS's response with respect to the adverse
findings made against its three employees was
poar, and the SESAHS"s written response to this
office was seriously inaccurate and misleading (see
“Accuracy, honesty and accountability” in Public
authorities in this reportl,

These investigations are indicative of a rather
lax approach to the question of accountability and
a detectable unwillingness on the pant of the two
agencies concerned 1o fix problems brought to their
attention by this office. What was quite stariling
about the investigation into the SESAHS was that it
provided inaccurate information 10 this office.

It is critical 1o the work of this office and ofher
watchdog bodies, and fundamental 1o proper
accountability, that public authorities respond fully
and honestly to our inquiries. Where this office
suspects or discovers failures to respond fully or
honestly, we will pursue the matter vigorously,
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COVERNMENT LAWYERS

We continue 1o monitor closely the use and abuse
of legal advice by public authorities. Several
months ago, | gave the opening address at a
conference for government lawyers (see "Dealing
with lawyers and legal advice” in Public authorities
in this reportl. Lawyers employed by public
autharities have a difficult job. They have to
adhere 1o their professional conduct standards and
obligations as well as the rather special demands of
public sector accountability standards. From ouwr
experienoe, insufficient weight and attention is
given o these accountability standards,

In short, government lawyers need to play a
maore active rale in making a contribution to
compliance with accountability requirements
instead of advising their clients how o avoid them.

YOUNG PEOPLE

Anather area of concern for this office has been
complaints by or on behalf of young people. This
office has increased 15 focus on youth complains
over the past four years and will continue its
attention in this area (see "Working with young
people’ in Police in this report). In a recent speech
to a conference on legal issues for professionals
working with children, I spoke about the proposed
Commission for Childeen and Young People and the
proposal o give this office a new robe in relation 1o
child abuse allegations made against the
employees of designated government and non-
gpovernment agencies. The origin of the proposal (o
give this office this new role lay in the findings of
the Roval Commission into the NSW Police Service
{the Royal Commission).

The Royal Commission identified numerous
cases where agencies either refused to
acknowledge problems or elae failed o ake
appropriate action in response 1o problems brought
1o their attention. One consequence of this seeming
inability of respensible agencies to deal
appropriately with problems brought 1o their
attention was the recommendation for this office o
have an active role in ensuring that agencies
appropriately deal with such problems.

10

In underaking this new role, one of our key
goals, consistent with this office’s overall approach,
will b tor Toster a culiure where agencies will be
open o acknowledging problems or mistakes and
dealing professionally and effectively with them.
Such 3 cullure canrol be imposed, It will only
develop where there is close co-operation between
this odfice and the agencies with whom swe will be
working, To this end, we will adopt a two-pronged

approach;

» ensuring that all designated agencies develop
and implement proper policies and procedures
for identifying and reporting allegations; and

* ensuring that all allegations and complaints are
properly considered.

In my view, competent and professional
investigations are the best means by which the
public can be assured that the substance of
allegations is properly considered while ensuring
alleged wrong-doers are treated fairly, This view is
justified by our experienoe, The N3W Ombudsman
has been in the business of investigating complainis
for 23 vears and | believe we have an enviable
track record and expertise in the area.

POLICE COMPLAINTS

The total number of police complaims received
was very close o that of last year — 5,034
complaints in 1997-98 compared with 5,232 in
1996=57, OF these complaints, 526 were formally
investigabed and more than 100 police officers
were criminally charged in relation to their
miscomduct,

A few months ago a story was published in the
Daidly Tedegraph under the headline "Police
complaints hinder arrests, sayvs Byan®, The article
said:

The system of recording and investigaling
complaints against police officers is hindering
efforts to reduce crime ... [police] officers were
hesitant in going about their duties, fearing they
may be the larget of complaints from the public,

The evidence suggests that this is not the case.
For example, there has been no discernable
increase in complaints arising from Dperation



City5afe, the recent police initiative targeting anti-
social and criminal behaviour around problem
areas in the Sydney central business district. This
operation appears to show that firm policing does
e lead to increased complaints,

While | am determined thay thie rights of
citizens to complain about the conduct of police
will be staunchly protected, let me also state for
the record that 1 will not allow the complaints
systern 1o be misused to penalise police officers for
dhoangs thesr joby, mor will | allow it to hinder police
efforts 1o reduce crime.

Police should see complaints as a management
tool which points 1o areas that may need attention,
nal as a hindrance in their fight against crime or as
a threat 1o honest, hard-working police officers.

Unforenately, somse police commanders
confinue 10 see complaints as only being
significant if criminality or other very serious
misconduct is revealed. They show little
understanding of basic principles of customer
service: for example, some commanders still seem
unable o say “sorry”,

Various other public authorties we deal with
see complaints a5 a useful ool e reveal systems
problems and seck to wse complaint-related
information o improve their services to the
community, The fact that the Police Service —
with an annual budget of more than §1 billion —
has ao-one monitoning service-wide complaint
trencds, illustrates that the Service still tends to see
complaints as a threat rather than an opportunity,

We recognise that the complainis system is an
evolving system, It is inconceivable that we could
sit back and say no more change will be
comemplated. For this reason, | recently met with
the Police Commissioner as well as the Police
Integrity Commissioner to discuss ideas for the
further improvement of the complaints system. An
agreement was reached for further changes and, at
the time of writing, a Bill had been imroduced 10
Parliament. The effect and emphasis of the
proposed changes will be to ensure that the Police
Service is held responsibile for taking appropriate
action in the circumstances of each complaint.
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LOCAL COUNCILS AND ENFORCEMENT

My staff received numerous comiplaints about how
councils deal with allegations that development
consents and building approvals are being breached
o that people are carrying on development or
bailding work without consent or approval, We
were able to resolve many of these complaints
redatively guickly and easily by asking the council
concerned 1o investigate the malter, lake
appropriate action and report 1o us.

We expect that councils will first of all impose
sensible and practical conditions on the
development consents they issue, We also expect
them to properly investigate allegations that
development consents are being breached or that
unauthorised activity is cocuring. Lastly, we expect
that councils will make reasonable and consistent
decisions about what further action they need 10
take of they find evidence of unauthorised activity,
I commend these practices to all councils (see
"Development plans” in Local councils in this
repsoe).

CONCLUSION

Chur work is challenging and, when we are able o
resalve complaints and produce practical
recommendations for change, incredibly rewarding.
I want to formally acknowledge and thank the
team with whom | work and express on their behalf
our continuing commitment 1o wurl-:ing wilh
membsers of the public and the public sector during
the coming year to secure improvements in public

adminisiration.
C“% Ligae “":Z“”"“’

IREME MOSS A
MW OMBUDSMAN

"
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Figure 1: Subject of oral complainis and
inguirbes received

Figure 2: Subject of written complaints received
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our objectives & results
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GOAL

PRIORITIES AND FOCUS

14

T promode fxir, accountabsde and regponsiee public
acdministralion

= provide prompl, appropeiale, ellective snd eliicient
resolution of complaings
= fgcus on comglaings idenbifyang sineciural and procedural

deleciencies in MYW's public adminssiration and
mndividual cases of abuse of powers

= invesligale ard report on sruciual and procedural
deficiencies in public admanssiration.

proviie guldanﬂ_: to agencies through training and
putdications

=  aversighl polece comglainBs syslem B ensure That the
procedures, praclices snd oulcomes ae lair ard
reasanafrle



1997-98 ACTIVITIES AND
OQUTCOMES

FUTURE

= o9 of complaints under the Ombunkmen Aol were
assessed within 48 howrs of recespd (B8% within 24 howrsh

& T% of complaants wnder the Pofice Senvioe Al wene
assesse] snd cross checked agains police service
systers wilhin five working days

= 5% of complamis within jurisdicienn of the Ol
Act were resodved through the provison of indoematian’
advice or comsirsctive action by the public authomy

= 1,393 poalice cases were concilialed (28% ol all
complaliris about policel with & sureey of complainants
feporting a F5% satisfaction rate with conciliations

= 0% of complainis made under the Ombudoman Acr
were [nalised in less than 60 days, with an averape 58
days

& 95% of recommendalions made in reports. under 524
Cxmbuschimnan AT wene implemenbed

= FO% of all recommenidstions made wnder he Pofce
Service Act wiere implenweiied

= 1% of repors under the Omibwdsman Act contaimed
rec ormemendaiions m'.ralwrg l.'hlrlﬂl:‘i. o law, policy o
procedunes

s peguests dor reviews ol deferminations s a percentage of
tctal complainits nalised) woere: Ombuadimmn Act
comgaints [6.5%) and Palice Senvice Ao complalngs (26%)

* 20 podice Imeesiigations were lommally moniooed

» 13 direct irvestigabions under the Police Service Act
were completed

®»  siven special repords seore tabled an Pasliames)

o 21 prolecied disclosure workshops were conduched
throughout 1he Sale

= pine courses wene conducted in comiplaing h:lru'lt-m.g iar
Franglme slafl

&= pime cowrses wiene conducted in Lmd-l;lrsr.mdlng
complaints managemeni

#  rewiew Bhe polece complasnis syssem with & v b

proposing begislative changes do sireamline system inole:
lepislation was antroduced into Parliament in O obes

1998]

= restructuie b police beam 1o rellec) the regeonal
structure of the Polsce Service

continue o rigorously assess complains

= maintam o current level of monitoring of police
inwestigations

= mainlain our current fevel of dineol investigalion

& mairlain owr current bevel of special mepodls 16
Parliamant

= condief] Iraining courses in nvesigating, profecoed
ddischosunes

*  publish guidelines an dealing with dilficudl comglainants
fpublished in Octoher 19981 and comduct raining courses
an this bopic

s putitinh guidelines on oplions foe reciess (o
riladministration

= genwlinue Gur nvalvernend m the eihics u:nrl:qu padty arul
the protected disclosures implementation steering
COHTIFTIA R e

15
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GOAL

PRIORITIES AND FOCUS

To monilor cur pedormance in cfder 1o continually
imgrose 1he qualily of our wiark

use behaalogy betler

susviy comglainants and public aulhondlies (s resaances
permitl

msamilor our performance 1o develop benchmarks Bath
imieemally and wilh other agencies (hese Beachmarks
enalile us b Epcus on im@Ereying our work  pRocEssrs as
wirll a5 being an acoountability tool)

review our policies, procedures and practices

Ll

T ancepase awareness of our role and lencticas and 10
pramate access for all

young people, Aboriginal perople, people from non-
Enplish speaking backgrownds, people lwing in regianal
BEW, juvenile detainees and prsoners provide a
partsoular focus for our access and awaneness aclivilies

L]

T implement best practice management sysiems to foster
a conperative and productive wotkplace and ensure ihe
effective use of available resources

b provide efficient and eliective suppodt 1o the cone
aclivilies ol the ollice

to make the mosl efiective use of mescurces available

masimise productivity and s1all deselopment and ensune
a healihy, safe, creative and salislying work envronmeent



1997-98 ACTIVITIES AND
OUTCOMES

OB|ECTIVES & RESULTS

FUTURE

" a customer salisfaction survey was conducled to gauge
herwe war ane viewied and hos we can smprose ur
service — #1% of complainants reported receving
praclical sssistance

= pur Case management system wias mosdidied 1o improve
boah complaing managemen and intermal and exiermal
rFepaning

s e are currenily in the peeliminary slages of a majar
benchmarking exercise with ather Ausirallan
Cimbudsman

e review our palicy lof dealing weth complainis about the
ollice

# develop an offee inlrare! fo integrale a numbses of
dispasase infpamation databases

s fprmalise benchmarking activities with relevant agencies
in leng with the Governmenl’s wsndce compelilion polscy

®  review our recoids ned in resparrse B the new Slafe
Kecaras Act,

» conlinwe thie developmeni of the Polioe Complaints Case
Managernenl System linegration of complainis
inlarmation bereeen this office, the Police integrity
Commasseon and ke Police Service)

s adiscussion paper on the policing of domestic viobence was
diseminated

e wemmade | visits o peak ethnic communily groups

= we comducied a community consultalion with the
Wiglfamoss oom munily

o we distribubed comamiiniy language brochures

& WeE p.rli:q_mwl in community feslivals

» we conducted cross culluial sensiivity fraining for stall

= we developed and disieibuted an easy b0 use complaint
farm lor young people

e we published a youth speciflic baochure

o we developed a program of e advocacy fof yourg, people

o w made four access and awareness irips with

presentations being given fo varows groups including
Abasiginal, youth, wellare workers and stale governmen|

emplayees.
o wi contduciad bimonthly complaint lakng sesseens
Mewet 2l
s we made 42 visils 10 adull cormotional cenmes
& e vinited all juvenile justice cemtres 0 beast twice
*  we distributed 30 media ieleasos

®  continue our program of mectang with peak community
groups

& ey Dl disabality sirategic plan

*  condinee owr sutresch program

= link inlo the Govemment Acciss Proglam e impeove
dissomination of information o regional M5

= conlinue aetreach and inspections o comectional cenires
and juvenile jusisce cenings

»  afevelop an inlednel site

= we implemenled o employes assisiance grogram

= wirdeveloped a managieg usatislaciory periemnance policy

= e surveyed walf on flexible work options and negatialed a
rew flexible workang, hours agroement

o e reviewsd ow code of conduct
e e derveloped 8 Year 2000 program
o wi complesed our accounting manual

o e establshed compulensed invoicing ahd accounis
receivable sysiems

w  pirviow our oo cuipational healib and safety peogram
= develop a woeking from home podicy
& EVIEA U pEformance management sysiem

= peview our infomation bechnodogy siraegec plan,
ientifying our needs for The nesd theee years
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our functions

AFHFBE ARMEUAL ETFOET

The work of the N5W Ombudsman is guided by
MEW legislation, The roles of the office are briefly
described below,

ADMINISTRATIVE REVIEW

1. Dealing with complaints about the conduct af
M5W public authorities, including MSW
government departments, statutory authorities,
councils, public officials and emplovees
(Ombudsman Act 1974),

2. Regular visits to and inspections of gaals and
juvenile justice institutions as well as receiving
and dealing with complaints from prisoners and
detainees.

POLICE

3. Civilian oversight of police investigation of
complaints about police, which includes direct
investigation of such conduct where this is
considered appropriate and the necessary funds
are available {Police Service Act 1990,

FREEDOM OF INFORMATION

4. External review of complaints by FOI applicants
concerning decisions about their applications
| Freedom of Information Act 1989 ),

18

FROTECTED DISCLOSURE

5. Dealing with protected disclosures and
providing advice to public officials [Pratected
Dvisclosures Act 1994).

WITNESS PROTECTION

6. Determining appeals agains decisions by the
Commissioner of Police in relation 1o inclusion
in or remaval from the witness protection
program {Witness Protection Act 1995),

TELECOMMURNICATIOMNS
INTERCEPTION

7. Auditing of certain records of agencies
authorized o imercept telephone
communications ( Telecommunications
fintercepdion) (NSW] Act 1987).

CONTROLLED OPERATIONS

8. Auditing of certain records of agencies
authorised 1o conduct *‘controlled operations’
iLaw Enforcement (Controlled Operations) Act
1997},

FOLICEAND PUBLIC
SAFETY POWERS

9. Monitor the effects of the new powers conferred
on police by the Crimes  Legislation
Amendment (Police and Public Safety) Act
15438,
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| wish to thank you for the
attention you have given this
matier and for all yvour support
and understanding during what
was a very stressful period in my
life.

A complainant

I'm not sure exactly what finally
triggered the favourable
response to my complaints, but |
feel your referral to the Police
Legal Services may have been a
confributing factor, 50 | sincerely
thank you for that.

A cormplainant

Marianne Christmann,
Manager, Police Team
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Overview

Our focus remains on the Police Service's continuing efforts 1o make
the complaints system faster, fairer and maore effective, consistent with
the principles outlined by the Royal Commission into the M5W Police
Lervice [hereafter referred 1o as the Royval Commission],

Crucial developments in 1997-98 included successful anti-
corruplion initiatives by a reinvigorated Internal Afiairs command and
improvements to the mechanisms for remaoving corupt and grossky
inept officers from the Service. Despite this, much of the police
complaints system is characterised by embryonic reforms.

The delay in police managers pulling refoem principles into
practice is partly attributable to a general restructure of the Police
Service on | July 1997 which severely disrupted complaint handling
throughout the arganisation, In many areas, complaint assessment,
allocation, investigation and other steps in responding to complaints
stalled, creating a backlop of complaints.

Figure 1: Complaints about police received and determined
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FOLICE

For instance, many investigations initiated before the 1 July
restructure were delayed for weeks or months when commanders and
investigators were transferred to other areas, Our monitoring showed
an alarming increase in the number of complaints awaiting Police
Service action in the early months of 1997-98, The Service responded
with its own analysis which concluded that * the Ombudsman’s
corcers about delays are justified and that the probfem will not be
overcame in the short term’. The Service’s report blamed inadequate
Palice Service processes and poor planning for the deterioration in
complaints management af that time, It alse highlighted the need for
there to be staff with appropriate training, skills and experience in
regions and local commands, and criticised the lack of Service-wide
consistency in complaints management. We will continue o closely
maonitor how quickly the Police Service deals with complaints,

The restruciure also forced the Police Service 1o suspend its
Employee Management (EM] trial, which was beginning to develop a
new approach to complaint handling. The EM approach stresses the
importance of making local level managers the focus of decision
making and service delivery. The Royal Commission argued that the
service’s capacity 1o use this approach to improve complaint handling
would be a litmus test of its capacity 1o achieve lasting reforms. As
the: discussion in the following section notes, the
ErA trial resumed in early 1998 and is now working

Figure 2: Complaints by police officers

A Tncl yar Erparison

through some of the fssues identified by our
evaluation of the Police Service’s earlier attempls
to trial new procedures.

Cne initiative which has developed quickly,
centres on an agreement between the Ombudsman

i and the Police Commissioner to streamline the
= handling of matters that originate from within the
- Police Service (see “Internal management matters”
in this section). Under this agreement only those

police internal complaints which involve serious
allegations need be notilied o us. The effect of this
agreement is 1o exempl the Police Service from
netifying us of reports concerning miner day to day

2

Figure 3: Complaints by members of the public
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internal management issues. The Police Service is
being urged by our office to address those matters
quickly and effectively without consulting us,

Consequently, complaints originating from
within the Police Service dropped from 1,725
complaints in 1995-96, to 768 in 199798, During
the same peniod, writben complaints by members of

i
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OVERVIEW

the public rose from 3,611 complaints in 1995-96, to 4,266 in
1997-98 (see fig 2 and fig 3). The seriousness of alleged police
misconduct remains a source of concern, More than 100 police
officers were criminally charged following investigations into
complaints (see "Criminal and serious misconduct by police” in this
section).

Our direct investigations and repors to the Police Minister and the
Parliament continue to focus on identifying serious and systemic
issues, particularly those where the Police Service has failed to
respond to obvious concerns. These include the difficulties arising
from the Police Service’s sluggish approach to dealing with officers
adversely mentioned at the Royal Commission, and the sometimes
serious consequences of failing to effectively manage the impact of
stressiul or traumatic incidents on police,

With respect to broader issues of public concern, we play a critical
role in identifying strategies o assist the Police Service to act in
accordance with community valees, Our waork shows the Service’s
recent initiatives to improve police relations with young people reflect
a sophisticated operatienal policing strategy. Similarly, the Police
Service continues 10 make significant advances in its efforts 10 suppornt
internal witnesses through the ground breaking
wiork of s Internal Witness Support Linit, s
achievements this year include improved measures Table 1: Action taken on police kit
for identifying and responding to “pay back” or
reprisal complaints by other police officers,
Through a close working relationship with the YEAR COMPLABTS  DECLINED OR FORMALLY

A, e pear COMpariadan

Palice Service's Internal Witness Support Unit and Sl -

our membsership of the Internal Witness Advisory

Council, we have been able to monitor and help 1933-94 4718 3,694 (3%t 818 (17%

institute initiatives to support whistleblowers (see  1994.95 4,759 4,109 (B6%) 650 (14%)

Protected disclosures in this report). 1995-96 5372 4516 (B4%) 849 (16%)
Police Service attempts to address important 1996-97 5,283 4,499 (B5%) 78B4 [15%)

issues afiecting many other areas of policing 1997-98 4978 4352 (B7%) 626 (13%)

require a high degree of organisational
commitment and strategic thinking. There are
recurring problems associated with the Service's
arrest and detention practices, the policing of
Abariginal people, the difficulties commanly

Table 2: Complaints about police formally investigated

A Ty year OO 0N

encountered by people with a mental health VAR TOTAL ADWERSE ) ADWERSE

problem or an intellectual disability, the policing INVESTIGATED  FINDING FINDING

of domestic violence, arufl ul!ier such operaticnal — 818 A8 51%) 400 145%)

issues, These problems highlight the need for

continued improvements in these areas, 19%94-95 B30 283 [44%) 36T (56%)
19495-96 B49 4495 (58%) 354 (42%)
19he=-4 7 T84 473 (60%) 31 (407
19 7 ShE 626 397 (63%) 229 137%]




POLICE

A snapshot of 19971998 statistics

= There were 5,034 written complaints about * Training is an increasingly important element in

police in 1997-98. Of these, 4,266 were
received from members of the public. The
remaining 768 written complaints originated
from within the Police Service, down from 1,006
matters in 1996-97 and 1,725 in 1995-06, This
reflects an agreement 1o exempl the Service from
notifying us of routine management issues.

The less serious police internal matters which no
lomger need be nodified 1o us remain subject 1o
audit, The 337 matters we audited this year
showed the Service is dealing with most matters
appropriately.

O the 626 serious complaints formally
investipated, 63% resulted in adverse findings.
The proportion of investigations resulting in
adverse findings last year was 60%, up from
565% in 1995-96, and 44% in

195495,

There were more than 100 officers criminally
charged following investigations into complaints
(this number may increase as the Police Service
receives egal advice on other matters
completed in 1997-98),

Difficers were counselled about their conduct or
performance in relation to almost 1,200
complaints.

the Police Service's response 1o complaints: 95
complaints resulted in training programs for
individual officers as part of the outcome plan; a
further 129 complaints resulted in training for
groups of officers at a local area, regional or
Service-wide level,

The Police Service apologised 1o 354
complainants following inguiries or
condiliations,

The 15 direct investigations completed by our
stafil in 1997-98 examined problems in key
areas of policing such as:

= police procedures for investigaling Suspicious
deaths;

- systems for responding to emergencies;

= conflicts of interest;

= organisational suppont for officers invelved in
traumatic incidents; and

= managing those officers whose complaint
profibes sugpest they may pose a risk to
themselves, their colleagues or the public,

We directly monitored mare than 20
investigations involving vulnerable complainants
or complaints alleging particularly serious
misconduct.



Issues

Employee Management and better
complaint handling

The exisfing system must be simplified and as
much of the formality and legal complexity
removed as is consistent with farness.

With these words the Royal Commission highlighted
the Complaints and Disciplinary System as one of
the key areas for Police Service reform, The Royal
Commission’s vision was for faster, more effective
complaimt handling where local commanders took
responsibility for their own staif,

In aceordance with the Boyval Commission’s
recommendations, the Police Service has trialled
new complaint handling procedures over the past
fiewe years. The Police Service's new approach to
complaints is part of its Employee Management
{EM) system, The current trial is under way in the
Creater Hume and Hunter regions,

The initial EM trial focused on encouraging local
commanders 10 develop sophisticated management
responses 10 problems in their command. The trial
had limited success partly because the Police
Service did not spell out what EM was about.
Resourcing problems and a failure to entrust local
commanders with more serious matters also
undermined the trial.

A second EM trial commencing at the beginning
of 1997 was better resourced, but came to an
unplanned end with the Police Service restructure
in July 1997 Our evaluation of the trial identified
somi positive achievemants, including strong
evidence that more matters were being dealt with at
hecal level, greater use of conciliation, and a greater
willingness to take action to address complaints.
However, there was little evidence of more
streamlined complaint practices,

Just prior to the commencement of the current
trial in the Hunter and Greater Hume regicns, it
became apparent 1o us that there were two separate
groups within the Palice Service developing two
distinct reform agendas, We were of the view that

ISSUES

this approach was highly unsatisfactory and pointed
aul to the Police Service the need 1o combine the
twio sireams. We urged the Police Service 1o
develop a unified approach to complaint reform,
consistent with the principles outlined by the Royal
Commission, We brought key players from the two
Police Service groups together to develop broad
guidelines 1o provide practical assistance to local
commanders in understanding what the Royal
Commission hoped the Police Service would
achieve through EM. A framewark policy and
procedures document was developed as a result of
the meeting. The Police Service will need 1o add 10
this document as the new complaints system is
rolled out across the State, Importantly, as a result
of the discussions, the Police Service committed
itself to developing a uniform Service-wide
approach o complaints reform.

The current trial is ongoing. The Greater Hume
Region in particular has worked hard 1o achieve
guality under the new complaint handling
procedures, It is apparent that much remains to be
done particularly in streamlining the process and in
encouraging the Police Service to view complaints
as a tool which can be used to improve their service
b the commurnity.

Tabde 3: Complaints about police
1997094
Recelved
Wnilben comgiains 5034
Owal complaints 1.3th
Reviews 128
Taotal BATH
Determined written complaints
Formal investigation compbiied 626
Farmal investigation discominued i
Prefiminary of informal invesligation completed 1,605
Agsessmeent only 1,087
Conciliation 1,383
Total 1978
Current matters (a1 30 June)
Ereing concilialed 343
Under preliminaryfinioemal investigation 1t
Under formal imveshigalesn 549
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Recently the Ombudsman agreed to support
legislative change 10 support local area
commanders owning and being accountable for
dealing with the bulk of complaints against officers
in their command. The proposed changes, which
we developed in conjunction with the Police
Integirity Commission and the Police Service, have
now been incorporated into a Bill 1o go before
Parlizment.

This office cannot control whether the Police
Service succeeds in improving its handling of
complaints: we do not own the process, However,
wie will monitor and repaort on the outcomes
consistent with our oversight role and the
challenges given to the Police Service by the Roval
Commission,

In its attempls to improve complaint handling,
the Police Service has committed itseli to
developing measures which emphasise the need for:

* complaints to be deall with more quickly;

* increased use of sophisticated management
FESpONSEs;

= increased involvement of complainants in the
complaint process;

* faimess o police officers who are the subject of
complaints, including proportionate responses to
mistakes and a preparedness by senior officers 1o
appropriately deal with those they supervise;
and

* toupgh action in cases of unethical conduct or
Bross incompetence,

These principles will form the basis of our
assessment of the Police Service's progress in
achieving real improvements to handling
complaints.

INTERNAL MANAGEMENT MATTERS

In August 1996, the Ombudsman and Police
Commissioner agreed to significantly increase the
range of complaints to be dealt with by the Police
Service as internal management issues. These
matters generally invalve complaints by police
about their colleagues in connection with minor
day to day operational matters. The Ombudsman

has no imvolverment in these matters apart from an
auditing role,

As a result of the agreemen, there has been a
dramatic fall in the number of complaints by police
officers [see fig 2. Because the Police Service now
only notifies us of serious allegations, the number of
matiers from police sources has fallen from 1,725 to
768 complaints in two years,

This year we audited Police Service records in
relation to 337 of the internal management matters
no longer reported to ws, Of this group, 37 were
examined very closely 1o assess the quality of the
management response and compliance with the
1996 agreement. The audit revealed that the Police
Service is generally handling these cases
appropriately. However, there were somie cases of
CORNEETM,

Cine matter involved an intoxicated off-duty
officer entering a police-only area of a station and
demanding access to the gun cupboard because he
wanted to "hurt” somebody, When asked to leave,
he punched amd damaged a partition and was then
escorted from the station. He returned and again
demanded his service revolver, stating that if his
request was nol complied with he would go homse
and kill himself. Colleagues imervened and ook
him home after he had calmed down, The Police
Service's response involved transferring the officer,
removing his revolver for one month and imposing
a requiremnent that be allend an appointment with
the police psychologist. It is not clear whether there
was any follow-up assessment of the officer.

We are now investigating this case to determine
why this matter was assessed as a minor internal
management issue and not notified to us. Our
review will also examine the adequacy of the police
investigation into the incident and the action taken
by the Police Service 1o address the involved
officer’s misconduct.



POLICE OFFICERS ADVERSELY
MENTIONED AT THE ROYAL
COMMISSION

The Royal Commission heard evidence from baoth
civilians and police officers alleging corrupt,
improper of inappropriate conduct by police, A
significam number of police officers were adversely
mentioned.

In May 1998, we made a special report (o
Farliament on how the Police Service had dealt
with these ofiicers,

Allegations of serious misconduct

In respanse 1o evidence of serious misconduct, a
number of officers were suspended from duty, while
others were removed from particular duties,
However, this left outstanding the issue of how the
situation of these officers was to be finally resolved.

I early 1996, 5. 1818 of the Police Service Act
came intoe operation. This provision gave the
Commissioner of Police a specific power to dismiss
a police officer on the basis of evidence given at the
Royal Commission. Nineteen officers were
dismissed under 5. 1818.

In late 1996, £, TB1B was iuperseded by a more
general provision, 5. 181D, Known as the
commissioner’s confidence” provision, s. 1810
conferred on the Commissioner of Police a broad
power o remove a police officer from the Police
Service on the basis that the commissioner did not
have “confidence” in the police officer’s suitability
1o continue as a police officer, This was an
important innovation, designed 1o allow the
removal of a police officer where there were serious
concerns about the integrity or competence of the
officer.

However, a number of practical issues emerged
i relation 1o the use of the s 1810 power, There
was the need for the Police Service 1o develop
suitable criteria defining the types and levels of
misconduct sufficient to warrant an officer’s
removal from the Service. Another relevant matter
was the requirement imposed on the Commissioner
of Police to afford procedural fairmess to officers
faced with the prospect of removal. There was also

ISSUES

an expanding list of officérs nominated for
consideration under 5, 1810 — including not anly
some of the officers adversely mentioned in Royal
Commission evidence, bul many officers nominated
for other reasons. The problems encountered by the
Police Service in addressing these ssues led 1o
considerable and undesirable delays throughouwt
1997 in processing .1810 matters generally.

A significant problem also emerged in relation 1o
the application of the <. 1810 power ta officers
adversely mentioned in Royal Commission
evidence. Ironically, this evidence could not be
relied upon as a ground for removing the adversely
mentioned officers because it was inadmissible in

legal procesdings,

Oiur concerns about the delay by the Palice
Service in dealing with officers adversely mentioned
at the Royal Commission were conveyed 1o the
Service in July 1997 when we commenced our
investigation into the matter. In late 1997, the
Police Service reassessed its management of the
5, 181D process. More streamlined procedures were
developed and, in early 1998, greater resources
were committed to clearing the backlog of
cutstanding cases,

There were more than 100 officers adversely
mentioned at the Royal Commission dealt with
under the s. 1810 process, Chur report nated that 54
cases had been finalised by April 1998, We
recommended that the Police Service should
finalise the outstanding cases as soon as possible
and requested advice from the Police Service on its
progress, The Police Service advised us in August
1998 that all but six cases were finalised — three
were in the final stages of the 5.1810 process and
another three were the subject of further
investigation. The position in relation to the
remainder is as follows:

* four officers were removed under 5.181D0, with
another being dismissed under a different
provisicn;

* 15 officers resigned;

* jour officers were medically discharged;

= 15 officers were given a performance warning
notice; and
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*  there was insuffickent evidence to proceaed
under s 1810 in relation toe 64 officers.

Allegations of less serious misconduct

While much of the evidence at the Royal
Commission focused on cormupt conduct, there
wierg alwo allenations of less serious forms of
misconduct, such as poor performance amd

b hes of procedure. These types of misconduct
were nol of a type which would justify the removal
of the police officers involved from the Police
Service under . 1818 or 5. 1810.

Allegations of minor misconduct at the Royal
Commission should have been promptly addressed
by the Police Service, in order to ensure that the
oiiicers accused of such misconduct were nat ledt
under a cloud for a prolonged period. However, as
we observed in our report, the Police Service’s
initial response to allegations of less serious forms of
misconduct was minimal and ad hoc, It was only in
|uly 1997— in the aftermath of the Royal
Commission and when we commenced our
investigation into the issue — that the Police
Service created an Adverse Disclosures Project
Team to conduct a review of all material relating to
every police officer adversely mentioned at the
Royal Commission. This team identified 64 officers
wha were not suitable candidates for possible
action under s, 1810, Submissions were then sought
from these officers lexcept, of course, those who
had resigned in the meantime) in order to assist
their commanders in determining the need for, and
nature of, a suitable management response.

Our report noted that, by April 1998, the
position in relation to 38 officers had been fully
finalised, with management action being taken in
some cases. The siluation in relation to 26 other
officers remained outstanding to varying degrees.
We recommended that these matters should be
dealt with expeditiously in the interests of both the
Police Service and the invalved officers. In August
1998, the Police Service advised us that only two
matters were still outstanding.

The Police Service has also advised that a
number of adversely mentioned officers not dealt
with under . 1810 or the Adverse Disclosures
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Project are still 1o be assessed, 'We await advice on
the cutcome of this assessment.

CRIMINAL AND SERIOUS MISCONDUCT
BY POLICE

Owur office must be notified of complaints involving
criminal and other serious misconduct by police.
We carefully scrutinise the Police Service's
investigation of such matters in order o ensure that
the investigation has been thorough and that, where
appropriate, suitable action has been taken. This
action may not only be the institution of criminal
proceedings but the implementation of an

appropriale management response.

Im our experience, the investigation by Internal
Affairs of allegations of criminal and serious
misconduct is generally vigorous, However,
investigations at the local command level are still
wariababe in quality. While our office remains aler 1o
deficient police investigations, it is also importam
that the Police Service itself should ensure that there
are adequate mechanisms for internal review of the
quality of its investigations into criminal matters.

We list below a number of cases involving
criminal conduct by police, Although the list is
disturbing, it should also be recognised that these
are cases in which police have been required and
prepared 1o investigate the conduct of their
colleagues. It must also be emphasised that the list
dnes not reflect the conduct of police as a whole
and, indeed, that police who engage in criminal
conduct do a discredit (o their colleagues.

Assaults

= A sergeant was arrested and charged with
various offences including indecent assaults, an
act of indecency, and possessing firearms
without a licence or permit. He was immediately
suspended from duty and subsequently resigned
from the Police Service.

* A senior constable was charged with an assault
upan a 12 year old boy. He was placed on
restricted duties and is under consideration for
lass of commissicner's confidence,



A senior constable was convieted of assaulting a
member of the public while off-duty, He
resigned from the Police Service on the day after
his conviction.

A senior constable was charged with various
offences including indecent assault and drugs
and firearms offences. He was suspended from
duty and subsequently issued with a
commiisioner s confidence miice.

A constable involved in a conirontation with
another police officer at a police station and
who fired a shot into the ceiling of the station
was charged and convicted of "assault” and
“firing a firearm in a building”. Immediately
following the incident in question, he was
suspended from duty. Following his conviction,
he applied to be medically discharged and
subsequently resigned from the Police Service,

A senior constable was charged with the assault
and indecent assault of anather senior constable.
Shortly afterwards, he resigned from the Palice
Service.

A senjor constable was charged with assaulting a
mermber of the public. He pleaded guilty and
was conditionally discharged by the magistrate
on entering a good behaviour bond for 12

mcnths.

In January 1997, a Police Service decision
was made that the senior constable should be
tramsierred and “rmanagerally counselled” on the
nasesd For him "o behave ot all fimes in a manner
thar genevates public frust and confidence in
members of the Service”,

Chur office expressed concerns about the
adequacy of this response on the basis that the
constable had *demonsirated no genuing
comrition following the asseull” and had
“compounded s misconduct by continuing
with an altitude reflecting a lack of apprecialtion
of the seriousness of his achions™, We
recommended that the Police Service reconsider
the matter and Lake a more appropriate
management respanse o the constable’s
misconduct.

In early 1998, the new region commander
agreed that “maore significant action could well

ISSUES

have been taken. Indeed, should a similar
instance arise today, then | have no doubt that
much more serious action would be initiated by
the Service ., However, it was also poted that the
constable had been on long term sick leave and
had applied 1o be discharged from the Palice
Service on medical grounds,

Improper access to confidential information

* A senior constable was charged with improperly

aftempting o gain acoess o information on a
police computer system. A magistrate found the
offence proven but no conviction was entered.
On appeal, the charge was dismissed.
Meverheless, the matter was referred for
consideration under s.181 0. Pending that
decision, the senior constable was required to
perform “resiriched duties, under strict
supervision . Uilnmately, in 1998, the semor
constable was issued with a periormance
warning notice, The Police Service also advised
that the senior constable " will be eased back into
mainstream policimg under close supervision

A senior constable was charged with offences of
“unlawful computer access”, In early 1998, the
charges were dismissed. However, the officer’s
region commander advised our office; " Although
the criminal charges have b disrmissed i s
abvious that [the officer] has seriously breached
deparimental policy and | consider his conduct
still requuires consideration purswrant fo the
provisions of section 18107

Fraud

A sergeant was charged with a number of fraud
matters, Shorly afterwards, he resigned from the
Police Service,

A senior constable was charged with
‘misappropriation” of money at a police station.
He was suspended pending the outcome of the
charge. Although the charge was dismissed, the
matter was referred for consideration under
5.1810, The senior consiable subsequently
resigned,

A senior constable was charged and convicted of a
jorgery offence in relation to the registration of a
motorcycle. He resigned from the Police Service.
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Drink driving offences

& A detective was arrested for a Prescribed
Content Alcohal (PCA) offence and refused 1o
undergo a breath test. He pleaded guilty to the
offence and was fined and disqualified from
driving for three months. The matter has been
referred for possible action under 5. 1810,

= A constable was convicted of high range PCA.
His local arex commander counselled him in
relation to the code of conduct: he also
undertook welfare counselling and psychiatric
treatment, However, we noted that the matier
had not been referred for consideration under
5. 1810, as required under the Police Service’s
ovwn guidelines, and requested the commander
Lo dea se,

DEFICIENT INVESTIGATIONS, DELAYS
AND INAPPROPRIATE OUTCOMES

In January 1995, our office published a special
report 1o Pacliament entithed Police Infernal
Investigations — Poor Quality Police Investigations
into Complaints of Police Misconduch, Drawing on
a number of case studies, the report identified
problem areas and highlighted the need for the

Police Service to lifll its game,

The Roval Commission also identified similar
problems. In s final report, the Commission
challenged the raditional approaches used to deal
with police misconduct,

In response, the Police Service restruchured and
is developing new processes for investigating and
resolving police complaints. One change in this
area was to shift responsibility for tine majority of
complaints away from Internal Affairs to regions amd
local area commands,

This development provides for greater decision-
making and control at the local level, and greater
flexibility for dealing with complaints on a
management basis. It alsa allows lntermal Affales o
foecus its attention on very serious corrupltion and
misconduct matters, But an inherent danger is that
local commands may nod deal with complaints to a
high standard.

It is of prime importance that the new police
comiplainis framework improves the guality of
internal investigations, the speed with which
comylaints are resolved and the appropriateness of
imwvestigalion oulcomes.,

However, significant problems remain. For
example, during 1997-28 several hundred
investigated complaints had 1o be sent back to the
Police Service by our office because the inguiries
were deficient. Owver the same period the number of
overdue police reports actually rose, We arne
improving our capacity to identify problem areas in
relation to delays, deficient investigations, and
inappropriale management decisions,

The Police Service has indicated its willingness
10 put in place procedurss to minimise delays,
However, it is imperative that such measures should
not lead to any further decline in investigative
quality.

The Police Service needs to improve its capacity
1o track deficient investigations and compare the
elfectiveness of each region. Where problems are
identified with the performance of individual
investigators, remedial action needs 1o be
implemented,

The: Palice Service also needs quality and
consistency in relation 1o management decisions
takem in response 1o complaints.

The following two cases are examples of poarly
handled investigations,

Investigative errors and delay

A woman complained that her estranged husband
had become aware of confidential information
concerning her, The estranged husband lived with a
highway patrol officer who had been engaged to the
waoman's sister, The complainant believed the
officer had improperly accessed her details on the
police computer and then passed the information
on 1o her estranged husharnd,

An audit revealed that the officer had accessed
confidential information held on the police
computer system on 42 occasions between 1991
and 1997, This information included details about



the complainant, her family, including the officers
former fiancee (her sister), and the complainant’s
nevw bayfriend.

The palice investigation shawed the complaint
to be proven against the officer. However, the
officer could not be criminally charged because the
investigator did not submit his report before the
expiry of the statutory limit for bringing the relevant
charge of "unlawful access to data in computer’
under 5. 309(1} of the Crimes Act,

The danger of this happening had been pointed
ol in an earlier special report to Parliament issued
by our office entitled Confidential fnformation and
Police:

Sechion 30971} is a ssmmary affence which is
poverned by a six-month statule of limitations ...

For this reason it is essential thal the Police
Service accuralely identifies those cases of
potential criminality at the oulsel 50 as not o
jeopardise the chance of a successiul
proseculion, Uinfortunately, @ number of cases
have become statwle-barred due o inappropriate
assessment af the initial stage or untimely
investigation by the Service ...

The investigation was further flawed because the
officer was not interviewed electronically, as is
requined by legislation. The senior officer reviewing
the investigation noted this.

In the original interview, the investigator gave
the officer one caution 1o cover some 19 criminal
offences and one further caution relating to the
other 23 offences (the 42 computer accesses). The
investigator's failure to separately caution the officer
for each offence would have resulted in
admissibility problems should the matter have
proceeded to court.

The region commander commented:

I arn af a foss to explain how an experienced
investigator .. could make such elementary
errovs, However .. | have no reason lo believe
the: investigator did so in order to deliberately
sabotage any possible criminal action against
[the afficer subject of the complaint]...

ISSUES

The officer is now being considered for removal
fram the Police Service, and the investigator has
been counselled over his investigative failures, Al
the request of our office, the Deputy Commissioner
has also been asked to consider the reed for
FreasLneEs I promote investigaions’ pwareness of
legislative requirements governing the admissibility
of evidence in connection with investigations under
the Police Service Act,

An inappropriate response to a nasty incident

In March 1996, two off-duty police constables
attervded a buck’s party at a hotel. The publican
spoke 1o the party regarding unruly behaviour. An
altercation developed, The publican’s 66 year-old
father had his arms pinned behind his back and was
savagely beaten about the face by members of the
buck’s party.

A police investipation identified one of the off-
duty officers as being involved in that assault. The
victim suslained a broken nose and fractured
cheekbone, however, he declined 1o pursue the
matter criminally, The police investigators
recommended that the officer responsible be
deparimentally charged, which was endaorsed by
the investigator's commander.

The region commander disagreed:

I have given this matter careful consideration
and it is abundantly clear thar the Senior
Consable’s conduct and behaviowr on the night
in question was cerlainly most unacceplable and
is of major concern fo me, However, while nol
wishing fo minimise the seriousness of [the/
conduct | have taken particelar note af the
supportive comments of his Local Area
Commander and his previous good conduct. |
have determined that the Senior Constable be
severely admonished ... in the strongest pussﬁb.l'e
termms in respect of his unsatisfactory conduct.

The Assistant Ombudsman wrote to the region
commander strongly disagresing:

Your huve determined that there is sulfifcient
evidence to support this issve which involves a
crivminal offence by @ member of the Police
Sevvice. As such, [ believe thal the commussion
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of such a criminal act should elicit a greater
response than a severe admonishrment”, I my
opinion, this matter is such that the
{commissioner’s confidence] provisions of
section 1810 of the Police Service Act should be
considered ... Alternatively, as a minimum
response .. this issue should be the subject of a

departmental charge ...

The Palice Service Fas now infosmed our office
that the constable has been issued with a formal
performance warning nodice which indicates that
conduct of a similar nature may result in the
commissioner taking action o remove him from the
Paolice Service,

THE IMPACT OF STRESS5FUL OR
TRAUMATIC INCIDENTS ON POLICE

Paolice work often exposes officers to stressful or
traumatic incidents which may affect their
psychological well-being and hamper their ability
to periorm their policing duties effectively, Police
Service managers should be in a position o idendify
an respond to the needs of officers experiencing
difficulties. To do so, they may need access to
relevant information about officers” psychological
well-being. An appropriate response by managers to
the situation of affected officers nol only benefits
those officers, but also protects the intenests of the
Police Service and community,

The paotential risks posed by officers whose
pevchological state may have been affected by their
work were highlighted in a recent case involving a
senior police officer accused of sexual assault
When the allegation was put to him, he staed, *f
ot Breliewe at s droe Fromm memory... 0 can't
respond o this because | don't Enow IF this
happened or nal’, He explained that he suffered
memaory loss arising from a traumatic work-related
incident and he had been receiving counselling and
paychiatric treatment for some time, including
counselling for post-iraumatic stress.

When we requested further information to clarify
how the Police Service had responded to the
officer’'s situation, a supervisor reported that the
officer had relieved as a patrol commander for
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lengthy pericds, was “performing o a high slandard”
and "~ has no integrity problems, 5 honest and
trustwarthy and is an excellent role model for junior
palice’. Although the supervisor recognised that the
officer had been directly involved in bvo travmatic
incidents, it appeared that he was unaware the
officer was receiving treatment. Mor was there any
mention of any risk assessment of the officer by the
Service.

This response raised concerns on our part about
the ability of the Service to oblain appropriate
professional assessments about officers whose
capacity o perform their duties might be affected
by their exposure to fraumatic incidents. Our office
commenced a direct investigation into this general
issue. The investigation included a formal hearing
and the exercise of our Royal Commission powers,

We found current Palice Service policies and
practices did not provide an adequate mechanism
for the Service to obain information about the well-
being of its officers for management purposes. Dur
final report recommended that the Service should:

= take immediate steps Lo ensure that specialist
debriefing teams are always called in following
critical incidents amd that commanders ane
appropriately involved; and

*  develop improved policies and practices which
wolld enable the Service to oblain appropriate
information about the well-being of its officers
for management prposes,

The Service is implementing the
recommendations. |t has brought forward the
introduction of improved debriefing procedures for
critical incidents. A Police Service commillee,
including the two police associations, is reviewing
current policies and practices in relation to
obtaining and using medical assessments for

Management purposes.



POLICE RELATIONS WITH YOUNG
PEOPLE

The introdisction of full-time police yvouth laison
afficers im all local commands across M5W in early
19498, is underpinning a rail of innovalive measures
aimeed al improving police relations with young
peoplie,

The selection and training of 80 police officers
with a specialist interest in youth issues was timed
tor support the introduction of youth cautioning,
conferencing and other court diversion measures for
voung peophe under the Young Offenders Act,
which came into efiect on 6 April 1998, Cme
important function of the youth officer is to provide
specialist advice to police on their responsibilities
under the new scheme.

Howeever, it is apparent that the youth liaison
officer initiative is having a broader impact, Many
youth officers have developed links with other
agencies and are central 1o local commanders’
efforts to identify and resolve problems affecting
voung people and juvenile crime in local
communities, This smarter, more proactive
approach seems to be benefiting both young people
and the wider commuanity.

The specialised training and preparation
prowicked o youth officers appears o be a
significant factor in the early success of this
iritiative. With our assistance, the Police Service
wiorked with the Department of Education and
Training, the Department of Juvenile Justice and
youth arganisations 1o develop an accredited
training program for the youth liaison officers. Cur
role in helping to develop the course, providing
policy advice and traiming police youth liaison
oificers was recognised through a Police Service
award 1o our youth officer earlier this year.

The first youth liaison officer course began in
February 1998 and included pre-reading and work-
orented assignments, a five-day residential schoal,
a worksbased research project, and a final
assessment before a panel of educators, police and
youth policy advocates. As with other youth officer
training, we advised the Service and assisted with
the course delivery, The feedback from course
participants has been very positive.

ISSUES

The selection of officers who are keen to work
with young people, and the practical guidance
provided by the Police Service's youth issues
'l.l.-n;_'lr‘ncinpl Pﬂ”-!r'. seem o be crucial factoss in the
apparent success of the youth officer program,
Similar imitiatives have siruggled in the past, parly
because of a tendency 1o delegate vouth policing
tasks 1o reluctant “volunteers”, or 1o rely on officers
1 I'_;u_'rl'l_:-rm F_:rr:..l.r_lil-# 'r'l::ll_l'lh |'||::l|i-: ir'uF: functions in
their own time, with little support or policy
direction,

In meetings with the Service, we urged the
Palice Service o extend the matative even fuber,
tor promote the robe of youth officers in:

* improving interagency cooperation and youth
consullation;

» training their colleagues to interact mone
r.-l'r'l_'r_lil.-'vl:|'3.r wilh "'I::-I_IHF: |r|;'-::l|r|t';

Youth Officer, Stephan Waite, receives a
certificate of appreciation from the NSW
Police Service
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*  promaling programs which divert yvoung people
rom the juvenile justice syvaem, particularly
with the introduction of cautioning and
conferencing schemes; and

* developing youth specific programs in local
areas.

We have also pushed the youth officers to adopt
a pivotal role in complaim handling, Par of this
strategy is to strongly encourage any young people
wilh particular grievances about police or police
procedures to work with their local youth workers
and police youth liaison officers to try to resolve
concerns at an early stage. Where necessary, we
have intervened directly 1o bring the Service face-
to-face with its critics. The feedback so far
indicates that some yvouth officers are instrumental
in resolving more complex concerns, particularly
prablems which require the cooperation of other
agencies such as local councils or suppor senvices,

The challenge for the Palice Service is to
maintain the quality of its youth liaison officer
program by:

= supporting youth officers with ongoing
specialised training and policy advice;

= making intelligent use of their developing
expertise and inferest in youlh isswes; and

= advertising and selecting replacements as
vacancies arise, 10 keep the program staffed by

officers with a keen interest in youth issues,

Without these measures, there is a danger that
the strengths of the current youth liaison officer
program could be eraded.

We will continue 1o closely monitor the Palice
Service's work with young people, especially in
light of recent legislative changes to street policing
powers. One change, the Crimes Legislation
Amendment (Police and Pulblic Safety! Act, includes
extended police powers to search for knives and to
disperse growps in public places. Our office will
scrutinise police use of the new powers throughout
1998-99, and our report on the powers will provide
a focus for further reviews.

Snap decisions

In addition to supporting the Police Service's youth
policy initiatives, we continually seek wavs 1o
improve the Police Services handling of
complaints involving young people, Cur annual
report last vear described concermns relating toe an
intrusive police operation at a Sydney suburban
train station in which all young males of Asian
appearance were being stopped and phatographed,
We brought the peak youth organisation that raised
the concerns together with the police, and the
Police Service agreed to develop guidelines for any
similar operations in the fulure.

In Jamuary this year the Service published the
guidelines. After noting that such operations are
rarely necessary, the Service detailed factors that
police should consider before, during and aftes any
operation of a sensitive nature, The guidelines for
planning such an operation included:

Consideration is 1o be given as to whether this
kind of operation is the most approgriate oprion,
given the intrusive nature of police activity
recquived by such an operation.

The guidelines for action during the operation
emphasised the need for police 10 explain to people
being photographed the reason for the operation, its
likely duration, whao they could contact for
information and what would happen 1o the photos
when the operation concluded, The guidelines for
action after the operation specified that police
should evaluate the operation, provide feedback to
interested groups and destroy the photographs.

The emphasis throughout was on the need for
the Police Bervice to communicate with groups
likely to be affected by such an operation. |t is
important o note that the group which raised its
concerns about the original operation has reporied
improvements in the way police and the youth
sector have worked together in the location where
this incident occurred. Youth workers in other areas
have also reported a greater willingness by police to
consult them about local youth crime and local
police initiatives.



The oversight

Im assessing complaints by young people, we tend
1o scrutinise the police response more closely, This
strategy occasionally reveals serious deficiencies in

ihe police response to young people,

Oine young person complained 1o a youth
worker that he had been hit in the head by a police
officer while being arrested for a “break, enter and
steal’ ofience and nominated a witness Lo the
alleged assault. The officer investigating the
allegation interviewed the three arresting officers,
bt made no record of these conversations, He did
nod speak 1o the supervisor on the relevant shift, to
the complainant or 1o the wilness, When asked by
his then patrol commander to clarify whether the
complainant had been injured, the investigator
rexplie:

After speaking with the police officers and the
fact that the young person at the iime did not
have any signs of injury nov did he make a
complaint of being injured, | was salisfied that
the incident did mot lake place,

Senior commanders asked for further
information, but it appears the mvestigator did not
attempt 1o contact the complainant,

I reviewing the Police Service's handling of the
matter, we examined the briel of evidence for the
charges against the young person. [t included a
transcript of an interview with the arresting police
soon after the arrest which showed that the
complainant did refer o being hit on the side of the
head. When asked if he would like 1o make a
handwritten statement, be replied, ™ Yeah, about pou
hitting me in the head mate, with a closed fist.”

The arresting officer’s failure to report the
allegation meant the opportunity to inferview
rebevant witnesses and establish the truth or
otherwise of the allegation, was lost, The failure of
the officer investigating the complaint to make basic
inguiries was also a concern.

The Palice Service agreed with our concerns and
has taken steps 1o address the performance of the
officers involved, particularly in relation to their
obligation to report complaints, Other measures
include instructing investigators and supervisors on

ISSUES

making appropriate inquiries and ensuring that
adequate inguiries are made,

Company of strangers

There segms 1o be an ongoing need to remind
police of the special provisions that apply to
investigating offences involving children. The
Children {Criminal Proceedings) Act 1987 includes
important guidance on the need to use arrest as a
last resort (5.8), and the need for a responsible adult
{usually a parent) to be present when interviewing
child suspects (s.13(1)). Failure 1o comply with these
laws may make evidence collected through such
interyiews inadmissible, We believe provisions such
as 5 131 should set a standard for gquestioning
juvenile suspects, It appears that some police view
it merely as a rule of admissibility.

I o case, a 13 year old gid admitted o ber
mother that she had stolen a wallet from a teacher
at her school. Her mother 1old the school, and the
girl was suspended while police inquired into the
malter. Although the girl was willing to co-operate
with police, the mother was working on the day
they wanted to interview the gicl, Instead of treing
1o arrange another time, the investigating officers
arrested the gir, inferviewed her in the presence of
an adult ather than her mother and isswed a court
amendance notice. Although they appeared 10
comply with the provisions of the Chifdren
{Criminal Proceedings) Act, we queried the need 1o
arres! the girl and interview her when her maother
could not be present.

The officers’ explanation for arresting the girl
was that there was a need to finalise the matter
before she returned to school, and that “the victim
held concerns for her family and pevsonal propery
as the young person had her residential address and
ather persanal particulars and documenis”,

As the issuing of a court Miendance notice is
zkin to granting unconditional bail, it was not
immediately apparent to us that the concerns of the
victim justified the use of arrest powers. Although
wier recognised the need 1o finalise the matter
quickly, the Police Service agreed that a preferable
approach would have been to interview the girl in
the company of her mother, The Police Servioe
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apologised 1o the mother, and circulabed advice to
all officers reminding them of the special provisions
which apply to interviewing children under the age
of 16 years,

The introduction of the Young Oenders Act
since this incident, obliges police to consider
whethier young people who admin to offences such
a% this should be rederred for cautioning or other
court diversion measures, We will be monitoring
howw these changes influence the police use of
charges or court attendance notices in relation 10
young people.

SPEED KILLS

Crdinarily, an officer getting a speeding ticket
would not be notified 1o our office. Where more
serious allegations emerge, such as abuse of office,
we are notified and oversee the handling of the
complaint to ensure community standards and the
Police Service's own ethical standards are met.

Recent media repors of senior officers clocked
al excessive speeds have beightened community
concern about cerain police seeing themselves as
being above the law. Humours have circulated as 1o
whether pressure was brought to bear on junior
police not to prosecute their superiors and whether
senior officers received special treatment owing to
their rank. This is potentially damaging 1o the
Police Service™s credibility and the reform process,

Rank factors in decision to caution

A chief superintendent was clocked travelling
along a remote highway at 138 km/h, The
superintendent was stopped, cautioned and allowed
i leave, Following weeks of speculation, it was
revealed in the media that the superintendent haed
allegedly “irfed to pull rank on the young constable
thiwarting any possible booking . An Internal Affairs
investigation commenced immediately.

In the end, the investigation did not disclose any
evidence in support of the allegation. The
superintendent had been in plain clothes and only
exchanged a few words with the officer withowt
meationing rank. The caution appeared to be issued
in accordance with local policy at the time taking
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into account trafic conditions and the
superintendent’s assumed good driving record.

The young officer readily admitted the chief
superintendent’s rank was a factor in his decision to
caution. To his credit, he sought advice from his
superiorns as 1o what he should do. However, his
immediate supervisor simply passed his report onto
his commander. Twe weeks later, his commander

advised the officer that the decision rested with him.

Owir office expressed concemns to the Police
Service about elements of the case but was
ultimately satisfied with the action taken. The chief
superintendent was reminded in the strongest terms
of the high level of responsibility and accountability
reqquired of his position. The junior officer was
cammended for raising the matter and his
supervisors were reminded of their responsibilities,

The Police Service is also reviewing its "on the
spd’ caution policy and published a notice
rerminding all police that:

wwhen they are dealing with members of the
Service wiho have commilled offerces under the
Traffic Act fwhether on or off dulyl, they are to
freat them no differenily than members af the
COMTUTILTIRY,

High speed on the Hume highway

Anather superintendent was clocked by a highway
patrol officer at 135km/h. The officer alleged that
the superintendent stated his name and rank and
then said *Whene were you hidingd You obviously
weren | doung your high profite patrolling like you
are supposed 107, The superintendent also allegediy
accused the officer of stitching him up and claimed
o have a faulty speedometer. The officer allowed
the superintendent 10 leave without a speeding
ticket,

Later, at the staticn, the officer received a
message b conlact the superintendent. The
superintendent apologised for his behaviour and
reiterated that there was a problem with his

speedometer.

As in the previous case, the officer tried 1o get
advice from his superiors. His duty officer said he
would advise his commander. Two weeks later, his



commander directed the officer to prepare a full
report which was then treated as a complaint and
investigated,

The superintendent maintained he had not been
speeding. He suggested that either the radar
equipment or the reading was inaccurate. The
investigation therefore included re-enacting the
incident but found no evidence that the equipment
or reading was faully. The officer also had never
had a speeding matter overturmed,

The superintendent, while contesting parts of his
conversation with the officer, conceded that he
“could have” said some things when they were put
to him in an interview, He conceded he had been
assertive and " perhaps averbearing” towards the
constable and apologised. He denied using his
position to influence the officer's decision.

However, the superintendent's conduct
appeared o create uncertainty in the officer’s mind.
He stated:

ool thought | would be guided by what my boss
had 1o say. Fve pever had any police jump oul
and accuse me of anything before. He accused
me of hiding and not providing high profile
patralling. 1 was unsure of what o do, 1 thought
yiou were not supposed to give a ticket o a
palice officer in a police vehicle.

Again, our office was concerned by the incident
but satisfied with how the Service dealt with the
complaint once it came ta light, The
superintendent was summonsed for "exceed speed”
and removed from his command. Again, the junior
officer was commended for reporting the incident
but also reminded of his responsibilities. His
supervisor was counselled in the strongest terms as
to his chligation 1o junior police.

Cause for concern
Two further complaints are;

* A superintendent, after being stopped by an
officer for speeding, allegedly called the officer
inta his office 1o clarify what action he proposed
ta take. Rumours circulated about the
conversation until one officer called the Police
Service's Corruption Hotline 1o anonymously

ISSUES

report the feeling that the superintendent had
used his position 1o influence the officer’s
decision, The Police Service is currently
imvestigating the matter.

#  Another superimtendent, who acted as a road
safety sponsor, was allegedly clocked at
195kmyh in a suburban area near peak hour. An
ofiicer pursued the superintendent who
allegedly activated the strobe lights on his
unmarked vehicle on two occasions without
decelerating, The superintendent repored to his
commander that he was evaluating certain
performance aspects of the vehicle and posed
no danger 1o the public. He has since pleaded
puilty 1o the offence of “speed dangerous 1o the
public” and been fined and disqualified from
driving for one year, The Police Service is
further considering the matier.

Cultural change

In one respect, it is encouraging that police cullure
has changed in that officers can now report these
incidents. Of concern is that officers were placed in
the invidious position of having to decide what
action 1o take against very senior officers with
minimal supgaot,

Clearly supervisors and middle managers need
ta be aware of their vital role in promoting cultural
change, Senior police must also appreciate the
level of responsibility and accountability expected
af them and be attuned to community perceptions.
Owr ofiice looks forward to when members of the
servioe are seen to be reated no differently 1o other
mermbers of the community for traffic offences. In
the meantime, we will continue 1o closely monitor
these cases.

POLICE INVESTICGATIONS OF MISSING
PERSONS

W reponed our concerns about the adequacy of
police procedures in relation to missing person
investigations in last year's annual report. We also
questioned whether those procedures adequately
spelt out officers” responsibilities and
accountability when investigating missing person
reports.
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Oin a positive note, the Police Service published
a motice reinforcing police procedures, Officers
ACCEPUNE MISSING person reports were reminced
that they are responsible for the investigation unless
it is reallocated through the case management
syslem.

The following cases illustrate why appropriale
procedures and investigations are essential.

Missing critically ill patient

A complaint was made on behali of a mother about
police failing 10 locate her critically ill son. Her son
had wandered out of a hospital in a disoriented
state. He was immediately reporied missing to
police by hospital staff. Police were advised that if
he did not receive medical treatment within 24
hours e would die. Seven days later, he was found
dead 300 metres from the hospital entrance.

Our office was dissatisfied with a number of
aspects of the Police Service’s investigation into the
incedent, i was unexplained why police failed to
respand more gquickly to the missing person repart.
Police rosters indicated there were five cars and
crews on duty when the man was reported missing,
A message was also broadcast over the police radio
several times that night. However, it was only given
a prioeity 3 — “Respond as soon as possible when
there is na prionity T or 2 matters outsfanding. The
rrratter is i life threatening ... — degpite concerns
expressed by hospital staff regarding the man's life-
threatening condition.

The Service acknowledged our concerns,
Further inquiries confirmed that a constable had
incorrectly priositised the message, However, the
inguiries were unable to find a legitimate reason
why an earlier response to the broadeast was not
made by the car crews on duty, The Service
concluded that there had been a breakdown in
syslems and supervision.

The Service advised us that several officers had
been offered advice and guidance as a result of the
inciclent, A review of supervisory and case
management practices within the command and a
mandatory lecture on missing person procedures
witris Lo be conducted. Revised standard operating
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procedures in the command were also devised as a
result of the incident,

Missing woman

A mother complained that it took police eight
months 1o inform her that her missing daughter had
besen found dead. Her daughter's body had
apparently been recovered in a bav and taken 1o
the morgue. The mather felt that, had a proper
palice investigation been conducted at the oulset,
monihs of heartache could have been avoided.

Police inguiries into her complaint established
that a “lecated person’ event was entered on the
police computer when her daughter’s body was
found, It incormectly described the daughter as being
of south-#as1 Asian appearance. 5ix days after this
entry, the daughter was reported missing by her
ilatrmate. This was not recorded as a “missing
person’ report because her family did not want her
recorded as a missing person at that stage. The
“occurrence only” entry was apparently upgradid 1o
a missing person’ report ten days later.

Inquiries indicated that the Missing Persons Linit
did not initially connect the computer enteies about
the body found and the missing daughter. The
missingt persan report was only accessed in the unit
six months after its creation, The mother claimed it
was only as a result of her efforts that inguiries
were made by police which led to her daughter
being identified.

Chur oifice made further inguiries with the
Missing Persons Linit, Apparently, problems had
arisen with searches on the Service’s computer
system. These problems are currently being
examined by the Service's specialil computer
progect team.

Procedures have alse since been revised and a
pratocal put in place between the Missing Persons
Unit, Coroner’s Office and Institute of Forensic
Medicine in relation o the notification of
unidemtified bodies.

Given the procedural issues identified, and the
sensitivity of such complaints, our office will
encourage the Service 1o continue to improve its
procedures for investigaling missing persons.



DOMESTIC VIOLENCE

The complaints received this year raised similar
issues o those reported in last year's annual repor,
such as police failing 1o serve andfor enforce
apprehended violence orders (AVOs) and lack of
vichim suppor,

While this is of concern, we are encouraged by
the Police Service's commitment (o improving its
service to victims of domestic violence. Steps
taken have included:

o further clarifying the duties of Domestic
Viglence Liaison Officers (DWLOs)

« specially appointed regional DWVLOs regularly
meeting with the Service's conporale Spofsos 10
discuss currenl issues; and

» circulating comprehensive standard operating
procedures for domestic violence which will be
reviewed every lwelve months,

Discussion paper

Recognising that victims of domestic violence
aiten fing it difficult to complain about the services
they receive, our office prepared and circulated a
discussion paper on the policing of domestic
violence. The paper is intended 1o stimulate debate
with a view 1o finding practical solutions 1o
prablems identified in the following areas:

= jnitial police responses to
domestic violence incidents;

* the service and enforcement
of AVOs:

*  wictim support;

¢ police training: and

+ the lack of monitoring of state
wide service provision.

Ta date, we have received
approximately 60 submissions
from a wide range of individuals
and agencies,

ISSUES

A common theme in the submissions is tha
DWLOs are dong a difficult job well but are not
afforded adequate resources. It also appears that
some police officers are reluctant 1o assist in
domestic violence incidents and tasks such as
victim support are left to overworked DVLOs,

Many submissions suggest a failure by some
officers 1o perceive domestic violence as a serious
crime. This attitude affects the way in which those
odficers respond to incidents, such as ignoring the
nesed for victim suppor.,

Submissions indicate that there continues o be
a problem with policing domestic violence in
rermate areas. Problems also arise where people in
need of protection are Abariginal or from a non-
English speaking background, have a mental illness
or intellectual disability o ane affected by drugs or
alcohol,

Owur commumnity visits

Chur stail have visited community groups, domestic
violence workers and members of the Police
Service to discuss the role of our office, This
strategy has been successiul in b ways: the first
has been to clarify with waorkers and interest groups
what police are actually required to do when
responding 1o domestic violence; the second has

=

Leena Pradhan facilitates a meeting of the domestic violence

working party
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b Lo increase awareness of the complaints
process and 1o make i more accessible,

Dur office is currently preparing a report 1o
Parliament on this issue. The report will contain
practical suggestions on ways in which the policing
of domestic violence may be improved.

ARREST AND DETENTION

Matters relating to arrest and detention constitute a
large proportion of complaints about police. In
assessing the police response to individual
complaints, we put a lot of effont into developing
practical sirategies that the Police Service can use
1o reduce the likelihood of similar problems
recurning. In addition o dentifving problems
associated with particular incidents, our aim is 1o
promole good practice that protects the interests of
members of the public and is fair to police officers.

Generally, there i some uncertainty about the
ambit of police powers to search, arrest and detain
members of the public. The lack of useful and
accessible advice on appropriate arrest and
detention practices has been a critical deficiency in
ther past, In the context of potentially intrusive
policing practices, broad changes 1o key legislation
and a robust public debate aboul the capacity of
police to reduce crime, there s an ongoing need for
the Police Service to provide its officers with
guidance about the exercise of their powers,

A crucial development in the past vear was the
introduction of the Police Service's Code of Practice
for Custody Rights investigation Management
Evidence (CRIME codel and its advice on
Procedures for the Evidence Act. Both were
developed to complement the introduction of the
Crirmes Amendment (Detention After Armest) Act
1997, which amends the Crimes Act o give police
authority to detain suspects for investigative
purposes, notably questioning. The new legislation,
including a detailed Regulation, forms the basis of a
broad investigative detention scheme. It has powers
to enhance the capacity of police 1o investigate
offences as well as measures intended to safeguard
the interests of persons in custody.

MMuch depends on the rele of custody
managers , whose duties include the independent
rewiew of invesligatons” decisions 1o arrest persons
brought into custody and informing those persons of
their rights. The CRIME code itself alse providies
usedul advice o investigalors,

Cur direct contributions to the CRIME code
included a submission detailing concerns about an
early draft. Our concerns included the need:

= To implement new arrest and detention
procedures in 3 way that avoids endermining
initiatives being developed by other sections of
the Police Service that promote altermatives 1o
arrest and charge.,

* For the code to reflect the practical changes the
Service is seeking 1o promaode through its
Aboriginal policy statement and strategic plan.

= For the code 1o adequately reflect the Service’s
commitment to meeting the specific needs of
children and young people, as articulated by its
vouth policy statement and action plan.

* To clarify the position of witnesses and suspects
who volunteer to assist police with their
inguiries,

*  Torefine the draft code’s advice on imellectual
disability and mental illoess 1w distinguish the
different approaches required in relation 1o each
group for case studies illustrating the arrest and
detention difficulties encountered by these
groups see "Mental health and intellectual
disability issues’ in this section),

The Police Service made amendments 1o
address a number of these concerns in its final
draft. The result was a compact guide written in
plain English which provides police and membsers
of the public with useful advice on changes to
custody practices,

We also provided comments on the Regulation
prepared pursuant to the Crimes Amendment
(Detention after Arrest! Act and suggested specific
amendments to enhance or clarify measures
included in the Regulation. The final version
addressed many of our concerns,



The legislation, which came into effect in
February this year, will be evaluated early next
year. We suggested there was a need to consider a
number of indicators, nod just complaints, The
Attorney-General's Department agreed and has
begun collecting information from a range of
SOurces.

Duspite these significamt advances, there are a
number of problems which potentially limit the
impact of the Police Service’s effors to improve
arrest and detention practices, One is the
fragmentation of advice on arrest and custody
procedures. Although the CRIME code is now a
prime source of practical advice an search, arfest
and other custody issues, arresting officers also
need 1o be aware of related advice in the
Carmmissioner’s instructions,

A maore fundamental concern is the need for the
Police Service o support police officers, paticularly
custody manapgers, with specialist training and on-
poing policy advice. In contrast 1o the Service’s
thorough preparation of officers selected tor the
youth liaison officer program [see "Police relations
with young people” in this section), custody
managers were given minimal preparation before
assuming central responsibility for the new
“‘detention after arrest” scheme. Inadequate training
and support may reduce their effectiveness and
undermine the Service's altermpls to improve arrest
and custody practices, The Service is beginning to
address these deficiencies through working groups
and a review of training,

We continue to menitor the Service's efforts to
train and support officers who have significant
responsibilities in the arrest and detention area. We
also scrutinise related Police Service initiatives,
swch as its expanded use of Field Court Attendance
Motices as an alternative 1o arrest and charge, to
check whether they are affected by these changes.

Resorting to arrest

A 12 year old Aboriginal boy was arrested on
suspicion that he had damaged playground
equipment, Following a struggle, he was handcuffed
and transported in a caged vehicle 1o the police
station. The incident escalated a conflict between

ISSUES

the arresting officers and several members of the
local Aboriginal community.

The arresting officers did not seem o
adequately consider Police Service palicy to use
arrest as a last resort. Section 8 of the Children
{Criminal Proceedings) Act 1987 also encourages
police 1o consider alternatives o arresting and
charging children.

Although the complaint was later withdrawn,
wie were concerned that many officers appear Lo
resort 1o arrest without giving proper consideration
1o the alternatives, The arresting officers” region
commander agreed that there was a need 10 review
arrest procedures and generally improve police
officers’ awareness of when and when nat 1o
exercise their discretion to arrest, Cur assistance to
the Service included participation in a region
training day by the Assistamt Ombudsman (Policel.

As this region started reviewing ils arrest
practices, we began 1o develop our capacity 10
analyse Police Service data on the arrest and
charging of Aboriginal suspects. The information
will assist with the evaluation of the Police Service’s
implementation of its Aboriginal strategic plan.

Mardi Gras arrests

Two party-goers were stopped and questioned as
they were preparing Lo attend festivities following
the 1997 Gay and Leshian Mardi Gras parade in
Sydney. One had a hat with a NSW police badge
on it, Police suspected the badge might have been
stolen and confiscated it, despite assurances from
one of the party-goers that she could prove she
bought it from a licensed second-hand dealer.

After an apparently heated discussion about
whether the police officers would issue a receipt for
the badge, both party-goers were arrested and taken
to a police station 1o be charged for "goods in
custody”, “resist arrest” and “hinder police”. They
remained in custody for about four hours while they
waited to be issued with court antendance notices in
relation 1o charges that were later withdrawn.

Conflicting evidence made it difficult o
determine where the truth lay in relation to the two
complainants’ allegations of assault, wrongful arrest
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FOLICTE

andd homoephobic abuse. However, we pointed out
te the Police Service that Mardi Gras is an
cccasion on which the wearing of costumes can be
reasonably expected. Taken in contest, the
wearing of the hat badge was a fairly minor
offence.

The local commander agreed. In addition 1o
speaking with the officers for their handling of the
inguiry info the ownership of the badge and
apologising to the complainants, the Police Service
advised officers policing this year's Mardi Gras
celebrations to exercise appropriate resiraint. He
said all participating police were:

. drfewmed that additional ioderance wias o be
shown o persons acling in an extravagant
manmer and thal caulion was Io be displayed
tnless the person was seen to viclate the law on
public behaviowr, etc. Passive enforcement
mieasores suoh as caulions and breach reporls
were siressed and discretion was the lone of the
everuag ... loderance will be the theme of events
such as Margi Gras and other public parades ..
Thiz will be an on-going training initiative of this
commarnd,

Hundreds of thowsands of members of the public
attended this year's Mardi Gras parade, yet the
FPolice Service reported just one armest. Police were
widely praised for their role in the event.

MENTAL HEALTH AND INTELLECTUAL
DISABILITY ISSUES

A 1998 Australian Institute of Crimenology (AKC)
study, called Police Shoolings 19901997 suppests
that * persars with mental disorders or handicaps
mary be more likely than others o come into
coriact with police’, This contact is often
complicated by the difficulties police experence in
dealing with people with these conditions. Problems
with cases of this kind have been reflected in a
number of complaints to our office.

The AIC sudy also found that a significant
number (over one third) of those people who died
as a result of police shootings were reported to have
been " either “depressed” or had some form of
peyvchiateie history requiriog treatment”, i
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recommended that serious consideration be given
tor providing police with specific training to deal
with situations involving persons with, among other
conditions, mental or psychological disturbances
(see also "Police shootings” in this section).

Mental Health Act altermatives

Palice have several aptions for dealing with persons
who are sulfering from some form of mental ilness
or disturbance. For instance, under 52401} of the
Aental Health Act, where a person is known or
suspected 1o be suffering from a mental illness and
i also suspected of having committed an offence,
police are able to escort them to an appropriate
health service facility, These provisions need 1o be
widely publicised and understood so that officers
are aware of all the tools available 10 them,

The following two cases highlight difficulties
which can arise when police fail 1o appreciate that
they are dealing with a person suffering from a
health problem ar an intellectwal disability, The
potential for problems increases when the person or
detaines is either unable or disinglined to infamm
police of their condition. This emphasises the role
of the station custody officer in assessing arrested
persons al the police station and the need for
specific training in this difficull area,

MMother and child

A woman who suffers from schizophrenia
complained of her arrest and treatment by police.
Wihen the woman was approached by police she
became abusive and, owing to her condition,
resisted actively when officers attempted to detain
heer. Shie was taken to the nearby police station and
issued with court attendance notices for the
offences “resist arrest” and “assault police”. At her
regquesl, police then escorted her to a nearby
hospital for treatment relating 1o her condition.

(M concern was the fact that the woman had an
11 year old daughter unsupervised at home, for
wham the woman had expressed to police repeated
concerns. Two officers later attended the house,
checked on the daughter, who claimed she was
fine, and then ledt.



The primary arresting officer had strong
suspicions that the woman may have been suffering
from some form of mental disturbance. He
indicated these suspicions in the custody forms he
prepared.

We sought clarification as 1o why arrest and
charges were considered, particularly after a mental
health condition was suspected. Police have the
discretion under the Mental Health Act to deal with
such situations "otherwise than in accordance with
the law”,

We suppested that the situation was
unnecessarily exacerbated by the approach taken
by police, in circumstances where the woman was
unlikely 10 be found guilty of the offences. The
matter was later heard at court where the charges
were dealt with by an order under the Mental
Health Act.

This case also raised the issue of the lack of
support provided o the young daughter who had
been beft unsupervised for a considerable period of
time, Wi recommended that officers in the patrol
receive fraining and education on dealing with
“wvulnerable persons”,

Arrest at Town Hall

A young man, who suffered from several physical
and intellectual disabilities and severe epilepsy, was
travelling home from his job in the city. He began
to suffer symptoms indicating 1o him the onset of a
seizure. In an atlemp o get to the train station
before experiencing a full seizure, he hurried across
the road, colliding with several people on the way.
One of these people was a non-uniformed police
officer who received a minor injury as a result,

The young man was approached by two police
officers in plain clothes, who proceeded to restrain
him and apply handcuifs behind his back. He was
forcibly taken 1o a nearby police station and
detained. It was there that police learmed of his
epilepsy and the handcufis were removed. Conlact
was then made with his family and he was released
to travel home. The man experienced considerable
distress as a result of the incident, and for some
weeks after.

ISSUES

An investigation revealed that the young man
suffered from a range of debilitating symploms as a
result of his disabilities and during his epileptic
seizures, The police officer had been struck withowt
provocation as a result of the young man's
impending seizure. He had struggled strongly once
detained only as a result of genuine fear,

The police invelved were not found to have
acted inappropriately or with excessive force. They
released him as soon as possible once his
disahilities were revealed and no charges were laid
against him. The young man was involved in the
investigation process to demystify the proceedings
and attempd to restore his confidence, We
acknowledge the excellent manner in which the
Police Service handled this aspect of the case,

The Service also arranged for officers within the
relevant patrol to be reminded of the need 1o be
aware of persons suffering from medical and
intellectual disabilities and 1o deal with them
sensitively.

Searched

A cares Tor a man with an intellectual disability
complained that while the man was held in custody
for cenain offences, e was strip searched, The man
resisted police during the search and it was alleged
that excessive force was used by police. The man
suffered injuries 10 his head and back.

Police enqguiries into the complaint showed that,
while the carer was present during the interniew
process, he was not present when the man was
seanched.

W wrote to the Police Service expressing
concerns that police procedures, such as strip
searches, can be particularly confusing and
confronting for a person with an intellectual
disability. We supgested that in certain
circumstances, it would be advisable o have an
“appropriate adult” present during these searches,
The Service acknowledged our concerns and a
memorandum was issued to all local area
commanders in the region to extend particular care
when dealing with people with intellectual
disabilities.



POLICE

Thie new Crimes Amendivent (Detention Afler
Arresti Act now contains specific stalmory
requirements for police 1o follow in relation to
“vulnerable persans’, including thowse people with
impaired intellectual functioning’, The Act
requires police to contact and have present a
suppar persen when a vulnerable person comes
into police custody for an “investigative procedure”,
inl:lu:ling a strip search. In addition, regulations
under the Act require the custody manager 1o find
out the identity of the person responsible for the
weliare of the individual being detained, and
communicate 1o that person the detainee’s
whereabouts and the reasons for detention. This Act
came into effect in February 1998, some six months
after the incident occurred.

Lack of understanding

A regional communily services organisation
complained that police had failed 10 properly
investipate a possible assault by a residential care
worker on their client, who suffered from an
intellectual disability. In their complaint, they
pointed 1o a delay by police of up to three weeks
before initial enguiries were commenced in relation
to the allegations against the care worker. In fact,
the crganisation was concerned that it was only
their persistence which resulted in police
investigating the allegations.

The arganisation alleged that the delays
complicated the investigation of the matter, due 1o
the client’s already limited ability to communicate
specific details such as dates or times, The
organisation felt this demonstrated a failure 1o 1ake
complaints of this kind seriously and an " apparent
lack of understanding by police of the prablems
experienced by persons with intellectual
disabilities,

We sugpested that the matter be conciliated. The
owlcome was successful. The difficulties invabeed,
including evidentiary procedures, were fully
explained to the organisation. Arrangements were
also made for a representative from the organisation
to address local patrols on dealing with the
intellectually disabled. This has resulted in greater
liaison between the organisation and local police.

Other developments

In response o the recommendations of the coronial
inquest into the fatal police shooting of Mr Levi (see
"Police shootings™ in this section), the Police Service
has recently entered into a Memorandum of
Understanding with the N5W Health Department
which establishes procedures for dealing with
peaple suffering from mental health problems. The
new procedures were announced on 11 August
19498,

The memorandum provides clear guidance on
crisis infervention, indicators of mental health
conditions, referrals to mental health services, and
training implications. It also reiterates the Police
Service’s commitment 1o ongoing training of police
in dealing with persons with mental illness and
inteflectual disabilities in arrest and custody
situations. It will be interesting 1o review the impact
of the memorandum in terms of the complaints we
FECRIVE,

COMPLAINTS FROM ABORIGINAL
PEOPLE AND ABORIGINAL/POLICE
RELATIONS

The Ombudsman’s Aboriginal Complaints Uinit
became operational in 1996 with the employment
of three specialist investigation officers. The unit
wias established to provide Aboriginal people with
better access to our services, In it first year the unit
focused on access and awareness programs. This
invalved many field trips to remote rural towns and
metropalitan areas to establish better liaison
between Aboriginal communities and police, and 1o
affer support o Aboriginal complainants.

Mare recently the focus of the unit has been on
developing strategies to improve relationships
between Aboriginal people and police. Our unit
Largeds communities with high percentages of
Aboriginal complaints. This enables us to identify
systemic issues such as unlawful strip searching and
fingerprinting of young people, police entaring
premises without authority and failure by police to
use alternatives to arrest. By consulting with diverse
communities and police, we are working together to
develop and implement broader community

policing programs,



Complaint profile

Complaints identified as being from Aboriginal
people lor on behali of Aboriginal peoplel
increased from 209 complaints received in 1996-97
1o 225 this year. This represents a 7.5% increase in
complaints handied by the unil. Fig 4 shows an
upward trend over the year.

Police taking responsibility for service
delivery to Aboriginal communities

Thie NSW Police Service's Aboviginal Policy
Staternent ard Strafegic Plan was launched in June
1998, In a collaborative arrangement between the
Police Service, the Institute of Criminalogy and our
office, a comprehensive evaluation of the strategic
plan will commence shorly. The study will analyse
praq_'lic.al misasures ursdertaken |;|:|.' I-:{":,r |'h.||ll|'|'|h 4]
response 1o the plan, iowill also provide a ool for
assessing the responsiveness of local patrols 1o the
needs of their particular communities. Our major
role will be 1o assist in compiling complaints data
and monitoring service delivery 1o Aboriginal
communities,

Ensuring adequate police responses to
Aboriginal communities

A concerned member from an Aboriginal elders
tribal council complained that police responded
inddequately 1o urgent requests for police
assistance from Aboriginal community members.
Concerns were raised that police appeared less
likely to respond to calls from Aboriginal people
thian from the wider communily,

Figure 4: Folice complaints and mquiries by or on
behali of Aboriginal persons
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ISSUES

Owver a twelve month pericd, violent confronations
had erupted between factional groups. Palice were
often called 1o disperse disgruniled community
members on a properly development area. An
il'w{";llﬁ._\l;ll_'l-n confirmed ':u._‘:-|i-:_'i,- did attend on most
oocasions, resulting in one arrest and wp to thirty
applications for Apprehended Vialence Chders,

I was obvious the problems could not be resolved
solely through an investigation. Our office requested
palice develop mechanisms 10 monitor communily
situations in the future. In response, the mid north
coast police local area developed a community
development plan for 1998-2000 in comsultation with
local representatives from the Aboriginal community,
various communily arganisations and our affice,
Further, the police are conducting workshops with
Aboriginal community members to foam an Abornginal
consullative commiltee. This will provide a forum
where community issues can be addressed. Ongoing
communication between cur office, local police and
representatives of the Aboriginal community will
hopeiully assist in improving policing responses.

Laurel Russ and Kym Clifford, Aboriginal
Complaints Unit
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Arresting Aboriginal children

An Aboriginal mother complained that her thinteen
year old son was arrested and detained at a police
station for approximately seven hours, guestioned
and charged bedore police had informed her. She
also complained that police had entered her home
and conducted a search without a warrant or her
consent.

Her son, who was home alone, responded 1o a
knock on the door and was confronted by two
police officers conducting inquiries inta the theft of
clothing. He invited them into the house where
stolen jeans were located in the laundry, Shortly
afterwards, he was arrested and conveyed o the
palice station. The police officers were aware there
was no one else present in the house at the time of
the arrest.

Unsuccessiul attempts were made by the police
to contact the boy’s mother, In her absence a court
attendance notice was issued for “receipt of stolen
goods”. The boy remained at the police station a
further five hours. Dwring this time, police made no
attempt 1o contact his mother. He was conveyed
homme at approximately 10pm when his mather was
contacted.

While it could nea be established that the
officers had deliberately breached police
procedure, policies or their duty of care towards the
young person, our office requested the Police
Service issue a general reminder o officers at a
patrol training day that areest is a measure of last
resor, and to remind them of special provisions for
children under 16 years in the Children (Criminal
Procesdings) Act 1987,

Appropriate community and policing
initiatives

The Aboriginal Legal Service (ALS) raised concerns
with the Police Service that police were
inappeopriately arresling young persons on warrants.
A young person had been arrested for an
outstanding warrant for an offence he Fad
comimilled several months earlier, The arrest
occurred outside a popular video shop while he
was wailing for his father. The incident caused
stress and embarrassment to his parents, They

complained to the ALS on behalf of the Aboriginal
COMMAURNY,

The complaint was discussed at the menthly
consultative commitiee meeting between the ALS,
the Police Service and cur office. A three-tiered
plan for Aboriginal persons with outstanding
warranis was proposed, This involves:

* police contacting the person and making an
appainiment for them to attend the police
staticn;

* il the person fails o attend, police will advise
the ALS who will contact the person and
encourage them to voluntarily attend the police
statioa: ancd

* where the person cannot be contacted, or fails to
attend when notified, the ALS must notify police
who will then arrest the person when they are
next seemn,

The commitles members agreed to monitor the
effectiveness of the plan and report on cutcomes at
subsequent meetings.

Public interest

A legal centre complained on behali of an
Abariginal community worker that two police
officers had stopped her and unlawiully searched
her vehicle in a busy streel, The incident was
viewed by her clients and caused considerable
embarrassment 10 her angd her rassenger.

After close liaison between our office, the Police
Service and the complainant, a successiul outcome
was negotiated. The complainant accepted a
personal apology from the officer for the
humiliation and embarrassment caused 1o her.
Further, the officer’s conduct will be monitored by
his supervisors, and ongoing customer relations
training will be provided to him, including cultural
awareness education.

The legal service praised our office saying we
had made " invaluable comments and suggestions
about acquiring the best outcome for my client.”

We will continue 1o do our best to improve
Aboriginal/palice relations.



IMPROPER ACCESSING OF COMPUTER
INFORMATION

Police misuse of access to information stored on
Police Service and Roads and Traffic Authaority
{RTA) computer systems continues to be one of the
largest sources of complaints about police. When a
palice officer accesses this information for personal
reasons, or oul of curiosity, it is an abuse of the
community’s trust and a criminal affence. It is also
an invasion of the privacy of the persons
concerned,

Chur oifice first highlighted its concerns about
misuse of compuler access in a report to Parliament
in 1995, Since then, the Police Service has taken
significant steps to address the problem. Most
recently, the Police Service launched a new
mandatory education package that all police
officers must complete as part of their incremental

PrOgression.

Another impartant development is that local
area commanders have been given the ability 1o
generate local audit reports on the accessing
activity of their stafi. This initiative coincides with
a marked drop in the number of complaints in this
area from 370 last year to 260 this year. Dur ofiice
fully supports the empowering of lecal commanders
1o make their command a “no unauthorised access”
location.

Ir owces 1o maintain confidence in the Police
Service’s ability to deal with unauthorised computer
accesse, it is important that serious invasions of
privacy be dealt with appropriately. We have seen a
number of accessing cases where the Service’s
investigation of response in serious matters has
been found wanting, Giving local commanders
responsibility for these investigations should not
signal a weakening of resolve, The Police Service
must be unequivecal in investigating and
prosecuting criminal accesses.

serious cases seen by our office include
improper accesses made out of curiosity or
convenience, “Curiosity Killed the Cop” proclaims
one Police Service poster. Curiosity is a poweriul
temptation and cases where officers re-offend even
after being disciplined are not unknown,

CASES

Curiosity

A police officer admitted to having accessed the
details of a prominent legal identity *purely out of
curiosity”, The Palice Service proposed to counsel
the officer and require him 1o write an essay, We
disagreed. Our office took the view that, as the
matter involved an invasion of privacy, it should be
dealt with criminally. The Police Service has now
agreed 1o lay charges,

School reunion

A police officer based in Sydoey was inferviewed
about 52 unexplained computer accesses. After
imitially claiming that he had made the accesses in
the mormal course of his duties, he later admitied
that in fact he had been organising a school
reunion. The officer pleaded guilty in court 10
making 46 illegal accesses. Our office is awaiting
the Police Service’s decision on the officer's future.

More serious still are cases where a police
officer accesses confidential information as a tool
to harass someone they have a grievance against: a
numbser involve a former panner.

Telephone harassment

A woman and her boyiriend complained that they
were receiving harassing telephone calls. They
suspected that the man’s estranged wife, who is a
police officer, was behind the calls, The woman
was fearful for her safety given what seemed the
officer's irrational behaviour,

The officer was found to have illegally accessed
the waman's waork and home address. After initially
denying it, the officer admitted to having
telephoned her. She pleaded guilty to two counts of
unlawful computer access. She was also
admonished by her commander for untruthfulness,
She is currantly being considered for dismissal
under the commissioner's confidence provisions,

Total (non)-recall

A woman complained that she was being harassed
by her former partner, a police officer. She also
believed that he had accessed computer details
relating to her family and her neighbours. Following
an audit, the officer was asked to clarify a large
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number of accesses including 35 of the
complainant and her family, 34 of the officer
himseli and his family, ten of other police officers
and three of public figures. In all he was questioned
about 10 accesses, He affered an explanation for
only one. In relation 1o all other accesses, he stated
that he did nat remember. The Police Service
recommended that the officer be admaonished and
required to complete a stafll survey, Our office
viewed the matter much maore senoushy, The
investigation had also failed to adeguately
examine the link between the accesses and the
alleged harassment. We sent the matter back to the
Police Service for further investigation and are
awaiting the result.

RESPFONDING TO EMERGENCY CALLS

Members of the public legitimately expect that
police will respond promptly and approgriately to
calls for assistance, especially when the call
CONCEerns & situalion requiring urgent police
attention,

We have received a number of complaints that
the police response to an emergency call was slow
or unsatisfactory, Some of these complaints are
successfully conciliated. Howewver, it must be
emphasised that effective conciliation will generally
regquibre 3 discussion and recognition of the
complainant’s concerns, an explanation of the
police response 1o the complainant’s call, and,
where appropriate, an acknowledgment of any
shorcomings in the police response,

In dialing with any complaint about a poor
police response, it is important that the Palice
Service should make suitable inguiries into the
matier, A failure w conduct adequate inguiries not
only means that the Police Service is unable to
resporkd to the complaint in an informed manner,
bust will also raise questions about whether the
Police Service s genuinely attermpting to address
the complainant’s concerns,

Unforiunately, we have recently seen a number
of cases involving unsatisfactory inguiries into the

adequacy of the police response to an emergency
call, Cwie of these malters became the subject of a
direct investigation by our office.

A youth worker's calls for help

A local area commander was required Lo inguire
inta a complaint that police had failed 10 attend a
youth centre aiter an employee there made a
number of calls about incidents involving
aggressive behaviour by a group of young peogle,
The commander prepared a report to the Minister
for Police on the outcome of his inquiries, which
suggested that the police response to the calls was
satisfactory. We found that this advice was
inaccurate and misleading because the commander
had conducted inadequate inguiries and had drawn
wrong conclusions from the limited information he
had obtained, The resull of our investigation was
that the region commander discussed with the
complainant the circumstances surrounding the
failure of police to provide her with proper service
and made an apology to the complainant,

Computer Incident Dispatch System (CIDS)

Chur investigation also focussed upon the capacity
of the Police Service's Compater Incident Dispatch
System (CIDS) facility o ensure that police could
give appropriate priority to emergency calls and
other calls for assistance. CIDS i wsed 1o recond
calls for police assistance and to enable radio
operators 1o alert police vehicles 1o such calls.
Calls are given a priority — immediately life-
threatening situation {priority 1), urgent response
required [priority 2) or routine matter (priority 3).
We discovered that the vast majority of calls are
classifved a5 priority 3. There is little or no
distinction within this category between guite
serious matters and those which are relatively
minor. This creates difficulties for police in giving
appropriate priority (o calls for assistance,

We also discovered a number of other problems
in relation 1o the use of CIDS. The system could not
automatically or readily identify multiple calls
about the same matter. Police could not ascerain
how long ago a call for assistance had been made,
The abbreviation of messages for beoadcast ereated
the potential for important information not being



given to police. There was also the potential for a
breakdown in communication as information from
the caller was passed on 1o radio operators and in
twrn o police, The system did not allow fos regular
direct contact between the caller and the police.

Furthermore, we found there were often
deficiencies in CID5 records, Information reconded
on CI0E did not abways accurately reflect either the
actual time at which a job was broadcast over the
radic or when palice attended 1o the matter,

We recommended that the Police Service should
urgently consider the various limitations on the
effectiveness of CI05 and develop measures 1o
eliminate or minimise these problems (the findings
and recommendations in our report were consistent
with the conclusions of the Auditor-General’s
report in March 1998 Police Response to Calls for
Assistarcel.

The Police Service has advised us of a number
of strategies to address the problems in this area:

¢ The development of an interface between CID5
angd COPS (the general police computer
information system).

*+  The establishment of a communications training
unit to develop and deliver training programs for
staff involved in using CIDS.

s The creation of a Response Management Team
to oversight solutions for improved performance
in responding to calls for assistance. A number
of operational plans have been developed which
focus an the Government™s plan (o improve
police response times, In particular, a revised
priority allocation system was 10 be completed
by Seplembser 1998,

RISK ASSESSMENT OF POLICE OFFICERS

We recently made a special report 1o Parliament
recommending that Police Service managers
needed o adopt “risk assessment” sirategies when
dealing with officers accused of misconduwct,

Our report was prompted by concerns about a
variely of cases involving a failure by the Police
Senvice 1o consider the possibility of management

ISSUES

action in relation to officers allegedly involved in
serious misconduct. The report referred 1o three
cases of particular concern:

®  An officer had a pattern of similar complaints
allging sexual assaulis against children, No risk
assessment of the ofiicer was undenaken,

* An officer was charged with five counts of
sexual assault upan a child. After twa trials in
which the jury was unable to reach a verdict, the
officer was returnied to duty without any further
consideration of the evidence grsen at court,

= An officer had a history of complaints against
him, including separate allegations of assault on
his former wife and current partner, The Police
service decided that the officer’s complaints
histary had “no relevance” in assessing the
officer’s suitability to continue in his current
duties,

In each of these cases, we requested the Police
Service 1o reconsider the matter, with significant
resulis, The two officers who were the subject of
seiial assault allegations were considered under
the commissioner’s confidence provisions — oneg
was removed from the Police Service, the other
resigned. The officer involved in the third matter
was removed from supervisory duties.

Chur investigation of the Police Services
paolicies and procedures about risk assessment and
minimisation strategies revealed deficiencies in this
area. Some sections of the Police Service, notably
Internal Affairs, were adopting techniques to deal
with the issues involved. However, some managers
were refusing to consider allegations of misconduct
against officers under their command in the context
of the officers’ complaint profiles,

Owur report emphasised that assessments of
potential problem officers required the
consideration of complaint profiles, information on
patterns of similar serious complaints and evidence
from failed prosecutions. Assessments should also
take into account intelligence collected by the
Paolice Service, reports from supervisors, the nature
of the officer’s work and the length of time the
officer had been engaged in that work.
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Significantly, the use of relevant information
could also reveal whether an officer was the
subject of unfounded or vexatious complaints or
payback complaints by disaffecied colleagues,

The maost significant indicator of the success of
the Service's risk assessment strategies will be
whether there is a greater level of understanding by
police managers of the need 1o identify and assess
disturbing trends in the behaviowr of officers within
their command, with appropriate reference to

complaint profiles,

POLICE SHOOTINGS

Police shootings inevitably arouse controversy,
Thaey focus attention on the difficull question of the
circumstances in which police should be entitled to
use firearms when confronted with a person whose
behaviour is threatening the safety of police or
members of the public.

Cur office must be notified of complaints about
police shootings involving death or injury, and we
oversighl Police Service investigations into these
matters, We therefore have an important role in
assessing whether police responsible for a shooting
have acted reasonably in the particular
circumstances of a specific incidem, Qur oversight
role also involves consideration of possible
improvements to Police Service procedures, with a
view lo minimising the situations in which police
may be required to use firearms. In this respect, we
take into account the work of the Police Service's
committes on firearms and operaticnal safety and
recommendations made al coranial inguests into
fatal police shootings,

It is imporant to recognise that Police Service
guidelines strictly limit recourse by police to the use
of firearms, Commissioner’s Instruction 22
emphasises that there must be *reasonable grounds
o believe” that an officer or a membser of the
public will be killed or seriously injured, and that
firearmis should only be used ~when there is no
other reasonable course of action”. The justification
for any police shooting is assessed in the context of
these requirements.

The requirement that police should only use
firearms when there is no other reascnable course
of action raises the question of whether the police
can and should resort 1o messures other than the
use of lirearms where a person poses a serous
threat to police or a member of 1he public, This
issue has been the subject of consideration within
the Palice Service, In Oktober 1996, a decision was
made that acrosol incapacitants such as capsicum
spray should be made available o operational
palice, Consideration was also given (o the use of
extendable batons, and a decision made tha
extendable batons would be provided 1o officers in
specialist sections of the Police Service which had a
demonstrable need for this equipment. The Coroner
who conducted the inquest into the fatal police
shooting of Mr Roni Levi in June 1997
recommendied that the Police Service should
expedile the implementaticn of these measures. In
respanse, the Police Service has brought forward
the training of staff who will instruct officers in the
use of capsicum spray.

A significant aspect of many incidents involving
police shoatings is that the victim became involved
in a confrontation with police when
psychologically disturbed, depressed, suicidal or
affected by drugs or alcohol. Police must have the
appropriate skills to deal with such people. The
Coroner in the Levi inguest observed that the
matier " highlightled] the need for police fraining in
dealing with mentally ill persons fo be reviewed
and constantly updated and reinforced with police
officers”. As a result of a recommendation by the
Coroner, the Police Service and the Department of
Health have developed a protocol for dealing with
mentally ill and disturbed people. The measures
contemiplated by this protocol should reduce the
likelihood of a need by police to resort to the use of
firearms (for further details, see "Mental health and
intellectual disability issues” in this section),

It is obviously important that investigations by
the Police Service into police shootings are, and
are seen o be, conducted in the best possible
manner, The Police Service has adopted a number
of measures (o ensune the integrity and
thoroughness of 15 investigalions in1o thess
incidents. The investigation must be conducted by



an officer from a local area command other than
the one in which the incident oocurred; the
relevant region commander must also attend the
scene of the incident “to ensure that the
Cammissiomer’s fnstructions are followed and thai
all mecessary resources are immedialely available
to the officer in charge of the investigation ; and
the region commander and Internal Affairs must
oversight the investigation,

Cine interesting development, designed to assist
the Police Service in the comprehensive
investigation of police shootings, s the introduction
of legislation enabling police involved in a shooting
10 b subjected 10 compulsory drug and alcohol
testing following the incident (see "Drugs, alcohaol
and palice” in this section).

COMNFLICT OF INTEREST

Our office continued to monitor the issue of police
invelving themselves in matters in which they have
a conflict of interest. The Police Service's Code of
Conduct and Ethics ithe code) wams police to avoid
putting themselves in situations which compromise
the impartial performance of their duties. Financial
interests, personal beliefs or attitudes, ouside
activities and relationships with people with whom
the Service s dealing in an official capacity, are
cited as potentially giving rise te conflicts of
interest, Cficers must disclose any potential or
actual conflicts to their manager.

Chur recent report 10 Paramen, Comlict of
faterest and Police, urged the Service to develop a
training package 10 suppon the code, Cases dudies
in the repor indicated that even senior officers had
difficully grasping the concept and failed to detect
when conflicts of interest arose. The code contains
lintle practical guidance to assist police. Given the
complexity of the issue, clear guidelines are
necessary 50 all police are aware of their
responsibilities.

It is pleasing to report that the Police Service
has embraced this message, Ethics training,
incorporating the code, has been integrated into

several of the Service's education programs. The
Service's training video on computer ACcessing

ISSWES

now also incorporates conflict of interest isswes,
case studies and law.

In additon, all non-commissioned ofiicers will
b tested annually on their knowledge of the code
of conduct. Local commanders are now also
conducting random audils of computer accesses by
their staff {see "Improper accessing of computer
inforrnation ™ in this section).

Conflict of interest and secondary employment

secondary employment 15 a vexed question for the
Service, On the one hand, police should nat be
unfairly denied access to additional income. On the
other hand, some of the most serious conflicts of
interest can arise where officers engage in certain
kinds of work such as in the security, liquor, gaming
and racing industries.

Palice mwst have the Service's approval before
engaging in employment outside their official police
duties. The code advises palice that their police
duties take precedence. Secondary employment
will not be approved when there is an actual or
potential conflict of interest.

However, officers eocasionally circumvent the
process by working without approval, even where
approval has been denied, or by describing their
employment in euphemistic terms 1o gain approval.
"Customer service officer” or “personal assistant”
can sometimaes describe security work,

Bodyguard to the stars

An anonymaous source informed us that two senior
consdables were engaged in unauthorised secondary
employment in the security industry, They allegedly
worked for a private security fiem providing VIP
securily for visiting celebrities and security at hotels
and other venues around Sydney,

The original police investigation found the
alltegations unproven. Our office directed that
further inquiries huc?nducled. In the end, owing 1o
difficulties in obtaining official taxation records
from the officers’ alleged employer, we
commenced a direct investigation under the
Ombudsman Act 1974, This enabled us to compel
the production of the records to check whether
either officer was on the security firm's payroll.
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However, on inspection, neither of the officers’
names appeared in the official records,

Through related investigations it emerged that
e af the officers:

* had been denied approval for secondary
emplayment as a “personal assistant” 1o
celebrities because of a potential for conflict of
inberast:

#  had acted as a bodyguard to a well known
model (he was caught on video and three
wilmesses aitested that he was employed by the
firm as a bodypguard during her visit);

*  had continued 1o renew his security licence
each year, while denying he did security work;
ard

* had his licence applications approved on three
occasions by his friend (the other officer in the
complaint).

The oiher oflicer:

o had Police Service approval to work as a
customer service officer at a shopping cendre
employed by a subsidiary company of the
private securily firm;

* was also caught on video acting as a bodyguard
bt claimed to be only “helping out a friend’;

= also renewed his security licence annually,
while denying engaging in such work; and

* was driving a 4-whee| drive owned by the
security firm and had signed the buyer's order
form on behall of the firm.

Onar office found that both officers had engaged
in unauthorised secondary employment and lied
about it. The provisional report recommended that
the officers be considered for dismissal under the
commissioner’s confidence provisions.

Cine officer was issued with a perlormance
wamning notice by the commissioner. He was again
photographed, apparently acting as a bodyguard to
a visiting celebrity. Following inguiries into the
matter, he tendered his resignation.

The second officer's commander is currently
deciding what action to take in relation to him,

Importantly, our final report made
recommendations on the issue of secondary
employment. We recommended:

= steps be put in place [possibly requiring
legislative amendment) to prohibit police from
holding any licence under the Security
{Pratection) Industry Act 1985 without prios
Police Service approval for secondary
employment relevant to the licence applied for
fas all people involved in security work must
hold an appropriate licence, this is one way to
prevent police engaging in security work
without approval)

= applications for secondary employment be
closely scrutinised by the Police Service for
actual or potential conflicts of interest

* in granting approval, the Service should
expressly stipulate the type of work being
approved and conditions of approval

s where an ofiicer is granted approval to be a
director or partner in a security firm, a condition
of the approval be that the officer be prohibited
from assessing any securily licence
applications,

Owr recommendations have since been referred

b the executive director of Human Resources, to

consider in preparing the Service's secondary

employment policy. It is worth noting that the Code
of Conduct and Ethics is also being reviewed,

PUBLIC MISCHIEF

In early 1998, the Police Service initiated a number
of "cause public mischiei” prosecutions against
complainants whose allegations of police
misconduct were disproved or failed to be
substantiated.

The "cause public mischief” offence (5.5478 of
the Crimes Act) gives palice a discretion to
prosecute anyone whao misuses the criminal justice
system by deliberately making false representations
to police. The offence recognises that groundless
allegations can waste police resources, as well as
cause distress o people who have been falsely
accused, Until recently, the charge was rarely wsed
against complainants alleging police misconduct.



We sought advice on the Police Service’s policy
for prosecuting complainants, particularly as many
af the complainants being prosecuted were
children, intoxicated people and people with
mental health problems, An important element of
the offence is that the person must knowingly or
intenticnally make false representations 1o police,
The cases against mast of these complainants were
weak because of practical difficulties in proving this
intent. We also queried whether it was in the public
interest for police 1o prosecute such complainants.

Maore generally, complainants who have been
subjected to inappropriate policing practices may
sometimes exaggerate their version of events. They
may alsa interpret the facts differently from police.
For instance, reascnable force to effect an arest
might be viewed by the complainant as excessive
force. In many cases this may be explained by
differences in perception.

Many of the complainants charged with "cause
public mischief” appeared to have been raising
genuine concerns. We were worried that the police
proseculions may creale a public perception that
anybody lodging a complaint runs the risk of being
prosecuted if there is insuificient evidence to
substantiate the complaint.

Differing perceptions

A young Aboriginal complainant accused police of
assaulting her and her boyiriend while they were in
police custody. A few weeks before the arrest, the
complainant had suffered a late-term miscarriage.
Despite this possible mitigation, she pleaded guilty
when the public mischief case went 1o court.
Although video evidence showed that one
allegation — that she was pushed from an interview
room — was clearly untrue, there seemed to be a
basis for her ather allegations incleding qualified
admissions by the officers involved,

It appeared that all parties agreed that a vielent
struggle took place in the charge room of the
police @ation. However, while the complainant
believed that she and her boyfriend were assaulted,
police claimed the force used was only that which
wias reasonable to subdue a violent defendant. The
differences in perceplion seemed (o be genuine.

ISS5UES

Although police had a discretion 1o charge the
complainant for public mischied, it is difficult 1o see
how the public interest was served by prosecuting
her for this offence.

Phantom assaults

Police prosecuted a mentally ill woman who
alleged that she had been sexually assaulted by
police officers. The allegations were clearly
groundless, as the officers named by the woman did
not exist. Because of her illness, it would have been
difficult to prove that the complainant was
knowingly misleading police. Police were also
aware of her mental iliness, yet sull preferred the
charge. The charge was dismissed by the magistirate
under provisions of the Mental Health Act.

The police response

After raising our concemns about the potential for
such cases 1o damage public confidence in the
willingness of police to take complaints about
police seriously, the Police Service stated;

The provisions of Section 5478 of the Crimes
Act will only be used where the “lalse
representation” is deliberately and maliciously
fabricated amd cogent evidence supports that
finding, This is not generally about exaggeration
or gilding the lily,

The internal affairs commander issued a memo
tor all police, advising them that public mischief
proceedings should not be used agains
complainants whose allegations are based on a
genuine difference in perceplion. Mor should public
mischiel apply to merely "gilding the lily” wherne the
complaint raises legitimate issues of concern. Since
this advice was circulated in June this year, internal
investigators have continued to recommend charges
against complainants. However, the number of
complainants actually charged appears to have
dropped significantly.

The internal affairs commander 15 monitonng
police use of public mischiel charges against
complainants and is preparing procedural advice
for internal investigators. That advice is expected
to emphasise the need for police to have special
regard to exercising a discretion not to charge
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vulnerable complainants, and to seek mone
constructive ways to deal with apparently false
complaints.

DRUGS, ALCOHOL AND POLICE

The very nature of policing. including the fact that
police officers carry firearms and take part in high
speed pursuilts, makes substance abuse by police a
matier of concern. Last year, we received:

s 70 complaints alleging drug use, or supply, by
police officers, or that officers had warmed drug
suspects that search warrants were going 1o be
execubed;

» six complaints that police were using or selling
sterpids; and

s I8 complaints that officers were under the
influence of alcohol, or drinking alcohol, while
o duty.

The introduction of the Police Service
Amendment [ Testing for Alcohal and Probibired
Drugs) Regulation 1997 and the Police Service's
drug and alcohol policy was discussed in last year's
annual report. We have continued 1o monitor not
only substance abuse complaints, but also the
Police Service's overall response and stirategies in
this area.

Implementation of the Service’s drug and
alcohal policy

Phase one — Education

A six month drug and alcohol education package
was provided throughout the Service by drug and
alcohol counsellors. A six month amnesty period
also allowed affected officers and their families 1o
seek professional and confidential help from
counsellors provided by the Service. More than 120
police took up this offer which is a significant
increase in officers volumarily seeking assistance.

Phase two — Testing for alcohol and drugs

Random and targeted alcohol testing began in
September 1997, Testing was conducted by civilian
staff from the Human Besources Directorate, By
May 1998, over 5,400 officers had been tested at
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randomly selected locations throughout the state,
Officers are required to have a reading below 0.02.
Chnlby nine officers tested above 0.02.

In addition to being offered rehabilitation,
officers who test positive are relieved of their duty
for the day and subjected to further unschedubed
testing for the next three years,

To determine the extent of drug use in the Police
Service, independent testing of officers for
prohibited drugs is being underaken — all of the
results are anonymous, Individual test results are
not available to the Sevice or the officer. The
results of this testing (which also involved surveying
tested officers) will be used by the Service 1o decide
if there is a need for officers 16 be randomly tested
or subjected 1o targeted testing. The results are
expected soon,

Phase three — Evaluation

The iormal evaluation of the effectiveness of the
drug and alcohol testing program will be
undertaken 12 months after full implementation of
phase two.

Steroids

Of concern is that the regulation only authorises
testing for drugs coming under the Drugs Misuse
and Trafficking Act 1985. As anabolic steroids are a
prescribed, restricted substance under the Poisons
and Therapewtic Goods Act 1966, they cannod be
tested. In the survey relating to drug use, officers
were asked whether they had used anabolic steroids
in the last 12 month and five year periods, Use of
prescription drugs was also canvassed and officers
were asked if they would allow their sample to be
testedd for prescribed drugs. Once the survey resulls
are known the Police Service will be better placed
to judge the extent of misuse by police of these kind
of substances.

Mandatory drug and alcohal testing

From 1 July 1998, new legislation has made it
mandatory for the Police Service to test all police
officers for drug and alcobol use who have been
directly involved in deaths in custody, police
shootings, or high speed pursuits in which a person
was killed or seriously injured.



It is pleasing to note that the Police Service's
Healthy Lifestyles Branch has been actively
developing and implementing drug and alcohol
education and training programs throughout the
state, Staif from our office have attended several of
these training sessions, including a workshop about
the development of the national guidelines for
substance abuse.

Mational guidelines

Guidelines have been developed by agreement
beetween the State and Territary police
comimissioners which are intended to;

*  Provide a resource for key personnel o
develop or review existing substance wse

policies.

*  Provide a framework which will promote
consistency between jurisdictions balanced
with the ability to respond to local
ovganisational nevds,

® dentify issues of significance to the
develapment and implementation af
suhstance wse policy in a policing
envirsament,

® Suggest strategies to facilitate policy
implemerntation.

®  Assist in identifying the roles and
responsibilities within policing
organisations for dealing with substance use
in the workplace.

*  Provide effective stategies for good practice
in himan resounce management.
Owr office will continue 1o actively monitor the

Police Service’s response (o drug and alcohol
fesLes,
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CONCILIATIONS

The year in review

Dwring the year, 1,393 written complaints were the
subject of an attempted conciliation. Police
resolved 997 to the satisfaction of the complainant,
A positive trend has been the increase in the
number of conciliations. The number of complaints
conciliated as a percentage of complaints
determined has increased from 25% in 1996-97 10
28%. We have expressed our concerm in recent
reports aboul the increasing rate of farled
conciliations, This year the failure eate increased
from 27% in 1996-97 1o 28%.

Each vear we survey members of the public who
have participated in conciliations. The results of aur
conciliation surveys demonstrate that the
satisfaction rate for conciliation remains high. The
survey results also indicate:

# 313 respondents {7 5%) were salisfied with the
way their complaint was handled, a drop of 5%
from 1996-97;

* 339 respondents (B2%) were satisfied with the
manner and approach of the police afficer who
handled the conciliation, a drop of 2% on
1996-97;

= 185 respondents (45%) thought that the Police
Service might improve as a resull of the
conciliation process; and

* 242 respondents (38%) felt that an apology
played a role in the resolution of their
commplaing,

The following two cases described below are
typical of the large number of successful
conciliations conducted this year by police, The
conciliation process provides the opporunity 1o
resolve complaints quickly and eificiently. It can
also give police commanders an insight into those
thiey supenyise,

Giving support to victims of crime

Aovictim of crime complained that police had failed
to take any action inlo a theft of some pewellery
from his home. The man reported the theil to police
and several weeks later had not heard anything
further. The conciliation officer acknowledged the
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lack of police action and counselled the invalved
officer for failing 1o follow up on the theft and 1o
provide suppart and information o the victim. The
conciliation officer took steps to ensure that action
was taken in relation to the theft and reminded all
police in the command about the need to follow up
on repodts and to provide support to victims of

Crime,

Assaults on teachers

A school teacher contacted police after being
assaulted in the playground by a student at her
school, The teacher was very upset by the assault
and telephoned police to request action against the
stuchent, The police officer wold the wacher that
making & complaint would mean oo much
papersork and would take up a great deal of lime
and respurces due 1o court appearances. The
teacher felt like she had been told to forget about it.
The teacher made a complaint about police and
was invited to a conciliation. The conciliation
officer was unable to identify the officer wha had
spoken o the teachers, The conciliation officer
arranged for a senior officer 1o investigate the
assault. A memo was also sent to all officers in the
command about the need for police to respond 1o
complaints of assault and the particular need to
provide adequate support o staff a1 the schoaol,

Unfortunately, there are still complaints open o
informal resolution where the Police Service fails 1o
fake the opporunity o deal with the complaint
guickly and appropriately.

Mistaken identity

A motorist was pulled over by police and his details
checked over the police radio, The check identified
outstanding warrants in the name of the motorist
which police brought to his attention. The man
disputed the warrants and explained that, although
he did have the same name, he was not the person
named in the warrants. He asked police to request
a check of the police computer; claiming that this
would resolve the identity problem. Instead, the
police arrested him,

When the police computer was eventually
checked back at the station, the police realised
they had the wrong man. A complaint was then
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made about the incident. Rather than quickly
resolving the complaint by expressing regret over
the incident, the Police Service sought to defend
the actions of its officers and aitack the credibility
of cerain claims made by the complainant,

On several occasions we sought to have the
Service understand that they could indicate regret
over thie incident without having 1o uniairly
criticise the officers involved, Unfortunately, this
point was not understood even by senior officers
dealing with the case. It was only after the
Ombudsman formally reported this case 1o the
commissioner and the Minister that the Police
Service acknnwledged the legitimacy of concerns
raised by the complainant.

Cases

ONE STATION'S POLICY S5TRIPPED BARE

We received a complaint from a group of protesters
arrested and charged by police with “remain on
enclosed lands” while protesting against a major
urban development. They expressed concermn (o us
regarding their treatment by police while in
custody, which included being strip searched.

Adter being arrested and charged, each person
was granted conditional bail by police. Those who
chose not to accept the bail conditions imposed
were strip searched by police before being placed
in the cells,

We requested certain information about the
charging and custody of these people in order to
determine the most appropriate course of action.
Analysis of the information provided by the Service
sparked concerns regarding the station’s policy
surrounding strip searching people who remained in
custody after being charged. The policy provided
for the compulsory strip searching of prisoners in
police custody, This conflicted with Police Service
policy,

Strip searching is an inherently invasive
procedure, Service policy in this area seeks 1o
strike a balance between the rights of the
individual, the Service’s duty of care towards




people in custody, the occupational health and
safety needs of police officers and the possibility of
evidence relating to the offence the person is
arrested for being hidden on the person, A policy of
mandatory sirip searching does not allow for the
consideration of these factors.

We conducted a spot telephone survey of other
local area commands in the region in question and
discovered problem was limited to the one station.

We raised our concemns directly with the local
commander. During negotiations it was agreed the
station’s policy was in conflict with Service policy.
Discussions with the commander led to the
immediate removal of the policy.

Training measures were put in place for that
command and the local commander undertook to
meet with the complainants to discuss the remedial
action taken by the Service directly with them. We
are still awaiting advice on the outcome of that
meeting.

INVESTIGATING A SUSPICIOUS DEATH

A family complained that police inguiries into the
death of their father had nat been thorough and
professional. The family was concerned that the
police had not initially treated the death as
suspicious. An autopsy revealed the man had died
a5 a result of a blow to the head. Further police
investigation inta the matter resulted in the arrest
an charging of a person for the man’s murder.

The Police Service concluded that the police
inquiries into the man's death had not been
deficient. However, we conducted our own
investigation, involving a hearing at which the
family and a numbser of police officers gave
evidence. We found there had been a number of
problems including:

* a failure by palice to make appropriate inguiries
of the man's family and other relevant witnesses;

s a failure by a detective 1o observe or nole
significant evidence at the man's home which
might have indicated that his death was

SUsSpiCious;
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¢ 3 failure by a constable 1o recard erucial
information given by a witness about seeing the
dead man with another person shortly before the
man's death — and a furiher failure to pass this
information on to police investigating the man’s
rwirder: and

= a failure by the various officers to coordinate
their inguiries effectively,

The family were also inappropriately permitted
early access to their father’s home — a step which
could have contaminated evidence at the crime
sCene,

On our recommendation, the Police Service
provided an apology to the complainants for the
lack of professionalism in the police inguiries inte
their father's death and the Service's own failure 1o
acknowledge the problem.

We also recommended that the Police Service
conduct a comprehensive review of the nature and
coordination of palice inguiries into deaths,
particularly those in possibly suspicious
circumstances, The Crime Agencies section of the
Service is undertaking that review and we look
forweard 1o advice on the outoome.

POLICE RORT THREDBO DISASTER

Dhuring the Thredbo disaster rescue operation, all
emergency personnel working at the site were
granted free access 1o the Kosciuszko Mational Park
and free use of ski equipment and ski-lifts during
down time as a gesture of goodwill,

In the course of the operation, two off-duty
police officers entered the Kosciuszko Mational Park
in their private motor vehicle. The officers allegedly
produced their police identification and informed
park staff that they were there to relieve pelice
warking at the disaster site. The officers were then
issued with a five day exemption pass for their
vehicle, entitling them to access the national park
without paying the usual $60 entrance fee.

After entering the park the officers again
allegedly produced their police identification to
obtain ski-lift passes and <ki equipment free of
charge.
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The officers’ arrival was subsequently
mentioned by park personnel to other police
working at the disaster site. Inquiries revealed that
these two officers were not present to assist in the
rescue operation, Rather, they had been invited by
a colteague involved in the rescue operalion (o
make wse of the free skiing that was available,

Following its investigation, the Police Service
summeaonsed the officers for “obtain benefit by
wilfully false representation . This charge related to
the officers gaining free entry to the park.

With regard 1o the officers oblaining iree ski-lift
passes and ski equipment, the police investigator
asserted that “the evidence is not to the standard of
prima facie requived for criminal proceedings, nor
do | believe that this is a matter of such a serious
nature that criminal proceedings is appropriale”

Our office disagreed with the recommendation.
We requested that advice be sought from the
Director of Public Prosecutions (DPPL As a result of
the DPFP's advice, the two officers were charged
wilh a second count of “obtain benefit by wiliully
false representation”. This second charge
specifically related 1o the officers obtaining free ski-
lift passes and ski equipment once on the disaster
sile,

The QPP funber advised that there was
insufiicient evidence to lay criminal charges
agains the officer who had invited his bwo
colleagues onto the site. He resigned, ruling out the
possibility of departmental action against him.

TENDERING FOR POLICE TOWS

Im 1995, the Police Service adopted a policy of
replacing the existing lowing roster with a systemn
where tow operators would tender for a contract o
do all police organised tows in an area. This move,
supported by the Royal Commission, was aimed at
minimising the appoertunity for cormspt payments by
tow truck operators to police,

Cwr office began to receive a number of
complaints about the tow tenders. These included
complaints about irregularities in documentation
and also more serious complainis where contracts

had been awarded to tow truck operators who did
not meet the tender criteria, Confidence in the
integrity of the tendering process was being
undermined. Our office decided to investigate the
adequacy of the Police Service's overall system for
tow tendering,.

The Police Service has now adopted a policy of
centralising tow tendering under the supervision of
the Palice Service’s Purchasing and Supply Branch,
The Branch began supervising tow tenders in March
1994, Since then, no complaints have been
received about tow tenders.

POLICE, COUNCILS AND PARKING
ENFORCEMENT

In 1992, the Traffic Act was amended 1o enable
local councils to have a rale in the enforcement of
parking regulations. Any council could seek to enter
inta an agreement with the Police Service o
enforce parking restrictions within its local area. To
date, 46 councils have negotiated agreements
which specify the areas where, and the times when,
councils can enforce parking restrictions,

Im March 1998, there were media reports that
the Palice Service was contemiplating the
termination of its agreements with the councils.
Complaints were made 1o our office about the
ramifications of any such decision, We conducted
inguiries into pessible termination of the
agreements in question,

The Commisioner of Police advised ws;

Existing agreements with local government
autherities will nat be terminated. The Service
has, however, established an internal working
party of senior officers fo carry ouf a review of
onestreet parking issues. Pending the oufcome of
that review, the negotiation and signing of any
new agreements has been suspended.

The working party has made certain
recommendations which are being considered by
the Service.

It also emerged that the Auditor-General's office
had commenced an awdit of the enforcement of
parking regulations, We held discussions with



representatives of the Audit Office about the nature
and scope of the audit,

I view of these developments, we decided not
to pursue the matter. Mevertheless, we raised with
the Police Service whether the current legislative
regime governing the system of parking
enforcement by both the Police Service and
councils was appropriate in view of the
administrative burdens imposed by the need 1o
negotiate agreements. We suggesied that
consideration might be given 1o legislation
conferring concurrent jurisdiction on bath the
Palice Service and councils in relation to parking
enforcement, with appropriate mechanisms for co-
ordination. We also suggested this idea could be
considered by both the Police Service and Audit
Office in the course of their current reviews.

COMPLAINTS PROFILE

POLICE COMPLAINTS PROFILE

Complaints about police to the Ombudsman are
managed by creating a file for each letter of complaint.
Each complaint file may contain a number of
allegations about a single incident, For example, a
person arrested following a brawl at a hotel may
complain of unreasonable arrest, assault and failure
1o return property, One incident, one complaint, marvy
allegations.

In 4,978 cases determined last year, 8,741
allegations were made. The following tables list these
in categories and show how each was dtesmined.

Note: The category Mot fully investigated
includes matters discontinued or declined after
preliminary inquiries were made.

Table 4: Criminal conduct

CATEGORY MOT FLILLY ACNVERSE MO ADWVERSE OTHER TOTAL
INVESTIGATED FIMDING FIRIXMG
Consgiracy or COves U 4 f 3 1 iid
Theit 11z 7 Bl 0 22
Consorting 55 Jh i a7
Brilsery or extorion 73 5 46 0 124
D.ang«ulnui- of
cuillpalile driving i 0 0 3
Dirug odiences 150 dd LI 196
Fraud £3 4 % 0 il
Forjury i & 7 0 £l
Sexual assault 34 [ 25 0 LEK]
Tbephane tagyping 9 ] 2 1] B
purder or manslaughier 18 il 1 ] 19
Chher M1 11 37 0 138
Total 657 Lir) EEL] 2 1,065
Table 5: Assault
CATEGORY MOT FLLLY ACWERSE B ADWERSE CONCILIATION TOTAL
IMVESTIGATED FINDING FIBDHIMG
Injury 308 34 144 o 491
M injury 122 22 a4 1] 228
Tatal 430 5k 233 LI Ma
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Table &: Investigations and prosecutions

CATEGDRY MOT FULLY ADVERSE MO ADWVERSE  COMCILIATION TOTAL
IMVESTIGATED FIRDIMG FIMNDNMG

Forced confesion 13 I 5 1 20

Fabeication ih ¥ 22 a 1

Llnil.l_'.-l proseculiod 59 | 5 13 78

Suppression of evidence 9 2 i 0 13

Failure 1o |:|rr.'|-|:u.-r|].' e i

s ulion 2 2 1 0 5

Faully investigation or

prosecution 353 74 a5 291 BO3

Disputes traffic infringement

nedice V6 0 1 4 171

Failure 1o prosecute 183 7 32 170 392

Total B&1 &0 153 479 1,583

Takle 7: Armestfdetention/warrant

CATEGORY MOT FULLY ADVERSE MO ADVERSE COMCILIATION  TOTAL
INVESTICATED FIMDING FINDIMG

Unjpustified search of entry o4 5 7 23 &9

Unnecessany use of fonce,

damage or resources o2 n 25 T4 152

Faulty search warram procecune 23 4 fal i | EE

ﬂlip search 15 1 5 2 23

bmproper detention of

inlcsicatod person 4 2 F. i a

Unreasonabde use of arrest

oF CeiEndion powers 118 15 34 41 20Aa

Tedal 306 48 a1 [0 525

Table 8: Inadvertent wrong treabment

CATEGORY MOT FULLY ADVERSE MO ADWVERSE COMCILIATHIN  TOTAL
INVESTIGATED FINDIMNG FININMG

Acdministrative mabler

asiging from investigation 2 LI 0 L 2

Fropeny damage 14 0 f 2 24

Tatal 16 a 18 F 26

Table 9: All allegations

CATEGORY MOT FULLY ADVERSE MO ADVERSE  CONCIIATION  TOTAL
IMVESTIGATED FIMIMG FIMDHMNG
Tatal o, 505 11 1,574 1,748 8,741
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Table 10: Management issues

CATEGORY HOT FULLY ADVERSE MO ADVERSE COMCILIATION TOTAL
INVESTIGATED FIMEMMG FINDING

Failure to withdraw warrant on 3 ] i 2 B

payrmen

Improper issue of summons, 2 I 5 18 45

warrand or enforcement order

[relay in answering 1 1 0 4 is

comespondenca

Inappropriate permiylicence action 4 2 i} i} L

Condition of cells or premises E] 0 ] 2 i

Cahier 57 7 & 20 100

Toaal 98 21 12 A6 7r

Table 11; Breach of police rules or procedure

CATEGORY MOT FULLY ADVERSE MO ADVERSE CONCILIATION TOTAL
IVESTIGATED FIMDIMNG FINDNMG

Sexual harassment 18 1 4 7 40

Trafiic or parking ofiences 93 7 24 i5 159

Failure 1o provide or delay

legal rights G G 17 22 11%

Faibure o return property 41 § 6 22 74

Threats aor harassment 344 16 Y 162 617

Unreasonable treatrment 326 15 93 363 a7

Drinking on duty 16 ia I 37

Faulty policing 20 1 13 34

Failure to take action 196 25 L 218 S04

Breach of police mules

anad fq‘.-gulatim'l.s Fib 273 123 Ik T

Failure 1o identify or wear number 16 4 5 13 18

pdisume of office a7 11 27 i o

Oither Bl 24 9 7 122

Tatal 1,574 ] 518 BEs 3,374

Table 12: Information

CATEGORY HOT FLLLY ADWVERSE MO ADVERSE COMCILIATION TOTAL
INVESTHCATELD FINOHML FINDIMG

Inapprogriate disclosure

of confidential information 157 24 57 18 156

Failure o provide infermation

o noify 75 50 2% 72 228

Inappropeiaie aCcess

1o confidential information 133 T 55 1 260

Prowiding false infonmation 72 fBi R 19 1494

Total 437 212 177 110 936

&1



Thank you so much for your
recent correspondence. Thank
you also for including the
leaflets containing relevant
information and the comect
procedure to continue in the
right direction with my
complaint,

A complainant

| would like very much to thank
you for all your help with my
complaint. It is nol something |
ever thought | would have 1o do,
If you need more information, |
would be happy to help.

A complairan

Anne Radfoed,
Manager, General Team
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public authorities

IR F-98 AMMUAL BIFORT

Overview

This section covers complaints about general government depariments
and statutory authorities other than police, correctional centres,
juvenile justice centres, local councils and matters such as protected
disclosures, witness protection and freedom of information which are
covered in olher sections,

This year we received 1,095 written complaints and 3,589 informal
oral complaints about public authorities other than those listed above,
We also received 90 requests (o review our initial determinations, A
further 467 written complaints, nine review requests and 5,882 oral
complaints were received about authorities, organisations amd
individuals not within cur jurisdiction. Where a complaint falls cutside
the Ombudsman's jurisdiction we provide appropriate referral
information whenever possible.

The number of written complaints about public authorities within
our jurisdiction rose 20%, this year, on top of a rise of 11% last year.
These rises followed a slow decline in such complaint numbers over
the previous seven years, Encouragingly, the increase in review
requests, at 10%, was only half the increase in written, within
jurisdiction complaints. Written complaints abeut non-jurisdictional
matters fell by 755,

The number of oral complaints about public authosities within
jurisdiction rase by 24% this year and oral complaints about bodies
outside our jurisdiction rose by 35%.

During 1997-98, 1,035 written complaints and B3 reviews about
general authorities were finalised, A further 467 non-jurisdictional
matters, including eight reviews, were also dealt with.

Infarmal investigations, often extensive in scope, were conducted
on 52% of the complaints received that were within our jurisdiction.
Six formal investigations were finalised and, of these, four resulted in
farmal reports and two were discontinued.
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Table 1: Mature of written and oral complaints about public authorities

199798
WRITTEN CORAL
COMPLAIMTS
COMPLAINTS
Approvals 90 iz
Grants, licences, permits, registrations, applications
Charges 148 411
Level of changes, fees, penalties/redunds
Contractual issues 33 i
Tenders, conlracls, imaimlenanoe
Information 65 223
Improper disclosure, refusal 1o alten’disclose, wrong advice
Managerment 26 9z
Supervision
Misconduct 19 46
Corruption, conflict of interest
Matural justice 24 139

Denial, procedural faimessTailure 1o give reasons, other
procedural objections

Policyflaw 106 264
Cibjection to policylaw, faulty procedures

Regulation 89 44
Discriminatory enforcement of regulations/Taw, failure 1o
enforcefimvestigate, unreasonable/unjustified enforcement

Service 206 883
Delayed action, failure o act, no replies, poor service,
rucheness, ditcrimination

Wrong decisions 42 439
Prejudice, malice or bias, based on wrong facts,
other reasons
Other 49 an
bsue outside jurisdiction BB 100
Total 1,085 3,589




OVERVIEW

The area of greatest complaint continues to be about service
delivery with an unchanged 27% of complaints about such things as
delayed action or failure 1o act, failing to respond to comespondence
or telephone calls, rudeness and discrimination. Complaints about
charges more than doubled 1o 14% — the increase almost entirely due
to a fload of complaints about increases in land tax flowing from a
new round of valuations and removal of the tax exemption relating to
a family home where the land is valued at more than §1 million (see
*Finance’ in this section),

There has been a general increase in inquiries and complaints from
and on behall of young people, in particular about departments that
have frequent contact with young pecple.

Many of these inguiries and complaints arise from the lack of
information available 1o yvoung people and their advocates about
departmental policies and processes. We believe departments and
authorities must play a more active role in making information about
their operations available to young people, especially in formats that
are accessible, Problems are often exacerbated when complaint and
appeal mechanisms are nat fully understood by young people and
their parents. A related issue in most complaints 1o

this office from or on behall of young people s a

belief that lainants are not listened to. gk Wit SOOI feer et
lef thal young complai : about public authorities

A five year companson
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Issues

DEALING WITH LAWYERS AND
LEGAL ADVICE

Jurisdiction and the voluntary production of

legal advice

There are a number of legal restrictions that limit
the ability of the Ombudsman to investigate matters
wiere lawyers are involved, The Ombudsman is not
ahile to investigate a complaint about private or
public lawyers when acting as a legal adviser to or
legal representative of a public authority, Mor is the
Ombudsman able fo investigate conduct that relates
tor the carrving on of legal proceedings, Under the
Ombudaman Act, public officials are able to resist
demands for the production of documents on the
basis of legal privilege. However, under the
Frewpdown ol fifovrmalion Acl, all documents,

whether subject 10 a claim of legal privilege or not,
have to be produced 1o this office,

Table 2: Complaints about public authorities

19497 -98
Receivod
Wiitten comglaims 1,045
Oaral eomplaints 1.589
Reviews A
Total 4,774
Bodies putside jurisdiction
Wrillen el
Ciral 5,882
Total 6,349
Determined writlen complaints
Formal investigation completed 4
Formal investigateon disconiinued 2
Preliminary or informal
investigation completed 477
Assessment only 432
Mo jurisdiclion issues 120
Tatal 1,035

Current  investigations (at 30 jume)

Undier prefiminary or informal investigation 166
Unsler formal investigation 1%

Legal advice i often provided o this office by
agencies wishing to demanstrate that they have
acted in accordance with advice, When legal
advice is disclosed to us it can be useful in assisting
in the speedy resolution of complaints . We are
generally asked to respect the confidentiality
attached to such legal advice and may only need 10
disclose parts of itif it is crucial 1o giving reasons
for a determination,

In many cases, the legal advice given by
lawyers to public authorities can be wseful in
assisting this office understand issues associated
with cases we investigate. We therefore encourage
public authorities to disclose relevant advice 1o us
even though they may be able to claim privilege.

An unhealthy addiction to secrecy

We have noticed a number of trends where legal
advice and legal devices are not niecessarily being
used in the wider public interest, An increasingly
common problem that we are coming across is the
unhealthy addiction some lawyers and their clients
have (o secrecy, often for its own sake.
Commercial-in-confidence clauses are being
inserted inlo contracts as dancard clawses,
sametimes without a great deal of thought, A classic
case is the Central Sydney Area Health Service’s
contract with a private company [see "Commercial-
in-confidence agreements and Prince Alfred Private
Hospital” in Freedom of information in this repaort).
The confidentialivy clavse in this case was an all
embracing secrecy clause, It did not appear that any
thought went inte deciding why secrecy was
required and what needed 10 be protected. Such
blanket exclusions are unacceptable, They are the
product of lazy minds and demonstrate a desire 1o
avoid public scrutiny and a complete disregard for
the public interest,

Public sector agencees should carefully assess
whether keeping things secret, once contracts have
been finalised, is in the public intenest, Sometimes
there are legitimate reasons for keeping sensitive
commercial information confidential and the FOI
legislation throughout Australia explicitly
recognises this. As with legal advice, a reasonable
and balanced approach is required. It is not always
necessary or appropriate to not disclose legal



advice just because privilege may be claimed.
Theere needs 1o be sound reasons for this and, where
there is more to be gained by disclosure — for
instance, to avoid the escalation of a dispute —
that should be done.

Compelled openness

This office operates under the presumpition that the
public has a right to know what is being done by
government. The former Chief Justice of Australia,
5ir Anthany Mason, said in a recent High Courl
judgment;

The courts have consistently viewed
povermment secrets differently from personal
and commercial secrels.. the fudiciary must
view the disclosure of government infarmalion
‘through different spectacles’. This invalves a
reversal of the anus of proof: the government
must prove that the public interest demand's
rrart-cisciosure.”

The Chief Justice also referred with approval 1o
the view of Professor Paul Finn that in the public
sector “the need is for compelled openness, nol for
burgesning secrecy’,

There are cases where information is genuinely
commercial-in-confidence and constitutes
important commercial property. Where something
is Clearly in this category then the exemplion may
be appropriate,

Openness: A linchpin of accountable government

The importance of maintaining acgess 1o
government information cannot be aver-estimated,
I is a linchpin in keeping povernment accountable,
Linbess we know what government is up to, we are
not in a position 1o challenge it or, where
appropriate, criticise it and where necessary,
corect il.

The Royal Commission into the commercial
activities of the former Western Australian
Government noted that " effective accountability
was a casualty of [the Government's|
entrepreneurial zeal ? The commission nated:

I a system of government such as our own,
power is given to elected and appointed official

IS3UES

alike o be exercised for the benefit of the
public. Of course, in any particular case, the
question whether a proposal serves the public
interest is the very stulf of politics, requiring
open and vigorous debate, This makes for a
healthy society. Bul when government seeks to
“live by concealment” — it can be anticipated
that instances will occur where official power
and position are both misused and abused. But
whal our inquiry has revealed is how lamentably
lacking are the safeguards against misuse and
abwise to which the public showld be entitfed.”

This inquiry illustrated the conundrum — if the
public sector accountability mechanisms are
diminished or eliminated, what takes their place?
Experience has shown that a climate of secrecy is
conducive 10 corruplion, incompetence,
imefficiency and maladministration.

Some problems with lawyers
Greville lanner, an English lawyer and former MP
once said:

If the facts are on your side, hammer on the
facts..if the law is on yvour side, hammer on the
law..if neither is on your side, hammer on the
table...

Uniortunately, this aptly describes the approach
that some public authorities take with the use of
legal advice or proceedings in dealing with disputes
with their customers. 1t is also sometimes (he
approach that lawyers acting for authorities and
complainants scmetimes take to this office.

The recen Federal Court decision involving the
law firm Flower and Hart is a timely reminder about
the professional responsibilities of all fawyers. In
our work, we have come across cases where
lawyers acting for the Government have sought to
use the inevitable delays in the legal system and
the Government's allegedly deep pockets to
exhaust citizens financially and to demaralise them
mentally. All with the purpose of extracting some
advaniage, or possibly to settle a difficult or an
unwinnable case. Justice Goldberg said in the
Flower and Hart case that if a client asks a lowvyer
to do something that is improper, it is the duty of
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the lawyer to say no, and if need be withdraw from
acting.

Another type of dubious behaviour is 1o
automatically deny liabiliny, I the citizen goes
through the cost and trouble of proceeding, there is
then the inevitable settlement on the steps of the
courl howse,

These tactics run countes 1o the dity of public
officials and public authorities to act in the public
interest. Citizens have the right and a legitimate
expectation that their government will behave
ethically and with accountability. if public
authorities make mistakes or errors and they are
aware of them, they must move swifily to resobve
the problem. The denial or avoidance of
responsibility for mistakes or errars is the antithesis
of accountable government.

The misuse of legal advice or opinions is an issue
that sometimes arises when agencies are in conflict
or dispute with citizens. We have seen cases where
legal advice has been wsed to try and blind
ordinary members of the public with ‘science’, We
have also seen cases where legal precedents have
been referred to bt either not named or only
selectively quoted from, If public authaorities are
poing to provide their legal advice or opinions to
members of the public, a practice we encourage,
then it defeats the purpose if the advice is
incomprehensible or consists anly of edited
highlights which are misbeading,

Anather problem we have observed is the
apparent inability on the part of some public
officials to correctly identily conilicts of interest.
During our formal imvestigations we have seen
lawyers appear for or otherwise represent both the
agency we are investigating as well as individual
public servants involved, The interests of these two
parties are not always the same. Very often their
interests will be in conflict.

Oine difficult issue that we have also come
across i the lawyer as the “fixer”. Employed
povernment lawyers are often placed in the
invidious position of being instructed to solve

problems that are not of their own making. They
are simply instructed to get the agency or the boss
out of a hole. As members of a profession with
cerain privileges and responsibilities, lawyers are
obliged to provide objective professional advice,
iy matter how unwelcome it may appear 1o be.
And, on the other side of the ledger, public
servants who give these sorts of instructions must
really look at their own conduct and ask
themselves whether they are behaving properly,

Another manifestation of lawyers as "fixers” is
the situation where public officials who have been
vested with discretionary power seek legal advice
about how that power should be exercised. This can
be a trap. The lawyer's role is 1o advise on technical
legal issues, that is, what can or cannot be done,
Their role is not 1o actually make the decision as the
delepate for that other official or advise on the
merits of the decision, If lawyers are being used in
effect to give palicy or strategic advice, it would be
even harder o justify clains of privilege.

Conclusion

All public servants are obliged to act ethically,
Part of this duty is the obligation 1o make a
positive contribution to accountability standards.
Lawyers have a key role in enhancing these
standards. Lawyers, and those instructing them,
must make a more concerted effort 1o adhere 1o
established accountability standards and at the
same time avoid the templation to use the law and
legal advice as a means of getting around them.
The public quite rightly expects its pulblic servants,
whether they be lawyers or otherwise, 1o act in the
public interest. We shall be closely monitoring this
situation.

NS

1. Esso Australia Resources Limited v Plowman
(1995] 6% ALIR 404, per Mason C] at p.413,

2. Quoted in Freiberg, A, (1997) "Commercial
confidentiality, criminal justice and the public
inerest’, Australian and New Zealand Society
of Criminology 12th annual conference,
Brichane, p.147.

3. lbid.



Cases

CONSUMER RIGHTS

Building insurance

Despite changes to the administration of home
busilding insurance, it is an area that confinues to
generate complaints o us, As we reported last year,
the old system of home building insurance has been
replaced by a privatised version, The Department of
Fair Trading, however, will have a role in this area
for some years (o come as it looks after insurance
taken out before the changeover date of 1 May
1997, Under the schemes previously operated by
the department, home owners are covered for
defects for 2 number of years and so complaints and
claims by those people remain the departiment’s
responsibility.

Cenerally we are able to get information quickly
from departmental officers about the complaints we
receive. Often cases can be finalised simply by
explaining the department’s decisions, or providing
further advice about how people can seek some
other form of appeal or review. Occasionally, the
complaints raise more complex isspes,

The system for dealing with home building
complaints and claims is relatively straightforward.
It involves notification of the complaint, allows for
the possibility of informal rectification or a
mediated agreement, and if all else fails, an
insurance chaim.

However, some af the complaints we have
received this year have arisen because the
department has gone outside the wsual process. Al
times this is unavoidable, such as in the many cases
the department has dealt with over recent years
relating to defective swimming pools. These
necessilaled the use of different options to resolve
the individual complaints such as full or partial
compensation and/or rectification. Unfortunately
abandonment of the usual process can often result
in a complaint,

A number of complaints invelved the decision
of the department to exclude the cost of technical
reports or exper advice when claims are met. This
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is a common problem and many home owners
believe that all such reports should be allowed by
the department in the payment of the claim. In fact,
the insurance scheme does not speciiically allow
for the inglusion of such reports or expen
assistance. These reports or assislance ang
sometimes necessary 1o enable the depariment 1o
make a judgement on a claim and in those cases
the payment of such costs may be included. Home
owners should, however, be cautious in seeking
expert reports and advice and should not do so
without written authorisation of the department’s
insurance officers,

One complaint involved a matter where the
woman’s claim totalled almost the full amount
available under the schemw ($100,000) for the
actual rectification works. She had sought expert
advice and technical reports over and above that
requiried by the department, to a total value of
approximately $30,000. The department met the
portion of the cost for advice and reports which it
had sought, but the woman was lefl significantly out
of pocket because of the extra reports. The
department also considered the cost of the repaorts
she had provided to be well above the going market
rate,

Finally, a problem which also arises relates to
the begalities attached 1o home building insurance,
Mot of the interactions between the department
and home owners and builders are based on legal
contracts, Home owners who have incomplele o
defective work begin the process of complaint
nedification and claim. Al the same time some
people take actions they feel are necessary to
protect what is often their most valuable possession
— their home. They may do things such as not meet
final payments o contractors, Such actions are
often taken without consulting their legal advisers
and sometimes can have engoing consequences in
terms of their claims with the department,

Chne man wrote 10 us about the departiment’s
decision to withhold an amount of meney from his
claim because he had nod made full and fimal
payment to the contractor. In fact, the department
was legally justified in so doing. The complainant’s
inquiries to the department had resulted in a
numbser of letters gquating various clauses of the
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insurance scheme as reasons for the depariment’s
decision. We asked the department to explain their
reasons, and their response to us simply confused
the matter funher. Research by our staff eventually
uncovered a plain English explanation for the
department’s actions which we passed on to the
home cwner, We also gave the man advice about
oither agencies that could assist him. It is
unfartunate that the depanment does not recognise
the difficulty some home owners may have in
understanding the department’s actions and
decisions. The provision of easily understood
information can go a long way to avoiding lengthy
inquiries by ws in addition 1o meeting the
requirements of administrative good practice.

Consumer friendly?

A Svdney woman complained to us about the
service she received from the Department of Fair
Trading. She had lodged a claim with the
depariment about sub-standard landscaping work
carried owt at her home.

The worman submitted her claim to the
depantment’s office in Parramatta but was
subsequently told that this was the wrong office and
that she should resubbmit ber complaint o the 51
Leonards office, Her complaint was assigeed 1o a
case manager in the Disputes Resolution Branch
who offered both parties mediation. The contractor
declined this offer. The complainant was informed
of the other options available to pursue her claim —
to have her claim dealt with by the Building
Disputes Tribunal or to ledge a claim under the
department's statutery insurance scheme. She chose
the latter, Uipon assessment, her insurance claim
was rejected as it was determined the type of work
in her claim was outside the terms of the
coniractor's licence and therefore oulside the
jurisdiction of the scheme,

When the complainant wrate 1o us she was
frustrated. She did not know what else she could do
to purswe her claim and was worried she had
already spent a considerable length of time making
what she felt was no progress at all. We made
inquiries of the department and, based on the
infarmation we received, were able to explain o
her how her claim had been dealt with to date and

details about options still available to pursiee her
claim.

The woman's complaint raised a number of
concerns about the department’s handling of
complaints about confractors. We wrale (o the
department’s director-general about these concems,
Wi asked why the complainant had been reguinesd
1o resubmil her claim when she sent it 1o the wrong
affice, why it had been suggested the insurance
scheme was an option when in fact the claim was
iound 1o be for a type of work oulside the
jurisdiction of the scheme and why the case
manager did not contact the woman after the
imsurance claim had been rejected.

The direclor-general acknowledged the woman's
original claim should not have been sent back 1o
her. it should have been referred internally to the
correct office. He told us the other matters were
connected 1o the relative independence of the
department’s Insurance Branch. Only the Insurance
Branch can determine if a claim is within its
Jurisdiction; if a claim was ruled out ot an early
stage by another section this could disadvantage the
complainant. The Insurance Branch does nat
normal ly retern a file (o the Disputes Resolution
Branch after a claim has been processed so the case
manager in that branch would have been unaware
of the decision, although the complainant could
always call the case manager, The director-general
believed this segmentation of roles benefits the
department and the public, providing experise at
various points of the complaint handling process.

While acknowledging these potential benefits,
we felt this complaint highlighted the difficulties
which can be experienced when dealing with a
number of different areas of the Department of Fair
Trading. We sugpested the issues raised be
considered by the department when evaluating the
transparency of the department’s processes from a
CONSUMEr's point of view.,



EDUCATION

School suspensions and exclusions

The diecicion by a school to suspend or exclude a
student is a very serious one, This is particularly
s0 in the case of a long suspension — up to 20
days — or an exclusion where the student has to
move 1o a different school in the public education
S ST,

We have received a number of complaints
aboul the procedures used to make such
decisions, Concerns raised include inadequate
opportunities given to students 1o explain their
siche of the story, delays in arranging to meet with
parents 1o resolve suspensions, inadequate
information being piven about suspensions and
failures to explain how to appeal against a
decisions 1o suspend or exclude.

In gne case, no wrilten advice was given about
a student’s suspension, the parent only being
advised orally when he was called to the school 1o
take his son home. He told us he did not know if
his son had been given a long or a short

SUSPENSION,

We acknowledge that parents may become
distressed, and sometimes angry, when informed
of such serious disciplinary action being taken and
that these can be difficult emations to deal with, It
is unfortunate, however, 10 see insensitive and
inappropriate handling of such situations
exacerbate the conflict and make resolution more
difficult.

We were concerned o receive a complaint
where a student had been given a short
suspension but, seemingly because of a failure by
the school and district office to successfully meet
and discuss the situation with the student and his
parents, it had become a long suspension,
Following discussion between this office and the
district superintendent a meeting was arranged
between the student's parents, a member of
school staff and staff from the district office. The
suspension was resolved at this meeting,

The Department of Education and Training
acknowledged that various issues relating 10 the
suspension had not been addressed as well as
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could be expected and explained the action taken
to address the problems. The district superintendent
counselled the principal on the need 1o resolve
such issues quickly and 1o act in accordance with
the depariment’s policy guidelines. On the basis
that the department had acknowledged the problem
and had taken appropriate action 1o prevent it
happening again, we decided mo further action was
NeCessary.

In the long term, failure to deal adequately with
complainis from parents is counter-productive for
the school and departiment, We have seen a numbser
of cases where, after a suspension has been
resobved and the stedent has returned to school,
parents have a whole series of complaints about the
way in which the matter was handled rather than
the actual deciston to suspend. These complaints
thien have 1o be addressed, often by the district
superintendent, assistant director-general o
director-general, and may ultimately result in
inguiries to the department from the Ombudsman.

The Department of Education and Training is
currently redrafting its Policy on the Suspension and
Expulsion of Students from School. We have
provided comments on the draft policy to the
department which we believe would improve the
transparency of the process for students and parents
and clarify a number of procedural issees,
particularly about appeals.

We are also finalising an investigation in which
these issues have been central. The drait report on
the investigation will include recommendations for
guidelines for the conduct of interviews and
inguiries with students into serious disciplinary
matters, guidance for departmental staif about the
giving of reasons for decisions, specific
mechanisms 1o notify parents about how 1o appeal
against a decision 1o suspend or exclude a student
and improvements in the way parents are made
aware of departmental policies.

The Department has already indicated it will
adopt some of the suggestions we have made and
incorporate them into its new policies.

M
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Complaint resolution palicy

The mother of a girl atterding a primary school in
Sydney’s inner-west complained to us about the
way in which the school principal had handled her
concerns about matters affecting her daughter. A
large part of the mother's concerns related to the
conduct of teachers at the school, and she felt the
action taken in response 1o her complaints by the
principal and the Depariment of Education and
Training had been inadequate. In addition, the
modher told us she had not been properly advised
by the principal or the senior departmental officers
she had spoken to about the availability of access
to the department’s resolution of complaints palicy.

lssues raised by the mother relating to individual
teachers wene not taken up by us because they are
essentially matters relating to the employment of
thase people and as such are excluded from our
jurisdiction under the Ombudsman Act. However,
after funher contact with the mother we decided to
make inquiries about the information given to her
on the department’s palicy to resolve complaints.

One of our investigation officers met with the
district superintendent responsible for the daughter's
school area and the complaint resolution policy was
discussed in terms of its content and
implementation. Our examination of the policy
highlighted some areas we thought could be
changed to enhance its effectiveness, Specifically,
we sugpested to the Director-General of Education
that the policy should comain a direction for its
own implementation, such as a requirement that the
availability of the policy be made known in the
school community at least once a year. We also
suggested that the policy should contain specific
directions to principals (and other departmental
staff] about keeping adequate records when
complaints are received.

The director-general wrote 1o us about our
suggestions and noted that the resolution of
complaints policy was being reviewed by an
independent authority. Both of the matters we had
raised had been considered as part of the review
and were contained in the draft recommendations,
The director-general invited us o examine the
reviewed policy statement before its
implementation, and we were happy to accepl.

7z

Case management unit

This year we received a significant number of
complaintz about alleged inadequacies in the
Department of Education and Training's handling of
allegations of improper conduct (including conduct
of a sexual nature} by staff and improper
relationships between staff and students. The
consistency of the issues raised in these complaints
impelled us 10 commence scrutiny of the practices
and procedures of the depantment’s Case
Managemeni Linit so as to assess the depamment’s
ability to respond to, and investigate, allegations of
improper conduct by staff and improper
relationships bebween stafl and students. This
investigation is still continuing.

Whose complaint?

A post graduate student wrote alleging the
University of Wollongong had failed 1o deal fairly
with his complaint against a membier of its
academic staff. He complained that his past
supervisor had improperly written 1o a professional
journal requesting it not publish material the stedent
intended 10 submit, The student anly learmed of this
follovwing the rejection of his article. The letter was
part of a wider dispute between them, The student
believed the academic’s actions may have seriously
affected his reputation and future employment

prospects.

The complainant raised his concerns with
various members of the university staff. While he
received some assistance within his faculty to
redress the possible damage to him, he believed no
real action was being taken by the university agamst
the stail member and that his wider complaint was
being ignored, He thereiore came 10 us,

To our initial inguiry, the university claimed it
had acted appropriately. Another staff member had
reported the academic's conduct before the
student’s written complaint had been received, The
university had dealt with it as a disciplinary matter,
and conducted its inquiries in accordance with the
relevant academic industrial award which meant
our complainant was largely excluded from the
process, The student, who had raised a number of
issues of concern about the academic’s conduct
towards himseli, was viewed as a witness (o the



existing action rather than as a separale
complaimant.

Mo one from the university administration
discussed the student’s complaint with him or
outlined the possible actions and outcomes, He was
not informed of progress, or given an opportunity 1o
provide additional material or comment upon the
matter. While he was given oral advice about the
outcome of the disciplinary process, no written
response was provided even though he had
specifically requested this. There was no central
coordination of action in response to his complaint.
We considered this conduct inadequate,
particularly in light of the potential damage to the
student’s reputation and future career,

Chur officers mael with senior stafl of the
university to discuss the case. The university
eventually acknowledged it had not handled the
matter well. It agreed to write 1o the complainant in
response to his continuing concerns and review its
complaint handling procedures.

Inv strifie at school

For same time we have been concerned about how
yvoung peoples’ concerns about school experiences
have been dealt with by the Departiment of
Education and Training. In one case a community
agency complained on behali of a young
Vietnamese man and his family about their ongoing
problems with a high school. Al issue were
rudeness, suspension amnd exclusion, and improper
reelease of information. While the case could have
been formally investigated, the pressing problems
facing the young man and his family convinced us
we should arrange a face to face meeting between
the various parties to the dispute, with two of our
rmiediators.

Present were the aid agency representative, the
yeung man, his father, the school principal and a
legal representative for the department. The
depanmental officers arrived and immediately put
forward a specific settlement offer to the
complainants. They indicated their wish to avoid
lengthy discussion of the issues. However, the
complainants had come prepared for and were
expecting a full discussion of the many aspects of
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their dispute. With our knowledge of the benefits of
frank discussion, especially in relation 1o solving
complex problems, we were reluctant 1o
prematurely shorien the process, Parties may salve
prablems themselves in their own way, at any time.
Howevever, if they cannot, the mediation process
of clarification and exploration is designed o lead
10 a joint understanding, and to use that
understanding to build an cutcome satisiactory to
both parties.

We asked each party to discuss separately
whether they wished to continue with the mediation
process, of 1o abandon it and take the oppounity o
negotiate between themselves, The complainants
decided 10 continue with the mediation process and
the departmental representatives, after some thought,
agreed,

The list of topics seemed daunting at first, but as
each side was able 1o explain their actions,
reactions and feelings aboul the events, a sense of
relief was felt. Misunderstandings and
mispercepions had contributed to the problems.
Poor communication was exacerbated by language
and cultural differences. Once these barriers were
slentified and understood, the department’s
representatives were able (o relax their positions
anwl conperate with the process.

It was acknowledged that the department’s
complaint handling process needed improvement,
and the difficulties facing the headmaster were
better understood. Both sides listened to the other
and, in 50 doing, became calmer and maore
conciliatory. The parties needs for respect and
acknowledgment were met, and the matter was
fully resolved.

ENVIRONMENT

Landcom sale of land

A Mewcasthe woman complained she had been
cheated out of a block of land she had sought 1o
buy as part of the release of a Landcom precinct.
She had been obliged to accept the less desirable
adjoining block, She saw it as rubbing salt in her
wound that, before she settled the purchase of her
block, Landcom had failed to notify her of the

T3
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building application submited by her successiul
neighbour — thereby depriving her of the
opporunity 10 object o his application,

We decided to investigate. Although we found a
number of irregularities, the woman®s key claim —
that she should have been given precedence over
the successiul purchaser of her preferred block —
was disproved, We found her neighbour did express
an inerest in the block before she did. Hence he
had first call on the disputed block and our
complainant was not denied any entitterment by its
sale to him.

However, the complaint raised bwo very
impartant systemic issues that could affect not only
every purchaser, but also every potential purchaser,
o a Landcom block.

The first issue related 1o how Landoom dealt
with competing interests in an individual block.
Obviously the ideal way to handle competing
interests is to auction the block. However, because
of the cost or because competing interests only
surfaced relatively close 1o the sale date, Landcom
did nal always see an auction as desirabde. The
alternative was o implament a Priority Mumbering
System (PNS) in which numbers were allocated
chronologically to persons expressing an interest in
buying. On sale day persons on the PNS were
called in number order and offered their choioe of
one of the then available blocks,

The implementation of a PNS for a precinct
release was advertised and was designed 1o prevent
extended "camping out” by prospective purchasers
at the site office in the days leading up (o the sale
date,

Chr investigation alerted Landcom to the fact
that its existing PNS puidelines were often not being
followed and, in any case, they wene flawed and in
need of review. That review ook account of the
recommendations of our investigation for greater
fairness and transparency in the operation of the
PMS and a new set of guidelines came into force
from the start of 1998,

74

The second issue concerned the obligation of
Landcom to a prospective purchaser who has
paid a deposit on a block, when the owner of
a neighbouring block submitted a building
application 1o the local council. Despite payment
of the deposit, the block is still owned by Landcom
wp unbil final settlement and any nofification by the
council will b2 made to Landoom and nod the
prospective purchaser.

In the case of our complainant, Newcastle City
Council had not notified Landcem of the building
application by the woman's neighbour who, at the
tirne, was still a prospective purchaser. The council
had failed to aguire Landcom’s consent (as the
landowner) to the submission of the building
application. Following our inquiries, the council
agreed it should tighten its procedures 1o aveid
repetition of such failures.

On the more general issue, we initially
recommended that Landcom promptly pass onto a
prospectivie purchaser any council notification of a
building application for an adjoining block.
Landcom argued that siech a requirement would be
administratively oo onerous, given the number of
blocks involved and the difficulty in keeping a close
track of prospective purchasers. Instead, it has
amended s Landcom reservation form (o make
explicit the prospective purchaser’s obligation te
inguire of the relevant local government authority
concerning any building/development applications
lodged by adjoining owners. It has also amended its
checklist for purchasers to include consulting the
local council as to building requirements for the
block purchased and again to inguire if any
building/development applications have been
lodged on adjoining or nearby properties.

We accepied Landcom’s amendments as
providing a reasonable compromise solution.

Persistence pays off

A Morthern Tablelands farmer complained that an
upstream neighbour was pumping excessively from
a creek causing it to dry up entirely on the farmer’s

property in certain low rainfall seasons. He
complained that the Depariment of Land and Water



Conservation denied that pumping was the cause of
the drying up and refused to act against his
neighbour, The farmer complained his riparian
rights were being infringed,

After substantial preliminary inquiries of the
department the complaint was declined. However,
the complainant (whio has a doctorate in
agriculture} sought a review of that decision. He
provided a comprefwensive critical analysis of the
department’s position (as edablished by our
inguiriesh, suppored with data he had accumulated
from years of water flow measurement, He
convinced us we should re-open the case. Another
factor in our decision was that the complainant’s
objective appeared reasonable — he was mot
seeking to prevent his neighbour from pumping, but
mierely to have some limits imposed,

We made further inquiries of the department and
sought their comments on the complainant’s
analysis of their position. Initially, the department
indicated that it would not change its position. At
this stage, we considered whether the cose may be
suitable for mediation, but this prospect was
complicated by the need 1o involve the neighbsour
as well as the other two parties in any mediation.

The reviewing officer continued 1o negotiate
with the department, He contended that the
department did nol appear 1o have considered as
illy as it should the extensive evidence and
analysis put together by the complainant. The
department acknowledged the case was now
substantial and agreed to re-evaluate all the
material.

As a result of this re-evaluation the department
proposed that the case would be best settled by it
funding an independent hydrologist 1o survey the
creek and determine whether or not the water
extraction upstream had the effects claimed by the
complainant. After confirming the terms of
reference for the hydrologist's project were
acceptable to the complainant, we finalised the
complaint as having been resolved to our
satisfaction.

CASES

Dam buster

A Southern Highlands resident complaimed abouwt a
major development being carried out on a nearby
propery, The complainant guered the role of the
Department of Land and Water Conservation. A
dam had been built on the propeny. The
complamant suggested the departmaent built the
dam withowut development consent and had not
rssued the required water licence for the dam,

We asked the department about these
allegations. The department told us the dam had
been built by the tormer Department of
Conservation and Land Management. That
department was nod responsible for issuing water
licences, Some months later, that department was
menged with the Department of Water Resources 1o
form the Department of Land and Water
Consarvation. The new department later determined
that the developer required a water licence.

The depariment also told us a court case was
underway 1o determine if the developer needed
development consent to build the dam. The
department added that stalf are encouraged 1o
provice land holders with whatever assistance they
regpuire, The depariment made it clear thal it is the
developer's responsibility to determine whether
their development needs a water licence or any
other consents or approvals,

W then wrate 10 the depantiment sugesting that
the public expectation would be that government
departments will not be involved in activities
carried out without the necessary licences, consents
and approvals. The department replied that it was
finalising a manual for staff regarding the
construction of dams. This manual contains
information on licensing requirements. The
department also undertook 1o expand the manuwal to
cover other consent requirements. We were
satisfied that by doing this, departmental staff
should be able to give comprehensive advice to
their customers on necessary licences, consents and
approvals. On this basis we considered the
complaint resolved.

75
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Outcasts of Thurgoona

A civil engineering firm was engaged by Charles
Sturt University 1o faciliate the installation of dry
composting toiletl facilities on its Thurgoona
camspus 1o promaote environmental awareness
amang students. The firm wrote 1o a number of
public authorities including the South West Centre
fior Public Health seeking advice and direction in
achieving its goals. The centre replied expressing a
number of concerns about the efficacy and hygrene
aof dry compaosting toilets. The centre said it
endorsed the university’s goals in installing the
toilets but, in the absence of comprehensive
scientific evidence, could not support the wse of the
tovilets.

The director of a company seeking to win the
contract 10 install the twilets wrote 10 the centne
complaining about inaccuracies in the centre's
letter and claimed it had damaged the company’s
business and product. The centre wirole back
rebutting the criticisms made and invited the
company director 1o specify what information in the
ariginal letter had been incorrect.

The company engaged a consultant whio wrate
io the centre identifying a number ol inaccuracies
in the original letter. When the centre failed to
respaond to the consultant’s letter, he complained o
s,

Oiur inguiries revealed that the centre had
chosen not to respond to the complainant’s letter
because it did not wish 1o engage in a "paper war”
with him. We pointed out 1o the director of the
centre that be had invited the company o specily
any inaccurate information in the original letter and
was, therefore, obliged to respond, Furthermare, it
could be inferred from the centre’s failure (o
respond that i could not answer the criticisms made
and that the original letber was indeed inacourate,
We thus suggested the centre respond to the
complainant’s letter.

In its response to the complainant’s criticisms,
the centre conceded a number of the statements
made in the original letter were either incomect or
potentially misleading, We suggested the centre
write back to the civil engineering firm correcting
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the incorrect or misleading staterments made in the
original letter. The centre then did so.

The centre's response 1o our inguiries indicaed
that the inaccuracies may have arisen from a
breakdown in communication between the centre
and the central office of the Deparment of Health,
The director of the centre agreed with this
assessment saying this could be attributed 1o the
absence of a clear policy on compost toilets. He
reported, however, that the departiment was close 1o
finalising its guidelines on thewe devices and this
would not be a problem in the future, He also told
ws that the centre would seek o avoid any
repetition of the situation by ensuring all proposed
developments of the nature envisaged by the
university would be discussed with the depariment’s
consuliant on human swaste irealment services,

FINAMCE

Land Tax Part 1; Hidden value, hidden cosi

The complainants sold some land in 1996, Inquiries
by the purchasers revealed the band was subject to a
charge for outstanding land tax, A few weeks laer,
the complainamts received a il from the Chfice of
State Revenue (OSR) for $745 consisting of a
primary liability of $430 for the 1993 tax year and
a further late lodgement penalty of $315.

Lard with a value under $160,000 does not
normally incur land tax. The land was last valued
by the Valuer-General pursuant 1o a EeneraI
valuation in July 1983. At that time, the land was
valued at 53,000, The complainants paid council
rates on the basis of this valuation wntil the Land was
subsequently revalued by the Valuer-General in
July 1993 at §159,000. On both occasions, the
complainants were issued a notice of valuation by
the Valuer-General pursuant 1o 5,29 of the
Valuarion of Land Act 1916, As far as the
complainants wene concerned, the value of their
propery for land tax purposes remained at 553,000
until July 1993 when it increased to $15%,000.
When the complainants received the 1993
valuation, they asked the O5E whether they would
need 1o pay land tax. They were told they did not.



However, in addition 1o doing general
valuations pursuant to the Vialuation of Land Act
1916 every three years, the Valuer-General also
choes valuations for the OSR every other year. These
valuations are prepared exclusively for the O35R
under contract and, as such, are the property of the
O5R, Consequently, the Valuer-General provides
no notice of these valuations to affected
landowners.

Unbeknown to the complainants, in July 1992,
the Valuer-General valued their land at $182,000
for the purpose of the 1993 tax year, As a
consequence, their land attracted a land tax
lsability for that year. Al no time had the
complainants been informed of that value and
therefore they had no way of knowing their land
had, for that vear only, attracted a land tax
liability. When the Valuer-General notified the
complainants the following year that the land in
question had a value of $159,000 as of July 1993,
they reasonably assumed the value of the land up
to that time had not exceeded the land tax
threshold,

The complainants wrode o the O5R ohjecting to
their lard tax liability and the late lodgement
penalty incurred by them. The QSR wrote back to
the complainants affirming the valuation and the
decision o impose a late lodgement penalty, The
complainants then complained to us,

As the valuations are prepared by the Valeer-
General under contract for the OSR, that
information is the propery of the OSSR and not the
Valuer-General, Accordingly, the onus lies with the
O5R to release that information to landowners, As
with most tax regimes, 5.12 of the Land Tax
Management Act 1956 requires the laxpayer 10
furmish returns before the taxpayer's lability will be
assesepd by the OSR. Furthermore, there is no
reguirement under the Act for the O5E o natify tax
payers of their prospective liability before they
lodge a return.

In response Lo our inguiries, the Commissioner of
State Revenue explained the difficulties of
notifying all landowners of their potential liability.
MSW has 3.4 million properties intermitiently
changing hands, 95% of which do ot attract land
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tax, Only landowners themselves can state with
certainty what their total land holdings are on 31
December each year.

Mevertheless, to assist landowrers in
determining whether they should lodge an initial
returm, the O5K places prominent advertisements in
The Sydney Morning Hevald, Daily Telegraph,
Financial Review and Australian newspapers during
January and February each year, Advertisements are
also placed in regional and country newspapers and
broadcast in several languages on the SBS radio
metwiork. In addition, a land tax booklet is printed
each year to assist people who will be lodging
initial returns.

In view of the particularly unfortunate
circumstances of this case, the commissioner
subsequently decided to remit the penalty
component of the complainants” tax liability.

We continue to receive complaints from
complainants who have incurred late lodgement
penalties a5 a consequence of their apparent
ignorance of the need to lodge a return. In most
cases, complainants are aware the valee of their
fand exceeds 5160000 but sav they are unaware of
the need to lodge a return. In somie Coses, the land
in question has excesded the $160,000 threshold
fior the first time in a year in which the Valuer-
General has not issued a notice of valuation and
therefore the landowner has been quite unaware of
their potential liability.

Given the Land Tax Managemear Act 1956
imposes no duty on the O5K 1o natily landowners of
their potential liability, the sheer impracticality of
daing so, and the lengths to which the Q5K goes to
advertise the need 1o furnish returns, we believe the
CSR's current practioes are reasanable in the
circumstances, Furthermore, aggrieved laxpayers
who have incurred a late lodgement penalty can
writes 1o the commissioner 1o seek the remission of
that penalty. Since our ofiice is one of last resort,
we will decline complaints where complainants
have failed 1o do so, As the commissioner has a
wide discretion 1o remit penalty tax, any decision
made by him in this regard will only prompt
inquiries by us in the most exceptional
circumstances,

HF)
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Land tax part 2: Disclosing the basis of valuations

The removal of the land tax exemption on principal
places of residence with an unimproved land value
in excess of $1 million coincided with valuations
undertaken by the MSW Valuer-Ceneral in the
Waoallahra district which saw the number of such
properties jump rom 400 to 2,000, While the
properties affected by the removal of the principal
place of residence exemption appear 1o be
concentraled in Woollahra, other districts also
subsequently saw dramatic increases in property
values which impacted on the land 1ax liability of
investment properies.

The removal of the exemption, fogether with the
rise in valuations across the metropolitan area,
generated a massive number of complaints about
both the valuation process and land tax.
Complaints focused on a number of issues such as
the: fairness of the imposition of the tax on principal
places of residence, the cormectness of valuations,
the failure of the Yaluer-General 1o disclose the
basis of valuations with notices of valuation, the
length of time it takes the valuer-general and the
(¥5R to determine objections and the failure of the
SR o acknowledpe objections,

However, we have declined complaints about
the imposition of the tax on principal places of
residence on the basis that this is an issue within the
aria of government resource allocation/oollection
policy rather than of any laws in its administratacen
and as such is nol one for our sention,

Complaints about the correctness of valuations
as specified n a notice of valuation ssued by the
valuer-general pursuant 1o the Valuation of Land
Act 1976 or by a notice of assessment issued by the
5K pursuant to the Land Tax Maragement Act
1956 have been declined on the basis that both
these Acts providie a right 1o objpect and therefore an
alternative and satisiactory means of redress,
Determinations of objections may be appealed to
the Land and Envirenment Court,

We have pursued the issue of the failure by the
Valuer-Ceneral to disclose the basis of valuations
with notices of valuation. Cur view was that the
Valuer-General ought to disclose sufficient
inforrmation in the notice of valuation to inform

Th

landowners of the data and methodology that form
the basis of valuations and to inform them of their
rights of objection and appeal under the Valwation
af Land Act 1916. The response by the Valuer-
General was cooperative and constructive, He
endorsed our suggestions with respect (o improving
the quantity and guality of information provided (o
land-owners. The Valwer-General undertook to
include with notices of valuation an explanatory
sheet incarporating information relating to:

* methodology (sales analysis as the prime basis
for calculating values, work done by contracions
subject o regulatory control);

+  gverall local government area changes; and

= gbpection and appeal processes lincluding
information aboul the proper grounds fon
objections].

In addition, the notice of valuation is being
reviewed by the Valuer-General in terms of
providing better information to land-owners. Our
consultations with the Valuer-General on this
matter will continue. In relation 1o the
complainants from the Woollahra district, the
Valper-General sent betters to objeciors in the
district which sought to explain more fully the
valuation decision. These lefters endlosed &
schedule of sales of residential house sites in the
Woollahra district.

Land tax part 3: Delays in determining objections

We have discussed with the Valuer-General's office
the length of time it takes o determine abjections,
In addition to determining objections lodged under
the Valuation af Land Act 1916, the QSR also refers
tor the Valuer-General objections il receives
pursuant 10 the Lamd Tax Minagement Act 1956
with respect to valuations. The Valuer-Ceneral’s
office has experienced a dramatic increase in the
number of objections received in the last year,
including over 4,000 obhjections to valuations in the
Woollahra district alone. The office has limited
resources and, given the large increase in the
number of objections, it is inevitable though
uniortunate that delays in determining those
chjections will result, Mevertheless, we have
continued to monitor these delays as we receive
complaints about them,



We have received complaints about the length
of time it takes the O5R 1o determine objections to
land tax assessments. The OSR informed us it
received over 5,500 objections to assessments in
the first three months of 1998, This represented a
massive increase in the nember of ohjections
usually received by the Q5B and has invariably led
1o an increase in the time the O5R takes 1o
determine objections. Section 6(1](b} the Taxation
Administration Act 1996 provides ohjectors with a
right of appeal to the Land and Environment Court
if the Chief Commissioner does not determine their
objection within 90 days of its reception by the
SR, Accordingly, we have declined these
complaints on the basis that complainants have an
alternative and satisfactary means of redress,

We have also received complaints about the
O5Rs failure to acknowledge the objections it
receives, W have discussed this issue with the
OISR, In the past, the O5K was able 1o determine
objections sufficiently quickly o avoid the need 1o
send oul acknowledgments to objectors. This
practice was subsequently reviewed in the light of
the sharp rise in the number of objections and the
subsegueent increase in the amount of time i ook 1o
determine complainis, As of 1 July 1998 the O5R
began 1o acknowledge the receipt of objections and
inform objectors of their rights of appeal.

HEALTH

Conflict of interest

In December 1990, three semor doctors on the staff
of Royal Prince Alired Hospital (RPAH) se1 up a
company Lo carry oul loxicology testing for private
clients, ivpically from within industry, using the
personnel and equipment of RPAH. The company
was called Toxicology Specialists Pty Lid (TSPLL
The doctors first obtained advice on the project
from both their solicitors and accountants, When
they submitted their proposal, the Central Sydney
Area Health Service (CSAHS) also sought
pml’essinnnl advice, retaining Price Waterhouse to
address a number of issues that would arise with
this and any similar venture that might be mooted in
the future,
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Records indicate that TSPL billed almost
$60,000 for services in the years 1991-92. By the
end of 1992, however, no payments had actually
been made 1o RPAH for the use of its resources,
Although both parties had oltained clear
professional advice 1o do so, the arrangements
relating 1o the use of RPAH's resources and 1o
reimbursement were not finalised until some years
after the operation commenced. In addition, again
chearly against the advice of the professionals, the
arrangements between TSPL and RPAH even then
were not formalised in writing — and never have
Frmipn

1992 brought a spate of investigations into the
affairs of CSAHS, Prompled by a numbser of
alleganions of impropriety in CSAHS, audits were
carried out by the manager of internal audit for
CSAHS and a legal consultant wha, between them,
produced three separate reports from June (o
September, 1992,

Among their key findings in relation 1o the TSPL
praject, the authors noted that both RPAH and
C5AHS management had been slow in dealing with
a propasal that represented a potentially usedul
source of revenue for BPAH. They also pointed out
that the company appeared 10 have commenced
operations within RPAH without the knowledge of
certain members of senbor management, who had
only leamt of this fact when interviewed by them
some bwenty months later, The failure to reimburse
RPAH for use of its resources was noted, as was the
use of a staff clerk 1o do the company’s billing and
the fact that laboratory staff had been directed to
use a computer source code Lo register the tests
performed by BPAH for the company over which
there was no audit control.

Cluestions of morality and conilict of intenes
arising from TSPL's activities were also highlighted
and it was made clear that these issues were
thought 1o have been insufficiently addressed. Then,
in October 1992, the Department of Health’s Audit
Branch produced a report of their own audit of
CSAHS — the "Clarke Repart’, as it came o be
known. The earlier audit reports were reviewed in
the Clarke Repon, as was the action that was laken
in response fo these. Further observations were
made, In all, the Audit Branch made eight
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recommendations to the department, three of which
related 1o the TSPL enterprise, These were, that:

* the Executive Director, Operations, of the N5W
Department of Health formulale a
recommendation 1o the director-general as o
whether the project should proceed or be
abandomed;

¢ the Director, Legal Branch, determine whether
any staff imvalved had breached the code ot
conduct applicable and if so recommend
appropriate disciplinary action; and

* (hat the Executive Director, Operations,
consider developing a policy for issue to health
organisations covering the participation by area
health serviceshospitals in arrangements with
senior staiifcompanies (of stafil for provision of
services ulilising area health service/hospital
facilities, stafl, or other resources from which the
slaflfcompanies stand to gain financially as well
as the area health serviceshospitals,

In November 1992, in response 1o the Clarke
Repor, the department’s director-general wiote 1o
the CSAHS Board indicating that, if they wished to
continue with the TSPL arrangement, the
department would have 1o consider it further. He
wenl on to sate that " the TSPL arrangement should
not proceed further until this has eocured” . This
staternent appeared to us 1o be unambiguous — as
the CSAHS Director of Finance and Budget stated in
his evidence "It in plain English, tsn't ir?”

However, the chief executive officer of the
CSAHS told us that she did not take the directive 1o
mezan that the project should not continue any
further “fn the sense of time”, but simply that “there
shonlad Be mo extension of the whole activily”, She
said it had not occurred to her that the directive
could avail itself of any other interpretation, The
Health Department's own view of the meaning of
the direction, however, as expressed by the current
director-general, was “the intenlion was that the
praject should cease aperations until the sifuation
was clariffed .

v any event, this letter was followed by a short-
lived flurry of correspondence between the
department and CSAHS which eventually ground to
a halt, with both parties purportedly awaiting action

by the ather, The issue of TSPL evidently fell off the
agenda of all invelved, and the company continusd
its activilies,

Clearly, C5AHS and the TSPL project had been
subject 1o official scrutiny. Monetheless, in
Movernber 1995, we commenced yet another
investigation, after it came 1o our notice that the
company was still operating and it appeared that no
ar insuificient action had been taken 10 follow
through on the recommendations of the Audit
Branch, Mo policy had been formulated, the issue
of disciplinary action had not been dealt with and
there was still no written contract in existence 1o
clarify the arrangements between the parties
although a re-imbursement protocol had by that
time been implemented.

As a result of our investigation, the Ombudsman
made findings in relation 1o boath the Department of
Health and the CSAHS. We found the departiment’s
response to the Clarke Report was unresscnable in
that it had failed 1o fully implement the repon’s
recommendations concerning TSPL, We further
found CSAHS had failed to properly document its
arrangement with TSPL and had allowed it 1o
continue operating within RPAH until January 1996
without either a proper writhen contract for the wse
of its facilities and reimbursement or formal
approval from the Depantiment of Health. In doing
this the CSAHS had not acted reasonably in
ensuring financial probity and a recognition and
elimination of conflicts of interest in relation 10
private business activities of hospital staff
throwghout its administration.

O 29 January 1996, the department’s then
director-general directed that the arrangements
betwisen the CSAHS and TSPL " be now brought toa
conclusion as soon as possible . He stated that he
had reviewsd these arrangements " in the context of
the Oynbudsman’s current investigation™. As a
result, TSPL finally ceased its activities within RPAH
after almost six years of operation.

Acting on our recommendations, the department
has introduced a new system Lo improve the
monitoring of documents throughout the
depariment and between the department and area
health services, and CSAHS has implemented a



system of tracking outstanding matters. In addition,
the department is currently develeping a new policy
o address situations of senior medical stalf using
desparimental facilities 1o carry out private business
ventures, The issue of possible disciplinary action
against those invalved in the enterprise was, on our
recommendation, put back on the board’s agenda.
The board, however, decided that such action was
nat appropriate, The people concerned had waited
over five years for this determination to be made.

Accuracy, honest and accountability

we conducted an investigation into the South
Eastern Sydney Area Health Service (SESAHS) and
its chief executive officer that focused on two
I

= the adequacy and accuracy of written
information provided by the SESAHS in response
1o this office’s preliminary inquires; and

« the adequacy of the SESAHS's management aml
acdministrative response to some adverse
findings made by a Judicial Registrar against
three of its employees.

The investigation revealed that:

= written information provided by the SESAHS 1o
the preliminary inguiries was inaccurate in
significant respects; and

o the response of the SESAHS with respect to the
adverse findings made against its three
employess was poor.

A ludicial Registrar of the Australian Indusirial
Relations Count made a number of adverse findings
against three of the SESAHS employees in relation
1o a claim for unjustified dismissal by another
employee, These adverse findings raised questions
about the honesty and integrity of the three
employees. This office was concemed to ascerain
the staps that the SESAHS took in response to the
findings that were made against the three
employees. Written preliminary inquiries were
made of the SESAHS asking a number of questions
in relaticn 1o this issue. The SESAHS stated in one af
its responses to these inguiries that:

during the preparations for the rehearing li.e. the
appeal lodged by the SESAHS against the
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ludicial Registrar's decision) the employees were
specifically asked to respand to the crilicisms
made of them and they were testod on thedr
FESMNISES,

On receipt of this reply, we had to decide
whether we should accept the answer at face value
or 10 investigate the matter further, This decision
was not unigue, Every year this office conducts
many thousands of preliminary inquiries of public
autharities in relation to the complaints that arne
madhe 1o the office. The purpose of these inguities is
1o ascertain whether complaints have any substance
and, if they do, whether they can e resalved at this
stage. Very often, matters are resolved at this
preliminary investigation stage withoul the need to
fprmally investigate the matter. A critical ingredient
in this process is confidence on the pan of this
affice that the public authorities have made full
disclosure of all relevant material and that their
responses are completely accurate. By and large,
the public authorities responding o preliminary
inquiries do exactly this. However, in certain
circumstances, we decide to test this.

The reasons behind the decision 1o 1est the
SESAHS's response included:

s the unhelpiul and hiah-handﬁ:d manner in which
the SESAHS had responded 10 a number of
legitimate questions posed 10/t in a letter from
Whistleblowers Australia Inc; and

»  the revelation in the Auditor-General's Report to
Parliament [vol 1, puivh that NSW's financial
watchdog was denied open access 1o material
necessary ior its audit — an audit of the (South
Eastern Area Health Service’s) conduct of the
longest industrial case heard by the Industrial
Relations Court could not be cormpleted because
the (SESAHS) would not allow audit open access
1o its legal advice’— raising questions about the
SESAHS's attitude to accountability.

As the investigation revealed, the decision to
test the SESAHS's response to our preliminary
inquiries was entirely justified. The oral evidence
taken an cath established that, contrary to the
information given to this office by the SESAHS:
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8 the adverse findings in the judgement were
nol put to the three employees;

* the employees were not specifically asked to
respond to the criticisms made of them; and

*  the testing of their responses did not oocur,

In other words, the SE5AHS"s statement was
inaccurate in significant respects and the
conclusion that flowed from these findings was that,
on the very important question of ascertaining the
honesty of the three employees, the SESAHS'S
response was inadequate. Had the SESAHS actually
done what it claimed it had done, its response
would have been adequate.

The SESAHS's poor response 1o the adverse
findings against its employees was due o its failure
to suificiently prioritise the question of ascertaining
the honesty and integrity of its employees when
they had been formally called into question. This
issue was nol approached with sufficient care or
rigour, The SESAHS should have spent more time
and resources on establishing whether the gquestions
raised about the honesty and integrity of s
employees were justified. If it had done so, a formal
investigation by this office would not have been
necessany.

The SESAHS's lack of accuracy with respect 1o
its written responses to the inguiries being made by
this office flowed on from this issue. It failed the
quite simple task of having full and proper written
records of its own and was, therefore, unable to
demaonstrated that it had been careful and rigorous.
The absence of these records was a significant lapse
on the part of the SESAHS,

Four recommendaticons were made to the
SESAHS conceming:
» improving record keeping:
o improving liaison with this office;
¢ workplace ethics and training; and

* the pressing need for the SESAHS to debrief the
three employees.

The SESAHS has indicated its general
acceptance of these recommendations,

HOUSING

Servicing clients with special needs

A tenant complained that the Department of
Housing refused his application for priority re-
housing in May 1997, He claimed he had been
harassed at the block of units where he was living,
He had also provided the department with a letter
from his psychiatrist and authorised the department
to contact her about his application. Staff had
checked the documentation and decided there was
insufficient evidence to support re-housing either on
the basis of harassment or due 1o his psychiatric
condition,

The tenant complained 1o us e was then forced
1o move out of his flat due to his fears of
harassment and was later hospitalised. He belisved
the departmaent’s refusal of his application had
cantribuled to the detersoration of his mental health
and eventual hospitalisation,

Three months later, the department approved
anaither priority re-housing application from the
tenant. It offered him a bedsit, but he did not
respand due 1o his hospitalisation, When the
department found he had been hospitalised, it
agreed to backdate the termination of the lease on
his previous flat, so e would not owe double rent.

We contacted the fenant's psychiatrist who
confirmed she balieved his continued tenancy after
May 1997 had exacerbated his psychiatric
condition. We then asked the department why it
had decided not to re-house the tenant on the basis
of his peychiatric condition and why it had nat
contacted his psychiatrigt for her comment before
making this decision,

The department responded that the tenant's
application for priority re-housing had been refused
as he was receiving support for his psychiatric
condition and had sought an apprehended violence
order “in an altermpt lo restore neighbourhood
harmony”, Safl are not required to contact an
applicant’s psychiatrist or doctor when assessing all
applications of this sort and, in this case, the

information provided was deemed adequate.



We agreed it was unclear whether seeking
further advice from the tenant’s psychiatrist would
have changed the department’s decision at the
time, The department assured ws it has appropriate
suppon in place for clients suffering from mental
illness, including the provision of specialist senior
client service officers for clients with complex and
high suppon needs. These positions had not been in
place when this tenant's first application was
assessed and the department undenook 1o have a
specialist officer visit the man at his new home to
offer him support in sustaining his current tenancy,

All in a named

The carer of a person with multiple disabilities
complained to us about the Departrent of
Howsing's apparent lack of action in finding
suitable accommodation fos the woman in her care.

The woman had been accepted for priority
housing in 1995, As the department was unable 10
meet her housing needs in deparimental
accommodation, she was offered a head lease
property which she accepted. She was advised in
wiiting she would remain on the waiting list for
departmental accommadation,

In 1997 she was told the department was no
longer going to head lease properties and she would
be relocated 10 a departmental property and was
asked to complete a relocation form. In subseguent
discussions with the department she was told her
name was no longer on the waiting list for
accommadation, having been removed when she
accepled the head leased property, Both she and
her carer were extremely distressed — this seemed
te be in direct conteadiction to what they had been
told earlier and they feared it would mean no offer
of accommodation would be forthcoming before
the head lease expired, The carer complained to the
Chmbudsman as she was unable 1o get accurate
information from the department about what
assistance it would be able 1o offer. The woman was
experiencing considerable stress due 1o the
uncertainty about her accommaodation, which was
exacerbating her medical condition and affecting
her general health,
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After a number of inguiries from this office, the
department informed us they would assist the
woman o find accommodation in the private rental
sector through the Disability Subsidy Scheme and
that she was on the pricrity rehousing hist for the
appropriate area, This satisfiied the woman’s
immediate peeds but we were stll concerned at the
seemingly contradictory information we had been
given about why her name had not remained on the
waiting list,

We made further inquiries with the Director-
General of Housing. He advised “the apparens
conflicting advice in previous department
correspondence abouf this issoe 15 really only a
technicality, He explained the depariment has a
waiting list for applicants seeking public housing
and a rehousing list for tenants who are approved
for relocation to alternative deparimental
accommodation. When the woman had been
granted the head lease, her status had changed and
the department had transferred her name from the
wailing list 1o the rehousing list. This was an
administrative process which did not disadvantage
her housing application. The director-general
apologised for any misunderstanding or anxiety that

may have occurred aver Lthis issue.

My house is falling to pieces

During a visit to a local Aboriginal land council 1o
participate in an information day, a man
approached our Aboriginal Complaints Officer with
a complaint about the Depanment of Housing, The
ternknt said a number of repairs, including fixing a
broken window, were nesded 1o the house he and
his family were renting from the department.

Our officer was able (o visit the house that day
and assess the problem first hand. A number of
repairs were oulstanding, Some plasterwork had
been done that needed sanding and painting to
finish the repair. There were gaps between the floor
and skirfing board big enough 1o see the ground
from inside the howse, A broken window next to the
back door needed fixing as it was both a security
and safety risk. The security light above the back
door had been “lixed’ by the deparnment, but
shorted just afterwards because of an electrical
fault.
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Ohur officer assisted the tenant to write a
complaint. This simply listed the repairs needed,
explained that over a period of approximately nine
mionths the man had made a number of calls to the
department’s local office and had personally visited
the office to request repairs, but they had not been
done.

Orir officer rang a person in the departiment’s
maintenance area who was in a position to
organise repairs quickly for the depantment’s
tenants. As a result, the repairs were organised and
completed within ten days. As well as carrying out
the requested repairs the department checked
whether any other repairs were needed and
conducted a technical inspection after work was
completed to ensure that everything was in order,

We rang the man to confirm that the repairs had
been completed and wete satisfactory. He said the
repairs were complete and he was very happy with
the result.

Who owes?

We received a complaint from a financial
counselling service on behall of a Central Coast
Aboriginal woman. The woman had been a
Department of Housing tenamt but had needed 1o
leave the area for family reasons. The woman
claimed she had gone to the local office of the
department with another woman with whom she
had been sharing the house, They had arranged to
have the tenancy changed into the second woman's
name. The paperwork was completed and the
woman fravelled inferstate,

When the woman returned to the area three
years later and again sought assistance from the
department, she was told she owed approximately
$600 in rent arrears and would not be provided
with any assistance until the debt was paid in full.

The woman rang the department and was told
nobody could locate the lease termination on her
file. In the meantime, the woman was forced 1o
obtain private rental accommadation and found
herself unable to meet rental payments and bills,

Our Aboriginal Complaints Officer rang the
department to discuss this complaint. The

department’s officer said he would question the
officer responsible for the woman's former
premises, Within three days of receiving notice of
the complaint the department tobd us further
irquiries would be nesded, Two weeks later, the
department sent us a letter saying the woman had
been inadvertently charged rent for her property
affter requesting transfer of the tenancy, An arrears
debt of 3615 was removed from the woman's
previous renlal account and she was then able to
apply for housing assistance from the department.

TRANSPORT

Fretting for his guitar

A traveller complained 1o us that Countrylink lost
his guitar and case, yet refused to compensate him
for the loss. Countrylink told the man that
compensation is only available for items that come
within the definition of passenger luggage, for
examgle clothing or belongings carried for personal
use. lems such as his guitar and case, jewellery,
cameras of money are not classed as passenger
luggage.

Crur inguiries revealed that Countrylink stafi
should not have booked the complainant’s guitar as
passenger luggage in the first place. In addition, the
Countrylink ticket wallet warns that liability for
booked luggage is limited to a maximum of $300,
but does not explain compensation is only available
for restricted types of items. We wrote to the State
Rail Authority (SRA) about the matter and it
underook 1o pay the man 3300 for the loss of his
guitar, as it had been wrongly booked as passenger
luggage. It also agreed to bear in mind our
comments about the ticket wallet, when it is next
reprinted.

Train travel turn-off

A father complained about his son's experience on
a recent rain journey. His son has an intellectual
disabiliy.

The man's son had been travelling on a
Countrylink train from Sydney to the NSW north
coast, He had bought a ticket but, due 1o an error
when it was produced, it was overprinted in red ink,
A ticket inspector believed his ticket was invalid



and, despite the son’s protests, he was made o
leave the train while it swas still within the Syvdney
metropolitan area. Fortunately, he was able to find
his way back to his father’s house.

He was very upset and his father was very angry
that his son had been placed in such a vulnerable
position. He could not complete his journey as it
was a holiday period and all other public transport
was fully booked — he refused at that time to use
the train again in case he was treated in the same
way.

His father had written to the SRA with his
complaint and had been offered reimbursement of
any out of pocket expenses. He felt this was an
inadequate response to what had been a serious
and distressing incident for his son, who had not
been at fault.

We made inquiries with the SRA. Countrylink
reconsidered the case. The acting general manager
apologised for the incident and acknowledged that,
while he found ne individual staff member had
acted cut of anything other than the highest
meatives, the resull had clearly caused a good deal
of inconvenience and upset. In addition (o renewing
the offer to pay any out of pocket expenses due to
the incident, Countrylink offered a complimentary
Countrylink holiday to father and son.

Fare's fair

A student wrode to us complaining he had been
fined by the SRA. He said he had inadvertently
bewght a child's ticket from a machine rather than a
student’s ticket, These tickets cost the same amount
5o The SRA, suffered no financial loss and he enjoved
no gain. His appeal 1o the Infringement Processing
Bureau (IPB) was rejected with a standard response
which bore na relation to the case he had pleaded.

We only inquire into complaints about
infringement natices in the most exceptional
circumstances, The reason is that the IPB and the
Local Cournt provide two means of appeal both of
which can overturn the notices. We lack that

power,

In this case we made inquiries because it
appeared the circumstances were exceplional in
that the SRA had suffered no financial
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disadvantage, Our inguiries resulied in the SRA
waiving the fine, while reminding the student of
the need to travel on the correct ticket,

Drearning of a quiet Christmas

For some years, at Christmas, residents living in
Sydney's Inner West — across the road from a rail
siding — experienced annual track work. During
the holiday period, night turmed to day as poweriul
lights illuminated the area, to allow a series of
trucks to deliver a stockpile of works material, Part
of the trackwork involved running a machine
known as a ‘dynamic track stabiliser” along the
track. The machine’s vibrations were clearly felt by
the residents,

The work finished, the lights were urned off,
and the holidays ended leaving behind a series of
cracks and other, relatively minor, damage in the
residents’ homes. Fed up, the residents began to
complain about the nuisance the work caused, as
well as the damage. Rail Services Australia (R5A)
was not convinced the claimed damage was
attributable to its machinery. Communication
between the parties was poor, partly because the
RSA had no specific system 1o deal with complaints
from the public. The level of trust between the
parties was low and, although in time both obtained
experl advice, neither made the advice available te
the oiher.

An investigation officer read the file, spoke to all
parties about the outcomes they were seeking. and
convinced them of the benefits of using our
mediation service. Three residents attended, acting
an behall of four resident families, Three R5A
representatives also attended,

Often government agencies find it useful to have
a team present al mediations. Commaon leams
include a senior manager, who can be delegated
full authority to settle, a technical expert, who can
help with explanations to both sides about the area
or activities under examination, and a legal expent,
who can assist with questions of potential lability. If
the individual complainants wish it, they too may
arrange for technical and legal support. During the
process itseli, medialors use a variety of methods 1o
deal with any perceived power imbalances, One of
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the simplest is o ensure all parties have a fair
opportunity 1o speak. Another method may be 1o
UsE @ private session o assist a party 1o decide how
best to make an ofier of settlement.

Initially, both sides had concerns but, despite
these concerns, they all came 1o the mediation
session with a genuine desire to settle their various
disputes, When this desire exists, it is our

experience that any dispute, no matter how difficult,

can be settled, sometimes with consequences that
are ultimately to the great benefit of both sides.
Hapgily, this was the case hera.

During the discussion, much of it highly
technical, it became obwvious that some of the
residents had developed a deal of expertise about
the nature and capability of the machinery in use.
Initially, the RSA agreed to a number of
CommOonsense suggestions put forward by the
residents about future operations at the siding.
Once sufficient discussion had taken place for both
sides to develop a degree of trust in the other,
seftlement of the claims for damage took place.
Then, with the parties having no need 1o negotiate
further, they had a very productive discussion about
future communication. One resident was able 1o
make and have accepted some technical
suggestions regarding future wse of the track
stabiliser in such a way as to minimise damage o
any adjoining property. Christmas should now be a
lot quieter,

UTILITIES

A walery response

A man complained Sydney Water had failed 1o
respond to his oral and written complainis. about
water seeping through a retaining wall near a block
of units. The water had formed a stagnant pool and
he was concerned cracks in the retaining wall
suggedted it had become unstable. As we had
received previous complaints regarding Sydney
Water's delay in responding to complaints (see last
year's annual report, p.53), we were interested to
sew if this complaint demonstrated further problems
of this nature,

Our inquiries revealed that, after receiving a
complaint about the seepage, Leichhardt Council
had referred the matter to Sydney Water in
MNovember 1996, Six months passed and, in May
1997, our complainant wrote to Sydney Water,
council's general manager and the Minister for
Lirban Affairs and Planning about the authorities’
lailure to resolve the matter. The Minister replied to
our complainant in August 1997, explaining that
Sydney Water's investigations had revealed the
seepage was due 1o natural groundwater and
therefore not Sydney Water's responsibility. Council
also wrote 1o the complainant, but he had still not
received a written response from Sydney Water,

We contacted Sydney Water and it agreed a
response was needid, along with an apology for the
delay. It explained that a number of people had
complained about this matter and, although it had
responded to another complainant in late 1996, i
had amitted to send a similar response to our
complainant.

Sydney Water also assured us that mistakes of
this sor should have been addressed by a revisad
complaints management policy which applies 1o
complaints lodged after July 1996. The policy
requires staff to register all complaints on the same
1ssue separalely, so that each individual
cemplainant receives a response. We hope this
complaint only demonstrates “teething problems'
with the new policy, and we will be alert for any
further complaints about Sydney Water on this
is5iee,

Watt's the problem?

An electrical engineer suffered damage 1o his
compressor. He believed this was caused by a
period of low voltage supply. He submitted a
compensation claim to energyAustralia, The
electricity distributor wrote back denying liability.

The man then wrote to us complaining that,
amaong other things, energyAustralia was liable and
that its response was inadequate, We seldom
investigate matters of liability as the claimant has a
satisfactory, alternative means of redress via their
insurance company and ultimately the courts,
However we do expect that adequate reasons are
given if liability is denied. This enables the



claimant to make a reasoned assessment about the
utility of pursuing the matter,

We wrode 1o energyAustralia expressing our
concern that its response had failed to explain both
the cause of the alered voltage supply and why it
did not consider itselfl liable in this circumstance,

EnergyAustralia proposed a meeting with the
Ombudsman officer dealing with the complaint. As
a result of this meeting it sought our advice about
haw to prevent such complaints in future. It also
wrote to the complainant providing him with a full
explanation of why it did not consider itself liakle in
this instance,

We have since provided energyAustralia with

proposals to improve its correspondence to
claimants.

Less than Frank Zapper

In May 1997, the switches on a stove and freezer
owned by a North Curl Curl man were blown out, A
repairer told the man that a surge of power, caused
by a faulty powerline, had caused the damage. The
man made a clair on energyAustralia for the cost
of the repairs and the spoiled food in the freezer,

Early in July, the man received a letter saying
investigation into the matter had failed to uncover
evidence of any supply fluctuation, and the claim
for liability was therefore denied. However, when
the man telephoned energyAustralia he was told the
letter had been sent by mistake, and that he should
ignare it. Another letter, saying the matter was
bering investigated, arrived shortly afterwards, but
when the man heard nothing further irom the
authority in October, he complained o us.

We raised the matter at the meeting with
energyAustralia, and also iollowed up the matter
over the telephone, In February 1998,
energyAustralia wrote 1o the man confirming there
had been a supply irregularity. The authority also
apologised to the man for the inconvenience and
frustration he had suffered in resolving the matter
and offered, in view of all the circumstances of the
case, lo make an ex-gratia payment equal to the
amount of the man's claim.
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Current account problems

A man from Mosth West NSW complained to
Advance Energy that the amount charged on his
electricity bill was too high and the bill itself was
incomprehensible. Advance Energy sent him a new
bill which showed a different total of electricity
units used but the same amount owing. On
receiving the second version of the bill the man
complained 1o this office,

We rarely investigate complaints about the
amount a person owes on an electricily acoount as
we are unable to establish the number of electricity
units a complainam has used, In this case it was
unclear whether Advance Energy itseli knew how
many units the complainant had used.

We comacted Advance Energy which said the
total amount owed on the complainant’s bill was
accurate and explained why the bills showed
differing numbers of units used. It agreed its bills
woere difficult to understand and told us it was in
the process of updating them. It atributed the
problems 1o difficulties in standardising the
accounting procedures of the five electricity
distributars from which it had been formed.

Due to the complainant’s conslruchive
approach, Advance Energy invited him to take pan
in the customer consultative committee involved in
redesigning the electricity accounts.



Thank you very much for
delving into our complaint
about council. We appreciate
your assistance and your
obviously comecting council’s
aftitudes towards these sorts of
applications.

A complainant

aa

Greg Andrews, Assistant
Ombudsman (General Team)
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Overview

In the past year, the total number of complaints received about local
councils grew by 21%., We received 976 formal written complaints in
199798 compared to 803 in 1996-97.

Complaints in most categories increased. The biggest increase was
im complaints about corporate and customer service issues. These
include how well councils provide information 1o the community,
treat members of the public and handle complaints about their
activities. Complaints about development applications and rezoning
also increased significantly,

We finalised 987 formal written complaints in the past year. This is
an increase of nearly 24% over the number of complaints finalised in
1996-97. We completed preliminary investigations into 577 of these
complaints and we finalised formal investigations into 12 of these
complaints. A total of 15 of these complaints were outside of our
jurisdiction.

Figure 1: Written complaints received about local councils
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Table 1; Mature of written and oral complaints about local councills

1997 =98
WRITTEN CRAL
COMPLAINTS COMPLAINTS
Building 37 185

Building inspections, abjections 1o building applications,
conditions/refusal of application, processing

Communily services Ia 26
Parks and reserves, other facilities

Corporatefcustomer servioes 274 544
Mestings, elections, lendering, provision of information, contracts,
resumptions, unfair ireatment, liability, complaint handling

172 465
Cihjection to develapment applications, conditionsfrefusals
of applications, processing
Enforcement 7 122
Failure g entorce BATA conditions, orders, unauthorised works
Engineoring senvices aM 18
Failure to carry out work/inadeguate work, road closures/
access, parkingraffic, drainage/fMlooding, works
Envirommental services &5 193
Paollution, tree presercation, noise, health ingpections,
garbage collection, dog orders
Misconduect ¥ G0
Fisconduct of councillers/stall, conilict of inerest,
pecunianynon-pecuniary inlenes
Rates and charges 76 125
Town planning 47 48
Rezaoning, s 149 cerilicates, existing use/consent
PalicyTaw 1
Faully procedures
Cther 43 198
Mon-jurisdictional Issues B 17
Teaal 976 2,194
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Of the 577 preliminary investigations we carried out, 503 resulted
in the complaint being resclved or mediated or the complainant being
assisted in some ather way,

Of the 12 formal investigations we completed, nine resulted in
formal reports containing adverse findings. The other three
investigations were discontinued, in one case because the complaint
had been resolved to our satisfaction.

We received 2,194 oral complaints (mostly by telephone) about
local councils in 1997-98. This is an increase of 9% over the number
of oral complaints we received in the previous year,

Last year, we received 94 requests to review our decision not 1o
take further action on complainis about local councils, We finalised
95 reviews.

Issues

ENFORCEMENT ACTION

Councils perform two related functions in connection with regulating
building and development activity. Their first function is to consider
applications and issue consents to permit building and development
activity to proceed. Their second function is to carry out an ongoing
role to enforce the law in this area. They do this
by making sure conditions of consent are being

complied with and that no building or Table 2; Complaints about local eauncils
development activity is being carried out without 199708
the required consent. —
Received
Ceenerally speaking. councils give the second

function a lower priority and fewer resources than Wltin okl
the first. Most councils see themselves primarily as Ceal A
“patekeepers’ — putting maost of their time and Reviews 4
attention towards ensuring that applications for Tatal 3,264
consent are dealt with propesly, Once applicants Determined written camplaints
are: past the gate, they are much less likely o Pl o6 conaiosd i
have ongoing dealings with the council. If they do

Formal Investigation disconlinued k|

so, it is generally as a result of the council

reacting to complaints and criticism rather than as Priminary or informal

part of any broader monitoring program. investigation complesod g3
We are aware that some councils have ongoing ST oy 353

compliance programs. These programs generally Mon jurlsdiction isues I5

focus an commercial and industrial areas. Stafi Tatal 987

carry oul occasional checks on businesses and Current  investigations [at 30 June)

factories 1o determine if they are complying with Under preliminary or informal investigation 127

their consents. Under foemal investigation &

81
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Recent changes to planning law may iree up
council resources 10 focus more on enforcement
issues. The planning law changes have also created
a néw range of arders councils can issue in
response 1o breaches of consent conditions and
unauthorised activily,

Problems with enfcrcement action generate a
lot of complaints. We carry out preliminary
investigations into many of these complaints. The
greatest source of complaint is inaction by the
council. We generally do not investigate
complaints from people who have been issued with
orders because they are able 1o defend these orders
in court,

What do we expect of councils in this areaf

I is vital that only sensible and enforceable
conditions be imposed on consents in the first
place. Too often problems arise because conditions
are not sufficiently comprehensive, the meaning of
conditions is unclear {and the lack of specificity
means they are unmeasurable and unenforceablel,
compliance with the condition is costly or
otherwise difficult to determine or compliance is
impracticable or unlikely given the nature of the
conditions imposed.

Subject to resource constraints, councils should
iddeally have a program for systematically auditing
compliance with conditions of consent, particularly
for developments that will or are Likely to have a
significant impact on the environment in general or
the use and enjoyment of neighbauring properies
in particular,

Councils should have a system for logging and
responding o complaints about non-compliance
with conditions of consent and unauthonsed
activity.

Linless they have previously done so and are
satisfied no further action is required, councils
should investigate these complaints in a timely
fashion and inform the complainant of the
oulcarme,

Decisions about what further action is required
should take account of the particular circumstances
of the case, be reasonable and be consistent with
previcus praclice,
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Councils should develop policies on
investigation and enforcement. Most impaortantly,
these policies should set out what factors the
council will consider when determining what if any
further action is required. There are several models
used by other agencies that provide a guide on
what these policies might say, for instance the
prosecution policies adopted by the Environment
Protection Authority (EPA) and the National Parks
and Wildlife Service.

Councils should try (o incorporate alternative
dispute resolution principles and strategies into their
procedures lor responding to complaints.

While it is possible and acceptable in individual
cases for councils to decide to take no action in
response (o a possible breach (typically where there
is no evidence the breach is causing damage to the
environment of 1o the amenity of neighbouring
properties or the publicl, councils must not adopt
policies of not enforcing the law in particular areas
or in relation to particular matters.

Here are some cases that cover the main areas
of complaint, i.e. inaction, delay, and inadequate
action in response o suspected or proven breackhes
or unauthorised activity,

Mot 1, not 2...but 14!

A resident of south-western Sydney complained to
us about Campbelltown Council failing to act on
breaches of development consents. The
complainant also said several operations were
being allowed to continue despite not having
development consent.

The complainant raised several cases with us.
We decided that an inspection of the sites in
question was the only way to determine the validity
of the complaints. Council agreed to this course of
action and the inspections were conducted by two
of our stafl in the company of a council officer and
the complainant,

About 13 separate sites were inspected. In
relation 1o some sites, more than one allegation had
been made. Evidence of some unlawiul activity was
found in most of them, After the inspections, the
parties met at the home of the complainant and



discussed the options available to resolve all the
problems. We made a record of the options
diseussed and sent them to council for follow up
action,

Within four weeks, council advised us that
action had been taken on 14 of the above matbers,
Council had conducted further inspections of some
of the sites. Council was also writing 10 several of
the business or property cwmers in orcer 1o resolve
the problems identified.

Resolved...well, almost

We received a complaint from a woman in the
eastern suburbs of Sydney about Waverley
Council's handling of her complaint. Her neighbour
had piled up dirt on his side of the fence, causing
damage to the fence and causing dirnt to spill onto
her property. The complainant had written to
council twice. Council had reminded the neighbour
of his responsibilities, but to no avail,

We initially advised the complainant 1o wait
until council responded 1o ber latest letter, She
contacted us a short time later advising that council
had now issued an order for work to be done by her
neighbaur, The order allowed the neighbour six
months 1o do the work, The complainant said this
was too long. We made inquiries and concluded
that, in the circumstances, the time frame was
reasonable and that, in any evend, no action was
necessary, Council assured ws the neighbour would
be lodging a building application to complete the
remedial work within a few weeks, The building
application was indeed lodged a few weeks later,

The complainant contacted us again. She sad
the application did not cover all the required work,
On looking again at the file, we had our own
concerns about how council could ensure the
neighbour carried out the work even if he got an

approval. We contacted council again. In résponse,

council included the omitted works as a condition
to the consent. Council also issued an order for
completion of the required works within a 180 day

period.
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Council Mowing Service Inc

South Coast residents, who have been living next to
an unfinished house for 14 yvears, complained to us
that the unfinished house was frequented by drug
users and attracted vermin and smakes. They
complained that Shellharbour Council had done
little tos resolve the problem.

Council told us that it had carefully considensd
whether it could issue an order for demolition o
completion of the unfinished house. Council's legal
advice was that it could not issue any orders 1o
have the house demalished or completed, This
aspect of the complaint could not be resolved.

Council also wbd ws that it had issued seven
orders on the owner 1o clear vegetation and one
order to fence the land. The owner had ignored five
of the orders to clear vegetation. In response,
council carried out the work and recovered the cost
of the clearing from the owner. Council told us it
did not recover any of s administrative costs
invelved in Bsuing orders from the cwner, We
indhicated it should do o in future and cowncil
agreed.

Council said it did not prosecute the owner in
these cases because of the delay and cost of
prosecution. We suggested that council’s reluctance
1o prosecute the owner meant it was providing the
awner with a de facio mowing service. In response,
council said that staffl would recommend
prosecution of the owner at the next appropriate
opportunity. This action resalved the complaint,

While prosecution is not always appropriate, if
orders isswed by councils are continually ignored,
councils should take this inta account when
deciding whether to prosecute or to carry out the
work themselves.

Beauty parlour dispute gets ugly

In 1990, Rockdale Council approved a
development application for a gymnasium and
beauty salon. There were conditions attached to the
development consent relating 1o noise control and
parking. These conditions were designed to protect
the amenity of nearby residents,
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In response o residents’ complaints that these
conditions were not being complied with, council
reminded the gym operators of their obligations.

Cine frustrated resident wrole 1o us after it
became clear the noise and parking problems had
still not been resolved, despite council’s reminder
letter. Council told ws that in 1996, a further
application was lodged 1o extend the hours of
operation of the business, Council postponed
making a decision on this application wntil it had
consulted inferested members of the commaunity, Bt
also decided the criginal nose control and parking
works required under the conditions of the existing
development consent had 1o be completed bedore it
wiould deal with the further application.

Unforunately, council did nat se1 a time irame
for completing the noise contral and parking work.
Residents continued to suffer, Council agresd that
the conditions of the earlier consent needed to be
complied with, In response to our inquiries, council
wiote to the operators about the work to be done
and set a deadline for responding. Council also
commenced noise level monitoring and inspections
of the premises o momitor comphiance with the
conditions, We decided these actions resolved the

complaint,

Let's gel serious

An exasperated mid North Coast resident
complained 1o us about Pont Stephens Council, He
had been complaining to council for more than twao
vears about illegal work occurring on a
neighbouring propery,

He claimed the neighbour’s house did not
comply with the approved building plans and that
the septic tank on the property had not been
approved by council. He claimed a large shed
erected on the site was not in the correct position
and was built with maternals not approved by
council. He also said a swimming pool had been
built without consent, despite previous warnings by
council about carrying out illegal building work.
The complainant believed the neighbour was
conducting a business from the premises involving
the use and storage of heavy vehicles and
equipment, He said this commercial use was
contrary 10 the zoning requirements for the area,
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The complainant raised each of these matters
with council as they arose. He continued to raise
them when he could see no change in the
neighbour's conduct. Eventually the man turned to
us for assistance,

Council replied 10 our inguiries explaining it
had taken a facilitative approach with the
neighbour. This involved attempling Lo resolve
profdems through discussion and negotiation,
Council cited a number of meetings with the
neighbour and a number of inspections of the
propeny, A number of notices had been served on
the neighbwour stating legal action would be taken if
he did not comply within a certain time. Mo legal
action had been instituted, despite little or no
action having been taken to comply and even

though the time pericds had expired.

Council claimed it had some success with its
approach. The neighbour eventually lodged
applications 1o amend the building approval for the
site and submitted an engineering certificate for the
shed. Council believed the major concerns had
been addressed,

The complainant remaingd dissatishied with the
situation, He also believed quicker and stronger
action by council may well have prevented some
of the neighbour's later breaches and omissions,
We agreed with the complainant.

While the Ombudsman strongly supports
informal and speedy resolution of problems 1o avoid
unnecessary expense, local councils have an
obligation to uphold the Local Government Act and
the Envirenmental Planning and Assessment Acl.
Where the law is being repeatedly flouted, councils
must act,

We strongly recommended council develop
policies and procedures 1o guide stafll in determining
when formal enforcement action should be pursued.
Such documents would inform staff and the public of
the fastors council would consider when deciding
whether to take legal action over matiers like
basileling works carmed out without approval. Council
agred with this recommendation, Council alse sent a
numbser of 4aff 1o a workshop which included
information on how to deal with unlawdul

development and building.



On the level?

Residents of northern Sydney complained 1o us
about how Willoughby Council dealt with a
development application for house extensions on a
neighbouring property. The complainants abjected
to the application. They insisted that the extensions
breached the council's height limit of eight metres,

Council consented 1o the application. Later,
during construction, council inspected the work and
discovered the extensions did exceed the height
limmit. Council said the height had been difficult to
determine because the natural ground level of the
property was difficult to determine,

Council then considered a few alternatives to
overcome the problem, One option was for the
neighbour 1o apply for a further developrment
consent. Council got legal advice and decided 1o
imvite the neighbour to apply for a building
cerlificate. This certificate operates 1o prevent a
council from taking action to have a building
demalished or altered even though it breaches
planning or building requirements, The neighbour
applied for the certificate which council issued,

We carried out inguirkes, Council 1old us that
applications now had to include evidence that the
work would not exceed the height limit, Council
also decided that even though the extensions
breached the height limit, it did not believe this
had an adverse effect on the complainants, the
other neighbours or the environment. Having
reviewed the matter, we decided not 1o take any
further action.

The complainants then asked us 10 review our
decision. They pointed out that had council
considered a further development application, they
would have got notice of the application as well as
a chance 1o object. Because council decided to
invite a building certificate, they had no funther say
in the matter.

We discussed this issue with senior council
planning stafi. Al least one council we are aware of
notifies residents of applications for building
certificates where the application is sought because
building work breaches planning or building
requirerments. Council staff agreed this suggestion

ISSUES

hed merit and that they would consider
recommending that council adogpts this practice.
This undertaking resolved the complaint, We
commend this practice 1o all councils using
building certificates in these situations.

A table for 200 please

In “A table for 200 please” later in this section, we
sl out the details of an investigation we recently
completed ino the conduct of Griifith City Council.
Tha case is anather example of inadequate action lo
enforce conditions of a development consent.

COORDINATION FAILURES

Councils are quite complex organisations providing
a range of services 1o their communities. Most
councils have structures that cluster staff and
resources around certain key activities like
Manning, ENRINEEring, community service and
cofporate services,

The range of activities councils undertake
becomes mare broad every yvear. Somatimes,
members of the public are unclear about who is
responsible for whal within their council.
Sometimes, council stafi appear very confused
about these questions as well,

Wi also find cases where the confusion arises
oul of disputes between council staff that are not
resolved by more senior officers. Many decizions
councils make are made by prodessionally trained
experts or technicians, Internal dispultes can arise
which seripusly delay decisions and cause
unnecessary inconvenience (o the public,

We understand that co-ordination failures can
ocour from thme to fme, What we expect is that
councils strive 1o ensire il s clear bath inside the
council and to the public just who is responsible for
all significant functions. We alse expect that,
where there are internal disputes over isswes
affecting the public, these matters are quickly
identified amd referred 10 more senior officers whao
can make a final decision. Here are some cases
that show how these problems can arise.
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Circular key

A young woman bought a property in southern
Sydney with front and rear access. Restricting her
access 1o her rear driveway was a locked gate
installed by Sutherland Council. The gate was to
prevent unauthorised vehicle access to a nearby fire
trail. Forunately, the previous owner of the
propery provided the woman with a key to the
gate.

A year later police borrowed the woman's key
to gl access to the fire trail, However, the police
coubd mol open the lock, They found that it had
been changed.

The woman wrole 1o council regquesting a new key,
She explaimed that she would abide by any
restrctions council placed upon its use, Owver the
next nine months, eight council officers from
different departments told her variously that she
could and could not have a key. No key was
forthcoming.

The woman complained to us. We contacted
council which attributed the delay 1o confusion
among council departments. Each departmemt
believed another had responsibility for authorising
thie issuing of the key, Following our inguirnies,
council apologised 1o the complainant and issued
her with a key subject 1o conditions.,

We don't talk any more

A couple irom the Newcastle area were very
concerned Mewcastle Council was not
communicating with them regarding a development
consent they had obtained. The consent allowed
them to build a house and was due 1o lapse in May
1998 unless they physically commenced work
betore then.

The development consent included a condition
reqquiring them to upgrade the access road before
any building approval would be granted. The
couple began negotiating with council in early
1998 so that they could commence work befare the
consent lapsed. They submitted details on the
proposed road. They made a number of submissions
but received no formal response from council. The
date an which the development consent expired
approached,
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We made ingquiries. There appeared 1o be a
difference of opinion among council's engineers
about the appropriate standard of construction for
ther road. We know experts can differ on occasions
but in this case, council clearly had to respond 10
the couple’s plans and 10 make a final
determination.

The acting general manager looked into the
r.-::mplaint and very prompily came up with a
proposal o resclve the problem. He outlined the
steps council would take to finalise approval of the
plans for the road. He also gave us an approximate
time frame and asswred us that, if the development
was not physically commenced before the consent
lapsed, council would waive the application fee on
a new DA and would not seek to impose any higher
engineering standards, We were satisfied this
resolved the matter,

I'm a lumberjack and I'm OKI|

Councils protect the trees in their areas by
enforcing tree presenvation orders. These orders
make it an offence to remove or lop a tree without
the consent of the council. Councils can also give
PErmMISSIoN o remene trees when they issee
buibding approvals or development Consents.,

A complaint from a resident of Shoalhaven
Council shows how confusion can arise because of
these v methods for permilting rees 1o be
removed. The complainant got notice that his
neighbour wanted (o put extensions an his house,
The complainant inspected the plans for the
extensions which disclosed that only one tree was
to be removed from the site. Later, when work on
the extensions commenced, workers in fact
removed several trees and severely lopped several
athers. Council officers lold the complainant that
there were three separate divisions responsible far
tree removal. We made inguiries with the council,
Council said that the building approval included
permission fo remove o ree, The propeny owner
made separate application under council’s tree
preservation order o rermove a further seven trees.
Council gave permission to remove three of these
trees and to lop the remaining four trees. Council
apalogised for any inconvenience caused to the

complainant,



We wrode 1o council suggesting that it needed
some arrangements to ensure that, where different
divisions are responsible for tree removal, they are
aware of all applications o remowve trees and can
camment on them. We also said that council might
need 10 notify residents of some applications to
rermosve irees.

Council said that the problem identified in this
case was lack of proper communication where a
person seeks permission under council's tree
preservation order 1o remove trees duse to building
works. To deal with this, council decided to change
its application form for permission 1o remaove trees
10 require applicants to state if the application
relates 1o recent or proposed building works. This
will ensure that stafi responsible for the building
works can comment on the application to remove
trees. Council also decided 1o include in reports by
inspectors on these applications a requirement fo
consider whether public notification of the
application should occur, We considered this action
resolved the complaint.

DEFAMATION

In our lagt two annual repods, we noted that we
receive complaims about councils, councillors and
council stafl threatening defamation action against
masmibers of the public.

These threats are often disturbing because of
their potential 1o stifle legitimate debate about local
issues. They can also silence critics and scare off
complainants. Sometimes, of course, members of
the pubilic go too far. On the ather hand, we believe
that local councils need to recognise that the law of
defamation is different for comments about political
and public issues. In simple terms, it is harder 1o
prove defamation in these cases precisely because
the courts recognise how important it is for people
to freely discuss palitical and public issues.

We are working with the Local Government and
Shires Assaciations on a publication that will give
councils some guidance in this area. This
publication will also discuss how councils should
deal with difficult complainants,

ISSUES

We believe it is imporant to recognise thal,
when councils and the public deal with each other,
both parties have a responsibility to act
appropriately. We spend a lot of time and effort
trying to improve the standards of conduct and
service provided by councils and Stae Government
authorities. We also do a lot of work educating the
public about how to pursue their complaints. We
make it clear that the public are entitled to a decent
standard of conduct and service, We also stress that
members of the public must show patience,
courtesy and respect when they deal with State and
bocal government.

In the past year, we again received complaints
that raised the issue of defamation. The first case
described here concerns councils providing a third
party with a potentially defamatory document. The
second and third cases are a litle different, They
show how councils not only threaten defamation
but occasionally receive threats of defamation. In
one case, there was a willingness 1o rectity the
problem. In the other, a different conclusion might
b dirawn.

For your eyes only

The secretary of a residents’ committee complained
about the way her council responded t0 a letter she
wrote, She asked whether a council stafi member
had done work foe a consultant that the council had
later engaged to prepare an environmental impact
statement on a proposed developrment.

The council told the complainant it referred her
lefter 1o council’s solicitor for ‘comments regarding
possible defamation” of the staff member. The
council also imvestigated the claims, The council
subsequently advised the complainant it had
obtained legal advice and considered the specific
questions and statements in the letter to be “hoth
vexatious and defamatory”. The council also told
the complainant that, in the event of any repetition
of the statements, the council stafi member would
be advised 1o institute defamation proceedings
without further notice.

Span afterwards, the complainant received a
letter from solicitors acting for the council's
consultant. The letter advised that the council gave

ar
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the consultant a copy of her lener, The leller also
said the imputations in her letter were regarded as
being "defamatory and actionable . The
complainant was asked 1o provide a written
urilertaking not to publish any similar imputations
or staternents in the future and to publish a
satistactory apology to their client in a local
MEWSpREper,

The council told us the complainant’s letter was
relzased to the consultant in accordance with the
council’s policy on access 1o information and 1o
assist with the council’s own investigation of the
matier,

In last year's annual report, we mentioned how
the most common practice in relation to
defamations threats was for a resident’s letter
containing allegedly defamatory remarks to be
referred 1o the council’s solicitors for advice,
followed by a letter from the salicitors to the
resident threatening defamation action. We also set
oul our concern about unsolicited referral by
councils of potentially defamatory information 1o
third parties. Both occurred in this case.

W suppor the fnse flow of information between
councils and their communities. However, this
st be lawful, part of a consistent policy or
practice or justified for some other reason. For
instance, the Local Government Act restricts
disclosure by councils of information they abtain
for the purposes of administering that legislation.

In this case there was no evidence to suggest
the council acted unlawdully, However, it was far
less clear that the council’s actions in sending the
letter to its consultant conformed with its usual
policy or practice. The council’s claim that it semt
the letter to assist in ils investigation was more
convincing. Mevertheless, there remained some
doubt about whether the council was genuinely
investigating the claims or merely letting is
consultant know what was being said.

The council’s response 1o our inguiries was not
entirely satisfactory. However, since neither the
council staff member nor the consultant instituted
defamation proceedings, we decided there would
not be any wtility in formally investigating the
complaint.

948

Councils need to carefully consider whether it is
justifiable 1o expend council resources financing
legal advice on whether material defames
ceuncillors and stafi. Councils must alse
demonstrate that there is a valid reason 1o pass on
material they receive from members of the public
to third parties. It is not legitimate in our view for
councils 1o do so merely because they believe the
third party may have been defamed.

Your views will be consideredi

Increased levels of community consuliation lead to
increased openness and accountability in local
government. Interested persons appreciate the
epporiunity to put their views foneard, However,
one Morh Coast resident who complained to us lasi
year was left wondering whether she would have
been better off keeping her views 1o herself.

Mambucca Council invited submissions on its
drait management plan. This i< a plan all councils
must produce annually. The plan sets out varioues
information including the activities the council
proposes o carry oul and the rates, charges and fees
the council propases 1o impose in the coming year.

The resident made a submission which criticised
council's general performance. It also criticised
council's expenditure on legal costs, The general
manager later wrate a report to council
summarising the contents of all the submissions,
The general manager specifically commented on
some of the submissions including the one made by
the resident. He stated in his report that the resident
had objected to a local resort development, He
added that council incurred legal costs over this
development because of a third panty appeal against
council’s consent to the resort, The general manager
said there was a good chance the third party appeal
was ‘being funded by Legal Aid, ie. the ratepayer
through faxes is paying twice .

The resident complained that the report singled
her out with special comments on her submissions.
She complained that the resort was a separate
issue. She added that she was not invelved in the

third party appeal.

We were concerned about the relevance and
tene of these and other comments in the general



manager's report. For instance, the repor suggested
one resident would better understand council’s
capital works program if he “look the time to sludy
council’s budgets...”. In response 1o another
submission critical of the cost of a roundabout and
road upgrading, the report stated " would be
interesting to petition the residents mow with the
threat to take the road away and see what the
redclion was '

After conducting inquiries, we wrole 10 the
peneral manager suggesting that some of his
comments appeared to have litle relevance 1o
issues related to the draft management plan, We
also suggested other remarks appeared to be
sarcastic, threatening and inflammatory. Wi acked
the general manager to give us an assurance that
he would make objective remarks confined 1o
putting, the submissions in context in any fuure
resports. We also asked him to explain his remarks
to the residents concerned, The general manager
gave the assurance requested and advised he would
write to the residents concerned explaining his
remarks, These actions resolved the complaint to
our satisfaction.

Taping of council meelings

During the year we made inquiries regarding a
number of complaints about the reliability of tape
recordings of meetings of one Sydney council.

On four separate occasons, complainants had
been unable to obtain information from tape
recordings made by the council. In some of the
cases, the tapes had been sought because
comments had been made by councillors during the
meetings in question that may have been
defamatory of the complainants.

The council had a number of reasons for not
being able to produce the information:

« the tape of one meeting had got caught in the
recarding system and snapped;

» operator error at another meeting led to sections
ol the meeting not being recorded and one meeting
was not recorded at all;

ISSUES

some tapes were inaudible; and

» at another meeting, the tape had run out and was
being changed aver at the time of the contentious

speech,

Taken together, these matters indicated the
council was unable to rely on tape recordings of
meetings as a record of proceedings. The council
argued that the official record of its meetings was
nat the tape, but the minutes, The council painted
out there was no statutory requirement for it 1o tape
record meetings at all,

We believe it is desirable for councils 1o
maintain records of meetings in as complete and
accessible a form as possible, A full tape recording
of a mesting makes it difficult to dispute what was
actually said during a mesting. Indeed, tapes are
often used to check on the accuracy of draft
minutes of meetings and to this extent in facl
complement the official record. The quality of
recordings in some instances made the tape
recordings next to wseles for this purpose.
Fortunately, since that time, the quality of
recordings has improved markedly, although the
council still does not have a taping system capable
of guaranteeing that the whole meeting will be

taped.

DEVELOPMENT PLANS

Each year, we receive numerous complaints about
development applications, We tend to give prioriy
to complaints that reveal flaws in the assessment
and determination process. We pay particular
attention to complaints about problems in notifying
members of the public about development
applications, We believe that if the public is to
make proper use of an invitation 1o comment on 3
development application, the information on the
application needs to be accurate.

A couple of complaints we received last year
show how important it is for members of the public
1o get a true piclure of a development if they are to
take advantage of the chance to comment on the
application.
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Losing perspective

Marrickville Council sent a woman a copy of the
plans for a building application her next door
neighbours had lodged. The plans also showied the
houses adjoining the proposed building, The
proposed house appeared to be no higher than the
adjoining howses, On that basis, the woman did not
to object 1o the building application, which was
duly passed, However, when the building was
constructed, it became apparent that it was much
higher than the surrounding houses. The woman

comyained fo us,

Applicants enly have to submit plans showing
‘the height and external canfiguration of the
building i redation fo the site on which it is
praposed to be erected . The plans did this,
However, they were misleading because they did
not accurately reflect the scale of the proposed
building in relation to the surrounding buildings,

We suggested 1o council that many people
would rely on the scale suggested by the plans
rather than determine the actual height of the
proposed building. Council agreed 1o ask all future
applicants to verify that drawings showing the
height of the proposed buildings in relation to
adjaining buildings are drawn 1o scale, If applicants
cannol do so, they will be asked to omit adjoining
building from their plans, Ciher councils may wish
1o consider introducing a similar policy.

Spot the difference

We recently completed a major investigation into
the way Ku-ring-pai Council dealt with two
development applications. Choe issue that was not
raised by the complainamnts nevertheless caused us
Breat concerm.

The complainants had lodged a development
application. After further discussions with council
staff, they lodged amended plans. One objector
was particularly anxious to identify the
amendments and complained to council that it was
extremely difficult and time consuming to do so,

While we were investigating the complaint, the
objectors complaint came 1o our attention. We

agreed that it was very difficult for amyone to
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identify the changes, particularly as many of the
changes were small, Mot only were objectors
potentially disadvantaged, council staff could also
have difficulty working out all of the changes,

In cur final report on the investigation, we
recommended that council adopt a policy requiring
applicants who lodge amended plans 1o lodge a
‘marked up’ plan. This is a plan that details all
revisions by reference to the onginal plan. We are
monitering compliance with this recommendation.

DAMAGE TO PRIVATE PROPERTY FROM
DEVELOPMENT

Each year we receive complaints about councils
failing 1o do anything about developers damaging
neighbouring properties. Most councils consider
this 1o bt a private legal matter between the
developer and the adjoining property owner,

Our peneral approach is that if the complaint
demonsirates that the property damage is a result of
the council failing to enforce the conditions of
consent, we expect the council to investigate the
matter and take appropriate action, However, it is
not the council's responsibility 1o get the developer
te pay compensation for damage unless this is
bound up with a condition of consent, If councils
want 1o assist with compensation negatiations, they
can do so. This assistance is commendable. If
councils make promises to offer assistance, we

expect them to be honoured,

Complainants should raise their concerns about
damage to their property with their councils if they
believe that the developer is breaching conditions,
At the same time, they should put any claims for
damages directly 1o developers. If this is nod
successful, they can initiate legal action against
the developer. Semetimes, we do intervene in
these cases. Here is one example.

Waterworld

A Castlecrag resident complained about damage 10
her property caused by water flowing from her
neighbour's property. Willoughby Council had
approvied a subdivision application on the
neighbour's land. The complainant was concermed



that council was not enforcing the conditions of the
subdivision approval refating to drainage.

The complainant told us she had inspected the
drainage plans and believed the works undertaken
sa far did not conform with these plans. She had
approached council several times about this but the
problem was unresolved.

As this case involved damage o propery,
resulting from of a failure 1o comply with consent
conditions, we made inguiries. We discovered that
council had previously told the developer 1o carry
out drainage works, In response, the developer's
solicitors told council they wanted 1o make
madifications, We were satisfied council had
delayed action in goed faith in the belief an
application for modifications would be
forthcoming. It was not, even though a year had
passed.

Council agreed that further action needed 1o be
taken to prevent any water damage 1o the
complainant’s property. Council promptly served a
natice of intention 1o issue an order on the
develaper, The order required a lengthy list of
works 10 be completed within 60 days.

COUNCILS AND MEDIATION

We continue to practise and advocate mediation in
all areas of government, including local
government. This year, we formally mediated some
complaints. More commonly, we used the
techniques our stafl have acquired through
mediation training and practice 1o resolve
complainis,

Mediation is a highly effective ool we use 1o
resolve complaints about councils. It is a method
that councils can and do use to resolve disputes
bebween residents over decisions councils must
make,

This year, we completed a major investigation
into Ku-ring-gai Council's development assessment
processes (see the case study, "Processing
development applications: How not to do it” later
in this section). One of our main recommendations
was that council develop a formal and

ISSUES

comprehensive mediation program to deal with
disputes between applicanis and objectors over
development applications, We also argued that
council show a greater commitment to mediation
a5 a way of resolving appeals to the Land and
Environment Court against its decisions.

We also lodged a detailed submission to a NSW
Parliamentary Estimates Commillee inguiry info
legal costs and the use of altermnative dispute
resolution in local government. In our submission,
we again argued for a greater commitment by all
councils to mediation methods,

Give peace a chance

Staff at our office are often requested to speak
about mediation and our mediation program at
conferences and seminars. Recently our Allernative
Dispute Resolution (ADR] Coordinator spoke at a
local government seminar about the use of
mesdiation within councils. Following the seminar,
wez were contacted by a council experiencing
conflict over development in its area. The problem
invalved a group of residents and council, Council
requested that we arrange a mediation between all
parties, on a fee for service basis, All parties were
asked 1o contribute to the cost of the mediation.

We apreed to do this, and contacted all the
parties in wen o discuss the matter. As we did so,
thie matters in issue became clearer but mare
numerous and the number of affected parties grew.
W decided to hold a multi-party mediation and o
hald lengihy preliminary conferences to prepare all
parties, We did this with a view 1o keeping the
eventual face to face meeling 1o a maximum time of
one day,

The mediation conference was Lghtly
structured, and the timetable was agreed by all
present before we began discussions. The overall
structure kept the process running smoothly, despite
the large number of affected people present.

By using a mediation process involving outside
mediators, council was able to get all the people
involved together to discuss all the issues at once.
A great deal of common ground emerged, as did a
mutual understanding of the tension between two
commaon desires. One was 1o keep intact cenain

1
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natural aspects in the area, and the other was a
wish to undertake economic development. Major
areas of dispute were clarified and resolved o the
satisfaction of all concerned. Following this
clearing of the air, many side issues were also
discussed and in some cases resolved, at least on
an interim basis. The parties agreed to meet again
in approximately six months time to continue to
discuss ongoing development in their area, Council
had not only resolved a multifaceted issue to the
satisfaction of those afiected, it had also put in
place an ongoing form of local participation in
council activity,

To lease or not to leasel

Aninner city resident wrote 1o us about a
community theatre company which had been
allowed the use a former church hall run by Sydney
Cauncil. On a number of occasions, the resident
had complained to council about breaches of the
theatre company’s development consent including
out of howrs use. He was also concermed that the
theatre company had exclusive use of the hall for a
nominal rental,

We spoke 1o council. Council’s response
indicated there were no irregularities with the lease
of the hall and that it had tried 1o resolve the
resident’s ather concerns, The resident then alleged
ter us that the theatre comparny had been sub-letting
the hall 1o other antistic bodies for a fee.

We raised this further allegation with council
which took the matter up with the theatre
company. Council told us that a solicitor acting for
the theatre company advised council that i is
comeman for theatre companies to permil ather
COMmpaes 1o use their premises, on oocasion,
somefimes for goodwill alone, bt usually for a fee
or promise of fulure use of space or perhaps goods

o props”,

Council then sought legal advice, The advice
wias that the theatre company could not part with
possession of the hall under its lease with council,
Council formally advised the theatre company that
any use of the premises in the future by any person
other than that company would be considered to be
a breach of the lease and that it would take legal

102

action. We were satisfied with council’s actions
anid closed our file,

Later, we were very pleased 1o hear that council
and the theatre company were mediating with the
residents to try to resolve ongoing concerns arising
out of the use of the hall in a high density inner
city area. This positive approach will help 1o
identify and resolve issues in a more
comprehensive way than the maore reactive
approach council had previously taken.

COUNCILS AND POULTRY FARMERS

Every year we receive complaints about inaction
by councils in response to complaints about poultry
farms, The complaints to this office indicated that
the most significant problem in this area concerns
cdour from existing (and often long established)
poultry fanms.

| don’t like it like that...

In this case, out intervention prompted Wollondilly
Council o introduce an after-hours service to
imvestigate breaches of development consent and/or
breaches of relevant pollution legislation, A poultry
farm had been built next door to the complainant’s
property in 1986, He said that, since then, he had
repeatedly requested council to take action to
rectify the stench caused by the facility which
houses over 100,000 birds.

Particularly objectionable was the odour of
ammoenia, which was present when machines
called “foggers” were switched on within the
chicken sheds. This usually ook place in hotter
wieather. The complainant said that when the wind
blew from a certain direction, the smell made his
house uninhabitable. The man said that he had sent
over 50 unanswered letters to council about the
shds,

Council had imposed a condition on the
development consent for this farm as follows:

No nuisance is to be caused 1o adjoining
properties by reason of the emission of noise,
smell, waste water, waste products, or
offrensise.



Council has an ongoing responsibility to enforce
this condition. However, council told us that before
it would contemplate enforcement action it had 1o
be convinced thal a nuisance existed. Moreover,
the council officer whao observed the problem
needed to be an officer authorised to take action
under the Clean Air Act,

The complainant had been unable to get an
authorised person on his property at the time the
smiel| was at its warst. Mot cnly did wind conditions
afiect the smell, the problem created the greatest
inconvenience at night or on weekends, The
complainant acknowledged council had made
some inspections of the property but said council
officers generally inspected the property 3 to 4 days
after his complaints had been lodged and not at
night or on weekends.

While a council report in April 1992 suggested
that the adour problem was of the sort that "is to be
expecied from a poultry establishment”, a senior
representative of the Environment Protection
Authority (EPA) had reported in January, 1994 that,
“strang powliry odours and ammania were detected
outside of [the complainant’s] home, These odours
had also infiltrated throughout the inside of the
home...1 believe the odours that | detected
emanated from the neighbouring pouliry sheds”.

Police reports of a visit to the complainant’s
properly in January, 1994 stated "while police were
on the premises the stench from the sheds was
disgusting with a high odour of ammonia’,

A number of councillors, including a serving
mayor, visited the propery and agreed a problem
existed. One councillor wrote:

| simply feel so badly for the family, having
visited their residence and been greatly
offended by a rancid, lingering stench from the
poultry farm which made me physically
nauseous. The property is a very handsome
property, but | would hate to live there.

Council had made efforts to address some of the
broader problems involving poultry farms, including
setting up the poultry farms committee to which the
neighbours of poultry farmers made contributions.

ISSUES

The introduction of an after-howrs inspection service
following our inquities also made a big difference.

According to a repar 1o a committes of council
in May 1998,

In the period 5 fanuary la 22 April, 1998, a
teial of 83 responses have been made to
complainanis outside of normal working hours.
By far the most frequent type of compilaints are
adour, dust or noise complaints about pouliry

farms.

The operation of the [affer-hours] service thus far
has proved to be of substantial benefit (o
council in the investigation of complaints that
occur owside of normal working hours and it is
considered that it is providing a good level of
seyvice to the community.

We also suggested a number of actions council
could take in this case o resalve the situation to
the satisfaction of all paries.

Pollution contral laws were recently overhauled
with the introduction of the Protection of the
Environmen! Operations Act. Under this Act the
EPA is responsible for regulating activities which are
mast likely to have a significant regional impact.
Councils are responsible for those activities which
are likely to have a local lor besser) environmental

impact.

Schedule 1 of the Act says that poultry farms
that are intended to accommodate, for commercial
production, more than 250,000 birds are (o be
licensed by the EPA. Poultry farms beneath this
threshaold are regulated by councils,

The poultry farm in this case was the
responsibility of council. With the licence
requirement as it is, only about seven poultry fanms
are required to obtain pollution licences, Yet we
generally find that the EPA, as a specialist pollution
enforcement organisation, is much better equipped
than councils to respond to complaints like this
one, With greater responsibility for poultry farms
falling to councils, we believe they need to
improve their periormance in this area.
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COUNCILS AND YOUNG PEQPLE

Chur Youth Liaison Officer has had regular comact
with council community officers and yvouth
development officers throughout the year, These
are most ofien people who provide valuable
services (o and support for yvoung people in their
lecal communities. They also integrate the efforts
of youth workers and youth service providers
throughout the area. We recognise the importance
of their work, commend their dedication and
encourage councils 10 suppon their efforts,

The Department of Local Government has
produced a document called How Local Councils
Consull With Young People. It is a very useful
document for councils and provides a blueprint for
improving relationships between young people and
the community in general. We encourage councils
to suppon groups such as youth councils and youth
committees, especially where these groups have
real input into the consultative processes af the
council.

For young people and councils, public space
issues llike young people sharing public space and
what facilities they can make use of) are still a
source of concern. There are some very pood
approaches (o these issues emerging, Some
councils require applications for retail
developments o include provision for youth
services and facilities, Councils that have
developed a local crime prevention plan under the
Chitdren (Protection and Parental Responsibility)
Act can apply for endorsement of the plan from the
Anomey General as a Safer Community Compact.
This endorsement means councils can access the
Sater Communities Development Fund to meeat the
cost of improved facilities.

PLANMNING LAW REFORM

On 1 July 1998, significant changes to the planning
system took effect. For the Ombudsman, the most
significant of these changes is the new role the
privale sector can perform in approving certain
types of minor development.
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Private accredited certifiers will be perorming a
public role. We memtioned last year that we are
concerned that the public interest is protected in
this process. To this end, the Ombudsman and the
ICAC have been given jurisdiction over the
conduct of accredited certifiers. It is now possible
to complain to the Ombudsman about
maladministration invelving accredited certifiers
and to the ICAC about cormupt conduct imvolving
accredited certifiers.

Complaints about an accredited certifier are
meant to be primarily the responsibility of the body
that accredited the certifier in the first place. These
accreditation bodies are required to investigate
complaints about accredited certifiers 1o determine
if they should be the subject of disciplinary action.

We are working on a task force looking at
applications from a number of organisations to
become accreditation bodies, We hope that through
this process, we can esablish wseful waorking
relationships with these bodies and ensure that their
codes of conduct and complaints and disciplinary
procedures are satisfactory.

Because of the detailed complaint handling
functions that accreditation bodies have been given,
maost complaints about accredited centifiers will be
referred 1o the relevant accreditation body for
investigation. We will still be looking with great
interest at how well these bodies carry out these
impartant funclions,

The reform of the planning system now tumns to
the process of making environmental planning
instruments. The Department of Urban Affairs and
Planning is intending 1o release a discussion paper
on reform to this area of planning law later this
year. Public participation in planning law is a key
component in this area of the law. For this reason,
we will be following the reform process closely,

DUPLICATION

In last year's annual report, we set out the results of
some work we had done to determine how often the
Ombudsman and the Department of Local
Covernment duplicated effort in investigating the



same complaints. We were pleased 1o find there
was very little duplication.

In the past vear, we have held regular Baison
meetings with the ICAC and the Department of
Local Government, As we said in lask vear's annual
report, there are legal limits on the information we
can provide 1o the depariment. We take care 1o
ensure that information is enly provided 1o the
department where it is lawiul for ws 1o do so,

USE AND ABUSE OF LEGAL ADVICE

I last year's annual report, we sel oul o number of
cases of whal we believe ane unsatisiaciony
practices in connection with the wse of legal advice
by councils. We concluded the article by cutlining
some draft general principles for councils obtaining
and using legal advice. In the past year, we have
added 1o the draft principles and consulted with the
Law Sociey of NMew South Wales, We intend 1o
proceed with further consultation with the
inerested paries before releasing the general
principles.

A MATTER OF COMNCERN

We received a complaint that a council had
improperly exhumed a corpse, We made inguiries
inta the allegation, Council told us that it had
discovered the wrong body had been placed in a
reserved plof. An exhumation had indeed occurred.

We learned that aiter the cemetery
administration realised it had made a mistake it
decided 10 open the grave and re-inter the
misplaced remains, Before doing so, council
consulied with the Depariment of Health, which
did nat object, An apology was also made o the
family who owned the site,

Given the highly regrettable nature of the
original misunderstanding, it seemed to ws that
council had acted promptly and appropriately to
address the situation. More importantly, council has
taken steps to prevent future incidents of this kind.
A protocol is mow in place to check proposed grave
sites against a photocopy of the cemetery bedore
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every burial. This should ensure that reserved plot
holders will be interred in their chosen plot.

MANAGING LOCAL COUNCILS

I the past two annual reports, we have discussed
our concern about conflict in local councils
between councillors and senior managers,
particularly the general manager. Our attention has
been drawn 1o this problem through complaints and
oiher information we have recemnved from
councillors, senior council staff and residents
concermned al the impact of these conflicts on the
running of their councils.

I the past three years, 19 councils experendcing
these sons of conflicts have come [0 our ailention,
Several complaints highlighting these conflicts were
received in the reposting year.

Is there a probdem in this aread There are wo
schools of thought on this. Dne view claims that
local councils experience similar rates of lurnover
of senior s1ail as State Government departments,
Proponents of this view have tended o emphasise
the number of general managers who have been
dismissed or had their comtracts paid out (13 in the
past three years) as the definitive measure of the
extent of such conflict.

The contrary view is that there are major
differences between the siructure and operations of
local and Hate government that mean comparisons
between the turnover of senior staff at the two
levels of government are inappropriate. Local
councils exhibit much less capacity to resolve
conflicts quickly. The conflicts generally endure for
extended periods lunlike most conflicts between a
minister and a director-generall and therefore have
a much greater impact on the functioning of the
organisation. The financial burdens of early
terminalion are also harder for councils to bear.

This view also holds that the extent of the
problen should be measured not just by the number
of dismissals. Our own experience suggests a
5ignifir.:ant number of general managers resigned
during periods of open conilict with mayors and'or
councillors, OF the 19 cases thal came (o our
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attention, four general managers were dismissed or
paid out while four others resigred. In six of the
councils, significant conflict continues, In another
five, conilict has abated,

While the situation is not a crisis, it is a
significant enough problem to warrant close
scrutiny. We nobe that the Auditor-General has
bewn reporied as expressing concemns about this
issue. The Commissioner of ICAC has been reported
as expressing concern about job security for senior
council stalf,

While we have expressed some ideas abour the
causes of the current problem, we do not attribute
blame to either councillors or general managers.
We accept that the problem is in part due to the
process of adjusting to big changes in how councils
are run that may, therefore, gradually improve over
time. However, this is not a sufficient reason to
ignore the problem.

We believe that a better understanding of the
extent of the problem is desirable. We have held
discussions with (he Depariment af Local
Gowvernment, the Local Government and Shines
Aszsociations and the Institute of Municipal
Management regarding a survey we proposed into
percepions about the extent of condlict and its
causes. We are considering this issue further,

In our investigations to date, we have
advacated three broad measures 1o reduce conflict
between general managers and mayors. They are:

= clarification of the respective roles and
responsibilities of the general manager and mayors/
councillors, by way of legislative change or by
sorme ciler means;

* more training for candidates and newly elected
councillors on the respective roles and
responsibilities of general managers and mayors/
councillars; and

» dispute resolution mechanisms for councils
experiencing conilict.

Already, the department, the associations and
the institute have held discussions looking at what
steps can be taken along these lines, We believe

106

that, in conjunction with the review of the Local
Carvernment Act that is now due, these measures
should be further considered by the Minister for
Local Government and the depaniment,

Inv the past vear, we Tinalised two investigations
that looked at conflicts between the general
managers and councillors of Ku-ring-gai Council
andl Auburn Council. Details of these investigations
are sel oul below,

Cases

PROCESSING DEVELOPMENT
APPLICATIONS — HOW NOT TO DO IT

Last vear we finalised one of our most extensive
investigations into the conduct of a local council.
The investigation commenced in March 1994 bat
was delayed for nearly two vears after the council
under investigation, Ku-ring-gai Council,
challenged our right o investigate in the NSW
Supreme Court, Council’s challenge was
wnsuccessful and the investigation resumed in
lanuary 1996 with several days of hearings using
our roval commission powers (we reviewed the
resull of the court case in the 1994-95 annual
respart al pp, 98049,

The complaints

The owners of a large property in narthern Sydney
wanted to subdivide their land, sell their existing
home on the rear portion and build a new home for
their family on the front portion. Their application
relied an the old dual occupancy provisions that
allowed landowners to subdivide and develop
larger residential blocks.

The complainants told us that council had
consented to their first developrment application
(DA but then rescinded this consent withoul good
reason and later voted to refuse it. They also
complained that the then mayor had conducted a
personal vendetta against them 10 force them to
take legal action o oblain a consent. They alleged
that there were several irregularities in the way
their second DA was assessed and determined. The
second DA was also refused by council.



The complainants also told us that council had
deliberately delayed their freedom of information
(PO application o prevent them from wsing the
documents during their appeal against the refusal of
the second DA,

Divisions on council

Council was sharply divided on factional grounds
between 1991 and 1995, The majority faction had
an anti-development or community rights outlook
on planning issues, The minority faction had, by the
standards of the area, 2 more pro-development
outlook. Alongside these palitical differences of
oullook were perscnal conilicls between some
councillors, The relationship between the majority
factiom and council staff was also poor, Factional
and personal conflict and tensions between
councillors and staff were important factars in the
wary this case unfolded.

Community activist

The role playved by a member of the public, who
acted on behalf of the complainants’ neighbours,
was ancther imporiant factor. This person (" the
main objector’) had been a communily activist
prior to the events under investigation. She had also
assisted in the election of 3 number of councillors
in the 1991 election, After the election, she
maintained contact with one of her wand
councillors Cthe ward councillor’), She contacted
him from time to time to discuss local issues of
concern, The ward councillor also contacted her
from time to time to request her advice on matters

before council,

The first development application

The complainants lodged the first DA in late 1992,
The town planning report recommended approval
and council voted unanimously o approve the DA
in April 1993 We found that the then mayor and
the ward councillor voted for approval because
they mistakenly believed the complainants’
neighbours were satisfied with the development.
We concluded these councillors had placed undue
weight on the objections of the neighbours, rather
than the merits of those objections. A few days
after the meeting, the neighbours raised their

CASES

concerns with the main abjector. She met with the
mayos and the ward councillor and cutlined her
concerns about the DA, The next day, the mayor
inspecied the site with the main objector. At the
next council meeting, council voted on factional
lirw=s 1o reescind its approval of the first DA,

The reason given for the rescission was that the
neighbour had been denied natural justice by nit
being able 1o speak to council at the meeting where
the DA was approved. However, we concluded
council rescinded the consent not becawse of a
denial of natural justice but because the majority
faction wanted more time to consider the concerns
raised by the main objector. While the neighbouwrs
arwd the main obpector were present at the council
meeting when the rescission motion was passed, the
complainants were deliberately not given prior
natice.

Council then invited the reighbours to lodge
further submissions on the DA, Nobody else was
invited to comment further on the DA, A tawn
planning consultant lodged a submission on behalf
o the meighbours as did the main objector. These
submissions claimed the DA did not comply with
council requirernents and that this had been
ignored in the report on the DA, Council
subsequently voted 1o refuse the DA on factional
limes.

We concluded council was wrong 1o refuse the
DA without first obtaining a detailed response from
its town planning staff to the matters raised in the
submissions on behali of the neighbours, We
criticised council for not discussing these matters
with the complainants to see if they could be
resolved by amending their plans.

The second development application

Just before council voted on a second DA lodged
by the complainants, the main objector met with
the mayor, the ward councillor, the town planner
assessing the second DA and the acting general
manager. The town planner made notes at the
meeting which suggested he believed he was being
pressured by the mayor,
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W were critical of a number of aspects of this
meeting, It was our belief that the chief town
planner or his deputy should have attended this
meeting to ensisre the town planner assessing the
DA was not subject 10 undue pressure. We
criticised the mayor for questioning the assessing
officer's impartiality during this meeting. We also
criticissd questions being asked of the assessing
officer about his views on the DA We found the
msetingg influenced the assessing officer even
though only the mayor intended this to occur,

We found that the 1own planning repor on the
secaond DA, read as a whole, suggested the DA was
worthy of consent, We also found it was
unacceptable that the report contained no
recommendation to that effect. Council voted to
refuse the second DA, broadly on facticnal lines,

Why the applications were refused

W cancluded that even though there were som.e
problems with the two DAs, council subjected them
to much greater scruting than was normally the
case. We found that the prablems with the two DAs
went only some way 10 explaining why council
refused them, We found that the fact there were
deeply dissatisfied ohjectors went further in
explaining those decisions. In particular,
amendments to the second DA eliminated all bu
twio aspects of the application that did not comply
with council requirements and the application only
breached these two requirements in a minor way.
Yet, council stafi did not recommend consent and
council remained unwilling to approve the DA,

W concluded the mavor's attinude and
approach demonstrated his persanal mistrust of the
complainants and the mistrust of the majocity
faction towards council town planning staif,

Council’s defence of the appeal

The complainants appealed to the Land and
Environment Courl. We concluded that council’s
defence of the appeal was unsatisiactory in a
number of respects. The hearing took Tour days,
much longer than appeals for comparable
developments. Looking at appeals of this type over
a three year period, the case was 64% maore costly
than the next most costly such appeal (council’s
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total begal costs and dishursements for the appeal
were over $42,000). We concluded council had
been more determined than usual 1o defend this
decision, We alwo expressed concern about how
much contact the main objector had with council’s
legal representatives during the appeal (this
consisted of a1 least three meetings with council's
lawyers, 18 telephone calls and five letters),

The FOI application

In January 1994, the complainants applied under
FO! for all notes of the meeting involving the main
abjector, the mayor and the assessing officer. The
complainants did not receive the documents umil
July 1994, We found a number of flaws in councils
processing of the FOI application. Council’s
consultation with third parties was inadeguate,
Because the initial application was determined by
the acting general manager, council had no power
1o carry oul an ifernal review of its determination.
Council purported 1o do o anyway, As a result, the
complainants had to wait four months longer than
nescessary for the documents.

We found that the mayor appeared to have
intervened inappropriately in the processing of the
FON application. Further, we criticised the mayor
for using councils solicitors 1o give adhvice on
whether he had been defamed in one of the
documents the subject of the FOI application.

Mayoral intervention

Looking at the case as a whole, we concluded the
mayor routinely intervened in matters of day-to-day
management that were the responsibility of the
acting general manager. Their difficult relationship
demonstrated the problems that can arise if
councillors intervene in the general managers
areas of responsibility, These two key figures failed
1o develop a suitable working relationship. We put
forward a number of options for improving, this
aspect of local government including;:

= providing guidance on the role and responsibilities
of the peneral manager;

« providing assistance 1o councils experiencing
conflict, inclueding a system of peer review panels;



¢ developing a model system of perdormance review
and reappointment panels;

*  encouraging councils 1o implement orientation and
training programs for new councillors; and

* enhancing the existing seminar program for new
councillors to provide greater emphasis on the
respective roles and responsibilities of councillors
and waff,

Our recommendations

Wi made a number of recommendations
cencerning council’s development assessment
procesaes, Wie also recommended consideration he
given to a number of changes o legislation and
court practice including:

s« amendments 105352 of the Local Govermment Act
19493 o probubat councils and councillors from
directing staff on recommendations or advice;

* including in the Environmental Planning and
Assessment Act 1979 a provision allowing for the
court b order compensation 1o be paid by councils
it they refuse a DA due to vexalious or
unmeritarious submissions; and

= introducing a presumpdion in favour of costs for
applicants in the Land and Environment Court
where DAs comply with council requirements but
are nevertheless refused by the council and later
approved by the court,

We also recommended that council:

*  pay 75% of the complainamts lagal costs in relation
tor the appeal against the refusal of the second
DA;

* adopt a policy requiring town planning repors to
include a clear recommendation for consent or
rizfusal; and

» carry oul a legal audit of its current procedures for
processing FOI applications,

O the 26 recommendations we made, 15 have
already been complied with whaolly or in part,
Council has complied with maost of the
recommendations concerning its development
assessment processes. These changes will imprave
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communily understanding of the assessment
process, provide greater transparency 1o the process
of assessing applications and conducting appeals
and encourage council 1o make greater use of
alternative dispute resolution strategies when
dealing with development applications.
Unfortunately, council has decided that it will not
pay compensalion o the complainants,

We are currently monitoring compliance with
the remaining recommendations. The decision not
to comply with our recommendation regarding
compensation, logether with council’s response to
the other recommendations, will be taken into
account when deciding whether to report the matter
to Parliament.

SACKING THE GENERAL MANAGER —
HOW NOT TO DO IT

Auburn Council dismissed its general manager in
somewhat unusual circumstances on 27 February
1996, Shorly after this, the former general manages
and the former human resources manager, who had
earlier been dismissed, complained 1o this office.
These and other complaints received at the time
drew aur attention to what were, for same,
disturhing events during the months following the
election of the new council on 9 September 1995,

The crux of the problem was deep conilict
between the then general manager and the human
resources director on one hand and some of the
newly elected councillors and the then mayor on
the other. Most councillors on the newly elected
council had not previously held office. The e
lime-up of councillors changed the power
balance and politics of the council. Nevertheless,
a councillor with previous local government
experience was elected as mayor on 25 Seplember
1995,

The relationship between the general manager
and the then mayor suffered a serious decline
shortly after the mayor's election. The formes
general manager and the former human resources
director alleged that the mayor had embarked on a
strategy to remove seniof sl who challenged his
authority. Further, the complainants alleged that
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council had breached the provisions of the Lacal
Covernmert Act in the manner in which they were
dismissed.

Incidents leading to the complaint

In general terms, the complainants alleged the
conduct of the mayor and/or council was beyond
power of otherwise improper. A large number of
incidents were used to demonstrate the truth of this
allepation. These incidents included:

= the mayor as chairperson at council meetings on
many occasions did not allow senior staff 1o advise,
address or respond to council on matters before it
for consideration;

= council resolved to impose a staff freere (even
though there was an approved management plan,
organisation structure and budget in place) and
required the general manager 1o obtain council’s
approval to fill cach vacant position (council
efiectively appropriated to itself the general
manages’s statutory power o appoint staffl;

* the mayor directly engaged a consultant without
a resolution af council:

* the mayor and council removed duties from the
human resources director over the objections of
the general manager;

¢ the council purported to remove the day-to-day
management powers and functions of the general
manager;

¢ the council closed council and commitlee
maselings 16 the public on numercus occasions
contrary (o the provisions of the Loacal Govermment
Ack

» the mayor attempted to later reinstate various
delegations 1o the general manager which had
been removed by council resolution {in the
absence of a resolution of council rescinding or
overturning its earlier decision to remove them);

# the council resolved to terminate the employmment
o the human resources director despite obpections
from the general manager;

« council failed 1o comply with the requirements of
the Lovcal Government Aot and council’s code of

iio

meeting practice in calling the meeting at which
council resolved to terminate the general

manager’s employment; and

¢ (he mayor, who called the meeting, failed to notify
councilioes of the purpose of the meeting imeaning
that some did not realise its importance and did
ot attend) and failed to comply with the
requirements in giving adequate notice of the
meeling and advance notice that the meeting was
to be a special mesting rather than merely a
meeting of councillors.

The investigation involved reviewing the
relevant council files and taking evidence from the
complainants, the mayor, several councillors and
several staff members using our royal commission

[UMWETS,

AL ame slage, we commenced a concurment
investigation into a complaint about the council’s
handling of an FOI application lodged by the former
general manager. Under his FOI application, the
iormer general manager mughl acoess o varios
documents including copies of diaries he had kept
while he was working for the council. Instead of
dealing with the application itself, the council
initially passed the application onte its solicitors 1o
process. However, there is no provision in the FOI
legislation for a determination to be made by any
person other than an officer of the council.

Following further inguiries, however, the council
allowed the former general manager access 1o the
documents the subject of the application, including
his diaries. As a result of the council’s cooperalive
approach, we considered the FOI complaint 1o
have been resolved,

Why the general manager was sacked

During our investigation, the mayor questioned the
competence of bath the former general manager
and the former human resources director, He also
questioned their understanding of the obligations,
responsibilities and powers of the general manager.
The mayor expressed concern that the former
general manager was unduly influenced by the
former director of human resources, After a formal
imvestigation we concluded that the mayor's
allegations had the hallmarks of ex post facto



justificatians for the conduct of the mayor and
council, rather than being the genuine reasons for
the actions taken by council.

There were several reasons on which we based
this conclusion, The main reason was that the
mayor brought forward no evidence during the
investigation which demonstrated that the former
general manager had been warned of concerns the
mayor claimed existed about his competence while
he was employed by council. An auditor’s report
and a management review relied upon by the
mayor to suppor his arguments were not provided
to councillors until after the general manager's
contract had been terminated, In any event, most of
thee matters raised by the mayor occurred very soon
after the majority of councillors were first elected
1o council, We concluded that the majority of
councillors therefore had insufficient time and
EXpPErience in civic office (o assess the general
competence of the former general manager,

Thete were varows options apen to the council
to address any concerns it may have had about the
competence of the general manager and the human
resources director that were both lawiul and
reasonable, Instead, council acted unreasonably
and contrary 1o law.,

Causes of conflict

Deteriorating relationships between councillors and
senid stafl, poorly managed conflict and,
ultimately, the costly sacking or resignation of the
general manager are events that have occurred
several times in councils in NSW in recent years,
The cause of these problems appears 1o be the
enhanced powers of the general manager under the
Local Government Act and conflict over what
constilutes the appropriate roles of general
managers, mayors and councillors,

There have been what we consider a higher than
expected numbser of resignations and dismissals
since the changes o the Act came into effect. &
number of these cases have been brought to our
attention through complaints, In several other
cases, there has been ongoing serious conflict
between councillors and the general manager
which has not resulted in the resignation or the
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dismissal of the general manager but has created
an atmosphere of continuing tension and patent or
latent hostiliy.

We also know of councils where the general
managers concerned ane prepared to concede a
considerable amaount of their statutory power 1o the
mayor and the councillors to avoid condlict. All
coundcils should have the services of an independent
administrator with managerial competence and
authority 1o ensure that the day-to-day affairs of the
council are properly managed and the policy
directions set by the elected representatives are
implemented.

Candidates for civic office understandably
expect that, as councillors, they will be able to
exercise substantial influence over the alfairs of the
council. Typically, this includes an expectation
that they will have some say in the day-to-day
affairs of the council. On coming into ofiice, they
confront a legal division of powers and
responsibilities which gives them fewer direct
powers than the general manager over many of the
important areas of council activity, The contract
under which a general manager 15 employed,
howeser, is a contract with the elected council and
this gives the councillors the power to dismiss their
general manager, albeit often at considerable
EXPENSE [0 falepayers,

As was the case at Auburn Council, a number of
serious cases of conflict have involved general
managers new to local government, Local
Rovernment’s new commitment to managerial
autonomy has attracted many senior managers
without local government experience. Some have
adapted well, Some have not, as they are unused to
dealing with the demands of a group of elecled
counciliors and 1o the blurred lines separating their
responsibilities from those of the mayor and
councillors. As a result they are unable to develop
and maintain the required relationships or achieve
their management goals.

Recommendations

We recommended council develop a policy on the
provision of information to coundcillors and on the
intleraction batween staff and councilloss, We alen
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recommended that the Department of Local
Covernment advise all councils by circular 10
impement training programs for candidates and

new councilloss an their roles and respuns.ihili!iea.

W recommenided that the Minister for Local
Government review the adequacy of the provisions

of the Local Government Act governing the .
respesclivie robes and responsibilities of councillors

and general managers. We also requested that the
Department of Local Government request the Local  *
Covernment and Shines Associations Lo join il in
providing training for candidates for local
government and new councillors with particular
emphasis on the respective roles and
responsibilities of councillors and staff,

Auburn Council responded constructively to our
recommendations. The then mayor is reported (o
have welcomed the report, adding that it
*highlighted deficiencies in the system created by
the Local Government Act 79937, The then mayor
reportedly said that some of the issues have alreacy
been addressed and added that be believed the
report provided valuable guidance to both councils
and peneral managers on how particular issues
should be handled in future.

Options for resolving management problems .

Chnie question arising from our investigation info
Auburn Council is what councils can do when they
are concerned aboul the performance of the
general manager and the overall management of
the council, Failure to deal with these situations
propesly can paralyse the operations of the council
arnd ultimately lead to costly moves to terminate
the contracts of senior staff. While some of the
options may be obvious, for the sake of fullness, we
set them out below, generally in order of
SEFILISMesES: .

# seek the advice of the Department of Local
Government and/or the Local Government and
Shires Associations as to how to address concerns
about the management of the council leither face
1o face, over the lelephone or in writing);

* the mayor may raise concerns about the
management of the council with the general
manager, either:

mn2

— om aninformal basis arising out of concern held
by the mayor and/or by one or more councillors,
o

- on the basis of a specific resolution of the
council to that effect;

establish a peer review panel to review the
silualion;

require the general manager to provide an
explanation (either arally or in writing 1o the mayor
or council) in relation o matters of Conoerm;

formally review the performance of the general
manager (possibly using a performance review
panel consisting of a councillor nominated by the
peneral manager, a councillor nominated by the
council and a third independent persond, This
review could be conducted eiher:

pursuant to the general manager’'s contract of
employment, or

- pursuant 1o a specific resolution of the council
1o that effect;

seek independent legal or other technical/
professional advice;

abtain an independent review of the management
andfor financial position of the council from a
suitably qualified management consultant,
accountant, awditor, solicitor or other appropriate

expert;

stk independent assistance to facilitate meetings
aimed at resolving disputes or concerns about
perceived problems with council management
{particularly where there is direct conflict in views
on specific issues);

request the Department of Local Government 1o
carry oul either:

- a management overview of the council, or

= an imvestigation into matbers or areas of concermn
about the working or activities of the council
a5 a whole, or the conduct or management o
the general manager (pursuant to 5,430 of the
Local Cowvermment Acth



# the council may direct the general manager to
prepare reports inrelation to the areas of concem
andfor the council developing policies in relation
1o such matters;

* the council may adopt policies that guide or direct
{as appropriate) the general manager and other
staff in the performance of their work and activities
in the areas of particular concern to council;

* the council may ask the general manager to show
cause why action should not be taken by the
coundil pursuant 1o the general manager’s contract
of employment, to terminate that employment;
anl

* negoliate with the genaral manager 1o terminate
his or her employment by agreement between the
prartes,

HOOKED ON FEES

W receive a lot of comgHainis about rates, charges
and fees imposed by local councils, We do nat
imvestigate most of these complaints. Resource
issues like setting rates, charges and fees are
matters that councils should be able 1o determine
without outside interference, Councils must consult
their local communities every yvear and consider
their views before finalising rates, charges and fees.
Councils do this by detailing the proposed rates,
charges and fees in annual draft management

plans,

However, there was one complaint that we
investigated because the allegations appeared 1o
raise a serious ancmaly. We receivid a complaint
from a group of MNorth Coast fishing embusiasts that
the fee Tweed Council charged for beach vehicle
permits was much higher than the fee charged by
other coastal councils. Some councils charged no
fee. Many others charged between $15 and $30,
Tweed Council charged $200. The complaint
suppested that, contrary to council®s claim that it
was merely recovering the cost of the service,
council set a fee designed o maximise il income,

We made inquires, Council’s calculation of the
cast of the service it provided to beach vehicle
permit holders varied significantly from ane year to
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the next. Council failed to satisfy us that it was
complying with its legal obligation to consider
certain factors when it set this fee. We decided 1o
investigate whether council’s calculation of the
cost of this service was cormect.

Wie looked an how council calculated the cost
of prowviding beach access for vehicles aver a
nurher of years, Council insisted that it caleulated
the cost by attributing 1o this service all direct and
overhead costs generated by this service, This
method ks meant o calculate the true cost of
services. Councils can then make more effective
decisions about how 1o allocale resources.

While the investigation was under way, council
adopled a more sophisticated method to calculate
the cost of this service called activity based costing.
This method is more effective in identifying
relationships between indirect costs and activities,
Council began using this method in 1995-96,

The methods councils use to calculate the cost
of services are matters for coundcils, YWhat
concerned ws in this case was how costs varied
significantly from one year 1o the next. This in turn
raised guestions over whether council had reliably
Altribited costs to the service provided to beach
vehicle permit holders,

For instance, in 19%4-95, council decided to
attribute the cost of its beach patrol contract with
the Surf Life Saving Association as a cost of
providing its service 1o beach vehicle permit
holders. Few if any of these patrols covered
beaches open to permit holders, The following year
council did not include this cost, Over a number of
vears, the cost of maintenance varied from 510,235
1o 521,600 10 511,423 For three years, council
ireated the cost of beach liner collection as a cost
of providing the service to beach vehicle permit
holders. Then council dropped it from the list of
costs, The resull of this variation was that the ol
cost of the service ranged over a few years from as
boow as $26,749 1o as high as §73,421.

We were also concerned that council did not
clearly set out what factors it had taken into
account in setting the fee. Council included some
general details in the draft management plan each
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wear, I owas therefore vinually impossible to
determine what specific factors council had taken
il account in setting this particular fee.

We prepared a draft repornt that was particularly
critical of the way council calculated the cost of
the service it provided 1o beach vehicle permit
holders and the amount of detail given (o
councillors and the general public about how it
determined this fee.

In response (o the draft report, council conceded
that some of the information that it produced which
we relied on in writing the draft report was not as
accurale as it might have been. Council also
provided additional evidence 1o satishy us that stail
provided councillors with sufficient information

about this fee,

Council also gave us an independent awditor's
report on how it caloulated the costs for this
service, This report satisfied us that council was
now accurately and reliably calculating the cost of
this service,

Importantly, the cosl of the service calculated
using the activity based costing method was about
the same as the income council derived from
issuing permits, In other words, we were satisfied
council was not overcharging for this service, even
it council’s past calculations were unsatisfactory,

We intended o make a number of
recommendations at the conclusion of the
investigation. Council advised ws that it would take
the tallowing action in response to our draft
recommendations:

* review its method of costing its activities in light
of hest practice for costing activitics;

» incorporate the costs indicated by this review in
its 1996-99 fee structure;

* review the format of information provided 1o
coundillors to determine if it should provide funher
dhetails on what factors are relied on in determining
fees; and

* review the environmental information provided to
permit holders.
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Because of council’s action, we decided o
discontinue the investigation.

A TABLE FOR 200 PLEASE

A plant nursery owner complained about Griffith
Council's handling of his complaints over five years
about the operation of a restaurant next door, The
nursery owner complaired that funciiens werne
being held at the restaurant for up o 200 peophe
when it had development consent for only 56 seats,
The restaurant had only 11 car spaces. Overflow
parking associated with large funclions crowded out
potential nursery customers and harmed his
business. He also complained that, although council
knew the restaurant had fraudulently obtained its
liguor licence for a 120 seats, council had failed to
act, The nursery owner was also concerned that
council continued to hold functions at the restaurant
and that the mayor's 50th birthday party had been
held there.

We carried out a formal investigation of the
complaini. The Ombudsman held hearings in
Griffith and Sydney pursuant to her royal
commission powers. Evidence disclosed a sorry tale
aof poor record-keeping, lack of any system for
having files requiring follow up action re-submitted
to e responsible stafl, scarce resources and
confusion {assisted by siaif changes) al council,
These problems were exacerbated by council's pro-
development attitude geared 1o facilitating
approvals rather than enforcing consent conditions
attached to such approvals.

Deficient development application

The restaurant’s DA had been deficient. Among
other things, it did not specify in words the number
of seats, It showed 56 seats at 14 tables on the DA
plan. Monetheless the DA was approved in
December 1990 (in accovdance with the
accompanying plan’). One condition required
installation of extra parking spaces to bring their
numbser 1o 14. Councils parking code for
restaurants required one space per six patrons and
one space per three employees. Mo extra spaces
were ever installed.



In January 1991, a building application (BA] was
submitted for the restaurant with a plan showing a
slightly larger floor area than that in the DA plan
and 15 car spaces. It did not show a seating plan.
With a minor amendment 1o relocate scme toilets,
the BA was approved in April 1991,

The restaurant operators obviously believed
themselves immure from council sanctions and
experience has justified that confidence. Their pre-
apening publicity in July 1991 claimed a capacity
of 150 seats. The council promptly sent a waming
letter about this claim exceeding the 56 seats
approved in the development consent, but did ot
act to enforce the warning. The operators almost
immasdiately applied for a lquor licence and
submitted a council stamped and signed approved
copy of the amended BA plan which had a bogus
section sticky-taped over the main floor area
showing 120 seats at 12 tables. On this basis, the
liguor licence was finally approved for 120 seats.

Council had got wind of the operalor’s
fraudulent liquor licence application and wrote 1o
the Licensing Court in April 1992 saying “the
clerails subvmitted o the courd in regard o seating
capacily conilicl with council’s approval’,
Curigusly, this lener — which was on the court file
— gscaped the attention of the Liguor
Administration Board officers handling the
application and it was not brought (o the attention
of the magistrate who approved the licence
application in December 1992 with the file noting

“no objection”.

Health and parking concerns

The nursery owner persistently complained to the
council about health and parking issues with the
restaurant. Council staff conducted inspections and
more warning letlers wene written, Mo follow up
action was takem. It was clear that the restaurant
operators were nidified in advance about some
inspections to check on patron numbsers and

parking.

As parking was the worst problem, council staif
lon their own initiative) drew plans for the
installation of 18 extra parking spaces for the
restaurant, Within the parking code these could

CASES

justify increasing the number of seats consented to
by about 100, In November 1992, coundcil quoted
$13,700 tor the installation but the restauram
operators said they could not affecd this sum, In
October 1994, council quoted 58,500 to install
seven spaces but this was also declined, The
council resources spent on these plans and quotes
were wasted,

I early August 1993, a council officer
discovered the doctored plan on the Licensing
Court file. A council letter was drafted to the
Licensing Court in Sydney, but dispute over ils
wording resulted in no letter being sent. The court
clerk had also asked that the council provide him
with a copy of the genuine plan, but this was not
done,

A report of the court file discovery was
considered a week later by a meeting of the
council. it resolved that the matter be referred 1o its
seelicitors b lodge an objection with the Licensing
Caoert o armend the licence 1o comply with
council’s consent. Mothing was done for four
muonths until legal advice was sought about
prosecuting the restaurant operators in the Land and
Environment Courl, a course rather different 1o that
contained in the council resolution,

“Tit for tat” complaint

I the meantioe the restavrant operator had made
a "tit for tat” complaint about the nursery owner's
storage of compast and a resultant dust problem,
This led to a prosecution notice from the EPA that
was subsequently withdrawn,

Following staif changes at council, the nursery
owner was pressed 1o put his complaints in writing
despite there being ample material on council’s
less than complete files 1o document his
complaings, In the absence of action, the nursery
owner widened his complaints 1o the Depariment of
Local Government, the ICAC and finally the
Chnbwacsman,

‘We found the council’s condwct was
unreasonable in failing to enforce the seating
capacity consent conditions for the restaurant,
failing to follow up with the Liquor Administration
Board the council’s knowledge that the restaurant’s
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liguor licence was fraudulently ohtained and failing
o have in place two key administrative systems: a
comprehensive council-wide system for having files
requiring follow up action re-submitted 1o the
responsible stafl; and a regime that required the
recording of all oral communications of substance
and the prompt filing of all relevant documents for
safekeeping,

We recommended that the council review its
administrative systems and procedures with a view
10 ensuring that the two key systems noled above
were in place, The council has told us that it has
camplied with all the recommendations,

COUNCIL PROCESSES - HAIR TODAY,
GONE TOMORROW

A developer who had an unhappy history with
Griffith Council complained about council’s
handling of development, building and hairdressing,
licence applications for the then Mayor's daughter.
He was alsa aggrieved at the way in which the
council had handled his complaints about these
matlers.

This complaint wias investigated in conjunciion
wilh the maltess felating to the restaurant operation
deseribed above, and invalved evidence taken on
oath using the Ombudsman’s royval commission
powers. Both involved development matters with
the council and most of the wilnesses wene
common to both cases, There were irregularities,
mainly blanks, in council’s building and
development registers relating 1o development
which invalved the conversion of a butcher's shop
to a hairdressing salon,

The poor state of council’s records (also found in
the course of the restaurant investigation) meant i
was unclear as o whether a separate BA had been
lodged for the salon, although a lodgement fee had
been paid. We concluded that although a separate
BA fee had been paid, the development had been
treated as a joint DABA,

The salon opened in October 1992 and the
mayor's daughter was charged a full year's licence
fee rather than the correct charge of hali the fee.
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There was a delay in inspecting the new salon and
the licence was nol isswed until February 1993
which meant the salon operated illegally for four
and a half months. Evidence confirmed that the
council placed a low priority on inspections of
hairdressing premises. After the overcharge in 1992,
the council failed to charge the mayor's daughter
any licence fee in 1993, although no-one could
explain why.

We made adverse lindings about council’s
handling of the development, building and licence
applications of the mayoe's daughter. We also made
an adverse finding — consistent with our finding in
the restaurant case — about council’s record
keeping procedures.

Cwr complainant had formed the view that the
council was incompetent and discriminatory in the
way it dealt with developers. To gather evidence 1o
support this view he look 1o inspecting a variety of
council development records — as he was entithed
1o do. In Septemnber 1996, the complainant (in the
company of a friend) was inspecting records relating
to the hairdressing salon when be was confronted
bvy the mayor in the council’s offices. An unseemly
altercation ensued which we concluded invalved, at
the very least, conduct unbecoming a mayor. We
also said of the mayor that:

Invalving himself in any way in issues relating to
his daughler’s development cowld only be done
by a persan blind to a particularly stark example
of a conflic of interesd,

That blindness continued at the following
council meeting when the mayor’s conduct in
refaticn to the complainant and his iriend was
guesticned, The mayor remanmed in the chair for
discussion of his own conduct despite the general
manager's advice that he should not do so. The
adhio tape of the meeting made clear he used his
posttion in the chair o interrupt and choke off his
eritics. We found the mayor's conduct in relation 1o
the complainant and his friend breached the
council’s code of conduct and was unreasonable

and otherwise wrong im terms of 5.20601) of the
Chmnbudsman Act.



BIOREMEDIATION BUNGLES

In late 1994, Hornsby Council purchased the right
to use a process for recycling vepetative waste
ikmown as bioremediation) from a Victorian
company. It later lodged a development approval
with itself 1o operate the bioremediation facility at
a site at Thomnleigh. In late 1995, as a result of the
controversy related 1o this proposed development
and prior to deliberating on the application, council
asked the Ombudsman toe investigate the decision
making process related to the bioremediation
facility. We also received complaints from a
resident action group iwhich later successiully
challenged the council's DA in the Land and
Ervironment Court) and some ather individuals,

Preliminary investigation identifies problems

A preliminary investigation was critical of some of
the key administrative steps council had taken to
implement the project. In particular, it revealed:

» council conducted a relatively shallow scrutiny
of the basic technological/scientific claims of the
process and the quality of the product despite being
aware of cerain information which brought into
quisstion same of The claims of s inventor;

o council failed to follow prudent business practice
by investigating the financial viability of its
confracting pariner 1o determine i it could meet
its obligations under the agreement;

» council ignored legal advice that there needed to
be an objective critical analysis of the income/
expenditure forecasts provided in a feasibility study
carried out by the vendar;

*  there was no documentation of reference checks
claimed 1o have been periomed or of any internal
assessment of the feasibility study’s projections;

#  council’s review and consideration of the financial
implications of the proposal did nol meet expected
best practice requirements although they were later
addressed;

* council failed to consider whether there were any
viable alternative processing options against which
10 benchmark the proposal; and

CASES

o council failed 1o obiain legal advice about
tendering obligations applied 1o 15 proposed plant
acquisition strategy and was imprudent in
accepling the manufacturers quotes without
independent assessment of their value for money.

We decided there was no utility in carrying out
further investigation, principally because council
was bound in contract by its previous resolutions
and had taken some corrective action on a range of
matters. Cither matters could no longer be corrected
because of subsequent events,

In May 1996, the then mayor refereed o us
soime new claims by a councillor that there were
improgprieties associated with the feasing of the
plant and the equipment associated with the
bicremediation facility, Ciber similar complaints
were received at the same time. We decided 1o
investigate, including taking evidence on oath using
our royal Commission powers.

No costbenefit analysis

Due to the lead time involved in manufacturing the
equipment, council had resolved to acquire the
bicremediation plant prior o the lodgement of the
DA, Council initially funded progress pavments
through working capital bt later negotiated an
operating lease for the equipment which was valued
at 32,17 million, We found that at no lime was any
cost/benefit analysis done for the options of
acquiring the bioremediation equipment by way of
lease or outright purchase either from accumulated
investments or through borrowing,. We found
council’s own strategic financial plan assumed

such an analysis would be done.

Failure to obtain competitive quotes

While council entered the lease believing it was
i required o lender for the lease facility, we
found the failure te obtain the lease through a
competilive guotation process akin to tendering
amaunted to a failure to exercise the diligence and
care expected of a council in the management of
public fumnds.

Council had been provided with one quote for
the lease from a financier recommended by the
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vendor of the process. Council sought anaother guote
from United Pacific Finance (UPF), a broker that it
had been using for some years, However, in this
instance, UPF decided not to act as a broker but to
offer a lease facility isell. Despite claims to the
contrary, we found that no other quotes had been
sought. Council’s financial controller also changed
the lease term from seven Lo ten vears at one point
arud failed 1o get any new competitive quotes apan
from an updated quote from UPF. it may have been
the case that the quote offered by UPF represented
the most economically advartageous deal that
council could have negotiated at the time.
However, by failing to abtain competitive quotes
for the same term from a number of other providers
council was simply not in a position 1o know if that
was ihe case.

It had been claimed that the lease lerm was
extended 50 that repayments would fit the budget.
However, the payments under the ten year lease
had a more adverse impact on council’s
uncommitted cash flow position than the seven
year lease and was marginally more costly in terms
of total payments,

Poor documentation

Council also failed 1o keep proper documentation
of the guolation process, Mo working papers could
be found. Copies of all the correspondence
received from UPF and the associated company
that actually offered the lease were not filed, This
rarsed questions of how councils awditors could
actually audit the lease transaction. We found that
there was a breakdown in some of the obligations
imposed on the general manager and the
responsible accounting officer under the Local
Government (Financial Management) Regulation,

Poor decision-making practices

We were alsa critical of the way the general
manager authorised the lease. The lease
documentation was sigred on the basis of an oral
report 1o the general manager from council’s
finamcial controller that it was the most
advantageous and the most economical
arrangement that he was able 1o arrange for the
council. We considered this 1o be a wholly
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inadequate basis upon which o approve a financial
and contractual transaction of this magnitude. The
lease involved payments of over $3.3 million over
a ten year term which would have a significant
effect upon council’s finances. It was incumbent
upon the general manager to properly satisfy
himseli that the lease proposal was not only
suitable but the most cost-effective option. He was
nol able to do that by the method he chose, nor
could it have been demonstraled to have been the
case, We concluded that the gerweral manager
failed o exercise the due diligence reasonably
expected of a person in his position in the
Circumstances,

This failure was also evident in the signing of a
purchase agreement. To effect the lease, council
had to sell the plant 1o the lessor and then lease it
back. This required council 1o venfy that it was the
owner of a list of equipment that it had in its
possession of would shortly have inits possession,
However, council was not in a position to warcant
that the goods in the agreement were “the absolute
unercumbered property of the renter and thal the
rerler was capable of passing valid and
unimpeachable ritle in the goods” 10 the lessor, Al
that stage, council was only making progrees
payments upon some equipment and the lease also
included equipment that had not even been
ordered.

We were satisfied thal there was mo eriminal
intent in the execution of the purchase agreement or
an associated invoice that was raised. However, it
was unclear how the general manager could have
propery satisfied himself at the time that council’s
interests were protected. On his own admission, the
general manager believed that he had not even
read the purchase agreement in detail. While we
accepted that no apparent difficullies arose from
the signing of this contract, we considered it to be
an error of judgement that had the potential 1o put
council at risk of a contractual dispute,

Al the lime the lease was entered, all concerned
parties expected the development approval process
would be relatively smooth and the facility would
come on stream by September 1995 or a linle later.
In fact, it has still not been edablished to this day.



Lease terms were onerous

On execution of the lease, council started paying
instalments on the equipment as if all the items had
been ordered and supplied. Owver half a million
dollars worth of equipment covered by the lease
had nat even been ordered resulling in an effective
over payment 1o the financier, This produced a net
cost on the lease of nearly $40,000 per annum
which could have been avoided, In addition, the
general terms of the lease wene also onerous as far
as council's interests were concermisd. An analysis
by the Awdit Oifsce showed that acquiring the
equipment by leasing rather than borrowing added
approximately $95,000 1o council’s costs,
depending on the assumplions used. Not only did
council contract to acquire equipment through
lease payments that were far more onerous than
payments they would have had 1o make if they had
barrowed funds, council gaimed none of the benedits
usually associated with operating leases because
the lease was a finance lease,

We alwo looked at council’s more general
practice when acquiring equipment. Despite a
strategic financial plan, which clearly envicaged a
formal cost benefit analysis being carried out for all
plant and equipment acquisitions, it appears
council adopted only one leasing sirategy for such
acquisitions. By doing so it failed 1o properly
consider other acquisition options such as loans
even though it was in a very healthy financial

position,

Leases were wrongly classified

Concerns about the bisremediation lease arising
fromm our investigation lead 10 a re-evaluation of all
of council's then operating leases. The majority
also had to be reclassified as finance leases which
had a substantial impact upon council’s disclosable
debt, The principal effect of this was to increase
council’s debt service ratio by 257 points as the
leases increased council's long term disclosable
debt by $3.425 million. The analysis of council’s 30
active leases by the Audit Office showed only two
demaonstraied any econormic benefil from leasing
viersus borrowing. While it is accepted that
operating leases are entirely appropriate for the
actuisition of some equipment, other things being
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equal, in the case of the bioremediation lease and
the other leases subsequently reclassified by
council, none of those advantapes associated with
operating leases applied.

We looked closely at the relationship between
council and UPF, The professionalism that it had
demansirated in working for council over time and
the respect with which the company was held by
council staff meant that the responsible coundil
staff grew so accustomed 1o seeking their advice
and accepting that they produced financially
advantageous outcomes that, at least in regard to
the bioremediation lease, they were lulled into nat
testing that assumption. There was no evidence
revealed in the inguiry suggesting any improper or
corru relationship between council staff and UPF.

Reforms recommended

Finally, it became apparent during the investigation
that Homsby Council’s experience with operating
leases may be a microcosm of more general
devedopments in the local government industry.
Consequently, we made a numbser of
recommendations to the minister for changes to
auditing arrangements in local councils. Hornsby
Council, both during and subsequent to the
investigation, implemented a range of new
procedures 1o plug the holes revealed by the
investigation and made the subject of
recommendations. Implementation of these
recommendations is still being monitored.
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Thank yvou for your intervention
after months of red tape and
frustration. You have restored

my faith in the system,

A complainant
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Overview

This section covers complaints about the Department of Corrective
Services and Corrections Health Service, including comgplaints from
correctional centres, periodic detention centres and matters relating to
the Probation and Parole Service.

This year we received 456 written complaints and 1,828 informal
oral complaints in relation 1o the Department of Corrective Services
and 13 written and 43 oral complaints in relation to Corrections
Health Service. Oral complaints are made by telephone and during
wisits by investigation officers 10 correctional centres, We also
received 13 requests to review our initial detesmination, slightly mare
than half the number received in the previous year.

Figure 1: Written complaints received about
Department of Corrective Services*

A five year comparison

" Exchwtes Correchions Health Service but inclodes complaars for the privitply-
run fores Coreectiouisl Cemdre
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CORRECTIONAL CENTRES

Table 1: Mature of written and oral complaints about comectional centres

1499 7-98
WRITTEMN ORAL
COMPLAINTS COMPLAINTS

Buy-ups ] 46
Classification/placemeant 54 112
Daily routing 50 2m

Access fo ameniliesfactivities, access 1o telephones,

penedal freatmenl
Day and other leave 9 iz
Failure to ensure physical safety 19 59
Food and diet 7 i5
Legal B 21
Mail 12 47

Dalays, interception
Medical 16 132

Access lo services, methadone, demtal, standards

of care
Orfficer misconduct b2 112

Threatstharassment, assaults, racist abuse
Periodic detention 3 11
Probation and paroke 2 16
Praperty 65 178

Loss, delay in transferring, confiscation, failure
10 Compensale

Record keeping and administration a1 140

Inaccurate records, private cash control, sentence
calculation, warrants, failure o reply/supply

infeernatica

Segregation 4 £l
Unreasonable, failure to give reasons

Security & 30
Urine analysis, cell and strip searches

Transfers 26 169

Unreasonable or refusal 1o, form of transport,
interatate, delay

Linfair discipline 10 a3
Wisins 24 141
Treatment of visitors, visitor bans, access to visiloss,
searc hes
Work and education ) a1
Access lo, removal of
Crither 7 146
Tatal 456 1,828
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OVERVIEW

Table 2: Written complaints about comectional
centres received, by institution

1997594

Bathurst

Berrima

Cewsnock

Cinamiy

Dept of Corective Services
Clen Innes

Goulbum

Grafton

hahin Morany

Juree

Kirkconnell

Lithgow

Long Bay, Special Care Unit
staviland

Malabar Special Program Cenlre
sebalabrar, 4 Wng

Mannus

stetropolitan Bemand Receplion Cente
BAMTC, Bemand Centre
Mulawa™oema ParkenEmu Plains
Cheran

Parklea

Periodic detention cenines
Prison Hospital

Reception Industrial Centre
Silvera aler

Special Purposes Prison

St Helvers

Tamwarth

Training centre

Cilkhers

Todtal

WRITTEM
COMPLAINTS

16
A

11
5
108
4

34
10
1L
47

11
456

ORAL
COMPLAIMTS

ad
]
51
F)
141

50
]

08
45
A
14
I4
21

176
17
150

25
15
15
151
15
14

27
14
1,828
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CORRECTIONAL CENTRES

The number of written complaints was similar to last year's total.
However, oral complaints rose by 24%. There was a huge increase in
complaints (56%) taken during visits to comectional centres,

The latter increase can in part be accounted for by the increase in
the numbser of visits we undertook, Some matters would undoubtedly
ot have been brought to our attention il we had not advertised our
prresence in a correctional cenfre,

We finalised 451 written complaints, with preliminary or informal
investigations being conducted, either in writing or by telephane, on
approximately 689% of complaints received. Three formal
investigations were initiated, one of which was discontinued as
reported below, another resulted in no adverse finding and the third,
al the time of writing, was nat finalised,

This year there were significantly fewer complaints about transfers
and abaut segregation, On the other hand, complaints about daily
routine — everything from access 1o inmate development stafi or the
telephones and general reatment — rose significantly, as did
complaints about record keeping. This latter category included
complaints abowt sentence calculation, warrants, inaccurate records
and, of course, inmate cash accounts. It is difficull to extrapolate
trends from this information except perhaps 10 note that, while what
might be termed very serious complaints of assault and other
mistreatment are down, complaints about the everyday running of
correctional centres and some areas of the
department's head office have increased

Table 3: Complaints about correctional centres markedly.
and the Department of Comeclive Services
1997 48
Recened
Wrillen 456
Oiral 1 828
Review 13
Total 2,297

Determined written complaints
Faermal smvesdigation completed

Formal imvestigation discontimeed 2
Preliminany or informal

investigation completed 3
Aszessmaent only 132
Mon pensdiction issues 4
Tewal 451

Current investigations (at 30 June)
Undesr preliminary or informal
imvestigation 10%
Linder formal investigation 2
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Issues

CORRECTIONS HEALTH SERVICE

The total number of complaints, oral and written,
about Corrections Health Service (CHS) have risen
by approximately 27%, from 59 1o 75, The larger
part of this increase comprises oral complaints —
principally those taken during correctional centre
wisits — which rose from 31 to 43, Forty three
wiillen complaints were finalised.

Tabhe 4: Mature of written complaints about
Corrections Health Service

1997 -948
Access to medical senvices 10
Stangdards of cane 11
Crental services 2
Mtethadone
Oficer misconduct 4
Theeatstharassment, assaulis,
Eacist abuso
Unhygenic conditions 2
Oither i
Todal iz

Takle 5 Complaints about
Corrections Health Service

1997-98
Received
Wriiten 32
Coral 43
Total 75

Determined written complaints

Prelimimary or informal

inwestigation complebed 13
Assessmiend only g
Mon jurisdiction issues 1
Tatal 43

Cusrent investigations (at 30 June)
Under preliminary or informal
investigation k]

ISSUES

Part of the increase can be traced 1o Mulawa
Correctional Centre where two separale malters
each sparked a number of complaints. In addition,
the provision of services al the Metropalitan
Reception and Remand Centre, including access to
the clinic and to doctoes, was a fertile area for
complaint. The service appeears 1o have taken steps
tor address isswes which arose following the
commissioning of the centre. While complaints
frckm this source continue, the numbers have

dropped.

Dwring the year, the new chief executive officer
of Corrections Health Service met twice with the
Ohmbudsman, Oificers of the two organisations mel
on a third occasion to confirm procedural
agreements. The tone of these meelings appears to
indicate a welcome return to a cordial working
relationship, This should, in turn, facilitate thae
resclution of complaints about the service,

HOW WE DEAL WITH THE WORKLOAD

While the number of written complaints 1o us about
gaol issues have fallen slightly this year, inquiries
from inmates made by telephone and during visits
by us to correctional centres have, as noted above,
increased enormously, Complaints dealt with during
visils rose by 54% from 199697 with overall
inguiry numbers rising by abou 20%. These matters
are generally dealt with informally with us
providing information, sometimes with the
assistance of a discussion with the governor or a
call to the relevant gaol or section of the
department. This method is also used 1o deal with a
large percentage of the written complaints directed
to ws, This relatively easy resolution of complaints is
not alwayvs possible. When telephone calls fail, we
are forced to write 1o the department or 1o sl up
meetings with relevant officers in order to pursue a
resalution,

In September 1997, we wrole 1o the
commissioner expressing concern at the length of
time it was taking for the department 1o reply to cur
written inquiries, This letter noted thal we are not
immune from delay, but were keen to work with
the department 1o minimise the difficulties
apparently experienced in responding within a
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reasanable time frame. The comimissioner indicated
that his department appeared to be dealing with a
record number of written inguiries although he had
no indication of "a dramaric deterioration in
conditions or behaviowr within (his] Department”.
He indicated a willingness to assist with
Crmbucksman inquiries, and was as keen as us to
tind the most efficient way to do so. Officers of the
bwo organisations met in October 1997 and a
commitment to resolving complaints informally and
quickly was remewed.

Articles were included in the department’s
regular bulletin, These aricles explained the
purpose of our inquiries and asked for full co-
operation with oral inguiries in order 1o minimise
the number of written inquiries.

Irs this last year we were able 1o complete a full
program of 42 visits to correctional centres. While
this required considerable dedication of our
resources, we believe the benefits are 1angible in
that we can deal with inmates” concerns at an
carly slage. Meetings with the governar and other
key s1ail of the centre are often immensely useful
1o our stafl; we pet information about local isswes
amd the funclioning of particular centres which
enables us to answer telephone inguiries, and
allows us an oppartunity 10 develop working
relationships with correctional centre stafi, In
recognition of the efficiency of this work, the
depariment’s operations procedures manual was
amended in January 1998 1o ensure governors of
correctional centres would be on duty on the day of
visits by our staif,

Broader cormective semvices issues are discussed
by senior members of the depaniment and our office
at meetings held every few months, Knowing what
i going on in the departmeent, including changes 1o
policies, structures of individual centres and other
procedural issues, adds 1o the body of information
from which we can draw and allows us to deal with
complaints without having to ring or write to the
department.

Informal communication about complaints
appears to be working well. It is only when we have
to werite for information and explanations thal the
process falls down. In the last year, there have only
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been 49 such inquiries lexcluding property matters
which we refer directly 1o the department) and yet
the average turn around time 1o the department is
in the region of 90 days, with the response time
ranging from ten to 220 days. While the stafi of the
department’s Ministerial Liaison Unit are always
responsive 1o inguiries about delayed matters, it s
still rare for a departmental officer to ring us and
discuss problems or request an extension, This
continues 1o be of concern o us because, from our
long experence in dealing with complaints, often a
delay in finalising a matter itseli creates
dissatisfaction on the part of the complainant.

CONTACTING THE OMBUDSMAN

Ombudsman staif visiting Kirkconnell Correctional
Centre sighted a stafl memo which said all requests
miade by inmates for telephone calls 1o a number of
organisations including our office should be referred
tor the area manager. W discussed this with the
depuly governor who agreed this practice would no
longer be required for calls 1o the Ombudsman. A
litthe while later, we received a complaint which
siaid notices had been posted at Parklea
Correctional Centre stating:

inmales wishing to contact the Ombudsman
are to inform their Wing Officer, who will
inform the Area Manager. Your request will
then be registered.

This notice raised a similar issue.

Our obwious concern is that such requirements
may make some inmates reluctant to contact us.
Justifiably or not, we feel some inmates may be
hesitant to put their name down to see the
Ombudsman, or (o telephone us, if they felt the gaol
staff are keeping a record of their having done so.
Cn the other hand, when representatives of the
office visit correctional centres, it is convenient if a
list of inmates who wish 16 see us is available. We
wrole to the department about the matter,

The departiment replied the sign had been meant
only o assist our staff. They argued that
“registration” does not necessarily involve stafi



taking any details about the nature of the enquiry.
Our problem with the wording of the sign, however,
was that it did not make this clear, We wrote back
suppgesting the sign could be re-worded to better
reflect its actual intent. We suggested the sign
might be re-worded as follows:

frimates who wish te confact the Ombudsman
e

Telephone the Owbodsoan (this call is freel;

Whrite fo the Ombudsman on the forms provided;
oF

Put their names down with their Wing Manager,
or Area Manager to see represenfalives fram the
Oifice of the Owmbudsman on thelr next visil o
this cormtre,

On our next visit to Parklea we observed the
original sign had been taken down but not
replaced,

REDUCED ACCESS TO AMEMNITIES

Part of the rationale for our visits to comectional
cenires is that we can observe at first hand issues
arising and, sometimes, effect a resolution before a
problem blows out of propartion.

When we visited the Industrial Training Centre
{part of the Long Bay complex of prisons) in January
we encountered a high degree of dissatisfaction
with some apects of life in the centre. There was an
unusual degree of agitation for a minimum security
prison, where many of the inmates were preparing
to beave custody in a short time, Almaost 200
inmates, from a prison population of around 320,
had signed a petition protesting about the
management of the prison, Besides the petition,
mare tham 40 inmates had put down their names to
see us about a single issue raised in i, ie, the
number of lock-ins, Due to stalf shortages, i an
officer is off sick or is away for any other reason
then inmates are locked into their cells at times
when they would normally be able to walk around
the prison yard. Besides inmates, we also received a
number of informal complaints abaut this issue from
staff, Staff stand to gain from overtime payments,
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which are often the only way 10 avoid lock-ins,
More importantly, stafl dislike the increase in
tension which regular lock-ins produce.

Another issue which caused a good deal of
frustration was the fact that the sports oval had
been effectively closed for many months. Inmates
and officers told us the oval was only open three or
four times a year on gala days because of security
concernd, When we last visited the centre in June
19497, the governor fobd us a major security fence
was going 1o be installed. On our fanuary visit,
however, there was no sign that a fence was any
closer 10 being erected. A number of inmates told us
that no such fence was needed. To make the oval
secure, they said, all that was needed was for one
extra officer 1o be rostered on 1o supervise activily
in thee aval,

Tiwer dlays after oar visit we met with senbos
operational stafil about these issues, We passed on
our observations about the frustration resulting from
the frequency of lock-ins and the limited access 1o
the sports oval. They agreed only one additional
s1affl member would be required o ensure the oval
could be re-opened on a regular basis. Within
another two working days, and within a week from
the date of our visit, a new activitiesfsuperyvision
staffl position had been created.

INVESTIGATING...

We began three formal investigations in the
corrections area during 1997-98, Two of these were
still to be completed at the end of the reporting
year — one concerned the alleged illegal
segregation of an inmate at junee Correctional
Centre and the other related o the actions by the
Department of Corrgclive Services in assisling a
high profile inmate 1o prepare for parole. Case
studies of these matters will be included in next
year's annual report, The third investigation focused
on the grounds on which an inmate was reclassified
in February 1997, This case study is outlined below,
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~«AND WHY WE DO IT

An additional component ta the third investigation
raised questions about the accuracy of the
infprmation provided by the department to our
inguiries, The investigation was eventually
discontinued, not least because the inmate chose 1o
take action in the Supreme Court against the
departiment, and the matter of his classification was
settled on lerms not o be disclosed, We could only
assume these lerms were satisfactory 1o the inmate
a5 we heard no more from a formerly persistent
complaimant,

The inmate’s initial complaint was lodged with
us in COiclober 1996, He was alleging be had been
given contradictory reasons for his reclassification
from a minimum C3 classification to a medium B
classification. We made telephone inquiries aver a
period of time trying 1o resalve the alleged
contradictions. The nmate had been told iniially
his classification was the result of charges to be
heard against him relating to drugs and money
found in his cell at Silverwater Correctional Centre,
He was then told this was not the only reason, and
the department had intelligence information
implicating him in drug dealing activities at
Silverwater. The drug charges were dismissed at
court bt his return 1o C3 was by no means assuned,

Questions asked

As we were unable to resolve the matter thraugh
telephone calls, written inquiries were sent off in
March 1997, We asked for access io the intelligence
material referred to above and to the investigation
reprt. We also asked for copies of all the material
made available to the case management commities
which rejected a recommendation the inmate be
reclassified as C1. Many more telephone calls
followed, with the department’s written response
being received on 15 July 1997. By this time, the
inmute had lodped a writ in the Administrative
Division of the Supreme Coun alleging the
department had failed to act in a lawiul or reasonable
manner in relation to his classification, not lexst
because of its reliance on unsubstantiated allegations
apainst him, Generally this would have allowed us 1o
decline the matter on the grounds of the inmate
having altemative and satisfactory redness of his
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complaind. Im this case, however, we were concenned
at apparent contradictions in the advice provided o
this office and that swomn by a superintendent of the
depariment in an affidavit to the Supreme Court. A
notice of investigation was issued on 16 September
1997,

The response

When the deparntment’s response was received on
10 October, it objected in the strongest terms to the
supggestion of it deliberately misleading the
Crmbudsman, Some of these objections were
phrased as part of a quite personal attack on the
investigation officer. The response, however,
omitted 1o answer some of the questions asked, this
being a contravention of 5. 18 of the Ombudsman
Actwhich entitles the Ombudsman to reguire the
production of informatien for the purpose of
investigation. While the substantive part of the
department’s response resolved the issues which
had been made subject of investigation, we could
not allow the <18 requirement to remain unfilled.
Yel again we resorted to the telephone in an
attempt o have the matter resolved without
recourse 1o the mose formal mechanisms available
to ws, Despite promises of responses, the
depanment did not provide the requisite
information until March 1998 — six months after
the information was first required 1o be produced —
again accompanied by criticism of the investigator.

Finally

Al this paint, we were able 1o discontinue the
investigation which no longer had any utility — the
matlers raised in the Supreme Court had been
seftled, the inmate was oul on parole and the
apparently contradictory advice had been
satisfactonily explained. Given the extraordinary
length of time it had taken to reach this point, and
the unnecessarily aggressive manner of
departmental afficers during this time, the
Ombudsman believed it was necessary to convey
our concerns about the way the depariment had
cenducted iself — particularly in view of the
considerable work being done to put the
relationship between the lwo organisations on a
better foating.



Matters arising

This investigation highlighted a matter which has
been of concemn to us for some time, and is as yet
unresobved, This primarily concerns what the
department calls “intelligence information” — in
this case " sustained and reliable intelligence’
which, on close examination, was revealed 1o be
nothing of the sort. The intelligence reports
themselves were evaluated by deparimental
officers as ‘reliability unknown’ and all referred to
a thiree week period in September 1996, In
addition, there was no indication of any attempt
being made to test the allegations even though the
department placed significant reliance on these
reparts in its management of the inmate right up
until his parole in March 1998,

We were also concerned at an apparently
deliberately damaging overstaternent of the inmate’s
misconduct in gaol. He was described 1o the
Supreme Court as having ™. a very lengthy history
of offences and misconducts within the prisan
system’ — a statement obwviowsly intended to
indicate that be was a management problem.
Howewer, his history of misconduct in the system
only included three offences in 1994, and the
charges laid in September 1996 which were
dismissed by the court.

It is nat chifficull for an inmate o develop a
particular kind of reputation in the correctional
system, and often such reputation may be
warranted. However, it is also only fair and proper
for the depantment to have properly supported and
documented allegations and intelligence if such an
inmate is to suffer from his or her reputation.

VISITS

Prablems with visits are an ongoing source of
complaint to our office.

We received 147 oral complaints about visits
during the last year, These complaints came from
inmates as well as their visitors. Complaints about
visits al the new Metropolitan Remand and
Receplion Centre (MRRC) were perhaps the most
consistent over the year, Some of the very earliest
complaints from the MRRC were about delays in
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processing visitors. The size of the MRRC,
combirsed with its function as a reception and
remand facility, mean that not only do many
thousands of inmates pass through the centre, but
many visitors also, All adult visitors are entered on
to the Bicametnic identification system. Initially,
only male visitors were put on the system, but it
has mow extended to female visitors, Unfamilianity
with the new technology, and the sheer volume of
peaple o be processed, often resulted in
considerable delays.

The MERC also operates a booked visil system
where visitors have 1o ring the centre and book a
tirmx for their visit, Initially, only one person was
taking bookings. Both visitors and inmates have
complained that inability 1o get through 1o the
booking officer has prevented them from having a
visit. Since early 1998, two people have been
taking the bookings, so there has been an
improvement, According to the MERC
management, the booking system is regularly
audited, with their most recent audit indicating that
the majority of calls for visits were answered within
one minute. Problems still occasionally arise but
these appear to result from problems with the
telephone lines themselves, not with centre staff.
Problems with some visitors still waiting long times
1o see inmates are still being reported.

Last year's annual report outlined the close
attention given by our office to a number of
complaints about bans and restrictions and, in
particular, about apparent inconsistencies in the
application of the restrictions. Although we received
a similar number of written complaints about visits
over the past year, different issues were raised, A
mumber still related to restrictions, but an
examination of the complaints indicated other
issues which needed to be addressed, One formal
imvestigation, arising from a complaint by a visitor,
was completed during the year,

Contact visiis bebween inmates and their family
and friends are the nom in NSW correctional
centres, However, actions by some inmales and/or
their visitors will result in them being placed on
restricted visits and, for some visitors, being banned
from visiting any correctional centre for a period of
time.
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Case 1

Cine complaint received during the vear arose after
a young woman was placed on restricted visits
because of allegations of sexual activity between
her and the inmate she visited. Both the inmate and
the visitor strongly denied that any sexual activity
had occurred. Arrangements were made with the
depariment to view the video tape which had
recorded that day’s visits, After viewing the tape, it
was apreed that sexual activity had probakbaly
occurred and that the operations senbor assistant
Ccommissioner was not unfeasonable in restricting
the visitor to box visits for six monihs, However, in
considering the restriction, a question arose as 10
the whether cl 10701} of the Prisons [Gemeral)
Regulation used to implement the restriction, couwld
b legimately used in this instance.

Clause 107(1) of the Regulation allows the
commissioner to direct that a person be prevented
froen having physical contact with an inmate if the
commissioner reasonably suspects that the person is
likedy 1o introduce contraband into the correctional
system. While there is a provision in the Kegulation
for terminating a visit if a visitor or inmate acts in an
‘affensive, unseemly, indecent or improper
mranner, this relates only 1o the visit at which the
conduct occurred, Al the time of the complaint,
cl 10711 was regularly used to restrict identified
wisibors.

In correspondence sent 1o the commissioner we
guestioned the use of cL10701] in this and similar
matters, We also raised the department’s provision
of information to visitors about appropriate conduct
om visits. In reply 10 our concerns, the commissioner
advised that, although he considered there was no
imperative to amend cl.10711) “an amendment is
desirable in order to put the issue beyond doubt”,
He also acknowledged the need for further
information to be provided to visitors through the
department’s new visitors handbook. Action has
commenced on both these issues.

Case 2

As well as restricting visitors” contact with inmates
to prevent the introduction of contraband into a
correctional centre, visitors can be requested 1o
undergo a strip search by a police officer. If a visitor
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is suspected of bringing contraband into a
correctional centre, senior staff can request that
police attend the centre to interview, and if
necessary, search the visitor, The decision 1o search
has 10 be made by the police officer as correctional
officers have no authority to search a visitor or
direct that a strip search be conducted by palice,

Police officers have the legal authority to
comnduct a sirip search, and a search of 2 motor
vehicle pursuant 1o £, 357E of the Crimes Act, 5.37(4)
of the Dirug (Misuse and Trafficking) Actand .3 of
the Search Warrants Act, Thew: powers cannol be
delegated. The Correctional Centres Act does nat
give correctional officers the authority (o strip
search visitors to cormectional centres, alihough they
can strip search inmates. A recently completed
formal investigation of both the Police Service and
the Department of Corrective Services demaonstrated
that somse police and correctional officers were
unchear as to their powers with respect 1o strip
searches.

Five young women visilors 10 a maximum
security corectional centre weere strip searched by
two female correctional officers. The search was
conducted at the request of male police who were
at the gaol in response o an intelligence report
which alleged that a female visitor to the cenire
may be in possession of a firearm. While the
allegation was serious, and could not be ignored,
the handling of the sitluation, especially by the
police, left a lot to be desired. Although the police
had had several days to arrange for female police
officers to be available to attend the gaol, they
failed 1o do so.

The depuly governor gave permission for the
female correctional stafil to conduct the searches as
he believed police had the authority to delegate
their searching powers when required, The Police
Service suggested that it was a “misunderstanding
on the pan of the police officers as to their
searching powers.

The Depariment of Cormective Services responded
b the incidend in a timely manner and isswed advice
to all staff with respect 1o their limited search powers,
They also advised them that they could not be
directed to carry out a search by police, The Police



Service, on the other hand, issued advice to their stafi
that, provided the person 1o be searched gave
permission, the police could wse a cormectional officer
to conduct the search. This was at odds with the
Department of Comective Services” advice, and
clearly outside the legislation. Following further
cormespondence, the Police Service has provided
officers with the comect information,

Case 3

Visitor details are recorded on the department’s
computer data base and cross referenced against
the inmate being visited, This should ensure that
any restrictions or bans against either the inmate or
the visitor will be immediately obvious to the officer
recording the visitor's details. However, errors still
occur, especially if the officer is unfamiliar with the
visitor screens on the data base.

An inmate recently transferred to a minimum
security centre several hours from Sydney,
complained that during a visit with his wile, they
were approached by an officer and tobd that his wife
was a banned visitor. The visit was then terminated.
This was the second visit he had had at the centre
since his transfer. Inguiries he made during the
week following his visit indicated that his wife was
suspected of bringing drugs into the gaol where he
was previously held. As a result of these suspicions
she was banned. The inmate denied any
wrongdoing on the part of his wife or himself.

When inquiries were made by this office, it was
found that the inmate’s wife was not a banned
visitor. Her name was “flagged” on the computer —
this indicated that there were suspicions thal she
may have been invoelved in bringing contraband
into the gaol. However, it was intended only to alent
visits officers to the concerns hebd by the security
staff so that a close eye could be kept on the visit.

The governor of the gaol was contacted and
informed of the problem. He agreed to follow this
up with all visits staff, and to make sure that any
oificers who were 1o work in visits were properly
informed about the notations on the visils screens,
The inmate's visits with his wife were immediately
reinstated,
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Case 4

Erroes also ocour if officers do not know, or seek to
obtain, accurate information as o who may or may
nod visil a correctional centre. Visitors on
probation, parole, licence or recognisance at the
time: they intend to visit, are only allowed a
contact visit if they are members of the inmate’s
immediate family. This includes an established de
facto relationship. If there is no family relationship,
a ‘non-contact’ or box visit can be allowed.

Acrecently released former inmate of Goulburmn
Correctional Centre visited his co-accused at the
centre, When he next went 1o visit, he was denied a
visil because he had an outstanding community
service order. He contacted the Probation and
Parole Service and his solicitor, who assured him
that a community service order should not prevent
him from visiting an inmate, He retumed 1o the gaaol
and passed on this information to the officer, He
was again refused a visit, We rang the centre and
spoke to the Governor whao agreed that the visits
should have occurred. The Governor also agreed 1o
speak to the officer involved. The complainant has
not reposted any further problems with visils,

Case 5

During a visit 1o the Malabar Special Programs
Centre an inmate complained that he had not been
provided with information about the special
conditions imposed on visits in the section where
he was housed. As a result, be and his visitors were
chastised by an officer during a visit which caused

embarrassment and distress 1o Ris visilors,

The inmate was housed in a wing which runs
programs for sex offenders, including those
convicted of offercces against children. The inmate
imwolved had not been convicted of an offence
against a child. Prior to his transfer to participate in
a special program, the inmate had been housed in
another correctional centre where there were no
special conditions on visits. However, stringent
visiting conditions existed in this wing, including
the need to obtain special permission 10 have
children visit and close supervision of the visit, As
his offence was not against a child, he was granted
permission fior his grandchildren to visit.
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During the first visit at the centre, one of his
grandchildren climbed onto his lap. An officer
immediately approached and informed the inmate
and the visitors that this was not permitted.
Although he agreed that special conditions should
apply in the wing, the inmate felt that he should
have been made aware of these special conditions
priar tor the wisit,

The complaint was discussed with the governor
of the centre, who agreed 1o make further inguiries
about it. The governor's reply included copies of
nitices issued to staff and inmates in relation to
visits. While the notices prior to the inmate’s
complaint were clear that children could only visit
in special circemstances, the information did not
provide any direct advice that children were not
permitted oo sit on aninmate’s lap, A new notice
wis included which provided clear advice as 1o
whal physical contact was allowed,

Case &

Visitors 1o correctional centres are not wsually
permitted to take any bags into the visiting area.
This restriction doesn't extend to professional
wishiors who often nesd o take bags holding
documents ino a visil or to correctional stafi who
may need 1o take a bag with them o work, Al the
MRERC an x-ray machine, like those used at airports,
is installed to inspect any bags being taken into the
centre. The x-ray machine, situated between the
visitors’ receplion and waiting area and the entry
into the gaol, was the cause of a complaint to our
office during the year,

The mother of a 22 month old toddler
complained that while waiting in the visits
receplion and waiting area her child's fingers
became jammed in the machine. Although released
quickly, the child remained extremely upset for
over an hour. A correctional officer contacted the
gaol clinic and asked for a nurse 1o attend the
waiting area. No medical staff atended.

When contacted, the aperations manager
confirmed the incident, Although medical staff are
nod emplovees of the Department of Corrective
Services, the operations manager said he would
take up their failure to respond to the incident with
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the nursing manager at the centre. Apparently,
when contacted the medical staff told the
correctional officer to apply an ice pack to the
child’s fingers. Both the officer and the operations
manager said that, under the circumstances, the
advice was useless because ice packs are not
available in the reception area,

As well as the lack of assistance provided by the
clinie, the mather was concerned that the
placement of the machinge enabled children 1o
have easy access o i, In response 1o this issue, the
operations manager said that a glass screen was to
be erected between the xray machine and the
recepiion area. This would prevent any accidental
access 1o it and upgrade the peneral security of the
ared. The changes were made a shosd time later.

CLASSIFICATION

The prison regulations require the Department of
Corrective Services 1o regularly review each
inmate's classification, This is done every six
months in accordance with established procedure,
Uinsentenced inmates are generally dealt with as
posing a high security risk, not least because they
are often unknown quantities. Consequently, their
classification is reassessed afler sentencing since al
that paint not only security but access to
developmental programs becomes an jssue,
Because classification affects acoess (o
developmental programs, and consequently can
affect an inmate’s early release date, we recelve
many complaints about classification. We seldom
investigate these as the department has established
appeal procedures; we often make enquiries,
however, to ensure the procedures are being
iollowed.

Case 1

An inmate at the Malabar Special Programs Centre
complained to us that he had missed out on having
his classification and placement reviewed. For this
inmate, a successful review would have enabled
him to participate in TAFE courses and shon periods
of external leave in preparation for his eventual
release from custody.



The Malabar Special Programs Centre is located
within the Long Bay Correctional Centre site and
offers various programs for inmates with special
needs within the correctional system. In order to
participate, inmates are assessed at their gaol of
classification, moved to the centre for the duration
of the program, then returned to their gaol of
classification.

Our inquiries revealed that, due to staifing
constraints, the practice of the department was 1o
defer the six monthly reviews of inmates
participating in programs until they returned to their
gaol of classification. This was contrary to
established procedure and unfair to inmates who
held a legitimate expectation of six monthly review.

During further inguiries, the assistant director of
classification and movements told us that stafi from
the depariment would meet to discuss this problem,
The assistant director later wrote Lo our office to
advise:

All inmates who are attending Programs at the
Malabar Special Programs Centre, Long Bay,
and whose six (6) monthly review date falls due
whilst at the MSPC will, fn accordance with our
legislative requirement under the Correctional
Centres (Generall Regulations have their
classification, placement and programs
reviewed by the Cenfre’s Case Management
Team.

Case 2

The wife of an inmate complained her husband's
classification had not been reviewed at Parramatta
Correctional Centre for a fifteen month period
during 1995 and 1996, Although his classification
had subsequently been reviewed, she was
concerned the delay may have caused him to miss
opponunities o participate in programs and slowed
his progress towards eligibility for pre-release
PIORrams.

We wrote to the department about the delay and
asked if any procedures were in place to prevent
similar eccurrences. The department acknowledged
a fifteen month delay had occurred, explaining
audits of inmate classification at Parramatta in 1995
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had not identified this inmate as overdue for
review. It argued this particular inmate had not
been disadvantaged by the delay, but
acknowledped a similar delay may have had a
more significant effect on other inmates’
classification. The department undertook o review
the inmate”s classification as soon as he became
eligible for consideration for pre-release programs.

Thie department also advised the responsibility
for auditing of case management and classification
had been shifted to a more autonomous section of
the department. Under this system, identified staff
travel o all correctional centres 1o awdit the case
management of individual inmates every three (o
four months. We share the departiment’s hope that
this “external” auditing will result in fewer delays or
oversights in the future,

Case 3

We also received a complaint that a young
inmate’s classification had nol been reassessed
after sentencing, although he had since been in
three different gacls. By the time of the complaint,
the inmate had finally been reclassified 1o a young
offender’s institution. The complainant remained
concerned that the delay could affect the date the
inmate would become eligible for works release.
W wrote 1o the department about the delay and
asked if the reclassification could be backdated to
ensure his future options would not be affected by
the delay. The response explained the reasons for
the delay but claimed it could not backdate the new
classification.

The mattes was resolved by the department
promising (o reassess the inmate’s classification six
months after the date on which he should have first
have been reassessed,

Case 4

An inmate complained he had completed the
Intensive Case Management Program (ICMP} at
Goulburm Correctional Centre in 1996 but had sines
been referred back to the program twice. Staif ot the
gaol confirmed that on each occasion he had been
assessed and found to be unsuitable for the

[prodggrar.
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We made inquiries and found the
recommendations had been made by the Seriouws
Offenders Review Council (SORC) and accepted by
the Commissioner for Corrective Services. We
requested a meeting 1o view the documentation
from the Department of Corrective Services about
the issue in the inmate's file.

It appeared the inmate might have been thought
1o have not completed the program, as he had been
transierred from Goulburn Correctional Centre for
medical reasons, However, there was no
documentation in the file to show he had in fact
been participating in any program which had been
interrupted. There was also no documentation about
ICMP poals and achievements which indicated the
inmate’s progress of otherwise, or any
correspondence or repods. from the gaal explaining
the decisions not to accept the inmate into the
program,

We wrote to S0ORC with owr observations and
concerns, noting such information from the
Department of Corrective Services would
undoubtedly assist in a future determination of the
appropriate placement for the inmate,

THE INTENSIVE CASE MANAGEMENT
PROGRAM

We received a number of other complaints about
the: ICMP during the year. Having been dealing with
them as individual files, we decided the time had
come 1 look at the program as a whole. The
program, established in 1996, and comprising two
stages, is used for the management and control of
violent and extremely disruplive inmates in the
correctional system. The operational instructions for
the program summarise its function as follows:

It will provvide the opportunily, support and
direction needed by inmates who have
demonsirafed violen! or excessively disruptive
behaviour to change that behaviour, so as fo
retum fo, amd remain in, the mainstream inmates
papuladion,

The instructions also referred (o ongoing
evaluation of the program, and an independent
review after 12 manths,
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Inmates on Stage 1 are held in the high security
unit at Goulburn where their living conditions are of
minimum standard and their only assockation is
with comrectional officers, The program is mo,
however, meant to constitute Legregation, nor
substitute for segregation, Inmates complained
nonetheless of their limited contact with program
staff, visitors and legal representatives,

Concerned that a1 least some of the inmates
who contacted us appeared to be held on Stage |
without chance of progression, we wrole 1o the
commissioner asking about the management of
inmates in accordance with the policy. It turned
out that two of the inmates were being held in the
unit for security reasons and were not truly part of
the program. Assessment of the others is similar for
mainstream inmates: their performance s measuned
against the goal and cbjectives agreed with
psychologists, education or alcohol and other drugs
officers, There had been no contractual agreements
specilically made with these inmates which allowed
them access 1o programs and services addressing
their affending behaviour and theretby returning 1o
normal discipline. Despite this, inmates had moved
through the program.

The commissioner advised a review of the
program and the proposed redevelopment had been
initiated, He also noted the proposed
redevelopment of Goulburn Correctional Centre
would allow for the provision of a program which
addresses violent and disruptive behaviour. This
office has subsequently made submissions to the
commisioner critical of the findings of the review
tram, We will continue to monitor developments
with the ICMP.

TRANSPORTS

Chn a wisit to Long Bay Prison Hospital we
conducted an imerview with a young inmate who
told us he had been raped by another inmate while
travelling in a prison escort vehicle, The vehicle in
guestion was fitted with video surveillance
equipment, but this equipment was not working.
The inmate was extremely distressed. A few weeks
later, he attempled to commil suicide by hanging
himseli. Tragically, this atempt led to serious brain
damage.



We made extensive inguiries into the maiter,
Some of the answers we received were disturbing,
The vehicle in which the inmate was being
transported on the date of the alleged sexual
attack, in August 1997, was a 16 seat vehicle, This
is the type of vehicle most commanly used 1o
transport inmates to and from court appearances,
These vans have four separate companments in
which inmates can be carried, Multiple
compariments are neccesary because protection
inmates and strict pratection inmates are always
transported in separate compariments o other
inmates. However, because of the limited number
of vehicles on the road, protection inmates are reot
necessarily transported separately from other
pratection inmates. Inmates who have a particular
wish 1o be kept away from another inmate can
request not to be transferred in the company of that
person. The victim of the sexual assaull made no
such request about his alleged assailant. All
vehicles are meant to be fitted with video
equipment to allow officers to monitor each
compariment for the security and safety of inmates.
Howewer, we were advised that, of the 14 vehicles
of this type operating within the Sydney area, only
five had functioning video equipment an the day of
the alleped assaull.

At the time of the assault, officers used five inch
screens o monitor the companments. Officers
could either scroll through to look at the
compartments individually or have all four
compariments simultanesusly on screen. However,
the screens, which were already small, had poor
picture definition when the image was quartered in
this way,

As a result of the alleged rape, the department
ook action 1o minimise the possibility of any such
incident ooourtiig in the futuee. When we went 1o
the Transpor Unit on 4 December 1997 we were
told 11 of the 14 vehicles had functioning video
equipment and the three remaining had been
scheduled for repair, This was a significant
improvement, We were also told the equipment is
now audited to ensure it remains functional. In
addition, all of the vehicles are now fitted with nine
inch screens, rather than five inch screens, making
superior picture resalution possible for those officers

monitoding the conduct of inmates on board the
viehicles,

Casis 2

Sin inmates were hospitalised due to heat
exhaustion when they arrived a1 Goulburm
Correctional Centre from Junee Correctional Centre,
The media reported the incident and we wrote 1o
the department asking for the report of its
investigation into the incidemt,

According to this report, the airconditioning on
the escort truck was nat waorking on the day the
incident occwrred but officers did not notice
anything unusual while observing the inmates
during the journey on the video surveillance
monitor, The report also revealed transport stafi had
expressed seriows concern about the airconditioning
systems used on escort vehicles ten manths before
the incident. One month before this incident, a
report had been written detailing other cases of
inmates requiring medical attention due 1o the
failure of airconditioning on escor vehicles, The
report stated;

It is only a matter of time before we are laced
with the death of an inmale on one of these
vishiches due o heat exhawstion caused by
dirconditioning failure.

W understand the department has now replaced
the airconditioning systems on its lang hal
vehicles, such as those used to transport inmates
from Sydney to Junee, and will replace the
airconditioning on its short haul vehicles next year.

This should resobve the most immediate
problem. However, deparimental reponts sugpest
the problem was known long before remedial
action was taken. We are currently investigating
furthes the reasans for the failure to act more
gquickly,

Case 3

An issue that has generated regular complaints to
this office over a number of years is the method of
transporting inmates with disabilities or medical
conditions. It has been the practice ior Comections
Health Service (CHS) doctors to recommend special
transport, usually by car, for inmates who have
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medical condinions or disabilities which would, or
could, be aggravated if transported by prison van.
This recommendation has then to be considered by
the chief executive officer of the CTHS who makes
the final decision to request car transport.

With the introduction of newer vehicles of
different design, some of the concerns about the
vans were apparently eliminated. In a 1997
memorandum to the operations assistant
commissioner the then chief executive officer of
the CHS agreed the department's vehicles were
suitable for transporting inmates with disabilities or
medical conditions, This was apparently based on
the newer vehickes having individual, foam
covered seats, seat belts and adequate suspension.
The department’s response o the memorandum has
bemen 1o transport all inmates, regardlbess of medical
certificates specifying car transport, by prison van or
bass,

When this ofiice received yet anather complaint
from an inmate with a serious back injury who had
been transported by prison van instead of the car
ranspor requested and approved by the CHS, we
wrobe (o the CHS secking clarification of their
policy of continuing to issue medical cerificates
for car transport, We believe if all inmates are to
be transported by prison van or bus, regardless of
their medical conditions, medical certificales for
caf transport should not be issued; the practice is
superfluows and confusing for inmates who then
have an expectation that they will be transported by
car. The previous blanket agreement that the
depariment’s buses were equal 10 a car put doctors
wha considerad an inmate had a genuine need for
car transport, and whao issued a medical cenificate
on that basis, in a difficult position, The department
was still apparently within its rights to ignore such
a reguest.

Advice at the time of writing is that the health
service has reviewed and simplified the policies in
this area. However, negotiations with the
Department of Corrective Services continue over
the pravision of car transport in these special cases.
We await a copy of the new policy and agreement
between the autharities,
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PROTECTION

There are of course always inmates in corectional
centres wha are afraid for their safety and wish 1o
be held in protection, or strict protection. We
regularly receive complaints from inmates about
their association difficulties — particularly that they
have been placed with people who have previously
assaulted them (or are likely to at some future date)
or that they are at risk just by being in a particular
institution. Because protection inmates are held
away from the mainstream population there are
always constraints on their access 1o amenities and
even 1o some centres which do mot cater for them:
we regularly receive these complaints as well,

A number of complaints were received during
the year alleging the depariment was putting
inmates at risk by accommodating them at centres
where they had previously experienced problems.
In iwo cases, we inquired as to whether appropriate
alerts had been included on the department’s
computer system. [t furned out the inmates in
guesticn had made general statements about their
fear of being in particular centres, but had not
nominated any specific persons who represented a
threat. Mo alerts are registered on the basis of this
level of informaticn for abvious reasons, not the
least being the possibility the unidentified person
beelieved to be a threat may no longer be at the
centre, As a result of our inguiries, however, the
commissioner advised the Operations Branch
would review the practices and procedures
associated with registering alens on the system, and
the Sentence Administration Linit was preparing a
protocol for compater entries which required
certification of data — alerts being one of these
entries,

I & third case, it was alleged by a family
meniber that an inmale was not only in the same
centre a% someone who had assaulted him six
months earlier, but was in fact in the same wing.
Inquiries were made as 1o how this could have
come about, The depariment advised:

Aast assaults are ocne-off incidents with no
future ramifications and do not reguire the
separation of inmales,



In this situation, as for all other regueests for non-
association, the inmate has to make a specific
requesi nominating an individual who represents a
threat. Once the assault became known, the wing
officer spoke to the inmate in question, As it turned
out, he had no problem with his previous assailant
and in fact had chatted to him just that morning.
This seemed 1o confirm the department’s advice and
the specific complaint was therefore declined. The
general isswe remains of interest Lo us,

The Special Purpose Centre at Long Bay caters
for those inmates who are in custody in relation to
criminal conviclions but are also on the wilness
protection program, Security for this centre is
obviously a very particular issue. Two matters arose
during the year which we decided warranted
attention because of their potential impact on
securily.

A unit for intellectually disabled inmates was
opened at the 5PC in October 1995 which can
accommodate up to 20 inmates but is rarely full.
The arrangement was intended to be tlemporary
while an alternative facility was built, During this
year, a number of the witness protection inmates
complained 1o us that they believed their safety
was compromised by sharing visiting facilities with
the intellectually disabled inmates and their
visitors, We were told of intellectually disabled
inmates wha, after release from the centre,
approached the relatives of witness prodection
inmates saying they had seen them on visits to the
centre. In addition, when intellectually disabled
and witness protection inmates have been
transferred to other institutions, the intellectually
disabled inmates have in some indances publicly
identified protection inmates as being Crown
witnesses, Unlike the witness protection inmales,
intellectially disabled inmates are not required to
sign a contract upon admission to the centre which
would bind them to keep such things confidential,
There would be obvious problems associated with
such an attempt.

As a result of us raising this issue, in
correspandence and meetings with senior
departmental staff, alternative visiting arrangements
were made. This included separating the visiting,
times for protection and intellectually disabled
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inmates 1o minimise the condact beteeen the bao
groups and their visitors.

The department anticipates the completion of
the purpose built facility at Long Bay which will
house intellectually disabled inmates sometime
before the end of 1999,

The second issue was that of food. Until
recently, wilness protection inmates were allocated
rations and catered for themselves, This is a very
expiensive option for the depanment, and
participation in the centrally prepared cook and
chill meals was considered. These meals are
prepared in the Silverwater kitchen and then
batched for delivery 1o specific centres. Because of
the need to ensure meals for witness protection
inmates are not tampered with in any way, it was
proposed an officer from the 5PC go 1o the kitchen
and randomly select meals from the racks. This
way, any attemptl to inferfere with the food would
have to be a large scale operation,

W spoke 1o senior stafl of the department who
nited their own concerns. We were very pleased 10
hear shortly after this meeting that the SPC was
trialling a system of cooking meals at its own
kitchen bul not participating in the broader
program. This arrangement should still save money
without compromising the security of the
COMSLETIES.

THE IMPORTANCE OF GOOD
REPORTING

In the event of a serious incident in a correctional
centre, such as a fight or an assault, there are a
number of administrative tasks which have to be
completed by senior correctional staff. These
include: notifying senior personnel in the
department, contacting outside authorities such as
the police and, if an inmate is hospitalised, advising
the next of kin.

During the year, two matters dealt with by this
office highlighted deficiencies in the format of the
documents used to report serious incidents,
particularly fights or assaults. One case also
revealed that a eorrectional centre was acting
outside departmental policy with respect to
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nolifying inmates’ next of kin on their
hospitalisation for a serious injury.

Case 1

An inmate invelved in a fight with other inmates at
a cormectional centre lost consciousness and a shon
time later, died. As a death in custody, the matter
was subject 1o a coronial inquest. During the
inquest, considerable ime was spent questioning
Department of Comrective Services staff and police
oificers o determine how soon after the incident
correctional staff had contacted the paolice, and
how quickly the police had responded. This was
necessary because neither the centre nor the police
had recorded the time of the call, who made the
call or who received the call at the police station.
While the police had apparently attended the centre
within a reasonable time, the lack of appropriate
records by either authorily was of concern,

We raised this issue with bath the police and
the depanment. Enquiries with the police indicated
that, since the incident, the police had initiated a
policy of recording all calls for assistance on the
COPS data base. This meant that the time, who
made the contact, as well as wha received the
call, was recorded,

We wrole to the Commissioner of Corrective
Services suggesting the department alter the assauly/
fight report form so that precise details covering
police contact could be recorded. The departiment
agreed to change this form, as well as the forms
used 1o report other serious incidents. The
commissioner also advised us that amendments had
been made 1o the report forms 1o ensure details
relating to the notification of an inmate’s next of kin
were documented following a serious incident. A
notice was sent 1o all regional commanders and
governors advising them of the changes,

Case 2

The second case concerned an assault at the same
correctional centre and resulted in an inmate being
hospitalised after suffering a number of stab
wolnds, He required surgery and further
haspitalisation at the prison hospital at Long Bay.
The inmate’s next of kin were not notified of his
condition until a week after the assault when, at the
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inmate’s request, the welfare officer telephoned his
family.

It is departmental policy 1o advise the next of
kin if an inmate is involved in a serious incident
which results in hospitalisation. In view of the
changes 1o the reporting forms previously outlined
by the commissioner, we were very concerned
about what appeared 1o be an immediate breach of
procedure. When we inquired, we found the
correctional centre had been operating under jis
own interpretation of what constituted
hospitalisation and when it was necessary to
contact the next of kin. Inquiries also revealed that
this incident occurred prios to the introduction of
the new reporting forms.

Im his reply to this office, the commissioner
acknowledged the comectional centre had been
acting outside policy. He advised the centre had
now adopied the corect practice of notifying the
next of kin if an inmate is hospitalised after a
sertous incident. The commissioner also agreed 1o
change the checklist which accompanied the report
farms, to ensure this duty was not overlooked by
staff,

ESCAPES

On 10 December 1997, the Ombudsman made a
report 1o Parliament on the investigation of the
escape of George Savvas from Goulburn
Cosrectional Centre.

The repont provided only a brief overview of the
investigation as the full repont detailed security
arrangements and intelligence, The Ombudsman’s
summary was that;

The available evidence suggests George Savvas’
escape was an audacious and apportunistic act
that took full advantage of the administrative
failings in the sel up and supervision of the
temporary visitors” cenire.

Such failings included the failure to account faor
inmates before their visitors left and the absence of
even a head count of visiters arriving and leaving
the centre. This allowed Savvas 1o walk out with
his visitors, having got out of his security overalls



and into a shirt, trousers, wig and false moustache.
It was about 20 minutes before his absence was
detected and the alarm raised,

Part of the Savvas investigation by us included a
review of the department’s response 1o a number of
other significant escapes. Our conclusion was that
the respornse was generally satisfactory in that,
while there were deficiencies in the paperwork, the
investigations were prompd and adeguate. In
addition, recommendations made following these
investigations had largely been implemented.

The Ombudsman recommended impronsed
guidelines for handling intefligence information;
guidelines for the management of high risk inmates;
a review of the duties of the monitor room officer at
Coulbarn; and improvements in security
assessments and their documentation. These
recommendations were accepted by the
commissioner, They supplemented measures
already announced by the Minister for Corfective
Services, which included the introduction of the
biometric identification sysiem.

Cases

| AM NOT REALLY THAT INTERESTING ...

In February 1997, an inmate wiode He us
complaining about his being categorised as an
inmate “of public interest’,

The Cowrectional Centres Act 1952 was
amended in December 1996 10 include “public
interest” as a factor to be taken into account in the
management of serious offenders, The point of this
amendment was 1o formalise the need for serious
offenders to be held in appropriately secure
institutions, and to be returned to the community at
the appropriate time. There are another group of
inmates who are categorised as being of *public
interest” by the Commissioner of Comective
Services, These inmates are not serious offenders
icdefined in the Act to inclede people convicted of
mwrder, those serving sentences of more than 12
years, and so forth) but have been convicted of
offences about which the community may have
justifiable concern, These offences include cenain
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drug and sexual assault crimes, crimes of violence,
ar significant white collar crime such as iraud.

The effect of the additional categorisation is
that applications from “public interest” inmates to
parlicipate in external, unescorted leave before
their release from gaol are subject to an
independent assessment by the pre-release leave
committes, a committee of the Serious Offender
Review Council, Participation in pre-release leave is
a privilege which must be earned by an inmate,
and successiul completion of a temporary leave
program is viewed as a significant demonstration
that the inmate is able to return 1o normal
community living. Public interest inmates must be a
year closer than ordinary inmates to the end of their
minimum term of imprisonment before they are
eligible for such leave,

At ihe time of the complaint, the criteria which
had been applied to the complainant was
*.convicted of fraudulent behaviour, false
pretences or corruplion with a minimum or fixed
term of three (3] years or more, or inmales with a
histavy of such offences”, The complainant (Mr D)
was serving a sentence including a fixed term of
three years for frawd, which ended in September
1994, and a further tesm of four years and ten
months, with a fixed term of three years from
October 1994 o October 1997, for drug cultivation,
He argued that he was wrongly made a public
interest inmate in December 1996 since he had
already served the sentence for the fraud ofience
and his sentence for the drug oifence was less than
the minimum set oul as being of public interest.

The pre-release leave commitiee argued that
the complainant’s total sentence term was the
governing factor. Concerned that this assessment
might not be valid, we wrote to the commissioners in
March 1997 asking for clarification and for legal
advice on this point. His reply was not received
until june 1997 The reply advised that no legal
atvice was sought as " he was considered to satisfy
the definition”. The commissioner noted:

To be considered as a public interest inmate for
drug offences, an inmale must be cirently
serving a sentence with a minimum term of
muore than five years. To be considered a public
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intevest inmate as a result of fraud offences, an
inmate need only be convicted of an offence
with a minimum term of theee years or more. Mr
LY¥s fotal sentence period includes a fixed three
year term for fraud as part of a tolal sentence
term of three convictions for fravd and one for
‘cultivate prohibited plant’. Mr Vs sentence far
fraud expired on 30 September 1994 but, as
stated, he was convicted and sentenced for fraud
as part of his current term. According to the
Operations Procedures Manwal, which was
refeased in November 1996, Mr [ satisfies the
definition of a public interast inmate,

This explanation did not clarify the legal basis
for the department’s decision to deal with
concurrent ferms of imprisonment as a single
sentence. We believed that, if the net effect was to
the detriment of the inmate, as it was in this case,
then the department should be relying on a specific
legal provision. None existed. In addition, it
became clear the depariment was not applying this
rationale consistently.

A different inmate complained about his
calegorisation as public imteresd. In his case, the
department put forward a quite contradictory
argument:

Mr L wha is serving a minimum term of 8 years
s months and 8 days on a number of convictions
including ‘receiving” and “supplying a prohibited
drug” does not strictly comply with the pubilic
interest criteria. His minimum term in relation to
the drug convictions is two years...

The complainant, Mr L, was identified as being of
public interest because the commissioner so viewed
him, not because he fell into any of the identified
Criberia,

We wrote again asking for clarification, and
suggesting the relevant sections of the operations
procedures manual be revised in order to stop any
confusion arising in the future. The commissioner
replied, calling the views of the office
“misconceived” and suddenly arguing that Mr |
could in fact meet the public interest criteria as
“although his minimum term for the drug offence
was 2 years, he was serving a minimum ferm of

140

over & years’. He stated that the department was,
however, not relying on total sentence caloulation,
but on the wording of the criteria in relation to
“serving” or simply "convicted of ", He noted that the
wording of the criteria would be reviewed 1o ensure
n further confusion arose.

The commissioner’s explanation was still
unsatisfactory. It meant that should Mr D retumn to
gaol al some future date, convicted of something
completely unrelated or even minor, he could still
be categorised as being of public interest, Our
concern was that the operating instructions could
be improperly discriminatory,

While the commissioner did not acknowledge
any error in the categorisation of Mr D, he did
advise finally that the public interest criteria were
being redrafted having regard 1o our comments, The
redrafted criteria are, at the time of writing, not final
because they are part of a wider review of
privileged leave programs. Draits make it clear,
hawever, that the current term of imprisonment is
the relevant one,

This was a very long argument. Ultimately, if
the criteria on which the department based its
decisions were clear it would not only improve the
administration of the system, but also reinforce the
rationale for making some inmates work harder for
their return to the wider community.

A WEE SPOT OF BOTHER

An inmate wrote 1o us claiming he had been
unfairly targeted for urine testing for drugs.

The Department of Corrective Services had a
clear procedure about the documentation which
should accompany a urine test, When staff targeted
an inmate for urine testing, if the urine taken
showed traces of drugs, then the officer collecting
the urine sample was required to fill owt an incident
report detailing why it was believed the inmate was
under the influence of drugs, There was no such
obligation if the urine was “clean”.

In fact, the urine of the inmate in question was
consistently found to be “dirty”, that is, races of
narcotics had been found in his urine. $o, while our



inquiries did not support the inmate’s claim of

being treated unfairly, there did appear to be a
problem with the paperwork which should have
supported charges resulting from the wrine lests.

Or telephone inguiries suggested there was
confusion, in more than one institution, about the
necessity to fill out and then place on file these
reports, In this case, it appeared that the paperwork
involved in disciplinary charges laid against the
inmate was missing. For some time, it seemed as if
the department could not supply evidence to back
up the punishments it had imposed. Mot until we
made formal written inguiries was the relevant
documentation found to be attached to the inmate's
case managemen file.

In a complaint received at about the same Time,
an inmate at the Goulburn Corectional Centre was
refused contact visits for three months after his urine
test results revealed he had taken illicit drugs.
Intelligence information obtained by the prison
suggested that drugs may have been supplied 1o the
inmate during visiting limss,

The inmate's partner, a regular visitor to the
centre, complained 1o cur office that the results of
the test were inaccurate and the visiting restrictions
unfair. She also said that her partner and herseli
were being victimised by the prison authorities.

W have previously investigated the
depariment’s procedures for the collection and
testing of urine samples and are satisfied the
procedures adopted by the department are
satisfactory to ensure the accuracy of the results. In
this case, the department’s decision o restrict visits
was reasonable given the evidence that the inmate
had taken illicil drugs,

During our inguiries, we once again became
concerned that the requisite information was not
being recorded before a senior officer authorised
the collection of the sample. We made further
inquiries with the commissioner who responded as
follows:

._.the Department’s poficy will be altered 1o
provide that a wriften report must be submitied
in all cases before a Commissioned Officer can
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authorise a largeted urine fest under clawse 174,
even if the officer suspecting drug use is a
Commissicned Offficer,

This change in policy, whereby all targeted
urine tests are accompanied by a written repor, is
much welcomed, This should protect departmental
officers from precisely the charge made by these
inmates — of tarpeted urine testing being used as
myzans of harassment.

It is, of course, still essential the stalf of
correctional centres ensure that all reports relating
to punishments are correctly prepared and collated.
The fallure of the officers invalved o recond the
information required at the time of these
complaints made it difficult 1o ensure the
regulations were followed. Proper documentation is
not only a legislative or policy requirement, but is
an essential tenel of procedural fairness.

PROCEDURAL FAIRNESS, AGAIN

An inmate complained his external leave privileges
had been withdrawn and his visits restricted due 1o
an allegation he had behaved inappropriately with
children during visits at Silverwater Correctional
Centre, He believed he had not been given the
opportunity o respond to the allegations aboul his
behaviowr at the fime it was reported o have
occurred. Our inguiries revealed staff at Silverwater
Correctional Centre had become concerned about
the inmate’s interaction with children during visits,
but had not reported their concerns in writing until
up 1o twio weeks later, when other inmates
threatened the inmate because of his behaviour on
a further visit. Staff then reacted quickly by
reporting to the Serious Offenders Review Council
their concerns and the threats from other inmates.
The inmate was soon ransierred to another
institution and the council restricted his contact
with children until such time as it could be satisfied
he did not pose a danger 1o them.

The Ombisdsman has no jurisdiction over
decisions of the Serious Offenders Review Council.
However, we were concerned about the officers”
conduct at the gaol, We wrote to the department
and asked why ofiicers did not formally record their
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concerns about the inmate’s behaviour uniil other
inmates made threats against him. We also asked if
staff had intervened during visits or directly
indicated 1o the inmate that his behaviour was

inappropriate,

The department advised officers had "curtailed”
the inmate's behaviour by distracting him and his
wisitors, and had reported their observations
verbally 1o senior stafi. Apart from this, no other
action seemied to have been taken until complaints
from other inmates were received, Written reports
were nol generated by officers until it became
clear the inmate may have been in danger from
other inmates. It also seemed officers had only
spoken to the inmate about his behaviour a1 the
time of his transfer from Silverwater Correctional
Centre,

If stafil had told the inmate they thought his
behaviour was inappropriate when it was first
observed, he would have had the opportunity 1o
desid, and they could have made an initial
assessment of the risk he pesed to children. They
could also have decided to restrict further visits
while the matter was referred 1o the Serious
Offenders Review Council for urgent attention,
Either course would have reduced any risk 1o his
child visitors and minimised the anger evoked in
other inmates.

We wrote back 1o the department expressing
these views, However, the commissioner replied
suggesting our approach was not only naive, but
implied according procedural fairness 1o an inmate
should take precedence over the obligations of staff
1o ensure the safety of children involved. He also
complained we had made formal findings against
the depariment without the authority of a formal
investigation.

We work on the assumption the department
welcomes feedback regarding possible
improvements (o its procedures, We therefore
replied, suggesting the commissioner had
misconstrued our letter. it was clear we had made
no formal findings under the Ombudsman Act, but
had merely made an observation, in the context of
advising the depariment no formal investigation
would be undertaken, that the issue appeared to be
largely unresolved,
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We raised the issue of ensuring inmates are
accorded procedural fairmess in our annual report
last year and, although the circumstances of this
case are different, the commissioner’s response
perhaps indicates the department has not taken our
comments on board. According inmates procedural
fairness in a correctional context does not
necessarily pose a threal to the security of the gaol
orf the safety of the community, As this case
demonsirates, it may actually impeove the
management of correctional centres. Earlier
interventicn in this inmate’s behaviour may have in
fact enabled a better resolution for all concerned.

ESCAPING RESPONSIBILITY
Are you old enough?

A 26 year old inmate comacted us 1o complain
about receiving an E classification. This
classification is reserved for mmates who have been
convicled of escaping or alempling 1o escape. Such
inmates are felt 1o represent special risks to security
and must demonstrate the existence of special
circumstances and the significant rehabilitative
effect of a reclassification 1o minimum security
before they can earn privileges such as work
release,

This complainant told us he thoughit the
classification was unfair as he had never atempted
to escape from an adult prison, He admitted he had
once attempled to escape from a juvenile justice
centre, bul he didn't feel this youthiul indiscretion
should count against him. We made inquiries and
found that any person in custody who attempted an
escape when they were over the age of 18 is
automically given an E classification, regardless of
whether the escape antempt was from a juvenile
justice centre, a correctional centre, or from police
custody,

The inmate in question had told us he had
attempted 1o get away from a juvenile justice centre
sometime in 1989, We checked his date of birth
and found it was in November 1971, Then we
checked the date of his escape atiempt. It had taken
place in October 1989, which made the date of the
affence one month shy of the complaint’s 18th
birthday. After this was taken into account, the



department acknowledged that "a bit of an error”
had been made, and agreed 1o review the inmate’s
security classification.

Or bold enought

A different inmate also argued against his E
classification, bat this time on the grownds be had
been wrongly released from a Townsville lockup
when he was a juvenile, and that he had never
intended to escape. He argued the law at the time
was unable 1o cope with the fault being entirely that
of the police and so he was technically charged
with escape. After checking, including newspaper
coverage from the event in 1990, we discovered
that bail papers had been prepared for another
person, but wrongly given to our complainant, who
hastily signed them and walked very quickly sway
from the lock up. Mot anly was he convicted of
escape, but was given a custodial sentence. Mot
really a technical escape as argued to us and so not
a matter we ook any further.

The inmate was still keen 1o argue his case with
a program review commitiee, but it does not appear
they agreed with him either,

TRANSFERS — JUSTIFIABLE CONCERN

A number of inmates complained 1o this office
about being unreasonably transferred out of Junee
Correctional Centre due io the discovery of a
serious security breach, Another complained he was
not issued his prescribed medicine during the
resultant lock-down. The security breach was in the
farm of weapons and associated articles being
fosned within the secure area of the centre,

O receipt of the complaints we wrate 1o Jurkse
Correctional Cemre and the department seeking
explanations for the basis of the transfers, and
reasans for the alleged failure 1o provide the
prescribed medication. In response, the department
forwarded a report of the discovery and subsequent
investigation.

Although the investigation did not produce
sufficient evidence to pursue action against any of

the inmates involved, Junee staff were satishied
only these inmates had the opportunity to arrange
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the introduction of the weapons and other articles.
Relocation of the inmates was warranted in order to
protect " the good erder and discipline of the gaol”.
The senior assistant commissioner of operations
concurred and the transfers proceeded,

This office accepted the depariment’s
explanation for the transfers and declined the
complaints as the Ombudsman was satisfied the
department had acted reasonably, particularly as
the inmates were transferred but not reclassified,
This action was obviously aimed at the security of
the centre without unreasonably punishing
implicated inmates,

And the medication? If a claim is made about
failure 1o be issued with prescribed medication, a
current prescription is necded. In this case, there
was nol a current prescription, and the complaint
was declined,

SETTING THE RECORD S5TRAIGHT

An inmate complained Parklea Correctional Centre
had not kept accurate records of the adjudication of
a charge that he refused 1o comply with an officer’s
direction, The form recorded the inmate's plea as
“guilty”, but a plea of “not guilty” had also been
circled and then crossed cut. The inmate claimsed
he had signed the form when it showed a plea of
“not guilty” and the plea was changed without his
knowledge.

Although inmates have the opporunity to read
over the form when they are informed of the
governor's decision regarding a charge, changes of
this nature may well affect the process and outcome
of the adjudication, We wrote to the depariment
suggesting officers should, as a matter of course, get
the inmate to initial any significant changes to the
form. The depantment’s response was that the officer
involved claimed the inmate changed his plea
during the: hearing of the charge and the form was
changed then. It agreed, however, the officer should
have had the inmate farmally acknowledge the
change. The governor reminded his managers of
their responsibilities in swuch cases.
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OVER COMPENSATION

An inmate complained 1o us he had been
incorrectly assessed to pay the Victims
Compensation Levy. He believed the levy had been
infroduced after he was charged and he was
therefore not liable to pay. He had made a number
of complaints to the Department of Corrective
Services but had been told he was liable,

We checked the relevant legislation. The
Victims Compernsation (Amendment) Act 1989
commenced on 1 September 1990 and provided the
compensation levy did not apply 1o offences
committed before this date. The inmate had been
charged in January 1990 and a notice to pay the
levy issued by the Supreme Court. We asked the
NESW Anorney Generals Department, who issue the
relevant notices, to review the inmate’s liability to
pay the levy,

After reviewing the evidence, the Attorney
Ceneral’s Department concluded it was clear the
inmate had been incomectly assessed to pay the
Victims Compensation Levy, The Chief Executive
Officer of the Supreme Court made arrangements
for the notice to pay the levy 10 be withdrawn,
Following a further application 1o the Department of
Corrective Services, the money which had been
incarrectly deducted was refunded to the inmate,

A similar complaint was made to us during a
visil 1o Junee Correctional Centre. An inmate said
he was paying the Victims Compensation Levy on
eleven charges instead of the two he thought were
his liability, He had requested clarification with the
gaol administration and had written to the coun. He
did not receive a reply 1o either request.

In response to a call from us, funee agreed o
check the inmate's warrant file. It was found he was
anly liable for the levy on two charges and not the
eleven he was paying. The overpayment was
refundead to him.

NO CHANCE TO GRIEVE

An inmate at Junee Correctional Centre
complained he had been refused permission to
attend the funerals of his parents in Tamworth. He
had applied 1o atend his mother’s funeral on the
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day after he heard of her death, but was told on the
night before the funeral he could not atiend, as the
department could rot transport him 1o Tamworth in
time. 5ix months later, his father died and he
applied 1o attend the funeral on the day he heard
the news. The funeral was delayed in order o give
the inmate more time to travel to Tamworth.
However, yel again, he was not permitted to
atend. He was, of course, very distressed at being
denied the oppornunity to grieve with his family
and friends at the funerals of both of his parents.

We wrote to the department and it explained
the inmate’s attendance at his mother’s funeral had
been appeoved by the senior assistant
commissioner, However, as no accommedation
was available in Tamworth for officers at the time,
due to the influx of peaple attending the Tamwaorth
Country and Western Music Awards, it was not
possible to arrange for the inmate o atend the
funeral,

During our preliminary enguiries, staif at Junee
told us the inmate had not been able 1o attend his
father's funeral as they had not been able to arrange
overnight accommedation for him at Tamworth
Correctional Centre. However, further inguiries
revealed Tamworth Correctional Centre had no
record of inquiries from Junee aboul
accommodation at the time af ihe fumeral. It then
fl‘nr&rg,u:d Junee Correctional Centre stadf had failesd
1o send the relevant documentation for approval by
ihe senior assislant commissioner.

The department agreed staff ot Junee
Correctional Centre had nat followed the correct
procedures in the case of the inmate’s father's
funeral and, as a direct result, he had been denied
the cpportunity to attend. Junee Correctional
Centre’s general manager wrote to the inmate
expressing his regret at the errors that had been
made,

DISPENSING WITH PRESCRIPTIONS

Further problems with record keeping were found
by CHS management when they checked their
records after several inmates complained 1o this
office about receiving incorrect medication. i
appears that a practice of one nurse "pre-dispensing



medication into a paperbag and another nurse
dispensing to the patient had developed at Mulawa
1o facilitate the large number of medications
delivered 1o the different housing locations around
the gaol. This was, however, outside the CHS
policy. Of the three inmates who complained about
receiving the wrong medication, only one incident
could be confirmed. The inmate returned the
medication 1o the clinic the following day and was
given the correct medication, The incident was
confirmed by the nurse who received the
medication whaen it was returned (and who had
delivered it the evening beforel but no record had
been made of the incident sither in the inmate’s
progress nodes of in the ward notes,

A further problem of nurses not signing for
medication was highlighted during our inguiries,
Again, CHS management thought this problem
arose when nursing staff delivered medication and
omitted 1o sign on their return to the clinic,
Accordingly, a review was requested of the
dispensing and clinical incident recording system at
Mulawa to ensure its compliance with CH5 policy.

Since the same nurse had been involved in
several incidents, CHS transferred him to a lower
security correctional centre where the nurse’s
recording of clinical incidents and dispensing of
masdication could be more closely kept undir
review by the nursing unit manager of the clinic.

BELATED CHRISTMAS SPIRIT

An inmate complained he had paid $40 to attend a
Christmas family day picnic, but when he was
unexpectedly transferred to another correctional
centre before the picnic, the department refused to
refund the $40.

Ower and above the matter of principle, $40
may represent almost a month's income for an
unemployed inmate. We wrode to the departiment,
It agreed to refund the $40, as the inmate could not
have known he would be unavailable for the
picnic,
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BUT | KNOW THEY DON'T LIKE ME

An inmate telephoned us 1o complain be had been
classified to a particular gaol but, as soon as he
arrived, he had been placed in segregation and
informed he would have 1o move again. The inmate
had been aware there might be other inmates at the
gaol who did not want to associate with him and
had asked this be checked before he was
transferred, He had been told there was no

prodabem,

We made enguiries with the department, The
story became maore complicated. There was nothing
on the department’s compauterised management
system (CMS) to show other inmates had a problem
associating with our caller and, as far as
classification stafi were aware, the inmates who
might have been concerned had left the gaol,

After numerous telephone calls, we finally got 1o
the battom of the problem. There were in fact two
groups of inmates who, for different reasons, did not
want o associate with our complamant, Cne group
had mowved from the gaol, the other had not. One
inmate still at the gaol had made an application to
the governor indicating he had an association
problem with a number of other people, including
our complainant. Howewver, instead of following the
commect procedure and entering this against each
person’s name an OMS, the gaol had merely
entered the list against the inmate who made the
application. It was only when our complainant
arriveed at the gaol that the problem was recognised.

Classification staff arranged to see the
complainant and explain what had happened,
Another placement for him was arranged and the
staff of the gaol in question reminded of the correct
procedure 1o be followed 1o ensure the problem did
not oCour again,

INCREASINGLY ANXIOUS

AL Mulawa, an inmate suffered an anxiety attack
in hier cell in the early howrs of the morming,
The inmate was worried that she was having

a heart attack as she has a family history

af hean disease, Her cell mate called jor
assistance from the cormectional officers, wha in
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turn contacted the clinic for a nurse o attend the
unit. When the nurse attended he checked 1he
inmate's pulse and then left, informing the inmates
and correctional staff that he was réturning 1o the
clinic to call an ambulance and write a referral for
the hospital. He then lefi the inmate in the care of
her cell mate who had had some first aid training,
but did nat feel competent to deal with the
sitwation. The nurse did not return to the wnit o
check on the inmate. She was subseguently taken
1o hospital by ambulance.

Both inmates were upset that the nurse had not
stayed with them until the ambulance arrived. The
inmate who suffered the attack belicved she was
not provided with adequate medical attention by
the nurse, while her cell mate feft that she had been
placed in a position of enormous responsibility, and
one that she was not equipped to deal with,

The CHS agreed with some of the concerns
raised by the inmates. The inmate did not suffer a
heart attack; she had an anwiety attack of the type
she had suffered before. The nurse was apparently
familiar with her medical history and made an
assessment of her situation which included calling
the ambulance so that she could be assessed at the
hospital. There was no indication though, that he
infarmeed the inmate or those with her of his
assessment of her condition, leaving them to
assume the wiorst,

Whsn the inquiries were being made about this
complaint, no record of the incident could be found
in the inmate’s progress notes, While the nurse was
sure e had written the notes, as required by CHS
policy, neither progress notes nor ward notes of the
incident could be found. As a result, the nursing
unit manager counselled the nurse o emphasise
that incidents should be properly documented and
filed.

COUNTING THE DAYS

An inmate telephoned us, worried his release from
prison was being delayed. He had been told he had
to serve éxtra days in gaol for warrants which had
recently been served on him. The inmate thought
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warrants run from when they are signed for, He had
signed for the warrants while at Lithgow and had
then been transferred to Junee Correctional Cenfes,
He knew it had taken a number of days for the
warranis to arrive at Junes and he belisved this was
why he had been told he would be released seven
days later than he had expected,

We made inquinies with staiif at the Warrants
Index who confirmed the inmate was correct,
warrants run from when they are executed. They
found a mistake had been made, Instead of the date
the inmate signed for the warrants at Lithgow being
entered — the correct date — the date the warrants
arrived al Junee had been used. This would have
led to the inmate serving an extra seven days in
gaol. The records were immediately corrected,
thereby avoiding unlawful detention of the inmate,

ARE THEY SERIOUS?

A minimum security inmate wrote to this office
during the year suggesting the Department of
Corrective Services” efforts to reduce gaol drag
trafficking and violence through “standovers” were
nal really serows, He based his claim on
departimental signs he saw displayed around the
gacl and in the cell area of various coun
complexes. The signs encouraged inmates to
provide information about drug trafficking, and
correctly suggest it is not only inmates, but their
families who are affected by the activities.
Linfortunately, the only telephone number provided
wias i 1800 number which inmates are unable to
aceess through the gaol telephone system.

We referred the complaint directly to the
department with a request that they correspond
directly with the inmate about the matter, The most
recent advice from the department is that they have
wiritten 1o the inmate acknowledging his complaint,
and that inguiries are underway about the use of the
1600 number on the signs.



YOU CAN'T TAKE IT WITH YOU

A man was released from the MERC in Sydney
after serving a short sentence for failing to pay
irafiic fines, He was unable 1o collect his property
because, he discovered, it had been sent to
Goulburn. He was told the property could be
mailed on 1o him. He moved to near Coffs Harbour,
He telephoned us when the department told him
that, in fact, it was the deparimient’s policy that he
would have to pick up the property himseli,

We called the property section. They werne sarry
the man had been given wrong advice, but policy
was policy. We went higher up, 1o the department’s
administration manager. We argued the
department’s policy may be that prisomners should
collect their own property when released, but that
an implicit part of this policy was that the property
should be available for collection. As the property
had not been available for collection, and as it
would be extremely inconvenient for the inmate 1o
collect it now, we felt the department shaould
accept responsibility for sending the property on.
When the department agreed, we provided them
with the address and contact details of the
complainant,

CASES
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We appreciate the amount of
detail and explanation that you
have included in your letter,
Your letter clarifies the position
of yvour office and what we
would be required o establish
for an investigation o be

instigated,

A complainamnt
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Jacqui Yanez,
Inquiries Officer
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Overview

Oral complaints and inquiries about young people in juvenile justice
detention centres rose markedly this year, A total of 309 oral
complaints were received in comparison o last year's total of 185.
Wrilten complaints by contrast totalled only 14 in comparison with 31
for 1996-97. (The latter figure was higher than most previous years
due in part to the publicity surrounding the Ombudsman's Repart of
Inqueiry imto fuvenite Detention Centres), Our increased presence in
the centres may have short circuited the need ior some detainees to
make written complaints.

Recognising the problems that people in custody can have, our
staff try to give priority 10 calls from juvenile detainees as they do for
adult prisoners, Rather than ask them (o send us 3 written complaint
or tell them who they can call, we will often try to clarify or resolve
their concerns by making our own telephone inguiries, often the same
day, We recognise the difficulties and reluctance young people can
hawve in putting their complaints in writing. This is particularly the
case for young people in custody. Many of the concemns raised requine
immediate assistance. For example, a detainee would see little point
in us making inquiries about the decision 1o deny a detainee leave or
a visit on a particular weekend which had already passed.

We have formed a small group of stafi within the office to deal
particularly with calls from juvenile detainees, These officers aim to
deal with the concerns promptly and fairly, while keeping the young
persen informed of progress, We require written complaints from
detainees in only the most serious matters. Even then, we try to
arrange for the young person to be helped in writing out their
complaint. This may mean contact with an official visitor or another
person having no conflict of interest in the matter. In some cases we
have been able 1o attend the centre 1o take the complaint from a
detainee ourselves, Howewver, our resources (o do so are limibed.
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Table 1: Mature of written and oral complaints about the Depanment of Juvenile Justice

1997 =95
WRITTEM ORAL
COMPLAINTS COMPLAIMTS

Buy ups I 5
Classification 8
Dhaily routine 1 67
Dayfother leave 11
Fail ensure safety 2 11
Food 17
Legal 3
Mail 7
Medical 20
Mon Jurisdiction 2 5
Odficer misconduct 5 42
Probationfparale i
Fropserty B
Records/administration 2 3
Security F |
Segregation 2
Transfers 1 13
Unfair discipline 21
Wisits 12
Work and education i
Other ] 2h
Total 14 09
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OVERVIEW

Action on 290 oral complaints was finalised in 1997-98, Despite
the increase in oral complaints made 1o our office, almost half (1500
resulted in preliminary investigations being made with the
Department of Juvenile Justice. A further 135 individuals were
assisted by way of advice, explanation or referral to a more
appropriate agency. Only five were requested to submit a written

complaint to our office,

©f the written complaints, seven of the 14 concerned allegations
of assaults or serious harassment of detainees by staff. Four of these
seven followed face to face interviews with Ombudsman staff who
were able o assist the detainees to put their complaints in writing, As
the department had not had the opportunity to consider the
allegations made, all these matters were referred to the department
for their investigation and response. Twelve written complaints were
finalised in 1997-98. Preliminary investigations were made in nine
cases, Three were declined as premature and referred to the

department to give it the opportunily 10 resolve
ithe maiter directly with the complainant,

RESOLVING ORAL COMPLAINTS

The increase in oral complaints was unexpected.
We had anticipated the increased frequency of
visits by official visitors to the centres (usually
fortnightly) and the regular attendance at centres
by solicitors from the Children’s Legal Service
would reduce the number of oral complaints to us.
That we received only 3 inquiries regarding legal
matters for the whole year suggests the latter
service has proven effective and is well used.
Perhaps the main reason for the increase was our
increased presence in the centres, as discussed
below.

The majority of the 309 oral complaints
received about the Depantiment of Juvenile Justice
involved mare than one issue. Table 1 shows a
breakdown of those issues recorded as the primary
of main issue raised in the inguiry. It does nol
show the total number of issues raised with our
office,

Table 2: Outcome of oral complaints aboan
the Department of Juvenile Justice

1997098
Explanation, advice or referal given 115
Advised 1o submit writben complaing 5
Pieliminary of indosmal investigations made 150
Taedal 250
Table 3: Complaints about the Depatment of
Juvenile Justice received by institution
199798
WRITTEM CRAL
CORPLAINTS CORAPLAIMTS
Cobham 1 11
Kariong 3 o
Eeelong 1
Mimda 2 7
Mt Penang 2 57
Ribwy 3 30
Riwerima 1 22
Wiorimi 20
Y asmar 14
Chher 2 21
Total 14 ko]

* Chval compdaints are nol Hways abowl it mviving e
cifey wihene the detainee resicles. 177 were aland spsiem-
b praclices or imcidents al other cantres.
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The three most frequently raised primary isswes were:

* the daily routine within centres, being 229 of all oral complaints
received (this includes general treatment and aceess 1o amenities
such as programs and equipment);

* stafl misconduct, representing 13.6% of all oral complaints (of this
figure, ten involved allegations of assault, eight of racist abuse
and eight of threats or harassment by staffl; and

* transfers, being 10.7% of the toal.

The overall trends are similar 1o previous years, although the
propartion of oral complaints identifying food/diet as a primary issue
is lower than figures for previous years where it usually accounted for
10% of all oral complaints received,

Many oral complaints concern matters that appear on the surface
to be minor, but if not resolved quickly, have the potential to inflame
the detaines and create added management problems.

CENTRE VISITS

The Ombudsman conducts regular inspections of the state’s nine
juvenile justice centres. Each centre was inspected twice during
1997-98 by at least two and sometimes three Ombudsman officers,
Worimi, Mt Penang and Minda each received three visits. In most
cases, either or both the office’s Youth Liaison Officer and Aboriginal
Complaints Officer were involved in the inspection. These visits
permit us to make direct contact with detainees and s1aif and 10 see
first hand the general conditions they experience, In addition to
taking complaints, inspecting the centre grounds, school and program
areqs, we routinely examine centre records including punishment
books, segregation and confinement log books, telephone log books
and individual files if particular concerns are raised.

Since the release of the Ombudsman’s Report of lnquiry into
havenite Detention Centres in December 1996, our regular visits have
permitted us o gauge the impact within centres of departmental
changes made in response toits recommendations. We have
introduced maore formalised pre-inspection meetings within the office
to ensure our visits are targeted to gather information on those matters
of maost concern o this office. Many of these relate to matters
identified in the Ombudsman’s repost,

Each wisit usually takes a full day. While it is recognised as a
necessary and appropriate use of our resources, the absence of two or
three staff from the office means there are fewer people available 1o
answer telephone inquiries, This has put significant pressure on our
staff, especially as the number of inguiries has increased.



ISSUES

IMPLEMENTATION OF RECOMMENDATIONS FROM
THE OMBUDSMAN'S REPORT OF THE INQUIRY INTO
JUVENILE DETENTION CENTRES

We have continued to enjoy a constructive relationship with the
Depariment of juvenile Justice In 1997-98. We are aware of the
ongoing work being undertaken by all levels within the department to
implement the recommendations from the Ombudsman’s report. To
date we have generally been pleased by the positive changes
securring both in policy and practice. There is still much work to be
done if the depariment is to reach its target of implementing all
recommendations by December 1998, The implementation of some of
the recommendations, notably those relating to the closure of Minda
and Worimi, will be delayed pending the construction and opening of
ather centres, While interim improvements and maintenance of the
buildings have been undertaken at Minda to improve physical safety
and appearance, the need for its closure remains, as is the case for
Warimi.

During the year we readily accepted the department’s invitation 10
comment upon a preliminary drait of their client complaints policy
and procedures to be used within the centres. The development of
such a policy was a major recommendation in the Ombudsman’s
report. The challenge was to design a system that supported front line
staff in rapidly responding to simple complaints before they escalated
into management problems, at the same time as logging sufficiently
accurate complaint data 1o identify trends and 1o act as a quality
assurance mechanism, We understand the policy is seon to be issued
to the centres.

Issues

Table 4: Complaints about the
BEHAVIOUR MAMNAGEMENT Depart of Juvenile: just
The Ombudsman's report strongly criticised the 15997-98
department for Fﬂi_ling to operate meaningiul and Received
appropriately designed behaviour management s "
schemes, Each centre had developed its own Sy
system of behaviours and rewards. Most relied thal i
upan a points system, with paints to be awarded Total 3
by stafi. Most had become de facto punishment Determined written complaints
systems. Foints were routinely deducted for Preliminary or informal investigation completed 9
inappropriate behaviour. The Ombudsman Aastithenl e %
recommended the depariment review the ol i

operation of the schemes in use in the centres and

develop more appropriate ones in consultation Current investigations {at 30 Junel

with experts in the field. Under prelsmanary or informal investigation i
Under formal invesligalion =
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We were therefore concerned 1o find the
department initially left the development of new
systems to each centre with liftle or no guidance or
support from central office. Some centres did make
their own links with child psychologists and similar
experts, Others however appeared to do litthe to
effect positive change. Even thase centres
enthusiastic 1o improve their systems seemed 1o be
unable to complete the task, During routine visits
to centres we would regularly be told the centre
had almost completed the new scheme and its
implementation was only weeks away,
Unfortunately, we were told the same story by the
same centres six of mone months apart, Needless 1o
say the energy and enthusiasm of those workers and
detainees consulted in the initial planning phase
had well and truly waned, Mo doubt pant of the
difficulty in completing the work was the high
numbser of other changes oceurring at the same
fime.

We believe this crucial area needs to be led by
the department’s central office 1o ensure
consslency across centres, Central office is best
placed to call upon the services of specialists in the
area to develop the basic principles and strategies
1o b included in each centre’s behaviour scheme,
We raised our concerns informally with the
department on maore than one occasion. Shortly
after this, the department organised a combined
workshop on the issue for those responsible for
developing the new schemes. In April 1998, the
department released a new policy document, Lise
of Incentive Schemes at fuvenile fustice Centres,
which sets out the key principles to be complied
with in all such schemes operated within the
centres, Some centre staff are frustrated that this
guidance has come so late, when they have
struggled alone for so long, Considering the
petential impact of behaviour management
schemes for detainees, we believe such a
document is a necessary addition to the

department’s policies.

154

STRIP SEARCHES

Strip searches are one of the most uncomfortable,
intrusive and embarrassing procedures that can be
required of a detainee. They can, however, be vital
for the safety and security of the individual and
others. Dwring our visits to the centres, Ombudsman
officers were frequently asked to explain the rights
of detainees and stalf during a strip search, and the
appropriate procedure 1o be used. In some cases
detainees were obviowsly distressed and/or angry at
having been strip searched. They wanted 1o know
their rights so they would feel less vulnerable and
more in control in future, We found a deal of
confusion in some centres, including among senior
vouth workers,

Some detainees alleged they or their friends had
been made to squat or do star jumps while naked,
Others alleged they were made to stand naked for
a long time, and suffered inappropriate remarks or
gestures from staff. A small number alleged staff
had 1ouched them during the search, None of these
actions are permitted. Our staff explained the
appropriate process (o the detainees and, with the
detainess consent, reported any particular matters
tor the centre managers for investigation. We
commaonly requested advice on the outcome of
such investigations. In mast cases there was
insufficient evidence to substantiate the allegations
but staff were reminded of the appropriate
procedures,

Part of the confusion may have been created by
the department’s then review of the search policy.
Qwr office provided a number of comments and
observations on the use of strip searches 1o the
department. These were incorporated into the
review which ook some months to complete, An
interim policy was circulated earlier this year of
which some staff were not aware. It is understood 2
final policy has now been developed and is soon 1o
be: released. We understand it is lo emphasise that
drip searches are to be done only when individual
circumstances require, and are to be considered
exceptional rather than routine procedures, This
accords with our comments. We will be monitoring
the implementation of the policy,



Without waiting for the release of the final
palicy, we have strongly encouraged all centre
managers to arrange for a simple explanatory poster
to b displayed in those rooms wsually used for strip
searches, The poster should set out in simple
language how such searches are 1o be conducted
and what stafi can and can not request detainees to
chr, This should reduce the possibility of future
eonfusion and tension. Centre managers have

agreed 1o this suggestion,

TELEPHONE CONTACT

Im her report, the Ombudsman recommended a
number of changes 1o improve contact between
detainees and their family and suppor networks,
The Ombudsrman's inguiry found 25% of detaineess
in custody in a sample two week period had no
telephone contact with their family during that
tirwe, 76% had three or less calls in that time.
Detainees are entitled to a minimum of two phone
calls each week 1o their family or other approved
persons and additional calls at the discretion of the
manager.

We focused on this issue during our visits to the
centres. We found that, while the centres kept
records of telephone numbers dialled by s1aif, there
was often no indication of whether the call was
successiul, ie., if someone had answered and
spoken 1o the detainee, If the person could not be
reached on the particular night there was no
guarantee the detaines would receive another
opporunity to make that call, The method of
recording usually made it difficult to determine if a
particular detainee had not had telephone contact
with family or friends in a number of weeks, In
some centres the records were of use only to
disprove detainees’ complaints that they had not
been permitted a phone call on a given night. In a
few of these cases we found that while a number
had been dialled and recorded, the detainee had
not been able 1o speak to the nominated person,

We have regularly sugpested centres review
their telephone records system 1o ensure they
recard not anly the number or person called, but
whether the call is successiul. We have further

ISSUES

recommended the records be organised to permit
ready identification of those detainees who have
not had phone contact with a close friend or family
for some time. Once identified, this information
should be referred to the caseworker for possible
action, Most managers have agreed with these
suggestions, These systems will continue to be
examined in future visits.

TRAMNSFERS

Transfers were the third largest source of complaints
receivid about the Department of Juvenile Justice.
Some complained of being denied transfers 1o other
centres. Others complained of being transferred to
an inappropriate centre, In most cases the
complainants believed the move did not recognise
their need 1o be close to their family or other
supports, The department faces an unenviable task
of having 1o prioritise the relative needs of
detainees and their families with the security and
operational needs of the centres. With only nine
detention centnes across the state, and with some
being largely for those on remand, clearly not all
detainees can be accommodated at the centre
closed to their family.

The Ombudsrman's report of the Inguiry imfo
Juvenile Detention Centres recorded concern 3t the
number of transfers cocurning within the system, It
appeared some transfers were occurring for the
needs of the centre, and in response 1o numbers,
with little consideration given to the individual’s
needs and case plan goals, The Ombudsman made
a number of recommendations to reduce the
number of "operational” er arbitrary transfers and
ensure detainee needs are more fully considered in
placement and transier decisions. The following
case study illustrates the continuing need for better
communication and preplanning by those arranging
transfers,

Should he stay or should he got

A detainee complained about being unreasonably
transterred back to Kariong Juvenile Justice Centre
from Riverina Juvenile Justice Centre, He didn’t
believe his conduct required him to be moved
back. We wrote 1o the department. 'We asked why
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the detaimes was returned. We also asked what the
department had considered before it approved the
detainea’s ransfier (o Riveerina,

The department explained the decision was
largely based on the depariment’s inability 1o
provide the approgriate level of counselling for the
detaines at Riverina, The initial transfer to Riverina
was (o facilitate increased family contact. It had
been recommended by the manager and a
counsellor at Kariong. The transfer was on a trial
basis with a settling in period 10 be allowed before
the detainee began counselling at Riverina. The
transfer report stated that counselling would be able
to be maintained on transier 1o the western region,

The detainee stated that he was not told the
transfer was on a trial or temporary basis. After
spending nearly three months at the centre, a
teleconference was held involving 2afl from the
department’s western regional office, head office
and Riverina Juvenile Justice Centre, This was the
first time inquiries appeared to have been made 1o
determine if appropriate counselling could in fact
be maintained for the detainee at Riverina, The
detainee was a repeat sexual offender whose
offences were characterised by a large degree of
vinlence. He was seen to be a serious rigk 1o
individuals, both in the community and within the
jusenile justice system and was considered in need
of an intensive intervention program to address his
offending behaviowr. When it became apparent that
such a program could not be provided at Riverina,
he was moved back to Kariong.

We acknowledge family contact was obwviouwsly
a commendable reason for considering the transfer.
That it proceeded without adequate preparation and
explanation was most unsatisfactory and created
expectations with the detainee that were not able
to be met.

Had the department considered all of the
detainee’s needs, it would have identified the lack
of appropriate counselling resources at Riverina.
This would have allowed the department to either:

*  refuse the ransior

= proceed with the transfer and ensure such
counselling was available; or
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* proceed with the transfer on a temporary basis
purely for the purpose of facilitating family
contact.

All of this should have been explained to the
detainee at a case conference. Instead, the transfer
proceeded on faulty information and Riverina
inherited an additional management problem. The
subsequent transier also resulted in distress and
resentment on the part of the detainee and his
family.

By the time we examined the matter, little
redress was available. We reinforced with the
director-general the need for the department to
improve the fransfer process as previously
recommended in our report of the Inguiny info
Suverle Detention Cantres,

PUNISHMENT AND CONFINEMENT

Another regular feature of our centre visits is a
random review of the minor mishbehaviour books
which record the conduct the subject of an internal
disciplinary charge (e.g. disobeying rubes or
instructionsl, the outcome and punishment given o
detainess, From our reviews we have found:

* Punishments now reflect the full range of
punishments permissible under the Children
(Detention Centres) Act:

- Loss of leisure and additional duties as well
as cautions now appear more frequently. The
Crmbudsman’s inquiry had previously found
confinement to be the predominant
punishment given. Similarly, rather than
giving the maximum length for a
punishment, e.g. three days loss of leisure or
12 hours confinement, individuals may be
given one day, or three hours confinement.
Im some cases, the records show the
punishment was reviewed after a period of
time and further reduced so that, for
example, a three hour confinement was
reduced o two hours as the young person
had calmed down and apologised for their
behaviour.



s [nadequate completion of records:

- To ensure the safety of detainees placed in
confinement (and also segregation), staff are
required to check on them at least every 15
o 20 minutes. Depending upon the detaines,
the interval may be shortened Lo five
minutes. In some cases, constant supervision
has been required. Staff are meant to record
their checks in a log book, detailing the time
of the check and what the person was
observed doing. Deliciencies in these
records were highlighted in the
Ombudsman's report. We have continued to
find records obviously completed either
before or after the time shown on the record.
e marks are relatively common,
Orccasionally, we have found gaps in time of
more than 20 minutes between checks. We
have frequently raised these concerns with
centre managers, While the paperwork is
cumbersome, the physical checks are for the
protection of the detainee and the records
ultimately for the protection of the staff and
the centre. Falsified or incomplete reconds
protect no one. Due 1o the persistence of the
prablem, we have again drawn these issues
1o the director-general’s attention.

» Inappropriate placement in confinement:

— Paperwork indicates that a number of
detainees were placed in confinement prior
to inquiry into a disciplinary charge by a
senior officer. In scame cases, detainees were
placed in confinement for up 1o an hour
before the inquiry was held, Although the
particular volatility of a situation may
require immediate segregation o prevent
harm or injury, the description of the
situation and the person’s behaviour did not
always support the need for the segregation,
The determining officer may also be swayed
in his or her decision regarding choice of
punishment by the need to uphold the
actions of stafi. We suggested that, where
segregation is considered necessary, the time
spent in segregation be effectively deducted
from any later confinement period
determined for the detainee, These issues

ISSUES

weere raised for the direcior-general’s
attentiomn.

The issue of confinement and segregation is well
illustrated by the jollowing case,

Confinement by any other name ...

During a routine visit 1o Reiby, a 17-year-old
detainee complained he had been held in
confinement for almost 18 hours. He knew it was
illegal for a detaines to be confined for more than
iwelve hours, He also complained bhe was nol given
a mattress, even though he was confined through
the night. We raised the matter with the centre
manager and asked for copies of their records. We
did net quite expect the story that unfolded.

The detainee had been given six hours
confinement for disobeying instructions and abusing
slaff. He was placed in the confinement room at
6.15pm. Stafi soon noticed he was smoking, which
meant he must have had a lighter. They requested
he hand it over. He refused. He was then placed in
segregation. During, segregation, staff checks were
recorded every 15 minutes, His segregation
continued from 6, 30pm until 11.45pm when he
surrendered the lighter, He was then made 1o serve
the remainder of his original period of confinement.
Observations were then recorded every 20 minutes,
The observation log book states the detaines was
"released to own room” at 5.30am. In reality, he
was given a mattress and remained in the room
until 8.30am. Mo staff observations were recorded
after 5,30am. It was clearly more convenient that
he not be sent back 10 the dormitory until 8.30am
to avoid possible disruption 1o the unit. The
practice of having the detainee sign his agreement
in advance 1o remain in the confinement room until
the usual wake up time was not followed.

The initial response 1o our inguirses was less
than satisfactory. Clearly there was embarrassment
over the incident. We were told stafi had been
reminded 1o provide a mattress at the usual bed
time. It was also suggested that the detainee must
have been held in segregation from 5.30am 1o
£.30am and that stafl had been reminded of the
need 1o complete the appropriate paperwork, We
tock our concerns to the direclor-general.
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Segregation is used as an mechanism 1o remove
a detainee from contact with athers where there is
a danger to the person or others. In this case, while
the detainee’s status changed, it made no
difference 1o the conditions of his isclation. We
consider segregation was inappropriately used in
breach of s.19 of the Children (Detention Canires)
Act 1987 which provides;

(1) If the superintendent of the detention cerlre
believes on reasonable grounds that a detainee
should be segregated in order to protect the
personal safety of that ar any other detaines, or
af any other person, the superintendent may,
whether or not with the consent of the detainee
direct the segregation of the defainee, subject to
the following conditions:

(b} the duration of the segregation shall be as
short as practicable bul, in any case, shall not
exceed ¥ hoors, or with the approval of the
Director-Ceneral, & howrs, in any period of 24
hoawrs,

(2} A detainee shall not be segregated under this
seclion by way of punishment.

4] A detaines shall nat be sepregated under this
sechion unless the superintendent of the deten-
fion centre i satisfied thal theve is no praclica-
bie aifernative means to protect the personal
safely of the person or persons for whose profec-
tion the delainee is 1o be segregated.

The officer authorising the segregation could not
have believed on reasonable grounds that the
segregation was necessary, There was a practicable
altermative, The detainee was already isolated from
others and under the regular observation of staff.
The only change that was required, if any, was to
increase the frequency of stalf observations, Many
detainees in confinement are checked at five or ten
minute intervals,

As the segregation lasted for over three hoaurs,
s 19010k required it be approved by the director-
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general. This function has been delegated 1o centre
managers. The approval of the acting centre
manager was dated the day after the segrepation
occurned, On its face, the segregation appeared not
1o have been lawiully authorised at the time it
occurred, Lpon inguiry, however, the department
advised the acting centre manager had given
verbal authorisation at the time, but had not signed
the reélevant forms until the next day. The
department i5 10 alter its forms to permit the
recording and verification of verbal appravals,

Stopping the clock again?

The detaines saw no difference between his pericds
of segregation and confinement, We agreed with
him. This situation resulted in the detainee being in
isolation for more than 14 hours, The maximum
permissible period of confinement permitted by the
Act is three hours for a detainee under 16 years of
age and 12 hours for those 16 yvears and older,

(5. 2101 M)}, I was, therefore, also contrary to these
provisions,

The scenario strongly echoes an earlier practice
of “stopping the clock” which the depariment
ceased following our intervention. This is detailed
im our annual report for 1992-93 (p.167), The
practice was to suspend the confinement when it
was interrupted by the hours a detaines would
atherwise have spent locked in his or her room, as
at night. This period was not counted as part of the
confinement and the detaines was required 10 serve
the remaining period of time in the moming. In
response 0 our criticism at that time the
department obained Crown Solicitor's advice
which agreed with our view that the practice was
outside the intention of the legistation. The practice
was stopped. The use of segregation in this case
seems to be opening a door we had thought was
firmly shut to such unacceptable and unlawiul
praclices,

The department acknowledged the situation was
imappropriate and the matter has been discussed
with the officers responsible, The director-general
has also written 1o the detaines expressing regret at
his experience and explaining steps to be taken to
ensure il 15 nat repeated,



Cases

A THOROUGH RESOLUTION

A detainee telephoned us 1o complain that he had
been treated unfairly by a youth worker at a
juvenile justice centre. He told us he and another
ditainee had refused to go 1o school. He had been
punished bat the other detainee had been allowed
to go back 1o school with no punishment. He
believed he had been treated differently as he is
Aboriginal.

We called the centre. The acting centre
manager was aware of the incident. He explained
a number of detainees had refused o go 1o school,
After discussion the others had agreed to atterd but
the detainee who called us had refused and
became very angry. This resulted in him being
punished. The acting centre manager offered to talk
to everyone invalved in the incident and call us
back.

He subsequently advised us that he was satisfied
the incident had been dealt with appropriately and
the punishment justified. However, he was
concerned that the detainee felt that he had been
unfairly reated. The misbehaviour had been
unusual from this young man and he believed it
was important any underlying isswes were sorted
oul, He arranged for the dataines and a youth
worker 1o talk about the whole incident rather than
allow emotions to simmer and possible further
mishehaviour o result. All concerned felt that a
good resolution had been achieved.

RELIGIOUS OBSERVAMNCE

A detainee telephoned us o complain he had been
refused permission 1o observe the requirements of
his religion upon the death of a clase family
member. He had not previously had reason to show
outward signs of his religious convictions while in
custody. His religion required him to abstain from
shaving for a number of days after the death of his
relative, He had been told by the centre manager
he must comply with the department’s requirement

CASES

that detainees b clean shaven ar Be would bee
punished.

The Children (Detention Centres) Regulations
1995 rEquire comtre managers 1o:

take all reasonable steps to facilitate the partici-
pation of detainees in the religious phservances
of their respective religious denominalions,

We spoke with the centre manager concerned,
Lome: doubit exisied at the centre about the
genuineness of the detainee’s religiuus Comvicion.
The centre's records did not show his faith and the
manager believed he might be aware of the
religious observance required by having recently
shared a room with someone who was Greek
Oithodox, However, the manager agreed (o
reconsider the detaines’s request.

The cemtre manager subsequently advised us
that, having discussed the matter at length with the
detainee, he was satisiied the religious request was
genuinge and that all disciplinary measures were
withdrawen. He would be permitted naot 1o shave for
the prescribed period,

QRGANISING LIFE AFTER RELEASE

A woung man called ws from Kariong Juvenile
Justice Centre. He was to be released in a few
days. He told us he had a son 1o support and
wanted to call his previous employers to arrange
work as soon as possible after his release, He said
he had not been permitted 1o make the calls, We
contacted the centre manager, He explained the
calls had probably been refused as the casework
coordinator position was temporarily vacant. The
manager arranged for the acting casework
cocrdinator 1o sit with the young man the next day
while he tried 1o arrange future work.
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Your comments over the
handling of this matter have
been noted and will be the
subject of management action o
improve the handling of FOI
applications, The service
remains committed to upholding
the provisions of the FOI Act and
appreciates your feedback on

this particular issue.

An agency
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Chris Wheeler,
Deputy Ombudsman
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Overview

This section contains an account of our work and activities under the
Freedom of Infarmation Act for the 12 months ended 30 June 1998,
and cur plans for the 1998-99 year, I, and Appendix 9, also
constitute our Freedom of Information Annual Beport, meeting the
annual reporting requirements of 5,68 of the Freedom of Informalion
Act and cl.9 of the Freedom of Information (General) Regulation.

SUMMARY

In 1997-98 the numbser of PO complaints made to this office
increased by 31% from 131 10 171, For the ninth successive year, we
finalised more files than in the previous yvear, this year determining
11% mare complaints than in 1996-97, Unfortunately, for the first
time since 1994-95, we completed fewer complaints than we
received.

Figure 1z Complaints about FOU received and determined
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Table 1: Mature of written and oral complaints about FOI

199798
WRITTEN ORAL
COMPLAINTS COMPLAIMTSS
EMCLIRIES
Access nefused 1LY 43
Advice, pre-intemal review i)
Amenchmient to recands ] )
Charpes 13 10
Commupd conduct 1
Documents not baedd 1
Dmeuments withbeld, delayed, not held or bost 41
Failure to notify 4
inguiries irom sgencies i3
Lost documents 4
Processing delays 9
Thard party abjections 12 16
‘Withhalding documents 14
Wrong procedune 16 14
General advice given 93
Talal 1m7m 60

Figure 2: Outcomes of FOI files completed
1997-94
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COMPLAINTS DETERMINED

Of the complaints resolved, hall were completed by the release of
relevant documents. The other hall were resolved By agencies
addressing delays and making determinations, discounting charges,
agreeing to appropriate administrative actions or providing
explanations andlor apologies for inadequate processing,

O matters resolved through the release of documents, half were
achieved using 5.52A of the FOI Act. As explained in last year's
annual report, this provision gives agencies the opporunity to
redhetermine an FOI application which has been sent 1o us for review.
Redetermination under 5.52A carries with it all the prodections which
the Act affords any agency in relation 1o the original FCH
determination. Without that protection, we believe we would see, as
we did before the introduction of 5,524, a significant number of
agencies unwilling to alter incorrect o unfeasonable decisions.

Where we agreed with agency determinations, we agreed in full
with decisions to fully exempl material on fewer occasions than last
year, but we agreed with decisions to partially exempt more often,
W also agresd with agency decisions to release documents o a
greater extent than last year.

In a number of the complaints represented in fig 2 as “various”,
appropriate action to resobve matters had been taken by the agencies
before we were able to take any substantive action on the complaint,
With other complaints, inquiries revealed that the documents subject
of the FOI applications were genuinely not availalle, gither because
they were lost or not held by the agency, Some complaints concerned
minor processing errors which did not justify detailed investigation. In
others, inquiries revealed that the FOI applications had not been
properly made — for example, that no application fee had been sent.

COMPLAINTS RECEIVED

Increass

In order to understand the significant growth in complainis received,
we conducted an analysis of agencies the subject of complaint, and
compared these with 199697, However, we found linle to explain
the increase,

There was a noticeable expansion in the numbser of councils
complained about (38%) and of complaints about local councils
i56%) but we are not aware of any local government events which
would account for this. There was a considerable increase in the
number of complaints about the Police Service (118%). Considering
the number of applications made to the Service each year (2,290 in
1996-97) an increase of 13 sequests for extenal review is not
significant. Likewise, the overall increase in complaints cannot be

OVERVIEW
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said to represent a definite trend in the way FON is being used in the
community generally or responded to by government. The fact is that
the increase remains small when compared to the number of FCH
applications made to NSW government agencies this year (by our
estimate, probably a litthe over 10,000 — see "Audit statistics” later in
this section).

The following appear 1o us, on the anecdotal evidence available,
to have contributed to this year's increase in requests for external
review of FOI decisions:

* a growing awareness of the Act in the community generally;
« a gradual increase in the use of the Act by the media;

*  a wider spread of agencies the subject of complaint which may
sugpest that agencies inexperienced in FOI have made poor
determinations and may be mone conservative in their decisions);
and

* agencies may be getting better at commumnicating the availability
of external review processes,

Figure 3: Agency determinations as percentages of all files determined

i
[
10.00% e
B.00%
|""'I'I':'.;. -] A o2
il U W3
4.00% 2
]
2 £
r |"|L=-\.'_.;:l . . 5'" g"
o - = - = = =
0.00% -0 <R z E'E
3, 133 s:ds g2l gl il gid
g 55 B = 2
: g En g g% g g
ég $8f BEE® B3l B4l HMP M

[J1996/87 g 1997/98

164 y



MNature of complaints

Half of the complaints received were requests for external review of
agency decisions 1o refuse access o documents in whole or part. The
bulk of the rest of the complaints wisre absout;

wrong procedures;

apencies withholding documents;

third party objections to agency decisions to release documents;
excessive charges; and

breaching of statutory time limits.

Action on delays

The average time taken to complete files this year decreased to less
than 21 weeks (compared to 27 weeks last year). Our aim is to have
no files more than a year old by 30 June 1999, To achieve this it will

be necessary to finalise and close a number of old files which may
resull in a lemporary increase in average completion times,

Mane: Third padty obpections relate bo those irslances where a thied pany
ohjects 1o agency decisions Lo release documents 1o an FOI agplicani
because the third party considers such dischosure would b wneeasonabile
ditsclosure of their personal of busaness affalrs.

OVERVIEW

Figure 4: Complaints about FOI completed
A five year comparison
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Issues

COMMERCIAL IN CONFIDENCE
AGREEMENTS AND PRINCE ALFRED
PRIVATE HOSPITAL

Im last year's annual report, we highlighted our
imvestigation into the FOI determinations of the
Central Sydney Area Health Service {CSAHS). This
mater invalved an application by a medical
specialist for all documents relating to a proposal o
build a private hospital at Camperdown on land
owmned by the CSAHS, The CSAHS had refused the
medical specialist access 0 any documents
relating to the private hospital. This refusal was
based on a confidentiality agreement signed by the
C5AHS and Macquarie Health Corporation Lid, the
company building the private hospital (as well as
cl.4)id) — " prejudicing...the impartial
adjudication of any case” — and cl.15 —
“substantial adverse effect on,.Jfinancial or property
intersts’ — of Schedule 1 to the Act, In the
confidentiality agreement, the CSAHS undentook to
do all it could to exempt documents relating to the
private hospital project from release under the FCy
Act,

Table 2: Complainis about Freediom of Infommation

1997 -98
Received
Writlen 171
Cral Elali]
v nics 1
Toaal 541
Determined written comgilaints
Formal investigation completed [}
Formal investigation discaminsed I
Preliminary of informmal
imvestigations completed 124
Awsessmen] only L
Fan jurisciction issue el
Tatal 148

Curtent investigations (at 30 june)
Linder preliminary or informal investigation 50
Limdder [oemal investigation 5

Even though the contract 1o build the private
hospital had been sigrned in 1989, at the time of our
fimal report in May 1997, no building work on the
private hospital had commenced.

In Movember 1997, the Ombudsman made 3
special repor o Parliament expressing concern that
the CSAHS had refused to comply with her
recommendations that, in the public interest, it
release all the documents relating to the proposal
1o basild the private hospital.

The Ombudsman’s report to Parliament
highlighted her concern that the public should be
informed of the long delay in the process 1o build
the private hospital — a delay that was clearly
contrary to the public interest and had led 10 the
expendilure of vast amounts of public monies and
resources, The recommendation was also made
with regard to the Ombudsman’s concem that the
confidentiality agreement between the CSAHS and
Macquarie Health Corporation amounted 1o an
effort to predetermine exemption of the documents
under the FO Act. The Ombuodsman considered
that this was conlrary 1o the public interest and niod
in the spirit of the Act.

As we detailed in last year's annual report,
urder £,52(4) of the FOV Act we cannod disclose
information in documents that an agency has
claimed is exempl, We subsequently received
legal advice from the Crown Solicitor that we
could not release any exempt maner to the
Parliament in making a special report under the
Cimbudsman Act. In reporting to Parliament we
were, therefore, unable to refer to material claimed
a5 exempt by the CSAHS. However, our report did

Table 3: Complaints resolved
las a percentage of all completed maners)
1996-97 1997-58
Al documents reeased 165 7%
Some of most documents
released 16%: 7o
Resolved tor olher reasons 11%: 14%.
Total resolved 435 28%
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recommend that the FOU Act be amended 1o enable
the Ombudsman to release exempt matter 1o
Parliament, where we deem this to be in the public
interest. To our knowledge, no action has been
taken on that recommendation.

In the report to Parliament, the Ombudsman
recommended that the Premier and the Minister for
Local Government prepare circulars informing
agencies that it is unacceptable to enter into
confidentiality agreements that are contrary to the
letter and spirit of the FON Act. To our knowledge,
no action has been 1aken on this recommendation.

CONSULTING APPLICANTS ON THE
SCOPE OF APPLICATIONS

Thie Ombudsman takes the view that consultation
with applicants on the scope of their FOI
applications is an important part of processing large
applications. In this regard, s.25(1)(al} of the Act
provides thal an agency may refuse access to
documents on the basis that the work involved in
dealing with the application would substantially
and wnreasomably divert the agency’s resources
away from their use by the agency in the exercise
of its functions. However, 5.25(5) of the Act also
provides that, prior 1o refusing access on that basis,
agencies must first endeavour 1o assist the FOI
applicant to amend the application so that the work
involved in dealing with it would no longer
substantially and unreasonably divert the agency's
MSOLTCES,

Such consultation will often save the agency
time and trouble. Further, ill feeling on the part of
applicants and complaints to this office may be
avoided if agencies;

# fake the time to explain to applicants, clearly
and chjectively, based on solid evidence, the
workload implications of their applications; and

= seriously seek to meet applicants’ needs when
negoliating narrower terms for their application.

Im our view, before 5. 250111} is relied upon,
documentary evidence of a reasonably detailed
discussion with the applicant {under 5.25(5)) and a
reasonably detailed beeakdown of cost estimates,
should exist, Further, where such discussion is

ISSUES

considered impossible because of a breakdown in
communication between the agency and the
applicant, as a resull of a pre-existing dispute,
agencies should consider alternative options. For
example, agencies could arrange for an
independent person 1o approach the applicant with
a detailed and supported explanation of the
difficuliies raised by the application, with authority
1o negotate narrower lerms acceptable fo the
applicant,

The importance of agencies consulting with
applicants on the scope of their applications where
they appear 1o be 1oo broad, is illusirated in the
following examples.

Case

A doctor's FOI application was acknowledged 15
days after receipt, anly six days prior to the
statutory time limit for completion of the
application. The agency lan area health service)
requested four weeks — presumably an additional
four wiseks — to comply because of the scope of
the application. Despite the extension, the area
health service was unable 1o complete the
application until a month after the extended date.

The terms of the POI application were, in our
view, very clear, They concerned documents
created as a result of a letter of complaint writlen
by the applicant about internal management
problems in the hospital to which the applicant had
visiting rights. The applicant suspected very little
had been done about the complaint and wished to
see any documentation that had been generated, 1o
see what progress had been made, Any documents
that pre-dated the better of complaint the applicant
wriote 1o the hospital were, therefore, irmelevant to
the FOI application. However, all the documents to
which the service provided access, bar one, pre-
dated the letter of complaint. The one document
provided which was dated after the letter of
complaint was also irrelevant due to its content.

It seemed clear to ws that the area bealth
service had seriously misinterpreted the terms of
the FOI application and, as a result, the applicant
suffered a significant disadvantage in terms of
delay. A telephone call from the service 1o the
applicant would have immediately revealed that
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any documents prior to the letter of complaint the
applicant had written 1o the hospital, were
irrelevant to the application.

Case 2

A regulatory body refused acoess o the records and
recammendations of an advisory council in relation
to a function of the body, The basis of refusal was
5. 2500 at), Our inguiries revealed the terms of the
application encompassed a large amount of
documentation going back to the mid 1980s,
including minutes and information on personal files
of small businesses which would have required
consultation prior to release. This, combined with
the small size of the agency, suggested that the
amount of work involved in processing the
application may have been unreasonable,
However, the agency’s FOI determinations did not
give any details to back up the claim of
unreasonable workload (such as the approximate
number of docurments covered by the terms of the
application, or an estimate of the number of staff
required 1o process the application within 21 days
and the number of howrs required 1o do sol, There
wias also a question as to whether the agency had
known of, and followed the requirement in, s.25(5).
This office explained to the applicant the
difficulties inherent in the terms of the FOi
application and the applicant was prepared to
significantly limit those terms. The agency very
guickly gave the apphicant the documents covered
by the new terms,

Case 3

A local council applied 1o a county council for,
among ather things, all documents in relation to all
approvals and consideration by the county coundil
under the Envirenmental Planning and Assessment
Act and the Local Govermment Act. The county
council refused access under <. 25(1)(al), estimating
100 1o 150 hours of processing time and the full
time attention of two staff members and other staff
part time. This estimate surprised the local council,
who suspected that the county council did nat in
fact hold any such documents. The local council
believed that the county council was not, and
never had been, an approval authority under these
or any other Acts. Part of the purpose of the
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application was to oblain a written statement from
the county council [for the local council's own
lepal purposes) that would support its belief that no
documents were held.

Chur inguiries eevealed that the county council
had been in existence for about 30 years. The
general manager contended that there was no lime
limit in the FOF application and that it therefone
had 1o be taken as applving o the full 30 vears, In
our view, he could not have said for certain
whether documents existed or nol Tor that period as
he had only been employed there for five vears, He
may have had an idea, however, to properly meet
his obligations under the FOI Act, he would have
needed to be reasonably certain as to the existence
or otherwise of such documents. He would
therefore have had to examine many of the old
recards 1o determine whether or nod such
documents wene held,

This process would clearly have been very time-
consuming if done thoroughly, as required if his
obligations under the Act were 10 be met, I was
difficult to say whether the 100 to 150 hour
estimate was a reasonable, but our experience of
the FOI process sugpested that it could take that

lang.

We did, howewver, have some concern with
regard to reliance on s.25(1)(a1) given that it
did not appear that the agency had taken
appropriate sleps o assist the applicant to amend
the application. The general manager of the county
council informed us that he had spoken o the local
council’s general manager about the application,
who had said e wanted it to stand. In owur view,
% 2505) requires a more thorough negatiation
between agency and applicant than this
conversation suggested and we informed the
peneral manager of the county council
accordingly,



Cases

HEALTHY RESPECT

A lobby group acting on behalf of a major chain of
health product related shops complained about the
failure of the Depaniment of Health to release
certain documents to them under the FOP Act, The
application and its refusal were the culmination of
a bongstanding dispute between the parties. The
lohby group requested a review of the decition. The
department claimed various exemplions based on
legal professional privilege, documents prepared for
cabinet and the fact that many documents
concermed the affairs of third parties. As no
permission for release had been given, disclosure
was seen as unreasonable,

An external review by this office of the quantity
of documents involved would have taken a greal
deal of time. The FOI officer concerned knew the
mediation process offered an opportuntity for
speedy resolution of all the issues. Al the very
least, the potential existed for the request four
documents to be narrowed, after discussions, 1o a
mone manageable level,

Even more than usual, the issues of
communication and relationship were paramount.
The face 1o face contact provided by mediation
encourages frank discussion and allows significant
miscenceptions to be clarified. Delays and poor
communication were acknowledged. As the air
cleared on these issues, the more technical aspects
of the dispute became easier to deal with, Because
each party was open about ils interesis, each
quickly came 1o understand and accept the other’s
interests as being legitimate. Within a short time it
was agreed that certain documents would be
released and the request for other documents was
withdrawn,

The entire matter was resolved and the parties left
the mediation with an increased understanding of
each other’s position and some positive ideas on how
1o aveid a similar situation in the future. The specific,
actionable problem was used 1o create systemic
improvement in the agency’s policies and procedures,
to thee Benefit of all members of the public.

CASES

READ ALL ABOUT IT!

Cine malter identified as amenable 1 resalution by
mediation involved an FOI reguest o the MSW
Police Service by a journalist on a Sydney daily
newspaper, The journalist was seeking information
about a sensitive area of police activities and the
application had been refused on various grounds.

With some hesitation, the parties agreed to
come o a mediation session held by this office,
with two neutral mediatiors assisting the parties to
discuss the issues and come up with solutions,
Knowing thal one party was a newspaper caused a
good deal of alarm about confidentiality, so this
wias thae first matter addressed. It was dealt with by
our standard agreement to mediate, coupled with
assurances and undertakings to keep the discussions
“off the record”.

The newspaper representatives explained the
nature of the information they were seeking and
why they wanted it In the light of the recent Royal
Commission the information was certainly
newswaorlhy, and the Police Service representatives
urderstond this. However, the police
representatives were in turn able 1o explain that
rech of the information requested either did not
exist or would be meaningless, and hence the
impracticality of the FOU request in its current form.

In addition, there were some public interest
aspects against releasing the information which had
to be balanced with the public's interest in the
information being made public. As their
understanding deepened, the newspaper
representatives acknowledged the concerns of the
police. The parties began 1o consider ways in
which bath sides could benefit from an exchange of
information, As the benefits of the mediation
process became tangible, both parties relaxed theirs
initial positions and an agreement was reached.

INDIGENOUS SECRETS?

The Australian Museum received an FOI
application for the entire catalogue to the
Museum's Australian Aboriginal collection. The
applicant received access to some copies of one
catalogue bt was denied access 1o anather set
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which the museum considered to contain
information that was secret and sacred to
Aboriginal communities. The documents referred in
detail to secret/sacred objects held by the museum
and to the secret community stories relating to
those chjects. The first catalogue contained brief
references to each fiuringa and to other secret/
sacred obpects but did not contain the level of
detail required by the applicant, an independent
researcher, Issues for this office to consider in
refation 1o the request included whether the
Ombudsman should view the documents given
thiir culiural sensitivity, whether the museum’s
determinations were deficient, and whether any
exemption clauses in Schedule 1 of the FO! Acr,
such as clg, cl.13 and cl. 16, applied o the
documends.

We came o the preliminary view that the
determinations of the FOI application were
deficient in that the reasons given for the refusal of
access did not specify that the documents were
exempt under 5.25 of the Act and did not specify
under which clauses in Schedule 1 exemption was
claimed. Reliance was placed entirely on the
museum’s policy of resiricted access (o the
collection. We were aware that the initial
determination was based closely upon advice from
the Crown Solicitor’s office, however, we
considered i unfortunate that the sample notice of
determination at the end of the advice apparently
did mod reflect the discussion of possible exemption
clauses in the body of the advice,

It became apparent during our inquiries that the
cultural sensitivity of the objects and the closed
catalogue was extreme — only two or three staff in
the museum had access (o the separate locked
storage area in which the catalogue and the objects
were housed, and those staff only had access by
agreement with the Aboriginal community,
Consequently, although we had statutory power to
examine the catalogue under the FOF Act, we
decided not to exercise that power in order to avoid
the likelihood of offending the Aboriginal
community, Instead, we asked the museum to
provide details as to the precise categories of
information on the catalogue and for samples of the
cards with exempt matter deleted but described by
type. We concluded that a substantial amount of
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infermaticn in relation to each object could not
reasanably be classified as secret/sacred, for
example, the object number, date of acquisition,
place and community of crigin, ivpe of object,
donor or history of acquisition, condition,
dimensions, and of what the secretsacred objects
wene made,

Civen the museum's obvious concern abut
disclosure, we considered whether any exemption
clauses in Schedule 1 applied in relation to the
remainder of the information on the catalogue
cards and the attachments to them. We decided
that cl.b wis most unlikely to apply to any
information in the catalogue. While it was clear
that information about the ohjects was of great
personal value 1o Aboriginal communities, we
thought it unlikely, from the information supplied
by the museum that much of that information
concerned, in the terms of 5.31 and ¢l & of
Schedule 1 of the Act, the personal affairs of any
persan, living or deceased. For a conclusion to be
made otherwise, in our view it would have had 10
refer to that person. As we understood it lintle, i
any, of the information on the cards referred to
persons. Where it did, however, we acknowledged
the possibility that cl. & might apply.

In owr view, cl.13 [documents containing
confidential materiall was unlikely to apply 1o any
information in the catalogue. It appeared clear
from the information supplied by the museum that
the wvast majority, il not all, of the items, and the
information andfor photoiraphs about them, were
received by the museum at a time well before their
cultural sensitivity was appropriately
acknowledged, In this context, their receipt by the
museum in no way incorporated any expectation or
understanding of confidentiality — of the objects
themselves or the catalogue entries in relation to
the objects. The museum's palicy made a
statement which supported this view:

tnitially objects of a secret/sacred nature were
collected by the Australian Museum as exotic
examples of Australian Aboriginal material
culture, In this sense they were viewed in much
the same light as other objects and there were
no special concerns abowt their storage or
handling.



The museum supplied ample evidence of the
extreme cultural sensitivity surrounding secret/
sacred objects and some of the information, such as
their associated stories, and photographs, which
related to them. It also provided evidence of the
adoption of a widespread, and probably universal,
policy in Australia of restricting access to
museums’ holdings of such ebjects. The museum
advised the Ombudsman that to make secretfsacred
information available to anyone not approvisd to
examine the material would violate the trust of the
Aboriginal community and woould ot b in the
public interest, Further, that there was concern that
if the museum were to make information available,
the Aboriginal community would be likely to take
legal action against the museumn,

The musewm pointed out thal its policy stated as
a “guiding principle that “consultation with
Aboriginal peaple abowt Aboriginal heritage and
culture is essential*and “consultation means that
museum stafi will talk with Aboriginal communilics
in order to gain their opinion and their advice about
the current and future protection and management
of Aboriginal heritage and culture within the
Museum’s jurisdiction . The palicy further stated
that the museum “has a moral obligation to curate
the secretsacred collection in lime with the wishes
of the apprapriate Aboviginal person or persons with
proven rights of access/ownership . In line with this
policy, an Aboriginal heritage advisory commilles
was established by the museum to ensure
Abariginal imput.

For these reasons, wie concluded that disclosure
of the catalgouse 1o the applicant could reasonably
be expected 1o have an adverse effect on the
museum’s function to consult with, and seek the
opinion and advice of, Aboriginal communities
about Aboriginal heritage and culture, We
concluded that cl.166a)livh of Schedule 1 of the Act
applied to the catalogue. This clause has a public
interest component. Afler an examination, we
concluded the public interest in disclosure was
outwirighed to a considerable extent by the public
interest in the museéum maintaining good relations
with the Aboriginal community.

CASES

We ook the unusual course of making a
suggestion under 5.52A of the Act that a particular
exemplion clause be applied to the documents.
Suggestions made by this office under 5.52A usually
disagree with an agency’s claim of exemplion and
suggest release of documents, However, on this
occasion, we suggested that the Australian Museum
review its determinations and refuse access to the
entire catalogue of the fjuringa collection on the
basis the documents were exempt under cl.16la)livi
and (b of Schedule T af the FON Act. Howsever,
maore in line with usual practice, we then suggested
the museumn decide that it was practicable o give
access 1o copies of the entire catalogue from which
the exempd matter had been deleted. We also
suggested that, prior 1o deleting the exempl matter,
the Australian Museum consult with the applicant
under s.25(4)(b} of the Act 10 determine if he
wished to be given access 10 such copies.

As we had not seen the relevant documentation
we urged that the museum take great care o only
delete material which could begitimately, i
disclosed, bring about the effects in cl.16(a)livl and
{bh, The suggestion was fully adopted by the
mugeum, Although the request for extemal review
was considered resolved 1o the Ombudsman’s
satisfaction, the applicant was naot satisfied as, in
his wiew, his research required toal access.

PETITIONS

A member of Parliament requested an external
review of a local council's decision to release a
petition signed by a number of neighbours in
relation 1o the erection of unapproved aerials on a
roof. The MP had, on the petiticners’ requests,
submitted the petition to council with a covering
letter, On receiving an FOI application for the
petition, council decided the pelition was a public
document, The MP unsuccessfully objected to this
decision at the internal review stagi and
subsequently complained to us. Issues for this office
to consider in relation to the MP's request included
whether the petition was a public document,
whether the petition contained personal affairs
information, and whether disclosure of the petition
would constitute the unreasonable disclosure of

personal affairs.
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W learned that the petition had been tabled in
open council and was available for inspection on
that day and the next under .11 of the Local
Caverament Acl, Further, the council had an
informal practice 1o make available documents
txbled in open council without the need for an FCH
application, The petition would therefore probably
have been made available at any time after the
tabling, We concluded that, given this practice,
council could have refused acoess 1o the petition
on the basis that it was a document available from,
or available for inspection al, council, free of
charge, in accordance with council’s policies and
practices (5. 2501 Hk1]1.

We considered that a petition is by nature a
public document. We thought it doubtiul that,
given the public context of a petition, it would be
reasonable to consider the names, addresses and
signatures as information concerning the personal
affairs of the signatories in the terms of 5.31 and
clb. In this particular matter, after consultation,
only one petitioner objected to their details being
dhisclosed — inour view, insufficient grounds for an
entire pefition to be exempled from release, We
apreed in full with the council’s decision.

IMPROPER COMMERCIAL ACTIONS -
SHOULD THAT BE DISCLOSED?

We received a complaint from a former
commercial contractor with the Department of
Corrective Services wha had been providing
services o a commercial unil within the
department. He had applied 1o the departiment for
bwo reqrorts written by a sendor stafl msembser alsout
allegations of misconduct involving departmental
staff and another private contractor. One of the
repots, which was withheld in full by the
depariment, contained information about the FOI
applicant in addition to the allegations about the
slaff and another contractor.

We approached the depariment with the view
that the information in the report that concerned
the contractor who had made the FOI application
should be refeased 1o him, We also felt that certain
infarmation in the report that concerned the affairs
of the department should also be disclosed. We
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agreed with the depariment that allegations of
misconduct about departmental staff werne
appropriately exempt, as the release of such
material may unnecessarily damage the reputation
of those staif members. We also agreed that
information in the report about the business or
commercial affairs of other private contractors
should remain exempl. Very reluctantly, the
department agreed to release those parts of the
report 1o the contractos that we did mod consider
should remain exempt.

In finalising the complaint we advised the
department that we did not agree with its view that
information disclosing that a private contractor had
improperly overcharged the department for the
provision of goods could be considered 1o be
information of a “commercial value” (to that private
contractor) that would be damaged if it was
released,

YES, WE HAVE THE DOCUMENT YOU
WANT...

A prominent journalist applied 1o the Department of
Education and Training for documents showing an
analysis of the performance of schools using a mew
system that had recently been adopted called the
“value added measure”, Following clarification of
the terms of her request, the department told her
that it had one document that she wanted. The
departiment also advised her that this one document
had been prepared for submission to Cabinet and
was therefore exempt under cl.1{1Mal of Schedube 1
in the FON Act. After receiving the journalist’'s
complainl we wrote to the department expressing
our surprise that they should hold only a one page
document detailing such an important and
complicated analysis of school educational results,
In her letter 10 ws, the journalist had also expressed
suprise that the depariment should only have “one
document” relevant to her FOI application. In our
view, from the context and terms of the
department’s response to the FOI application, it
was reasonable for the applicant to understand
from the department's determination that the
document consisted of only one page. It turned out,



however, that the document was 45 pages and
consisted of;

» 3 one-page covering letter 1o the Direcior-
General of the Cabinet Office;

» a four-page Cabinet Office minute;

*  an attachment of 11 pages being a table
showing a preliminary analysis of value added
data in high schools; and

+ an altachment of 25 pages being a table
showing a prelimary analysis of value added
diata in primary schools.

The department subsequently advised us that the
Director-General of the Cabinet Oifice had issued a
cedificate under .22 of the Ombudaman Acl for
the decument in question, Under this section, a
certificate indicates that a document is a Cabinet
document and is exempt under ¢l 1(1}a) of
Schedule 1 in the FOP Act. Because a cenlificate
had been issued by the director-general, we were
unable to oblain the document in arder 1o verify
whether it was, in fact, exempt under this clause.
However, we advised the department in very strong
terms that we considened its advice to the journalist
was misleading, as it appeared to have been
designed to make her helieve the department held
only one page and not the 45-page report that
actually exisied.

| WANT TO BE A COP!

We received a complaint from a woman who had
been denied access to documents by the Police
Service that related 1o her failed attempt to be
accepted as a police officer. After putting in her
employment application with the Police Service,
she found out that a serving police officer lived in
the same street as her. She subsequently attempted
to bedriend him in an effort to learn more about the
role of police officers. However, after some time
her efiars in friendship seemed to move onto the
level of fixation. The serving police officer
subsequently put in a submission to the personnel
area of the Police Service highlighting his concerns
that she may not be suitable for a police career.
His submission was soon supported by reports
submitted about her by members of the public who

CASES

knew her and expressed their concerns that, due o
her personality, she would probably not make a
pood police officer, She applied under the FON Act
for all these submissions about her. The Palice
Service refused her access 1o all the material.

We agreed with the determinations to exempt
the submissions from the public as we considered it
is important that the Police Service not be hindered
in receiving appropriate confidential information
from members of the public about applicants who
may not have the capacity 10 properly periorm the
duties of a police officer. This may occur if the
public became reluctant to provide information
about Police Service applicants because their
submissions were released. However, we did
recommend 1o the Service (under s.52A of the FOHI
Actl that the police officer’s submission about the
applicant be released to her as he was acting
largely in the course of his official duties, The
Police Service released the report,

THAT INSPECTOR SWORE AT ME!

We received a complaint from a former official of
a metropolitan council. He had recemly resigned.
While still employed with the council he had been
the subject of a wrilten complaint by a professional
in the building industry, The allegation made to the
council was that the former official had acted
improperly in carrying oul his official duties and
had offered a bribe 1o the professional concerned,
an action that may constitute corrupt conduct. The
former official had applied for access 1o the lemer
of complaint about him. The council refused him
access 10 the entire letter under various clauses of
Schedule 1 in the FOV Act. While the council did
not handle his FOI application particularly well,
we nevertheless apreed that the letter of complaint
about the official was appropriately exempl. This
was on the basis that the release of complaints
about the conduct of officials may result in
members of the public being reluctant to lodge
such complaints in future. We felt there was a
strong argument that it was in the public interest
that councils continue o be informed by the public
of possible inappropriate conduct by staff o
councillors,
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OH NO, NOT THE AUDITORS AGAIN!

We received a comiplaint from a volunteer warker
who had been part of an community group working
in a primary school. Some money which the group
had 1aken in selling products at the school had
been disappearing over a period of time, which
resulted in the Department of Education and
Training conducting an internal audit investigation
inder thee missing funds. The audit report found
ancher volunteer worker in the group had possibly
misappropriated some funds but that the volunteer
whao had complained 1o us had not acted
impropedly, The complainant had applied 1o the
depantment under the FOY Act for the audit report.
However, the department had refused her access,
We agreed with the department that release of that
part of the audit report concerning the personal
affairs of other people would be unreasomakble,
However, we did not agree with the departiment’s
view that a release of that section of the repodt
dealing with the complainant would prejudice any
Turtheer investigation of the issues raised in the
repor (based upon information we had received, no
further action about the issues raised in the report
would be taken). The department agreed, reviewed
its determinations under 5,524 of the FOP Act and
rislepsed those parts of the awdit report o the
complainant that related 1o her.

This case can be distinguished from the previous
case on the basis that it did not concern a letter of
complaini, and the content of the relevant
document did nid include allegations about the
conduct of the FOI applicant,

RAIL SERVICES AUTHORITY

The FOI applicant in this instance commenced
employment as a solicitor with the then Bail
Services Authority (RSA). Following continuing
concern about his capability to adequately perform
his duties, the solicitor's employment contract wias
terminated prior to him becoming a permanent
employee. A psychiatrist’s report about him had
been requested by the RSA just bwo weeks after his
employment was terminated, He subsegquently
applied under the FOY Act for the psychiatrist’s
report. The RSA denied him access, claiming the
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repodl was subject 1o legal professional privilege as
it was requested for the dominant purpose of
reasonably anticipated legal proceedings involving
the solicitor and the RSA.

Fellowing our inguiries, we disagresd with the
R3A as it seemed 1o us that the psvchiatrist’s report
was obtained in the normal process of dealing with
his worker’s compensation claim, which meant that
the report could not be subject 1o legal professional
privilege. The RSA apreed 1o release the repont 1o the
solicitor.

SYDNEY COVE AUTHORITY

A former contractor with the Sydney Cove
Authority had applied for access to numerosus
documents relating both to himself and a decision
of the authorily 10 award a maintenance contract in
which he was not the chosen tenderer. In its
determinations of his FOI applications the authaority
followed a particularly legalistic approach. The
Ombudsman believes that determinations under the
FCN Act should be easy to read and not be based
upon complicated legalistic principles. The
authority refused the former conlractor access to
numerous documents under clb, <19, cl.10 and
cl.iblalivl of Schedule 1. Following our
examination of the complaint we did nol consider
that various documents should be exempt,
particularly those in which the contractor had been
criticised by the authority. Following our
representations, the authority agreed 1o release
mesl of the requested documents,



Audit statistics

SUMMARY

Dhuring the year, we conducted a second audit of
compliance by government agencies with the
annual reporting requirements of the FOI Act. From
the audit it appears that:

= our estimate of the overall number of FOI
applications made to NSW agencies in 1996-97
decreased by about 6% from the previous year,
primarily because area health services have
now adopted “open access” policies;

» while the number of applications resulting in
full or partial release of documents decreased
slightly from the previous year, the number of
applications resulting in access being
completely refused remained largely the same:

 little use was again made of the right 1o seek
the amendment of records where they are
considered 10 be incomplete, incormect, out of
date or misleading:

o the Act does not have significant resource
implications for most agencies;

* there has been a continuing poor level of
compliance with FOI annual reporting. although
some there has been some improverment owvier
the previous years;

# (here has been a serious failure by a significant
number of NSW Government agencies to
comply with the summary of affairs
requirements of the Act (for example at least 68
agencies failed 10 publish a summary of affairs
in the June reporting period and at least 29
agencies have failed 1o do so in the last four

reporting periods);

* a review of the summaries of affairs published
by NSW Government agencies in the last two
reporting periods indicates a significant,
widespread and increasing failure o comply
with the requirements of the Act; and

AUDITSTATISTICS

= a review of the summaries of affairs published
by local councils in the past two reporing
periods indicates that the improvement
achieved in the June "97 reporting period has
largely been maintained, although there is an
increasing numbser of councils failing to comply.

While 132 agencies ware the subject of this
audit, the results are drawn from 113 annual reports
for the year 1996-97. The remainder consisted of
ministerial offices iwhose statistics were all
included im the Premier's Department’s annual
report), and agencies that failed 1o publish an
annual report for 1996-97.

USE OF FOI BY THE PUBLIC

The information contained in the audit indicates
that the access (o information provisions of the FOP
Act appear 1o be significantly underused by the
public, Ansing out of our 199596 audit, we
estimated that most NSW agencies would have
received on average less than eight FOI
applications in that year. This figure is unlikely to
have chanped significantly and is assumed to be
il relevant fior the 1996-97 reporting year.

Table 4: Reviews and appeals
1995-96 1996-97
Mo, T Mo. %
Imtermal rivises 115 95" 141 107
Upheld 70 a1 A3 Gigre
Varhed i 2rmm 42 e

b L 13104)

District Court appeals 9™

Ombudsman reviews

1351

e

1 Percendages of PO applicairons fefused ol
ar refused in et

21 Percentages of inhernal review apglic slions,

A Mol ol resnits were inclisded i the audiled annual
regonts and some applications were nol defermined
during Ihe reponling pear,

4] Actwal number of applications doe review by Ombwcdsman
in that year.

51 Acieal number of appeals notifed fo Chndradsman By
Listricr Courl Regislry.
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W estimated that between 10,500 and 11,000
FOH apphications were made 10 NSW public sector
agencies in 1995-96, with our best guess being
appraximately 10,800, For 1996-97, we estimate
this averall figure actually declined by
appraximately 600 1o arownd 10,200, This is
explained by the significant decrease in FOI
applications 1o area health services (1,157 between
1995-096 and 1995-971. The reason for this decrease
15 the adoption by area health services of “open
access” policies recommended by the Department
of Health, If the numbers of FOI applications 1o
area hsalth service are deleted from the
calculations for bath vears, the number of FOI
applications to the remaining 1207 agencies
increased by over 7% (i.e, from 4,923 in 1995-96
ter 5,308 in 1996-97),

DETERMINATION OF FOI
APPLICATIONS BY N5W AGEMNCIES

In 19965-97 all requested documents were released
in approximately 78.3% of the determinations
reported in e audil {a decrease of 2.4% from
1995-96]). A large majority of determinations
[B9.3%) resulted in the release of either all ar some
of the documents requested {a decrease of 3% from
199596,

Only 6.7% of reported applications resulted in
access being completely refused (the same as
1995-96). A further 11% resulted in access being
refused in part {a similar result to 1995-96). In
relation tothe 1,318 applications refused in whole
or in part, 1471 applicants (10,755 then sought an
internal review by the agency concerned, OF these
only 42 [29,.7%) were reported as being successiul
with the orginal determination being varied,

COMPLAINTS TO THE OMBUDSMAN

CH the B3 reported applications for internal review
which were fully unsuccessiul (i.e. the onginal
cetermination was upheld), it was reported by
agencies that approximately 56% complained o
the Ombudsman. In fact, it is likely this figure was
much higher — the audited agencies may not have
been informed about complaints 1o the

176

Ombudsman which were declined {for example,
due 1o lack of jurisdiction where the applicant had
failed 1o apply for an internal review, or complaints
that were withdrawn), or complaints made by third
parties objecting to decisions to release documenis,

The actual number of FOI related complaints
rmade to the Ombudsman in the last five years are
set out in fig 1.

Thee results of the audil indicate that most FOI
complaints made to the Ombudsman appear to
relate to agencies that receive relatively few FOI
applications.

Oinly four appeals were reported by the audited
agencies as having been made to the District
Court. Motifications to the Ombudsman from the
Dvistrict Courl Registry indicate that in fact 13
appeals were lodged in that period from
determinations made by all agencies in M5W,

OTHER APPLICATIONS

At least 1,374 of the applications reposted 1o have
been made to MW agencies in 1996=97 wene
determined an the basis that the documents did not
exist feg. 1,150 applications to the Police Service
seeking the applicants” criminal records where no
trace of such records could be found) or did not
meed 1o be released under FOL for various reasons
(such as where the documents were Olhensise
available],

Mo ministerial certificates were reported to have
been issied under 5,59 of the FODAct (a ministerial
cerificate is taken to be conclusive evidence that
documents are restricted documents, Le. cabinet
documents, execulive council documents, ar
documents affecting law enforcement and public
safety].

AMENDMENT OF RECORDS

Wery little use was made of the amendment of
records provisions of the FON Act (where a person
is of the opinion that information in an agency’s
records s incomplete, incorrect, out of date or
misleading). There were only 11 reported
applications made for amendment of personal



records in 1996-97 (down from 14 reparted in
199596}, This is presumably because people are
unaware of their rights to seek amendment of
records relating 1o their personal affairs. Such
minimal use of these provisions continues 1o be a
matiter of paricular concern.

RESOURCE IMPLICATIONS OF THE FOI
ACT

It appears that the FOV Act does not have
significant resource implications for most public
sector agencies. In this regard, in 1995-96;

= 15% of the audited agencies (i.e, 20) received
829% of the FOI applications reported in the
audit ithe 20 agencies that appear to have
received the most FOI applications in NSW
received B0% of our estimate of the total
nurnber of applications in 1996-97);

= 17% of audited agencies (i.e. 23) received no
FO applications and made a nil return;

= the remaining 68% of audited agencies
received an average of only 14 FOI applications
each (on the basis of our 1995-96 audit results it
is likely that most agencies in N5W would have
received less than eight FOI applicationsh;

= the 47 agencies that reported having consulted
with members of the public each consulted 24

people on average; and

= from the available figures it can be assumied
that most agencies would not have been
required 1o consult with more than a tetal of 10
people in the course of 1996-97 prior to
releasing documents.

OMBUDSMAN AUDITS

As mentioned in our 1995-96 annual report, in
order o improve our work as an external review
agency under the FOI Act and 1o foster the spirit of
open government in NSW, we maintain an active
role in promating FOL

The FON Act requires public sector agencies in
MEW 1o regularly publish certain information about:

AUDITSTATISTICS

« the affairs of the agency, including a description
of the agency’s structure, funclions, kinds of
documents held by the agency and a list of all
policy documents; and

= the adminisiration of FOI by the agency,
including FOI statistics, an assessment of the
impact of the FOI Act on the agency’s
aclivities, and 0 on,

We have continued our progeam 1o audit
compliance by government agencies with the
requirements of the FOI Act. The audit program
arises oul of:

o pur long standing concerns abowt the standard of
FOI reporting by agencies; and

& the Public Accounts Committes's
recommendation that the Ombudsman audit
FOI annual reparting by agencies (in its 1996
report, Annual Reparting in the N5W Public
Sectar),

AUDIT PROGRAM

The FON audits for 1996-97 included an assessmeant
of compliance:

# by a sample of 133 agencies with the annual
repoarting requirements set out in 5,68 of the FOI
Act, cl.9 of the Freedom of Information
{Generall Regulation 1995 and Appendix B to
the FO! Procedure Manual published by the
Premier’s Departement [3rd edition) in 1994;

o by NSW Government agencies with the
summary of affairs requirements set out in 5.14
of the FOV Act; and

* by local councils with the summaries of affairs
requirements in s.14 of the FOF Act,

FOI ANNUAL REPORTING

Chur 199798 audit revealed a continuing poor
lewvel of compliance by public sector agencies with
the annual reporting requirements of the FOI Act,
although there was some improvement on the level
of complaince identified last year:
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*  37% of the agencies audited did not comply
with the FOI annual reporting requirements:

- 2% completely failed 10 comply compared
with 13% last year (i.e. no annual repodt or
no reference to FOI reporting requirements);

- 35% inadequately complied compared with
39% last year (i.e. the content and format of
the FON information contained in the annual
reports did not comply with annual reponting
requirements. in significant respectsk;

* 63% of the agencies adequately or fully
comiplicd with annual reporting requiremnis:

= 10% adequately complied = the same as
last year {i.e. the content and format of the
annual repons generally complied, although
coerain information was nat included);

- 17% lodged nil returns compared 1o 19%
previously (i.e. the agencies reported they
received no FOI applications); and

- 36% fully complied with FCI annual
reporling requirements compared to only
19% previously.

The marked improvement in the number of
agencies fully complying is most likely due to the
fact that, following last years audit, we wrote to all
agencies that failed 1o comply, outlining our
particular concerns.

AUDIT OF SUMMARIES OF AFFAIRS OF
NSW GOVERNMENT DEPARTMENTS/
STATUTORY AUTHORITIES

We conducted an audit of compliance by NSW
Government departments and statutory authorities
with the summary of affairs requitements in s.14 of
the FOY Act. This awdit is in four dages;

s stage one involved identifying the agencies that
have failed to produce staterments of affairs,
including looking at whether this failure is

CRRINg

» stage two involved a review of the contents o
the Decamber 1997 summaries af affairs:
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s stage three involved a comparison with the June
1998 summaries of affairs; and

s stape four will involve writing to non-complying
agencies reminding them of their obligaticens
wnder the FOI Act and providing certain
guidance 1o assist compliance.

As stated in last year's annual repodt, it is
important for the sucoess of FOI that agencies
prepare and publish summaries of affairs that fully
comply with the FO! Act and its regulations.
Summaries of affairs:

» force agencies 10 identify all policy documents
which influence any of the agencies’ work
which deals, in any way, with the public;

* allow members of the public to aceess a wide
range of government documents without the
need 1o make a formal application — all palicy
documents listed in an agency’s summary of
affairs are required 1o be available for
inspection and purchase by members of the
public, but subject to the rare limitation
provided in s.14(4) of the FOI Act;

* assist members of the public and local interest
groups 1o obtain information about the policies,
procedures and practices of an agency, and
assist agency staff seeking precedent documents
when drafting or updating policy documents;
and

» protect members of the public from prejudice
arising out of any contravention of the
provisions of an agency’s policy document,
which has either not been identified as a policy
document or has been identified but not made
available for inspection or purchase (for this to
apply, however, the person must be able to
show that they were not aware of the provisions
of the document and that they could lawfully
have avoided the prejudice had they been
aware [, 15030, In relation 1o this last point, in
effect 5.1503) allows a person o resist
prejudicial action by an agency on the basis of
any alleged contravention of the provisions of a
paolicy document,



Stage one

FON Government Gazettes for December "9,

june 97, December “97 and June “9E were
reviewed to determine which agencies have failed
tor publish their summary of affairs as required under
5.14 of the FON Act. For comparison purposes, the
number of agencies that published summaries of
affairs in mid 1990 (the first reporting period aiter
the commencement of the Actl is also ingluded.
Thes averall resulls are shown in table 6.

From stage one of the audit, it appears that:

+ af least 68 agencies failed 1o publish a summary
of affairs in the june 1998 Government Gazetle
[see table 5);

* al least 29 agencies failed 10 publish summary
of affairs in the last four reporting periods (see
table 7; and

* sixteen agencies published a summary of affairs
in the June 1998 reporting period but had not
done 0 in the previous reporing period,

The results of stage one of the audit indicates a
serious failure by a significant numbser of NSW
Government departments and statutory authorities
to comply with the statutory requirements under the
FON Act 1o publish a summary of their affairs in the
Government Gazette in June and December of
ecach year,

Stage two

The summaries of affairs published in the
December 1997 Government Gazelle were
assessed and compared 1o a list of documents that
should appear in such summaries.

The assessment found that, of the total of 102
agencies that published a summary of affairs in the
December 1997 reporting period:

o 46 (i.e. 45%) appear to have fully complied
with the requirements of 5.14 of the FOJ Act;

& 36 (e, 35%) only partially complied; and

® 20 (i.e. 20%) failed 1o comply with
requirements 1o a significant degree
(see table Bl

ALUDITSTATISTICS

The results of stage two of the audit indicate a
significant failure to comply with the summary of
affairs requirements of the FOY AcrL

If the results of stages one and two of the audit
are combined:

o 315% af the identified 156 State Governmizni
agencies completely failed 1o comply with the
statutary requirements;

= 1 3% of the 156 agencies published a summary
of affairs that failed to comply with the statutory
requirements 10 a significant degree;

= 22% published a summary of affairs that failed
1o fully comply with requirements; and

+ only 30% of the identified 156 agencies fully
complied with the requirements of s.14 of the
FOI Act,

Stage three

The summaries of affairs published in the June 1998
reporting period were accessed and compared 10
the: results for the previous repoting period (see
“Stage two” in this section),

The assessment found that, of the total of 87
agencies that published summaries of affairs:

« 47 (i.e. 48%) appear to fully comply with
requirernents of s.14 of the FO Act;

» 25 (i.e. 29%) only partially complied {(primarily
because they did not include many of the policy
documents beld by most, if not all, agencies); and

o 20 (i.e. 23%) failed 10 comply with requirements
1o a significant degree (see table 9).

The results of stage three of the audit indicate a
significant and increasing failure to comply with
the surmmary of affairs requirements of the FOI Act.

Ii the results of stages one and three of the audit
are combined:

#  44% of the identified 155 S1ate Government
agencies completely failed 10 comply with the
statlulory requirements;

179



FREEDOM OF INFORMATION

* 13% of the 155 agencies published a summary
of affairs but failed to comply with the statutory
requirements 1o a significant degree;

* 16% published a summary of affairs that failed
1o fully comply with requirements; and

= only 27% of the identified 155 agencies fully
complied with the requirements of 5.14 of the
FOI Act,

If the results of stages one, two and three of the
audit are compared in relation to the summaries of
aifairs published in the December '97 and June *98
gazettes, il appears that there has been:

* 2 9% increase in the percentage of identified
agencies which completely failed to comply
with the statutory requirements in relation to
s.14 of the FOI Act;

* a 15% decrease in the number of agencies
publishing a summary of affairs;

o change in the number of agencies publishing
summaries of affairs that fail to comply with
statulory requirements 10 a significant degree;

» a 30% decrease in the number of agencies
publishing a summary of affairs that only
partially complied with the statutory
requirements; and

= only a slight increase in the number of agencies
that published a summary of affairs that fully
complied with the statutory requirements,

These results indicate a significant and
widespread failure 10 comply with an important
requirement under the FO! Act, and that the
problem is increasing,

Stage four

Letters will be sent 1o all agencies that either failed
to publish a summary of afiairs or that published a
summary that is deficient to a significant degres:

s reminding them of their statutory obligations;
and

= enclosing a copy of the list of documents that
should be considered for inclusion in a summary
of affairs,
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AUDIT OF SUMMARIES OF AFFAIRS OF
LOCAL COUNCILS

A review of the December 1997 and June 1998
reposting periods indicates that the improvement
achieved by councils in the June 1997 summaries
of affairs has largely been maintaimed.

A very rough guide 1o compliance with the
requiremnent to list all policy documents in
summaries of affairs is the length of each council’s
summary of affairs. Table 10 shows the changes in
the length of council summaries of affairs from June
1995,

As can be seen from table 10, since this office
wrode 10 all councils in late 1996 indicating an
intention 10 audit summaries of affairs and
enclosing a list of policy documents most likely 1o
be relevant to a local council in MSW, there has
been a significant increase in the number of pages
in the Government Gazeltes containing council
summaries of affairs and a 50% increase in the
average length of council summaries of affairs.

Unfortunately, there are an increasing numbser
of councils failing 10 lodge their summary of affairs
fi.e. five in June 1997, ten in December 1997 and
12 in June T998),

Further, a briefl review of the contents of
summaries of affairs published in the December
1997 and June 1998 indicates that some councils
are still not complying with the statutory
requirements to list all policy documents.



AUDIT STATISTICS

Table 5: Agencies that failed 1o publish a summary of affairs in the June 1998 reporting period

Aboriginal Affairs, Department of
Abariginal Land Council
Advance Energy
Apeing and Disability, Department of
Ambaglance Service ol NEW
Archives Authority of MSW
Area Healifh Services:

Central Sydoy

Far West

Greater Murray

Ilawarms

Macopsario

Mid 'Western

Mew England

Feorth Sychmey

Marthern Rivers

Scmuthvern

South Eastern Sydney

Western Sydnay
Art Gallery of M5W
Aastralian Museum
Cobar Water Board
Community Services Comimession
Corrections Health Service
Crirms Commission
Director of Public Proseculions
Education and Training, Department of
Energy, Department of
Fisheries
Gaming and Racing, Department of
Greyhownd Racing Council Board
Harness Racing Authority
Health Care Complaints Commisiion
Heritage Council of MSW

Hesitape Office

Hingss Healthe arie Lisraited
Independent Cormmassion Aganst Coreuiplio
Independent Pricing and Regulatory Tribunal
Instiluite al Sgor
Integral Emergy
Loleries Cogporation
Meat Industry Autherity
Mineral Resources, Depariment of
Minisiny of Lrban Infrastructure Management
Maticmnal Parks and Wildlife Senvice
Mew Childrens Hospital
Public Werks and Services, Department of
Rall Services Authority
Rice Marketing Board
5AS Trustee Corporation and F55 Trustee Corporation
State and Regional Development, Depanmaent of
Grate Foresis of M5W
State LibraryLibrary Council of R5SW
State Bail Aasthowity
State Transit
Sydney Forts Corporation
Trakning and Education Coordination, Deparntment of
Transgrid
Transpart, Department of
Transport and e Transport Council
Liniversities:
Charles Surt
Mew England
Western Sydney
Wollongong
Vacational Education Training, Board of
Waste Recycling and Processing Service of MW
Wormnen, Departrmend for
Toral (il
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Table &: Agencies and the publishing of summary affairs

Date of Goverment Gazetie Jun 1990 Dec 1996 Jum 1957 Dwec 1997
Agencies publishing a summary of alfairs 180 a4 93 102
Agencies failing 1o publish a summary of affairs - L &3* 54

% of agencies [ailing to comgly - 40% 40% 15%

* While hese Agures are based on 156 identified agencies (155 for fune 981, they e nol based on @ compretensive lsr of
the sevoral humndeed bodies thal are apencies for the puipases of the FOIL Aot fatthough most agencies lated' in schedinkes |
aod ¥ oo the Public Seoior Managemenl Act ave inclucieoll

Table 7: Agencies that failed to publish a summary of affairs in the last four reporting periods

Aboriginal Land Council, NSW Grevhound Racing Control Board
Advance Energy Harness Racing Authorety
Ambal ance Sapice of MW Heritage Council of MSW
Area Health Services: mstifute of Spos
Cereater Murray Integral Energy
llawearra M Childrens Hospital
Aid Wiestemn Bice Marketing Board
Mew England Sclhonl Edwecation and Tralning, Department of
Morth Syckmey State Library/Libeary Council of MW
Horthem Kivers State Transit
South Eastern Sydney Liniversily of Mew England
southern Lirban Infrastruciune Management, Ministry of
Aasstralian Museum Vocational and Education Training, Board of
Community Services Cormmission Wamen, Depaitment for

Caorrections Health Service

Tahle 8: Agencies whose summary of affairs for the December 1997 reporting period did not comply with the
requirements of 5.14 of the FON Act to a significant degres

Aboriginal Affairs, Department of judicial Commission of MW

Archives Authority Prodectivie Commisssones

Central Coast Area Health Service Public Guardian

Cobar Water Board Rail Access Corporation

Crime Ceammissitn SAS Truster Corporation and P35 Trustee Corporation
Drarling Harkour Authority Spadting Injuries Commitiee

Election Funding Authority State Electoral Office

Ebectricity Transmission Authority Sydney Cove Redevelopment Authority

Freight Rail Corporaticn Technical and Furthir Ecucation, Department of
Independent Commission Against Corruption Treasury Corparalion
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Table 9: Agencies whose summary of affairs for the June 1998 reporting period did not comply
with the requirernents of 5.14 of the FO Act to a significan degree

Berard of Stucdies
Beoentennial Park Trust

Coentral Coast Area Health Service

D.]rling_l-larl'_u:lur Authorily
Coal Compensation Board

Ehctricity Tranamuissson Aul!l'n:lril','

Freight Rail Corporation

Financial Instituticns Commission
Judicial Commission of MSW

Mines Subsidence Boarnd

sbinistry lor Police

Prodective Commissioner

Pubilic Guardian

Rail Access Corporation

Sporting Injurses Commiies

State Electoral Office

Sydney Opera Howse Trwst

Sydney Cove Bedewelopment Authoring
Treasury Corporation

Table 10: Avdit of local council summaries of aifairs

Date
of G,
Ciazelle

Jumie "k
Chc 97
June 97
[ 96
Juna: "M
[ 95
| "G5

Pages
in Cowl.
Gazene

SO0
509
519
442
146
346
342

Aninvsal
% increase

Curmmaulative Mo. of Averago

% Increase councils na. of
reparting pages per

sUmmany

4% 165 30

14% 167 30

A4 172 10

23% 174 25

- 170 2.0

1% 165 2.1

- 169 2.0
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Chris Wheeler, Deputy Ombudsman with jo Rainford
and Grant Poulton, Investigation Officers
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Overview

Protected disclosure complaints went up 20% last year to 216 with
formal written complaints up 15% (o 971 and informal oral
complaints and inquiries up 25% (1o 119),

Th large jump in informal oral complaints and inguiries is, in
part, attributable to the number of telephane inquiries that the office
receives from people either contemplating making a protected
disclosure or who are seeking advice relating to the investigation of a
disclosure, We expect this function to increase during the next year,
The increase is one of the by-products of the protected disclosure
workshops that were held during the year, One of the primary aims of
these workshops was to let people know about the advice and
information service provided by this office (see table 1). By
agreement between the investigating authorities under the Profected
Disclosures Act, this office acts as a first port-of-call for people
seeking advice about the Act.

The formal written complaints covered a wide variety of subjects
and several case studies appear later in this chapter. One notable
feature of protected disclosures that differentiates them from other
complaints is that dealing with protected disclosures is usually far
mare resource and time intensive, Ensuring that people who make
such disclosures are protected from retribution adds an additicnal
complexity to the proper investigation of their allegations.

wWie dio niol include most whistleblowers from within the Police
Service in our protected disclosures statistics, even though such
disclosures numbered over 760, because:

» there are complexities involved in identifying whether a matter falls
under the obligation in €.30 of the Police Service Regulation or
under the Frofected Disclosures Act;

e complaints from police officers are dealt with by the Police
Service and our office in the same way whether or not they are
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profected disclosures under the Profecied
Disclosures Act lin terms of confidentiality and
notification requirements); and

* the Police Service operates a comprehensive
and efiective policy with respect 1o their
internal whistleblowers in the form of the
nternal wibness suppart program.,

Whistleblower disclosures made by members of
the Police Service that we do include In our
statistics are made by unsworm members of the
Police Service, made directly 1o our office and/ar
are made anonymously by police. The reason for
including these three types of disclosures in our
protected disclosure statistics is that the
complexities involved in identifying whether a
matter falls under the obligation in €30 of the
Police Service Regulation or under the Profected
Disclosures Act do not arise with respect 1o these
tvpes of complainis,

As noted in table 1, since the Act came into
aperation on 1 March 1995, this office has handled
357 protected disclosures complaints and inquiries.
Chur role in handling protected disclosures
represents only one of the several aspects of our
wark in this area. Our other roles reflect the objects
of the Act which are 1o

Tabde 1: Complaints and inquiries about

protected disclosures
P97 -0

Year infarmal Farmal Total

aral wrltien

complaints  complainis

and inquiries
19494-95" 19 7 26
199594 F0 By 136
1996-97 95 B4 179
1997-498 1145 o7 216
TOTAL 103 254 LT

*  The Ao comvnersced on | Adarch 1995 so sieitics ane
oy available for the period from | March 1995 fo 30
oo 1595,
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* enhance and augment established procedures
for making disclosures;

*  protect persans irom reprisals that might
oiherwise be inflicted on them because of their
disclosures: and

* provide for those disclosures 1o be properly
investigated and dealt with,

We have, therefore, continued to focus a
considerable amount of our work in this area on
assisting public sector managers to translate the
goals of the Act inte effective workplace policies,
procedures and practices, In the main, we have
sought 1o do this by working cooperatively with the
other investigating authorities that are specified in
the Act as well as with the other members of the
Protected Disclosures Implementation Steering
Committes,

THE WORK OF THE PROTECTED
DISCLOSURES IMPLEMENTATION
STEERING COMMITTEE

The commitiee included the Deputy Ombudsman
and the projects officer from this office,
representatives from the Audit Office, the
Independent Commission Against Corruption
(CAC), the Palice Integrity Commission (PIC), the
Department of Local Government, the Cabinet
Office, the Premiers Department and the MSW
Police Service. During the year, the committee
undertook a number of major initiatives, including:

= aseries of 11 workshops for lecal government
officials on better management of protected
disclosures;

* aseries of 11 workshops for State Government
officials on better management of protected
disclosures;

® the auditing of compliance by public authorities
with the Premier's Memorandum (96-24) of
November 1996 requiring public authorities to
develop, implement and supply 1o the Premier’s
Department an internal reporting palicy
pursuant to the Provected Disclosures Act; and



* a comprehensive evaluation of the internal

reporting policies adopted by the public
authorities subject to the memorandum.

Waorkshops for local and State Government
officials on better management of protected
disclosures

All 22 workshops involved representatives from this
affice and the ICAC as presenters. The 11 local
government workshops involved a representative
irom the Department of Local Government as one
of the presenters and the 11 State Government
workshops invelved a representative from the Audit
Orfice as one of the presenters.

All of the workshops were facilitated by Julie
McCrossin. Julie's reputation greatly assisted with
the marketing of the workshaps, particularly in
regional areas. Based on the evaluations we
received, she made the workshops not only
extremely useful but also practical and
enteraining. We received many comments frexrm
participants that the workshops were among the
mast memarable and enjoyable training they
had ever done.

Oine of the principal aims of the workshops was
*a hearts and minds” exercise designed 1o generate
support for, and commitment to, whistleblowers and
the proper handling of their disclosures. The
evaluations clearly show that the workshops went a
long way towards this goal. This office would
therefore like to formally thank Julie for her
cutstanding contribution to the success of the
workshops.

In addition to the scheduled workshops referred
to above, at the request of the State Transat
Authority (STA), representatives from this ofiice and
the ICAC, and Julie McCrossin delivered three
betier management of protected disclosures
waorkshops to about 40 of the STA"s senior
managers. The workshops were specifically tailored
to the STA's needs, Representatives from this office
gave the STA’s chief executive officer, Mr John
Sioit, a personal briefing about the Act and
i kshiogas.

DOVERVIEW

At other times during the year, at the request of
a number of agencies, representatives from this
office spoke 1o gatherings of public officials about
prodected disclosures,

The committee is proposing to build on the
success of the better management of protected
disclosures workshops by putting together a further
eight workshogs 1o be held in early 1999 focusing
on the beter investigation of pratected disclosures
about maladministration and serious and substantial
wade, The workshops will also deal with the
relationship between investigating protected
disclosures and employee discipline processes, A

Table 2: The better management of protected
disclosures workshops

The following table sets out the location and date of the
workshops, their audience and attendance figures

LOCATION DATE ATTEMDAMCE
Sydney 24 Sept "7 26 L
Wagga Wagga & Ot a7 13 L
Parramiatla 13 Dt 57 7 L
Abaitkand 15 Ot 97 i3 1
Tamworlh 3 Mow 97 15 |
Codlz Harbour 1 Dec &7 8 L
Db 5 Dec 97 n L
Erofen Hall B Dec 97 17 L
Bathursi il D 97 14 L
Clueanbeyan 11 Duee 97 12 L
Batemans Hay 12 Dec ™97 & L
Dk 15 Agpril "398 14 5
Chanswood 22 agril 96 24 5
Parramana 13 May “08 45 g
Mewastle 18 May “08 4 5
Sydney 27 may ‘T8 59 5
Sydney ¥ luri 78 ] g
Wages Wagpa 10 July 98 L1 £
Goulburn 15 puly 98 B 5
Lismorne 21 July 98 1% 5
Armidale 24 July 08 14 g
Sypdniy 4 Mug "o 0 5
TOTAL 486

* L= hocal government worksfiop S Stale Governmeent
warkshap
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working party consisting of representatives of this
office, the Department of Local Government, the
Agdit Office and the Premier's Depariment are
currently designing the workshops which, it is
anticipated, Ms McCrossin will facilitate.

Auditing compliance with the Premier's
memorandum and the evaluation of internal
reporting policies

Cinie of the key steps that public sector agencies
may lake to implement the Act is the development
and adoption of an imernal reporting policy/system.
An present the legislation makes this a discretionary
decision on the part of agencies,

I Movember 1996 the Premier issued a
memorandum to all N5W Government agencies
listed in Schedules 1 and 3 of the Public Secior
Management Act as well as several other
significant public sector agencies. The
memsrandurm confirmed:

-.the Government's requirement that all public
agencies implement within their organisations,
by 30 January 1997, documerdted intermal
.rc';.rﬂn'.in,q' pmredurﬁ I'h.JJ‘p.rr}w'rﬁ' clegr aned

wmegquivocal protection to emplovees who make
frrotecied diselosures,
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The memarandum requested that a copy of the
internal reporting procedures adopted by agencies
be sent e the Premier's Department so that an
assessment of the extent and form of
implementation of the Act could be carmed out,

Copies of all responses received by the
Premier's l'h-p...rmmm wiere forwarded to this office
tar assessment, We conducted an
audit of all documentation received, based on an
assessment of compliance with 12 relevant criteria
fsee table 3L

The results of the audil were reported to the
Protected Disclosures Implementation Steering
Committes, Where deficiencies were identified,
the Deputy Ombudsman sent oul over S0 letbers on
behalf of that committes identifying these problems
{0 the agencies concerned,

O the approximately 130 agencies that were
initially sent the Premier's Memorandum, only 85
agencies (ie. 6B3%) responded over the next six
months. On 7 July 1997, Col Cellatly, Director
Cieneral of the Premier's Department, wrole 1o the
agencies who had not responded reminding them of
the requiremsents se0 oul in Premier's Memorandwm
96-24. A further 28 agencies (i.e, 21%] then

responded.

O 1 June 1998, the Deputy Ombudsman wrote
to the remaining agencies listed in Schedules 1 and
3 of the Public Sectar Managerment Act that had
not responded. The agencies were informed that
they may be the subject of criticism in the
Ombudsman’s 1997-98 Annual Report if they did
not forward 1o the Ombudsman copies of their
adopted imernal reporting documentation by 30
June 1998,

In preparing statistics as 1o the resulls of the
audit it is relevant 1o note that:

* some agencies have ceased Lo exist over the
period of the audit e.g. HomeFund and the
Sydney Market Authority] or have been
amalgamated with other agencies (e.g.
Landecom);

* SOme agencies came inlo existence after the
Premier's memorandum (e.g. the Olympic
Roads and Transport Authority);



s some agencies whaose documentation was
initially assessed as being inadequate have
since demonstrated that the problems have been
addressed; and

= some agencies have not provided revised
documentation for assessment.

From information available as at the date of
writing, 123 apencies had responded 1o the
memorandum, the Premier’s Department letter o
thee Desputy Ombudsman’s letter and seven
agencies are yet 1o respond. OF the relevant
ARENCIES!

= 16,5% li.e. 50 agencies] had documented their
policies 1o a standard that was adequate or very
good (of these 31 had adopted the model policy
and most of the others had based their policy on
the maodel];

* 16% li.e. 22 agencies) had adopted policies
that were generally adequate (although each
was sent a letler setling oul various
deficiencies);

* 38% fi.e. 52 agencies) had inadequate policies
(each was sent a letter setting out the
deficiencies);

» 1.6% [i.e. five agencies) responded but had not
in fact adopted an internal reporting policy for
the purposes of the Act;

s (L.7% (i.e. one agency) had no s1aif; and
s 5.0% (i.e, seven agencies) had not responded,

Letters will be sent in the near future 1o the 57
agencies that had inadequate policies or that had
not in fact adopted a policy. The letters will ask
fior:

= advice as to the action taken or proposed in
response 1o the comments made absout their
documentation; and

= a copy of any révised documentation.

While the memorandum was sent o over 130
agencies, this did not include any of the several
hundred boards, committees and local councils in
the State, for example the 18 area health boards,

OVERVIEW

176 local councils, 117 local Aboriginal land
councils, and so on,

In relation to local councils, the Department of
Local Government developed a self assessment
survey which was sent out to each council asking
them o answer various questions concerning their
internal reporting systems. This survey was sent to
all councils in March. As at 30 June 1998, we were
informed that, after much follow-up, responses had
been received from all 176 local councils, OF
these;

& 147 councils had an intermal reporting system
(although in 11 cases this had not been formally
adopted by the council); and

= 29 councils did not have an internal reparting
syster,

The results also imdicate that;

#® 52 of the councils that had an intermal reporting
system had not informed ouldoos stafi of the

policy;

= 317 of those councils had nol informed
councillors; and

28 had not informed indoos stafi,

When considering the above responses, il is
relevant (o note that the Depariment of Local
Government has sent two, and possibly three,
departmental circulars to all local councils on this
topic and has supplied a copy of a model intermal

reporting policy to all councils,

Assessing the 100-plus internal reporting systems
and providing more than 90 agencies with detailed
assessmaents of the deficiencies in their
documentation was labor-intensive and unfunded
by any special allocation for this purpose. A similar
comment can be made in relation to the work
undertaken by the Department of Local
Ciovernment.

Chur next strategy is to try 1o get the 600 or s0
government boards and committees to develop and
implement an internal reporting system. Cr Tirst
step will be 1o sort these boards and commitiees
into groups by reference 1o whether they have their
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Table 3: Evaluation of internal reporting policies
Criteria against which sach internal reporing policy wis assessed

A, Internal reporting policy adopted by agency
1. Yas
2. Mo

B. Advice to staff about IRP(IRS:

1. Circaslar to stafl, inclusion in code of conduct or
Flrmvch.ln,::. maneeal and inclution in induction
meaberial

2 Circubar to stalf

1. Advice by managers only

4. Mo action

C. Expression of management support:

I. Strong and clear expression of opposition o
condisct covered by Act, and of suppoet fof
whistleblowing and whistleblowers

2. Expressicn of support for whistleblowers e, that
whistleblowers will be profected]

3. Omly passing relerence

4, Mo reference [ managensnl suggson

0. Information about the Act included in
documentation:
I, Summary of the Act and the meaning of key tenms
2. Baiel summary of key provishons of the Act and
brief explanation of key terms
3. Linle reference to At or sipmificant Inaccuracies
4, Mo reference 1o provisions of the Act

E. Internal reporing chanmels identified:
1. Yes
2, Mo

F. Mumbers of alternative internal reporing channels
identified:

1. Srmall numbser of senior olficens bat relative to size

ﬂErlllEiL'i-
2, All senior officers above supervisor/manager level
3 Al supervisorsmangagess and above
4, Mo meporting chamnels identified

G Roles and responsibilities of participants defined:
1. Detailed information provided
2. Some information provided
3. Only passing reference
4, Mo information provided

H. Advice as to how diselosunes will be dealt with:
1, Detailed information provided
2. Same information proviced
3. Owly passing reference
4, Mo nformateon proyvided

Identification of external reporing oplions:

1. Full details proveded (e, rales, addresses, phome
Aimbersh

2. ldentificat:on of each external agency and some
imdormation provided

3. Only passing, melerence o exfernal ngrnri:rs

4, Mo information provided

I, Advice as to protections available:
1. Full details proviced as 1o amutory and
acdmanisirative prolectiodn
2, Prowision of the Act outlined or reproduced
3. Ownly passing reference
4, Mo informaticn provided

K. Advice as to confidentiality:

1. Provisions of the sct outlined o reprodeced plus
statement of cormmitment o of the imponance of
confidentialiy

2. Provisions of the Act outlined or reprodeced

3. Oy passing reference

4. Mo information provided

L. General adequacy of documentation:

1. Wery pood
2. Adegquate
3. Inadequabe
4. Non-exigtent of significantly msleacing
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Table 4: Mechanisms for handling staff concems

FROBLEM

Workplace conflicis
or grievances

Personnel problems
(g periormance ssses)

EECy concems
le.g. discrimination on the
hasis of sex, age, race etc.|

Harasameni

Cxccupational health
or safely problems

Process and procedure
problems

Ethical or other
misconduct concems

Corupt conduct

or frawd

(where an olficer "suspedis
on reasonable grounds”

a4 Malber CONCEms F may

cEHCETm carrupt conduct)

Cormupt conduct,

maladministration ar

serious and subsiantial waste

{wheere there is sullicienl
evidence o “show or lend o

show' the alleged conduct]

INITIAL CEINTACT

SUpevisor of manager

SUPETVISOR, Manager
daf elaren b

Supervisor of manager

Gricvance alflicer
SupErvisor of Manager

SIJFIEI".-'iH'Jr or manager

Superdlsor or manager

Superdisor, manager,
direcior or CEC

MNominated discbossne
offecer, disclosune
coordinator or CECr

OTHER OFTIOMS

Grievance odlicer
or director

Personnel officer or
EECH conrdinatar

EECH coordinator

Personnel oifices or
EEC coordinaior

CHE&S committes membses
or personnel officers
Direcior,

imternal aapditor or

quality maragemsnt
teram §if any)

Drirpctar or CEC

1AL ar police

MEW Chmbuclsman, BCALC,
MEW Auditor General,
PIC or PIC Indpsecion

WORKMLACE
MECHAMISM

Ginecmnce palicy
Lhgpiste

handling policy
Digcipline policy
EEC palicy
Managing

LSRN fory
pertormrance pelicy

Performance
management policy
EECH policy
Reasonalile
aifjusiment policy
Harassment policy

CH&S policy

dradesrrnl et
Rizk management policy

Code of conduct

Carruphioefraud
preveniion policy

Protectod disclosures
indesmal reporting policy
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o employees and then larget those boards and
commitless with the most employees,

in broad terms, the goal of this office is o
ersure that by the end of the nest calendar year,
most public officials in this State that are covered
by the Act have access o an inlemal reporing
system and that the systems are adequate.

THE REVIEW OF THE PROTECTED
DISCLOSURES ACT

The: Parliamentary Commities on the Office of the
Ombudsman and PIC reviewed the Act in 1996,
The committee made 24 recommendations for
changes 1o the Act . The Government has indicated
its intention to introduce legislation that will
address two of the issues arising out of the
committee’s review land it is possible by the time
this repart is published that the legislation may
have been introduced to the Parliament). These
155U A

# clarifying the position of police officers in
reelation 1o the Act; and

= amending 5.20 the Act o reverse the onus of
prood for the criminal offence of detrimental
action.

This office supports these changes 1o the Act
and made submissions on the matter Lo the Cabinet
Oifice. The parliamentary commitiee has
announced plans to conduct a further review of the
Act sometime during the coming year to which this
office will make a submission.

MECHANISMS FOR HANDLING STAFF
COMNCERNS

Miost public authorities have a comprehensive
framework for dealing with stafl concerns, In many
instances, there are a plethora of policies from
which 1o choose. The task for public sector
managers is o ensure that the appropriate policy
and procedune = applied to the particular
circumslances of the case.

When a complaint or repot is received, the first
step 15 to determine whether a matter falls under
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the Pratected Disclosures Act or into another
calegory which may be handled by other internal
mechanisms in the agency. Possible mechanisms
for dealing with staff concerns that may be in place
im an agency are listed in table 4.

Issues

MANAGING THOSE WHO MAKE
DISCLOSURES

Another tssue echoed in many of the cases
involving prodected disclosures s the level of
reassurance and information provided to the person
whao made a protected disclosure, Many of those
who approach our office after having made a
disclosure within their organisation do so out of
frustration and/or anxiety that the substance of their
disclosures has been brushed under the carpet by
the orpanisation, and that they have become
known as troublemakers or disgruntled employess
arad valnerable 1o harassment, if not dismissal,

Much of this stems from a failure by the public
authority concerned to appropriately manage the
disclosure, as well ag the concerns and needs of the
perscn making the disclosure,

The Protected Disclosures Act requines agencies
tor whom protected disclosures are made or referned
o protect the identity of the person making the
disclosure (5.22) and to notify the person who made
the disclosure of the action taken or proposed 1o be
taken in response 1o the disclosure (5,27}, These
provisions recognise the needs of the person
making the disclosure. The Ombudsman's protected
disclosures guidelines provide more specific
guidance on measures considered necessary to
fulfil such abligaticns and the type of suppart that
should be provided to persons making the
disclosures (see Profected Disclosures Guidelines
paras 4,3-4.7, 711 and 7.12).

We cannot over-emphasise the need for
agencies 10 acknowledge the emotional stresses
experienced by those who, by making protected
disclosures, may be jeopardising their jobs and
careers, Even if the substance of the disclosure may



be considered relatively insignificant in comparison
1o the overall work of the agency, and its
accurrence reasonably explained of wlerated in the
circumstances, the person making the complaint
usually will not understand or accept a quick
decision o dismiss the disclosure, That person
meeds to know what decision has been made, how
and by whom. He or she will need to be reassured
that the matter has been or is 1o be actively
considered by a person with sufficient expertise and
independence from individuals who may
reasonably be considered responsibile for the
alleged inappropriate conduct.

The outcome of that independent consideration
should be communicated to the person, together
with reasons for that decision. I they have nat had
a chance 10 speak with the review or investigating
officer directly, such an opportunity should be
offered to ensure the person feels all their concems
have been undersiood by those making the
decision. Although the Act only requires
notification of action within six months, we believe
agencies should regularly inform the persan making
the disclosure of progress of any action being
taken. If the agency believes they are limited in
the information they can provide, the reasons for
this should be explained to the person who made
the disclosure. People may feel isolated and
vulnerable if such information and contact is not
provided. Nominating a particular officer with
whom that person can talk further about their
concerns may also be appropriate and even
esential in sorme Cases,

similarly, the authority should caution the
individual about their own behaviour (see Protected
Disclosures Guidelines para 4.3). They must
understand that telling others they made a
disclosure or olherwise commenting upon action
being taken in response to it may well expose them
1o harassment. Informing work colleagues that they
are going to be investigated would clearly not
engender harmony in the workplace. The converse
may also occur, where, without support or feedback
following the disclosure, the person becomes
increasingly isolated within the organisation,
viewing all negative actions that may occur
towards them in the workplace as retaliation for
their disclosure. Maorale and performance of that

ISSUES

individual and thelr colleagues may well drop in
such circumstances, Subsequent disciplinary action
against the person making the disclosure may well
be defended by claims of retaliation in breach of
the Protected Disclosures Act. We believe this
scenario is best avoided by providing appropeiate
levels of support and management from the outset.

Cases

POLICE WHISTLEBLOWERS

The Ombudsman maintains a special interest in
matters reporied by police officers as intermal
witnesses, Careful consideration is given to how
these matters should be dealt with because of the
risks associated with reporting fellow officers for
misconduct. Those risks are considerable and have
been highlighted by research conducted by the
Palice Service, For these reasons, Ombudsman
investigators liaise closely with case officers of the
Internal Wilness Support Unit and the police
investigating the allegations. These investigations
are subject to the oversight of this office, Regular
meetings are held with the Internal Witness Support
Unit to identify matters in which an internal
witness may be at risk and require support. This
office has developed procedures for identifying
police officers who may be at risk of a pay-back
complaint and assistance has been provided to the
Police Service to develop its policies and
guidelines covering this problem.

Pay-hack complaints are designed to damage
the reputation and credibility of an internal witness,
Whilst the timing may indicate malicious intent on
the part of the accuser, the veracity of the
allegation still needs o be carefully scrutinised. If
the allegation is fabricated, every efior is made to
identify and prosecute the accuser, One such
miatter is highlighted in the case studies below.
That matter also raises in'ipm!ant issues relating 10
the need 1o appoint sensitive and skilled
investigators to deal with complaints made by
internal wilnesses.,

The office is represented on the Internal Witness
Advisory Council which meets quarterly and
provides advice on policy and procedures
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concerning police inlernal witnesses. During the
course of the year, we assisted the Police Service
in its development of a policy for recognition of
internal witnesses who report misconduct or
maladministration,

The Ombudsman has developed a policy for
government authorities and agencies on restitution
for persons who have suffered personally,
financially or professionally as a result of
maladministration. The principles in this policy are
being considered by the Police Service in relation
o internal witnesses who have suffered detriment
as a result of reporting another officer.

We also released a policy, "Consequences for
Whistleblowers”, which sets out the principles 1o be
adopted by government authorities and agencies
when dealing with whistleblowers who may be
involved in misconduct themselves. In
circumstances where an intermnal witness has been
involved in misconduct, that is to say an internal
witness who does not have “clean hands”, any
action laken against that officer in relation to their
misconduct should be reasonable, proportional and
consistent, These principles and the document as a
whaole have been adopted by the Service,

Extensive research has been conducted by the
Police Service over the last two years. The research
demonstrated that harassment and victimisation of
internal witnesses is a major problem 1o be
overcoene for both intemal witnesses and for the
Police Service. It has effects on the willingness of
officers o report misconduct, increases the rate of
stress-related iliness, workers compensation claims,
and demands on welfare, rehabilitation and
psychology services, The effect is to punish those
officers who repor misconduect as required by the
Service’s statement of values which is strongly
promoted by the organisation. Ancdher study,
conducted by the 51 James Ethics Centre, identified
within the Police Service a drop in the percentage
of internal witnesses experiencing harassment or
victimisation since becoming an internal witness
{irom 69% of internal witnesses in 1996 to 52% in
1998). The level of satisfaction with the way the
Service dealt with these issues increased from 19%
1o 46%.
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These are very positive outcomes for the Internal
Witness Support Unit and the Ombudsman
recognises the enormous success of the Palice
Service’s program for internal witnesses. However,
the Ombudsman has dealt with a number of cases
which highlight the problems many officers whao
report misconduct still face despite the excellent
suppor provided by the Internal Witness Support
Linit. These cases reflect the existence of a
risgative culture among some officers, As a result
of thesse and other cases, the Ombudsman is
contemplating issuing as special report 1o
Farliamant, (In the case studies which follow wae
have wsed the abbreviations W o denote internal
witness amd AWD 1o denote alleged wrong doer.)

Case

A probationary constable had been assigned 1o
work with another officer sorting firearms handed in
at a suburban station. The probationary constable
(W) reported seeing the senor officer (AWD) take
a piece of equipment from a rifle and place it in
the AWDYs locker. The AWD was subsequently
charged with theft and the matter proceeded to
court. The W suffered considerable harassment as
a result of making the report. This included snide
comments from other officers and the IW's vehicle
being extensively scratched, The IW received
anonymaous phone calls even after the W
transterred to new patrols,

The IW gave evidence in criminal proceedings
against the AWD and the AWD was found guilty of
a related offence. The AWD is now the subject of
dismissal proceedings.

Case 2

Another internal witness [IW) who had twice
reported misconduct by fellow officers was
harassed and victimised, After reporting each
matter, the Intermal Witness Suppost Unit had
arranged for the IW 1o be transferred 1o avoid
further intimidation. The W could not avoid
returning to the patrol when the W had 10 appear
at a local court matter. The IW felt victimised by
officers who made snide remarks in the IW's
presence, The conduct of officers with whom the
W had worked led the IW to feel that the IW could
no lomger trust fellow officers.



Case 3

A fabricated allegation was made by telephong to
the Police Service’s Customer Service Unil. The
caller {A) alleged that two police officers (who
were IWs) had engaged in misconduct of a sexual
nalure in a police car while on duty. A identified
themselves as a member of the public travelling in
a vehicle behind the police car in which the sexual
conduct was alleged to have occurred, After
sounding the homn at the officers, A alleged the
afficers threatened A with an infringement notice.
A stated that A was from Cueensland however,
when pressed, provided a Sydney address (which
turned out to be the address of the parents of a
police officer at the same patrol as that of the IWs).
After an investigation by the Service, the
Ombudsman identified further avenues of inguiry
and another investigator was requested following
negative comments made about one of the IWs by
the investigator. The IWs sufiered considerable
stress in this matter and, with exiensive assistance
from the Internal Witness Support Uinit, have now
returrzd Lo work, Formal dismissal proceedings
against the police officer who made the ialse
allegation have been instituted,

Case 4

Theee police officers and a public servant at a
patral have given evidence which has led 1o the
charging of three oificers with assault upon an
Aboriginal prisoner. The AWDs were placed on
restricted duties a1 the Police Station and their
appointments taken from them. Lach of the BWs
allegedly suffered some form of harassment. The
public servant IW wore head phones as part of the
job and the W found them twisted into the shape
of a noose, A false eye was put on the IW's desk
and upended pins were stuck on the IWs armrest.
The W was concerned aboul pessible physical
violence. One of the IWs had their vehicle
scratched resulting in $1000 worth of damage. The
W was the subject of humiliating comments and
was quite distressed. The IW's spouse was allegedly
“tailgated” by one of the AWDs, The spouse would
i forrnally report the incident because the spouse
was feariul of what further incidents might oocur.

This office discussed options with the Internal
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Witness Support Unit including whether the Service
could suspend the AWDs in light of the fact they
had been charged. The region could not afford 1o
have staff off because there were no officers
available 1o replace them,

The Police Service later suspended the AWDs
from duty and initiated dismissal procecdings, One
of the AWDs has been charged with harassing an
intermal witness.

FAULTY POLICY

An ex-employes of a local council alleged his
contract of employment had not been renewed in
retaliation for making a protected disclosure about
mismanagement and possible cormuption within his
wirk unit, He had initially reported his concerns 1o
his immediate supervisors. When b fell rothing
was being done, he made a pratected disclosure to
the council’s audit section in accordance with the
council’s internal reporing procedures. Lipon their
investigation, a number of procedural irmegularities
wete found in the allocation of work among
particular contractors and recommendations were
made for improvements within the unii. The
employee complained a shor time later about
having responsibilities removed from him and
harassment from other stafl. He was advised 1o use
the council’s standard grievance mechanism, When
the complainant came 1o us, he belicved no action
hadl been taken against those responsible for the
inappropriate canduct. He also claimed the council
breached 5.27 of the Protected Disclosures Act
which requires the body 1o whom the protected
disclosure is made to nolify the person who made
the disclosure of the action taken or proposed 1o be
taken in respect of the disclosure.

An investigation was commenced into the
conduct of the council and relevant s1ail relating to:

& action taken in response 1o the disclosures and
whether any recommendations made as a result
of imernal investigations had been implemented:

s action by the council 1o ensure no detrimental
action was taken against the person making the
disclosure, and also what information and
support had been provided to him during and at
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the conclusion of the council’s investigation;
and

= council’s general policy and procedures
concerning protected disclosures and how stafi
are indormed of these.

O the information provided, it appeared the
council and its stalf had acted reasonably in
response 1o the substance of the disclosures made
by the complanant, The matter had been referred
for imvestigation by his immediate superior and
some initial inquiries had been commenced, This
action may nol have been fully explained w the
person by the council. After receiving the protected
disclosure the audit wnit commenced 115 own
investigation and took over the initial inquiries
made to that date, The recommendations that
resulted included the recovery of money from a
contractor and formal counselling of a staff
member, These had been acted upon by the timse of
our investigation, Council was also able 1o provide
reasons for the non-renewal of the individual’s
contract which were unrelated to the profected
disclosure,

It was decided further inguiries would be
unlikely to establish evidence of wrong conduct
that would justify further action and the
inviestigation was discontinued. We did however
raise a number of systemic points with the council,
as detailed below,

Dealing with reprisal allegations

Most of our criticism related 1o the council's
response 1o the individuals allegations of reprisal
for having made a protected disclosure. We
consider the Protected Disclosures Act imposes a
heavy duty on all public authorities 1o have in
place strong and clear procedures for dealing with
such concerns.

Im this case, the auditers had referred the
complainant to the council’s human resources unit,
stating he needed to commence a grievance
through the council’s standard grievance policy,
This was in accord with council’s imernal reporting
policy. We consider this practice completely
inappropriate for those who make protected
dischosures. Standard grievance policies do not
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provide the level of sateguards required to protect
the identity of such people. Many will already feel
significantly stressed and alienated. Having to use
standard processes which oiten reguire
complainants o directly face those they believe to
be victimising them would be contrary to the intent
of the Act, and make it unlikely that the person
would pursue their concerns through that agency.

Furiher, the requirements of a grievance
handling procedure as opposed 1o an internal
reparing system for protected disclosures are very
different. For example the aim in relation 1o a
grievance handling procedure is o resolve a
complaint or dispute, whereas this is generally not
the objective in relation to a protected disclosure
about any of the matters referred to in the Profected
Disclosures Act. The principle applying generally
to grievance handling procedures — that
prievances should be dealt with as close 1o their
source as possible — is not an applicable principle
for dealing with protected disclosures, A protected
disclosure is more than merely a dispute between
an employee and management, or between two
emplovees, Theoretically, the disclosure should be
in the public imterest and the person making the
disclosure in no way owns, or has any propriety
right to it, once it has been made, The issues that
are the basis for a valid protected disclosure cannot
bwx resolved by an agreement between the person
making the disclosure and any other public officials
oF agency concermed,

We advised the council that it's policy:

-suggests @ fallure fo accepd the positive
obligation cast upan i Dy the infenr of the
Protected Disclosures Act ko ensure those who
make disclosures in accordance with it are
imdeed protected. Public autharities must be
seert lo acl positively and promptly fo ensure
allegations of reprisal are fully investigated, and
if substantialed, appropriately dealt with. As well
as protecting the person who made the
disclosure, such action is required lo send a
clear message to all in the agency that people
wha make disclosures can be confident of the
suppaodt and pratection of the agency.



Recards

Although requested, the council was unable to
provide us with any detailed written records or
mides to show when and what allegations of reprisal
were received andior investigated by council staff.
For an authority to be able 1o defend itself against
any claims of reprisal, or inaction in responding to
allegations of reprisal, it needs 1o have in place
recording systems which ensure that full and
accurate records are made and retained, for
example, which decument not only what may have
been alleged, but alsa how it was dealt with and the
reasons for any decision laken.

We strongly recommended the council review
its current policy and consider how its staff may
take a more pro-active rale in ensuring reprisals do
MOt CCour,

Council advised it would consider our
comments in reviewing its code of conduct,
particularly in relation to the reporting of cormupt
conduct, and in consequent changes to council's
internal reporling procedure and its grievance
handling mechanism,

PRIDE IM PREJUDICE — A FILM
TREATMENT

The office received a protected disclosure from an
employee of the NSW Film and Television Office
(FTON. The complainant alleged a colleague had
displayed racist and homophobic prejudices that
appeared to impair his advecacy of certain projects
submitted to the FTO for funding. It was also
alleged that the colleauge had participated in
discussions about the funding of a particular project
without disclosing a potential conflict of interest in
relation to the producer of that project and that he
had used his position at the FTO 1o promaote his
o project.

The complainant originally made the disclosure
in part in a letter to the previous acting director of
the FTO but subsequently contacted this office. The
complaint to us coincided with the appointment of
a new director. The complainant told us that the
new director had divulged the complainant’s
identity 1o the colleague in the course of her

CASES

investigation of the complaint and the complainant
was now being intimidated by the colleague.

The complaint raised a number of other issues of
concern to this office including the apparent lack
of compliance with funding guidelines with respect
to certain projects, the apparent absence in the
FTO of any mechanism to enable employees and
officers 1o make protected disclosures, and
ignorance of the terms of the Act.

Our preliminary inguiries revealed the new
director first dealt with the disclosure after the
colleague stormed into her office in her first week o
the FTO demanding to see a copy of the letter
containing the complainant’s disclosure, The
complainant had told several other colleagues of
the disclosure, one of whom had tobd the
colleague. The director obtained the complainam’s
verbal consent 1o show the colleague the letter and
did so. While the Act requires such consent to have
been in writing, the director had not breached the
Act by divulging the complainant’s identity
because the complainant had already done so
herself.

Mevertheless, the director admitted that being
new to the NSW public service, she was ignorant of
the terms of the Act. Upon becoming aware of the
disclosure, the director obtained a copy of the Act,
sought advice from the Deputy Ombudsman and
subsequently obtained a copy of the Ombudsman’s
Pratected Disclosures Guidefines. She then sent a
summary of the Act to all staff and implemented an
internal reporting system based on the model
devised by this office.

The director had also, independent of this office,
investigated the complaint made in the letter 1o the
previows acting director and sought 1o address the
issues raised by it

The director had subsequently revised the code
of conduct applying 1o FTO staff which covered
issues such as discrimination, conilicts of interest,
employment outside the FTO and the use of FTO
property for personal purposes. All staff members
had been required to sign the revised code of
conduct. She had also reformed the funding
guidelines to provide a clearer set of expectations
about the FTCYs decision-making processes without
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needléssly curtailing the discretion essential to the
funding regime,

The extensive reforms undertaken by the
director addressed the syslemic issues we had
identified as arising from the complaint.
Mevertheless, the responses we received 1o our
preliminary inquiries from all the relevant parties
suggested there was some foundation to many of
the complaints against the colleague, Whilst it was
unclear whether he harboured the prejudices
alleged by the complainant, there was evidence o
suggest he had a conflict of interest with respect to
one of the funding decisions he panticipated in and
had failed 10 declare that interest in breach of the
code of conduct then in operation. However, the
evidence suggested his input had not been crucial
in reaching that decision, The colleague also
admitted to using his position at the FTO and FTO
riesources o promaote his own project in breach of
the code of conduct. When the colleague
subsequently resigned from the FTO we decided
there was no utility in investigating his conduct
further.

DEPARTMENT ACTS TO RECOGNISE
WHISTLEBLOWERS

Arising out of the Royval Commission and a
subsequent investigation by Justice Slattery, the
Cepartment of Scheol Edecation {now the
Department of Education and Training), initiated
disciplinary action against a number of teachers for
albegedly failing to repost the paedophile activities
of ansther teacher fwho has since been convicted)
CVET MAany years,

Several of the teachers who were
departmentally charged complained to the
Ombudsman that they had in fact reported the
conduct of the alleged paedaphile over a number
of years to the school principal, and in some cases
1o other deparimental officers, yet no action had
been taken in response to their concerns,  The
teachers also complained that they had become
scapegoats,
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We raised the matter with the depantment which
engaged an independent consultant 1o identify and
review the validity of the teachers’ concemns and 1o
advise the director-general and the Minister on
whether action should be taken in relation 1o their
concerns and, if so, the nature of that action.

As a result of the consultant’s investigation, a
number of the teachers received a written apology
from the director-general over the department’s
preparedness 1o charge them despite their
willingness to report their concerns about the
conduct of the teacher in question and 1o assist the
Roval Commission,

The departiment provided this office with a copy
of the consultant’s reports in this matter which
comained a number of recommendations on how
malters such as this should be dealt with. We will
be monitoring so as to ensure the issues raised in
the consultant’s reports are followed through,
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Overview

The Ombudsman has a unique role as a result of
the passing of the Witness Prolection Act 1995. This
Act put into place a mechanism for appealing
against decisions made by the Police Commissioner
in which an application to enter the witness
protection program is refused, It also allows a
participant who has been terminated from the
program to appeal to the Ombudsman. Any
decision made by the Ombudsman replaces that of
the Commissipner of Police.

Im this, the second full year of our rele under the
Act, the Ombudsman received only three appeals.
All of these related 1o the refusal by the
Commissioner of Police 1o accept the appellant
onto the witness protection program. No appeals
were received as a resull of a participant having
his/her participation on the program terminated.

Of these appeals, one was successiul and the
appellant was taken onto the program, We were
contacted some time after this decision and the
witness incicated thal the malter was progressing
well and that the officers of the Witness Security
Unit (WitSec) were providing a high level of
support and assistance,

Owr secondary tole under the Act involves
dealing with complaints relating to the wilness
protection program, These are far more numerous
than the appeals and usually concern practical
management difficulties experienced by people on
the program, although some allege misconduct.
The management difficulties relate 1o issues such

as accommodation, the passing on of mail and
access 1o services provided by government
departments, The approach that is taken to resolve
complaints is largely informal, We are conscious of
the unigue relationship between the complainants
and the police officers who have responsibility for
their protection, and it is our aim to deal with
complaints in such a way a5 to cause minimal
disruption 1o that relationship. In many cases, issues
can be resolved by our officers helping improve
communication between the paries.

CASES

Case 1

A prisoner contacted the office to complain about
the level of protection offered to his family who
were on the program. The inmate was concerned
that WitSec did not have sufficient information
about potential threats to allow them to properly
protect his family, Witsee principally relies on
operational police 1o advise them of the nature of
the threats against participanis. In this case,
however, the inmate had given further information
1o police after he went into custody and the officers
involved had not advised Witsec of this. The
inmate did not wish to compromise his wile's
security by giving her details, but sought 1o contact
WitSec directly, The WitSec officers assumed that
the issue related to his own securily within the
prison, which is nat within their jurisdiction. The
information that the threat had changed was simply
not getting through to the people who “needed to

knona "
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When we approached the commander of
Witheo to pass on the information from the
inmate, the potential repercussions of the
situation became clear. Effectively, WitSec was
being asked to protect the family without any
idea of the nature and location of some of ihe
main threats against them. Urgent consultation
took place between all concerned and measures
hawis now been introduced 1o ensure that any
changes in the threat 1o inmates’ families will be
immediately communicated to WitSec.

Case 2

As in previous vears, we have attempted 1o deal
with most complaints from witnesses on the
program through conciliation, viewing formal
investigations as potentially damaging to
refationships between participants and the case
officers who would continue to play such an
impeortant rede in their lives and those of their
families. On some occasions, however, this has
not seemed appropriate and more formal
investigations have been called for,

A witness complained about the conduct of
the accompanying WitSec officers when the
witness and their young children travelled 1o an
area oulside Sydney where they were required to
attend court. All of the group booked into a
motel,

The witness complained that they and their
children were left on their own at the maotel while
the police officers went out for dinner and drinks,
The following morming the complainant, who
stated that they had spent the night in fear, learnt
from the motel managers that the room in which
the police offlicers were staying had a damaged
internal door and a pile of water-soaked bed linen
laft on the floos, The complainant felt strongly
that the behaviour of the police sent to provide
pratection had been less than professional.

An investigation followed. As a result, the
Service took the following action in relation to
those officers present at the motel:
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* The commander of the state protection group
spoke to the involved officers and enforced the
expecied standard of conduct required of those
officers specifically chosen for this area of the
Police Service.

= The managers of the motel were offered a

formal apology on behalf of the officers
Concermed,

* The officers concerned were nat allowed 1o
perform any supervisory duties until the
commander of the unit was satisfied that they
could responsibly fill that role,
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Controlled operations

The past year saw the commencement of the Law
Enforcement [Controlled Operalions! Act 1997
which brought with it a new role for the
Ombudsman,

The Act provides for the authorisation, conduct
and monitoring of operations involving what might
otherwise be unlawful activities by specified law
enforcement agencies, This was done in order 1o
remove any doubl as 10 the stalus of evidence
obtained in the course of such operations and as 1o
the liability of those participating. It was enacted
a5 a response 10 the ruling in Ridgeway’s case
(11995) 184 CLR 19) and also in compliance with a
recommendation of the Royal Commission, The Act
provides for controlled operations (o be authorised
and conducted by four law enforcement agencies:
the MNSW Police Service, the MSW Crime
Commission, the Independent Commission Against
Corruption (ICAC) and the Police Integrity
Commission (PIC). It came into operation on 1
pAarch 1998,

The Act also confers upon the Ombudsman the
role of independently monitoring the law
enforcement agencies’ compliance with the Act.
The granting of an awthority 1o carry out a
controlled operation can be distinguished from the
Lise b}-'these agencies of lelephone interceptions or
listening devices, in that both of these require a
judicial officer to grant a warrant, having first
pxamined the basis of the application, In the case
of controlled operations, the authority is granted
from within the respective agencies by the chiel

executive officer (although in the Police Service,
this has been delegated to the deputy
commissioner). Accordingly, it is monitosing by this
office that constitutes the prime oversighting of the
wse of this contentious power.

Thee Act requires that the Chmbudsman be
notified of the granting, variation or renewal of an
authority, and of the receiving of a report by the
relevant chief executive officer on the conduct of
an authorised operation within 21 days. It further
requires that we inspect the records of each law
enforcement agency at least once every twelve
months although we may do so more often. The
Cxmbudsman is also empowered to make a special
report to Parliament at any time with respect to any
inspection conducted and must report to Parliament
at the end of each financial year.

In this, the first year in which the Act has been
in operation, we have been heavily involved in
consultation with respect to bath the drafting of the
Act and Regulations and the compilation of
protocols and procedures by the various law
enforcement agencies, as well as in the mandatory
inspections of records and monitosing of

nodifications.

As might be expected, the first year of the new
regime has seen a number of “teething ™ difficulties,
Possibly as a result of these, there have been
substantially fewer authorities granted than we had
anficipated — in the four months after the
commencement of the Act only 47 controlled
operations were authorised. The vast majority of
these related 1o crimes involving prohibited
substances and the authorities were largely granted
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to allow police and other Law enforcement
operatives (o participate in the purchase and supply
of drugs. It is 1o early 1o comment upon the
sUCCEss of odherwise of 1hese operations, some of
which are ongoing,

It was always anticipated that the Police
Service would authorise the majority by far of
controlled operations. This has been the case, but
the numbser of authorities granted remains far lower
than initial estimates. One reason for this seems o
lige i the basic lack of familiarity with the new
procedures by those officers who would be most
expected 10 use them, Thene s a perceplion,
particularly from within local area commands, that
the Act’s requirements for obtaining an authority
are so cumbersome and lime-consuming as o
potentially render proposed operations
impracticable. The Act had already been amended
after we identified a problem relating to the
inability 1o make applications by facsimile. This
presented huge logistical problems for the police in
particular, The officers involved in the
administration of the Act within the Service ane
putting a greal deal of effort into producing
procedures that are as simple and efficient as
possible within the demands of the legeslation. It is
likely that this, in addition 1o widespread education
prograrms within the Service, will assist in
overcoming this difficulty.

The legislation calls for the Minister for Police
1o review the Act after it has been in operation for
twelve months "o determine whether the policy
ohiectives of the Act remain valid and whether the
terms of the Act remain appropriate for securing
those objectives”. It may be that this review will
provide a uwseful vehicle to explore any operational
or legislative changes that may be required to
optimise use of the new legislation.

A separate annual report detailing the
Ombudsman®s work and activities under the Act
was presented o Parliament in October 1998,
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Telephone interception

One little-known function of the Ombusdsman arises
from the legislation that governs the interception of
lelecommunications, or “phone tapping”. The law
relating to phone tapping in NSW is a complex
meshing of both federal and State legislation. There
are four agencies within N5W which can apply for
a warrant to intercept telecommunications: MSW
Folice Service, the N5W Crime Commission, the
ICAC and the PIC. This power was extended 1o the
PIC on 10 July 1998,

A telephone interception warrant can only be
issued by a federal court judge, a family court
judge or an Administrative Appeals Tribunal
mesmbeer, In order 1o obtain such a warrant, it is
necessary 1o show that it is likely 1o assist the
investigation of a serious offence such as murder,
kidnapping or drug trafficking. Befose granting a
warrant the judge must consider the ssue of
privacy, the extent to which the interceplion is
likely 10 assist the investigation and what other
means of investigation are available and their
likely success,

The agencees are required 1o retain
comprehensive records concerning the
intercepiions and cne of the functions of the
Ombudsman is te carry oul inspections of those
records and report to the Attorney General
concerning compliance with the Act. A minimum
of two inspections of the records of each agency
miwst b carried out each vear. The
Telecommunications (Inferception! (NSW) Acr 19587
forbids the Ombudsman from incloding any details
of the inspections in this office’s annual report.
Each yvear, the Ombadsman is required toe repaort to
the Attorney GCeneral on the outcome of inspections
as soon as practicable before 30 September,
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Overview

The ability of the office to deal with increasing complaint levels and
1o absorb new functions can be attributed to the commitment of staff
and 10 the success of efforts 1o continuously improve af our processes.
The importance of this is reflected in our corporate plan which
focuses atlention on these areas — as well as complaint handling and
access and awareness — as a means to best achieve our mission.

To improve our performance, the office has identificd the
following four sirategies:

s the better use of technology;

* surveying complainants and public authorities [as resources
penmitl;

« moenitoring cur performance to develop benchmarks both internally
and with other agencies that enable us 10 focus on improving our
work processes and accountability; and

o reviewing our policies, procedures and practices.
The planned cutcomes of these strategies are:

o improved service delivery;

« mare efficient and effective complaim handling:

» continual improvement of our performance according 1o clearly
communicated guidelines; and

= reporting mechanisms that demonstrate the quality of our work.
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Irrespective of the oulcome of
your investigation and
recommendations, it is my duty
te thank you and all members of
your stafi for your kind support
and belief in bringing this case

o justice.

Last, but most impaortantly, |
wish to convey my sincere
thanks to the Ombudsman
Ms Irene Moss, AQ, as | wish
her every success in bringing
respect, justice and good will 1o
the Office of the Ombudsman.

A complaimant
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Steve Kinmond, Assistant
Cimbudsman (Police Team)




Issues

TECHNOLOGY

Case management and reporting

Wi have modified our case managemenl system (o
imprave both complaint management and internal
and external reporing,

A range of software programs have been used to
assist us in designing repors to better analyse
complaint patterns and frends.

Our reporting capabilities will be further
developed under the police complaints case
management system.

Police complaints case management system

As mentioned in previous reports, this office, the
Premier's Department, the Police Service and the
Police Integrity Commission are developing a mew
enhanced case management system. This system
will replace several systems used within the Police
Service and will be linked with the two oversight
agencies to form a single and complete record of
complaints against police.

Although the development of this system is
taking longer than initially anticipated, the benefits
for this office include:

» increased intelligence gathering capabilities;

# increased capacily to oversighl complaints

about police;

«  preater analysis tools that will allow us to
examing trends in particular police commancds
or patrols and trends relating 1o particular
policing issues; and

» increased productivily,

Intranet

An assessment of our information requirements
revealed a need for an office-wide intranet to
facilitate the sharing of knowledge, procedures and
information. Cur current Case management system
provides structured data relating 1o specific files

ISSUES

but is not capable of effectively delivering non-
structured information. An intranet is a logical way
toy integrate a number of disparate information
databases.

Internet

We are developing an internet site to allow easy
access to a range of information about our office
including publications such as the annual repon,
brochures and a number of our guidelines.

The site will also allow users to lodge
complaints elecironically with a form that can be
sent via email,

Upgrading our equipment

Following a review of our equipment needs during
the reporting year, we submitted a proposal to the
MSW Treasury for funding. This request was
approved and we are now purchasing new laptogs,
a new PABX telephone system and hearing rocm
equipment,

COMPLAINANTS' SURVEY

In the past we have surveyed public authorities and
the public about a range of matters including their
perceptions of the complaints process. However,
due to limited funds and increased workload we
have not be able to undertake either survey in the

past year,

INQUIRY CUSTOMER SATISFACTION
SURVEY

Duwring May 1998, the office conducted a customer
satisfaction survey in order to gain a greater insight
imbo o s are viewed w0 that we can continue to
improve [he service we provide.

An independent interviewer was engaged (o
complete as many interviews as possible during a
one week period. Over the course of that week,
every caller who made contact with either an
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inguiries officer or a back-up inguiry officer was
given the opparunily o paricipate o the sorvey,
In teal, 31 callers were surveyed, This represented
19% of the welephone inguiries aken by the office
during: that periad,

Gender, ethnicity, disabilities

Slightly meore than half of the respondents (54%)
were male, Mine per cent of callers were from a
non-English speaking background, 8% had a
disability and 2% were either Abanginal or Torres
Strain Islander,

Ape

The majority of callers (77%) were aged between
25 and 59. Mineteen per cent were &0 or older and
4% were under 25.

Useful and practical

Minety per cent of callers surveyed believed they
had received useful information from the inguiry
officer who had dealt with their complaint. Minety-
one per cent of callers believed they had been
given practical suggestions 1o resolve their
problem, More than two-thirds of callers were given
asuggestion aboul who else they could contact in
regard to their matter.

Hesitations or difficulties in contacting the
office

The majority of the survey participants (8991 did
nol experience any hesitation in ringing the office
for assistance, and 91% said that they had noi
encountered any difficulty or delay in getting
through to the office or to one of our inguiry
officers. Ninety-nine per cent indicated the
information they had been given was easy 1o

inderstand.

Purpose of call

Each of the callers was asked what it was that they
had hoped to achieve by calling the office. An
equal number of participants indicated that they
had wanted to either lodge a complaint or try to
have their complaint resolved (31% each). Other
reasons nominated by callers were that they just
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wanted to 1alk to someone about their problem
{25%]); seek some specific kind of action or redress
(20%%), for example an apolopgy, compensation,
disciplinary action etc; to get some general
information (15%); 1o just inform the office of the
prablem (1%); to try to prevent this sort of thing
happening in the future (19%); or to try amd get the
offending behaviour stopped (1%).

When callers were asked what they intended (o
do about the complaint once they had spoken to
the office, approximately 40% of callers said they
would now go somewhere else more appropriate s
suggested, 27% said that they would write to the
Ombudsman, 25% indicated that they would
pursue the matter directly with the authority
concermned, 4% were going to take some other form
of action, while 3% were undecided on further
action.

Courtesy

All of the people surveyed found the officer who
dealt with their call to be polite, When questioned
about how helpiul the inquiry officer had been,
most of the callers thought the inqurity officer they
had spoken 1o had been very helpiul 167%) or a1
least fairly helpful (31%),

Suggestions

Callers were asked whether they had any
suggestions about how the Ombudsman’s staff
could have been more helpful to them. Suggestions
included the Ombudsman being able 1o take
complaints over the phone without the need to
have formal complaints in writing, the Ombudsman
having greater powers and not using recorded
phone messages,

Ceneral comments

The vast majority of the comments about contact
with the office were positive and many of the
callers stated that they were “very impressed ™ and
b received good, sound and prompt advice,
Some of the callers indicated that they felt the
Chmbudsman should have more power but, given
the circumstances, had received the best advice

possible,



BENCHMARKING

It is nod easy 1o make comparisons with other
agencies as there are significant differences
between jurisdictions. We are a general jurisdiction
watchdog body where other watchdop agencies
such as the Legal Services Commission,
Community Services Commission, Privacy
Cosmmittee and the Health Care Complainis
Commission have a more narrowly focused
jurisdiction.

We use the number of complaints received or
finalised as the basis of our performance statistics,
Cher agencies use the number of allegations
contained in complaints or the number all matters
looked at during the year,

Keeping these differences in mind, we have
been involved in formal benchmarking exercises
with a number of complaint handling organisations
such as the Human Rights and Equal Opposiunity
Commission as well as other Ombudsman around
Australia, The resulis of these benchmarking
activities have been positive, indicating that we
are able to finalise complains in most cases
quicker than similar agencies,

W also monitor how we compare with the
specialist watchdog agencies in NSW by analysing
their performance statistics in their annual repodts,

We will be formalising our benchmarking
activities with relevant agencies in line with the
Covernment’s service competition policy,

REVIEW OF POLICIES, PROCEDURES
AND PRACTICES

Planning days

As part of our annual planning cycle, staff in each
investigative team, as well as corporate support,
have separate planning days, These planning days
identify key issues for the coming year, priorities
and expected outcomes, The results of these
planning days form the business plans for each
team.

The planning process encourages full and frank
discussion on our work processes and how we can

ISSUES

improve our processes. It enables the office to deal
with increasing complaint numbers while reducing
the time laken to finalise matters. For example, the
time taken 1o finalise irpedom of information
complaints has reduced from an average of 34
weeks i 1994-9% 1o-an estimated 20 weeks in
1997-98, despite increases in the number of
comglaints received.

COMPLAINT HANDLING IN THE
PUBLIC SECTOR

For the past four years, this office has maintained a
consistent program of training for public servants 1o
assisl them and their departments, authorities or
local councils to achieve best practice in the area
of customer service and complaint handling
systems. Dwring this time, there has been a disting
shift in bath attitudes and procedures within the
public service, Most depariments and authorities
now have an accessible, simple, fair and relatively
speedy process for handling customer complaints,
However, there is opportunity for improvement in
the areas of effective, comprehensive redress, and
analysis of complaint information in order to
improve service, As in other areas of the public
seClor, resources are an issue, however, an
increasing body of senior managers in the
Covernment sector are supportive of change and
improvement in this area.

Growing demand for front-line staff training in
herw tos deal with customers and customer
complaints has been met by our new course,
Complaint Handling for Frontline 51aff, which we
presented nine times, training 164 people. Two
regional areas invited us to present the course,
which was delivered in Wagga Wagga in April
1998, and in Armidale in May 1998, Plans are
undersay for a far Morth Coast course and mare
frontline cowrses will be offered al our Sydney
office during 1995-99,

In addition to the new course, demand for our
manager's course on devising the necessary
systerms for a comprehensive appm.ach 1o cusiomer
feedback almost doubled. The course,
Understanding Complaint Management, was
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COMTINUOUS IMPROVEMENT

delivered nine times, 1o 169 participants. Six of the
courses were held in Sydney, and one was held in
Wagga Wagga and two interstate.

During 1997-98, under the auspices of the West
Australian and Tasmanian Ombudsman, we were
again invited to present our courses interstate, In
December 1997, Assistant Ohmbudsman Greg
Andrews and alternative dispute resolution
cosrdinator Matasha Serventy presented the
manager's course in Perth, In February 1998, Greg
arvd Natasha were joined by training officer Matina
Paltis in Hobart and, because of enormaols
demand, presented three courses back-to-back.

Chver the past four vears, our courses have
changed 1o keep up with new ideas and customes
fecdback, and we are pleased 1o see participants
requrn for refresher courses. Evaluations follow
every course, and are usually very positive. While
demand exists, we will continue (o offer bath
courses to all government staff and managers,

In 1998-99, we plan to introduce further training
in how to deal with difficull complainants, The
increasing income generated by these courses is a
walcome contribution 10 the cost of carrying out
investigation work.

Talks on complaint handling/mediation to
outside agencies

Ownbudsman staff are regularly asked to present
talks and workshops at seminars and conferences.
In March 1998, alternative dispute resolution co-
ordinator Matasha Serventy spoke at a point Public
Accounts Committes/Law Society seminar, Dispute
Managerment in Local Goverrwneri, Her fopic was
the selection of an appropriate mediator in local
governmient disputes, Later that month, MNatasha
and acting, serior investigator Margo Maneschi
spoke at the Reaching Common Ground conlerence
on the technigues and traps of accountability in
local government.

In May 1998, training officer Matina Psaltis
spoke to 160 revenue protection officers from City
Rail on handling complains at the staff's Ethics
Day.
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DEALING WITH OUR OWN
COMPLAINTS

We consider complaint feedback 1o be a valuabile
tool in assisting us (o monilor our perlormance and
fine tune our procedures. A number of the
complaints we receive from members of the public
and public authorities stem from a
misunderstanding of our role, procedures and/or
ineffective communication. When we receive this
type of complaint we generally respond by
contacting ihe complainant and providing further
information 1o clanfy the situation, Howewer, on a
broader level, we also use this iype of information
when developing our access and awareness
programs, reviewing our publications and assessing
cur training needs.

Complaints about delays are assessed against
our target turnamund times. Increasing numbers of
complaints aboul public authorities — and static
resources — has resulted in a slight increase in
turnarcund times generally. Where complaints
about delays are justified, we take some form of
remedial action which may include offenng an
apology, explaining resource Constraints, reviewing
the officer’s workload and assisting in setting work
priorities.

Most of the complainis we received during
19597 =98 fell into the two broad categories
menticned above. However, we also received
several complaints about minor inaccuracies in a
couple of items in our previous annual repor. As a
result, we have reviewed our editing procedures 1o
ensUne a more iorous and coordinated approach,

OUR GUIDELINES

Cine way of reducing our work 15 1o provide
guidance to public officials as to acceptable
conduct and 10 improve the way public authorities
deal with complaints thereby reducing the
complaints coming to the office, To this end we
have produced a series of guidelines. These
gutdelines have been well recelved, A list of our
guidelines is in appendix 5.



CORPORATE SUPPORT

The MSW Government has highlighted possible
savings from reviewing corporale suppor activities
throughout the public service. Pay increases have
been awarded to all public servants on the basis of
polential savings through the corporatle service
TEWIE INOCEsSEes.

We review Our corporale senvices area on a
continuing basis and have in the past transferred
“savings” 1o core business activities. During the
reporting year, we have had to change processes in
our personnel area in particular due to our inability
to fund the personnel officer position while still
having to carry out these duties,

We also reviewed the work of the public
relations area, This review resulted in a betier
allocation of duties and accountabilities. We
expect these changes will improve our access and
AWATENESS PIOZram.

We will review our records area during the
19%98-99 year in response to the new State Records
AcL

TOTAL QUALITY MANAGEMENT

As mentioned in last year's annual report, the office
participated in a quality assessment process. This
assessment provided a baseline which will be used
for strategic and organisational change and
continuous improvement, Assessments were made
on seven categories — leadership, planning,
information, people, customer focus, process and
performance.

We are working through the results of the
assessment process and making changes as
necessary.

It is the Government's intention that all
agencies will be reassessed at a later date to
identify what improvements, if any, have occurred.

ISSUES
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| write to express my
appreciation for your recent

presentation to school principals.

Your talk was challenging and
constructive, You promoted
excellent values and strategies

in regard to how we should

respond to complainants. You
achieved this in a non-
threatening manner and

significantly influenced many of
the principals present.

A dislrict supevintendent
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Andrew OFBrien, Youth Officer
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Overview

The M5W Ombudsman provides a vital public service to the people of
MSW and access and awareness issues play an important role in the
equitable provision of that service. The right of review available
through our office is of no use to a person who is not aware of our
existence or who for physical reasons is unable 1o gain access to our
services. Therefore, one of our corporate goals is 1o increase
awareness of our rode and functions and to promote access for all,

We have been fortunate that some access and awareness activities
have been funded by Government. For instance, we were provided
with funding 1o establish the Aboriginal Complaints Unit in the police
team and we were successiul in obtaining funding for our Youth
Officer. However, we have not been allocated any resources for ofher
access and awareness activities and, as such, the work has primarily
been undenaken by investigative staff in addition to their other
duties,

This office is subject to both legislative and government access
and awareness policy requirements, particularly in the provision of
services for women, people with a disability and people from non-
English speaking backgrounds. However, these programs have not
been funded and must compete with complaint handling activities for
human and other resources.

To focus our limited resources on access and awareness, the office
has developed a plan which outlines action based sirategies, clear
performance indicators, nominated respansible personnel and relevant
timeframes. The document is structured as a series of work plans,
each specifically designed for the various targeled groups, i.e.
Aboriginal communities, ethnic communities, young people, people
with a disability, people in detention, peogle in rural areas and
women, The plan is a dynamic decument with updates and additions
besing made as required.
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EMSURIMG WE ARE ACCESSIBLE

The external or outreach work performed by the
office ocours alongside internal strategies to
improve the general sensitivity needed in handling
complaints and responding to an increasingly
diverse clientele.

The following is a report on our access and
awareness aclivities during 1997-98.

Issues

INQUIRIES

1997-98 was another busy year for inguiries with a
28% rise in the number of telephone calls received.
We took 20,119 calls from people seeking
information or making oral complaints — 4,421
more calls ihan the previous year,

Inquiries is the first point of contact with the
office for mow members of the public. Once an
inquiry ofitcer has assessed the mature of the
complaint, the caller is advised whether the matter
falls within the jurisdiction of this office and, if so,
whether a written complaint is required. The caller
is then asked what efforts they have made to
resolve the complaint directly with the agency
involved,

Traditionally, the Ombudsman is an avenue of
last resort. It is, therefore, our policy to encourage
agencies 1o deal with their own complaints unless
it is clearly inappropriate. Agencies should be
given the opportunity 1o address problems before
our office becomes involved, IT a person has not
taken this approach, we will generally advise them
b write to the head of the agency about their
complaint. We invite them to contact us again
when they receive the agency’s respanse if they
remain dissatisfied with the handling of the matter
or there is evidence of maladministiration.

When we assess what action to lake on
complaints we also consider whether other review/
appeal mechanisms exist for this type of issue,
Where there is an alternative and satisfactory
means of redress available we penerally advise the
caller to take up that course of action. We may
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also send the caller a copy of our brochure, Tips for
making a complaint, to assist them with their letter
of complaint. The brochure outlines the type of
information o be included in the letter, to whom it
should be addressed and the action required.

If the matter is not too complex, we will make a
quick call to the agency in an effort 1o resolve the
mafter over the phone. Approximately 7% of
inquiries are resolved in this way. If a matter does
not fall within the jurisdiction of the office, we will
suggest other ways 1o resolve the problem, for
example we have leaflets on other relevant
agencies which we send out 1o callers as required.

Inguiry officers also participate in prison visits
and community cutreach trips, As in previous years,
we continued our program of talks to groups from
non-English speaking backgrounds and participated
in the 5t George migrant information day. In the
past year, we also exchanged information with the
Spanish and Latin American Association for Social
Assistance [SLASAL

With the number of telephone inguiries
increasing, we rely on the suppon of a select group
of experienced investigation officers to take calls
when our three inquiry officers are not available.
This is preferable to keeping callers on hold or
returning calls at a later stage.

WORKING WITH ETHNIC
COMMUNITIES

As reported last year, we have begun a program of
consultation of peak community groups. The aim of
these consultations is to improve our profile as well
as ensuring that ethnic communities have a clear
understanding of our role and function, We visited
at least 13 peak or community groups, providing
infoemation to workers and advice about our fole,

A larger scale consultation was hosted with the
Vietnamese community, These consultations
include presentations by senior staff and provide an
opportunity for community members to raise issues
of concern. They also generate interest from the
ethnic media.



In addition, we distributed our nine community
language brochures — Arabic, Croatian, Chinese,
Greek, ltalian, Spanish, Serbian, Turkish and
Vietnamese — 1o community and other groups.

Ethnic media

All media releases relating to the public release of
our reports were sent 1o the ethnic media. A stalf
membser was also interviewed about the role of our
office by Chinese Radio 2AC.

Festivals

We participated in a number of community
festivals including the 5t George Migrant
Information Day and the Bankstown Multiculiural
Day. We intend to participate in more festivals
during 1998-99.

Gowvernment agencies

Staff have been liaising on a regular basis with the
Police Service as part of our monitoring of the
implementation of the Service's Ethnic Affairs
Policy Statement.

Activities within the office

Cross cultural sensitivity training was provided 1o
stafif during the reporting year. Adult Migrant
Education Service conducted the training which
aimed to improve the skills of staff in appropriately
dealing with clients from diverse cultural
backgrounds

ISSUES

Future plans

Our plans for the coming year are listed in table 1
in the format required by the Ethnic Affairs
Commission and our Ethnic Affairs Policy
Statement,

WORKING WITH YOUNG PEOPLE

The second year of the access and awareness
program for young people has seen the office in
regular contact with youth groups and children. As
reported last year, the aim of this contact is to
inform young people about their right to complain
and the way o do 0. We make it clear to them
that their complaints will be taken seriously and
that we have given priority 1o providing young
people with good service. We have continued our
policy of providing a specialist focus for youth by
maintaining a youth inquiry team 1o deal with
inquiries and complaints from young people.

Some of the highlights of the youth access and
AWareness Program were:

» provision of a Youth Liaison Officer 1o speak 1o
groups of young people and 10 individual
complainants;

# development and distribution of an easy to use
complaint form;

= publication of a youth specific brochure;

Table 1: Future plans for working with ethnic communities

Key result area Invitiative

Social justice Liise with peak MESBE
bodies and use NESR
nelwarks

Prowide representatives 1o
speak M meetings of
MESE grougs

Community harmony

Antend community festivals

and cultural activities

Timeframe Intended outcome
ongoing Increased community
Avaneness. [mprove
limes of communication
ongoing — Increased community
o recuest awareness and improvi
our understanding of
community needs
ngoing Increased commanity

awaneness ancd improve
ol understanding of
community needs
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ENSURIMNG WE ARE ACCESSIBLE

s distribution of information packs at university
orientation days and expositions;

¢ consultations with youth workers across MW
who provide many complaints on bebalf of
young people; and

» the development of a program of peer advocacy
for young people.

As a result of this access and awareness
progeam, the number of complaints and enguiries
irom, and on behalf of, voung people has
increased. For a summary of these complaints and
inquiries see table 2.

The pattern of complaints shows a range of
issues, especially in those deparimenis that have
the greatest contact with large numbers of young

Table 2: Complaints and inguiries received from

and on behalf of juveniles
1996-97 1997-08

Department Tatal Taxtal
Ambulance Service 1
Attorney General’s Dept 1
Birpal Local Aboriginal
Land Council 1
Board of Studies 1
Community Services 1 7
Corrsclive SErvices 5 19
Councils k| 1
Caming and Kacing 1
Health ) )
Hiousing 4 [
furverile Justice 121 168
Chinbantdsman 1
Palice 178 i63
Roads and Traffic Authority 1 4
School Education £ ] 25
State Rail Aughority 1 B
Sate Transit Authorily 1 1
TAFEfuniversity 3 ]
Ceneral 15 19
Mon-jurisdiction 12 14
Total a0 648
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people, These departments and case studies are
discussed throughout this repor,

We are committed 1oz

e a major distribution of our information package
for young people — the package containg a
contact card, our youth brochure, a complaint
form and a youth poster;

* continuing contact with all schools, TAFE and
youth groups;

* the provision of information on the internet;

*  further development of a network of suppon
peophe for young complainants; and

* the monitoring of complaint patterns on youth
issues and special reports where appropriate.

Andrew C¥Brien has replaced Stephen Waite as
the Youth Liaison Oificer. Prior to joining the
office, Andrew was the executive officer of the
MNSW State Metwork of Young People in Care
(SMYPIC) He has also been a high school teacher,
Andrew brings a range of skills, experiences and
contacts to add value to the solid foundations of
access and awareness for young people about the
office.

WORKING WITH ABORIGINAL PEOPLE
— GENERAL TEAM

During the last 12 months, we have been very busy
undertaking general liaison with Aboriginal people,
organisations and communities, as well as
participating in gaol visits, juvenile justice centre
visits and regional outreach trips. As a result, the
number of comacts made with the office by
Aboriginal people has increased.

While knowledge of the role and responsibilities
of our oifice is increasing in Aboriginal
communities, there is still a long road to travel.
Linder the terms of the Ombudsman Act 1974, we
can only make adverse comment and
recommendations when a formal investigation has
been conducted and there is evidence to
substantiate our findings.

This high standard means that public authorities
and agencies generally respect our findings and



follow our recommiendations. However, the negative
siche to this is that complainants are required to
provide reasonably solid information 1o substantiate
their allegations. This is ofien difficull given the
literacy and numeracy skills of some Aboriginal
people, and the level of resources available 1o them.
We are continually looking o develop ways (o
address this problem, such as including specific
strategies within our access and ywareness program.

Visits to gaols and juvenile justice centres

Ower the last 12 manths our Aberiginal Complaints
Officer (ACO), Mathan Tyson, has participated in
17 visits 1o adull correctional centres and juvenile
justice centres throughout NSW.

Both the Department of Juvenile justice and the
Deparimeznt of Corrective Services continue Lo
improve their policies and programs in relation 1o
Aboriginal people. Unfortunately, delays in
responding 1o our correspondence mean that
complainants are sometimes forced to wait for a
response (o their concerns. We are currently
working to address this situation.

A major source of complaint to us from
Aboriginal inmates is that they are placed in
institutions where family contact, in the form of
visits, is not possible because of the location of the
institution and travelling distances involved, The
Royal Commission into Aboriginal Dweaths in
Custody recommended that, where possible,
Aboriginal inmates and detainess be placed close
o their families and communities, The Department
of Corrective Services acknowlbedges this
recommendation but is unable 1o consistently
implement it due 1o the limited number of beds
both within individual cerrectional centres and the
system generally, While this does not represent
maladministration on the part of the department, it
remains an imporant concern, particularly to
Aboriginal people and communities.

Access and awareness

The ACO has participated in three regional access
and awareness trips over the last 12 months.,
Regions covered include Cooma/Bega, Colfs
Harbour/Lismore and Wollongong/Mowra. Local
Abariginal land councils and other Aboriginal

ISSUES

organisations in these areas were contacted and we
provided information about our role. The ACO has
also participated in presentations 1o the general
public concerning our role and responsibilities.

When consulling Aboriginal communities, we
make every effort to ensure that Aboriginal custom,
protocol and seli-determination are respected. As a
result, many positive contacts have been made in
Aboriginal communities throughout N5W, Fram the
ieedback we have received, this method of acoess
and awareness works well, and knowledge of our
office and what we do is being passed on through
the informal oral networks utilised by Aboriginal

people,

ICAC project

As reported last year, our ACO was directly
invalved in the Independent Commission Against
Cormuption’s (ICAC) cormuplion prevention operalion
focusing on the Aboriginal land council system, We
presented a submission 1o the ICAC on the project,
which was viewed positively and taken into
consideration, along with those of other
depariments, agencies and individuals.

The report from the project was launched in
April 1998, at Sydney Town Hall, followed by a
number of regional launches throughout N5W, The
volume contains 26 recommendations which cover
many of the issues and supgestions macde in our
submission. When implemented, these
recammendations shoubd see an improved and
more effective Aboriginal land council system that
wil | benefit Aboriginal people and communities.

MNSW Aboriginal land council system

The majority of inquiries received by our ACO
continue o focus on the land council system,
During the year, the ACO commenced regular
liaison with land council officers in an atempt to
sel up a workable system for referral and
complaints resolution. This is an ongoing aspect of
the ACO's work. It is hoped that the review of the
Abariginal Land Rights Act, planned by the
Department of Aboriginal Affairs, will provide
improvements to the legislation which will
enhance complaint resolution.
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ENSURING WE ARE ACCESSIBLE

WORKING WITH ABORIGINAL PEOPLE —
POLICE TEAM

During our first year, the Abariginal Complaints
Unit within the police team focused specifically on
conducting access and awareness field trips o bath
remote country areas and the metropolitan region,
During the 199798 year, we have focused on
conducting meetings in response o the particular
needs of diverse communities and establishing
mw=chamisme 10 deal with sysemic issues and
community/policing problems.

In response to concerns raised by the Aboriginal
Legal Service (ALS) about the increase in
complaints from the South Coast concerning young
Abariginal people, cur unit and the ALS
participated in a police training day at Moruya,
The aim was to provide a forum where we could
raise concerns, examing ways of dealing with
problems and provide an opportunity for the police
to understand the role our unit plays in complaints
handiing.

An Aboriginal consultative committee has
continued 1o meet on a monthly basis a1 Mowra.
Meetings are held between our office, the ALS and
the: local area commander 1o discuss lecal
community issues. Due to the recent restructure of
all Aboriginal legal services throughout NSW, and
a fall in complaints from this area, these meeting
are only called when issues and problems arise. As
a result, good communications now exist between
all three parties,

Other activities during 1997-98 included:

+  continuing access and awareness field trips to
remole COuntry areas;

*  meeting with Chris Cuneen (Sydney University)
and the Police Service prior to the launch of the
NSW Palice Service Aboriginal Policy
Statement and Strategic Plan;

* meeting at Blacktown with the ALS, the Palice
Service and complainants to discuss issues
arising oul of complaints, communityipalicing
iessus and systemic issues;
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meting with members of Aboriginal
cormmunities at Tamworth and Armidale 1o
examine increasing problems with voung people
frequenting shopping centresfarcades and
allegedly harassing shoppers;

providing suppon to complainants participating
in conciliations at Tingha, Wullr_'ungnng,
Lismore, Camphbelltown, Tamwaorth, Blacktown
and meating with members of the Aboriginal
community at the conclusion of conciliation;

a meeting at Green Valley Community Centre
with Aboriginal community people and police
ACLOYs to discuss:

thee functions af our woil;

— access and awareness;
= prablems with pelice and public authorities;
= how 10 make a complaing;

- ways of improving relationships between
poelice and communities;

— isswes involving Aboriginal juveniles;

—  sensilive issues relevant 1o individual
community people;

mecting/conducting a workshop with mid-Norh
Coast Aboriginal community members and
representatives from the Police Service to set up
a consultative committee to discuss a joint
acticn plan and the imglementation of
Aboriginal sirategic plan;

regular liaison with the Aboriginal Woman's
Legal Resource Centre, Stanmore, with a focus
on domestic violence issues within Aboriginal
communities; and

inter-agency meetings at Mowra and Lismore 1o
look at community and legal issues.



WORKING WITH WOMEN

In November 1996, the Government released its All areas of MSW Government must work 1o
Action Plan for Women which complemented its bring the needs of women into their policies and
Social Justice Direction Statement, The objectives programs, if women are to achieve the level of
of the action plan are to:

L

reduce viclence against women;

promote safe and equitable workplaces which
are responsive o all aspect of women’s lives;

ISSUES

= improve health and quality of lite for women.

participation they deserve.

Table 3 reports on our implementation of the
plan. As can be seen, the office did not take action
on a number af stratégies a5 these were not areas in
which the office operates.

maximise the inlerests of women in micro-

eeonamic reform;

promote the position of women in society;

improve the access to educational/training

opportunities for women; and

Table 3: Action plan for women — our implementation

Objective

Reduce violence against wormen

Pramote safe and eguitable
workplaces which are responsive
ex all aspects of women's lives

Maximise the interests of women

Improwve the access o0 educational!
training opportunities for women

Pramote the pasition of women

What we have donefare doing

Recognising that victims of domestic violence often find it difficult o
comgplain abowt the services that they recerve, our office prepaned and
circulated a discussion paper on the policing of domestic violence:

- approximately 60 submissions were recerved and have been analysed

— s wil | b making a repon to Parliament on this isue
{see Police in this repart),

Owir work conditions including:

- part-time employment and leave for family responsibilities
- harassment prevention policies

= meril-based appointment,

Mo specific sirategies were developed by this office to promote the
position of women in micro-economic refomm,

= 62% of our s1aff are women

- 50 of our s1aff above grade & are women

- 5% of our management committee are women, inclheding the
Oimbudsman
— all Gur lEarm Managers are women

= we have flexible work practices inclisding leave for family responsibilities,
Mo specific strategies were developed by this office to improve the health
and quality of lifie for women in society, however, we ane working with a
number of agencies to improve the provision of health and other services
b wiodmen in prison,
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ENSURING WE AREACCESSIBLE

WORKING WITH PEOPLE WITH A
DISABILITY

Our work in this area needs to be improved and, as
such, is a priority area for 1998-99. Some of the
work we have done during the year includes:

*  holding discussions with the Disability Council
of NSW:

- we will continue to make similar contact
with other peak groups during the next

reporling year;

» developing guidelines on how to deal with
complainants who have mental health
proflems:

= Lo support these guidelines, stalf attended a
hali day training course conducted by the
Department of Health on this issue; and

® raising with the managers of our building
concerns about general access 1o the building
and the difficulty in accessing facilities for
people with a disability:

- building management have acknowledped
these concerns and submitted an
improvemend plan to the building owners,

Appendix six contains the annual report of our
disability strategic plan.

PEOPLE IN DETENTION

Wisits b0 juvenile detention centres and correctional
ceEntres remain an impoant par of the

accessibility of our office. Forty two visits (o
correctional centres and 21 visits 1o juwenile
detention centres wene made im the reporting year.
Oy staff met with gaol governors, conducted
inspections of facilities and discussed complaints
with inmates,

REGIONAL OUTREACH

I a continuing effort to ensure our acoessibility (o
people outside the metropolitan area, we make
trips to regional areas every year, During 1997-98
four separate trips were undertaken and
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presentations given to various groups including
Aboriginal, youth, welfare workers and State
Government employees as well as the general

public,

Complainis taking sessions provided community
members with the opportunity to persanally discuss
problems with our staif, A bimonthly complaint
taking program in Newcastle remained a priority
and officers were regularly booked by people
seeking our assistance,

We will continue our regional access program
as well as tapping into the Government access
program as a means of disseminating information
on our role,

INFORMATION AND PUBLICATIONS

Through brochures and reports we provide
information to community groups, government
organisations and the general public on request.
See Appendix five for our publications list and an

corchier frarm,

In 199697 we:

» expanded our guidelines series by producing
and distributing:

= Chnbuckman’s FO Policles and Guldellnes

= Guidelines for dealing with difficult
compliyinants

¢ fabled seven reports in Parliament; and

= distributed a newsletter, The Public Eve,
providing an update on the current matters and
issues of interest to this office:

= the Ombudsman expects to publish this
newsletler iwice a year,

We will be issuing Guidelines for the redress of
raladministration in 1997-98,



IS5UES

MEDIA LIAISON

Crver 30 media releases were distributed relating (o
various issues including the public release o
reports and regional outreach visits. Personal
imerest in the Crbudsman amd her work confinued
during the vear with profiles appearing in a range
of publications. The Ombudsman was also profiled
by ABC radio,

W also provided traming to journalists on the
Freedom of Information legislation,

Anna Ancerson,
Public Relations Odficer
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Having read your letter | find it
hard to believe that you have

obtained more information in a
matter of weeks than | could in

the last 12 months.

A complaimant

120

Rebecca Carcia, Accounts
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Overview

With increasing demands on our resources, it is important that the
working environment is supporive to staff and provides the necessary
flexibility to enable staff to balance their professional and personal
lives. Cwr staff are the key o the success of the office,

To achieve this goal, the office is developing or enhancing a
range of programs that will improve both flexibality and productivity,
These programs include revising our equal employment opportunity
(EECY) program, making available flexible work options and
strengthening the existing stafffmanagement consultative
AFFANEEmients,

In particular, we pursue strategies that will result in:
s a cooperative and productive work environment;

s information management and technology systems that support core
business needs;

= hetter allocation of resources; and

¢  demonstrated accountability, both internal and external, in the use
of FESOUrces.,

These issues will be explored in this section. We will also provide
details of the work of the corporate support area of the office which
has responsibility for implementing a number of the strategies for
improving our working environment.

The aims of the corporate suppost area, which comprises personnel
services, financial services, public relations, information management
and library services are;

* o provide efficient and effective support to the core activities of
the office;
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* to make the most effective use of resources
available to the office;

* o maximise productivity and staff development
and ensure a healthy, safe, creative and
satisfying work environment;

* o increase parliamentary and community
awareness of the rale, funclion and services
offered by the Ombudsman; and

* 1o maximise the use of information technology
to enhance productivity and the achievement of
intermal management and accessibility goals of
the offlice,

As reported last year, the Government has
announced that it is committed to reducing
corporale service expenditure throughout the public
sector. We acknowledge that agencies should
improve their processes, reduce unnecessary
expenditure and diven resources 1o core business
activities. We have been daing this for a number of
vears. However, the need to find funds within our
existing allocation o cover pay increases lie pay
increases negotiated by the Public Sector
Management Office within Premier’s Department
but not fully funded by the Government) will in all
likelihood result in both corporate service and core
business staff reductions.

Personnel

Due 1 funding issues, the affice has been without a
peersonnel officer for most of the reporting year. The
waork of this position, including recruitment, leave
administration, payrell and occupational health and
sifety has been undertaken by the manager
corporate support and the staff clerk, As a result of
the staffing reduction, some work normally
undertaken by the positicn has been delayed,

The key outcomes for 199798 were:;

* development of a policy for managing
unsatisfactory performance;

* cultural awareness training for staff; and
¢ development of an Employee Assistance
Program.,
In 1998-99 we will:
* develop a working from home policy; and

* review our occupational health and safety
(OH&S) program.

STAFF

As at 30 June 1998, we had an effective full-time
equivalent stalf number of 76.36 as shown in
table 1. These figures do not include staff on leave
without pay. The full-time equivalent of part-time
staff is counted, not the actual number of part-time
staff.

Table 1: Staff levels
A four year companison

June 1595
Statulory apgointments 4,0
Inwestigative staff 2.9
Agbmimistrative staff 116
Tolal 69.7
Trainees (externally funded) 2.0

June 1996 June 1997 June 1998
4.0 4,10 4.0
55.2 G319 B 36
[ER 138 100
713 B1.7 7636
2.4 2.0 i)
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WAGE MOVEMENTS

Dwuring the reporting year public servants were
awarded the following pay increases:

= 3% effective 11 July 1997; and
* 2%, efiective 9 January 1998,

The Statutory and Other Ofifices Remuneration
Tribunal awarded increases to the statutory officers
as follows:

» DOmbudsman — 5% increase effective
1 October 1997

s Deputy Ombudsman and Assistant Ombudsman
— the tribunal approved increases of up to 6%
subject o a formal performance review, Due 1o
budgetary constraints, the Ombudsman, with the
support of the affected officers, approved the
same percentage increase effective from the
same date as the increases paid to public
servants. This delayed the pay increase for
several months,

MANAGING UNSATISFACTORY
PERFORMANCE POLICY

This policy has been developed to give a structured
approach to the issue of unsatisfactory
periormance., It outlines for stafif the process that
will be followed in those circumstances where
periormance is below the acceptable standard. It
will also assist supervisors and managers in dealing
in & sensitive way with performance issues.

The policy 15 based on guidelines isssed by the
Premier’'s Department and has been developed in
comsultation with the joint consultative commitiee.
The guidelines form part of the existing
periormance management policy and should be
read in connection with that document.

TRAINING AND DEVELOPMENT

Continual training andfor professional development
of staff is seen as critical 1o the ability of the office
to meet its goals and objectives. Usually,
individual training plans are developed when
perfnnnance I'I'Ial'ﬂgE'I'I'I-H'-I'II -ﬂgl"L"El'l'H'.'ﬂls A

PERSOMNMNEL

nepotiated. However, other training opporunities
may arise during the vear that are not included on
the training plan.

The odiice uses a number of training proviceers,
There is a reliance on external providers, although
some specific job-related training is developed and
conducted in house,

Dwring the reporting year, the office spent about
§312,000 on training. This represents 0.5% of 1otal
EX[HENSES,

OCCUPATIONAL HEALTH AND SAFETY

Waoarkplace inspections

Dwring the year, one workplace inspection was
conducted, The inspection identified a numbser of
matters that reeded 1o be improved such as
placement of telephone lines and poor lighting, We
also asked occupational health and satety
specialists from Sydney hospital to inspect a
specific work area as there was some concern
about its layoul,

Employee assistance program

We engaged Industrial Program Services (IPS) 1o
provide stafl with an employee assistance program,
This program is a confidential counselling service
that assists staif, their pariners and families in
helping to solve persomal problems. Persistent
personal problems may eventually impact on job
performance and, as such, it is in the best interasts
of the office and the person concemed to ensure
that any problems are resolved.

Seli defence training

The office organised self defence training for staff
during the year which was primarily attended by
staff working in high risk areas such as front line
positions and specialist investigative areas.

Dealing with difficult complainants policy

W reviewed our policy for dealing with difficul
complaints and reissued the policy 1o all stafi, As
well, we engaped the services of the Department of
Health 10 provide training o staff on dealing with
pecple with mental illnesses,
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Hepatitis vaccinations

Al staff who visit comrectional centres were
vaccinated against hepatitis A and B,

Other issues

We continued to have all new staff undergo an eye
examination, As well, existing staff are re-
examined every two years, We see this as
important as eye strain is a common complaint for
staff wha use compuler equipment,

During the reporting year we had no workers
compensation claims,

We reviewed the security of the reception areas
during the year and as a consequence sought
funding from MNSW Treasury to undemake some
modifications. This funding was approved and, a
the time of writing, it is expected that work will

soon begin,

EQUAL EMPLOYMENT OPPORTUNITY

Chur major EEC achievements for the year were:

» development of a policy for managing
unsatisfaciory performance;

= surveying staff about the implementation and
use of flexible waork practices;

* providing cultural awarenessfsensitivity training
e stafi who deal with clients from non-English
speaking backgrounds as well as for clients who
are Aboriginal.

EECH initiatives for 1998-9% jnclede;

* reviewing our higher duties and short-term relief
policy;

" reviewing our performance management
systemmy; and

* reviewing our EEO program.
Tables 2 and 3 show a breakdown of staff:

* by salary level, gender and EEC target group:
and
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¢ by employment basis (i.e. permanant,
temporary, full-lime or part-time), gender and
EEC) target group.

STAFF EXCHANGE PROGRAM

As reported last year, the Ombademan and the
Commissioner for Local Administration in the
United Kingdom negaotiated a staff exchange
program. The aim of the exchange was to facilitate
closer contact between similar jurisdictions,
enhance the experience of staff and explore other
approaches to complaint handling and investigative
techrigques,

The exchange concluded during the year, The
Commissioner for Local Administration was so
impressed with our stafl member that he offered her
employment at the end of the 12 month exchange.

Chief and Senior Executive Senvice

The Ombudsman is the only woman appointed o a
5E5 or CEO pasition, She was the only woman
occupying such a position in the last reparting
period, See table 4.

Ombudsman's performance statement
For the Ombudsman’s performance statement, see
the Foreword of this report.

Industrial relations

JOINT CONSULTATIVE COMMITTEE

The joint consultative committee (JOC) which
comprises representatives of staff, the Public
Service Association (P3A) and managemi=nt, meets
regularly to discuss issues.

Druring the year, the JOC reviewed or developed
a number of policies including the code of conduat
and managing unsatisfactory performance. The JCC
also negotiated a new flexible working hours
agreement,

Currently, the priority of the JCC is to identify
ways the office can fund unfunded pay increases
awarded 1o staff,
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Subgroup as. percentage of 1otal staff # each bevel

Table 2: Percent of total staff by level
Substroup a5 estimaled percentage of otal staff o each bevel

LEVEL TOTAL Respondents  Men Women Aboriginal People from  Pecple People with Peaple with
STAFF & Torres racial, whose a disablity a disability
Srail ethnic, language requiring
Islander ethno- first en adjustment
pecple religious as a child al work
minarity wias ol
Eroups English

«<§13,339

£23,339- 11 10:0% 9% 9% 0% B2 % 4% 27 % 4.1 %

$34,2659

$34.270- 15 100%: 20 B01% 5.7 % 13% 1 3% (1 0%

$43,336

$43,167= ki 1 D0 44% 56% 5.01% % 5% 0% %

$56,080

>$56,080 13 1% 54%. 46 %% (¥ 315 15% fi% 0

inon SES)

ZES 3 100% 100 0% 0% 0 0% 33% 0%

TOTAL B1 100% 367 62% 3ITR 8% 16% 6% 1.2%

Estimated

subgroup a1 n 50 3 13 13 5 1

totals

SHOILY T3 IVIALSNAMI
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Tabled; Percent of total staff by employment basis
Subgroup as a percentage of tofal staff in each category

Subgroup as edimated percentage of total gaff in each category

EMPLOYMENT TOTAL  Respondents  Men Women Aboriginal People fram People People with Peaple with
BASIS STAFF & Torres raclal, whose a disability a disability
Strait ethnic, language requiring
Islanders ethno- first rﬁnken ad|ustment
people religlous as a child at work
minarity was not
groups English
Fermanent
Full-time 55 100% 45% 5 5% 1.6% 20% 18% 5% 1LB%
Permanent
part-time 9 10:0% 0% 100 0% 22% 22% 0% 0%
Temparary
Tull-tirme 12 1009 25% 5% B.3% 5% 0% 33% 0%
Temporary
part-time 1 100% 0% 100% 0% 100% 0% 0% 0%
Contract SES k| 100% 100 0% e (% 0% 33% 0%
Conlract non-5E5 1 T 0% 100% 0% 1% 100% 0% 0%
TOTAL B1 100 38% 62% 3. 6% 16% 6% 1.2%
Estimated
subgroup
totals a1 n 50 3 23 13 5 1

IDJVIAAYIOM IAILINOAONd ONY FAILYHILOOD



NEW AWARDS

As a public sector agency, the salaries paid to staff
and their conditions of employment are negotiated
by the Public Sector Management Oifice of
Fremier's Department (P50} and the relevant
unions. During the reporting year, a new conditions
of service award was negotiated by the PSMO and
the Lnions.

Owur joint consultative committee negatiated
changes to the flexible working hours scheme. The
agreed changes were refeered 1o the PSA and the
PSMO for their endorsement which was given, A
new flesitime agreement is now in operation,

PART-TIME WORK

The office continued to promote part-time work. A
number of staff sought short term part-time
arrangements 1o complete a course of study suech as
at the College of Law.

GRIEVANCE PROCEDURE

We have in place a grievance procedure designed
in accordance with the provisions of the Industrial

Tahle 4; Chiel and Senior Executive Service

Tostal at 30 Total ay 30
fusmee 159497 i 1998

SES bewel 8
SES bewel ¥
SES level &
SES lewel 5
SE5 level 4 1 1
SES level 3
SES level 2 2 2
SES level 1
CEC 1 I
Total 4 4

*  CEC) positions lsted undey 5.1 1A of the Saiuory and
(ber Oifices Remuneralion Act 1975, rar incliaded in
Schedhale 34 of the Public Secior Managemend Act 7088

CEMERAL MANAGEMEMT

Relations Act. Although no staff lodged a formal
grievance during the reporting year, a number of
issues were raised at the joint consultative
commitiee,

TRAINEES/APPRENTICES

D to the withdrawal of funding by NSW Treasury,
we are i longer participating in the Careerstart
Traineeship program, The office does not employ
apprentices.

General management

RESEARCH AND DEVELOPMENT

The Ombudsman was not involved in any research
and developmen! projects other than the Police
Services Employes Management system and the
Aboriginal strategic plan referred to elsewhere in
this repor.

OVERSEAS TRAVEL

Oinly one stafil member travelled overseas during
the reporting year, Greg Andrews, Assistant
Ombudeman {General), was in Papua New Guinea
from 8 February to 14 February 1998, Mr Andrews
is part of the Technical Monitoring and Review
Group (TMRG) for the AusAid PNG Ombudsman
Commission Institutional Strengthening Project.
This project provides assistance 1o the PNG
Oimbudsman Commission Lo improve s
management and professional skills and systems so
that it can conduct its work efficiently and
effectively. We have received a fee for our
participation in the TMRG. All travel and costs
associated with our involvement are met by
AusAid.
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CODE OF CONDUCT

The code of conduct provides practical guidance to
all staii in the perfformance of their duties and in
handling situations which may present ethical
conflicts. It sets out basic principles which officers
and staif are expected to uphold and prescribes
specific conduct in areas central 1o the exercise of
the Cimbudsman’s functions and powers. The code,
which is reproduced in appendix 8, was reviewed
and madified during the reporting year,

ENVIRONMENTAL ISSUES

Waste reduction

During the year, the office developed a “waste
reduction strategic plan” as required by government
policy, The plan, which was submitted 1o the
Environmental Protection Authority for assessment,
requires the office to identify its waste materials
lwhich are mostly paper products). We developed
strategies (o avoid the generation of this waste, or
if it is wnavoidable, identify reuse or recycling
strategies, We are required 1o report to the EPA
within two years on our progress in reducing waste,

Recycling
We participate in ours building’s recycling

program. This program recycles paper, glass,
aluminium and P.E.T. boitles.

Water usage reduction

Building management has put in place a water
saving strategy throughout the building,
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Information management
and the library

Information systems provide a range of services
including records management, compuler support
and the library.

During the repaorting year, the focus of our
information technology (IT) staff member was on
Year 2000 issuwes and the Police Complaints Case
Management system [PCCM). This meant that some
outcomes scheduled for the 199798 reporting year
have been delaved.

In 1998-99 it is intended that we:

* review our records management program Lo
ensure consistency with the new Stite Records
Act;

= review and update our IT strategic plan and
identifying our needs for the next three to five
vears; and

* finalise our Year 2000 program.

POLICE COMPLAINTS/CASE
MANAGEMENT SYSTEM

Im its interim report, the Royal Commission
recommended that a new, enhanced and integrated
PCCM system should replace several systems used
within the Service and link with oversight agencies
to form a single, complate record of complaints
against the police.

The Premier's Department estabilished a project
an behalf of the Service amd the oversight agencies
ti.e. the Ombudsman and the Police Integrity
Commission) 1o review existing systems, Following
prefiminary funding and system outline exercises,
the project proper commenced in January 1997,
The project ohjectives include a review of systems
operating in the three agencies, determining the
requirements for new systems and enhanced
processes and acquiring and developing those
Syslems,



INFORMATION MANAGEMENT AND LIBRARY

This initiative has been given funding approval
by MSW Treasury and will have a major impact on
the work of this office and indeed the way
oversight of police is conducted in N5W. The final
specification stage of this project commenced |ater
than anticipated by the participating agencies. It is
now expected to be at tender preparation stage by
Decemnber 1998.

YEAR 2000 COMPLIANCE

This office began a Year 2000 compliance study in
1997 that was formalised following the release of
Government guidelines and a methodology in
Novemnber 1997, The scope of the risk assessment
and management plan recognises that this issue has
the patential 1o seriously disrupt the business of the
office in terms of its impact on core complaint
handling and administrative systems. All systems
and computerised equipment are being assessed for
compliance and a risk assessment is being done 1o
determine the impact of failure.

The plan will:

« identify internal and external resources
{software and components of hardware with in-
built software) that need assessment;

= identify specific resources that support critical
business functions and ensute their compliance
a% a priority; and

= predict the consequences of the failure of
critical business functions should compliance
not be achieved so that strategies can be
incorporated into the office disaster recovery
plam,

Certificates of compliance will be sought from
suppliers of critical business applications and
rectification strategies will be determined.

The plan is approaching its final stages prior 1o
subsmission for audit by the Government Information
Management Board and NSW Treasury for funding
of the remediation strategies. Contingency plans
will be in place in 1999 ensuring the continued
operation of office systems should critical business
systems fail. The plan will include provision for

confirmation of the office asament from an
independent third party. The estimated total cost of
the office’s risk at this stage is $152,000.

STATE RECORDS ACT

Under the new Stafe Reconds Act agencies must
ectablish and maintain a records managemsnt
program which conforms with standards and codes
of best practice approved by the State Records
Authority, To ensure this office complies with the
new Act, a review of our records management
program will be undertaken during the 1998-99
yEar.

OUR WEB PAGE

Cwr web page can be found at:
wiww.nswombudsman. nsw.gov.au
The web page contains the following:

& ipformation on our role and functions:

s select publications including details of special
reports 1o Parliament;

» the annual report; and

* information aboul job vacancies.
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Figure 1: Revenue sources as al 30 June 1998
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Figure 2: Revenue from other sources

=
b
A = = =
= = @
Figure 3: Self generated revenue
A frve year r-e:-llll._mris.nn
[}
i

1954 1965 106 1957

230



Financial services

Financial services includes budgeting,
management reporting, accounts payable and
purchasing. The key outcomes for 1996-97 were:

= completion of an accounting manual;

» jntroduction of a computerised invoicing and
accounts recelvable system; and

= refinement of program budgeting and
streamlining of internal and external reporting.

In 1998-9% our priority will be to finalise our
internal audit program based on the statement of
b=t practice issued by NSW Treasury.

REVENUE

Most of our revenue comes from the Government in
the iorm of a consolidated fund appropriation. In
addition, the Government makes provision for our
superannuation and long service leave liabilities.
We also generate revenue through the sale of
publications, bank interest, undenaking special
inquiries and mediations on a user-pays basis and
conducting training courses for public sector
agencies. A breakup of revenue generated,
including capital funding is shown in table 5.
Figures 1,2 andd 3 compare revenue generated by
the office.

Table 5; Revenue, including capital funding

1997-98
Government
Agpropation 5,476,000
Acceplance of superannuation
and loeng service leave 394,124
Capital funding 28,000
From other sownces
Special inquiries 7495
Publicaticn sales 13,855
Bank intenest 10,864
Training Courses 91,525
Trainee subsidy 1,376
Misrcellpneoss 25,304

FINAMCIAL SERVICES

EXPENSES

Most of our revenue is spent on employes
expenses. These include salaries, superannuation
entitlements, long service leave, payroll tax e,
Last year we spent more than $4.7 million on

employee expenses.

The day-to-day running of the oifice, including
rent, postage, telephone, stores, training, printing
and travel cost over $1,17 million. Depreciation of
computer equipment, furniture and fittings and
other office equipment cost $413,259. Figures 4
and 5 summarise expenses incurred during the year,

Consultants

During the year we used one consultant to provide
expert advice and assistance. The total cost of that
consultant was $2,124 and as such there was no
individual consultancy that cost in excess of 330,000,

Funds granted to non-government community
organisations

We did not grant any funds to any non-government
community organisation.

Stores expenditure

Figure B represents stores expendilure during the
year, Stores includes asset purchases such as office
and computer equipment, furniture and fixtures and
consumables such as staticnery, Because our day-
to-day stores expenditure is small, the purchase of
major items can cause marked abnormal
fluctuations in the level of monthly expenditure,

Figure 4: Expenses
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Figure 5: Comparison of expenditure
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ASSETS

Major works in progress

We were nof invalved in any major capatal projects
during the reporting year.

Mimor works

Funding of $28,000 was provided to purchase mew
photocopiers and other minor computer and office
ECpU T,

Land disposal
We did not dispose of any land or property.

LIABILITIES

The office has two sources of liabilities — the
ereditors wha are owed money for goods and
services they provide and staff who are owed
accrued leave entitlements,

FINANCIAL SERVICES

Accounts payable policy

We continue 1o implement an accounts payable
policy. The palicy states that all accounts shall be
paid within the agreed terms or within 30 days of
receipt of invoice if lerms are not specified.
Suppliers are notified of the pelicy in writing when
arders for goods and services are placed with them.

We regularly review our payment policy. We
aim to pay all accounts within the vendor credit
terms 98% of the time. During 199798 we paid
99% of our accounts on time compared with 96%
the previous year, We have not been required 1o pay
penalty interest on outstanding accounts. See table 7.

Value af leave

The value of recreation (annuall leave and
extended (long servicel leave owed in respect of
all s1afi for the 1996-97 and 199798 financial
years is shown in table B.

Table &: Major assets on hand

Descripiion June 1997
File servers (mini computied 1
Hubs tesrminal servers) 5
Personal computers 97
Printers 17
Photocopiers 4
Television and video equiprment )

Aciguisitions Diigposals Pueiee 1A
L1 Q 1
L] i} 5
1 I 97
0 i 173
2 2
2 0 9

Table 7+ Accounts on hand as at 30 June 1998

Current (he., within due date) 121,759
Less than 30 days overdue -
Between 30 days and 80 days overdue .
Between 60 days and 90 days overdue -
Mo than 20 days overdue _

Tokal accounis on hand £121,75%

Table B: Value of recreation and extended
flong service) leave

June 1997 june 1998
Becrealion leave £22B,179 £212.903
Extended (long servicel L486, 166 £515,299
leave
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OTHER

Risk management and insurance

The responsibility for risk management is devolved
to individual managers in our office. Financial risk
management is only one component of risk
management. Other areas where risk managemient
principles are applied include the investigation
area. An example of risk management in this area
i the assessment of complaints to determine those
1o be investigated or declined.

The office participates in NSW Treasury’s
managed fund. This fund is the State Government’s
self insurance scheme. The scheme s administened
on behalf of the Government by the GIO, The
office selects the lowest layer of insurance offered,
as the number of claims received is negligible.

Internal audit

The Ombudsman engages the services of an
accounting firm to undertake the internal awdit
function. The internal audit, at present, consisls of;

= an audit of internal conirols within the
accounting, payroll and leave administration
functions;

= review of the office’s statutory obligations such
as calculation and treatment of payroll tax and
fringe benefits tax; and

= reviewing financial statements prior 1o them
being submitted to the Auditor-General.

As mentioned in last year's annual report, we will
need 1o review our internal audit program in response
o NSW Treasury’s statement of best practice on
internal control and internal audit, This statement
expands the scope of imermal control from
traditionally focusing oo financial contrels and legal
compliance to incorporating an assurance that an
agency’s operations are being conducied eficiently
and effectively to achieve the agency’s objectives.
Although some work has been done on the review of
our curment program, i needs 1o be finalised. As such,
it is & pricty anea for the 1998-99 vear.
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External audit

As can be seen in Financial gtatements in this
report, the Auditor General has qualified our
accounts. We are not the only public sector agency
whaose accounts have been gualified.

During the repaorting yvear the Ombudsman's
budget allacation was supplemented by $6%,000 o
take account of a back-dated pay increase
negatiated after the budget was authorised, as well
as to provide funding for our new function under the
Crimes Amendment (Police and Public Safety) Act.
The funding was provided by NSW Treasury and the
office assumed MSW Treasury had obtained the
appropriate approval, No advice was received
from MNSW Treasury to indicate that the amounts
supplemented had not been approved in
accordance with the appropriate legistation,

The Auditor-General took the view that the
amounts supplemented to this and other agencies
were in breach of the Constitution Act 1902, We
ursderstand that the Auditor-General and NSW
Treasury had lengthy discussions about this matter
and how it would impact on the financial reports of
agencies. We understand that the Auditor-General
and N5W Treasury agreed that each agency’s
financial report would be qualified rather than
M5W Treasury accounts, although the "ermor” was
ocutside the control and, at least in our case, the

knowledge of each agency,

Al the time of writing, the Government had
introduced a Bill into Parliament to make the
supplementation of furds 1o agencies " legal . If this
Bill is passed, the Auditer General will reissue his
audit opinion.



FINANCIAL STATEMENTS

BOX 12GPD
SYDNEY NEW 200

INDEPENDENT AUDIT REPORT

OMBUDSMAN'S OFFICE
To Members of the New South Wales Parliament and the Ombudsman
Scope

1 kave sudied ihe accounts of the Ommbwdiman’s Odfice for the vear ended 30 June 1956, The Ombudsman i
respansible for the financial repon consisting of the accompanying sinlemea of financial position, operating
wiwlement, statement of cash flows, progrem statement = expenses and revenues and summary of compliance with
financial directives. iogether with the notes therela, and the informaion contained therein, My responsibility is o
express an opinion on the fimencial report to Members of the Mew South Wales Parlisment and the Ombudsman
hased oo my audil as required by sections 34 and 45F(1) of the Peblic Finonce and Awdit Acr 1951 My
resmonsibility does not extend here 1o @ assessment of the assumplions ased n [ormulsting bodget Ggares
discbased in ghe financial report

My audit has been conducted i accordance with the provissons aof the A and Australian Auditing Sardands @
provide reasonable assurance whetkicr the financial repor is free of matermal misstastement. My procedures included
exarmmalion, oo o lest bhasis, of evidence uspporting the amounts and other dischosures in the fnancial repost, and
the evabuateon of accoanting pelicies and significant Accounting Enenanes,

Im addizion, other begislative requirements which cowuld have an empact on the Office’s financial report have been
reviewed om A cyclical basis.  For this year, the mquirements examined were compliance with Treasumer's
Directions in respect of asage of fise] cands,

These procedures have been undentaken o form &n opaion & to whether, in all material respecis. the financial
report i presented fairly in accordance with the requirements of the Public Finonoe ard Audt Aer 19483,
Accounting Standards and other mandmsory profiessional reporting requinements so as to present a view which is
conaistent with my understanding of the Office"s financial pasition, the results of its aperations and its cash flows.

Thee aizdit opinion expresied in this repoert bis been formed on the above basis,
Ouslification

As disclosed In the summary of compliance with financial drectives, during the year 359,000 was sppropriated
from the Consalidated Fund witkout being preseribed by an Act of Parlament  [n my opinion, this breaches
gection 4% of the Caremturion Aot 1907 and other relaed sisuiory requirements  This unauthorised appropriation
has been recognised im the finencial report.

Oualified Audit Opinion

Im my opimnicn, except for the mon-complinnce with the Consiitwlion Acf '0F and other félsed statuliry
requirements referred to in the gualification paragraph, the financiad report of the Ombudsman’s Office complics
with section 45E of 1he Publle Finamce amd Audi Aot J9ET and peesents falely in accordamce with applicable
Accounding Standards and other mandatony professional reporting requirements the financial position of the Office
2 81 30 June 1998 and the results of its operations and iis cash flows for the year then ended.

AC HARRIS

SYDMEY
2 September | 998
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Statement by the Ombudsman

Pursuam (o Section 45F of the Pubilic Finance and Awdit Acr
1983 | state that:

(al  the accompanying financial statements have been
prepared in accordance with the provisions of the Public
Finance and Awdit Act 1983, the Financial Reporting
Code for Budget Dependent Agencies, the applicable
clauses of the Public Finance and Audit (General)
Kegulation 1995 and the Treasurer's Directions;

bl the statements exhibit a true and fair view of the
financial position and transactions of the Office; and

le}  there are no circumstances which would render any
particulars included in the financial statements to be
misleading or inaccurate.

it otz

[rene boss
Ombudsman

14 July 1995
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FINAMCIAL STATEMEMNTS

OMBUDSMAN'S OFFICE
OPERATING STATEMENT
FOR THE YEAR ENDED 30 JUNE 1998

Motes Actual Budget Actual
1998 1998 1997
$'000 $°000 £'000
Expenses
Ohperading, Expendes
Employee related 2ial 4,767 4,803 4,616
Diher aperaling expenses 2kl 1,112 1,127 1,260
Maintenance 2k 63 40 53
Degweciation and amortisation 2id) 413 407 398
Total expenses 6,355 6,377 6,347
Liess:
Retained Revenue
Sale of goods and services Ilal 14 1h 15
Investmenl ineome 1] 11 15 18
Grants and contributions 3ic) i I 49
Oiher pevenue el 124 57 140
Total retained revenue 150 114 222
Loss on sale of non-current assets 4 11 = (9h
MET COST OF SERVICES 17 6,206 6,263 6,134
Covernment Contributions
Recurment awm-priitim Sla) LATh 5410 5,254
Cagpital apperopriation Sl 2B 25 124
Acceptance by the Crown Transactions Emity
of emplovess entitlements and other liabilities L] EL S 398 199
Total Covernment Contributions 5898 5833 5777
DEFICIT FOR THE YEAR (304) (430) (3573

The accompanying notes form pan of these statements,
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OMBUDSMAN'S OFFICE
STATEMENT OF FINANCIAL POSITION
A5 AT 30 JUME 1998

Motes Actual Budget Actual
1996 1998 19497
$'000 $"000 $'000
ASSETS
Current Assets
Cash 131 {1200 17
Fecenables B 21 29 E N
Ciher G 126 948 |
Total Current Assets 278 107 139
Mon Current Assels
Plar and equipment i 376 182 b
Tatal Mon-Current Assets I76 182 7b4
TOTAL ASSETS 654 483 903
LIABILITIES
Current Liabilities
Accounts payable ] B 54 54
Employee entitlemeants 12 42 126 30
Tatal Current Liabilities 423 380 364
TOTAL LIABILITIES 42% B0 364
HET ASSETS FED| 109 539
EQUITY
ASccumulated funds 13 FE] 10 530
TOTAL EQUITY 21 104 539
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OMBUDSMAN'S OFFICE

STATEMENT OF CASH FLOWS

FINAMCIALSTATEMEMNTS

FOR THE YEAR ENDED 30 JUNE 1998

Miobes Agctual Budget Actual
19498 1994 1997
$7000 57000 000
CASH FLOWS FROM OPERATING ACTIVITIES
Paymenits
Employes related {2.491] 14,544} (4,338)
Ciiher {1,206] {11,174} (1,358)
Total Payments (5.697) (5,718} (5.696)
Recripts
Sale of goods and services 14 14 16
Iniferesl pisgeived 13 15 21
Caher 163 iR 178
Total Receipts 190 116 215
CASH FLOWS FROM GOVERMMENT
Recurrent appropriation 5,476 5410 5,254
Capital appropriation 24 25 124
Cash reimbursements from the Crown
Transacion Entity 143 155 124
Met Cash Flows from Coverniment 5,647 5,590 5,502
MET CASH FLOWS FROM OFERATING ACTIVITIES 7 140 (12 21
CASH FLOWS FROM INVESTING ACTIVITIES
Proceeds from sale of plant and equipment . . 4
Purchases of plant and equipment [26) (25) [124)
BET CASH FLOWS FROM INYVESTIMNG ACTIVITIES (2 i25) (20
MET INMCREASEADECREASE) IN CASH 114 1371 99
Opening cash and cash eguivalents 17 17 16
CLOSING CASH AND CASH ECRUVALENTS 16 131 {200 17

The accompanying nodes fonm par of these statements.
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PROGRAM STATEMENTEXPENSES AND REVENUES

OMBUDSMAMN'S OFFICE

AGEMCY'S EXPEMSES AMD REVEMLIES Program 1* Program 2* Tatal
1998 1997 1998 1997 1998 1997
$°000 §1000 000 $000 57000 §'000

Expenses
Operating expenses

Ermployes related 12,733) (2,624) | 12,034} (2,012 | {4.767 i4,636)

Otherr operating expenses 16:28) (7o) [454) 5600 | (1.112] i1,260)
flainlenan e 137) (A1) (i) 22} [63) (53)
Depreciation and amortisation {240) (231 (171 {167} (413) {398)
Tatal Expenses {3,638) 3,586) | (27170 (2,761) | (6,355)  (6,347)
Retained Revenue
Sale of goods and services 9 7 B 14 15
IFveesienend incorme 10 5 B 11 18
Cerants and contribudsons 41 ] | 49
Oither revenue 16 | 108 119 124 140
Total Retained Revenue k1] 81 120 141 150 222
Lo on sale of noen-cument assels il {5] 4] T ()
MWET COS5T OF SERVICES {3,609) (3,5100 | (2,597} (2,624) | [6,206) (6,134)
Cowvernmend contributions 3313 3,266 2,585 2,511 5,898 5777
DIEFICIT FOR THE YEAR [296) [244) {12) {113) (30E) {357]

* The name and purpose of each program is summarised in Note 7,
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FINANCIALSTATEMENTS

OMBUDSMAN'S OFFICE
SUMMARY OF COMPLIANCE WITH FINANCIAL DIRECTIVES
FOR THE YEAR ENDED 30 JUNE 1998

Aciual Estimatied Actual Estimated
appropriations expenditure appropriations expendiiure
Criginal Revised Original Riwised
1998 1998 1598 1997 1597 1997
£000 $'000 §°000 5000 $'000 $'000
Rcurrent approprislicns
Program 1* 1,042 1084 1,084 3,0%% 2972 2872
Program 2* 2,368 2,392 2392 2,247 2.282 2,282
5,470 5474 5,476 5,346 5,251 5,254
Capilal appropriations
Program 1* 14 i7 17 TG B4 B4
Program 2* 11 1 1n 16 40 40
25 28 18 112 124 124
Total appropriations 5,435 5,504 5,504 5,458 5,378 5,378
lincludes Fensler payments)

Variances between original and revised appropriation are not considered material,

* The name and purpose of each program is surmmarised in Nole 7.

= In New South Wales, agencies are not requined 1o separately record cash expenditures which are financed by the Corsolidated
Fund as clistinct from cash expenditunes fmanced by their own user changes. As.a resull, they ane nol alile 1o detemine accurabely
e et amiount of thie eash expenditures that are related wo the Consolidated Fund. Fowever, the amdount of revised appropriation
should appeoimate the actual cash expenditure of Corsolidated Fund monies by agencies.,

1998 1997
$'000 §7000
Appropriation in Budget Papers 3433 5,458
Section 24 - Transfess of functions between departments .
Section 26 - Commanwealth Specific Purpose payments
Additional Appropriations * =
Original Appropriation 5,435 5,458

In accordance with Government-wide and past practices, Consolidated Fund expendinsres of $69,000 were made during the
vear on the understanding that they had been authorised by the Treasurer of that they wiould be authorsed, i has now been
confirmed by the Audit Office that these expenditures had not been authorised before 30 June 1998, This has led to a breach
of 545 of the Constitution Act 1902, of $21 of the Public Finance and Audit Act 1983 and of applicable Treasurer's Directions.
The Treasury had advised that this issue is 1o be addressed in the curment proposals ko reform tha: State’s financial, audit and

annual reporting legislation.
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NOTES TO THE FINANCIAL STATEMENTS

fal

i}

fcd
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Summary of Significant Accounting
Policies

Keporling Entily

The Ombudsman’s Office, as a reporting entity,
comprises all the operating activities of the
Orfice.

Basis of Accounting

The Office’s financial statements are a general
purpose financial report which has been
prepaned on an acoruals basis and in accordance
with applicable Australian Accounting Standards
and other mandatory professional reporting
requirements, the requirements of the Public
Finance and Auwdit Act and Regulations, and the
Financial Reporting Directions published in the
Financial Reporting Code for Budget Dependent
Agencies or issued by the Treasurer under section
D 2knd of the Act.

Whiere there are inconsistencies between the
above requirements, the legislative provisions
have prevailed.

Statements of Accounting Concepts are used
as puidance in the absence of applicable
Accounting Standards, other mandatory
prafessional reporting requirements and
fegislativie requirements.

The financial statements are prepared in
accowdance with the historical cost comvention,
All amounts are rounded o the nearest ane
thousand dollars. All amounts are expressed in
Australian currency. The accounting policies
aclopted are consistent with those of the previows
WiEar.

Parliamentary Appropriations and
Contribiutions fraom Other Bodies
Parliamentary appropriations and contributions
from other bodies {including grants and
donations] are recognised as revenues when the
Office obtains control over the assets comprising
the appropriaticns/contributions. Controll over
appropriations and contributions is normally
obtained upon the receipt of cash,

tell  Emplovee Entitlements

(i) Wages and Salaries, Annual Leave,
Sick Leave and On-costs
Liabilities for wages and salaries, annual
leave and vesting sick leave are recognised
and measured as the amount unpaid at the
reporting date at current pay rates in respect
of employees” services up to that date,

Linused non-vesting sick leave does not give
rise 1o a liability as it is not considered
probable that sick leave taken in the future
will be greater than the entitlements
acorued in the fulure,

The outstanding amounts of payroll tax,
workers' compensation insurance premiums
and fringe benefits tax, which are
consequential o employment, are
recopnised as labilities and expenses where
the employee entitlements to which they
refate have been recognised.

{ii) Lomg Service Leave and Superannuation

The Office’s liabilities for long service leave
and superannuation are assumed by the
Crown Transactions Entity. The Oifice
accounts for the liability as having been
extinguished resulting in the amount
assumed being shown as pant of the non-
manetary revenue item described as
“Acceptance by the Crown  Transactions
Entity of Emplovee Entitlements and other
Liahilities”.
Long service leave is measured on a nominal
basis. The nominal method is based on the
remuneration rates at vear end for all
employees with five or more years of
service, It i considered that this
measurement technigque produces resulis not
materially different from the estimate
determined by using the present value basis
of measurement,

The superannuation expense jor the financial
year is determined by using the formulae
specified in the Treasurer's Directions. The
expense for certain superannuation schemes
(ie Basic Benefit and First State Super) is
calculated as a percentage of the employees
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salary. For other superannuation schemes Lie
State Superannuation Scheme and State
Authorities Superannuation Scheme), the
expense is calculated as a multiple of the
employees’ superannuation contributions.

Insurance

The Oifice’s insurance activities are conducted
through the NSW Treasury Managed Fund
Scheme of self insurance for Government
agencies. The expense (premium) is dhetermined
by the Fund Manager based on past expenence,

Acquisitions of Assels

The cost method of accounting is used for the
initial recording of all acquisitions of assels
controlled by the Ofiice. Cost is determined as
the fair value of the assets given as consideration
plus the costs incidental 1o the acquisition.

Assets acquired at no cost, or for rominal
consideration, are initially recognised as assets
and revenues at their fair value at the date of
acouisition,

Fair value means the amount for which an asset
could be exchanged between a knowledgeable,
willing buyer and a knowledgeable, willing
seller in an arm’s length transaction.

Flant and Equipment

Plant and eguipment costing $2,000 and above
individually are capitalised.

Depreciation/amortisation of Non-Current
Physical Assels

Depreciation/amortisation is provided for on a
straight line basis for all depreciable assets so
as to write off the depreciable amount of each
asset as it is consumed over its useful life 1o the
enfily,

Depreciation/Amortisation rates used are:

Computer equipment 33.33%
CHilice equipment 2
Furniture and fittings 10
Leasehold improvement life of lease
contrach

i)

i

FINANCIALSTATEMENTS

Leased Aszefs

A distinction is made between finance leases
which effectively transfer from the lessor to the
lessee substantially all the risks and benefits
incidental te ownership of the leased assets, and
aperating leases under which the lessor
effectively retains all such risks and benefits.

Where a non-current assel is acquired by
means of a finance lease, the asset is recognised
at its fair value at the inception of the lease.
The corresponding liability is established at the
same amount, Lease payments are allocated
between the principal component and the
interest expense. The Office has no finance
lezase arrangement with another entity.

Operating lease payments are charged to the
Oiperating Staternent in the periods in which they
are incurred.

Firancial Instruments

Financial instruments give rise 1o positions that
are financial assets or liabilities lor equily
instruments) of either the Office or its
counterparties. These include Cash al Bank,
Receivables and Accounts Payable, Classes of
instruments are recorded at cost and are carried
at net fair value.

Thee 1997-98 financial year is the first year
that Australian Accounting Standard AAS 33,
“Presentation and Disclosure of Financial
Instruments” is being applied. Comparative
amounts have not been provided as it is
considered impractical 10 do so .

(i) Cash

Cash comprises cash on hand and bank
balances within the Treasury Banking
System. Interest is earned on daily bank
balances at the monthly average N5W
Treasury Comporation (TCorp) 11am unofficial
cash rate adjusted for a management fee (o
Treasury, The averapge interest rate during
the year and the year end interest rate were
4.03% and 4,01% respectively. The Office
does not have any bank overdrait facility,

fii} Receivables
All rade debtors are recognised as amounts
receivable at balance date. Collectability
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of trade deblors is reviewed on an engoing
basis. Debts which are known to be
uncollectable are written off. A provision
far dowbtful debis is raised when some doubi
as 1o collection exists. The credit risk is the
carrying amount (net of any provision for
doubtiul debts). Mo interest is earned on trade
debtors. The carrying amount appropriates
et fair value. Sales of publications are made
on 14 day terms. Fees for workshop are paid
in advance or in accordance with the
Ombudsman’s palicy on the provision of
credit,

tiii} Trade Creditors and Accruals

The liabilities are recognised for amounts
due 10 be paid in the future for goods or
services received, whiether or no invoiced,
Amounts owing 1o supplies (which are
unsecured) are settled in accordance with
the policy set oul in Treasurer's Direction
21900, If trade terms are not specified,
payment is made no later than the of the
month following the month in which an
invece or stalement is received, Treasurer’s
Direction 219.01 allows the Minister to
award interest for lale payment, Mo interest
was paid during the 1997-98 year.

K} Year 200080 Millennium Tssue

The Oifice is investigating if and 1o what extend
the date change from 1999 1o 2000 may effect
its activities. To ensure that all significant
operations are year 2000 compliant, the Cifice
has established a program to overcome the
impact of the transition to the year 2000 on the
Office and its customers. The Office does not
expect ils activities to be significantly impacted
by the date change.
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2. Expenses

fal  Employee related expenses comprise 1948 1997
the following specilic itens; 7000 $°000
Salaries and wages (including recreation leavel 4.053 3,951
Suporannualicon 274 264
Long service leave I 00 118
Workers compensation insurance 19 17
Payroll tax and fringe benefits tax 302 268
Payroll tax on superannuation 19 18
4. 767 4,636
i Cnher operating expenses 1998 1997
5000 00D
Audivors remuneration 13 12
Rental expense relating to operating leases 520 496
Insurance 5 [
Consullants Fee 2 .
Fees i52 ar2
Telephones 51 B0
Slores [EL] Al
Training EF; b8
Printing A 73
Travel 56 63
sotor vehicle 21 20
Posial and courier 23 35
Adhvertising 21 12
Books and sulyscnplons 32 29
Energy 14 13
1,112 1,260
icl Maintenance 1998 1947
$000 §000
Repairs amd routing mainienance b3 53
idl Depreciation and Amonisation expense 1998 1997
5000 /000

Dioparecistaon
Computer Equipment 251 7a
Furnitwre ancl Fittings 13 13
Difice Equipmient i b

Sumartisakic
Leasehold Improvement 118 an
413 398

During the year amontisation expense ol leasehold improvement hat been accelerated because the beaisix contract on office accommadation
is et 1o expire on 31 December 1999, The increase in leasehold improvement amortisation was due to this adjustment.
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Revenues
Sale of poods and services

Sale of Publications
Cther

Inwesiment Incomse

Bank inferes!

Grands and coniributions

Police pilal project
Trainee Salary Subsidy (ATSCareor Start)

Oither Kevenue

Specific Propects
Workshops

ALISAID PRG Ombudsman Insiiutional
Strengthening Project

Siﬂ:iﬁﬂrr"h'h_fw e

Maecliation foe

Loss on Sale of Non-current Assets

Loas on disposal of property, plant and equipsmen

Proceeds from sale
Witlen down value of assers wold

Loss on disposal of property, plant and equipment
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1998 1997
§'000 000
13 15
1 .
14 15
1998 15947
1000 7000
i1 18
19498 1947
£'000 000
. 30
1 19
1 49
1998 1997
5000 L0040
7 33
932 77
15 i
o 7
i 3
124 140
1998 1997
$'000 000
- 4
nj (13}
[l 1]




5. Appropriations

L

(a)

{2}

Total recumment Appeogniations
(per Summary of Compliance)

Recurrent appropriations
(per Operating Statement]

Tetal capital appropeiaticng
iper Summaty of Compliance)

Capital appropriations
iper Operating Statement)

Acceptance by the Crown Transactions
Entity of Employee Entitlements and Other

Liabilities
The following liabilities and/or expenses have been
assurmed by the Crown Transactions Entity of ather
gmmﬂwnmﬂ.%ﬁnﬁEE
Supseranniiation

Long semvice leave
Payroll tax

Programs/Activities of the Agency
Program 1 Resolution of Complaints about Police

Objectives: To provide for the redress of justified complaints and selectively investigate complaints that
identify structural and procedural deficiencies in the Police Service, To promate fairmess, integrity
and practical reforms in the NSW Police Service.

Program 2 Resolution of Local Gevernment, Public Authority and Prison Complaints and Review of Freedom

of Information Complaints

Objectives: To provide for the redress of justified complaints and selectively investigate complaints that
identify structural and procedural deficiencies in public administration.

To promote faitness, integrity and practical reforms in NSW public administration and maximise
access b Government information subject enly to such restrictions as are necessary for the proper

administration of the Gosernment,

FINAMCIALSTATEMEMNTS

o898 1957
$'000 $'000
5,476 5,254
5476 5,254

] 124
28 124

19948 19497

0000 Sr000
75 263
100 118

] 18
394 399
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8. Current Assets = Receivables

1998 1997

§'000 §1000

Sale of publications - 1
Bank interest 5 7
Waorkshop feed 6 11
Specilic project . 10
Salary reimburserment 1 2
Mediation fees 1 .
Long service leave reimbursement from Treasury 5 N
Travel advance 1 -
Telephone rebate 2 .
21 n

Management considers all amounts te be collectable and because o this there is no need 1o establish a provision
far doubtful debits,

9. Current Assets — Other

19948 1997
5000 $£°000
Prepayments

Salaries and wages bl -
Maintenance 23 30
Rent 45 40
Subscription/dMembership m 10
Training 2 g
Motor Vehicbe 1 1

[FHTTRTTRT 11

Employee assistance program 2
Travel i .
Ctheer 1 1
126 91
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10. Non-current Assets — Plant and Equipment

FINANCIAL STATEMENTS

Computer Furniture & Leasehokd Office Total
Equipment Fittings Improvement  Equipment
Af cost unless alheraise stated 19985 1997 1998 1997 1998 1997 1998 1997 1998 1aa7F
£°000 %000 000 $'000 $°000 S'OD0 000 $°000  S000 $'000
Balance 1 july BF6 1,099 150 129 B6EI 803 182 M6 1,911 2,077
Reclassifications . 9 75 - . . (66)
Additions 7 43 11 4 a0 15 10 26 124
Disposals iy (251 A (25) . . (161 (8} (281 (290
Balance 30 Juns 872 BTG 189 190 667 663 181 182 1,909 1,911
Accumulated depreciation
Balance 1 July S 454 153 g6 5% 289 Tie 16F 1047 1,026
Reclassifications (4] 74 - (7o) .
Depreciation’ Amoisation for the year 251 274 13 13 1E an il 26 413 398
Writeback on Disposal ipoy {2500 A1) (200 - ek (7 (27 {277]
Balance 30 june 750 BO09 145 153 487 Ie9 131 16 1,533 1,147
writben Dhonwn Value
At 30 pume 19598 122 67 24 ar 1680 294 50 6 AT6E 7h4
At 30 Jupe 1997 167 615 7 43 294 314 A1 79 764 1,051
The Odfice has fully depreciated assets (valued 3t costl as follows:
Compuibir equipamen S281,0:00
Qifice equipment 546, (0
Furnabure and fittings 563,000
These assets are still being used by the Office,
11. Current Liabilities — Accounts Payable
1998 1997
$'000 §°000
Accured Expenses 50 50
Payroll Tax i -
Superannuation i -
Prepaid Wearkshops 1% 1
Wokdhop IncomeDdistribution i =
Fringe Benefils Tax 3 ¥
ATS (Careerstan Subsidy) . 1
Creditars 81 54
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COOPERATIVEAND PRODUCTIVE WORKPLACE

12. Current Liabilities — Employee Entitlements

1998 1997
$°000 000
Recreation beave 213 228
Annual leave loading 6 39
Accrued salaries and wages 41 -
Fayroll tax on recreation and long service leave 50 41
Workers compensation on recreation leave 2 2
Apgregate employee entitlements 342 30
13. Changes in Equity
19498 1997
$'000 $'000
Balance a1 the beginning of the financial year 519 a%6
Surplusfdeficith for the year alter extraordinany iems (308} [357)
Balance at the end of the financial year 231 539
14. Commitments for Expenditure
Operating Lease Commitments
Commitments in relation 1o non-cancellable
operaling beases are payable as follows:
1598 19497
$'000 $'000
Mot Later than one year Sy 421
Later than one year but not later than 2 years 254 419
Later than 2 years but not later than 5 years . 09
Later tham 5 years .
760 1,05

These operating lease commitments are not recognised in the financial staterments as labilities.
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15. Budget Review

Met Cost of Services

The actual net cost of service was lower than budget by $57,000 which was primarily due to higher than
anticipated retained revenue generated. Operating expenses were $51,000 less than budget however maintenance
and depreciation expenses were $29,000 more, There was a §1,000 loss on the sale af non-current assets.

Other

The large variance in cash and accounts payable balances compared with budget was due to changes in
procedures relating 1o year-end salary accurals initiated by the NSW Treasury. The upward movement was
also attributable to revenues generated from conducting workshops and participation in an overseas aid project.
The increase in cash will be used to partially cover the cost of salary increases next financial year.

16. Cash and Cash Equivalents

For the purposes of the Statement of Cash Flows, cash includes cash on hand and at bank. Cash at the end
of the financial year as shown in the Stalement of Cash Flows is reconciled 1o the related items in the
Staternent of Financial Position as follows:

1998 1997
£1000 000
Cash 131 17
Closing Cash and Cash Equivalents
iper Cash Flow Statement] i3 17
17. Reconciliation of Met Costs of Services to
Met Cash Flows From Operating Activities
1598 1997
§7000 5000
et cash lows from operaling aclivities 140 (21}
Depreciation/Amonisation (413 (398)
Recurrent and capital approgariation (5, 504) {5,378}
Acceplance by Crown of liabalities {394) (399)
Decrease | (increasel in provisions 1321 (17
Imcrease [ (decreasa)l in receivables (1 .
Increase | (decrease] in prepayments and other assels 15 16
Diecrease ! increasel in creditors (27 o
Lerss o sale of plant and equipment i (9}
Mt cost of serviced (6, 206} i6,134)

END OF AUDITED FINANCIAL STATEMENTS
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APFPENDICES

PUBLIC AUTHORITY COMPLAINTS DETERMINED 1997-98
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LOCAL GOVERNMENT COMPLAINTS DETERMINED 1997-98
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FOI COMPLAINTS DETERMINED 1997-98
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SUMMARY OF NON-POLICE COMPLAINTS DETERMIMNED 1997-98
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Public Authority Asspament only Preliminary or informal swemigations Formal wesigations Tokal
E ! E 4 g E'E & E . E E
| -i ' B E ] ¥&c r i
E x
:g ¥ E % i E
1 IRHSH
F1 £ k | - E ) E 4 3
Deparimenis &
stautony aulbadities | 120 16 71 143 MM 1 244 74 7 145 4 1 1 a 4 1035
Local councils 15 15 192 93 L K1) fifi L 113 1 1 2 a % SAT
Coeectional cerders &
Jirernile justice cenans L3 1 2 b1 5 2 147 &0 & 102 [} 1 1 1 i S0h
Freedoen of inlormatiog 21 F o 1 i 0 7 T 0 4l i 1 a o o LEH]
Cutside jumsdiciion | 467 i i L i} LI i i 0 o i} a a a o AhT
Total 28 ] 153 a0 371 ry "7 262 17 424 7 & 4 1 14 ENEE]
+ Cunneni a5 a1 3.6.98 315
- cureent as at 30.6.97 447
Tedtal received Tor year ended 106,98 3,21




Publications

The Cwmbuanran Act prevends the
odfice from rvl‘.'lul:as.ir'lg anvy information
r(llal_ing 143 an iuweuiga.lmn unless if
has been tabbeed in Parliamend. For
this reason, most of the
Cimbnedaman’s repodts are nol
awailable to the public, The following
iw & list of repons which have been
made public during the past five
years. o obtain a full list of
publications contact the Publicarions
Clificer (02 9286 1072,

REPORTS TO PARLIAMENT

Reports to Parliament are 310 unless
othierwise dated.

Councils and local government

1996

= Botany Council: Botany Council's
Challenge 1o Limit the Scope af the
FOI At and the Jurisdiction of the
Crmbudsman

1995
» Good Conduct and Adminisirane
Praciice

19494

* Hawkeshury City Council's
Conduct Relating to Orange Grove
Mall, Richmond

Carrectional centres

19497

¢ Thi Saveas Ropasr
s pMulawa Repont — $50

Freedom of Information

19497

# Prince Alfred Private Hospital
Froject

# Implermenting the FOI Act A
Snap Shot

1996
» Botany Council: Botany Council’s
Challenge to Limit the Scope of the

FCM Act and the furisdiction of the
Ombudsman

1995
» Freedom of Infermation
— Thie Way Ahead

1994
* Proposed Amendment to the
Freedom of Information Act 1985

Police

1998

= Palice Adversely Mentioned at
the Police Royal Commission

* Risk Assessmaent of Police Officers

1947

= Alison Lewis and Lithgow Police
= Condlict of Imerest: A Service-wide
Froblem

& Conflict of livlerest

¢ The Foer Begod

1996

= The Wesion Fepan

= folice and Insurance Investigaiors
= The Piat Repon

* Police Concilistion Upsclate

1995

= Confidential Information amd
Podice

= MW Police Complains System

= Raymond Denning — YWithdeawal
frowm the Witness Protection Scheme
= Rlace Relations and Police

= folice Internal Investigations

— Poor Quality Police Investigalions
into Complains of Police
Sblsconduct

1994

» Police conciliation — Toward
Progress

= [mproper Access and Lise of
Confidential Information by Police
& Lirgent Amaendments to Section
121 of the Police Service Acl

Fublic authorities

1997
® The 5TA Repodn

APPENDIX 5

1996
& Inquiry into Juvenibe Detention
Centres — $50

1995
* Payvcholagists Registration Board

GUIDELINES

1998
# Dealing With Difficult
Complainants — %15

1997

& Achministratneg Caood Conduci

e vz

e« Principles of Administrative Good
Conduct — free

s Oimimpdsman’s PO Policies and
Cuidelines secomnd edilion — 530

» Ombudsman's Protected
Dhisebosures Guidelines secomnd
iifion = $30

1996
* Eleciorate Crificess Information Kit
— e

1995

= Oirnbudsman's Effective Complaint
Handling Guidelines — free

= Ombandsman’s Good Condect and
Administrative Practioe For Councils
second cdition — §30

¢ Oirmbsdirman’s Gaod Conduct and
Adminigrative Practice Far Public
Authorities and Oifficials — $50

BROCHURES

= General information

*  Some tips for making a comglain

e Problems with policet

*  PFroblems in detentiond

*  Trowble with councill?

= Lnhappy with an FOH decisiond

= Mheciation

e ool a complaint!
{youlh brochure)

= MSW Oimbudsman — your
watchdeg iprinted in the nine
commanity languages)
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Publication order form

If you are ursure of the price of a publication, please
call the Publications Offcer on

102) BkE6 1072,

BROCHURES

Al brochures are free — please wiite the quantity in the
haw providled,

s Gemeral information

*  Some lips for making a complaint

*=  Problems with police!

= Problems in detention?

o Teoadsle with council?

= Unhappy with an FOI decision?

= Mediation

= Gota complaint? (youth brochure

*  N5W Ombudsman — your watchdog;

- Arabic |:I

OO0O00 OO0O000O0O0O0O

Chinese
= Croaian D Creek
— Italian D Serbian
- Spanish D Tuerkish

-".fiem.um:D

REPORTS TO PARLIAMENT

Special reports to Parliament are $10, except where
olherwise stated. To arder, ither:

= send 3 cheque wath this farm, or
= lor pevernment depanments/organisations:
- fax or post a purchase order, siating the titles

and quantity required. We will forward the
pubdications with an mwoice,

Title;

Cuantity: D

Title:

Cuantiny: D

GUIDELINES

Some of the gusdelines are free, To order free
guidelines, please fill i the derails below, To order all
other guidelines, eather:

»  send & chegue with this fom, or

*  for government departments/organisations:
fax or post a purchase order, stating the title/s
& quantity recired. We will forward the
pubdications with an invoice,

Tithe:

Chuanlity: D

Tithey;

Chuantity; D

YOUR DETAILS:

MName;

Cirgansation:

Acladreas:

Postcode:

Tal:

Fax;

POST OR FAX THIS FORM TO:

Pubslications Ceficer

MEW Ombudbsman

Level 3, 580 George Street
SYDNEY MNSW 2000
Tel: (D7) 9286 1034

Fax; (D2} 9283 2911
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DISABILITY STRATEGIC PLAN ANNUAL REPORT FOR 1997-98

In April, 1995 the Ombudsman submitted to the Office on Disability the Disability Strategic Plan jor her office.
This plan is required under section 9 of the Disability Services Act and its aim is to identify and implement
initiatives that will enhance service delivery to people with disabilities. The following is a report on the
implementation of the plan,

REPORT FORMAT 1 — PROCESS ITEMS REFPORT

FPROCESS ITEM COMMENT

1. Staved cormmalrment to =  The Ominsdsman and Management Commidtes strongly support any avenue
disability planning by that nproves our service delivery to all groups but particularly people whao are
management which is in some way disadvantaged.

communicabed to sl
®  The support for our dsabiliny planning ks communicated o staff at induction

andl then on a regualar basis throagh access and awareness activities.

2. Establesh and implement = |mitial contact has been made with a number of commasnity organisations in the
planning struciure and implementation of strabegies,
processes with customer

representation. = Further consultation will ocour during the coming year,

3. Establish stafi disaksility = Al stadf will be informed of the office’s Disability Strategic Plan al induction,
AWATE NGRS P S Proar T,

4. Develop and refine data = Statistics on staff have been collected (on a valumary basish for EEC reporting
baser - custoamer and staff. purposes for some time. The office has a 1007 reponse rate.

* Some statistics on clients are obtained through our client srveys. However these
are only a sample of people who use our services, not all,

5. Reveew representation of = While the Ombudsman recognises the value of customer councils, her limited
preopde with a disabality in reicources makes il impossible o for her 1o establish and maintain such a council,
consultation processes and
adwigary and palicy

structures,

B, Develop accessible and *  The office has an internal complaints mechanism that could be used by staff with a
appropriate compdaints and disalbilicy.
appeals mechanism for
people with a disability. *  The office has developed guidelines on inernal complaints handling mechnaism

that hawe been circulated 1o other agencies and have been endorsed by the
Prmier i & recend Premiers Mermorandom.

7. Initiate evalwation and #  This plan will be incorporated into the alfice’s Corposate Planning Cycle and will
renview process with be evaluated as part of our corporate performance. Therefore, formal evaluation
customar representation. will be by the management committes.

Link with beoader standards
and Quality Assurance = W also plan 1o evaluate the program theoush general client suraeys as funds
prisiess, prermit.

263



APPENDICES

REPORT FORMAT 2 — OUTCOMES REPORT

KEY RESLILT AREA TO ENSURE ACCESS FOR FEOPLE WITH A DISABILITY TO SERVICES PROVIDED BY THE MSW
OMBLUDSMAN
Strategy One Review building access for people who have a disability
Action *  Review building access for people with a sight or physical impairment and make
recammendations to building management for changes o improve access if required
*  Ensure all country outreach venaes are acoessible to people who have a physical disability
Target *  Beview of building accessibility and recommendations put 1o building management by end
April, 19495,
* Al venues for country outreach visits are acoessible for people with a physical disability
Responsibility Manager Administration and Public Relation Officer
Status Discussions hane oeoureed with Building Management
Comment In response 10 concemns raiied by the Chmbudsman, the managers of ihe building are reviewing
acoess issees, An improvement plan is being devioped which will be subemitted 1o the
building's owners for endorsement, In the meantine, some changes have already been made
which have improved acoess,
Sirategy Two Review access for people with a hearing impairment
Action *  Purchase a TTY wlephone and train staif in its use
*  Fromode the telephone by including the number on stationery brouches, forms and
advemisemens
= Write 1o prak organisations advising them of the telephone numbers
»  Agverlise the telephone number in peak organisation newsletiers and other agpropriate
mechia
*  Continge advertising country eutreach visits in regional and kocal press
Target * 1Y indalbed and training completed by September, 1995
*  Publicity program to be completed by Decemnber, 1995
Hesponsibility Manager Administration and Public Relation Cificer
Status TTY 1elephone installed and numbes pubdicised on leterhead and brochares
Comment The above action has been implemened.
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KEY RESULT AREA 2

| TO ENSURE OPPORTUNITIES FOR WORK AMD CAREER DEVELOPMENT

Strategy One

Action

Targed

Responsibility

Status

Comment

| Provide appropriate work place technology and equipment for staffl who have a disability

+  Assess the equipment needs of new dafl who have a disability

o Unddertake a survey of existing saff to ensure current staff with a dizability have access 1o
required technobogy

= Ensure appropriate stafi recelve available lilerature on equipment available 1o assist prople
whohave a chicability

*  Assess the need of special equipment for new staf

o Provide funds in the annual budget for the purchase of special equipment for stall wha have
adisabsility

o Staff with a disability will have specialised equipment availabile 1o assist in perfiorming thezir
dhuties.
s Funds will be available for purchasing appropriate equipment for staff who have a dizability,

Manager Adminisiration

Pmeds of staff who have a disability are discussed with the individual staff member ard equipmen
purchases made if required, Funding has been provided from existing stornes bucgets.

7% of i have indicated that they have a disability (Source: EEQ statistics). Where necessary,
madifications to work have ocourred and specialist equipment purchased.

Strategy Two

Target

Responsibility

Status

Comment

Review the principle of reasonable adjustment, as it applics to the workforce, including
pasition descriptions for new and existing staff

o Review existing internal policies on employrment that will impact on pecple who have a
disakbility

& Emsure the principle of reasonable adjustment is inchuded in these policies

»  Provide information for managers and supérvisors to raise awareness of reasonable
adjustrmeni

= Review through discussion with staff who have a disabilty, the implementation of
reasonable adjusiment

Imgerowements in individual productivity 3 positions are: tailored to special needs (1o be assessed
under perormance sysberm)

Manager Admanistration

This is being done on a case by case basis. A number of staif have had thesir chatses reviewed in
accordance with the principles of reasonable adjustment.

There has not been any difficulty 1o date in modifying position descriptions of staff under the
reasonable adiwstment principle. 1 is not envisaged that any difficulty will oscour in the fulure,
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KEY RESULT AREA 2 | TO EMSLIRE OPPORTUMNITIES FOR WORK AMD CAREER DEVELOPMEMNT (CONT.)

Strategy Three | Provide opponunities for the employment and training of people who have a disability

Action & ldentificatson of positions that could be filled by a persan with a disabality and amend
position descrplions as requdred
= Contact pirak bodees which assist peeple with a disability to find employment when
appropriate positions become available
= |nvestigate opportunities for tempatary employment of work experience

= [Develop and moniton caneer development plans for sadi wath a disability o line with the offioe's
pErfommance FISEAZETHA Sysbism
Target Increase over lime the number of stall who have a disability
Respaonesibility Manager Adminisration, managers and supenisors
Status This strategy has not been fully implemented as vet although the office has exploned
ParsCipaleimg In variows IReining programs,

Comament The percentage of staff who have a disabality has Been Gairly consistent ower the past fow years
at about 12-14%, The office will explore training and other options available during the next
yuar bo provide furher opportunities,
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Legal changes

POLICE AND PUBLIC SAFETY

The Crimes Legislation Amendment (Police and
Public Safety) Act 1998, which came into effect 1
July 1998, is part of the M5W Government's
response 1o ongoing community concerns about
violence in public places and the capacity of police
1o deal effectively with knife-related crime. lts
provisions inchede greater powers for police 1o
search for and confiscate knives in pulblic places or
schoals, and powers to direct disruptive individuals
O BrOUES 10 MOve on.

In intreducing the ‘Police and Public Safety’
legislation, the Minister for Police said “the
Covernment's aim is to reduce crime imdolving
knives and to reduce the number of persons who
rowtinely go out armed with knives™.

The legislation charges the Ombudsman with the
resposibility of monitoring the operation of the Act,
For 12 manths from the commencement of the Act,
the Ombudsman will scrutinise the exercise of the
pawers conferred on police by the amendments 1o
the Summary Offences Act and the Crimes Act. Our
scruting of the new powers will include
consultations with young pecple and youth
advocacy groups, police officers, victims of crime
and cthers with an interest in the legiclation. AL the
end of the 12 months we will formally repart our
findings to the Minister and Commissioner for Police.

CONTROLLED OPERATIONS

in 1995, the High Court of Australia found that
evidence obtained during a controlled importation
of prohibited drugs organised by the Australian
Federal Police was prima facie inadmissible
because the actions of the law enforcement officers
engaged in the controlled importation were
unlawful: Riopeway v B (1995) 184 CLR 19.

The Law Enforcement {Controlled Operations!
Act 1997, which came into effect on 1 March 1998,
is a response lo the decision in Ridgeway. It permits
certain prescribed NSW law enforcement agencies -
the NSW Police Service, the ICAC, the MSW Cnime

APPENDIX 7

Commission and the Police Integrity Commission -
1o engage in conduct which, but for the Act, would
be unlawiful (contralled activities). Evidence thereby
ohtained will not be affected by the rule in
Ridgeway, although the courts will continue to
exercise their discretion to exclude evidence, the
prejudicial value of which is considered 1o be
outweighed by its probative value,

The Act gives the Cmbudsman an aversight role
in relation to compliance by the law enforcement
agencies with the Act. The Ombudiman must be
reotifiese] within 21 days of the granting, variation or
remewal of an authority, and is obliged o inspect
the records of each law enforcement agency at least
once a year “for the purpose of ascertaining
whether or not the reguirements of this Act are
being complied with® (522(11}. The Ombudsman
must repor annually to the Presiding Officers of
both Houses of Parliament regarding her
inspections and may also at any time make a
special report to Parliament, The contents of these
reports are restricted by the need to ensure
confidentiality concerning law enforcement
aperations and to profect the personal satety of
those involved (524011,

OMBUDSMAN ACT

On 3 June 1998, the Governor, by Proclamation,
amended Schedule 1 of the Ombudsman Act 1974
by omitting from clause 12 the words “ro the
Oxmbudsman or to another person who has rederred
the disclosure fo the ombudsrman umder Part 4 of
that Act for investigation or other action.”

Under section 12 of the Ombudsman Act, a
person may not complain to the Ombudsman abou
the conduct of a public authority if the conduct is
iamong other thingsl of a class described in
Schedule 1 of that Act. By virtue of clause 12 of
Schedule 1, prior to its amendment, a person may
not camplain to the Ombudsman aboun the
conduct of a public authority relating 1o:

+ “the appointment or employment of a person as
an efficer or ermploves; or

= matters affecting a person as an officer o
employee, unless such conduct arises from
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making a protected disclosure (within the
meaning of the Protected Disclosures Act 1994)
tor the Ombradsman or fo another person who
has referred the disclosure o the Cmibadsman
under Part 4 of that Act for investigation ar other
action,”

The Proclamation 1o amit the words “to the
Ombudsman or to ancther person who has reforrod
the disclosure fo the Ombudsman wunder Part 4 of
that Act for investigation or other action” from
clause 12, enabling a complaint to be made about
conduct arising from a protected disclosure
regardless of 1o whom the protected disclosure was
made.

The Ombudsman Act was also amended by the
Statute Law (Miscellaneous Provisions) Act 1998,
The object of this amendment was 1o ensure that
the Ombudsman has the power to investigate the
conduct of a Department as well as the conduct of

any person employed in a Depanment, The
amendment commenced on the 30 June 1998,

The Administrative Decisions Legislation
Amendment Act 1998 introduced 5.35C into the
Ombudsman Act. This section entitles the
Ombudsman to refer to the Administrative Decishons
Tribunal any legal question arising out of a decision
made by a government agency which the
Ombudsman is investigating where the agency’s
decision could alsa be reviewed by the Tribunal.

ADMINISTRATIVE DECISIONS TRIBUNAL

The Administrative Decisions Tribunal Act 1997
established an Administrative Decisions Tribunal with
responsiblity for reviewing the decisions of public
authorities, In view of the potential for overlap
between the jurisdiction of the Tribunal and the
Ombudsman’s Office in considering the conduet of
public autharities, Section 39 of the Act permits the
President of the Tribunal and the Ombudsman to enter
into arangements designed 1o avoid inappropriate
duplication of reviews and inquiries,



Code of conduct

Saaff in any organisation need to behave in a way
which will promote public confidence and trust in
the arganisation. Public sector $1aff in particular are
expected to do their work with efficiency, fairness,
impartiality and integrity.

This code has been developed using the Model
Code of Conduct for M5W Public Sector Agencies
issued by the Premiers Department. This mode| sets
out the minimum standard applicable to all public
servants, Additional topics, which reflect the
specific needs of this Office, have been included in
the WSW Ombudsman Code of Conduct
acknowledging our unigue role and our
respansibility te maintain public confidence and
trust in the institution of the Ombudsman,

It is the aim of this code is to establish a
common understanding of the standards of
behaviour expected of all staff working in this
office, However, the document cannol cover every
possible situation which may arise. If you are
uncenain of what to do in a particular situation, ask
your supervisor or a senior officer for guidance,

The code will be reviewed annually and
wpdated. If you have comments or suggestions for
improving the codke, please refer them to the
Manaper Corporate Supiport who has responsibility
for reviewing this code.

C;;‘jﬂmefrﬁaﬁ

Irende hloss
Ombudsman

MISSION AND VALUES

The affice is accountable 1o the public of Mew
South Wales through Parliament and its operations
are essentially independent of the government of
the day, The office has a prime obligation to the
public interest which demands that the work of the
office and the conduct of its officers and staff must
maintain public confidence and trust,

APPENDIX B

The basic charter of the affice is 10 receive,
investigate and report on complaints about the
administrative conduct of public authorities and
afleged misconduct of police officers, 1o determine
complaints and, where appropsiate, to make
findings and recommendations.

The mission of the NSW Ombudsman is to
safeguard the public interest by:

& gnsuring an appropriate response to complaints
about publlic autharities; and

= promoting faimess, integrity and improved
public administration in N5W.

The public have a right to quality service from
the NSW Ombudsman. That service will be
characterised by all staff:

» acting with integrity and impartiality;

» selting aside personal interests and views in the
discharge of our functions;

s acting conscientiously and competently;

s (reating individuals and organisations
courtenusly, attentively and sensitively;

o implementing fair and equitable procedures;
» wsing resources efficiently and efiectively; and

* providing a service that is accessible (o

evEryone.

LEGISLATIVE OBLIGATIONS

You are obliged 1o always act in accordance with
the provisions of the legislation under which the
office undertakes its functions (Cmbudsman Act
1974, Palice Service Act 19490,
Telecommunications firterceplioniMNew South
Warles! Act 1987, Freedom of information Act 1989,
Winess Protection Act 1995, Proteched Disclosures
Act 19%4 and the Law Enforcement (Controdled
Operations) Act 1997} and the Ombudsman’s
paolicies, directions and delegations as set out in
memoranda and procedure manuals,
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You are to become and remain fully conversant
with those instruments.

You should also be conversant with the principal
provisions of other public sector legislation having
general effect upon the office, including the Public
Sector Management Act 1988, the Anti-
Discrimination Act 1977, the Ocoupational Health
and Safely Act 1983, and the Public Finance and
Awdit Act 1983 and observe them,

WHO THIS CODE APPLIES TO?

This Code applies w the Ombudsman and all s1aff
of the office, whether by way of appointment,
secondment, contract, lemporary arrangement or on
& fee For service basis, 1T s subject fo annual
review, and revision from fime to time as
Cifcumstances reguire.

GENERAL PRINCIPLES

Respect for people

S1aff are 1o treal members of the public and their
colleagues fairly and consistently, in a non-
discrimindtory manner with proper regard for their
rights and obligations. In this regard, they should
perform their duties in a professional and
responsible manner.

Staif should also ensure that their decisions and
actions are reasonable, fair and appropriate to the
circumstances, based on a consideration of all the
relevant facts, and supported by adeguate
documentation.

Integrity and public interest

Stalf are to promote confidence in the integrity of
public administration and always act in the public
interest and not in their private intenest,

Staff should protect the reputation of the office.
They should not engage in activities, al work or
outside work, that would bring the office or the
public sector generally into disrepute.
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Responsive

Stalf are 1o provide a relevant and responsive
service to our clients and customers, providing all
necessary and appropriate assistance and fulfil the
office’s service performance standards,

Staff should provide information promptly and in
an appropriate format that is easy for the recipient
to understand. The information shauld be clear,
accurate, current and complete.

Economy and efficiency

Staff should keep up to date with advances and
changes in their area of expertise, and look for

ways 1o improve performance and achieve high
slandards of public administration.

They should use their autharity, available
resources and information only for the work related
purpose imtended.

GUIDE TO ETHICAL DECISION MAKING

T assist in fostering a climate of ethical
awareness, conduct and decision making in this
office, staff may find it useful to refer to or consider
the following five points when making decisions:

s s the decision or conduct lawiul?

* i the decision or conduct consistent with
government policy and in line with the office’s
objectives and code of condusct?

= what will the outcome be for the stalf member;
work colleagues; the oifice; and other parties?

# o these outcomes raise a conilict af interest or
lead to private gain al public expense?

* can the decision or conduct be justified in terms
of the public interest and would it withstand
public scrutinyt

CONFLICTS OF INTEREST

Conflicts of interest exist when it is likely that an
emplovee could be influenced, or could be
perceived 1o be influenced, by a personal interest
in carrying out their public duty,



To maintain the integrity of the office, personal
interests (financial and otherwise), associations and
activities must not conflict with your duties. The
Ombusdsman is entitled to know if there is even a
remote possibility of a conflict arising.

You must make full and frank disclosure to the
Manager Corporate Support or the relevant statutory
officer of any conflict, either real or potential,
which may be seen 1o impact on the impartial
exercise of your duties. All conflicts of imerest are
to be noted in the Conflicts Register maintained by
the Manager Corporate Suppart. This register
comains all disclosures by staff of matters which
are o could potentially result in conilicts of
interest arising oul of the performance of their
duties with this office.

If necessary, you may need to disqualify
yourself from having any involvement in particular
matters where that conilict arises, subject to the
agreement of the relevant statutory officer.

I you are in any doubt whether 1o disclose a
patential conflict of imerest, you have an
obligation to consult your Complainis Manager, the
Manager Corporate Support or the relevant statutory
pificer. Such consultations will be treated
confidentially and may avoid harm or
embarrassment to the office and yourself,

PROFESSIONAL CONDUCT

You are expected 1o discharge your duties with
care and thoroughness, in compliance with all
lawful instructions and with close attention to:

= honesty and integrity

* accuracy and completensss

« consiceration of all relevant facts

« particular merits of the case

» impartiality and procedural fairmess
» equity and matural justice

= accountability

» consistency, all things being equal

APPEMDIX 8

*  pifice policy
o discretion and tact
o avaidance of conflicts of interest

You must maintain adequate documentation to
suppaort any decisions made.

You must not unduly delay taking action or
making decisions.

Any verbal communications on sensitive or
impaoriant matters are to be recorded accurately
and immediately and if necessary or appropriate be
brought to the attention of an appropriate senior
officer,

CONSULTATION AND REPORTING

You have a duty 1o report any operational problem
or difficulty you identify to your direct supervisor,
or where appropriate, to a more senior officer,

You have a duty 1o consult your colleagues or
supervisor when you have any doubt about the way
in which you should exercise your delegated
powers of fulfil your duties.

You have a duty 1o seek approval for any action
that you do not have delegated authority o take o
that is the subject of any specific direction o
policy of the Ombudsman or a senior officer
requiring consultation or approval.

¥ou must report without delay to the Complaints
Manager of the relevant statutory officer any
complaint that is made about the exercise of the
functions of the Ombudsman or the conduct of
yourself or another staff member,

You must inform the Ombudsman of any case
where there is reason 10 suspect cormupd conduct
within the meaning of the Independent Commission
Against Corruption Act whether occurning within or
outside the office, in view of the Ombudsman's
abligation of notification under the Act.

You must report any breaches of this code to the
Ombudsman ar anather senior officer.
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GCEMERAL ACCOUNTABILITY

Yoou are responsible for vour own acts and omissions
and will be held responsible for them.

If vou have a supervisory role, vou will also be
held responsible for any foreserable acts and
omissions of vour staff which by their seriousness,
repetition or commaon occurrence are matters that
yoru should know of and correct if you are
exercising responsible management, leadership and
SUPErVISIOn,

If you have a supervisory role, you therefore
have a duty 1o make sure the staff under your
control or leadership have a clear understanding of
their duties, how they are expected to perform
those tasks, and what resulis are expecied,

Yoou must notify the Ombuadsman or the relevant
senior officer of any significant precautionary or
remedial action that it is necessary 1o take in
respect of any staff under vour leadership or
supervision o any function or responsibility of the
Crmbudsman which you are unable 1o take yourself.

ACCEPTANCE OF GIFTS OR BENEFITS

¥ou must not accept any gift or benefit that could
be seen by a member of the public as imended or
likely 1o cause you to do your job in a particular
way, or deviate from usual procedunes,

Generally any such offers should be declined
pxcept in cases where the offer is of some token
kind and it would be rude or offensive bo refuse, o
where the offer i= also 10 associales who share a
comman task and purpose and which does not
impose any obligations that may conflict with your
duties e, modest bospitality offered on visils (o
institutions, during meetings of working parties,
sebection committees etc,

You must always decline offers from individuals
or organisations that are complainants o the office
or that you know 1o be the subject of an
investigation by the Ombudsman.

You must never selicil any money, gift, benefin,
travel or hospitality in association with your duties.
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DISCRIMINATION AND HARASSMENT

Staff must not harass or discriminate against their
colleagues or members of the public on the grounds
of sex, marital status, pregnancy, age, race, ethnic
or national origin, physical or intellectual
impairment, or sexual preference. In addition, staff
must not harass o discriminate on the grounds of
political or religious conviction.

Managers must make sure that the workplace is
free from all forms of harassment and
discrimination. They should understand and apply
the principles of eqgual employment opportunity and
ensure that staff they supervise are informed of
these principles. Managers should alsa take all
necessary steps, such as training and other active
measures to prevent and deal with harassment and
discrimination in their work anea,

FAIRMESS AND EQUITY

Issues or cases being considered by emplovees
showbd be dealy with consistently, promptly and
fairly. This involses dealing with matters in
accordance with approved procedures, in a non-
discriminatory manner and in conformity with
natural justice,

When using any discreticnary powers, staff
should ensure that they take all relevant facts inte
consideration, have regard 1o the particular merits
of each case, and not take irredevant matbers or
circurmstances into conssderation,

PUBLIC COMMENT ON THE WORK OF
THE OFFICE

This section should be read in conjunction with the
Media Policy and any memorandum Fssued by the
Ombudsman concerning the disclosure of
information,

You must not engage in public commaent,
whether through public speaking vngagements,
comments to newspaper or radio or television
journalists, letters or articles to newspapers or ather
publications that:



s comments on the work of the office unless you
have prior permission or delegated authority of
the Chnbwsdsman

# s the expression of private views but by
implication is capable of being perceived as
official comment from this office

You can disclose official information which is
normally given 1o members of the public seeking
that information.

In discussing any other work of the office
outside the affice, you must confine yoursell to
material that has emtered the public domain by way
of Annual Reports, Special Reports 1o Parliaments,
Reporis of the Joint Parliamentary Committes on
the Ombudsman, media releases authorised by the
Ombudsman or public addresses given by the
Ombudsman or other statutory officers,

You must refer all media inguiries 1o the media
officer unless you are a designated officer 1o take
media calls in relation to some specific issue.

The constraints on public comment and the
obligations to observe and protect confidentiality
still apply when you leave the employ of the
Ombudsman.

PROTECTING CONFIDENTIAL
INFORMATION

You must always comply with the obligations of
confidentiality in respect of the work of the office
prescribed by the legislation under which the office
underakes its investigations, monitoring and
reporting.

You must not access or disclose any of the
sensitive information that the office receives or has
access to (including the confidential databases of
other agencies) except in the proper performance of
your duties.

You must not use any informaton that you
obtain in the course of your duties 10 gain improper
advantage for yourself or for any other person, that
would cause harm or discredit 1o the office or any
person, or would be inconsistent with your duties.

APPEMDIX B

DRUGS AND ALCOHOL

You must nol perform your job, remain at work or
undertake any office related activity if you are
impaired by alcohol or other drugs, including those
prescribed by your doctor.

The office does not condone the use of illicit
drugs or excessive alcohol, The Ombudsman would
expect that stafil would nei engage in such
activities. More specifically:

s there is a prohibition on the use of illicit drugs:

—in the warkplace, whether that be at the office
or al a tempaorary location when required 1o
travel:

—on the way o or from work;
- at Dmbudsman related functions.
+ there is a prohibition on the use of alcohol:

— during work hours, ather than moderate
consumption with meals or at official office
functions;

- during any part of the day prios to attending
wirk;

~ when driving office vehicles.

USE OF OFFICIAL FACILITIES

You must use any resources and equipment of the
ofiice economically and without waste. When
using equipment you must exercise care and follow
operating requirements. When using shared
equipment, you mast ensure that your use does not
unnecessarily impede access by others o assume
unreasonable priority.

¥ou must not use your work time or office
stationery, equipment or postage for private
purposes unless authorised. There are some
reasonable exceptions to this rule. For example,
you may wse the phone for private local calls if
they are short, infrequent and do not interfere with
work, and send and receive private fax messages as
long as they are local, infrequent and do not
interfere with the work of the oifice,
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When using office resources for an authorised
private purpose you must ensure that they are
secure and properly cared for, used in your own
time, do not interrup the work of the office or
access by colleagues for official purposes, and
supply any consumables yoursell,

When you leave the employ of the Ombuediman
vour must return all equipment and documents that
bebong to the office.

You must not incur expenditure on behalf of the
office unbess authorised. If incurring authorised
expendilure, you must adhere to all relevan
reqquiremients of the Public Finance and Audit Act,
Treasurer's Directions, office policies and any
fimancial delegations vou have.

SECONDARY EMPLOYMENT

You must obtain approval irom a senior officer
delegated to give such approval for any outside
employment that you intend to engage in,

You must not engage in any cutside
employment or remuneration that would conflict or
compromise vour duties as an officer of the
Ombudsman,

POLITICAL AND COMMUNITY
PARTICIPATION

Staff must make sure that any participation in party
political activities does not conflict with their
primary duty as an officer of the Ombudsman to
perform their duties in a politically neutral manner,

Within the context of the requirements of this
code, stafl are free o fully participate as volunteers
in community organisations and charities, and in
professional associations,

REPORTING CORRUPT CONDUCT,
MALADMINISTRATION AND SERIOUS
AND SUBSTANTIAL WASTE OF PUBLIC
RESOURCES

Staff are urged to repor suspected corrupt conduct,
maladministration and sernous and substantial waste
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of public resources, The Protected Disclosures Act
1994 provides cenain protection against reprisals
tor employees who report such matters either 1o the
principal officer (e the Ombudsman) or to one of
the other investigative bodies - the ICAC, PIC, the
Inspector General of the PIC or the Auditor
Ceneral,

Diisclosures may also be made to the other
statutory officers under the office’s internal
reparting procedures for the purposes of the
FProtected Disclosures Act.

Managers must ensure that all s1aff have
information about the office’s internal reporting
procedures. The person dealing with the protected
disclosure should notify the staff member who
madk the disclosure, of the action taken or
proposed o be taken in relation to the disclosurne,
and the oulcome of such actian,

POST SEPARATION EMPLOYMENT

Employees should not wse their position to obtain
opportunities for future employment. They should
nol allow themselves or their work to be influenced
by plans for, or offers of, employment outside the
office.

Former employees should not use, or take
atvantage of, confidential information obtained in
the course of their official duties for any purposes,

All stafi should be careful in their dealing with
former employess and make sure that they do not
give them, or appear to give them, favourable
treatment or access to confidential information,

DRES5 AND APPEARANCE

Your dress and appearance need to be appropriate
to the formality of your official duties. Casual
clothes are not 10 be worn on official visits or when
interviewing public autharities unless the wearing
of such clothes is appropriate for the particular
circumstance leg if the likely audience is young
peaplel. If involved in a section 19 hearing, officers
are expected 1o dress 1o a standard that would be
expected of legal representatives in a court,



SECURITY

You must maintain securily of the office and any
keys, mil keys or swipe cards that you have, You
are also responsible for the security of any file
fcomplaint files as well as administrative files) in
your care.

To help ensure that proper security is
maintained for the office, stall should ensure that;

= they only use the office for work related
purposes, or authorised purposes (ior example
stusdy];

* mil keys are only issued o retained in a
permanent basis by those staif who can
demanstrate that they regularly use the office
for work related purposes out of hours;

= alf must exercise discretion in relation to
bringing guests into the office;

» all guests of staif must be accompanied and
supervised at all times by a member of staff;
annd

* all persons allowed into this office who are not
members of stafi must be accompanied and
supervised at all times by a member of staff,

Yoeu miwst make yoursel? familiar with any
security procedures followed in the office including
emergency and firg procedures.

SANCTIOMNS

You should be aware of the various sanctions that
may be applied for the breach of any provision in
the legislation governing the work of the
Ombedsman or your employment umsder the
provisions of the Public Sector Management Acl

Sanctions may be applied if you are involved
in;

» unacceptable behaviour, either in the course of

your duties or in your private life that would
bring discredit on the Chfice of the Ombuedsman
or the public service

»  unsalisfactory performance of your duties

APPEMDIX @

*  bheeaches of this code
#  breaches of yvour terms of employment

#  breaches of any provisions of the Acts
rentioned in ihis code

Any sanctions applied will depend on the
seriousness and nature of the breaches and may
include counselling by a supervisor or member of
senior stafi, a record of behaviour being
documented and placed in your personnel file, the
deferment of salary increments, not being
recommended for renewal of contract, formal
disciplinary or criminal action.

STATEMENT BY STAFF MEMBER OR
POTENTIAL STAFF MEMBER

I have read and understand the N3W Ombuedsman’s
Code of Conduct and agree to abide by its terms.

I arme:

Signed: Dhate:
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FREEDOM OF INFORMATION APPLICATIONS TO OUR OFFICE

The following information is provided in accordance with our annual reporting requirements under the Freedom of
Information Act, the Freedom of Information (General) Regulation 1995 and Appendix B in the FO Procedune Manuwal,
Uinder section 9 and Schedube 2 of the FOI Act, the Ombudsman is exernpt from the operation of the Act in relation to
its complaint handling, investigative and reporting functions. We therefore rarely make a determination under the Act,
as most applications we receive, and indeed all applications this year, related 1o our exempt functions,

CLAUSE 3(1){A) AND (2) OF THE REGULATION AND APPENDIX B OF THE MANUAL

SECTION A = NUMBERS OF NEW FOI REQUESTS

We received seven new FOI applications in the 97-98
year. Mone from 96-97 were brought forward into 97-
98, All seven applications were processed and five werne
completed, none were withdrawn and two were
transterred oul,

SECTION B - WHAT HAFFPEMED TO COMPLETED
RECHIESTS!

All the completed applications were for documents
which related 1o the Ombudsman's complaint-handling,
investigative and reporting functions. In these matters
an explanation of section 9 and our inclusion in
Schedule 2 of the FOI Act was provided. Two
applications were transferred to the Police Service,

SECTION C — MIMISTERIAL CERTIFICATES
Mo Ministerial Cerificates were issued in relation to
FOI applications to tles Office this year,

SECTION D = FORMAL COMSULTATIONS
Mo requests required consultations, formal or otherwise,

SECTION E - AMENDMENT OF PERSOMNAL RECORDS
We received no requests for the amendment of personal
records,

SECTIOM F - MOTIFICATION OF PERSOMNAL RECORDS
We received no requests for notations in the period,

SECTIOM G — FOI REQUESTS GRANTED IN PART OR
REFLISED

Mo decisions Lo grant access In part or 1o restrict access
were made,
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FOI requests Personal Other | Total
Al Mew (including transelered i} F 18 |7 |
AY Brought forward L 0 &
Al Tedal 1o be progesed 7 0 7
Ad Compleved 5 o 3
AS Translensd oul 2 o 2
Ab Withdeawn i o 0
AT Talal proscessed 7 (1] 7
AR Unfinished (camied forwasd) ] [1] 0
| FOI requests Personal Cther
Bl Ceanied b fuwll (1] o
B Caanbed in pan L] o
B3 Redused 1] [k
B4 Dweferned ] i
BF Completed® g Qe

Mobes: *The ligures on the line BS should be the seme a5 1he
comesponding ones on A4, These applications related 1o funclions
ol the alfice which are excluded from the operation of the Acy,

Theretore while five applicatsom wore completed, they were not

completed in tenms of BI-B4,
9 |
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D Mumber of requests requiring formal {mmhgiuntlnﬂ | o

CiMinlsterial Cenilicates issued

|

L

Result of Amendment Reqgues!
E1 Result of amendment - aﬂ‘n:-pd 1]
E2 Resull of amendment - relused 1]
E3 Total h a

Fi Nismber of requesis o nolalion i

[
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Basis for disallowing or restricting access

G Seclion 19 lapplic incomplete, wrongly direcied
G2 Section 22 (deposil not paid)

G3 Section 2501 Hallidivesion of resources)

Lo Section 25{1Hal (exempl) |
G5 Section 2501000, (), ) intherwise available)d
Gl Section 2801 Kb (decuments mot haeld)

Ge7 Seclion 2442) - deemed refused, over 21 days
G Section 3104) rebeased to Medical Practitioner]
GO Togtaks

=
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SECTIOMN H - COSTS AND FEES OF REQUESTS
PROCESSED DURING THE PERIOD

We received four application fees of $30. Three
cheques were returned and a meney order sent onto
the Police Service with a transferred application.

SECTIOM | — DISCOURNTS ALLCWELD
Mo fees were retained and therefore the question of
discounts did not arise.

SECTION | — DAYS TO PROCESS
All applications were dealt with within 21 days.

SECTION K — PROCESSIMG TIME
All applications were dealt with in D-10 hours.

SECTION L — REVIEWS AND APPEALS

Nao applications procesded to internal review. Under
section 52(5Wd) of the Act no determinations by this
Office are capable of external review by this Office.
Nao applications were finalised by or indeed proceeded
to the District Court.

SECTION L = DETAILS OF INTERMAL REVIEW RESULTS
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[ Anseseid Costs [FOU Fees Received
H1 Al campleted Fegquests| 0 ] 120
Type of discinisnt alkpwil Fersonal] Ciher
11 Pulific imenes o | -0
12 Finaimcial hardship < PensionerChild i} (i
I3 Finaincial hardship - Non prolil organisation i
14 Tolals e 1 [}
15 Significant carreclion of personad records L] ]
Days lo process Personal Ehﬁﬁrll'
T 0-21 days I
12 2235 days 0 o
|3 Cwer 35 days i} D]
4 Todaks 7 i
Processing hours Fersanal | Cilker
K1 0-10 howms I 1]
K2 110 hours a 0
K1 2140 hours a q
KA Creed £0 honirs Q0 a |
K5 Totals | 7 i |
[ L1 Mumber of memal reviewe Tinaksied | o |
1 L2 Mumber of Ombudsman reviews finalised | @ |
| L3 Mumber of District Court appeals finalised| 0 |
|
Bases of Intemal Review | Pareanal Cithes
Grounds on which internal Upheld® Varied®| Upheld®| Varied®
rewiew nequested | |
L4 Acceds refused i 1] o a
LS Dlerred o 1] ] 0
Lb Exernpl matier 0 0 o L1
L7 Unreasonable charges 0 0 0 ]
L& Charge unreasonably
incurned a ]
LS Amendment sefused [ i a o
L10Tedals o | o 0

CLAUSE 9(1)(B) AND (3)OF THE REGULATION

Dealing with the above matters took very litlle time and did not impact to a significant degree on our activities
during the year, The preparation of our Statement of Affairs and Summary of Adfairs also does not take much time
and again could not be said 1o have impacted to any significant degree on cur activities. In terms of clause
9(3Hel, (d} and (e), no majos issues arose during the year in connection with our compliance with FOI
requirements, and given that there could be no inquiries by this office of cur own determinations and there were
no appeals of our decisions made to Court, there is no information to give as specified at (d} and le) of Clause 9,
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AFPENDICES

Speeches and oral
presentations

The following lists the major presentations by staff
during the year,

THE OMBUDSMAN

July 1997

* Speech 1o the Institute of Municipal
Management State Conference — Managing
wour refationships: fear and loathing in local
government

Oct 1997

# Local Government and Shires Associations 19497
Mate Conference — Key note address

Feb 1998

* IRR Conference — Confracting out and
accountability

Mar 1998

*  University of Wedern Sydney's Internaticnal
Women's Day Celebrations — Home Alone

*  The Open Government Network Reaching
Commaon Ground Conference — The case for
apen and accountable government

April 1998

® Launch of the report Legal Needs of MESH
residents in Fairfield — Launch Speech

* Launch of the NSW Audit Ofiice’s Better
Practice Guide on Corporate Govemnance —

Launch Speech

May 1998

* Annual Conference of Spokeswomen — Closing
Adclress

THE DEPUTY OMBUDSMAN

luly 1997

= Attorney Generals Department — Address on
Protected Disclosures

2ra

Aug 1997

* College of Law Seminar — Review of
admindstralive conduct and review of FOY
dheferminalions

* FOI Practitioners Metwaork Group — Results af
FON aucits

¢ Annual Conference of the Australian Institute of
Environmental Health and Australian Institute of
Building Surveyors — Managing the risks

Sept 1997

s Auwdit Oifice — Address on Protected
Disclasunes

Dec 1997

*  Whistleblowers Ausiralia Ine Conference —
Address by Chris Wheeler,

ASSISTANT OMBUDSMAN (POLICE)

July 1997

* Police Service — Employes Management:
inew principles for conducting investigations
into palice complaints)

Sept 1997

* Paolice Service — Address on Conciliation

Jan 1998

* Police Service — Role of the Ombudsman and
Employment Management {new principles for
conducting investigations into police
complaints)

Feb 1998

= FPolice Service — Employee Management (new
principles for conducting investigations into
police complainis)

= Police Service — Role of the Ombudsman and
Employment Management (new principles for
conducting investigations into police
complaints)

Mar 1998
*  Police Service — Role of the Ombudsman



May 1998

= Aftorney General's Inter-agency meeting (with
Complaints Manager} — Address on Domestic
Violence

June 1998

» Police Service — Role of the Ombudsman and
Employment Management (new peinciples for
conducting investigations into police

complainis)

ASSISTANT OMBUDSMAN (GENERAL)

Dec 1997

= Disability Services Commission (WAl Seminar
in Complaint Management — Key note address
Understanding Complaint Management

April 1998

» Health Care Complaints Commission —
Functions and procedures of the Ombudsman

OTHER 5TAFF

July 1997
« Fairiax joumnalists — Freedom of Infermaticn

* Greek Welfare Centre (Crows Nest) — Role of
Cimbudsman

Aug 1997

s Immigrant Women's Speakout — Role of the
Ombudsman

* Paolice Service — Role of the Ombudsman

+ Police Service — Role of the Ombudsman and
Employment Management (new principles for
conducting investigations into police
complainis)

= University of Western Sydney Models of
mediation and system design course —
Mediation at the NSW Ombudsman’s Oifice

»  Melville High Schoel — Role of Ombudsman

« Mews Limited journalists — Freedom of
Information

s African Communities Council — Role of
Oimbascdsman

APPEMDIX 10

» Canterbury Bankstown Migrant Resources
Centre — Role of Ombudsman

& Creek Welfare Centre {Bankstown) — Role of
Ornbwsdsman

= Morthern Rivers Regional Crganisation of
councils INOROC) — Conflict in Local
Crovermment

Sept 1997

s Police Service — Role of the Ombudsman {five
presentations)

= University of Technology Cour based dispute
resolution workshop — Mediation at the N5W
Ombadsman

= Greek Weliare Centre (Kingsford) — Role of
Cimbudsman
Oct 1997

s Police Service — Role of the Ombudsman (four
presentations)

» Skill Share — Role of the Ombudsman

* [nner Metropolitan Regional Organisation —
Tender workshop

Mov1997

*  Police Seivice — Role of the Ombudsman (two
presentations)

* Parramatta and Ryde Women's Court Assistance
Scheme — complaint process and domestic
violence

Dec 1997

s Police Service — Empln',.lee Mianagement

Jam 1998

= Police Service — Employes Management (lwo
presentations)

s American Students Study Tour Group — Role of
the Ombudsman
Feb 1998

* Palice Service — Domestic Vialence and
Diesmestic Liaison Oificers

s Department of Juvenile justice — Role of the
Ombadsman
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APPENDICES

* Police Service — Role of the Ombudsman and
Employment Management

Mar 19598

* Radio 2AC — Role of the Ombudsman

* Police Service — Employee Management

*  Arabic Welfare Centre — Rale of Ombudsman

= Morthern Sydney Regional Organisation of
Councils — Special Presentation: Local
Government Purchasing

* Law Sociely/Public Accounts Committee,
panellist in Interactive Seminar Dispute
management in Local Government — The
Selection of the appropriate Mediator

April 1998
* Police Service — Role of the Ombudsman
* Police Service — Employee Management

» Corrective Services Academy — Role of the
Ombudsman

May 1998

= Police Service — Damestic Violence

= Cityrail — Revenue Protection Staff's Ethics day
— Complaint Handling

* Corrective Services Academy — Role af the
Crmbudsman

June 1998

* Fairfield Migrant Inter-agency Committes —
Ombudsman and equity

* Police Service — Employee Management and
Investigation Reports

* Paolice Service — Role of the Ombudsman and
Employment Management
*  Address to School Principals at Hurstville —

Handling Complaints for the benefit of your
students

* Departrment of Education and Training District
Office — Handling Complaints for the benefit of
your students

* Consumers Federation of Australia — Key note
address: The Fundamentals of Dispute
Resclution
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Submissions

COUNCILS
= Campbelliown Council — sale of surplus land

o Lake Macquarie Council — draft tenders and
guatation policy

a  Grafton Councll — vexatious c-nmpl.aints-

s Auburn Council — proposed joint venturne with
the police service

* Bingara Council — provision of information
o Griffith Council — draft memorandum of

understanding between staff and councillors
PUBLIC AUTHORITIES

#  Mational Parks and Wildlife — draft
prosecutions policy

= Department of Local Government — proposed
changes 10 5.55 of the Local Government Act

» Department of Education and Training on Draft
Procedures for Suspensions and Expulsions

o ICAC inquiry into Aboriginal Land councils

* Department of Juvenile Justice drafl complaints
Handling Policy and Procedunes

CABINET OFFICE

# Proposed amendment to the Local Goverament
Act regarding enforcing Ombudsman
recommendations

¢ Proposed amendment to the Local Government
Act regarding closed meetings

* Various submissions regarding the Bills related
to the Children's Commission and Ombudsman
Amendment Bill

¢ Law Enforcement (Controlled Operations) Bill
and related regulation

*  Submissions to Ministerial working pary
reproposed amendments o the Police Service
Act,

APPEMDIX 11

ATTORNEY GENERAL

Dretailed submission re drafl Crimes Amendmeani
(Detention Alter Arrest) Regulalion,

POLICE SERVICE

Detailed review with recommendations 1o
Deputy Commissioner's arrest working party re.
proposed Code of Practice: Custody, Rights,
fnvestigation, Management, Evidence,

Advised and assisted in the development of
curriculum for specialised training of officers
participating in the Police Service’s youth liaison
officer program.

Responses to Police Service reports on Employes
Management, including recommendations from
the Progress Review: Employes Management by
Police Service comsultand Janet Bamsey in
December 1997,

Detailed review of trial o change complainis
system in the NSW Ombudsman evaluation of
the second phase of the EMS Pilat Project,
January 1998,

Developed Staterment af Principles and detailed
guidance for the Police Service to use in
applying Employee Management principles 1o
complaint handling.

Reports to Police Service about serious delays in
the Police Service's responses to complainants,

OTHER

BWC Pry Lid — "good neighbour™s proposal
involving local government

Farliamentary Accounts Committes — discussion
paper of legal costs and local government

ALRC and HREQC's Inguiry into Children and
Legal Processes

Policing Domestic Violence in MW A
Driscussion Paper
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APPENDIX 12

Significant committees

INTERNAL

Management Committee
* [rene Moss — Ombudsman
= Chris Wheeler — Deputy Chmubudsman

*  Creg Andrews — Assistant Ombudsman
{Generall

+  Stephen Kinmond — Assistant Ombudsman
(Police)

¢ Anne Badford — Manager General Team
s pMarianne Christmann — Manager Police Team
* Anita Whittaker — Manager Corporate Support

*  Kim Swan — Senior Investigation CHiicer
(Legal)

Joint Consultative Committee
®  Chris Wheeler — Deputy Omubudsman

*  Stephen Kinmond — Assistant Ombudsman
(Policel

* Anne Radiord — Manager General Team

*  Anita Whiltaker — Manager Corporate Suppon
* Vince Blatch — staff represemtative

# Christine Burgess. — stafl representative

*  [ohn McAteer — stalf representative

* Lindy Annakin — alternate staff representative

* Margo Maneschi — alternate staff
rEpresenlative

o Steve TurnerAndrew Holland — P5A
representatives

External (office representatives only)

Protected Disclosure Steering Committes:

* Chris Wheeler — Deputy Omubudsman

= Grant Poulton — Investigation Officer (Projects)

Ethics Working Party
*  Chris Wheeler — Deputy Omubudsman

= Grant Poullon — Investigation Officer (Projecis)

282

N5W Public Sector Corruption Prevention
Commitiee
e Crant Poulton — Investigation Oificer (Projects)

Community Service Review Council
s Jrenme Moss — Dimbisdsman

*  Chris Wheeler — Deputy Ombudsman
(alternate)

Ombudsman Network (Network of accountability
agencies)

*  lrene Moss — Ombudsman

+  Chris Wheeler — Deputy Omubudsman

Australasian Ombudsman
= rene Moss — Ombudsman

Internal Witness Advisory Council

» Stephen Kinmond — Assistant Ombudsman
iPolice)

*  Peler Law — Investigation Officer

Police Complaint Case Management Steering
Commitiee

= Stephen Kinmond — Assistant Ombudsman
[Police)

PNG Technical Review and Monitoring Group

= Crep Andrews — Assistant Ombudsman
{General)

Public Service Panel for the Churchill Fellowship

= Cireg Andrews — Assistant Ombudsman
(General

Prison Legal Service Advisory Committee
* Lindy Annakin — Senior Investigation Officer
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nal Complaints Linit, 44-5,
211, M6

Aborigingl land council system, 215
Aboriginal Land Rights Act, 215

Aboriginal Legal Service (ALS), 46,
b

Aboriginal peopbe
arresd ol chileloan, 46
amest of young persons, 46
complainls slalistics, 45
housing complaints, 834

Oynbudsman activilies suggoring,
2l14-16

police responses 1o requests for
assistance, 45

police sirategic plan, 45

public imerest, 46

vigils 1o peogle in detention, 215
Accounlability of government, 67
Action Plan for Women, 217

Administrative Decisions Tabunal,
268

Aghance Energy, B7

Annual reponing, 177-8

Attorney Goneral's Department, 144
Audit Office, 119, 186, 187, 188
Auditor-General, 106

Australian Maseum, 169-71

]
Bioremediation, 117=1%

=

Cabinel CHfice, 1BG

Central Sydmey Anea Health Service
(CSAHS), 9, BE, 79, B0, 166

Children (Criminal Proceedings) Act
1967, 35, 41, 46

Children (Detention Cenfres! Act
1967, 156, 158

Children (Detention Centres)
Regulations 1995, 159

Children (Protection and Farental
Responsibifitg Act, 104

Children’s Legal Service, 151

Clarke Report (Depit. of Healthl, 79,
i

Tl Arr Act, 103
Coammercial-in-confidence
agreements, 9, 66, 67, 166-7

Cosmmdsseon for Children and Young
People (proposed), 10

Commissioner of Local
Addrminastratian (LKL 224

Commissioner of Police, 199

Cormplaim Handling in the Public
SectoriCHIPS, &

Comglainis

agency detenminations, 164

formal wrilten
perCenlage increas, 7
received and determined, 13
sulbject, 13
el mumbser, 712

growil, 163, 212

infonmal oeal
percenlage increase, 7
subbject and incuiries received,
13

tetal numbser, 7,12
from juveniles, 260
naan-police, 260
perceniage actioned, 7
reasons for, A

Confidential Infermation and Police,
£

Conflict of Inferest and Police 1998,
51

Consequences for Whistleblowers,
194

Comsuner rights, &9
Controlled operations, 2001-2, 267

Caorrectional centres See also
fuvenile pustice detention centres

classiiscation of inmates, 1324,
142-3, 145

mr:'q.a:nulim Eeases, 144

complaints stadistics, 122, 1273,
124, 1256, 129

deaths in custody, 138

dhrug infosmation, 146

clrug testing of wmates, 140-1
eccapes, 138-9

formal investigations, 127-9

inmates contacting, Uha
Ombudsman, 126

lock-ins, 127

procedural Taimess, 141-2
propery collection, 147
protection for inmates, §36-7
public intérest inmate, 139-40

IMDEX

reponing senous incidents, 137-8
strip searches, 130

transiers, 143, 145

Lransports, | 3=y

wisits, 129-32

wisits by Ombmedsman officers,
127, 218

WATTANs issue, 146
Ceriires

Cioulburn Correclional Cenire,
1301, 134, 138, 141

Endensive Case Management
F"mgram {FCMAPY, 133, 134

Jumiee Cormectional Cenlre,
127, 1dd, 146

Kirkconnoll Comectional Centre,
126

Long Bay Correctional Centre,
127, 135 134, 137

Malabar Sprcial Programs
Centre, 131, 1323

Matropolitan Remand and
Eecegtioon Centre [(MERC),
125, 129, 132, 147

Sulawa Correctional Cemtre,
125, 145

Parklea Correctional Centre,
126=7, 143

Pamramatta Correctional Centre,
133

Silverwarer Correcticnal Centre,
128, 141

Covreciional Centres Act 1952, 130,

139

Coarrections Health Seevice (CHS),

135=6, 146
1:4:|rn|.1|:il1ll. uidics, 121, 125
incorrect medicalion, 144-5

Countrylink, 84-5
Crame Commission, 201, 202
Crirnes Act, 31, 40, 52, 53, 130

Crivnes Arnenadmen! (Detemtion Afler
Arrest) Aot 1997, 440, 44

Crimes Legislation Amendment
Police and Pulilic Salely) Act
1998, 7, 1B, 34, 267

o
veaths in {wﬁ;ul':.r. 138
Departimend of Cormective Services
Aboriginal programs, 215
car iramdpon provisions, 136

classification of inmates, 132-4,
142-3
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INDEX

complaings statestics, 121, 122,
124, 129

documentation of drug tesis,
Tal=1

"'“-'ﬂ indarmation, 146
Stinisterial Liaison Linit, 126
strip searches, 130, 131

Diepartment of Education wmd
Tuiﬂing, 1,72, 73 V78=3, 17d,
1498

Deprartment of Fair Trading, 69-70
Departenend of Health, 79, 80, 169
Depariment of Howsing, 82, &3, B4
Crepartment of luvenile Justice
Abariginal prograrms, 215

Depanrment of Land and Waler
Conservation, T4=5

Drepantment of Local Gosvermmieni,
104, 106, B12, 1135, 186, 187,
TBB, 189

duplication of investigation, 1(4=5

Dreparment of Lirban Aifairs amd
Planning, 104

Dlenvelogenent agplications See Local
coundils

Develogenent applications [[A), 99-
1060, 11

cases, 106-9, 114=16

Drecios of Public Prosecutions
{DPP), 56

Disability Council of M5, 218
Dizability Services Act, 263

Drug (Masuse and Trafficking) Act,
130

Diverg Miswrse anvd Trafifeking Act
1945, 54

E
Ebecimicity supplies, Bo=7
Energy/Austialia, Bh-7

Environmeent Protection Authority
[EPA), B2, 103

Emvironmental Planming and
Asesarment Act 1979, 94, 168
Ethaic community, 212-13

F
Flovwer and Hard case, 67
Freedom of informaticn
auiclil SLmEstics
amendment of records, 176-7

appeals, 175
applications, trends, 176
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applications foe nonexislenl
documents, 176

complaints to Dmbudsman, 176

determinatson of FOI
applecations, 176

reviews, 175
wammary, 175

sanmmary of affairs requirements,
178-81

Cases
Ausiralian Moseum, 168-71
delay in FOI applicatson, 167 =6

Departmment of Edueation and
Tramning, 172, 174

Depariment of Health, 169

petition release by local council,
171=2

Police Service, 169, 173

Frince Alfred Private Hospital
Froject, 9, 66, 166

Rail Services Authority, 174

refusal of access by bocal council,
168

refusal of access by regulatory
bodies, 168
Sydney Cove Autharity, 174

commercial-in-confidence
agreemients, 9, bb, 67, 166-7

complaint statistics, 161, 162,
163-5, 166, 256-9

comglaints delermined, 163
complaints recaived, 163-5

consulting applicanis on
applications, 167-8

petitions, 171

Freadom of Informalion Act 1989, B,

18, &b, 161, 163, 164, 166-7,
168, 169, 170, 171, 173, 174

anvial repoming requinrerments,
1774

Crnbudiman audis, 177
resource implications, 177
summary of affairs, 178-83

Freedom of Information (General)
Repulation, 161

Ciovernmend lawyers, 10

Healih authoriies, 79-5F
Housing complaints, 824
How Local Councils Comsult Witk

Young Peopie, 104

Indepemsdent Commission Against
Corrupdion (ICACH, 104, 105, 1106,
115, 186, 187, 201, 202

Aboriginal land council system,
s

Infringement Frocessing Buneau
(PR}, B5

Inquiry into Juvenile Delention
Cendres 1996, 149, 152, 155

Instifute of Municipal Management,
I O

Internal Witness Advisory Coundil,
3, 1934

I
lurvemile justice detention centres

behaviour management scheme,
1534

Cases
religious observance, 159
telephone scoess refused, 159
unfaer treaterent, 159

Lernfres

Kariong Jusenile justice Centre,
15%

Minda, 152, 153
Ml Penang, 152
Resibwy Jusenile justice Centre, 157

Riverina juvenile justice Centre,
155, 156

Warimi, 152, 153

complaints stalistics, 159-50
complains by instibuteon, 151
clably roustine, 152
carcome of oral complainls, 151
stafl misconduct, 152
trangfers, 152

confingment, 156, 157-8

Inequiry into Juvenile Cetention
Centres, 153, 155, 156

punishment, 1568
segregation, 158

strip searches, 154-5
telephone contact, 155
transfers, 155-6

wisits by Ormbudsman officess, 218

L

Land and Enviroament Court, 100,
108, 103

Land tax complaints, 769



Land Tax Management Act 1956,
L TB

Landcoom, 734

Law Enforcerment (Contralled
Cyperations) Act 1997, 7, 18, 201,
267

Law Society of Mew South Wales,
105

Lepgal advice, use by public
autharities, 10

Licensing Court, 115
Liguor Administration Board, 115
Lithgow Correctionsl Centre, 146
Local councils, 11
higremediation case, 117-19
building and develogsment activity
consents, 92-1, 94, 9%

damage bo propedy from
development, 100-1

development applicaticns (DA,
o100, 101, 106-%, 114-16

enforcemsent action, 91-5
house extensions, 95

illegal building work, 94
noise and parking conditions,
-4

tree preservation onders, 96-7
unfinished building work, 93
cEmelery sdministration, 105

complaind statistics, 89, 90, 91,
255-7

coordination failures, 95-7
defamation, 97-9

fees, 113-14

freedom of information, 168, 173
legal advice, 105

managemient, 105-6

sacking of peneral manager,
105-13

mmediation, 100-2

rmeelings, 99

amd poultry fanmers, 102-3

peetected disclosures, 189, 195-7

restricting access, 96

self assessment survey, 189

summary of affairs, 180, 183

and young, people, 104

COLRCilS
Auburn Council, 106, 109-13
Campbelhown Council, 92-3
Griffith City Council, 95, 114-16

Hornsty Council, 117-19

Ku-ring-gai Council, 104, 101,
106-9

Leichhardt Council, 86
Marickville Council, 100
Mambucca Cowncil, B8
Feeaicastle Council, 96
Port Mephens Council, 94
Rockdale Council, 93-4
Shellharbowr Council, 93
Shoalhawen Council, 9467
Suthedand Shie, 96
Syddney Council, 102
Twesd Council, 11314
Waverley Council, 93
Willoughby Council, 95, 100-1
Wollondilly Council, 102

Local Govermment Act, 94, 96, 106,

1, 111, 168, 172

Local Gowvernmenr Act 1993, 104,
112

Local Governmeent and Shires
AssoCiations, 57, 1046, 112

Lecal Gowvernment (Financial
h'lﬂnaa:rm:n[l El.-gulrllim. 118

B
Mental Health Act, 42, 53

|

Matromal Parks and Wikdlife Seevice,

92

=]

Ciffice od State Revenue (OGR] 76,
Fr, 78, TH

Crmbasdsman
Aboriginal people, working with,
2141
access, promotion of, 211
activities, 15,17
annual regoan, 2
audit functions, 7-8
audits, 234-6
Fwareniess ralsing activities, 211
benchmarking, 207
case managirmient, 205
code of conduct, 237-8, 269-75
committees, 282
complainants” survey, 205

corporale support, 209
courses, 8, 207

IMDEX

disabilily strategic plan annual
fepoft, 2bi-6

|:|'|.q:||i-|:al ian ol 1;|;|n:|];||air|.l
inwesligation, 104-5

environmental issues, M8

ethmic community consultations,
212-13

fimances
asets, 233
cxpenditure, 231-2
ks, 12
liaksilities, 233
Pevense, 230, 231
sEryices, 231
stalesmienls, 237-51
freesdom of information, 276-7

functions, 2, 7. 18
guidelines, 8, 208, 218
histary, 2

information, 218

infoematicn management, 205,
2289

ineguinies, 212

Ly cusioemes satisfaction
survey, 205-6

insurance, 234

jurisdiction, 7

Hbrary, 228

media Haison, 219

s, 4

objectives, 14-17

oral presentations, 208, 278-80
organisational structere, 19
outcomes, 15, 17

overseas travel, 227

people in detention, 7

peogrle with disability, working
with, 217

performance sralegies, 203, 208
publications, 218, 261
records, 8, 17, 204
regional eutreach, 218
repodts, 12
resarch and developmaent, 227
reviews, 207
risk management, 234
SErvice Ruaranles, |
stalf, 12
employment basis, 226



INDEX

equal employment opporunity
{EECH), 224

exchanpe program, 224
inclusirial relatbens, 224, 237
levels, 12, 222, 225, 227

managing wunsalisiactory
performance policy, 223

ocpational heabth and safaty,
2234

perfarmEnee Wraleppes, 2212
reductson, 222
Eraining anad :lfl:l.-lli:ipmrnl, 11
wiage movernents, 23
submissions, 281
lﬁ:l quality managemesd (TOA,

walues, 4

website, 205, 229

wnien, waeking wath, 217
year 2000 compliance, 229

voung people, working with, 213-
14

Ombodsman Act 1974, 18
amendments, 267-8
complaints under, 15
documentation, 66, 173
exclusicns from jurkscliction, 72

investigations under, 51, 128, 142,
214

F

Pasliamentary Commitbes an the
Cofice of the Ombudiman, 192

Pl I.a|'.|-|'.r|r|;|'.'.I Hens 'I.'elq'llﬂ,:rrn:
||IH\-|‘.'E|.'|'|H:|n
Planning law reform, 104

Palice complaintsicase managemaent
system, 205, 228-9

Podice Integrity Commission [PIC),
86, 192, 200, 202, 205

Palice internal Investipations - Poor
Chrality Police fnvestigations into
Complzints of Police AMisconact
1945, 30

Police Service See alio Royal
Commission inbo the MSW Police
Service

Aboriginal Policy Statement and
Siradegic Plan 1998, 45
Adverse Disclowsres Project, 28
arrest and detention, 40-1
Aboriginal children, 41, 46

Mardi Gras, 41-2

2B

case management systerm, 205,
228-9

Codle of Conaurer and Ethics, 51,
52

Conke af Practice for Custody
Rights Invasstigation Managerment
Evitdence (CRIME cocke). 400

Commissioner’s Instruction 22, 50

Comglaints and CHsciplinary
System, 25

l:Erl'l"ll.ﬂah'ﬂS. slatistecs, 10, 12
1947-98, 10, 12, 24, 25

action Laken an paolice
complaints, 23

allug.:liuns- Lall), &
arresiidetention‘warmant, &0
assaulis, 5%

breach of police nles/!
procedufes, &1

complaimis by police officers,
22-3

complamts by public, 22

complainis fommalby investigated,
23

conciliations, 55-6

criminal condisct, 59
inadvertent wrong treatmenl, 60
infarmation, &1

intermal managemaent matlers, 26

investigations and prosecutions,
it

managemend issucs, &1
reciived and determined, 21

Compaster Incident Dispaich
System (CIS), 48-9

condlict of interest, 51-2
controlled operations, 201-2, 267
criminal and serous misconduc
allegations, 27

assaults, 78-9

drink driving offences, 30

driving affences, 367

frawd, 29

AMEGPEr acoess i conlidential
information, 29, 47-4

cultural change, 37
domaestic violence, 39-40
drugs and alcohol
imglementation of palicy, 54
national guidelines, 55
testing of police, 50, 54-5

Ermployee Management [EM] trials,
2r 25

reseclonm al indogsmation issues,
1% 173

Healthy Lifestyles Branch, 55
imsprovement 1o System, 11, 21

intelleciual disability issues, 42-4,
50

Internal Affairs investigations, 26

internal management matters, B,
22, 26

Internal Witness Support Lini, 23,
193, 195

imvestipatione, deficient

delays, 21-2, 30

mapgEopriale response, 31-2
investigative errors and delay, 30

lescal area command comgplaing
handling, 25, 26, 30

maental health issues, 42-4, 50
missing person investigations, 37—
B

parking regulaticns enforcement,
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MEED HELPT

It wou think a M5W public authority, public servant
of police officer has acted im a wirong, wniair oF
unreasonable way, vou can tell the NSW
Chimbbudsman,

When to complain

Uinless it is a senous pelice matter, first try to
resolve the problem yourself. If this fails, contact
us for help,

How to make a complaint

Making a complaint i simple. Stan by coming in or

telephoning for advice,

I woma checicle o make a foemal |,|_|e:n|1|._11'r||_ it
Tl b i werling Yoo Car wiile Ehl_' II_'||:,'|’ 1N your
awn language, If you find composing the letter
difficult, we can help. We can also arrange for
translation and interpreter services,

Who can complaini

Any individual, COMpany, organisabion, associalion
£ |.-||i:l||-: .|l.1|||-'-r||l.: woeithe o inlerest bn thae ||r-:||::-|4_=|11

has a right 1o complain.

How much does it costf

Mothing, The NSW Ombudsman does not charge

any fee to resolve a complaint.

How long does it lake?

Tk resolution of a -:,u:-lll[_:-l..llril may involve just a
few phone calls or may take several months
depending on its complexity and the evidence (o

b _|L.|I5‘1L'|L'-':|.

How is my complaint dealt with?

As a first step, we will usually ask the authority fior
an {-'\-.||I._1r|..|.||r_'||| al v |1.:1I: h._||_|F:||_-|1r_'|;;|_ host matiers are

resolved at this stage

I the Ombudsman decides o investigate, it is
done confidentially. We will ask the authority to
comment on yvour complaint and 1o explain its
actions. We will then tell vou what the authority
has said and what we think of its explanations. We
may also pive you the chance to send more details
ar to raise other issues. When we have finished
gathering all the facts, we will contact you to
explain our conclusions, If we do nol investigate,

WA WA ” 1"":1 II 4N '.wh-.-'.

S

CONTACT DIRECTORY

Cieneral enquities
Tetepahone

Sprdney me

Facsin

syl mMeiro. Jres

hone fepewriter (TTY)

SO

W¥ritren

AfE 2

Aboriginal complaints officers
i Lririfs I.'l|.lr_|||:-.|||' N

Laung] Kuss
L Kher slafe pomsermamens ||'|_'|| if%
Mathan Tyswn

Team Managers
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