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WHO IS THE OMBUDSMAN!?

The current NSW Ombudsman is Irene Moss, The
office of Ombudsman was established in 1974, The
Ombudsman is independent and can report directly
to Parliament,

WHAT DOES THE OMBUDSMAN DO?

The N5W Ombudsman protects the rights and in-
terests of consumers of government services, The
Ombudsman also helps to ensure public officers
act fairly and reasonably

The M5W Ombudsman does not have enough re-
sources o formally investigate every complaint. Pri-
ority is given o complainis that affect many peo-
ple or where there is a serious abuse of powers.

If a complaint s justificd, the Ombudsman will
recommend action to fix the problem. This may
solve an individual’s complaint but more often will
focus on fixing deficiencies in the law or with ad-
ministrative practices, procedures or policies,

Photographs on the front cover and throughout
the annual report, unless otherwise stated, were
taken by Genevieve Broomham.

This report was produced in-house, 1,000 copies
were prinbed at a cost of 512,25 per copy.
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INTRODUCTION

The past 12 months have been both demanding
and rewarding. This is for two principal rea-
sons. Firstly, the recommendations contained
in the Interim Report of the Royal Commission
acknowledged the important role we should
continue to play in handling complainis about
day-to-day policing issues. Secondly; after many
years of rapidly increasing complaint numbers
and static resource levels, the government has
now provided additional funding.

The easing of our resource difficulties will en-
able the office to take further positive steps in
the areas we have identified as requiring more
abtenbion;

¢ complaints about police from Aboriginal
and Torres Strait Islander people;

¢ access and awareness among young people
and people from culturally diverse back-
grounds;

¢ formal investigations in the non-police area
of our jurisdiction; and

¢ the “bedding” in of the new police com-
plaints and misconduct system.

The next 12 months will offer challenge and
opportunity and I intend to make the most of
these opportunities. [ extend my thanks and
appreciation tomy team for thedr support, dedi-
cation and professionalism.

POLICE COMPLAINTS SYSTEM

In my report last year I noted:

“The system in NSW for the oversight of the
comduct of police is currently the subject of sig-
nifrcant public debale and review by the Royal
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Conrriission inta the Police Service and the foinf
Parliamentary Committee on the Office of the
Crribudserian ... [and] ... in the current debafe [
am concerned fhere 15 @ real risk of “throwing
oul the baby with the bath wafer™. The need to
deal with sevious corruption should not be at the
expense of the public's right to have their com-
plaimts about day-to-day policing issues properly

Since | made those remarks, the Royal Commis-
sion released its Interim Report and recom-
mended a major overhaul to the oversight of po-
lice conduct. The Government reacted promptly
to those recommendations and the system has
been radically reformed with the passing of new
legislation.

What has not changed 15 that the Ombudsman
will continue to oversight the investigation of the
bulk af police complaints, | am pleased the Gov-
emment and Parliament recognised the need for
citizens to have their complaints about day-to-
day matters properly and effectively addressed.

Complaints about policing issues have contin-
wid bo consume about bwo thirds of the resources
of my office. The issues include allegations of
unreasonable use of arrest and detention pow-
ers, unreasonable use of force, abusive
behaviour, breaches of police rules and proce-
dures, and failure to take action. These matters
are important o the individuals concerned and
to the overall standard of police conduct.

The bulk of cur oversight work is done away
from the media spotlight. This is because we
are obliged by statute to do our work in the
absence of the public. Only rarely do details of
our work become public, for example public
disclosure by complainants, special reports to
Parliament and annual reports.

Motwithstanding the changes brought about by
the Roval Commission, there are some things
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which remain unchanged. The numbers of po-
lice complaints continue to rise and the pattern
of complaints has not changed in any signifi-
cant way. It is this second 13sue that causes me
great concern.

Police are still capable of generating huge num-
bers of complaints about broadly similar issues
year after year. Why? Ata time of unprecedented
scrutiny of individual police and the Police Serv-
ice in general, why are there record numbers of
complaints against police? Unfortunately, the
meszages being sent by the complaints do not
appear to be getting through to, or acted upon
by, police officers in the frontline.

The Police Service has a golden opportunity to
change itself for the better. It has a new Com-
missioner and is starting to work through the
various management changes necessary. How-
ever, the Police Service must recogmise that
while it must reform itself with respect to the
serious issues raised in the Royal Commission,
it must also address the day-to-day pelicing
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issues which are the subject of so many com-
plaints to this office. Whether the issue is one
of corruption, serious misconduct or customer
SETVICE, H"I.-ED:‘LEiﬂﬁ- of thae E:lr|,||;:l|:|,-rr| ane the same
- abuse of power and a lack of professionalism
and integrity The Police Service must there-
ftore approach complaints about day-to-day
pelicing as an integral part of these manage-
ment and reform processes

My office will continue to work with the Police
Service in their reform process. Ultimately it will
be up to the management of the Police Service te
come up with the programs and inibiatives nec-
essary and to ensure that they are implemented.
"The Police Service has a history of setting up com-
mittees and generating ideas, but then letting
them die. This must not be allowed to continue.

PROTECTED DISCLOSURES

CUme of the newer areas of our work mvolves
“whistleblowing”. Since the Pritecled Disclosures




Act came into force on 1 March 1995, this office
has put considerable effort into:

+ developing guidelines to assist potential
whistleblowers and public authorities;

¢ giving advice to potential whistleblowers
and public officials;

+ dealing with disclosures;

¢ dealing with complaints about the imple-
mentation of the Act by public authorities
and officials.

The office made several major submissions to, and
gave evidence before, the Joint Parliamentary
Committee on the Office of the Ombudsman,
which is carrying out a review of the Protected
Dhisclpseres Act.

The thrust of our submissions and evidence is
that the protection of bona fide whistleblowers
afforded by the Act has to be real and effec-
tive. In our view the Act alone, as currently
drafted, provides insufficient protection for
whistleblowers in practice. Therefore greater
responsibility for implementation of the goals
of the Act has to be assumed by management.

Various submissions and evidence to the Joint
Farliamentary Committee supported the estab-
lishment of a Public Interest Dhisclosure Agency
{(PIDA) which would play a key role to ensure
the proper implementation of the terms and
gpirit of the legislation. This office strongly sup-
ports the need for a body to perform this role.
The NSW Ombudsman is in &n ideal position to
undertake that role, given that it is the general
jurisdiction accountability body for the State,
with over 20 years experience in dealing with
complaints about the conduct of public officials
and public authorities.

The Joint Parliamentary Committee has now
tabled its report reviewing the operation of the
Protected Disclosures Act. A brief summary of
the Commuittes’s recommendations has been set
out at the end of the chapter on Protected Dhis-
closures. | support the thrust of the report and
its recommendations and await with interest
the Government’s decision in relation to the
Commutbes’s recommendations,
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BUDGET

Ome of the highlights of the year was the increase
to my budget of $660,000, earmarked by the

Government for the following specific purposes:

& 5400,000 for an Aboriginal Complaints Unit
and three additional investigation officers
m the Pelice Team;

# 5200000 for a Witness Protection Unit with
twao staff; and

* 260,000 for access and awareness for youth
{per year for two years).

I am particularly pleased to report the establish-
ment of the Aboriginal Complaints Unit within
the Police Team. This resulted from one of the
recommendations made in the Royal Commis-
sion's Interim Report. The unit is staffed by three
investigation officers and the funding allows for
memnbers of the unit to get out to the vanous ar-
eas of the State where there are large indigenous
communities. The establishment of the unit gives
me great hope that the office will provide a bet-
ber service bo indigenous communities,

The passing of the Witness Protection Act ene-
ated a whole new responsibility for my office.
We are now the appeal body for applicants and
participants in the wilness protection program
againat decisions of the Commissioner of Po-
lice. Additionally, as the Act creates nghts for
protected witnesses, it also provides new
grounds for complaints to be made to this of-
fice about the operation of the program.

The money earmarked for a Youth Liaison Of-
ficer will be used to develop and help
implement a strategic plan for improving the
service this office provides to young peaple.

In addition to the increase in funding, I am re-
quired to transter $30,000 from the "corporate
services” functions of my office to core busi-
ness (ie complaint handling, investigation and
reporting functions). This was in response to
the Government's decision to reduce corporate
service costs across the public sector. A thor-
ough review of corporate service support
within the office was undertaken to identify ar-
eas where cuts could be made. I am grateful
that the Treasurer agreed that the identified
30,000 could be transferred to cone work rather
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than returned to the Treasury, This decision
reflects the improving T'['|..'|r|_1:|r|.:\.|'|,i|:rb{:t'.-'..'£'|:n my
office and the NSW Treazury,

The majority of the funding increase was di-
rected Lo the Police Team. However [ believe the
office as a whole will benefit and that this will
be reflected in improved services to the public
and a greater focus on the office |J:|.n-1:||:,-' myesk-
gating complaints of a serious or systemic nature,
both in the police and non-police areas.

CHILDREN

Recently, there has been a perceptible push from
some quarters for the establishment of an Om-
budsman-like institution for youth affairs. The
motivation for this le.Eh s a :n.L-‘-hI'u'd CONMCEIT b
address the special problems faced by voung
people with respect to accessing public services,
their relationship with police and the justice sys-
tem, and issues relating to their social and
eoonomic development.

Young people clearly have special needs which
deserve to be recognised and met. Our new
Youth Liaison Officer, funded for two years, will
be responsible for the raising of awareness
amongst young people of the services offered
by my office, as well as undertaking campaigns
to increase the level of knowledge about their
nights with respect to public services. The Youth
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Liaison Officer will be active and involved in
visiting schools, universities, TAFEs and juve-
nile justice centres. In tandem with these
activities, | have determined to make youth is-
sues a priority for the office’s general activities
in the coming year. Next year | hope to be able
to report a significant increase in the range of
1551185 -a.fEL""l."'li.l'ls VOung ]1:'_'|_::,1||_' wihich the office
has successfully addressed

{n the broader 1ssue of the creation of a Youth
or Children"s Ombudsman or similar hn::--:l_':.-:, I
clearly state my opposition to the idea, While [
am not opposed to the provision of additional
resources to meet a defined needd, the creation
of a :-'~|'."Ei.'!|.:l|i.ﬁl Ombudsman for children or
youth which is separate from my office is likely
to fragment existing expertise and jurisdictions
and lead to duplication of resources and effort
The precedent could also increase pressure for
other special need Ombudsmen. Where Spe-
cial needs arise for another watchdog, serious
constderation should be given to that. Howewver
| am opposed to setting up another one where
an existing watchdog could perform that role
with additional support

From a financial perspective, there are significant
advantages in avoiding the establishment of any
further specialist complaint-handling agencies,
each with their own establishment costs and re-
current costs for things such as corporate services
and information technology.




The major problem is the need for assistance to
be provided to children and young pecple to
enable them to properly access the services that
are already available to and for them. I believe
that existing agencies such as the Ombudsman,
Community Services Commission, Anti-Dis-
crimination Board and Heath Care Complaints
Commission can be fine tuned to provide better
services to children and young people.

The debate should therefore be framed in terms
of how to improve access to existing services. A
dedicated Youth or Children's Advocate is one
method by which acoess could be improved. |
endorse an approach that would see such an ad-
vocate commenting on wider policy issues and
acting as an advocate both in particular and gen-
eral cases rather than the advocate handling
complaints. The complaint handling would be left

| ESTABLISHMENT OR RECONSTITUTION OF

WATCHDOG BODIES SINCE 1970
1996 = Police Integrity Commission (PIC)
= Inspector of the PIC
L Privacy Commissioner * [formerly the Privacy Committee]
. Inspector General of the Department of Corrective Services®
1995 = Department of Fair Trading [incorporating the former Building Services
Corporation, Strata Titles Commissioner, Department of Consumer
Affairs, Office of Real Estate Services]
1994 = Legal Services Commission
. Health Care Complaints Commission (HCCC) [formerly the Health
Complaints Unit of the Department of Health|
. Royal Commission into the Police Service
1993 = Community Services Commission
1992 = Casing Control Commission
. Environment Protection Authority [incorporating the former SPCC]
1991
1950 = Building Services Corporation [formerly the BLB]
1989 = ICAC
1988
1987 » Judieial Commission
1986
1985
1984
1983
1982
1961
1980
. 1979
| 1978
1977 » Anti-Discrimination Board
| 1976 = Department of Consumer Affairs
1975 = MW Ombudsman
. Privacy Commuittes
1974
1973
1972 =  Builders Licencing Board (BLB)
1971
1970 = State Pollution Control Commission (SPCC)
* foreshadowed
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to the specialist investigating agencies. The ad-
vocate would liaise closely with such agencies
bath in terms of referring appropriate matters to
them and also taking up any issues identified by
them which are relevant to children. The separa-
tion of the advocacy function from complaint
handiing = vital. Complaint handling requines
an impartial approach and the Advocate ought
reok be restricted in this manner  The Advocate
ought 1o be free o pursue and lobby for policy
changes and to represent young people in their
dealings with other bodies.

The Legislative Council’s Committee on Social
lssues has released its report concerning the
Inquiry into Children’s Advocacy. lam support-
ive of the main issues addressed in the report
and the Committee’s recommendations.

PROLIFERATION OF "WATCH-
DOGS'

The Children’s Ombudsman debate reflects the
trend in N5W, particularly over the past dec-
ade, for the creation of new watchdog /
accountability bodies to address problems that
are identified or highlighted from time to time.
Leaving aside the reconstitution of such bod-
ies, as the table opposite indicates, the rate at
which new bodies have been established has
been increasing,

I fully accept that certain problems are clearly
best addressed by the establishment of sepa-
rate specialised agencies, and | support the
establishment of specific purpose watchdog/
accountability bodies where this is clearly the
best option.

Further, the existing watchdog or accountability
bodies are bodies which [ support and with whom
we have forged good working relationships.
Therefore, my remarks about proliferation are not
intended and should not be seen as directed to-
wards those bodies.,

A misjor difficulty with the further profiferation
of watchdog/accountability bodies arises out of
the fact that jurisdictions are seldom clear cut and
discreet. The overlap in jurisdiction that results
can lead to problems of duplication, conflict, mat-
ters “falling betioeen the cracks™, not to mention over
complexity and confusion for the public.
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Where the establishment of a new body is not
essential for the effective implementation of the
required watchdog/accountability role, the
better approach would be to use existing bod-
ies by, for example;

¢ expanding jurisdiction (and funding) to
cover the new role (eg the proposed Privacy
Commissioner); or

* clarifying junsdiction so as to redirect or
better focus efforts (eg the proposed Inspec-
tor General of the Department of Corrective

Services); or

¥ restructuring so that a body is better able to
perform its intended role {eg the new De-
partment of Fair Trading).

Additional benefits of empowering, refocusing
of restructuring existing bodies over the estab-
lishment of new bodies include:

# rmeduced establishment costs due to the use

of existing infrastruchure; and

# reduced operating costs due (o cconomies
of scale and maximising use of existing cor-
POTAbE SEFVISE TEEOUToes,

CONTRACTING OUT

Increasingly, governments at all levels are
contracting out their services and functions
to the private sector. The relevance of this to
the Ombudsman's office is that services
which would have been previcusly scruti-
nised by this office will escape such scrutiny
because the office does not have jurisdiction
over the private sector,

This issue has been the subject of a discussion
paper submitted by the Commonwealth Om-
budsman to the Industry Commission,

It is important that where traditional public sec-
tor functions are contracted out, whoever takes
over those functions should be subject to the same
scruting in their services to the public as before.

In this regard | note that this office acquired
jurisdiction over the Junee Correctional Centre
when the Government entered into arrange-
ments with the private sector for a private




sector company to run the prison. The Gov-
ernment, through legislation empowering the
private sector to fulfil this role, ensured that
this office would maintain its oversight role
with respect to receiving and investigating com-
plaints about the management of the private
prisan. The oversight of Junee Correctional
Centoe is mo different to the office’s normal ju-
risdiction over prisons. [ believe this is

appropriate.

Issues or criteria for consideration in the con-
tinuation of that serutiny might involve
following the public money trail. If the public
funds the service, then that service provider
should still be accountable to the public and the
Parliament through the watchdog body which
previously covered that service.

Anoiher criterion involves the issue of monopaly
of service in an area. The Government may
forego servicing a function which was previously
subject to scrutiny and allow, through contract
o license or other means, a private body o de-
velop and perform the service. Where that body
is the only provider of that service, serious con-
sideration should be given to ensuring continuity
of accountability. While no public money is in-
volved, clearly the function should still be
reprarded as a "public” funclion.

Certain industry groups have established
mechanisms of sell-repulation by way of spe-
eifie industry Ombudsmen. These are funded
by the industry and the Ombudsman answers
to @ council of participants from the industry
concerned. Anote of caution has to be sounded
on the independence of such positions, al-
though the establishment of industry
Ombudsmen should be encouraging from the
perspective of developing intermal grievande or
complamnt mechanisms.

Unless the public sector has entirely abandoned
all responsibility for the service or function, or
there is no special power being used by the gov-
ernment to regulate the matter, then public
accountability mechanisms should continue to
exist.

The challenge posed by contracting out 15
whether, and to what extent, the private con-
tractor ought to be held accountable to the
public. | welcome a debate about the issue and
look forward to participating in it.
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FUTURE FOCUS

I have mentioned several “big picture” policy
issues which need to be addressed over the next
year or 80, MNotwithstanding these issues, |
want to ensure that the office remains focused
on one of our core functions - namely handling
and investigating complaints. We are deter-
mined to achieve improvements in our service
to the public. The specific measures that are
being adopted to achieve this objective include:

# a further restructuring of the General Team
to establish a group of four investigators
whao will focus on issues of considerable
public importance;

¢ playing an active role in contributing to re-
forms of the Police Service including
waorking cooperatively with the Police In-
tegrity Commission to ensure that the
recommendations of the Royal Commission
bear fruit; and

¢ focusing the access and awareness activities
of the office on specific disadvantaged
groups (initially youth, indigenous people
and people from culturally diverse back-
grounds), although not to the exclusion of
other disadvantaged groups which will pro-
gressively be the focus of attention in
subsequent years.

We look forward to serving the NSW public this
coming year with renewed vigour and once
again | express my thanks to the dedicated team
with whom [ wark,

e Meoss

Irene Moss AD
MNSW OMBUDSMAN
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OVERVIEW

1993/956

OUR MISSION

Our mission is to safeguard the public interest
by providing for the redress of justified com-
plaints and promoting fairness, integrity and
practical reforms in public administration in
MNEW,

OUR GUARANTEE

Chur Guarantee of Servioe states:

“If you have a complaint about a NSW govern-
ment mbhorily or public sermnl, we guararfee
for gz gf the miosl coveful abtention.

If it is sometfring we can and should troestigate,
e el do Hris as guickly as possible, acting fairly

e inndependently. If your commplmint i3 fustified
we il recommmend changes to fix the problent

IF we don’t investigate your complaind, we will
explain why. If twe can giiggest another way fo
s wour proflem, we will tell you.

There are Limits fo owr porpers and resources, It
within these linrts we will do whateper Uy o
ta felp wou.”

OUR VALUES
Chur key values are to:

¢ act with integrity;

¢ vigorously pursue truth, without fear or fa-
ARIIT;

¢ set aside personal interests and views in the
discharge of our functions;

¢ dischange all duties and responsibilities con-
scientiously and competently;
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treat our clients courteously, attentively and
sensitively;

implement fair procedures; and

use resources efficiently and effectively.

OUR FUNCTIONS

I. Dealing with complaints about the con-
duct of NSW public authorities, including
MN5W government departments, statutory
authorities, councils, public officials and
employees (Ombudsman Act 1974).

2. Regular visits to and inspections of ganols
and juvenile justice institutions as well as
receiving and dealing with complaints from
prisoners and detainees.

3, Civilian oversight of palice investigation of
complaints about police, which includes di-
rect investigation of such conduct where this |
is considered appropriate (Police Service Act
1990).

4. External review of complaints by FOI ap-
plicants about the determination of their ap-
plications {Freedom of Informmation Act T388]).

5. Dealing with protected disclosures and
providing advice to public officials (Protected
Dhiselosures Acl 1994,

6. Determining appeals against decisions by
the Commissiomer of Police in relation to in-
clusion in or rermoval from the wilness pro-

tection program (Witness Profection Act 1995}

munications {Intercepbion} (NSW) Act 1987).




Subject of oral complaints and inquiries received
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ORGANISATION

The principal officers are:

AL AL

Chorbd srran

Irenie Moss ACL BA I'S_l,dl
LLE i5ud), LLM {Haroard)

Dhepruty Ormbudssmen

Cheres Wiheeler, ETREP (Melb)
MTCP (Syd), LLB {HonzNLITS)

Assistant Ombudsman (Police)

Slephen Kinmond, BA, LLB
[Mp Ed, [Mp Crim

Assratant Oenbudeman (General)

Grey Andrews, BA (Hons)
G Cert P Sect Mgt
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Manager General Team

Aniie Fndford, BA, Grad Dhp Ll

———

¥

M.nﬂngrr Palice Teiem

Mingrné Chrstmianin H5¢, LLE

Manager Adweinistration
Arcls Wiiitaker BCom
W
SIGNIFICANT COMMITTEES
The Ombudsman is a member of the Commiu-
nity Services Review Council by virtue of her

Office.

The Deputy Ombudsman and the Assistant
Ombudsman (Police) werne on the taskforee im-



ORGANISATIONAL STRUCTURE

OMBUDSMAN

DEPUTY
OMBUDSMAMN

POLICE TEAM

Assistant Ombudsman

Aboriginal Complaints
Complaint Assessment
Customer Service
Executive Support
Investigations

GEMNERAL TEAM

Assistani Ombudsman

Aboriginal Complaints
Alternative Dispute
Resolution /Mediation
Complaint Handling in
the Public Sector (CHIPS)
Complaint Assessment
Executive Support
Freedom of Information
Inquiries

Protected Disclosures
Public Awarimhess
Telecommunications
Interception Inspection
Witness Protection
Youth Liakson

CORPORATE
SUPPORT

Manager

Adminiskration
Accounts

Perscnnel
Information Systems
Library

Media & Publications
Technology Support

plementing the recommendations of the Royal
Commission into the Police Service.

The Assistant Ombudsman (General) is a non-
volting member of the Prisoners Legal Service
Advisory Subcommittes of the Legal Aid Com-
mnission, -

The Assistant Ombudsman (Folice) is a mem-
ber of the NSW Police Service Internal Witness
Advisory Council.

members of the Protected Disclosures Steering
Comemitee which includes representatives of The
Cabinet Office, Independent Commission Against
Cornzption, Public Employment Office, Depart-
ment of Local Government and Awdit Office.

OUR ORGANISATIOM

Internally, the most significant office commit-
tee is the Management Committee. This com-
mittee manages the office, dealing with mat-
ters relating to our core functions, strategic
planning, policies, budget priorities and over-
all administration. The committee meets fort-
nightly Membership includes:

Irene Maoss - Ombudsman

Chris Wheeler - Deputy Ombudsman

Greg Andrews - Assistant Ombudsman
Stephen Kinmond - Assistant Cmbudsman
Anne Radford - Manager General Team
Marianne Christmann - Manager Police Team
Kim Swan - Senior Investigation Officer (Legal)
Amnita Whittaker - Manager Administration
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OUR
PERFORMANCE

KEY CORPORATE GOALS

Complaint Assessment

To give priority to complaints identifying strue-
tural and procedural deficiencies in N5W's
pullic administration and individwal cases of
serous abuse of powers ﬁPL‘Eiﬂ“Y whiere there
are s other means of redress.

To ensure the timely and accurate assessment
of complaints

KEY ACHIEVEMENT INDICATORS

ER% of i:mnplainlﬂ: under Ombiedsman Act assessed within 48
howurs of receipt, 1B % within 24 hours).

35% of complainis under Palice Service Act assessed within 48
howrs of receipt.

Average time taken to send acknowledgements on Cbieds.
mian Al |:|:m1.]:||ai.'nh.: 5 da}'s.

Police complaints declined at oubset: $6% notifed within 14 days

Requests for review of determinations as percentage of total
complaints finalised:

Ombradsman Act mmpl.iin't: 5%,
Police complaints 3.5%.

Complaints within jurisdiction declined at outset as percent-
age of total determinations

Oimibudimn Act mmplﬂh& T
Police complaints 35%,

Complaint Resolution

To msolve complaints about defective pulblic
administration thn:ugh conctliation, mediation
or explanation whiEre appropriate.

9% of complaints within jurisdiction of Cwibisman Act
resolved through proviston of information/fadvice or
consiructive action by public authority

1,123 pnlinr cases conciliabed

B4% satisfaction rate armong complainants with police
coenplaints conciliated

B1% of c::-m]:!Lal.nl::-: made under Ombidemn Aol finalised in
less than &0 :Eu'g,r:-.. I:.'.t".l'\ll."l'-'!HL‘. Bl da].l&!.

Mediatton service established

Investigations

To identify, investigate and report on, in par-
ticular, structural and procedural deficiencies
in public administration and individual cases
of serbous abuse of powers

Ta achigve improEments in Fl1.|.|:||:|r! adminiEdra-
tion through such things as informal negotia-
tion, advice, puldelines, information and rec-
cmmendations

GG of recommendations made in reports under 5.26
Crmburdamaan Act implemented.

%% of recommendations made under Police Services Act
implemented, (increased from T3% last year]

1P of reports under Omibilssnan Ad contained recom-
mendations involving changes to law, policy or prooe-
dures, {increased from 77% last year)

15 police investigations formally monitoned.

AMNLAIL
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KEY CORPORATE GOALS

Camplaints Handling in
the Public Sector

To promate the development and implermenta-
tion of effective intermal complatnt handling in
public authorities toimprove accountability and
customer satisfaction

KEY ACHIEVEMENT INDICATORS

167 public sector officers completed Ombudsman training
courses on effective complaint management, (72 mone
officers than last year),

B8%: of :mnplainh within ]urib-dil.'!l.'i:ll'l af Chibicdsimar Act
declined as premature and referred for internal complaint
ressas] ki,

Corporate Services

To improve management systems,

Review of information systems completed and reforms
being implemented.

Performance management system being implemented in
police ares,

Financial Services

To make the most effective use of resources avail-
able to the office.

Unqualified certificate issued by Auditor-General.
Ml onver run k0 bu::[EH
93% of accounts processed on fime,

BE% of financial reterns and 'n.'pn:ln:rb pm'.'i.dnd to Treasu ry
o Hme

Human Kesources

To maximise productivity and staff development
and ensure a healthy, safe, creative and satisfy-
ing work environment,

T6.31% of staff employeed at end of 30 June 1995 partici-
pated in formal training activities

2.14% of total salartes expenditure dedicated o stafi
development.

Public Image

To increase ]:la'rliamr.-ni:a.r}' and community
awareness of the role, functions and services
offered by the Cmbudsman.

All adult and juvenile correctional centres visited (exclud-
ingz Broken Hill Correctional Centre)

11 emapor country tovwns received public awareness visits in
additbon to regular visits to Mewcastle and Wollongong,

5 special reports to parliament made.
Lectunes delivered to 3 imtakes of Friﬂnn officers. as well as

2 m:ﬂinﬁs of Pri.i.-;:-n official visibors and 2 meetings af
other Corrsclive Services officers.

Information Systems

To maximise the use of information technobogy
to enhance productivity and the achieverment of
internal managermint and mib:lil].' g:bals af
the office.

Mew case management systemn introduced, improving
investigators acoess to information

An integrated software package introduced,

OUR PERFORMAMCE
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UNETHICAL CONDUCT

More than 100 complaints in 1995 /96 resulted
in police officers being charged with criminal of-
fences. Hundreds of other complaints resulted
in disciplinary action against police officers.

For many years this office has identified seni-
ous problems in the NSW Police Service,
particularly in relation to day-to-day policing
issues. The Royal Commission’s inquiry into
the Police Service has shown the extent of cor-
rupt conduct within the Service. Despite all this,
unethical conduct by police continues.

In a special report to Parliament in December
19495, the Ombudsman said:

“...a sole focus on inqproving compliimt handling
or corruption fighting mechanisms uill mot ...
sofpe the eormous probilems which beset the Po-
lice Serpice. Such an approach can address the
symiptorms but not the canese of police carruption. ™

Mechanisms identifying misconduct form only
one part of the fight against corruption. The
negative aspects of police culture also need to
change and this will only succeed if the push for
reform is driven from within the Police Service.

Strong ethics and a commitment to serving the
community must be reflected throughout all
levels of the organisation. Unfortunately, as this
report shows, many police continue to misuse
their powers; engage in serious criminal behav-
iour: involve themselves in matters where they
have a clear conflict of interest; assault mem-
bers of the public; drink on duty; and other
forms of unethical conduct.

Areport to Parliament released by the Ombuds-
man in Movember 1995 revealed the large
number of police still making illegal computer
accesses. This type of misconduct fllusirates the
problem. It is not as if police are unaware of
their legal responsibilities in connection with
computer accesses; many police demonstrate
a flagrant disregard for the very law they are
required to enforce.

AMMUAL REPORT 1995/96

There are many police doing an excellent job.
Each year, the Ombudsman sees a large amount
of exemplary police work. But, until the cul-
ture of unethical conduct changes, those doing
the job properly will continue to have their
repulations tamished.

ADDRESSING MISCONDUCT

The Police Service is a large crganisation with
more than 16,000 members (both sworm and
unswom). Because of its size, those at the top
cannot exercise direct personal control and in-
fluence over all members. For this reason,
change will only come about if those manag-
ing “at the coal face’ are aware af, and have a
commitment to, the Police Service’s key values.
T achieve this, managers need to be given the
training and skills to bring about change. The
Police Service must empower managers to take
effective action against those who are not pre-
pared to embrace high ethical standards.
Managers must have the ability to engage their
ataff in the process of reform. If the managers
are incapable or unwilling to do their job, they
must be held accountable.

Chver the past few months the Royal Commis-
sion has turned its attention to these critical
management issues. This office has been
pleased to participate in ‘round table” discus-
stons to consider those areas of the Police
Service in need of reform.

THE ROYAL COMMISSIONER™S
INTERIM REPORT AND THE
OMBUDSMAN'S RESPONSE

In last year's annual report, the Ombudsman
aand-

"The Reyel Conpmission’s inguiry has shot the
problem of serious corruption by police has not
beer dealt with adequately to date. This moust
be addressed.

At the same Hme, the need to deal with serious
corruption should ot be addressed at the expense
of the public’s legitimate expectation that their



POLICE COMPLAINTS 1995/96
VITAL STATISTICS

# The number of written complaints received increased by 5.5% from 5056 1o 5336,
¢ The number of complaints finalised increased by 12.8% from 4759 to 5372

¢ Of the complaints investigated, the percentage of sustained findings after investigation in-
creased from 44% to 58%. By way of further comparison the figure for the 1992 /93 financial
year was 29%.

¢ The percentage of oral complaints about police increased by 16% from 2391 1o 2777,

¢ In excess of 100 police officers were criminally charged, arising from investigations into com-
plaints. The Ombudsman is concerned about the large number of police involved in such
seripus misconduct

¢ In excess of 250 police officers were formally disciplined through either departmental charges
or an admonishment which is permanently noted on their records. The Ombudsman believes

that creative management solutions have to be employed by the Police Service to address the
underlying causes of misconduct.

¢ In excess of 700 police officers were managerially counselled. The Ombudsman believes a
mare sophisticated management response is required in many of these types of cases.

# The breakdown of police complaints into specific allegations can be found in Appendix Five,

OTHER DEVELOPMENTS

¢ The Ombudsman’s submission to the Royal Commission in Movember 1995 proposed the
continuation of the police complaints system, combined with a specialist agency with the
brief to deal with serious corruption.

¢ The Ombudsman’s report to Parliament in December 1995 highlighted the strengths and limi-
tations of the police complaints system. In this report the Ombudsman also spoke of the need
for a significant cultural change within the Police Service.

¢ The Ombudsman’s report to Parliament in November 1995 highlighted the continuing prob-
lem of illegal computer accesses by police of confidential information.

+ The Ombudsman participated in a Steering Committee working on the legislative framework
for the new Police Integrity Commission.

¢ The Government has provided funding for three new investigation officers to work on police
complaints. Further funding has also been provided for the creation of an Aboriginal Com-
plaints Unit to work on police complaints (the unit has three staff and a significant travel
budget)

POLICE
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complagints about doy-to-day palicing are prog-
erlyand adequately dealt with. If these complaints
[from the general public do not conhinue fo be ad-
dressed by the Police Service under the oversight
of the Ombudseman, the public will be the loser.”

In Pebruary this year, the Police Royal Com-
missioner, Justice Wood, handed down his
interim report. He recommended the creation
of a new body to deal with seripus police cor-
ruption. However, he also supported the
Cmbudsman’s role in oversighting the bulk of
complaints made about police.

The Ombudsman strongly supports the model
proposed by Justice Wood and is pleased that

Parliament has adopted this model in the Po-
lice Integrity Commission Act and the Police
Legislation Amendment Act. This office partici-
pated in a Steering Committee, coordinated by
the Cabinet Office, which developed the frame-
work for the new legislation.

Justice Wood further recommended the com-
plaints and investigation system be simplified
“and as much of the formality and legal complexity
removed as is consistent with faimess”. In addi-
tion to supporting simplification of the system,
the Ombudsman took the view that the Police
Service should play a greater role in communi-
cating directly with complainants. With these
principles in mind, the Ombudsman proposed

Year Ttal Sustaingd
investigated

1991 /92 745 198

1992,/93 613 178

199394 £24 418

1994 /95 650 73

1595 /96 56 455

DETERMIMATION OF COMPLAIMNTS FULLY INVESTIGATED
A five year comparison

Mot pustained Unable bo Reinvestigate’
be determined inest

imvesHgation
318 P il
e 152 4
14 151 ]
TH = o
I3 118 )

POLICE COMPLAINTS RECEIVED COMPARED
WITH COMPLAINTS DETERMINED
A five year comparison
Thousands
B
| = Received @Finalised |
5
4 [}
3 i i [ [
.: ..'_ '-_-: 1;_:
2 |_%1-:- Ji
1 | . o
1 U "
Q). —
181 1882/53

AMNMUAL REPORT 1995/96



amendments to the Police Sermce At which in-
volved:

+ replacing narrow “legalistic” findings by the
Ombudsman with broader findings about
whether the Police Service has dealt with

the complaint appropriately;

# requiring the Police Service to advise com-
plainants directly of the action it has taken
where the complaint was originally made
to the Police Service and a full "formal” in-
vestigation has not been carmed out.

The Ombudsman is pleased that Parliament has
passed these amendments.

PILOT PROJECT

In the past, patrol commanders of police sta-
tions have played a relatively minor role in
dealing with corruption and misconduct which
occurs at their station. A large number of these
misconduct matters have been handled outside
the patrol. This has caused some patrol com-
manders to view misconduct by those they
supervise as not their problem,.

Fatrol commanders must manage, and be seen
to manage, the professional conduct of police
in their patrols. In many cases, they will be in
the best position to know what is going on, to
act quickly and to influence future conduct.

The Police Service and the Ombudsman have
recently embarked on a pilot project which gives
patrol commanders greater ability to directly
deal with misconduct by police in their patrols.
The project is expenimenting with strategies for
dealing with matters quickly and without hav-
ing to resort to the cumbersome and formal
procedures which the Royal Commission has
criticised. The Royal Commission has provided
considerable support to the project.

The success of the project will depend on the
ability of patrol commanders torespond tomis-
conduct appropriately. This office will take a
dim view of any patrol commander who does
not take firm action when required. The Om-
budsman has established a team within her office
to closely scrutinise the project and provide sup-
port to the patrol commanders involved.

POLICE

Determined police complaints

1995/96
Mot Dreclimisd ot costset 1,800
Investigated Declined after inquiries 1,362
Caorciliated 1,123

Ch=cantmued before

Oenbslaman investigation 231

M Mot sustained finding 214
Sustzinegd LUrniable o be determinaed 118

Sustained  Sustained finding withoul

renAEstiganon 495
Sustained after s
Cmbudsman’s investigation
Tiwtal EATI

Investigations and non-investigations
A five year comparison

Hiear Complaints Mot fully Invesiigaied
determined  |nvestigated

1] a2 3624 IEM TN 75 H%
1992403 31,7596 3152 5% Eid  16%
1963/ 4718 38l AY% B 1™
100408 4R 4100 BAY BRO  14%
145 G L o] 4516 8% 254 14%

Determination of complaints
nol fully investigated
A five year comparison
Wear Tl Declird  Dalingd lavesg'n Casil
il

whter  diseort’d  Fated
[e=-2 4] = Ty

199190 LA 1L52 696 I 424
W29 318E 1587 831 215 St
1593,/94 385 14698 1005 @ 364 B2
19485 4109 1687 1,010 27 1,185
19508 4514 LBOO  L3&F 0 23] 1,423
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CONFLICT OF INTEREST

The Ombudsman receives a large number of
complaints about police having a conflict of
interest.

Conflicts of intepest can arise from:

¢ improper associations between police offic-
ers and criminals;

+  police officers involving themselves in mal-
ters where family or friends are victims,
witnesses or offenders;

¢ secondary employment where there is or
miay be a conflict between officers” employ-
ment and police responsibilities;

# police officers using their position to obtain
information for either their personal use or
that of their friends, relatives and former

colleagues.

The OCmbudsman believes that as police have
special powers, they have a responsibility to be-
have and be seen to behave ethically. A high
standard of professionalism is required of po-
lice in order to maintain public confidence in
the Police Service

The current rules governing police conduct in
this area are vague and do not provide adequate
guidance to police. As conflict of interest com-
plaints are often complex, there should be a
clear code of conduct for police. At present
there is no such code.

Case study ane

In 1993 the NSW State Crime Commission car-
ried out an operation targeting a major heroin
supplier. A number of telephone conversa-
tions were intercepted between the supplier
and a person later identified as a detective in-
spector in the Police Service's sensitive State
Intelligence Group. Internal Affairs investi-
gated the inspector’s association with the
criminal, finding no inappropriate conduct by
the officer.

The investigation revealed that the inspector s
association with the criminal dated back to 1990
when the two became neighbours, The inspec-
tor learnt that his neighbour was on weekend

ANMNUAL REPORT 1925/96

release from prison whilst serving an eight year
sentence for supplying heroin.

A reazonably close relationship developed be-
tween the inspector and the eriminal. The
inspector accepted gifts of food from the crimi-
nal. The criminal mowed the inspector’s lawn,
collected his mail and cleaned his pool once the
officer moved to new premises. The criminal
also acted as a go-between in the attempted sale
of the inspector s house to a major underworld
figure. He arranged for the underworld figure
to visit the inspector on one occasion at the of-
ficer's home. It was about this time that Crime
Commission surveillance suggested the crimi-
nal was storing heroin at the inspector’s
premizes when he was absent.

Pricr to the mspector moving house, and while
the criminal was still on parole, he was arresbed
for a firearm offence. The inspector contacted
the criminal's lawyer and undertook to contact
the prosecutor to have an agreement reached
on certain evidence. The inspector also agreed
to keep an eye on the criminal’s de facto part-
ner should a prison sentence be imposed.

The Internal Affairs investigation also revealed
that the inspector was acting as the Commis-
sioner s representative on the DMfenders Beview
Board. During this time the criminal’s file was
examined in connection with a successful appli-
cation to travel to Lebanon. The inspector,
however, claims o have played no part in the
decision granting permission to travel

Subsequently, appearing as a defence witness at
the criminal’s severity appeal in relation to the
firearm conviction, the inspector gave what was
essentially good character evidence on the crimi-
nal’s behalf. Prior ko this, in a recorded telephone
conversation, the Inspector said: “Mate, yonu keep
vacuning the pool, I'll tell the fudge what @ good
bloke wou are”. The appeal was successful and
the sentence was reduced from three months im-
prisonment to 300 hours of community service.

Contrary to the Police Service’s view, the Om-
budsman found that the detective inspector had
formed an improper relationship with the
criminal The Ombudsman recommended the
papers be sent to the Service Solicitor to exam-
ine the possibility of departmental charges
Procedural recommendations were alio made
in an effort to remove conflicts of interest as



[rene Moss with the Police Team ol dkeir Plonning Day in Jere 1595

identified in this case. They included that of-
ficers appearing as defence witnesses in court
should not wear uniform and should preface
their evidence by informing the court that they
are appearing in a private capacity, their views
representing neither the Commissioner of Po-
lice nor the NSW Covernment.

Case study two

Detectives from a local police station initiated
an operation largeting premises believed to be
associated with the sale and distribution of il-
legal drugs. The target premises were placed
under surveillance and the r:'Ei.htr..ﬂiun LU=
bers of vehicles seen to visit the premises
recorded and checked,

LChecks revealed that one vehicle was registened
fo Detective Superintendent M, the Com-
mander of the sensitive Joint Technical Services
f__nrliluill. Dieteckive Semior ﬂ-;gl._'.:nl; I‘:.. whio was
in charge of the operation, did not formally re-
port this discovery. Instead he telephoned
Superintendent H who was known to be
friendly with the officer. This superintendent
contacted his fellow commissioned officer un-
officially to find out what was happening.

POLICE

The ensuing telephone conversation between
the bwo supenntendents was in tercepted

H: .. Goodday M, how are vou? ... Just a bit
of an unusual story, just bear with me for a
minute ... Mate, did you or your wife or any
of yvour kids visit a house at ... in the last week
or 507 .., there's been some surveillance on
that house ... And a car which is registered to
vou tumed up at the house ..

b : ... Oh yeah, yeah that one's mine ... my
son drives it ..

H : It's just that K rang me and said “of shit
tuftf am [ gonma do with thas?” ... And [ said
“Well Hhe easiest way ... o handle it is P just
ring M direct .." 50 mate no one’s saying
anything, vou, you understand that don't

you? ..

M 1 .. My son drives it ... Yeah, well I'll have a
chat to him, “cause you know he's gob a few
riates that sort of run around on occasion
and [ thank there's a few of them that have a
bit of pot, so 1'd better just have a bit of a
chat to him about it ... He drinks with a mokb
af them at the BSL Club, that's the trouble

e
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Superintendent H then arranged for Senior Ser-
geant K to call Superintendent M to discuss the
matter. Senior Sergeant K subsequently re-
ported back:

K: ... they're obviously selling the dope from
there and he's going there so fuckin', don™
ask me fuckin’ what he’s going there for ...

H:... well are you gonna to continue on with
it or .7

K ;.. Why not? [ just, just ah told the mob
here that 1 work it, said "That's alright [ fixed
that jobr up”™ ..

H : ... you'd better really tell them to shut
their traps, ‘cause it"d prove very embarrass-
ing vou know.

K : Well (they/T) don’t know that side, 1
pulled that bit out ...

Neither Superintendent H nor Senior Sergeant
K reported Supenntendent M's involvement.
The only document which tied the superintend-
ent to the premises was a Roads and Traffic
Authorty decument identifying him as the reg-
istered owner of the vehicle. This subsequently
went missing from the operational file. At no
point was Superintendent M or his son officially
interviewed to ascertain the purpose of the ve-
hicle at the drug premises, even though arrests
and successful prosecutions of other parties
followed.

The inability of the Police Service to deal ap-
propriately with conflicts of interest can be seen
by its endorsement of the comments made by
the Internal Affairs investigator:

“Int respect to the strong inference arising when
Sergennt K said “[ pulled that bit out™ it is my
pier that fee was feiling Superintendent H that
ke bad resmoped the BTA document which named
Superintendent M from the brief file documents
- L am of the view that the action of suppress-
ing the M mformation was not wrongful in the
circumstances in that they were nof seeking to
prodect the boy M from any investigation or pos-
sible prosecution, but rather, preserve s father's
excellent repietution ...”

By endorsing these comments the Police Serv-
ice demonstrated an inability, or refusal, to deal
with a clear conflict of interest. At the Ombuds-
man’s insistence, both Superintendent H and
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Senior Sergeant K were admonished in respect
of their conduct, which will be permanently
noted in their reconds.

Case study three

InAugust 1994, an off-duty detective was drink-
ing with a friend at a hotel. After the officer left
the hotel, his friend got into a dispute with the
licensee’s son, cutting his face with a broken
glass, Police arrested the man and took him back
to the police station.

A mutual friend telephoned the off-duty detec-
tive informing him of the armest. The detective
then went to the police station and gained ac-
¢eas 1o the area where his friend was kept. He
declared his identity and announced that he was
thiene to investigate an assault matter. Onee in-
sicke the detective proceeded to harass the victim
and witnesses who were giving statements to
other police.

The Police Service investigated the matter. It
sustained the complaint against the detective,
but declined to take any disciplinary action. The
Ombudsman prepared a report recommending
that the Service formally admoenish the officer
and monitor his future conduct with a view to
determining whether or not he should continue
to perform duties in plainclothes.

The Ombudsman also ecommended that the
Commissioner s Instructions be amended. The
proposed changes include regulating the at-
tendance of officers at police stations outside
their patrol and preventing officers from inter-
fering in investigations in which they ane not
officially involved.

Instruction 3.02 states: ™ ... Do not allow yourself
for be prl in o position where there 15 an appareni
coniflict of interest and be conscious of the comm.
nity's perceptions of the police role. Where persons
with whom yeu are closely associoted are the sub-
ject af a police inguiry, you should seek o distange
wourself as far as practicable from that tguiry ..".

The detective, by actively involving himseli
in the investigation, contravened this Instrue-
tion. Significantly, the Service Solicitor took
different view: ” ... Issue is faken with the fod
that Commissioner's Instruction 3.02 creales ¢
situation that amoeunts to a breach of discipline
Im miy opincon that Instruction is an advice grving



Instraection ard does et impose any rule. It isa
popular misconception that every Commissioner's
fnstruction imposes gn obligation on police in the
form of @ direction. Clearly that is mot the case ..
Instraction 3.02 in itself does not amount toa dis-

ciplinary code ...".

The Ministry for Police has since advised the
Dmbudsman that it i% examining the whole
question of the appropriateness of the existing
form of the Cammissioner’s Instructions and
whether advisory Instructions (as opposed to
directive Instructions) can form the basis for
disciplinary action,

Case study four

The Department of Health complained about a
pelice officer who had allegedly destroyed
drugs of addiction at a pharmacy where he was
emploved part-time as a pharmacist. The phar-
macy was under investigation by the
department for breaches of legislation relating
to the recording and safekeeping of drugs of
addiction,

The police officer admitted the breaches and
agreed he had destroyed drags at the pharmacy.
The Police Service investigation made no ad-
verse finding against the officer, However, it
noted he had probably broken the law. [t con-
cluded the officer had not acted improperly,
because police are permitted by law to destroy
drugs of addiction. The Ombudsman was dis-
satisfied with this conclusion and decided to
conduct a re-inveshigation.

The Ombudsman was concerned at the poten-
tial for corruption. Drugs of addiction have a
high street value. Stringent record-keeping and
storage requirements are necessary. The Om-
budsman also examined whether the officer had
put himself in a compromising position by
working at a pharmacy where these require-

ments were not being met.

In this matter, there was no evidence that the
officer had engaged in corrupt conduct. How-
ever, in a preliminary report the Ombudsman
has expressed concern over the appropriateness
of the officer destroying drugs at the pharmacy
where he was employed.

POLICE

Case study five

A senior sergeant’s family was experiencing dif-
frculties with their two young male neighbours.
Police attended after his wife was abused by
vigitors to the neighbours” home. On his re-
turn from work, the senior sergeant and his son,
also a police officer, confronted the young men.

The men complained that the two officers had
forced their way inte their flat and abused,
threatened and assaulted them. They said the
officers had also searched the premises and
guestioned them about their visitors” identity

The complaint was investigated. The two of-
ficers admitted they had gone to the flat. The
senior sergeant said he had “spoken very
harshly” to the two men. The officers admit-
ted separating, questioning and searching the
two men and threatening to charge one of them.
However, they denied forcing entry or assault-
ing them. The officers claimed they had gone
to their neighbours’ home, not as police but as
"a concerned husband and son”.

The Police Service found the officers” actions
understandable in the circumstances, However,
the Ombudsman was concerned that, althowgh
claiming to act as “a concerned husband and
son”, the men had abused their pelioe powers.
The complaint was reinvestigated and moni-
tored by this office.

The Ombudsman found the officers seriously
abused their powers by using their authority
as police officers in a private dispute. The
Ombudsman recommended departmental
charges. She also sustained one of the assault
allegations and  recommended consideration
of criminal charges against the senior sergeant,

SERIOUS POLICE MISCONDUCT

It is important to recognise that this office not
only deals with complaints from members of
the public about matters of day-to-day polic-
ing, but is also required to oversight the Police
Service's investigations of issues of serious po-
lice misconduct. Although the Royal
Commission nto the BSW Police Service and
the Police Integrity Commission have been and
will be involved in exposing and investigating
setious misconduct on the part of police, this
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office will continue to have an important role
in this area, primarily through oversight of the
Police Service's inguiries into such matters,

For example, there are certain matters which
are dealt with by both the Police Service and
this office as ‘covert files’. These matters are
generally the product of “police internal com-
plaints” and involve inquiries into allegations
of serious police misconduct or issues which
must be handled with considerable sensitivity,
Many of the inquiries are conducted by the Po-
lice Service’s Professional Integrity Branch
(FIB}, which is responsible for "pro-active” in-
vestigations into possible corrupt or criminal
conduct by police. The information contained
in these files 5 acoessible to a himited range of
officers in the Police Service and only a fiew staff
within thas office,

Examples of cases of this kind which we are
able to make public include:

¢ A PIB investigation into the conduct of of-
ficers at a country police station which
resulted in the preferment of criminal
charges against an officer of “perverting the
course of pustice” and “obtaining a financial
benefit by deception”.

¢ A pro-active investigation by the recently es-
tablished Integrity Testing Unit of the Office
of Internal Affairs which revealed that a de-
tective "was engaged in gross acts of
misconduct and neglect of duty”. The de-
tective promptly tendered his resignation
from the Police Service.

¢ A detective sergeant who was recently
charged with “perverting the course of jus-
tice” and “"demanding money with
menaces”. These charges are additional to
earlier charges against the sergeant and an-
other police officer of “conspiracy to pervert
the course of justice™ in relation to a false
alibi given at a murder trial.

In addition to these matters from the covert files,
many other complaints have resulted in crimi-
nal charges against police. Some examples are:

+ A constable who did not serve a summons
upon the complainant personally, but swore
an affidavit that he had done so, was
charged with the offence of “wilful false
swearing”. (The result of the constable's
conduct had been that the complainant was
not aware of the hearng of the summons
and had an apprehended violence order is-
sued against him in his absence. )
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¢ A constable was charged with - and pleaded
guilty to - offences relating to his fabrica-
tion of “statements” purportedly obtained
from supposed witnesses to an assault. The
constable’s conviction resulted in his diss
mizaal from the Police Service.

# Two sergeants were charged with “larceny™
of property from the site of a drug planta-
tion the subject of a police investigation. This
matter 18 of particular interest because a Re-
gion Legal Services Branch had advised that
there was insufficient evidence to substanti-
ate either criminal or departmental changes
against the officers involved, The Ombuds-
man raised concerns about the adeguacy of
this advice and requested that the Police Serv-
ice obtain further advice from the Director
of Public Prosecutions. The DPP advised that
there was sufficient evidence to prefer
charges of “larceny” but that consideration
should be given to the possible preferment
of departmental charges. The Cmbudsman
expressed dissatisfaction with an atternpt to
substitute criminal charges with departmen-
tal charges and urged the institution of
criminal proceedings.  Eventually, after ob-
taining further advice on the matter, the
Assistant Commussioner (Professional Re-
sponsibility) directed the preferment of the
criminal charges for larceny

+ Three police officers involved in an encoun-
ter with a complainant in a Sydney suburb
have now been charged with serious crimi-
nal offences, two with "assault and robbery™
and "assault”, and the third with being an
“accessory” to these offences. The back-
ground to the matter is detailed in last year's
annual report (pages 39-40). Significantly,
this was & case where the Police Service in-
vestigation did not find misconduct by the
police involved and it was the Ombuds-
man’s re-<investigation which led to the
preferment of criminal charges.

UNAUTHORISED ACCESS

For the third consecutive year, this office has
seen an increase in the number of complaints
about police improperly accessing and for dis-
closing confidential information. In 1993 /94
there were 173 such complaints. In 1994/95
the complaints rose to 217, and alarmingly
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there has been a further increase in 1995 /%6 o
255 such complaints.

The continuing nature of this problem led the
office to issue a special report to Parliament in
November 1995, This report examined a
number of cases where it was felt that the Po-
lice Service had failed to deal appropriately
with officers guilty of improperly accessing
confidential information. Specifically, the re-
port recommended that the Service: review and
intensify its education and awareness program
on the Computerised Operational Policing Sys-
tern (COPS); ensure that where accesses
contravene section 209 of the Crimes Act appro-
priate criminal sanctions are applied; formalise
within the Commissioner’s Instruchions a re-
quirement that officers document the reasons
for accesses made to the system; and begin to
impose more severe departmental penalties in
respect of proven computer breaches.

The publication of this special report caused the
Commander (Professional Responsibality) to
convens a working party in December 1995 to
examine the problem. Participants icluded
serior officers from the Education and Train-
ing Command, the Office of Internal Affairs and
the Cfice of the Service Solicitor, as well as rep-
resenitatives from the Corruption Prevention
Department of the Independent Commission
Against Corruption, the Office of the Director
of Public Prosecutions and the Cffice of the
Ombudsman.

This working party acknowledged the eriticisms
contained in the Ombudsman's special report,
and endorsed the recommendations for reme-
dial action, In particular, there was a strong
consensus of opinion that more severe sanctions
should be imposed on officers who betray the
public trust and improperly access confidential
information. Specific recommendations of the
working party included: that a presumption of
dismissal should apply in respect of all officers
proven to have breached computer confidenti-
ality; and that the Commissioner s Instructions
should be amended to formally require offic-
ers to document the reasons for their computer
ACCESSES,

Subsequent cases monikored by thes office sug-
gested that the Police Service was not
implementing the recommendations of its own
working party. Accordingly, a meeting was

ra- )
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arranged between the Ombudsman and the
then Acting Commissioner on 21 June 1996 to
discuss the view held by this office that insuf-
ficient action was being taken by the Service
in an atternpt to eradicate the serious prob-
lemn of confidentiality breaches.

The outcome of this meeting was extremely
positive, and it was particularly pleasing to note
the personal interest and commitment shown
by the Acting Commissioner with regard to this
issue. A number of significant measures werne
implemented by the Police Service:

# On 30 June 199 a letter was sent by the
Commander (Professional Responsibility) to
all members of the Police Service, remind-
ing members of their responsibilities when
handling confidential information on the
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Computerised Operational Policing System
{COPS) and providing examples of informa-
tion that officers cannot lawhully access;

¢ On 29 July 1996, Commissioner's Instruc-
tion 27.03 was amended to include the
follewing direction to COPS users: “Make 2
nofebook entry recording the reason for a com-
puter access wnless it is abundantly cn'.z'.ur_.l'rm
dewartnental records the aceess rwas Ieeofiel ™) and

# This office was consulted in August 1996 or
a draft proposal for a Punishment Policy fof
Improper Accessing by Police designed to re-
place the current policy.

It is the view of this office that the existing
policy fails to deal appropriately with ment
bers who breach confidentiality guidelines



This situation should be rectified by the new
proposed policy, which stipulates that depart-
mental or criminal charges will be preferred
against officers who make unlawful accesses,
and that whene such charges are proven, a pre-
sumption of dizmissal from the Service will

apply.

It is to be hoped that this new Punishment
Policy will take effect as soon as possible, and
this office will carefully monitor individual
cases with a view to identifying whether or not
the underlying principles of this policy are be-
ing put into practice. Further progress has alap
been made in the important area of education
and training, and this office envisages ssuing
a further special report to Parliament in No-
vember 1996 which will detail the progress
made by the Service in its altempt to eradicate
COPS confidentiality breaches,

BREAKING DOWN
THE WALL OF SILENCE

The Police Service’s Intermal Witness Support
Frogram is designed to assist “whistleblowers™
within the Service who report or give evidence
about misconduct or corruption by other police
and employees of the Service. The program is
the culmination of steps imitially taken in 1993
to introduce a formal policy for this purpose. A
nrview in 1994 of the original Internal Informers
Policy bed to the creation of an Internal Witness
Support Unit. It is that unit which has been re-
sponsible for the development of the present
program.

The aims of the program are:

¢ o address the fundamental problems of a
culture within the Police Service actively
working against the reporting of misconduct
and of perceptions by members of a lack of
support for whistleblowers by the manage-
ment of the Service;

¢ tocontribute to the creation of a professional
organisational climate where members feel
confident to report misconduct;

# to heighten awareness within the Police
Service that its members have certain re-
spensibilities with regard to intermal
witnesses; and
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*  toensure that those reporting misconduct ape
supported and protected from victimisation.

A variety of measures have been implemented
to give practical effect to these aims.

The establishment of the Internal Witness Sup-
port Unit 15 in itself one important measure.
All reports of misconduct coming from within
the Iolice Service must be promptly referred
to the unit for assessment. The Ombudsman is
also obliged to notify the Police Service of any
complaints which she receives about the con-
duct of police, which means that all such
complaints by Police Service members are ulti-
mately referred to the unit. In addition, where
a member of the Police Service gives evidence
against another member in the course of an in-
vestigation, the investigating officer must
inform the unit of that fact.

The Commander and ‘case officers’ of the unit
have a variety of specific responsibilities in rela-
tion to people registered as internal witnesses,
A ‘peer support officer” is appointed to provide
support te the internal witness at his or her
work location and to act as an intermediary
through whom the internal witness may make
an application for support or protection. A sen-
ior ‘mentor’ is also available to both the nbermal
witness and his or her support officer to pro-
vide positive reinforcement and to pursue
1ssues on behalf of the internal witness, A Re-
view Committee provides a forum for the
consideration of difficult or sensitive issues
which arise in particular cases.

The Internal Witness Support Program stipu-
lates that all members of the Police Service “have
the responsibility of refraining from any actioity
wihich may be perceived as victimisation or harass-
ment or which mey be considered debrimental o an
internal witness” and that any such activity “is
contrary fo lair and must be reported o a senior
officer”. It also imposes special responsibilities
on an intermal witness's line commanders to
provide the internal witness with support and
protection.

The Ombudsman is of the view that the pro-
gram should be commended. However, she
also considers that the major challenge for the
Police Service now i3 to increasingly co-ordi-
nate the operation of the program with both
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the investigation of complaints about police mis-
conduct and effective management within the
Police Service.

YOUNG PEOPLE AND POLICE

The interaction between police and young peo-
ple is of great interest to this office. Young
people are often particularly disadvantaged,
especially those from Aboriginal and non Eng-
lish speaking backgrounds, The profile of young
prople and a tendency by police to focus on
them leads to a high level of contact between

young people and police.

A number of cases dealt with by the Ombuids-
mman this year have successfully encouraged the
Police Service toidentify and correct areas whene
procedures have been inadequate to meet the
spicial niseds of young people.

Young People in Police Custody

Case study one

A young person was strip searched in front of
various personne] at a station and handcuffed
to a table after being apprehended by the Water
Police.

At the request of the Ombudsman, the Come
missioner’s Instructions were amended to
provide that “umder no eircumsiances is @ periom
to be hundeuffed to an inaninmte object or it
and left wnsupervizsed”. The Ombudsman also
made a finding against the officers for their fail-
ure to ensure that the search was conduched
with due consideration for the dignity and
modesty of the individual,

Case sludy two

A young man apprehended for driving offences
was placed in the dock at a police station, As
the relevant Commissioner’s Instruction says
that a young person should not be placed in
the dock unless it is "absolulely umavoidaple”, the
onus is placed on the officer to justify such ac-
tion. In addition to a finding being made against
the officer concemed, this instruction was also
reinforced to the entire Police Service through
a Commussioner s Circular.
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Case study three

A young person was assaulted by a group of
young people while in the back of a police van.
The police involved were managerially coun-
selled regarding their duty of care in relation to
prisoners. The absence of a light in the back of
the van made it impossible for the officers to see
what was happeming in the back. As a result of
this case, all transport vans in the Sydney dis-
trict have been issuwed with hand held spotlights.

Fingerprinting

In May 1995, the Aboriginal Legal Service com-
plained on behalf of five Aboriginal children in
relation to police allegedly fingerprinting and
photographing the children without court or-
ders. Under the provisions of section 353A4 of
thee Crimes Act 1930 police cannot photograph
or fingerprint a child who is under 14 years
old and in lawful custody for any offence with-
out a court order

As a result of this complaint, the Ombudsman
directed the Police Service to conduct an audit
of on-line charging and other appropriate
records at a number of police stations. This
audit revealed many incidents of juveniles be-
ing Mngerprinted and photographed without
court orders since January 1995. These incidents
were not restricted to one patrol. Alarmingly,
many police including supervisors were not
aware of the provisions of section A53AA of the
Crimes Act and the relevant Commissioner®s
Instruction.

Action has now been taken by the Police Sery-
ice to destroy the unlawful records of the
children concerned. The District Commander
directied all patrol commanders to address the
issue immediately by way of education and
training. Furthermore, it was recommended
that a Commuissioner’s Motice be issued o ne-
inforce the need for skrict adherence to the
relevant provisions, and a waming be added
on the Police Service On-line Charging System.

The Ombudsman is greatly concerned by the
extent of the problem and the fact that super-
visors are not aware of the provisions of the
Crimes Acl, The Ombudsman ks awaiting the
conclusion of a Police Service imvestigation nto
the complaint.



Police Questioning of Young People

Section 13{1) of the Children (Criminal Proceed-
mgs) Act 1990 provides that statements made
by juvenile suspects must be made in the pres-
ence of a responsible adult te be admissible in
ividence.

This provision is intended to protect young
people. However the Ombudsman has uncov-
eredd at least one case where the police appear
to have used it to cover up police misconduct

Two brothers, aged 14 and 17, were walking
home after spending the evening fishing when
they were stopped by police and taken to a
police station.

Their mother complained that she arrived at
the station to find her younger son making “a
felse statement wnder pressure”. Both boys said
that they had been threatened whilst in police
custody. The younger boy said that the threats
were made during repeated questioning about
aseries of break, enter and steal offences.

Police claimed that they had taken the two boys
to the police station because they suspected
their fishing gear was stolen. They admitted
questioning the boys about the fishing gear in
the absence of a responsible adult, Police also
claimed that during questioning the youngest
boy “volunteered ™ he had committed other of-
fences. He was then interviewed in the presence
of his mother. He was charged with five counts
of break, enter and steal. However, no charges
were laid against either boy in relation to the
hishing gear.

The magistrate, in dismissing the charges, ruled
that the record of interview was inadmissible
because paolice failed to comply with section
13013 It was not permissible, the magistrate
said, to conduct & “dry run” whereby a young
person is initially questioned in the absence of
an adult and then, when an admission has been
obtained, an adult is brought in.

The Ombudsman, based on evidence obtained
through a Police Service investigation, found
that police had unlawfully arrested the boys. It
appeared that the fishing gear provided a pre-
text for police to take them into custody and
question them at length in relation to other
matters without an adult being present. Police
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maintained they only questioned them about
the fishing gear. However, they could not give
details of this questioning, stating that they did
not record anything knowing it would be in-
admiszible.

In her report the Ombudsman recommended
that the Commissioner’s Instructions be
amended to discourage police from elciting
information from child suspects in the absence
of a responsible adult. The Ombudsman ex-
pressed the view that the instructions need to
make it clear that section 13 (1) should set a
standard for questioning juvenile suspects and
not be viewed by police as merely a rube of ad-
missibility The Ombudsman also recommended
police be required to advise parents that their
child is in custody by the quickest available
MEeAns.

CHILD ABUSE
JOINT INVESTIGATIVE TEAM

In 1993 the Cmbudsman issued a report on the
need for the Police Service to work jointly with
the Department of Community Services (DOCS)
in connection with child abuse investigations.

The Ombudsman issued this report after a
number of complaints revealed a failure by po-
lice and DOCS workers to adequately respond
to child abuse allegations. The Ombudsman’s
scrutiny of these matters highlighted the need
for these agencies ko deal with these cases in a
coordinated and integrated manner.

In response to the Ombudsman’s report, the
Police Service and DOCS set up a pilot program
using a Joint Investigative Team (JIT). The
teams consists of members from both DOCS
and the Police Service.

The Police Service has recently reported that
the JIT pilot has achieved the following:

+ a higher standard of investigations as evi-
denced by DPP reaction to [IT briefs;

# a positive perception by other agencies of
police professionalism and attitudes;

¢ B5% of clients happy with the service by [IT
compared with 25% at non-[IT sites;
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¢ increased professional satisfaction of team
members;

+ addressing many critical issues such as vic-
tim support, personal safety, drug and
aleohol crime, domestic violence, customer
service and community based policing.

The Ombudsman believes that this project il-
lustrates the value of the Police Service working
in partnership with other agencies in critical
areas such as child abuse.

ARREST AND DETENTION

The Ombudsman conlinues to feceive com-
plaints about the improper or inappropriate use
of the arrest power by police. The following
complaints highlight problems in the area of
arrest and detention,

Arrest for questioning

Ab around 3am, a man was on a recreational
drive from Sydney and lost his way in
Wollongong. Earlier that moming there had
been a “ram raid” in a Wollongong suburb and
police were searching the area for offenders.
Although genuinely lost, the man appeared to
be acting suspiciously, A senior constable
pulled him over, inspected his car and saw a
number of items of computer equipment. The
senior constable said the man could not give a
satisfactory explanation as to the ownership of
the goods and did not have any identification.
He zaid he told the man that he wanbed him to
come (o the station to clarify the matter and
that he was not under arrest.

Assistance was called for and two more offic-
ers arrived in a police truck. The car was further
searched and more goods wene found. Police
decided to take the man to the station. For in-
surance reasons, the man insisted he drive his
car to the station but police refused. He agreed
to go with police as he saw no other way of
reselving the matter quickly. Although "vol-
unteering” to return to the station he was placed
in the rear of the police truck. Under strong
objection from the man, police drove his vehi-
cle. Al the station, a detective asked him some
questions and he was then allowed to leave.
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After reviewing the Police Service’s investiga-
tion, the Ombudsman was of the view that any
reasonable person, in those circumstances,
would have thought they were no longer a free
person. The Ombudsman believed the actions
of police were consistent with an arrest. Police
should have made it clear to the man, not only
thiat he was not under armest, but also that he
wias free to refuse to go with police. Police did
not do this and the Ombudsman believed this
case demonstrated a lack of understanding by
a relatively senior officer as to what constitutes
an arrest. Moreover, it was an illegal arrest as it
was for the purposes of questioning. The Om-
budsman recommended that the officer be
managerially counselled and the Police Serv-
ice have accepted this recommendation.
Additionally, the Commissioner’s Instructions
have been amended to define arnest. This in-
cludes, "where (the officer) would not let the person
leave if the person wanted to or where (the officer)
gives the person reasonable grounds to believe (the
officer) would rat [ef the person leave if the person
tovnded o™

Unnecessary arrest

The vice president of a swimming club ob-
served a twelve year old boy harassing and
hitting another boy. The man disciplined the
boy who then claimed the man had assaulted
him. That day, a constable interviewed the boy
and his parents {who did not witness the inci-
dent). Three days later, the constable called the
man and told him to come to the station that
evening to be interviewed. The man agreed
but was unable to keep the appointment. Later
that night, his solicitor sent a fax to police say-
ing the man declined to be interviewed but
would give police a written statement within
the week. The fax also provided the man’s
name, address and date of birth.

That same evening, the constable went to the
man's home and, in front of his children, ar-
rested him for the assault, The charge against
the man was proved in court but no conviction
was recorded.

The man complained about his arrest and this
was mvestigated by the Police Service. When
interviewed the constable said that he had to
arnest the man because he had not established
his complete identity. After reviewing the evi-
dence, the Ombudsman found that the man's



wlentity was established by his solicitor s fax
and also by the boy's parents who knew him.

The constable alse claimed that he needed to
speak to the man im person and, as the man
refused to come to the station, an arrest was
necessary.  The Ombudsman disagreed as the
constable only had 1o wait one week for the
man's statement.

The constable also sad that the man was 0
charge of a number of children at swimming
meetings and the boy’s parents were concerned
for the safety of their son. This was rejected by
the Ombudsman as there were no swimming
meetings scheduled and the man hiad been sub-
sequently asked to officiate at club functions
showing the club still had confidence in him
The pelice prosecutor also requested that the
bail conditions imposed by the constable be
removed, indicating the police prosecutor did
not think the boy's safety was at risk
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Crwerall, the Ombudsman found that the con-
stable's use of his arrest power was inappro-
priate and that he should have issued a court
attendance notice or summons. The Ommibuwds-
man recommended that the constable be ad-
monished and that police attached to his sta-
tion be instructed on the factors B0 be consid-
ered when deciding whether to arrest or pro-
ceed by summons. The Police Service disa
greed with the Ombudsman’s recommienda-
tions. The Ombudsman will continue to pur-
sue this matter

Improper delention

A fight broke out in a local pub one evening in
a country town in south western MSW. The
I'i.E'!"l'. .‘\.pi.lll!d onto the steeet and pitkrons came
out onto the footpath to watch, Police called
to the scene said that when they arrived they
saw a large number of people drinking aleohol
in an alcohol free zone. They wanted to dis-
perse the crowd as these people were becoming
agitated and abusive.
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A man present said that he walked over to the
incident to see what was happening, He main-
taines that at the time be had not been drinking.
He said that an officer told him to leave the area.
The man attempted to leave but was allegedly
grabbed by a police officer who twisted his arm
behind his back and put him into a police van.
He was then taken to the station and later ne-
leased but was never told why he had been
detained.

The man's complaint was investigated by the
Police Service. Police claimed they had de-
tained him as an intoxicated person. They
admitted that the appropriate paperwork for
detaining him under the [ntoxicated Perspons Act
was not completed but denied grabbing him
as he alleged,

The investigation revealed the man was sober
at the time and had therefore been wrongly
detained. The officers have now been charged
with misconduct, for their unreasonable deten-
tion of the man, and omission of duty, for not
properly documenting his detention as an in-
toxicated person. The Ombudsman was
satisfied with the action taken by the Police
Service but requested that the issue of the force
used in apprehending the man be dealt with as
part of the misconduct charge.

CONCILIATIONS

Overview

Conciliation continwes to be an effective and ef-
ficient means of resolving police complaints. This
year almost a quarter of all complaints were re-
solved through conciliation. While much has
been achieved over pecent years, the Ombuds-
man is keen to fuel the Police Service's
commitment to the conciliation process. With the
cooperation of the Police Service and Police As-
sociation, the Ombudsman is attempting to
develop strategies to improve the quality of in-
dividual conciliations as well az better utilise the
overall process to achieve its full potential.

The Ombudsman submitted a special report to
Parliament on conciliation in May of this year.
The aim of the report was to kdentify the strengths
arvd weaknesses of the current system and to
make recommendations for its improverment.
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A major advantage of conciliation is that it is a
speedy, informal and flexible way of dealing
with complaints. More importantly, complain-
ant surveys have shown that conciliation
generally results in high levels of complainant
satisfaction.

A lurther benefit of conciliation is that it in-
ereases the accountability of individual police
officers to the public and can provide a valu-
able learning experience for the officer
concerned. It also exposes systemic problems
in Police Service management. In essence, con-
ciliation forms an important part of the
Ombudsman’s overall strategy to improve
service to the public whilst recognising resource
constraints,

Anemerging concern is the increase in the con-
ciliation failure rate. In 1994/1995, 12% of
conciliations failed. Figures for this year show
that 24°% failed. The reasons for this increase
are not clear. However, the fact that complain-
ants are better informed about their rights and
options and are no longer willing to “go along™
with a less than entirely satisfactory outcome
may be a factor. It is also possible that there
may be a lack of commitment to the process on
the part of some officers. The increased failure
rate demands close monitoring and further
evaluation.

A Further concern is that the number of com-
plaints conciliated as a percentage of complaints
determined has fallen. This year the percent-
age of conciliated complaints was around 21 %
whereas the corresponding figure for 1994,/19495
was 253%. The Ombudsman is conscious of the
need to examine whether more complaints can
be appropriately resolved through conciliation.

Conciliation Survey

The Ombudsman continues to monitor all con-
ciliation records and surveys complainants
involvied in conciliation. This ensures the in-
tegrity of the current system.

Of the 845 successful conciliations, 539 retumed
the survey, a response rate of 64% [19% higher
than 1994/ 1995).



Survey results indicate a favourable level of com-
plainant satisfaction, which is rarely achieved
through formal investigation of complaints.
They are broadly consistent with last year’s
msulls:

¢ 446 respondents (B3%) wene satisfied with
the way their complaint was handled;

¢ 278 respondents (53%) thought that the Po-
lice Service might improve as a result of the
conciliation process; and

¢ 459 respondents (86%) were satisfied with
the manner and approach of the police of-
ficer who handled the conciliation.

It is clear that most complainants are happy to
conciliate if an apology is offered by the Police
Service. Our survey revealed that 63% (323) of
complainants felt an apology was a factor in
their decision ko concaliate. More than 79% {399)
of respondents felt that a senior officer under-
taking to speak to the officer involved was a
factor in their decision.

Negative factors also played a role in com-
plainants’ decision to conciliate. For 27% (134)
of respondents, the fear of damaging the ca-
reer of the police officer concerned played
some part in their decision. The fear of becom-
ing invalved in long disciplinary proceedings
or court processes was also a factor for 23%
(117} of respondents.

Concern about possible intimidation or threats
by police officers conducting the conciliation
was an issue for 7% (35) of respondents, Fear of
future harassment for failing lo conciliate was a
factor for 28% of respondents.

Integrity of the system

All information relating to conciliation of oral
complaints continues to be collected centrally
by the Police Service and passed on to the Om-
budsman. This year the Ombudsman received
753 reports of successful oral conciliations.

Each month approximately 15 oral conciliation

forms are randomly selected and a survey form
is sent o the complainants, Of the 129 surveys
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distributed between Movember 1995 and May
1996, 33 surveys (26%) were returned. The vast
majority (34%) of respondents indicated that they
were satisfied with the conciliation process.

Every conciliation form is checked for quality
and completeness. The Ombudsman found
maost forms were correctly completed.

Problems

Examples of conduct that is of concern to the
Ombudsman include police allegedly:

# requesting complainants to sign blank forms;

+ fabricating information on conciliation
documents;

¢ providing an inadequate explanation of the
conciliation process so that the complainant
does not fully understand what the process
involves;

¢ attempting to conciliate complaints ina situ-
ation where the conciliating officer was a
witness to the initial incident;

+ conciliating matters which are outside the
“class or kind” agreement between the Om-
budsman and Commissioner as to the
maltters that can be conciliated, specifically
alleged assaults; and

# arriving at complainants” homes uninvited
and unannounced in the process of attempt-
ing to conciliate a complaint.

Eecommendations

The Ombudsman’s special report to Parliament
on concilintion recommended the Police Service:

¢ train a small group of police officers in ad-
vanced dispute resolution techniques to
enable conciliation of complex complaints;

# refine practices for the selection of police of-
ficers to be trained for conciliation so that
the most suitable officers are selected;

¢ refine practices for the assessment and ac-
creditation of police officers who have
undertaken conciliation training;
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¢ review the scope of the authority of concili-
ating officers to enable them to negotiate
effectively;

+ conduct an ongoing evaluation of the overall
rate of conciliations, including careful moni-
toring of the reasons for failed conciliations;

+ consider a marketing program to increase
the profile of conciliations among police; and

¢ give specific responsibility to a senior po-
lice officer for the continued development
of the conciliation system.

The Ombudsman also recommended the cnea-
tion of a working party, including representatives
from her office and the Police Association, to
consider the recommendations and develop
other measures to enhance the conciliation sys-
tem.

It is encouraging that the Police Service has
broadly accepted the Ombudsman’s recom-
mendations and established the working party.

The Ombudsman is confident that the concili-
ation process can continue to deliver a cost
effective means of resolving complaints with a
high degree of complainant satisfaction.

RACE RELATIONS AND
OUR POLICE

Last year s annual report contained a piece on
the Ombudsman’s special report to Parliament
Race Relations and Our Police. The report focused
on the Police Service's practices and procedures
in its dealings with racial, ethnic and other mi-
nerity groups. [t looked into areas such as
cperations, recruitment, education and train-
ing. A number of major recommendations
werne also made to ensure that the Police Sery-
ice better service the needs of all members of
our broad community, including people from
diverse cultural backgrounds.

The Police Service has now produced a docu-
ment, Implementation Plan for the Charter of
Principles for a Culburally Diverse Society ( Ethnic
Affairs-Action Plan) Years 1996-2000, which
adopted many of the Ombudsman’s recom-
mendations as major strategies. Most strategies
require long term, angoing commitment from
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the Police Service. The Ombudsman is pleased
bo e that review mechanisms have been in-
corporated to ensure implementation of those

strategies.

The Police Team of this office has identified
“complaints from people from @ diverse beckground ™
as a significant issue for the 1996/97 year. We
are looking forward to working with the Police
service and groups with a special interest in
ethnic affairs to develop strategies to improve
service delivery to all members of our diverse
SOCiety.

PEOPLE WITH AN INTELLECTUAL
DISABILITY

Complaints about police from people with an
intellectual disability continue to be an area of
concern for the Ombudsman. The Police Serv-
ice has & responsibility to ensure that people
with intellectual disabilities are treated appro-
priately and enjoy the same rights as the rest of
the community. The following cases demon-
strate the need for improvement in police
procedures and training in dealing with peo-
ple with intellectual disabilities.

Case study one

A 22 year old woman with an intellectual dis-
ability complained about an alleged sexual
assault. A police officer interviewed the woman
in the company of her mother but terminated
the interview because she believed the woman
was incapable of meeting the legal requirements
of the Catls Act. Six weeks passed before a state-
ment was taken and the investigation could
continue. At the conclusion of the investigation,
police found that there was insufficient evi-
dence to charge any person with the offence.

The Ombudsman found that the investigation
had been unnecessarily delayed. The officer
had made a mistake about the woman's ability
to satisfy the Oaths Act and was wrong to de-
lay the investigation on that basis. The
Ombudsman also found the delays had been
prejudicial to the complainant's legal rights. The
Ombudsman recommended changes to police
procedures to include an automatic review of
any police refusal to take a statement from &
person with an intellectual disability.



Case study two

A 33 year old man with an intellectual disabil-
ity made a complaint to the Department of
Community Services about an alleged sexual
assault. The Police Service was notified of the
complaint 12 days after the alleged incident. A
further 15 days passed before the complainant
was interviewed. The interview took place one
day after the matter was raised in Parliament.

Thas interview was conducted in the facsimile
mom of the police station as an interview room
was niot available. [t was interrupted by staff who
needed to use the facsimile machine and station
noise as the room had no door The Ombuds-
man is currently reviewing an investigation of
the matter.

The Ombudsman is aware of the difficulties
faced by people with an intellectual disability
in making a complaint to this office. Under the
current legislation a complaint must be in writ-
ing. The Police Legrslation Amendment Act 1936
contains a provision giving the Ombudsman a
discretion in exceptional cicumstances to ac-
cept complaints that are not in writing. It 15
hoped that this provision will improve the ac-
cess of people with an intellectual disability to
the services of this office.

DOMESTIC VIOLENCE AND
APPREHENDED VIOLENCE
ORDERS

The Ombudsman recognises that domestic vio-
ence poses specific challenges to the Folice
Service, While this crime is prevalent and po-
licing domestic violence makes a substantial
demand on police time, complaints to this of-
fice demonstrate a lack of awareness by some
police of the victim's need for assistance. Vic-
tlims expect active intervention and in most
instances require police assistance to emsure the
violence is not repeated.

In recent years, changes in the legislative re-
sponse bo domestic vielence have led to a
different approach in the way police are ex-
pected to handle these problems. Folice are
now expected to arrest and charge when there
is evidence of viclenoe or theeats in order o
ensure the safety of the victim. The police re-
gponce is not only crucial to ensure the victim's

POLICE

immediate protection, it is also important to
prevent further violence or harassment. The
emphasis is on police taking action, in the form
of an Apprehended Viclence Order (AVO).
However, the success of AVOs in providing pro-
tection from further violence relies on police
enforcement.

The Ombudsman is concerned about com-
plaints that demonstrate a failure by police to
properly process AVOs. In one complaint, a vic-
tim complained to police that her ex-pariner
breached an AVO. However, there was no indi-
cation on the police computer that an AVO was
current and enforceable against him, This prob-
lem was resolved after inquiries conducted by
this office and procedural matters relating to
the handling of AVOs were reviewed by the
Police Service,

Domestic violence complaints to the Ombuds-
man also highlight the frustration resulting from
police imaction. Police are at times reluctant to
use their power of arrest when there is a breach
of an AV Yet, the best protection o victims is
a policy of intervention. Police failure to respond
can also have an adverse effect on whether a
victim of domestic violence calls police again
for help.

For instance, a complaint received by this of-
fice concerned a victim who contacted police
for assistance. Police did mot attend until three
days after the initial call. Although the victim
experienced further threats and harassment from
her partner she was reluctant to contact police
again as she believed that police would once
again fail to respond. This complaint was suc-
cessfully conciliated with the officer concerned.
He required further training emphasising the
importance of responding to calls that are made
by victims mequesting assistance,

The Ombudsman believes domestic violence
represents a continual threat to the victim's
safety and justifies vigorous enforcement efforts
by police,

This office continues to receive a significant
number of comiplaints from women alleging
failure on the part of police to take action on
alleged breaches of AVOs. Many of these have
been satisfactorily resolved by concihation.
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These matters have highlighted the need for
sensitivity and flexibility by police who are con-
fronted with these situations regularly. Most
importantly, the success achieved through con-
ciliation demonstrates that improved
commurication between victims and police can
help resolve problems before they escalate.

The need for training is evident in complaints
relating to the failure of police to provide fol-
low up information to victims of domestic
violence. In one case, a victim complaining to
this office expressed great dissatistaction with
a domestic violence liaison officer who dis-
missed her complaint as being trivial and, upon
her réquest for further information as to her
rights, advised her that there was nothing avail-
able at the police station.

The Ombudsman is committed to assisting the
Police Service to have a clear policy on domes-
tic violence and adequately train personnel to
respond appropriately.

ABORIGINAL ISSUES

Despite significant problems in the relation-
ships between Aboriginal communities and
police, few resources have been available to this
office to address this issue, Cur visits to remote
areas over the years have revealed that simple
practical measures can often help to minimise

these problems.

The Royal Commission's interim repaort cortained
a recommendation for the establishment of an
Aboriginal Complaints Unit within this office. In
response, the Government provided funding for
such a unit. Three specialist investigators have
now been employed to work in this arca.  The
it will focus on:

# giving Aboriginal le better access to the
services of the office through regular visits
by staff to key locations throughout the State;

¢ consulting with Aboriginal communities
and police in order to develop strategies de-
signed to improve police/Aboriginal
relationships in specific key locations;

+ introducing culturally appropriate dispute
resolution strategies as one method of re-
solving disputes between Aboriginal
communities and police;
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¢ directly monitoring police investigations
into Aboriginal complaints;

# ensuring the office directly investigates a
number of complaints from Aboriginal com-
munities which raise systemic issues;

¢ providing independent advice to the Police
Service and Police Minister on the Police
Service's implementation of its Aboriginal
Strategic Plan and the recommendations of
the Royal Commission inte Aboriginal
Deaths in Custody; and

# conducting research consistent with the
unit's major activities.

Policing in Wilcannia

Bearing the slogan “Wilcannia Police Survivors
Club”, a T-shirt worn by police in Wilcannia
has come to the attention of the Ombudsman.

With an emblem of a police baton and wooden
club centred on the Aboriginal flag, the argu-
ably racist overtones of the shirt are disturbing,

The officer responsible for designing the shin
said the Aboriginal flag was used to acknowl-
edge that Wilcannia was an Aberiginal
township. The crossed club and baton were
supposed to symbolise previous riots between
police and the local community. Any intention
to deface the Aboriginal flag or offend the Abo-
riginal population was strongly denied.

Diespite that confident response, the previous
Wilcannia Patrol Commander had some con-
perns about the shirts. He said that he advised
s officers to use their “discretion” when wear-
ing the shirts and suggested they be kept as
“mementos” only. The bottom line is that the
T-shirt continued to be worn.

While the Police Service has now directed that
officers wearing the T-shirt may face discipli-
nary proceedings, the Ombudsman will be
looking into the matter further and consulting
the community over the issue.

The Wilcannia Patrol has also come under seru-
tiny after two police officers were seen running
naked across a bridge near the local post of-
fice. To their embarrassment, the drunken es-
capade was captured on film. On duty police



did not respond to this “offensive behaviour”
with the diligence one might expect the aver-
ape citizen b0 face. Instead, a police car coni-
venently arrived at the scene to escort the of-
ficers home.

A Police Service investigation into the event fol-
lowed. The behaviour of the “streakers” was
found to be “unacceptable and embarrassing
b the Police Service”.  Admonishments were
recommended, Disciplinary action against the
police escort was not proposed.  The Cmbuds-
man is considering this case in the context of
past and present policing practices in Wilcannia.

Wilcannia Police
Survivors Club

O a posibive note, i June 1996 the Police Serv-
ice used an independent facilitator to coordinate
ameeting between police and the local Abongi-
nal community in Wilcannia. The purpose of
the meeting was bo improve relations between
these lwo groups.

Without reaching a firm conclusion on the ef-
fectiveness of these measures, the Ombudsman
is pleased with this attempt by the Police Serv-
ice o deal with past problems between paolice
and the community in Wilcannia,
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Unreasonable Search

On 4 April 1995 police boarded a school bus
putside Grafton. Police were conducting imguir-
s in relation to property offences including
the theft of watches which had occurred about
a week earlier. The decision to board the bus
wias based on information implicating a young
Aboriginal person and several others whom the
bus driver had seen wearing new watches on
the bus the previous week.

Rather than ask the bus driver whether the
known SUSPECTs may be on the vehicle, J.'lﬂlli.{i'
boarded the bus and commenced questioning
all of the Aboriginal children. The children were
asked to show the officers any watches they
were wearing and one Aboriginal child had her
bag searched. Approximately eight to ten chil-
dren were gquestioned. However, the
non-Aboriginal children on the bus were not
guestioned or searched. It was not until the of-
ficers completed their inquiries that they asked
the bus driver whether the identified suspects
were in fact on the bus. They were advised that
the suspects were not,

The police investigation into the matter found
the complaint not sustained, on the basis that
the police officers held a “reasonable suspi-
cion”, sufficient to justify their actions in
questioning and inspecting the children. The
Cmbudsman is currently reviewing the police
investigation, The basis for the police officers’
action: that dﬂ}', I-::Evl:h.-l.-r with a consideration
of the allerpatives available to themn in their
investigation, raise an important issue as to
whether police could have better preserved
their relationship with the Aboriginal comm-
nity without compromiszing their need to
investigate an offence.
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CASE STUDIE

PAYING REGISTERED POLICE
INFORMANTS

The Ombudsman received a complaint by a reg-
istered informant alleging that a police officer
promised him a new car and assured him he
wiould not go to gaol if he assisted with a police
investigation. He also alleged the police officer
misused money obtained from the Police Serv-
ice for the purchase of drugs by the informant
as part of the investigation. Specifically, he al-
leged that only 550 of the 5150 obtained was used
to buy drugs, with the remaining $100 being
shared by himself and the officer.

While the informant’s allegations were not sub-
stantiated, a number of concerns remained.
Police Service inquiries revealed that proper
procedures relating to the payment of registered
informants had not been followed.

In The NSW Palice Informant Management Plan a
clear distinction is made between the payment
of “working expenses” and “rewards” to reg-
istered informants. Working expenses, which
cover all reasonable expenses incurred by the
informant v supplying information to police,
must be recorded and approved at a senior level
within each patrol or taskforce. Applications
for rewards, on the other hand, are assessed by
a ceniral Reward Evaluation Azsessment Comi-
mittee.

Im this case the distinction became blurred. The
officer stabed that he told the informant that if
he bought a “fifty”, be could “keep the change”
and “pay a few bills or take kis girl out to fea”.
The 5150 was recorded as both a working ex-
pense and monetary benefit.  These records
were endorsed by the appropriate supervisor
and no application to the Reward Evaluation
Assessment Committee was made.

The Ombudsman was concerned by the failure
of the Internal Affairs investigator and Region
Commander to question this payment. The
Police Service also suggested the possibility that
the payment of de facto rewards to informants
was accepled practice within the Service. The
Cmbudaman is now conducting a direct inves-
tigation into the Police Service’s procedures and
practices in the area.

ANMUAL REPORT 1995/96

THE SINKING OF THE ‘TERRACE
STAR’

Last year's annual report mentioned the tragic
sinking of the Terrace Star fishing trawler. Two
men drowned after the boat ran aground at
Green Cape near Eden. The sole surviver,
Dustin Garrett, was charged with manslaugh-
ter by police over the death of his two crew
mates. The proceedings prevented the NSW
Coroner from commencing an inguest into the
deaths. Allegations were made that Mr Garrett
was charged to avoid an inguest and cover up
police inaction in relation to the attempted nes-
cue of the men. The charges against Mr Garrett
were dismissed.

While this office received telephone complaints
from people in Eden requesting the Ombuds-
man be investigate the matter, it was not until
late February 1995 that a written complaint was
received, The Ombudsman directed that an in-
vestigation be conducted.

The Police Service found no evidence of any
cover up by police. The decision to charge Mr
Garrett was made when Mr Garrett, according
to the officers concerned, told police that he was
left in contrel of the boat while the other crew
members were asteep. As the boat came close
to Green Cape he left the wheathouss for fif-
teen minutes. Mr Garrett also said that he had
smoked cannabis prior bo leaving Eden on the
Terrace Star.

The Major Crime Squad investigated the mat-
ter. Witnesses were interviewed and police
decided to charge Mr Garrett. The Legal Serv-
ices Branch was consulted and advised that
there was sufficient evidence for manslaughter

charges,

The magistrate, in dismissing the charges, made
noadverse comment (nor did the coroner) abouwt
the charges being brought. The Director of Pub-
lic Prosecutions considered having Mr Garrett
tried before a judge, but did not proceed. The
Crmbudsman, on the evidence, could nat cons
clude that the charges were brought with the
intention of thwarting a coronial inquest.

Ohne issue which arose was the taking of a blood
sample from Mr Garrett. The Marine (Boafing
Safety - Alcohol and Drrugs) Act provides that
police can request a person to provide a blood



of urine sample where that person has been
admitted to hospital because he or she has been
mvedved in an accident while operating a ves-
sel. However, the sample can only be taken
within two hours from the time the person op-
erated the vessel, Mr Garrett’s blood sample
wis taken well outside the two hour period.

The officer who requested the sample thowght
that there was no time limit and had Lttle ex-
perience of boating accidents. The magistrate
accepted the officer was honestly mistaken in
thinking he could have the sample taken.

The Police Service investigation also examined
the role of police in the fescue attempt. Corm-
ments had been made that police were late in
going to Green Cape to attempt to rescue the
men on board.

The investigation found that an emergency call
was reorived from the Terrace Star at 4.28am and
police were called at 4.36am. The constable
called a number of bodies to coordinate a
sarch. However, it was not until 6.15am, near
sunrise, that the police boat left Eden. The sec-
tor commander was not notified until 7.15am.

The corener found police were justified in mot
leaving Eden earlier as the boat was not
equipped with aids for night navigation. He said
e cifference would have been made had the
sector commander been notified earlier as there
was Little more thal the constable could have
done. The coroner recommended that Eden
have permanent Water Police present and a re-
view be carmied out into upgrading emergency
services and equipment available at Eden.

Having reviewed all the evidence, the Ombuds-
man has notified the Police Service of one
matter requiring further attention and expects
this matter to be resolved shortly, The Ombuads-
man is also pursuing the Service’s compliance
wilh the coroner s recommendations and has
requested that the Service extend the review o
all coastal police stations.

MISTAKEN IDENTITY
In 1993, a man was arrested by police for sus-

pected possession and supply of amphetamines.
The principal evidence against the man was pro-
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vided by transcripis of intercepted telephone
conversations. Police identified him as the per-
son discussing the purchase and distribution
of amphetamines. The transcripls wene passed
on to officers from another agency who ar-
rested the man and others in relation to an
amphetamine operation.

The man protested his innocence. However,
on the basis of the evidence provided to the
magistrate, the magistrate set stringent bail
conditions. The man was unable to meet the
conditions and spent 14 days in gaol.

The arresting officer then listened to the origs-
nal intercepted telephone conversation. He
then had the voice identification checked by
another officer. This officer sald that the man
had been incorrectly identified and that the
voice belomged to someone else.

The charges were dropped and the man was
released from prisom. He claimed that not only
had he been humiliated by the whole expen-
ence but his arrest had adversely affected his
business. He featured in several newspaper
articles under headlines such as "Twwo mien
charged over amphetantines”.

The Police Service made no findings against any
officer and refused to pay compensation for the
time the man spent in gaol.

Howewver, the Ombudsman noted that the in-
vestigation inko his complaint revealed that the
officer who had transcribed the telephone con-
versations implicating the man had made
handwritten notes which were then typed.
From the handwritten notes, it was clear that
the officer was not certain of the dentity of the
voice. When the notes were typed the officer
failed ko convey that uncertainty and did not
miake any effort to check the voice identity with
another officer. The Ombudsman found that the
officer had been negligent.

The Ombudsman was of the view that the ar-
rest was unreasonable. Had police been
diligent, it would have been clear that there was
insufficient evidence to arrest the man. The
CUmbudsman therefore recommended that the
Police Service consider providing an ex-gratia
payment to the man. She also requested that
the Police Service apologise for the delay which
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occurred in the investigation of his complaint.
The Folice Service has now agreed to enter into
negotiation concerning compensation and
apologise to the man,

DOG SQUAD

An anonymouws complaint was received about
a police dog squad. It alleged that police were
using departmental purchase orders to buy
car batteries, tyres and other items. The steal-
ing of petrol and food and selling items of
police uniform in a sports store owned by one
of the squad members was also mentioned. It
was also alleged that unmarked police vehi-
cles were being used for a range of non-police
activities such as working & turf farm, making
deliveries, taking children to swimming com-
petitions, private security work and travelling
ko race meetings. The squad also allegedly had
a corrupt relationship with a smash repairer,
who added the cost of repairing their private
vehicles to departmental vehicles.

The Police Service’s investigation found insuf-
ficient evidence to prove the allegations. When
questioned, police denied using their vehicles
for business or family purposes and the inves-
tigation went no further The investigation
discovered an officer had used his police vehi-
cle to travel from Sydney to Mudgee to visit
his girliriend during work hours and charged
the petrol to the Police Service and that some
squad members had been double dipping by
claiming both meal and travelling allowance for
country trips. It also revealed a sports shop
owner admitted selling police issue running
shoes and providing himself and other officers
with replacement shoes from his shop. Because
no money had changed hands, the police in-
vestigator recommended the officers be
counse]led.

The Ombudsman was dissatisfied with the in-
vestigation. An excessive number of uniforms
had been ordered by the squad. Some officers

MICHAEL GLEESON - CUSTOMER SERVICE
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Scientific amd Indusirial Research Organisation in
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Swprere Conrl pegistry before jiming fie Orabiads-
mitn’s office in Novemiber 1993, Sirce then, Michaels
ﬂllf:'il'u.'llfl.llﬁ -:lr;gd'rnb.:'rl'n.nu.lu'ln:! couiemripnicalbioer shails
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uplr:r.!mrnl' 1o bhe r.-n-_:l.'?'mz qf.'rf.zri'agrr o e Crslomer
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bad ordered five or six pairs of footwear a year.
(xhers made multiple orders of overalls, leather
caps and leather jackets, yet an internal audit
repart revealed no excess orders for the vear.

Ombudsman investigators who visited the Pur-
chasing and Supply Branch also found that
necord keeping was deficient, leaving the sys-
fem open b norts.

The Ombudsman noted that the investigating
police had not searched the sports store which
allegedly had been selling items of police uni-
farm.

When investigating the claim of excessive smash
repairs, the investigator found that 16 damage
claims had been made in one year. The squid
had only 13 vehicles. The average claim was for
around $2-3,000, though one claim was for
$12,795. One officer who said his car had sus-
taimed “minor damage” incurred a bill for over
5,000 and a battery was also supplied to the
car. The officer responsible for the car said that
a battery was not needed. He believed another
oéficer had ordered it 50 the smash repatrer could
have it. He failed to report the matter.

Although no corrupt relationship with the
smash repairer could be proved, the squad no
longer deals with that smash repairer.

The investigation highlighted poor supervision
of the squad and its lack of accountability. Cer-
tain conditions enjoyed by the dog squad left
the system epen to abuse. For example, offic-
ers are able to take police vehicles on leave as
loeg as the dog travels with them.

The Ombudsman recommended i her report
that a review be undertaken of all dog squad
operations to assess whether the present system
is cost effective and whether the squads should
be maintained in their present form. The officer
who travelled to Mudgee to visit his girlfriend
has since pleaded guilty to five departmental
charges and is likely to be demoted.

IMPROPER PERSONAL SEARCH

Shortly after midnight, a 21 year old secial
worker was riding his motor cycle with a friend
when something suddenly flew into his eyes,
temporarily blinding him and causing his bike
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to swerve. Two uniformed officers performing
mobile random breath test duties pulled them
over and required the rider to produce his driv-
ing licence.

Believing the rider was under the influence of
alcohol, one officer subjected him to a breath
test which proved negative. When the rider
asked why he had been stopped, the officer told
him not to be a “smart-erse” and proceeded o
search him in front of a gathering crowd of
onlookers. Finding nothing incriminating, the
officer angrily told him to go home, Upset by
the officer ‘s hostile and sarcastic behaviour, the
rider asked if he had the right to know the of-
ficer s name. The officer allegedly said: "[f wou
don't leave note I'll put you in the back of the car
and show you how much right you heoe, New get
an your bike and piss off!™

Upset at his treatment by police, the social
worker complained to the Ombudsman. The
substance of his complaint was that the police
officer had acted offensively, improperly
searched him and failed to supply his name
when requested.

A sergeant who initially inquired into the mat-
ter believed the police had acted properly and
recommended against a full investigation, This
was duly endorsed by the District Commander
who commented :

“The officers ... domot recall searching [the com-
plainant]. Howeper if police did serrch |the
complainant] their ackions would have been
justified within section 357E {a) and (b) of the
Crimes Actwhich gives police the power to shop
and search perspns and vehicles. There is no
evidence to suggest the use of abusive language
by police ... | recommend no furbher action .7,

The Ombudsman reviewed the papers and dis-
covered that, contrary to the District
Commander ‘s assertion that the officers did not
recall searching the complainant, one of the
officers had not even been interviewed. The
Ombudsman then directed that further inguir-
ies be carried out, Subsequently, the sergeant
reversed his position and recommended a full
investigation.

The Acting District Commander “strongly disa-
greed” with the sergeant’s recommendation. He
was of the opinion that "if would suffice of both

a5
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[officers] were spoken fo .. and reminded of their
responsibilities when stopping members of the pub-
fic for the purpose of @ breabh analysis test™.

The Ombudsman, after again reviewing the pa-
pers, found the following significant anomalies:

# the officers” versions did not refute the com-
plainant’s allegation that he had been

searched;

# if a search did take place, it would not ap-
pear to have been justified under s.357E of
the Crimes Act due to the absence of a “ree-
sonhle suspicion”;

+ the passenger, a crucial witness in the mat-
ter, had not even been interviewed;

% the search, if it occurred, had not been docu-
mented and there were no instructions
mquhingﬂwdmmnenmﬁnnnimhes;am:l

% the Commissioner’s Instructions clearly me-
quire officers to immediately supply their
name, rank and number to members of the
public upon request, and this instruction did
not appear to have been complied with,

Accordingly, the Ombudsman directed a full
investigation be carried out.

The Ombudsman found that one officer had
used abusive language towards the social
worker and failed to supply his name upon re-
quest. It was also found that the officer had
unlawfully searched the social worker. The
officer did not have a reasonable suspicion that
he had in his possession, or was carrying on
his motor cycle, some article which wis “sfolen
or otherwise wunlrwfully sbieined”™ or “any thing
sesed or intended bo be used v bhe commission of an
indictable offerce”. This officer has now been for-
mally admonished in respect of his misconduct.

Alarmed by the absence of any instruction re-
quiring searches to be documented, the
Ombudsman recommended that the Commis-
sioner’s Instructions be amended bo ensuare Ehat
all searches ame recorded in the searching offic-
er’s notebook. She also recommended that where
searches are carried out by officers, the specific
nature of their reasonable suspicion should also
be documented, Unfortunately, this recommen-
dation has not been accepted by the Service.
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The complainant subsequently thanked the of-
fice for its intervention:

“It seemes that were it not for the diligence of the
people at the Ormbudsman's Office, my complaimt
would have been dropped al a very early stage in
the proceedings .. [ appreciate and am impressed
by the Ombudsman’s Office picking up on and
pursuing the “anomalies”™ in the preliminary in-
quiries report ..

“.. | remain disturbed that acting against police
musconduct involoes such a protracted, compli-
cated and formidable process. Were [ a street kid
with no permanent address, [imited literacy skills,
ma gecess fo typing facilities and limited keoml-
edge of my rights, it would have been almost
inmpossible to fake rey corrpladiet fo this leoel, Add
fo thes the efforts of the police to sweep my com-
plaint under e corped, and [ can’t help but feel
Fhrat frastice st all too rarely be serped.”

“PAY BACK” COMPLAINT

In February 1994, this office received a complaint
in relation to two detectives abusing travel al-
lowance in 1990, A number of other matters wen:
raised concerning impropriety on the part of
Officer A. The Police Service imitiated a full in-
vestigation and two of the issues wene sustained.
The issue of both officers” abuse of trave] allow-
ance was referred to the Director of Public
Prosecutions (DPP) for advice on criminal
charges. The issue of Officer A submitting a de-
ceitful report was referred to the Service Solicitor
for advice on departmental charges.

During the investigation concerns were raised
as to whether this could be a “pay back™ com-
plaint from members of the Police Service
against whom Officer B had made allegations
of corruption,

After careful consideration of the material pro-
vided through the police investigation, this
office found the allegations against the officers
unable to be determined because of the con-
flicting evidence on the issues sustained by the
Service. The four year delay in the lodgement
of the complaint also raised the question of the
motive for the complaint.

The DPP declined to lay criminal charges
against the officers as there was insufficient
evidence to warrant criminal proceedings.



However, the Police Service decided that Od-
ficer A should be departmentally charged with
two counts of misconduct. The Folice Tribunal
subsequently dismissed both charges as it
found they were totally unfounded.

The Ombudsman believes that this case high-
lights the need to protect the complaints system
from being unfairly used against officers who
neport misconduct by their colleagues.

POOR PARKING, POOR MEMORY

In 1993, a car owner complained that he had
received a number of parking infringement no-
tices [PIMs) for parking offences that were not
his. The man stated that his registration plates
had been seized by police some fifteen months
earlier.

An investigation revealed that the officers who
confiscated the plates had kept them. One of
the officers had just become a member of the
newly formed Special Operations Group (SO0 )
Al various times, the plates were used on 500s
vehicles, supposedly involved in covert opera-
Hons. Dhiring this time, 23 parking infringement
notices were incurred, none of which were paid.

The investigation into the officers” conduct was
obstructed by poor documentation and unreli-
able evidence given by the officers. Motor
vehicle logs for one vehicle had disappeared.
However records identified the officers who
were in the vehicles when parking infringement

notices wiere issued.

In one case, a PIM was issued toa vehicle driven
by the officer who originally seized the plates.
Oddly, he stated that he was unaware that these
plates were used on this vehicle or any other
vehicle attached to the 504G,

On ancther occasion, a parking patrol officer
spoke with two officers while issuing a PIN.
She recalled the incident in some detail. How-
ever, police could not recall the PIN, the
comversation or the covert registration plate of
the vehicle, One officer could not even rememe-
ber that the vehicle existed.

In fact, none of the officers could recall ever

being isswed with a FIN. Many denied that they
had parked where the infringement was issued.
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Others stated they were not even in the area,
despite documentary evidence o the contrary.

The Ombudsman took a dim view of the offic-
ers’ evidence.  Although the Police Service
sustained the complaint on poor supervision
and failure to follow proper procedures, the
Ombudsman’s report focused on the officers’
truthfulness. The Ombudsman found that all
eleven officers had given misleading evidence
and recommended disciplinary action against
them. She also recommended a review of the
use and accountability of motor vehicle log
books and use of “covert” number plates.

The Police Service has accepted the Ombuds-
man’s recommendations.

RACISM AND VICTIMISATION

In May 1996, the Ombudsman reported on a
complaint by Senior Sergeant Ken Jurotte, an
Aboriginal officer, who claimed that he had
been the subject of racism by police and vic-
timised as a “whistleblower"”,

Bourke

Senior Sergeant Jurotte had had a sucoessful ca-
reer in the Police Service smoe 1973, In late 1989,
he was appointed patrol tactician at Bourke, a
town with a large Aboriginal population.

Senior Sergeant Jurotte encountered racist be-
haviour by certain police at Bourke, some
directed towards him and his wife, who was
also Aboriginal. He complained to his patrol
commander who, according to Senior Sergeant
Jurotte, “did absolutely nothing”. He then
sought a transfer through his Dhstrict Com-
mander who “lgnored mry plea for help™  His
Region Commander also allegedly failed to
assist him. Subsequent events prompted Sen-
ior Sergeant Jurotte to make a formal
complaint about these matters.

In March 1992, the ABC screened a videotape
of a "bad taste” party which featured two po-
lice officers with their bodies blackened and
nopses around their necks, parodying Aborii-
nal men who had died in police custody: I8 was
rumouned among police that Senior Sergeant
Jurotte had been involved in providing the
videotape to the ABC.
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The black faces” incident was immediately in-
vestigated by the Police Service. An issue
canvassed in the investigation was the involve-
ment of Bourke police with the video. There
was a stark contrast between the evidence of
Senior Sergeant Jurotte and his patrol com-
mander on this ssue, Semior Sergeant Jumtie
belisved that the investigation would find that
his patrol commander had been untruthful and
he would therefore be dismissed from the Po-
lice Service. However, Senior Sergeant Jurotte
was advised that the patrol commander at
Bourke would remain in that position.

It was this which prompted Senior Sergeant
Jurotte to make a formal complaint about his
treatment at Bourke because [ was defermined
that | would ro longer put up with what had gone
pn for far too long and was no doubt going fo be for
worse.”

The Police Service initiated an investigation into
this complaint and decided to transier both
Senior Sergeant Jurotte and his patrol com-
mander from Bourke.

Wilcannia

In May 1992, Senior Sergeant Jurotte com-
menced duty as patrol commander at
Wilcannia, which also has a significant Aborigi-
nal population. According to Senior Sergeant
Jurotte, his new district commander told him
at the outset: “[ know rofat went on in Bourke. ...
I mever .., toarted you fere.”

In his complaint, Senior Sergeant Jurotte said:
“Despite my efforts to support and work with [the
district commander] # became quile obuious to
me that ke ad little, if any, regard for my ability
nor the progress that had been made in the relations
between police and Aborigines tn Wilcannia nor the
substantial reduction in crime”. He was also con-
cerned about certain “covert” audits of the
Wilcannia Patrol: “..ome expects audils or inspec-
Hone but [ suggest that these audits called for
additionally by the District Commander would be
identified, by any independent observer, as victini-

sation or harassment”,

The Police Service's investigation of Senior Ser-
geant Jurotte's complaint about the Bourke
police and his commanders was completed in
September 1992, Only two issues about racist
behaviowr were sustained. However, the Police
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Service did not advise Senior Sergeant Jurotte
of the outcomne of its investigation. He had to
telephone this office for that information.

Senior Sergeant Jurotte then submitted a report
to the Assistant Commissioner (Professional
Responsibility) which concluded: “Sir, [ would
requies! that ney fonily and [ be supplied with some
kind of officinl notification as to the curnmit shatus of
the tnoestigation as @ matter of urgency so that we
can put the whole distasteful and soul destroying
episode befiinid ws”. The Police Service did not
respond to Senior Sergeant Jurotte. Instead, it
referred his request to this office with a sugges-
tion that this office “might crre to consider provading
appropriafe adeice”. The Ombudsman has de-
scribed the Police Service's response as “disgraceful”.

Mrs Jurotte wrote to the Minister for Police, also
complaining about the lack of notification from
the Police Service about its investigation into
her husband’s complaint:

* Ken is looked 1pom as a ‘tofastlebower’ by many
members of the Service including police in very
Ieigh pasitions within the Service. ... Ken has fold
mre that e may shortly recefpe some aduice as
to what 15 gaing ov. In oy opinion it is fea little
too lafe. [f this is the Police Service's version of
fooking after its people ., it is beyond conlempl.
We have lived with rumours and innuendo for
the pasf foeloe mgeths.”

In May 1993, the Police Service advised this
office that it would conciliate Mrs Jurotte's con-
cerns. However, no attempt to conciliate the
matter oocurmed until July 1993,

In the course of the conciliation, Senior Ser-
geant and Mrs Jurotte raised their concerns
about Senior Sergeant Jurotte’s treatment by
his district commander. Senior Sergeant
Jurotte said:

I have no dowubt that certain problems [ have en-
countered since lequing Bourke have been directly
attribulable to what happened there and Hhe fact
that | chose to take on o semior palice offcer... |
am looked upon by some os a whisteblower or
someone who hecks He system”,

Mrs Jurotte said: “1 feel my hushand has been wic-
Hmized ... Because he took a stend on racist behat-
ionr by police”,



The Police Service attempted to conciliate the
Jurottes” concerns, namely:

¢ the transfer of the former patrol commander
from Bourke to Raymond Terrace, a patrol
with a large Aboriginal population;

¢ the Police Service’s delay in advising them
of the outcome of its investigation into the
Bourke police; and

¢ the district commander s lack of support for
Senior Sergeant Jurotte and the “covert”™ au-
dits of the Wilcannia patrol.

Conciliation was effected on the basis that these
matters would be “brought to the attention of”
the Commissioner and the new region and dis-
irict commanders. However, Senior Sergeant
Jurotte was then advised of a proposed “inde-
pendent external” audit of the Wilcannia patrol.
The Region Commander was of the view:

“It is obwious the patrol of Wilcannia has lacked
leadership sirce Senior Sergeant Jurotte took over
commuand. There has elso been a significant un-
favourable increase in community - police
relations since his command. | have directed o
patrol eudit be cerried out and then the question
af iz suibability to rermain in comemuned may haoe
to b addressed.”

The new Region Commander subsequently di-
rected an “operational audit” of the Wilcannia
patrol. Following the audit, Senior Sergeant
Jurotte indicated that he wished to continue his
command of the patrol. However, on 25 Au-
gust 1993, he was relieved of his command.

The complaint

Senior Sergeant Jurotte then made a “com-
plaint” in the form of a submission to the
Commissioner. He claimed that his treatment
during his command of the Wilcannia patrol,
and the decision o remove him from that com-
mand, were the result of racism and his adverse
identiftcation as a “whistleblower™,

The Police Service investigation

The Police Service's investigation into this com-
plaint alse encompassed a number of
"complaints” about Senior Sergeant Jurotte him-
self. The Police Service described it as "the ome
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comprehensive investigation” of “linked” com-
plaints. Senior Sergeant furotte was interviewed
about not only his complaint but also matters
concerning his own conduct. Understandably,
this affected his perception of the nature of the
investigation: * [ belieoe that my originel complaint
hras been turned around and | am ot ewed a5 the
problem .. this iroestigation is simply another ex-
ample of the ichimisation med harassment that my
farily and | have had fo endeere”,

The Police Service found Senior Sergeant
Jurotte’s complaint not sustained while find-
ing almost all of the issues concerning Senior
Sergeant [urotte’s conduct sustained. The Serv-
ice Solicitor advised that there was sufficient
evidence to prefer 11 departmental charges
against Senior Sergeant Jurotte. However, the
then Assistant Commassioner (Professional Re-
sponsibility) advised that he would only have
Senior Sergeant Jurotte admaonished.

The Ombudsman’s investigation

The Ombudsman’s investigation focused on the
“considerations leading to the decision to relieve
Senipr Sergeant Jurodte of his command”,

The Ombudsman ultimately found that:

¢ there wasa failure to provide adequate sup-
port to Senior Sergeant Jurokbe as a
“whistleblower”;

¢ there was a failure to provide adequate sup-
port to Senior Sergeant Jurotte as a senior
Abaoriginal police officer, thereby prejudic-
ing his career prospects in the Police Service;

# the circumstances leading to the decision to
relieve Senior Sergeant Jurotte of his com-
mand of the Wilcannia patrol were
unreasenable and oppressive, invelving in
particular a denial of procedural fairness;

% there was a failure to investigate Senior ]
geant Jurotte’s complaint in a proper
manner, to dentify the real basis for that
complaint, and to address various manage-
rial deficiencies on the part of the Police
Service.
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On this basis, the Ombudsman recommended:

+ there should be a meeting belween an ap-
propriate senior representative of the Police
Service and Senior Sergeant Jurotte at which
there would be a proper acknowledgment
of, and apology for, the inadequate support
for Senior Sergeant Jurotte;

&  there should be a review of the decision to
asdmonish Sentor Sergeant Juroite;

¢ the Police Service should develop and im-
plement specific measures to ensure that
Senior Sergeant Jurotte's career would be
supporbed;

# there should be a review by a senior officer
of the Police Service not associated with the
miatter to determine whether and what man-
agement action should be taken in respect
of the officers whose conduct adversely im-
pacted on Sendor Sergeant Jurotte;

¢ the Police Service should review relevant
managerial practices to prevent a recurrence
of the management problems identified in
the Ombudsman’s report;

# the Police Service should review its policies
and strategies with respect to the appoint-
ment of Aboriginal police officers to senior
positions and for sensitive locations; and

#  the Ombudsman’s report should be referred
tor the Police Service's Internmal Witness Sup-
port Unit for consideration in the
development of the Internal Witness Sup-
port Management Plan.

The Police Service’s response

The Police Service initially advised that the
Acting Deputy Commissioner would make an
appropriate apology on behalf of the Police
Service to Senior Sergeant Jurotte. However, it
subsequently emerged that the question of an
apology would not be considered until after the
Eoyal Commission’s inguiry into the matter.

The Assistant Commissioner (Professional Re-
sponsibility) directed that Senior Sergeant
Jurotte should not be admonished.
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As to supporting Senjor Sergeant Jurotte's ca-
reer, it would appear that there is now no
opportunity for the recommendation to be im-
plemented: Senior Sergeant Jurotte has left the
Police Service.

The review of possible managerial action in re-
spect of the officers whose conduct adversely
affected Senior Sergeant Jurotte was deferred
pending conclusion of the Royal Commission”s
inquiry.

The Acting Deputy Commissioner has provided
the Ombudsman with her review of deficient
managerial practices and invited this office to
comment on whether the managerial issues in
question have been “suitably addressed”.

The Police Service has also advised that its
policy and practice on the appointment of Abo-
riginal officers to senior positions and /or
sensitive locations has been addressed in its im-
plementation plan for the Charter of Principles
for @ Cuelburally Diverse Soctety.

The Ombudsman’s report has been considered
in the Service’s development of its Inlermal Wit-

riess Support Policy and Management Program.

PYJAMA PARTY

A newly arrived Chinese immigrant and his
wife left their flat late one evening to go for a
drive. They felt unable to sleep because it was
hot. He was dressed in a singlet and white
boxer shorts and she was in her “nightie”. The
wifee drove the car and stopped in the carpark
ata railway station to talk. They swapped seats.

Police approached the man in the driver's seat.
They checked the car and issued a defect no-
tice in regard to a headlight, blinkers and
engine oil leak. The man tried to point out that
the lights were operating by tuming them on.
The situation escalabed and the man was ar-
rested for offensive language. A struggle
followed and the wife was arrested for assist-
ing her husband. Four police cars with sirens
on were sent to the scene, while seven cars
were on standby.

The couple were taken to the police station and
charged with offences such as “offensive lan-
guage”, “assault police™ and “resist arrest™
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Those charges were subsequently dismissed at
court. The couple came to the Ombudsman for
assistance. They alleged the husband was
kicked during his arrest. Statements were ob-
tained and the matter was referred to the Police
Service for investigation. The Police Service
found the assault matber not sustained.

After reviewing the evidence, the Umbudsman
found an assault had ccourred on the husband
and recommended the Director of Public Pros-
eculions review the evidence. The DPP
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decided a charge should be laid against one
of the constables

The Ombudsman also found police had
'r'n'l'l.'l!"l;!;l._'r' .Lrn_'i-.l:l.-li I]'I-e: Man .||1|:.i T |:'|_||,.||:-|{' Wene
nof issued with copies of their charge sheets or
notebook interviews by police in contravenbion
of the Commissioner's Instructions. Further-
more, it was found the man had been
handcuffed to the leg of a table when in the
mnterview room. This was in contravention of
the Instructions (this practice has now been
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banned). Police also breached their Statement
of Values by relensing the couple from the po-
lice station without proper clothing or money
or means of transport to their residence at three
o'clock in the moming, The wife stated “., [
twas wearing a might goum and shippers. My hus-
band was wearing a T-shirt, without shoes. We nsked
the police if they could take us back ... they said
they were nol allowed bo do thal. The lall one arid:
"Either you walk home or take a taxi” ". They
witlked for four kilometres before getting a taxi.

The station officer said the normal practice
would be to offer a phone call to contact a friend
or a taxi. If they had no money, then he would
arrange for “a cor crew or somconie ke the swper-
trsing sergeand fo fake them”, It is difficult to
understand why this was not done in this case.

It is now bwelve months since the Ombuds-
man's findings were made. Despite numerous
recommendations as to discipline, no advice
has been received from the Police Service other
than on the criminal charge.

A MATTER OF NOTE

A juvenile victim of a sexual assault made notes
of what had happened between herself and the
boyfriend of her mother during the course of
some months. After making a statement to
police, her notes were destroyed. The mother
said she destroyed them because she was told
by police they would not be needed after the
statement was taken. She also stated that an-
other police officer told her to give evidence
denying she had been advised to destroy the
notes. An investigation established that police
had failed to keep a proper record of the notes
or retain them for evidentiary purposes. The
Ombudsman recommended that police be re-
quired to keep any notes made by witnesses
for production in court if necessary.

HOW TO WIN FRIENDS AND
INFLUENCE PEOPLE

A police officer spoke at a seminar held for
emergency personnel fo explain protocol at
emergency scenes. The officer cited an acci-
dent on the F4 freeway in which a
confrontation developed between police and
fire brigade officers over procedures. He
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named a fire brigade officer as one of the great-
est causes of inter-Service problems and made
false statements about action being taken
against the fire officer. Several people who at-
tended the lecture attested to the critical and
derogatory tone of the comments made.

The Ombudsman found the police officer had
made defamatory remarks and had deliber-
ately misled the investigator by stating that it
was the audience who had raised the incident
and nominated the fire brigade officer. The
Ombudsman recommended formal discipli-
nary action against the officer and
compensation to the fire brigade officer for the
false and defamatory remarks. After obtain-
ing legal advice, the Minister for Police has
agreed to an ex-gratia payment of $5.000 to
cover legal fees incurred by the complainant
in this matter and nominal damages.

CHILD SAFETY

A mother complained about police who left her
children by the roadside late one night after
armesting her husband.

Her husband had had a minor accident. Police
were called and breathalysed the man, As he
showed a positive reading, police arrested him.

He told police that his three children and their
friend were in the car and that he would not
leave the children by themselves at 10 pm in a
dark unlit area. The eldest was 14 years old
while the youngest was nine years old.

Police considered the children were old enough
ko stay by themselves even though the father
insisted they were not. He was then taken to
the police station. The children were looked
after by strangers in a neighbouring house.

Concerned by the incident, the Ombudsman
recommended the Police Service review the
relevant Commissioner's Instructions.

The Police Service has now amended those in-
structions to ensure the safety of children is
considered by police in situations where par-
ents are arrested.



DRINKING ON DUTY

The Ombudsman continued to receive come-
plaints this year about police drinking on duty.
The Police Service Regulation prohibits police
from being under the influence of liquor while
on duty or in uniform but “under the influence”
is ot defined. The Commissioner’'s Instruc-
tions also advise police not to enter licensed
premises, except in the execution of their duty,
of to accept liquor from any person. Police are
prohibited from taking alcohol onto police
premises without the authority of their pateol
comimander,

The Ombudsman has now recommended the
Police Service invoke a Service wide prohibi-
tion on drinking on duty, subject to limited
exceplions. Some police stations have already
adopted a policy prohibiting drinking on diusty.
A ministerial working party is also éexamining
the introduction of random drug and alcohaol

testing.

Adew of the cases selected exemplify problems
with alcohoel consumption by police when
rostered on duty.

Case study one

One Friday night, several highway patrol of-
ficers arranged to meet during their evening
meal break at the station to have a barbecue.
It was the last might of a highway patrol umit
a5 it was being combined with another. Some
student oificers were present who had just
completed their training with the patrol. Wa-
ter police were also invited. An officer
volunteered to pick up two cartons of beer. The
officers drank until leaving at 11 pm before
their 11.30 pm shift ended. A student officer
explained “... everyone finishes at 11.00, they
doan't usseally work the exira half an hour”. They
then departed to a boensed club in unmarked
police vehicles, Some officers were still in
uniform or part uniform. Discretion being the
better part of valour, they entered the club
through the rear entrance and sat out the back.
They consumed more alcohol and purchased
two more cartons of beer. Around midnight
some of the officers went to a park to continue
drinking. Student officers took tums at driv-
ing one of the vehicles, A male officer in the
back objected: “After initinlly trying to stop her
! kept my mowth shut and did nothing whatsoever
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that woenld distract ke from driving. [ felf this
unts tmportant because | know that young females
etit't drive high powered cors properly ™

The vehicles were returned to the police sta-
tion at 2 am and witnesses noted the
intoxication of the occupants. One passenger
was overheard referring to the driving ability
of one of the student officers: “She's mad, the
ey she handles that car is wnbelievable mate. She
does better than me. She should foin the god damn
higlmoay patrol.”

The following moming a semor officer of the
patrol, who had been on leave, refuelled his ve-
hicle at the service station opposite the police
station. The cashier said to him: “There wes a Lol
af highioay boys at the shation last night, did Hhey gel
a new Wue Commodore, they were revinng the en-
gine and spinning the wheels,” During the
subsequent investigation, officers denied any
knowledge of police vehicles doing ‘donuts”.

Each of the officers interviewed was directed
not to discuss the matter with anvone. This
direction was breached. Some of the student
police officers retracted their carlier evidence,
The investigation found these officers had been
pressured to give false evidence. Departmen-
tal charges are pending ansing from false motor
vehicle diary entries, failure to complete
rostered duty, misuse of a police vehucle, un-
truthfulness, lack of supervision, taking alcohol
on o ]:l-nl'u::: premises without permission and
conduct calculated to bring discredit on the
Police Service. Une officer has since been dis-
missed and two student officers were not
appointed as constables,

Case study fwo

Two officers on beat duties commenced a late
shift at 11 pm. Their patrol was a ‘safety zone’,
an area known for trouble due to its entertain-
ment facilities, railway station and ‘nite ride’
bus services. A supervising officer became
aware there had been no contact with the offic-
ers since they commenced duties and was
concerned for their safety. He arranged for two
separate radio broadcasts in an attempt to es-
tablish contact with them without success. The
supervising officer directed a mobile patrol to
search for them. Both officers were found at 3
am leaving a club with an off duty officer. Later
inquiries revealed the officers, while in full
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uniform, had entered a hotel to drink and
moved on to the club for more drinks with a
Iree meal. Departmental charges have now
oo laid .1|:;ajn.-il the officors for ]JI'erE undier
the influence whilst on |.‘|.l.1|!'_l,-' and for I'III,'HII:'I_'1 of
duty in failing to complete rostered shifts

Case study three

Police were driving a police van on patrol du-
ties. Around midnight, they entered a hotel
and obtained a case of beer. They were called
ouk ko an incident and on the way one officer
nelped himself to refreshments in the cabin
sometime after 2 am they drove to a public
schipol. They were joined by two officers from
another patrol. Bogus police radio calls werne

made by one of the officers who said he wanted
to “showe we're dormg sommethang ", The false reg-
istration number inguiries and names for
eriminal index checks were logged. By 6 am
the case of beer was finished. Sometime later,
beer botthes, cigarette butts and a police tie were
found in the school grounds. The investigation
revealed the officer in charge failed to ad-
equately supervise the officers who were absent
whilst o dul:].' for more than six hours, Formal
disciplinary action against the officers is pend-
g for neglect of duty and placing false radio
calls. The police station involved has now in-
troduced new procedures for supervisors bo
record work performed by all police on duty.
The hotel management has been requested to
refuse requests from police for free beer.

DAVID MEWING - SENIOR INVESTIGATION (AFFICER L
jained the Poltce Team fn 1993 gfler retiring from the Rowl Homg Korg
Palice ag a Detective Sentor Inspeclor [n Hong Kong, Dawd heoded o

member of teems responsible for invesligeting serious crivse, including

Trind-relalest matters, and worked for some e prosecuting criminal cases

i the Magistrales” courls, He abse inpesligaled police mriscondieck a5 an
Inspecler in Hong Kong's Complaints and Internal Investigation Bureai,
drid spent bhe batter pard of hfs serpice in the Spectal Brarch. Daved n
turned fo Australis after 12 years (n Hong Kong and started working for

this office soon afler
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This chapter covers complaints about govern-
ment departments and statutory authorities
other than police, prisons, local councils and
freedom of information matters which ane cov-
ered in other chapters.

This year we received B27 written complaints
and 2,859 informal oral complaints about pub-
lic authorities other than those listed above, We
also received 93 requests to review our indtial
determinations. A further 409 written com-
plaints, three review requests and 3,675 oral
complaints were received about authorities, or-
ganisations or individuals not within our juris-
diction. Where a complaint falls outside the
Ombudsman's jurisdiction we provide appro-
priate referral information whenever possible.

The level of written complaints about public
authonities within our punsdiction has dropped
glightly over the past few yvears. However, this

PUBLIC AUTHORITY
COMPLAINTS
Received
writhen complainks a7
oral complaints 2850
rEVEEWS 23
bodies outside jurisdiction
reFifien 4049
oral 3675
Determined (written complaints)
Formal mvestigation
completed 3
Formal investigation
discontinued 5
Preliminary inguiry 41
Assrssment 295
Mon jurisdiction isswes BA
Todal Bxl
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year we have seen an increase in the number of
review requests and in written complaints about
non-jurisdictional matbers. There has beem a 6%
reduction in the number of oral complaints re-
ceived about general authorities within our ju-
risdiction and a 20% increase in oral complaints
about bodies outside our jurisdiction. A discus-
sion of our approach and procedures for con-
ducting reviews is included later in this chapter.

During 1995/ %6, 822 written complaints and 82
reviews about general authorities were finalised.

A further 413 non-jurisdictional matters, includ-
ing four reviews, wene also dealt with.

Preliminary inquiries, often extensive in scope,
were conducted on more than 80% of the com-
plaints received that were within our jurisdic-
tion and eight formal investigations were com-
pleted. Of those, three complaints were re-
solved during the course of the investigation
and two were discontinued for other reasons.
Detailed reports were issued on the remainder.
Further details concerning those matters are
included elsewhere in this chapter

Written complaints received
- a five year comparison
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Complaints received outside jurisdiction
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"EXPERT JUDGEMENTS’

A significant number of complaints to us relate
to technical and professional (including aca-
demic) judgements made by public authorities.
Examples are as diverse as a council engineer s
assessment of drainage capacity and specialist
advice used during an investigation of alleged
medical malpractice.

While our officers have a wide range of skills
and knowledge, many types of expertise are
unavailable in-house. While section 23 of the
Ombudsman Act permits us to engage external
expert assistance, cost means this facility has
to be used sparingly.

We apply several principles to complaints based
on objection to expert judgements. The first
{consistent with section 13 of the Ombudsman
Act) is that where satisfactory alternative re-
dress is available we will decline the complaint.
Alternative redress may imwvolve: access to the
Health Care Complaints Commission in the
case of expert judgements by health profession-
als; access to the Legal Services Commission in
the case of expert judgement by solicitors; or
access to the relevant professional standards /
ethics committees in other areas.

The second principle recognises that it is aften
possible for professionals and technical experts
acting competently and in good faith to arrive
at quite different judgements about the same
problem. Often a complaint is no more than the
complainant having a different view to that of
the public authority expert. In this circum-
stance, the Ombudsman will usually weigh up
the evidence and, unless there is evidence
which shows that the opinion or advice clearly
appears to be unreasonable, decline to conduct
an investigation,

Some complainants do not confine themselves
to disagreeing with the public authority expert
judgement. They sometimes make allegations,
attacking the expertas incompetent, prejudiced,
or corrupt. We will only consider cases in this
area where there is good evidence that the ex-
pert judgement was tainted by some form of im-
proper consideration or motive.

There is a compelling practical reason for ap-
plying the above principles. If we did not do so,
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we would be overwhelmed with complaints call-
ing on us to obtain unnecessary second opin-
ions every time someone disagrees with a pub-
lic authority expert judgement that affects them.

STATE RAIL AUTHORITY: AFTER
THE SPECIAL AUDIT

Last year's annual report noted that following
consultation between the Ombudsman, the
ICAC Commissioner, the Auditor-General and
the Minister for Transport about a variety of
serious concerns, a Special Audit of the SRA
was about to commence.

The Auditor-General’s Special Audit report on
Internal Control im the SRA was tabled in Par-
liament in May 1996. It contained wide rang-
ing recommendations including a number
(which the Ombudsman supports) about ime-
proving internal complaint handling,

The SRA was split with effect from 1 July 1996
and corporatised into four organisations, the
(new) SEA, Freight Rail, the Rail Access Cor-
poration and the Rail Services Authority.

The Minister, Mr Langton, was anxious that the
new organisations should start with a strong
commitment to meeting the concerns of the
three accountability agencies in relation to cor-
ruption prevention, complaint handling and
protected disclosures and the other internal
controls canvassed in the Special Audit reporl.
To this end, on 25 June 1996 the Minister chaired
a meeting of the Ombudsman, the ICAC Com-
missioner and the Auditor-General with the
incoming chairmen and chief executives of the
fouwr new rail organisations.

Arising from that meeting, the three accountabit-
ity agencies agreed on a document outlining
principles and actions to create a more desirable
culture in the four new organisations. The docu-
ment was then circulated with each agency
nominating a senior officer who could provide
advice and assistance to the organisations.

Al the time of writing, the new organisations
had already started to arrange meetings with
the Ombudsman’s office to discuss ways of
improving complaint handling and their
processing of protected disclosures.



The Ombudsman has a strong interest in this
preventative and advisory work. It is very
much in the spirit of the Ombudsman’s Com-
plaint Handling in the Public Sector (CHIFS)
project which promotes more effective internal
complaint handling by public authorities. In the
lomger term it should help reduce the number
of complaints that reach the three agencies as a
result of inadequacies in the authorities” inter-
nal procedures.

COMPLAINT DETERMINATIONS:
REQUESTS FOR REVIEW

Each complaint that comes to us is determined
in one of four ways:

# it is found to be outside our purisdiction;

¢ wi decline to formally investigate it (either
at the outset or after making often exten-
sive preliminary inguiries);

# it is reselved to our sabisfaction (either after
preliminary inguiries or mediation); or

# it is made the subject of a formal investigation.

Where we decline to formally investigate a com-
plaint the Cwmbiadsmen Act obliges us to provide
reasons for our decision. Since provisions in the
Act which restrict our jurisdiction lead us to
decline a significant proportion of complaints,
it is o surprise that some complainants are dis-
satisfied with our determinations and =eek to
have them reviewed.,

Despite the care takenm in reachimg our
determinations we make no claim to infallibil-
ity We advocate that public authorities gener-
ally should afford citizens a right of review or
appeal against decisions to which they object.
Consistent with that principle and on request,
we will review a determination by us to de-
cline to formally investigate a complaint.

When a review request is received, our policy
is to allecate the file to an officer more senior
than the one who made the original determi-
nation. The reviewing officer examines the en-
tire file plus any new material provided by the
complainant. Not infrequently, additional pre-
liminary inquiries will be made to the complain-
ant and for the public authority to satisfy the
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reviewing officer fully. The original determina-
tion has on occasions been overturned and a
formal investigation commenced. An alterna-
tive can be to suggest a mediation be conducted.

Where the reviewing officer’s recommendation
i other than to investigate or mediabe, the file
goes bo the Ombudsman for final consideration
and determination,

Sadly, some complainants are quite unable to
acoept any decision by us which does not ac-
cord completely with their wishes, Such a come
plainant will seek further reviews until we get
the determination “right”, ie agree with them.

Sometimes a complainant tells us that not all
available information was provided when the
initial complaint was made. When the com-
plaint is declined, further information is often
provided with the suggestion that more can be
provided or obtained. This type of complain-
ant then feels able to challenge the determina-
tion they dislike because it was reached on the
basis of incomplete information,

O response to the above complainant is sim:-
ple. We expect complainants to Lay all their cards
on the table at the outset 50 we can assess their
cases in the knowledge of all information avail-
able to them.

We can often empathise with determined com-
plainants. Some are motivated by tragic events
or incidents that have had significant effects on
their lives. In such cases the extent of grief, re-
sentment and sincerity is not in doubt, though
the complainant’s construction of events may be
sadly mistaken.

However, empathy for an individual must not
compromise our responsibility to the public
interest which requires us to consider com-
plaints objectively. With our limited resources
we seck to provide a fair, honest and independ-
ent assessment of every complaint. If a com-
plainant objects to our determination and its
accompanying reasons, they are entitled to seck
a review and that it will be conducted tnoa thor-
ough and impartial manner. Onee the Chmbud s-
man has considered the review, the Onrbads-
man Act provides for no merits appeal beyond
her decision, and the case is closed.
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All complaint handling agencies get complain-
ants who cannot ‘let go® of their complaint.
While such complainants are very few in
number they can, if not handled properly, ab-
sofb an enormous amount of our resources.
Such complainants sometimes make endless
phone calls, request persenal interviews and
engage i bengthy cormespondence, Al times, an-
ger at not getting the decision they want is
tramslated into verbal abuse and physical
threats to our staff

[ a small mumber of cases where it is clear a
complainant will not accept that the review
process has been exhausted, the Ombudsman
may notify them that: in future no phone calls
will be accepted or interviews granted concern-
ing the specific complaint already reviewed;
and correspondence will be received, read and
filed but only acknowledged if it raises new is-
sues which in the Ombudsman’s opinion war-
rant fresh action, The Ombudsman takes this
last step with the greatest reluctance, but to act
differently would be to rob other meritorious
complaints of the resources to which they are
entitled.

INQUIRY INTO JUVENILE
DETENTION CENTRES

In July 1995, the Ombudsman had discussions
with the Minister for Community Services
about his concerms about the curpent operations
of the juvenile detention centres. At the Min-
ister’s request, but with terms and a method-
ology independently determined by the Om-
budsman, the Ombudsman agreed to under-
take a formal inquiry into the way in which ju-
venile justice detention centres operate in NSW.

The aim of the inquiry is to examine current
policies and practices within the detention cen-
tres to see whether or not they reach national
and international standards regarding the treat-
ment of young offenders, in particularly the
Linited Mations' Rules for the Protection of Ju-
veniles Deprived of their Liberty. The Ombuds-
man will identify and report on any problem
areas in the running of the detention centres
and make recommendations designed to im-
prove the operations of the centres.

Oine of the dormmifories at M Pemang Jurvenile Justice Cembre.
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Dobrowde @5 ame of dhe unils af Yasour everile Justice Cenlid for Cairls

Extengive efforts were made 0o pubh-:i-_-c thviz ini=
quiry as widely as possible and contact was
made with government bodies, detainees and
their Families, community organisations andd
any other interested parties. All groups wene
invited to make submissions to the nguiry
Press advertisernents were run in a Sydney
metropolitan newspaper as well as m sixbeen
major regional newspapers and the Koo Mail.

In December 1995 and February 199 staff from
this office working on the inguiry visited all of
the nine juvenile detention centres. Druring
these visits extensive iInterviews wene held with
management, administration staff, senicr youth
workers, psychologists, counsellors, nurses and
other youth workers. The Umbudsman's staff
also talked to as many detainees as possible
abput conditions at the centres

The Ombudsman’s staff went into the centres
armed with a lengthy questionnaire which cov-
ered every aspect of what young offenders
might experience within the centres, starting
from admission procedures through to what
wryvices are avatlable to meet the needs of these
voung prople, standards of accommodation,
food and clothing, education and training pro-
grams, The officers sought answers ko questions
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such as what leigure ackvities t::'ll.':l hawvie, how
(i B i |'|'Iil.|1.'II!;|,,'I:I:II"'I1|‘ WS iy |.=rk.:r|.|::_. whal contact
these young people had with their families and
friends, how well they were prepared for their
eventual release and what support was in place
to help them once they returned to their com-

minapeEtaes.

In more specialised areas of operations within
the detention centees the Ombudsman commmis-
sioned expert advice. Reports on the food pro-
vided in detention centres was sought from
dietitians, a psychiatrist working in the feld of
adolescent behaviour commented on the I."l'.i.l'L-
shment and behaviour modification programs
run in the centres, and a firm of architects in-
specied all the detention centres and reported
on their a.|,|||:.:||‘;|||I:.' ag ]1|.|-:'|'- ks debain YOUNE
offenders. The imformation contained in these
studies will be included in the Ombudsman’s
final report

The findings of these visits and analysis of the
interviews and submissions received by the
nquiry 1% alrmost -:_'|||11]1'||.':u arnd & report from
the Ombudsman will be ]1r|_':.|:'r1'.-|'-:{ to Parlia-
meent later in 1996
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INVESTIGATIONS

POSTSCRIPT ON PSYCHOLOGISTS
REGISTRATION BOARD

Last year's annual report (pp 63 - 66) outlined
the investigation of the Psychologists Registra-
tion Board which culminated in a special re-
port to Parliament in August 1995. Because of
the public interest in this matter, it is worth
adding a postscript describing the board s ac-
tions in response to the report. Technically,
there has been full compliance with the Om-
budsman’s recommendations: all the remedial
actions proposed have been completed, or at
least initiated.

The board sent written apologies to the two
complainants. [t published the findings and
recommendations of the Ombudsman’s report
in its own annual report, noting that the full
report would be made available on request.

The Psychologists Registration Board, as rec-
ommended, has also sought advice from the
Crown Solicitor on matters relating to the es-
tablishment of suitable criteria for assessing the
good character of an applicant for registration,
and on matters relating specifically to the
board’'s assessment of Dr Davies's application.

A new president has been appointed to the
board (the previous president did not seek re-
appointment), which should help to improve
their performance. Dr Waring has given a clear
indication to the Ombudsman that he intends
b0 use his time as president to ensure the Fsy-
chologists Act and the Psychologists Registra-
tion Board become workable,

Dr Waring's attitude will certainly assist in the
review and consultation process initiated by the
Minister for Health in response to the Ombuds-
man’s report. An issues paper will be circulated
to a range of relevant parties, and will include
amendments to the legislation proposed in our
report, matters relating to registration provi-
sians, complaints and disciplinary practition-
ers, and any other amendment which will pro-
mote the effectiveness of the Fsychologists Act.
This paper has not yet been received but i un-
derstood to be in preparation.

It looks as if action will finally be taken to im-
prove the registration procedures which were
themselves established to improve the stand-
ard of practising psychologists.
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CARING FOR THE LAND

A farmer from southern N5SW complained to
us about the administration of the National
Landcare Program by the Department of Land
and Water Conservation. The Landcare Pro-
gram is a Commonwealth funded program
aimed at encouraging communities to manage
land and water respurces responsibly. The
funds are provided to the State on certain
agreed conditions. Under the agreement the
State has the responsibility of assessing appli-
cations and deciding which projects are worth
funding,.

The farmer belonged to an incorporated com-
munity landcare group. In March 1992
landcare officer from the department attended
a meeting of the group’s managing commuitbes,
At the meeting, the officer spoke of a proposal
to obtain funding for a demonstration prigect
on the property of the group chairman, Mot long
after, an application for funding under the pro-
gram in the group's name was signed by the
chairman and submitted. The application was
successful and the project funded for approxi-
mately 520,000 under the Landcare Program.

The farmer was disturbed by this. He said that
the committee did not vote or formally decide
that an application would be made by the
group. He was also concerned that the appli-
cation specified that the group would contrib-
ute the sum of $29,600 should funding be re-
ceived. Again, formal group approval had not
been given, The farmer believed that the
landcare officer had assisted in preparing the
funding application and that the chairman had
been improperly assisted by the landcare of-
ficer to obtain a benefit for himself.

The farmer said that he reported his concems
to the department but he believed that a proper
investigation was not carried out. He said that
the department did not make a formal approach
to the committes for relevant records or for the
group’s views on the application generally. The
department consulted with the landcare officer
concerned and basically relied on his account
of events, The department concluded that the
group was aware of the application and sup-
ported it as a group application. The depart-
ment mainkairved that the internal workings and
affairs of landcare groups were not its conoem
and it did not take the matter further.



Cur investigation focused on the systemic is-
sues raised by the complaint relating to the ad-
ministration of the program by the department.

We discovered that minutes of committee meet-
ings did not confirm whether the group decided
to make the application. As application was for
a project on the property of an individual, the
program required that the project have commu-
nity support and group endorsement. As the
person submitting the application stoed to ben-
efit the most, it was clear that the department
should have done maore to satisfy itself that the
group supported and endorsed the application.
The lack of any formal approach to the group
suggested that the department did not have any
protocol in place for formal communication be-
tween it and landcare groups. The department
agreed that, in future, in dealing with incorpoe-
rated community groups, it would fermally
communicate through the nominated public of-
ficer and require the provision of documentary
information concerning group business.

We also wanted to know how the department
monitored the expendibure of funds granted to
groups and how it verified group contributions
in the application. The farmer was conoerned
that the amount specified as a group contribu-
tion was inflated. It transpired that the depart-
ment did not use any costing guidelines in as-
sessing applications. Local and regional pan-
el relied on their industry knowledge to as-
s costs including items to be part of a group
contribution. It was not clear that the assess-
ment process allowed for panels to check that
the group was aware of the contribution and
supported it. As to expenditure, the depart-
ment did not produce any audited statements
of expenditure for the project and this threw
doubt on its ability to monitor expenditure of
funds. Further, the group’s annual financial
staternent did not record group contributions
as liabilities. It seemed that the department
could have required that this statement be sub-
mitted when receiving reports from groups on
how the funds were spent.

In gur investigation we asked the department
to clarify the role of its landcare officers work-
ing with local groups and their obligations to
report irregularities in group affairs, The de-
partment stated that it is drafting a new proto-
col on the official status of landcare officers with
respect to membership of landcare groups. In
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particular the department agreed that officers
who become aware of obvious irregularities
should report them.

In our provisional report we recommended that
in future, the department advise groups on the
importance of proper record keeping. This
would include records of decisions to apply for
funds, decisions to make a financial contribu-
ton in an application and keeping financial
staternents, The department agreed to this.

The agreement between the Commonwealth
and State requires the State to keep financial
records for each project, provide progress re-
ports on each project and ensure that projects
are undertaken in accordance with sound en-
vironmental and financial practices. The State,
in this case the Department of Land and Water
Conservation, also has to assess the financial
impact of projects. However it was not clear
how the department actually did this, consid-
ering that the only report required for the
project was at the conclusion of the project.
Without costing guidelines it was difficult to
see how the department could consistently en-
sure that the project was undertaken in accord-
ance with sound financial practices. We rec-
ommended that funding agreements for
landcare grants clearly set out the level and
detail of financial accountability, reporting and
evaluation standards required under the agree-
ment between the State and Commonwealth.
The department agreed with the recommenda-
tion and has since provided new funding agree-
ments and other documentation stating that it
would address these matters. We are currently
assessing the adequacy of this information.

In line with our recommendation, the depart-
ment also agreed to prepare costing guidelines
and was drafting broad costing guidelines at
the time of wriling.

The department agreed with our recommen-
dation to look at publications of the Independ-
ent Commission Against Corruption entitled
Taken for Granted - Better Management of Govern-
mrent Grants and Takem for Granted? Better Min-
agement of Governeend Grants - A Corruplion Pre-
vention Profect, These publications are designed
to help funding bodies verify information in
funding applications and final reports which
look at project outcomes.
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Finally the department agreed with our recom-
mendation that it apologise to the farmer for
what we concluded was a less than adequate
investigation. We are presently monitoring ac-
tion taken by the department to comply with

the recommendations,

TODIE WAUWCHOPE - INVESTIGATION QFFICER
Jodie has a siroely crrénfafnon foderds ll.rnu!k mEes, oross Cnl-

tural auwreineas and alfermative dispule resofickion, In 1981
she weatl do fapar as an excharge studend, After reficrning to
Airstralia, she began working closely with yoailh through the
Opera Honise Youth Program, as @ fecilitator in therlre classes
fiar :I"Mu'nr.ll.'u__-;;rd stirdents, ond @5 Treasurer for Backivacks -
a r'lrr:r.lll.r.I Jrnf]:lr.lrr.'f.ua cim _II'||.r !,.‘-;lh'r.r| o M ceniral wesiern
regran af NMSW She also has done miermenous counrses in com
muerications. counselling, comfligd resalution, cullural oware:
ness arul woorkinyg it animarety groups. After donrg 8 Backe-
etors of Ards and Hochefor 4!_|' Lews at Mocguare n'_.'p,-rw_rsqf!:.l.
fodfe worked for Waoerfey ard Woollakra courcils a5 @ aov-
sullanl. She forned the office in 1994 as 0 Complacnts Officer
and recenfly becamme an Tnoestipation Oficer.
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WHO OWNS THE WRITING?

Sometimes the main issue in a complaint is
outside the jurisdiction of this office and must
be declined. However the complaint may high-
light other matters of general public intenest that
are open bo the Ombudsman to investizate, Un-
fortunately, an investigation in these circum-
stances may not provide a satisfactory result
for the complainant even though it may assist
others in the lomg term. An example of such a
complaint involved ownership of the records
of a hearing carried out by Board Stewards into
an alleged breach of the Rules of the Greyhound
Racing Control Board. Although the hearing
and all matters relating to it were outside the
jurisdiction of the Ombudsman, we were able
to pursue questions relating o the keeping of
records of such hearings.

A persen contracted to the board had made a
record of the proceedings by shorthand notes
and had taken an audio back up recording. The
greyhound owner requested the board provide
these records of the hearing under the Freedom
of Information Acl. The board released the au-
dio tapes but not the shorthand notes which
the board said were owned by the contractor
and not the board, This was despite the board's
own rules which provided that it was obliged
to retain any records of a proceeding for 12
months. The board secretary said that a tran
script could be provided at a cost of 5700, A
dizpute arose over whether the applicant
should pay for a transcript when he had only
mequested a copy of the shorthand notes.,

The Grevhound Racing Control Board, through
its Secretary; told the Ombudsman;

*eeitheile it is probably the legal situation that
e raw moterial ilself is e property of [the
contractor] fe the paper, it would alse clearly,
e beleve, be e Tegal sitiation that the ifor-
matbion recorded on thal paper is e property of
the board....."

The board's contracl with the record laker was
that the contractor was obliged to provide the
board with a transcript, for which he was paid,
but not the raw notes. The investigation was
eventually discontinued when the board imple
mented some changes suggested by the O
budsman. The board agreed to supply the raw
notes and ko alter its arrangement with future



recorders: of proceedings so that the contract
set out ownership of the copyright of any record
taken of the proceedings. The board also took
responsibility for retaining the records.

NOT SO NICE RICE

Two rice farmers in the Riverina area complained
that they were unfairly treated in a scheme ap-
provied by the Rice Marketing Board. The board
is the official public body responsible for the
marketing and sale of rice produced in NSW.

The scheme was devised in mid 1993 by the
Ricegrowers Association, a private lobby group
representing the majority of rice growers in
WSW. The association was concerned at the large
number of new growers entering the rice indus-
try, leading to an oversupply of rice on the mar-
ket bringing a lower return for growers. The
scheme was created for the 1993,/194 crop and
was meant fo limit produection but at the same
tme favour longstanding growers. Under the
scheme each grower was allocated a base area
of land, with longstanding growers being allo-
cated a larger base area than new growers. Rice
grown in the base area were bought by the board
at a certain price.  Rice grown on land outside
the base area was purchased at a lower price.

Lenerally the board is ko pay growers at a uni-
fiorm rate for their rice. Any scheme that varies
this arrangement must be put to the Minister
for Agriculture by the board for his approval.
The board then has the responsibility of imple-
menting the scheme once approval is granted.
Our investigation revealed that the board played
a passive role in seeking ministerial approval.
[t was the association that presented the scheme
to the Minister and, in effect, sought ministerial
approval. The Minister made it clear that he
would only approve a scheme that was fair for
all growers, longstanding and new, In particu-
lar he wanted the scheme to be fair for growers
enfering the rice industry in recent years follow-
ing unsuccessful ventures in other farming in-
dustries. The association, not the board, advised
the Minister that the scheme would be fair for
all growers as any farmer unhappy with their
base area could appeal to an anomalies commit-
bee which would review the farmer's claim. As
it turnied out the committee was made up of the
president and two vice presidents of the asso-
ciation,
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At about the same time the association reoedyvied
complaints from groups of new growers that the
scheme was unfair. The scheme was subse-
quently amended to allocate a larger base area
to those growers. In August 1993 the Miruster
formally approved the scheme, Cne month later
he wrote to the board sayving that threats of le-
gal action were being made in relation to the
schermne and requesting that the board oversight
the operations of the anomalies committee, The
beard then wrote o the association, not the com-
mittee, asking that it be kept informed of the
committee’s activities. The board did not specify
how the commities was to meet this request. The
association then responded to the board saying
that the committee would report to the board at
the conclusion of the scheme, Owverall, the asso-
ciation appeared to be operating the scheme.

Cur investigation revealed that the safeguard
of fairness for the schome was meant to be the
commitiee. However it was clear that the
anomalies committee process was flawed, The
committee membership was not representative
of all interests in the industry. The committee
sat at the association’s offices and deliversd
decisions on the association letterhead. The
committee did not have to give reasons for its
decisions and committee members were paid
a sitting fee by the association. [t seemed to us
that any reasonable person would be unlikely
to perceive the committee as being suitably in-
dependent to perform its functions. There were
no procedures for communication between the
grower and the committee in the event that fur-
ther information was required. While the board
said that a grower could appeal to the board
about a committes decision, it was not clear that
all growers were made aware of this right to

appeal

The inwvestigation concleded that the board had
not performed its statutory functions and had
given the association the responsibility of im-
plementing the scheme. In view of the flawed
anomalies process it was also clear that the
board did not ensure that the committes acted
fairly and in the interests of all growers,

As a result of our investigation the board has
produced procedures for any future scheme
that include a more independent committee
membership. Future schemes will requine any
anomalies committee to provide reasons for its
decisions and report regularly to the board on
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its activities. The new procedures specify a
right of appeal to the board as well as a right of
appearance. These procedures will be made
available to all growers. We recommended that
the board automatically grant a right nl'appea.r—
ance in any appeals before the board. The board
so far has only said that it would do so where
the farmer could show exceptional circum-
stances warranting a right of appearance. We
also recommended that in future the commit-
tee provide farmers with details of successful
appeals to the committee. The board has yet to
agree to this. We are continuing to pursue both
these matters with the board.

While we recognised that the association, in
creating the scheme and having it brought into
effect, was acting appropriately for an indus-
try based organisation of that nature, we rec-
ommended that in future the board consider
the public interest when performing its func-
tions and operate independently of private
sectoral groups. The case was a clear example
of the regulator (the board} being ‘capiured’ I::-:,'
the regulated (the association).

W also recommended that the board reconsider
the cases of the two farmers. The board has
agreed to this but it has not as yet commenced
its review. We are continuing to monitor this.

It is important to note that in responding to our
investigation and recommendations the board
stated that the investigation was a “wseful and
educationnl exercise which furs brought home fo the
board the need to ensure that it procedures reflect
absolute fairriess i i3 treabment of growers and any

other disaffected parties.”

LEGAL AID COMMISSION

Case study one

Within a few months of taking over a restaurant
in a Port Macquane arcade in 1986, a couple
began having problems with drainage, to the
point where foul smelling water overflowed intao
the restaurant. The couple frequently com-
plained to the landlord and the local council and
tried to get plumbers to fix the problem, but
without success. Over a year later, they closed
the business because of the problem, only to be
suedd by the landlord for unpaid rent. The cou-
ple subsequently were served with bankruptcy
orders.
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An Ombudsman investigation found Hastings
Council had not followed up notices served on
the landlord about faulty pipes, and that the
pipes had not been installed in compliance with
regulations.

At this point, the couple applied for legal aid to
fund an action for damages against the landlord
and against council. The Legal Aid Commission
funded a barristers opinion to determine the
action’s prospects of success. The barrister be-
lieved there was a sirong case against the land-
lord and a reasonable case against council, pro-
vided a drainage engineer could show that the
overflow was the result of defective pipes. Both
the commission and the Legal Aid Review Com-
mittee rejected the application on the grounds
that there were no “reasomable prospects of sucoess
in the proceedings".

This office investigated the commission’s con-
duct in refusing the application and in failing to
give adequate reasons for the decision. The fi-
nal report in 1993 found that the commission
had wrongly assumed the restaurant owners had
caused the problem, confusing a statement macde
by the landlord's plumber who had laid the
pipes with that of a council health inspector
Druring the investigation, the commission pro-
vided another reason - that no neport had been
obtained from a drainage engineer. The appli-
cants were never informed of this requirement.
The report also found the commuission had failed
to advise the applicants why legal aid was ne-
fused, simply saying the evidence did not show
there were reasonable prospects of sucoess, and
that the application did not comply with the
commission’s guidelines. The report recom-
mended the commission ensund reasons ane
given for any decision to reject an application,
and that the commission reconsider the couple’s
application for legal aid.

The commission’s managing director subse-
quently advised this office that the commission
had begun a project to make sure reasons for
declining to grant legal aid “are provided in 2
clear and straightforroard foshion”. This was to
begin from the end of August 1993. This letter
also stated the managing director was to review
the application for aid.

Finally, some three years after the report was
issued, the commission advised this office that
the application for aid would be denied. A
range of reasons wene given; that the plaintiff's



company was in receivership and may thene-
fore not be a “person or party eligible for legal aid™;
the complexity of the proceedings and possi-
bility for additional claims and counter claums
would make the costs excessive; the ability of
the landlord to pay any damages was unclear;
and there were difficulties in working out ex-
actly what loss the couple’s company had suf-
fered. Many of these reasons were evident when
the application was first made in 1390, but, in-
explicably, had never before been raised by the
COMMESSion.

Case study two

Long after we thought the commission had im-
plemented a policy to give reasons when re-
fusing an application for legal aid, we received
acomplaint during a gaol visit that an inmate’s
application for aid to help in his committal hear-
ing was refused because the commission was
“not satisfied” the application came “within the
puidefines sef by Hhe commuigsion”, Concerned that
this “reason” was hardly sufficient to ground
an appeal against the decision, we contacted
the commission. After much negotiation, the
commission acknowled ged the letters from that
particular section were deficient, and under-
took to review all similar letters throughout the

COMIMASSI0.

Case study three

Early last year we also received a complaint
froemn a fiemn of solicitors concerned at the way
i which the commission had treated them and
their client. & maother of two small children had
been granted legal aid for a private solicitor to
fight lengthy Family Court custody proceed-
ings. The cornmission calculated that she could
afford to contribute some 3390 to the Legal Aid
Comrmission, in accordance with the commis-
gion’s guidelines, Ab that time she was on a
supporting parent’s pension and had an inter-
est in a house she had bought with a friend.
While her Court action was still going, she sold
her share of a house to the co-owner, receiving
5000 in payment. The Legal Aid Commission
found out about this, and demanded advice
from her solicitors as o why the commission
had not been told of her change in financial cie-
cumstances. Under the Legal Aid Commmission
Act, a recipient of aid is required to inform the
commission of any change in financial circum-
stances to enable a reassessment of his or her
own ¢ontribution to legal costs. The woman
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thought she had told her solicitors, who denied
they had been fold, In any event, the money
had been spent on school books, a credit card
debt for Christmas presents, clothing and bills,

The commission redetermined the amount to be
contributed by the woman at the end of her
Court action, as it has the power to do, ultimately
demanding $5,000, Instead of requiring the
woman pay this directly to the commission as
was normal practice, the commission withheld
55,000 from the solicitors” payment Given the
woman had little chance of paying this amount,
this meant that the solicitors were out of pocket
by 55,000, As well, the commission threatened
to prosecute the woman for failing to advise it
of her change in finances, but ultimately stated
it had decided not to take this action.

The solicitors then contacted thas office, The
Crmbudsman took the view that the amount of
55,000 wias arbitranily imposed, especially given
there is no right of appeal against determinations
made at the end of Court action as thene is against
other legal aid decisions. The commussion agreed
to wanve the amount and paid the 55,000 short-
Fall to the lawyers but was unable to explain
adequately why it was levied in the first place,
and why the solictors were beft with the cost,
During negotiations with this office, the com-
mission admitted that failling to advise of a
change in financial circumstances was not a
criminal offence. Eventually, after prolonged
negotiations, the commission agreed to write to
the woman and withdresw the threat to pros-
eciste, but still fell short of apologising for threat-
ening criminal proceedings when no such op-
tton was avatlable. The commission also umnder-
took to review its prosecutions policy, 1o ensure
staff do not make ill-founded threats, and to
advise this office about its progress in changing
the legislation o allow decisions made about
contributions by clients at the end of a matter to
be reviewed.,
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CASE STLEILES

HOW TO AVOID
UNNECESSARY DISPUTES

The Ombudsman encourages public authori-
ties and officials to exercise their delegated au-
thority and powers appropriately and reason-
ably, keeping the circumstances of each particu-
lar case in mind. Adopting a flexible approach
enhances the quality of service provided to
members of the public. 1t also ensures unnec-
essary conflicts and disputes are avonded, A
recent example of a public authority acting flex-
ibly and in good faith is detailed below:

The Department of Housing wrote to all ten-
ants to inform them it had decided to fake much
stronger action about fraud of all kinds, and
offered a month long ammesty fo give lenants a
first and final opportunity to put their affairs
in order. A special toll free number was set up,
open from §30 am to 7.00 pm for tenants who
wianted to ke advantage of the amnesty. The
department promised tenants who took advan-
tage of the amnesty that they would not be
asked to repay underpaid rent, or evicted or
prosecuted as a result of any disclosure made
during the amnesty.

A few weeks after the end of the amnesty pe-
riod, this office received a complaint from a
tenant alleging the department had not kept its
word, He said he had provided the depart-
ment with details of his real income, and the
department had asked him to repay his under-
paid ment,

Our inguiries revealed the tenant did not indi-
cate to departmental staff be was claiming the
amnesty when he lodged his income details.
The department’s records also showed the in-
formation about the tenant’s real income had
been received two days after the end of the
amnesty.

Although the tenant had not specifically fol-
lowed the instructions that were mailed out to
all tenants, the department felt it was reason-
able to assume he had provided his real income
details in response to the amnesty. The depart-
ment adjusted the tenant’s rental account ac-
cordingly.
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MONEY DOWN THE DRAIN

The Ombudsman is accustomed to figurative
discussion of sewerage, as complainants often
urge her to investigate various “sewers of cor-
ruphion” or “sewers of maladministration.” In
other cases, the Ombudsman looks into cases
mvolving actual sewerage connections.

Under the Water Board Act 1987, the board was
responsible for the provision of sewerage serv-
ices o properties within its area of operation.
Adter the Water Board Corporatization Acl 19%
was passed, the Ombudsman made inguiries
to Sydney Water about several complaints
where property owners alleged the Water Board
had failed to advise or consult with them be
fore laying sewerage pipes on their land.

Thee Water Board Corporatization Act requires Syd-
ney Water to compensate land owners in cases
where work by the authority creates an adverse
impact on their land. The Ombudsman, how-
ever, was concermed o digcover that no relevant
guidelines existed on the way in which compen-
sation was calculated. The Ombudsman's in-
quiries indicated that compensation sums were
arrived at arbitrarily, were not offered to prop-
erty owners unbess requested, and were not i
dexed in any way

Case study one

Cine complainant returned from a stay in FPor
Kembla in September 1993 to find that the Wa-
ter Board had started work on a trench which
would nun down most of the length of his back
yard. In this case, the Water Board acknowl
edged that a correct notice of entry was nol
delivered to the complainant. While the aw
thority had made an offer of compensation, this
was based on a legislative requiremnent bo pay
compensation, “only if ... a manhole or main o
main ventilator is constructed on the land.” The
offer made by Sydney Waker was 516, bo com-
pensate the owner for the presence of 1 man
hole ($10) and one lamphole ($6) on his prop-
erty.  The complainant thought this was an
unrealistic amount of compensation, and e
fused Sydney Water's offer.

Work on the complainant’s property had been
completed in 1993, however the complainan
omnly referred it to the Ombudsman in late 1995
Sydney Water acknowledged that in 1993 there



had been munimal guidelines with regards to
consultation and negotiation, and, to the credit
of the authonty, it should be sad it had treated
the development of such guidelines as a prior-
ity The Cmbudsman, however, felt the arbi-
trary nature of the authority’s system of com-
pensation seemed to be out of step with the ap-
proach taken to customer service in other ar-
eas. In April 1996, the Managing Director of
Sydney Water responded to the concems of the
Ombudsman, saying:

“Sydney Waler recogrises that the absence of
procedures to guide Hre poyment of compensa-
tion has Hhe potential o provide incertainty for
onr ciisfomers, For this reason, we are deoelop-
ing @ policy and guidelines in relation to com-
pensation for property oumers affected by its

works on private land.”

It is hoped that the outcome of this process will
be the circulation of clear guidelines for deter-
mining the amount of compensation to be paid
in particular situations. The Ombudsman will
monitor the establishment of these guidelines
and will review their appropriateness for deal-
ing with cases like this one.

Case study Iwo

The Ombud sman looked at another matter, also
concerming work completed in 1993, where, on
e basis of advice from approved consultants,
the Water Board laid sewer pipes on a woman's
property. In this case, while notification may
have been semf, it was apparently not received.
The Ombudsman takes the view that notifica-
tion by mail is a reasonable administrative prac-
tice and declined to take up this aspect of the
complaint. However, the Ombudsman made
inquiries into conflicting advice given to the com-
plainant about where responsibility lay for the
location and design of sewer mains.

In 194, the Water Board had wntten to the
complainant that, “Hhe regson for the sewer being
focated within your property is not knowm by the
board,” and suggested that only the board’s con-
sultant could answer this gquestion. In mesponse
to written inguiries by the Ombudsman, the
Managing Director of Sydney Water admitted
the responsibility for approval of the design
rested with the authority and said, “this wss not
clearly stated in the process and as a result misun-
derstandings pocurred.” The Managing Director
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also regretted that checking of designs, in the
old process used by the Water Board had not
been carried out “with the affecied property otwm-
er's perspective in mind.”

Consequently, and bearing in mind the deficien-
cies in the complaints-handling process high-
lighted by the Ombudsman’s inquiries, Sydney
Water carried out an independent audit of the
matter. The terms of the audit were, "to defer-
mine wrhat actually occwrrned and what wonld huve
happened if the new procedures wiich have been i
place since Jamuary 1995 had been followed.” As a
result of this audit, in May 1996, the authority,
while making no admission of liability and
while not agreging to remove the sewer pipes,
did offer the complainants $2,600 as compen-
sation for the “perceived incomvenience™ the Wa-
ter Board had caused to the complainant.

A greater emphasis om negotiation between
Sydmey Water, developers {or agents) and af-
fected property owners, and an improvement
of Sydney Water's complainis-handling proce-
dures, is expected to reduce the likelihood of
situations similar to these arising in the future.

TO PAY OR NOT TO PAY

Sometimes even simple problems can become
tortuous complaint handling sagas which re-
quire a circuit breaker. The Ombudsman re-
ceived a complaint from a woman who lived in
a Department of Housing flat at Merrylands.
The woman was frustrated as she had been try-
ing to sort out her rental rebate applications
{15990-1994 ) since late 19943, She had written nu-
merous letbers and had dealt with more than
eight different staff members over a period of
18 moenths. Unfertunately, she had decided ear-
lier this year to stop paying rent altogether, 50
Residential Tenancies Tribunal action was also
looming,

The Cmbudsman's office contacted the Depart-
ment of Housing about the caze. Immediate
action was taken by the Department and the
complanant’s case was examined. A meeting
was arranged between the complainant and the
department which resulted in the complainant
being satisfied with the calculation of both the
rental rebates and her current payable remt.
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LUNAPPEALING LETTER

When a person wishes to contest a fine issued
by the State Rail Authority (SEA ) the usual pro-
cedure is to write o the either the Infringement
Processing Bureau or the Authority and appeal,
giving the reasons why the fine should be can-
celled. The appeal is processed and a response
issued. The usual response from the SRA,
where the appeal is not upheld, has been to in-
form the appellant and ask that the fine be paid
by a certain date. However, there is another
means of redress available and that is to the
local court. In has been the practice of the 5RA
not to inform appellants of this option. Our
officer wrobe to the Chief Executive of the SEA
requesting that he consider including that ad-
vice in future letters of decline, At the request
of the Ombudsman the Chief Executive Officer
agreed to change their standard letter of de-
cline to include information about the option
of appealing to the court,

FRUSTRATION

Each year hundreds of people complain to the
Ombudsman about ssues relating bo their em-
ployment. Each year hundreds are declined as
they are covered by clause 12, Schedule 1 of
the Omibudsman Act which prevents examina-
tion of such matters. However there are some-
times administrative issues related to these
complaints that are worthy of examination.

A teacher complained that the Department of
School Education had agreed in 1994 that she
had been disadvantaged by a clerical error that
had led to her being allowed fewer transfer
points than she was entitled to in her search for
a permanent teaching position. According to her
the department had done nothing to fix the prob-
lem. The department’s inquiries continued
through 1995 with increasing frustration on the
part of the teacher and her husband. Mhone calls
were not returned and commitments to finalise
the matter were not kept. After a complaint in
Septemnber 1995 this office started making simi-
lar inquiries about the progress of the "investi-
gation” into the matter. After many telephone
calls and a further three months examination of
the matter the department was finally prompted
to announce that the teacher s commencement
date had been acknowledged and she had been
appainted to her nominated school.
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There is no doubt that transfer and appointment
issues can be complex and delicate problems to
solve. There is little justification, however, for not
explaining the situation promptly and clearly and
keeping complainants up to date with what s
happening.

ANMD THE REASON IS .......

A dog breeder wrote to us as she was unhappy
with the response she received from the Veteri-
nary Surgeons Investigating Committee con-
cerning her complaint about a local vet. The
Veterinary Surgeons Investigating Committee
takes complaints about the professional con-
duct of vets and can investigate those com-
plaints and take action against vets when ap-
propriate.

The dog breeder had complained to the com-
mittee about what she thought was professional
negligence by the vet during an operation on
her pregnant dog which resulted in some pup-
pies being stillbom. The committee had decided
not to take any action about her complaint but
im their letter to her they had not given any rea-
sons about why the committee did not believe
the vet had acted negligently

Thie Ombudsman strongly believes that authori-
ties should give adequate reasons for their ad-
ministrative decisions, With this in mind, we
contacted the committee and pointed out that
they had not given the complainant adequate
reasons for their decision. Happily the commit-
tee realised their oversight and not only under-
took to write to the dog breeder again telling
her why they did not take action against the
wet but also agreed to change their policy fo
give complainants more thorough reasons as
to why action would not be taken about par-
ticular complains.

The dog breeder was very pleased with the
culcormne.

“BUT WAIT! PAY MORE....."

A woman from Laurieton complained about a
dispute she had with the Roads and Traffic Au-
thorty, It concermved the stamp duty for the
change of registration of a car she owned which
was registered jointly with her defacto husband



As he had recently passed away,
she was trying to v kg half of
the car registered in her name in
line weith the execution of his es-
fate. The Boads and Traffic Au-
thonity required her o pay stamp
duty on the new certificate of reg-
wiration which was based on the
full walue of the car.

Preliminary inquiries by the Om-
budsman revealed that the
Roads and Treaffic .ﬁ.ulh-:‘lrll:.' did
it have Hhe power [ F4] L'-mmp1
the complainant as the vehicle
dicd not pass dirsctly to her un-
dior hier hushand’'s will. This was
.'||_'r|_|.:E| ¥ :'ln'-l_*rq_'l:i 'I_!l_1.' the (Hiioe of
Sate Revenue and its policies on
stamp duty. However there ap-
pearcd to be some discrimina-
ton in this regard, as married
{\-;mpll:_'w L 1_'.~:1':|!|15:ll froam p.a}--
ing stamp duty in the ciccum-
dances but those in a defacto
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BURNING OFF FOR
FUN AND PROFIT

An Oecupational Permit allows a member of
the public the right to graze stock in state for-
euts SEate Forests does not receive much in the
way of income from such ventures and there is
lmited benefit for the land itself. The grazing
is secondary o all the other uses of the forest
areas. The authority still has the responsibility
of ensuring that bush fire hazards are reduced
throwgh burming off or other means.

Unfortunately, in attempting to burn off an area
covered by an Occupational Permit near
Cooranbong State Forest workers dropped in-
cendiaries from a helicopter on the wrong side
o a fire break and burnt out about 50 hectares
of the n;:-:_'l;'l.l.[.:l:l;_'['s Erafing land during a bad
drought. While the actions were clearly acei-
dental the permit hodders were understandably

PUBLIC AUTHORITIES

upset and complamed to the Ombudsman, The
situation was not helped by the fact that for-
estry workers cut through the locks on a gate
b thee property inan effort to get invand conbrol
the blaze. The occupiers were only told of this
action later.

An apology should have been automatic but
State Forests had to be prompted by phone calls
and a letber from this office. This office also rec-
ommended that the complainants get legal ad-
vice about their caze for damages against the
authority. State Forests pointed out that rain in
the burnt oul areas soon after the burning off
meant that stock feed on the property had never
been bitter.,
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ASHES TO ASHES

A woman from St Peters recently complainaed
about the Department of Anatomy and Histol-
ogy at Sydney University, Her retired father had
signed a body donor form two years ago and
had altered it to read “delivery of my ashes to
my executors”. He wanted his ashes to be flown
back to England and scattered over his wile's
grave. When he died, his body was taken by
the department for the advanced training of
madical students. More than a year later when
they finished, his body was taken to Northern
Suburbs Crematorium and cremated. Tragically,
his ashes were then buried in the grounds of
NS, contrary to his wishes.

Char inquiries revealed that his instructions for
his ashes wene clearly noted on his file at the
department as well as being marked on the
body donor form. Apparently, the departmaent
received a letter from the crematorium two
menths later asking what bo do with his body,
as well as & number of other bodies, In nesponse
to the letter, it was found that a “temporary
staff member” at the department had rung the
ceematorium. The staff member did not bother
to check any of the cadaver files before telling
the crematorium to follow “standard proce-
dure”, which was to cremate and bury the ashes
on the crematorium grounds.

The Ombudsman recommended that the de-
partment collate an “office tratning manual’ by
which new staff would be trained, 2o that this
type of administrative mistake could be
averted, In response to the Ombudsman’s en-
quiries, the department made an offer to pay
for a plaque in memory of the complainant’s
father and fly it to England,

DOG FIGHT

For a greyhound owner a fighting offence is a
real problem, It can lead o suspension of the
dog and can even reduce the animal’s value in
any later sale. A first offence by a dog is gener-
ally dealt with by the Grevhound Racing Con-
trol Board by discussing the matter with the
owner/ trainer, viewing the video and, if guilty,
applying a one month suspension, Formal ap-
peals against these decisions are only allowed
if the suspensions are more than one month,
The board claims that it would be swamped
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with hearings if it changed its policy to allow a
formal hearing of every first offence,

Without the benefit of an appeal mechanism an
owner complained that stewards had unjustly
decided that his dog had fought in a race at
Wentwaorth Park. Inquiries revealed that a stew-
ard who watched the race at the track had sat
down with the owner on the night and viewed
the video of the race. Though there was argu-
ment over exactly what was said, the owner had
agreed on the evening that his dog had "turned
his head” and therefore fought. He later decided
that his ignorance of the guidelines had meant
he had misinberprebed the race video and had
not been able to defend his position. He took
the matter to the board who rejected his request
for the suspension to be withheld.

The Cmbudsman decided that the video the
board had viewed was inconclusive and that
the race steward had the best view of the race
looking down the straight. The board was enti-
tled to rely on the steward’s opinion in this case
and the decision was found to be reasonable
The inquiries also revealed that the board was
well aware of the need to offer a fair hearing -
particularly in cirumstances where no formal
appeal mechanism is in place.

WANTED: RESUMES NOT
PLUGGING PERSUASIVE
POLITICAL PLATFORMS

A serving councillor from NSW wrote to the
Ombudsman complaining about the State Elec-
toral Commussion’s fallure to respond to cone
cerms e raised about the contents of candidates”
resumnés. These resumés are placed in the poll
ing booths to inform voters of a candidate’s ex-
perience and qualifications.  The complainant
asserted that in his council, candidates had
wrongly been allowed to include matters of
pelicy or political statements in their resumsés.

A preliminary investigation by the Ombuds
man revealed that the State Electoral Commis:
sion considered that material about a cande
date’s policies and political statements could
be included in resumeds.

After receiving more complaints, further advice
was sought from the Crown Solicitor s Offsce
This adwvice was that the Commaissiomer s view



was incorrect. The State Electoral Office recog-
nised its guide to candidates needed to be modi-
fied to inform candidates that no policies or
political staternenis may appear in pesumés. The
Commission is also examining whether it will
now need Bo vel resumés more closely.

BACK INTO TROUBLE

In October 1994, the Eoads and Traffic Author-
ity commenced road works in Windsor to im-
prove the quality of several underbridges. A
local resident was concerned about a hazardous
situation that had arizen for vehicles entering
and leaving his driveway which was halfway
down a hill leading to an underbridge. Due to
the bridge reconstruction, a safety lane that had
previously existed had been converted into a
detour lane and the combination of speeding
drivers, the crest of the hill and lack of safe en-
try into traffic created enormous potential for
accidents. The resident was also concerned
aboul the jarring noises created by box-trailers,
semi-trailers and other vehicles as they passed
ever the bump in the road outside his house.
Not the best lullaby at 3 am in the moming.

The Ombudsman had several discussions with
the KTA and the State Rail Authority, who were
overseeing the construction work. In response
o our inguiries, the ETA resurfaced the road
outside the complainant's house which elimi-
nated the excess noise made by certain types
of traffic. The RTA also passed plans for future
line marking to reinstate a two metre safety lane
outside the complainant’s house.

OH FOR PEACE AND QUIET!

A resident of a quiet outer suburb complained
that the local high school was letting its school
hall ko inappropriate and noisy groups such as
line dancers, without considering the privacy
of nearby residents. Because school sites are
woned “special use-education’, the use of a
school hall at the weekends for community
groups, bands, line dancing and other non-edu-
cational purposes 15, in effect, a change of use.
This change of use can cause problems particu-
larly if the halls are old and close to an adja-
cent property. Most developers seeking a
change of use must go through a local council
which may advertise the proposal to allow for
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objections and may impose conditions relating
tosuch matters as hours of use, noise and traf-
fic generation, Some councils allow the tempo-
rary uze of school halls for other than educa-
tional purposes without a development appli-
cation but require one where the hall is to be
used regularly for a particular purpose that is
niot edwcational.

The Department of S5chool Education has guide-
lines inskructing principals to apply to their lo-
cal council for development consent if the use
of school facilities involves commercial activi-
ties. However these guidelines do not inform
principals of the need to comply with local
council requirements for activities other than
commaercial ones.

The complaint was resolved when the depart-
ment agreed to ensure that the school lodged
the necessary development application with the
local council.  The council could then impose
any conditions thought necessary and monitor
the use. The department also agreed to expand
and clarify its policy document on community
use of school facilities.

TENDER NEGOTIATIONS

During 1995 Sydney Water decided to trial a
teilet flush control device in various areas of
M5SW. A company which had been discussing
such a device with Sydney Water complained
when they failed to win the subsequent tender.
The company said that the tender guidelines
had not been followed, that their patent licences
had been deliberately undermined and that
they were never given adequate reasons for the
Failure of their tender.

There is no doubt that the company had put con-
siderable time and effort into discussing with
Sydney Water ways of testing water saving de-
vices, However, no evidence emerged to confirm
that a special melationship existed between the
authority and the company. The level and qual-
ity of the assistance offered to Sydney Water was
an entirely commercial investment by the com-
pany - which clearly wanted to get an edge on
supplying the device when the time came.

When the tenders were let the company re-
ceived a weighting in the assessment process
to acknowledge their previous experience and
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involvement but their price was not competi-
tive. Another firm was nominated.

The Ombudsman declined to formally investi-
gate this aspect of the complaint but had some
advice for the authority. In negotiating with
companies under these circumstances all statu-
tory authorities should go to some lengths to
demonstrate that one firm is not being treated
differently to another. In this case the authority
missed two clear opportunities to make it clear
to the company that discussions or contact with
a firm does not imply any special relationship.
At one point the company wrote to Sydney
Water saying, amongst other things, that:

“I can assure my suppliers that an order is in
the offing so toe will have sufficient time for pro-
duction and shipping.™

While Sydney Water spoke to the company rep-

resentative the lether went unanswered. It is not
surprising that the company - knowingly or not
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- took that to imply that they would be favoured
in the: tender process, The authority should have
made sure they could not be criticised for mis-
leading the company

The matter was complicated by a range of pal-
ents and licences held (or pending) by the com-
peting companies for the variows devices, An
authority lawyer recommended that “the spea-
fications should be carefully drafted”. In the fi
nal tender document Sydney Water simply Hsbed
“proof of patent ownership” as a criteria. The
winning tender could nod really comply with the
criteria. According to the legal advice obtained
by Svdney Water neither could most of the ben
ders. The lawyers assessed each claim and ad:
vised the tender committee that the nominated
tender represented a minimal risk of legal ac-
tion. A technical breach of the tender guidelines
might have occurred, but reasonable steps wen
taken by Sydney Water. The Ombudsman ad:
vised the authority that more care should b



taken with the wording of the specifications and
agreed with the need to requine an indemnity
agamst legal action for companies producing
devices which have no clear patent.

Sydney Water conceded that:

“... there are a number of issues which have
emerged from this matter. The mos! significant
of these @5 o recognition by Sydney Waler of the
need o exercise greaf care in dealing with frtel-
lectual property issues given Hrefr pofential to
compromise Sydney Water's temder procedures
and cortmiercial dealings.”

The level of cooperation and association be-
tween government and the private sector in the
development of new technology is increasing.
There is obviously a need for expert assistance
and guidelines in this area.

WATER DOWN THE DRAIN

Adter Sydmey Water began charging for water
on a ‘user pays’ basis an inner city resident be-
gan to pet very large accounts for water usage.
As s the case in many older suburbs, his prop-
erty had a shared or common water service
with three adjoining properties, The main line
of galvanised pipe leads directly through a main
meter to the complainant’s property and then
under his house to a concrete covered vard.
Three adjoining terrace properties, being un-
able to connect to Sydney Water’s main, are
connected to this comnmon line in the vard. Each
connection has a check meter. The three sub-
sidiary owners are charged for the water meas-
ured by each of the three check meters and the
sum of these readings is subtracted from the
main meter :Ea.ding to calculate the charge to
the fourth owner.

This arrangement was perfectly satisfactory to
the owners before water became a scarce re-
source. Any leak in the common line would go
unnoticed and unatiended. When the ‘user
pays’ system came into operation, the com-
plainant began to receive very large bills, Not
realising there was a leak, he paid large water
accounts for some years. However, an account
for §1400 rather than the expected $40 caused
him to begin correspondence with the then
Water Board. The amount of water lost was reg-
istering only on the main meter and not on the
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chick meters. Because Sydney Water's records
showed the main was connected directly to
complainant’s property he was getting the ac-
counts for gl the water lost in the leak. The ter-
race house owner attempted to explain to Syd-
ney Water that he had replaced the water pip-
ing on his property with a new copper service
and was sure the leak was not on his property.
When he did not receive a satisfactory response
he wrote the Ombudsman.

After the intervention of the Ombudsman, Syd-
ney Water agreed to waive the charges to that
date, to replace the meters and assist in search-
ing for the leak. The leak was found to be on
the commaon line but the charges continued to
go to the complainant. The besieged owner was
having difficulties in convincing the other three
owners that they should do something about
the leak especially as he was getting all the bills
and engaging in all the correspondence, After
further representations from the Ombudsman
Sydney Water agreed to divide any future large
accounts between the four property owners.
Had Sydney Water continued to waive charges,
there would have been no incentive for the
owners to have the leak repaired and may have
set a precedent for other inner city older sub-
urbs where many owners are faced with simi-
lar problems.

Sydney Water also assisted by arranging a meet-
ing with the four property owners to ensure
that each understood that because the leak was
on the common line, they shared responsibility
o have it fixed.

REVIEWINCG RENT REBATES

A legal centre wrote to us on behalf of a tenant
of the Department of Housing whaose rental re-
bate had been cancelled by the department. It is
clear that the onus is on the tenant claiming the
rebate to provide adequate information to prove
the claim. Where there is not adequate informa-
tion, the department can cancel the rebate.

In this case, the department cancelled the rebate
after anonymous allegations of rebate fraud were
made about the tenant. Two days after the can-
cellation an officer interviewed the lenant about
the allegations. The temant spoke English as a
second language, and the interview was con-
ducted with an interpreter. The tenant denied
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the allegations, but the interviewing officer de-
cided that the tenant's response was not truth-
ful. The officer proceeded to recommend for-
mally that the rebates be cancelled. The tenant
was notified two weeks later of the cancellation.
After this, the department refused to accept the
bereant's rental rebabe assessment forms.

The department’s policy at the time was that
rental rebates could be cancelled where the
department was investigating allegations of
rebate fraud, However, this seemed unfair, in
that the rebate was cancelled on the basis of
anonymous allegations and the suspicions of
the officer. We made inguiries about the depart-

ment’s investigation of his case.

The department reviewed the investigation of
the allegations and decided that the investiga-
tion had not been carried out in line with de-
partmental policy.

As a result, the department apologised to the
tenant and reinstated the rebate from the date
it was cancelled, At the time it replied to us,
the department was considering a review of the
procedures to emphasise investigation of alle-
gations prior to cancellation of rebates.

A WINDOW ON COMPLAINT
HANDLING

A sputh coast line rail commuter complained
about station stalf who refused to sell him his
weekly ticket and insisted he use the ticket vend-
ing machine. He was particularly incensed be-
cause bve had written to the line manager to com-
plain and three days later found his letber had
been stuck on the inside of the station booking
office window for all to read. Additionally he
found under the windscreen of his car i the sta-
tion carpark an State Rail Authority pamphlet on
fare evasion with certain paragraphs highlighted.

Preliminary inquiries confirmed that while the
SRA encourages commuters (0 use vending ma-
chines, tickets should still be available from sta-
tion booking offices. Also the Chief Executive
Oificer said the employee responsibie for the pub-

lic display of the commuter"s complaint letter:

“has been reprimanded and a nofe of the circum-
stances fas beew mode in his official history, He
has been counselled as fo his responsibilitres o
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keis ceestomers and reminded of CityBail's policy
which entitles custommers to purchnse hickets from
a booking office when apen. The employes has
been advised Hhat his performance will be closely
monitored in future and any further incidents
unll be seviously mewed.”

A LONG DELAYED DECISION

A couple in Sydney’s west approached the
Ombudsman in September 1995 after having
exhausted every other avenue in a dispute they
wiere having with the Building Services Corpo-
ration, The dispute centred on the loss of a de-
posit for a domestic swimming pool, the con-
struction of which had never been started. The
complainants had received a letter from the
contractor informing them that his financial cir-
cumstances left him “unable to complete your
swimming pool” and referring them to the BSC,

The BSC declined to entertain the couple’s claim
on the basis that * the contractor was not L
censed.” The couple had, in the meantime, com-
menced an action through the Consumer Com-
plaints Tribunal and had cbtained an order
against the company by whom the contractor
was employed. Since the company had ceased
trading, the order could not be acted upon. The
complainants approached the BSC to seck a ne-
view of the BSC's decision not to entertam the
claim and incloded a reference to Section 100 of
the Building Sermaces Act, This allows the BSC to
make discretionary payments under specific cir-
cumstances, The BSC declined and indicated
that in order to make a discretionary payment,
“work must have been commenoed”.

The couple contended the BSC had reached the
conelusion that the contractor was not lioenssd
in error.  Although the company which em-
ployed him was not licensed, the actual contrac-
tor who was to perform under the contract was
licensed. They also argued that even if the con-
tractor was not leensed, the BSC could still make
a discretionary payment as the relevant section
refers to “incomplete work” and not
“uncommenced work”™. A further bone of cone
tention was that the complainants were aware
af at least ten other instances whene claims had
been paid out in respect of contracts entered into
with the contractor. After the Ombudsman made
telephone inquiries with the Legal Services De-
partment, the complainants were advised to



lodge an insurance claim with the BSC which
would be redetermined. The complainants filed
the insuranoe claim in October 1995,

bn Jasaary 1996 the Ombudsman received a tel-
ephone call from the complainants asking what
had happened. The Ombudsman telephoned the
BSC to see what progress had been made and
was informed that the BSC had no knowledge
of any nsurance claim having been lodged. The
BSC requested that the Ombudsman send a full
copy of all documents on our file so that they
could assess whether to pay out on an insurance
claim. This was done and an acknowled gment
was requested and received. Finally, in March
1996 the Ombudsman received a fascimile con-

firming that the complainants claim would be
paid and that “the cheque would be in the mail”

YOU LEAVE ME HANGING
ON THE TELEPHONE

A man lodged a complaint about cancellation
of his car registration for underpayment of reg-
siration fees, The underpayment was due to a
clerical error on the part of the Roads and Trai-
fic Authordity. When the authority realised they
had undercharged the complainant, the ETA
kelephoned him and told him they had mistak-
enly undercharged him by §15 and required
him to make good on the shortfall immediately.
He tried to explain that he was unable to pay
the balance prior to his next pay day. The ETA
staff member said she would have to check this
with her supervisor and put the complainant
on hold. She never came back to the complain-
ant, who, after waiting for fifteen minutes, put
the phone dewn. He didn't hear anvthing else
from the RTA until two weeks later when he
received a refund cheque from the RTA for the
ampunt he had paid. On telephoning the KTA
he was advised that his registration had been
cancelled. The complainant was concerned that
he had been driving an unregistered car since
the KTA had, in his view, cancelled his regis-
Iration without notice.

The Ombudsman made inquiries with the rel-
evant branch of the RTA to ascertain their policy
on cancellations which arise from an initial KTA
fault. The acting manager undertook to inves-
tHgate the matter and, & week later, she reported
to the Ombudsman that everything that had
happened was completely contrary to RTA
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policy. The complainant’s payment should
have been held in a miscellaneous bank account
until the complainant was able to finalise the
matter. The KTA staff involved were reminded
of proper procedures and reprimanded. The
manager also provided the complainant with a
full explanation and a formal written apology.

TAKING A PARTNER
FOR THE VOLTS

A couple bought a block of land within the serv-
ice area of the Morthern Eiverina E'clunr].r Coun-
cil in 1990. To determine costing for the con-
struction of their new home, they sought a ver-
bal quote from the Northermn Riverina County
Council as to the cost of having electricity con-
nected to their property. The authority told
them it would cost around 53,000,

Later in the vear, a representative of the North-
ern Riverina CC told the couple that the con-
mection fee would, in fack, cost them 55,603, The
representative informed them that this amount
was for connection from the main electricity ling
o the property, with a transformer for service
to both their property and their neighbour’s
property. The idea was that the neighbour would
also eventually meed to have electricity supplied
£ him, at which time the couple would be reim-
bursed 52582, being the neighbour s share of
the cost. The couple were also told that if they
were not prepared to agree 1o this arrangement,
then the electricity would not be connected. They
requested to have the arrangement put in writ-
ing, and a handwritten explanation of the ar-
rangement was placed on the form on which
they requested their electricity supply.

In late 1995 it became apparent that the cou-
ple's neighbour would seon be connecting his
ehectricity supply. In the meantime, the author-
ity had changed its name to Energy South.
Emergy South told the couple that it was not its
policy to make arrangements of the type that
had been entered into, and that it seemed likely
that the neighbour would connect to his elec-
tricity supply from a new line, rather than from
the extension which supplied the couple. The
authority also told the couple that its policy, in
any case, was only to give partial refunds within
five years of the original payment. This time
period, of which the couple had not previously
been aware, had elapsed a few months before.
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The couple brought the complaint to the atten-
tion of the Cmbudsman, who made inquiries
into the matter. The Ombudsman suggested
to Energy South that the couple had a strong
legal case to enforce the handwritten agree-
ment, as the couple had no reason to doubt that
the representative with whom they had spo-
ken in 1990 had authority to sign the agreement.
It was further suggested to Energy South that
expenditure of Energy South’s resources on le-
gal expenses to resist honouring enforcement
of that agreement could also be seen as unrea-
sonable. Energy South responded by authoris-
ing payment of $2,582 to the complainants.
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PRISONS

OVERVIEW

In the past 12 months formal complaints to the
Ombudsman about prisons dropped from 455
te 284, more than 15% fewer than in 1994,/95,
This figure includes complaints about the pri-
vately-run gaol at Junee, Complaints about the
Corrections Health Service also fell fram 42 to
28 this year. This was at least partially offset by
an inerease in telephone and face-to-face prison
visit complaints, which jumped from 929 in
1994 795 ko 1085 mn 1995796,

The reduction in formal or written complaints
perhaps reflects the impact, however gradual,
of case and area management arrangements in
prisons which place the onus on middle man-
agers for improved handling of complaints.
Prison officers are now asked to relate more
directly ko inmates and to become invelved in
solving internal problems.

Om the other hand, the increase in oral or infor-
mal complaints has been influenced by the
Ombudsman’s regular visits to institutions as
well as a gradual improvement in inmate ac-
cess to telephones across the prison system.
While the long awaited “smartcard” system, al-
lowing inmates improved access to telephones,
will assist in complaint handling it is likely to
have a major impact on our inguiries staff who
will be faced with a rush of new complainants.

Complaints about every prison were down with
the exception of Maitland, Cessnock, John
Morony and Lithgow. The Reception Centre,
since its change of function and reduction in
size, has seen complaints drop by 66%. Junee,
the largest prison, recorded a reduced but still
significant number of complainits.

There were also corresponding falls in formal
complaints about particular issues. As always,
the number of complaints about officer miscon-
duct and property remained the highest.
Hopefully the property complaints will be re-
duced by the new Department of Corrective
Services computer system (COMS) and the in-
trodwction of the other cure-all, the “smartcard’.
Dray leave /works release and record keeping /
administration led to less complaints than in
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previous vears. 5o did classification; but the
poor administration of large scale movement
of prisoners was an issue of continuing conoem,
This year the unclassified {or “other™) group of
formal complaints contained a significant
number about the recently consolidated umit re-
sponsible for court and inter-gaol transport.
They have carmned themselves a separate cat-
egory for 1996,/97.

In contrast to these figures, there was a sharp
increase in the number of complaints about un-
fair discipline. As mentioned in earlier annual
reports this remains an issue of concern to the
Ombudsman,

Wee are also pleased to repart that the Department
of Cormective Services, with what appears tobe a
minimum of fuss, 15 moving towards some
changes which this office has long advocated.

In the 1994 /95 Annual Report the Ombudsman
wrote of the failure of the department to make
a genuine attempt to offer a comprehensive pro-
gram for sex offenders in NSW gaols. The
so-called program at Cooma Correctional Cen-
tre involved little therapeutic work and appears
to have been wholly ineffective in recent years.
Corrective Services has now taken significant
steps to establish an intensive program for sex
offenders at the Long Bay complex. Staffed by
trained officers with significant input by spe-
cialists, a course over 44 weeks will be mun for
up to 20 volunteers at a time. This will be only
part of an expanded range of treatments involv-
ing individual sessions for inmates who do not
have access to the Long Bay program.

After a number of delays and false starts the new
Violent Offenders Program has begun in a reno-
vated section of the Reception Centre at Long
Bay. This program is staffed by newly trained
custodial officers and other professionals. It aims
to deal more effectively with the violent behay-
icur of inmates within the NSW system, This
latest effort to cope wh some of the State”s most
dangerous prisoners is part of a strategy which
also includes the redrafting of the guidelines for
the Intensive Case Management Program at



Goulburn. These are very positive steps for
which this office has been pressing for some time.
PRISON COMPLAINTS

Two transitional centres for women prisoners {excludes Corrections Health)
were recently announced by the Minister for

Corrective Services, The first, at Parramatta, Received

opened recently and will provide the opportu-

nity for minimum securtty prisoners to better il 184
adjust to the return to society. Emu Plains Cor- aral 1085
rectional Centre is in the process of being reviews 1

revamped to cope with about 120 low security
women. Another overdue initiative which has

also been announced is the reassessment of the Determined (written complaints)

classification of women prisoners. This office

has previously pointed oult the need to address Formal investigation

the inequitics in the security assessment and completed 2

placement of women in NSW gaols. Formal investigation
discontinued 2

Prison closures are fundamental changes to the Preliminary inguiry 281

prison system in NSW which can only be judged Assessment only 103

on the results. The closing down of Parramatta Non jurisdiction issues 3

and sections of Long Bay complex will be, when

they take place in 1998, direct results of the open- Total it

ing of the new 900 place Metropolitan Remand

WRITTEN COMPLAINTS RECEIVED ABOUT
DEPARTMENT OF CORRECTIVE SERVICES®
A five year comparison
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and Reception Prison under construction at
Silverwater. The impending closure of Cooma
Correctional Centre seems to be a logical con-
sequence of the centralisation of the sex
offenders program.

Maitland is also due to close in 1997, The im-
pact of this on the housing of high security
mnmates in the northern region is unclear. Nev-
ertheless, the segregation area at Maitland
continues to be the source of complaints and
cenditions are less than satisfactory. Similarly,
the closure of Norma Parker Correctional Cen-
tre for women will cause little grief for the many
people who suffered from the inadequate con-
ditions over the years. Nonetheless, the removal
of an option for the placement of women pris-
oners could be cause for some concern.

The bottom line, however, is that all of these
institutions are old and run down, Inmates live
in dank, crowded cells, often with dangerous
electrical wiring. Officers supervise inmates in
areas with inadequate space, poor lines of sight
and cutmoded equipment. Beyond their his-
torical value there can be little argument to
retain these buildings. Whether the department
maintains an institution of some sort n these
areas is another question,

The Minister has also confirmed that an Inspec-
tor-General will be appointed. No further
details are known at present but working out
that role and its powers will be difficult. An
internal complaints handler, an internal inves-
tigator, an inspector or an auditor are all
options. What is certain is that anyone charged
with taking on any of these jobs within the De-
partment of Corrective Services will need
enough real power and the required resources
to do the job. The experience of the Police Serv-
ice in this regard should not be forgotten. In
establishing this job the Minister needs to make
absolutely clear that inmates and officers will
retain an absolute right to complain to this of-
fice regardless of the role of the new position.

JUNEE CORRECTIONAL CENTRE

As with most other NSW prisons, complaints
from the privately-run Junee Correctional Cen-
tre slowed in 1995,/96. The 36 written complaints
received represent the expected proportion of
total complaints about institutions, The com-
plaints reflect the full range of grievances and
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show no difference in this regard to those fow-
ing from prisons run by Corrective Services.

There are certainly signs that Junee has settled
down since the disruptive changes involved in
establishing the protection inmates in the gaol.
Serious potential problems still exist in the mix-
ing of minimum and medium security inmates
and in the possible association of mainstream
protection and strict protection prisoners. How
ever nothing major has come to light as yet
Perhaps the threat of transfer to a gaol that les:
adequately caters for protection inmates is act-
ing as an inhibitor to complaints, and even to
violent incidents.

Issues refating to noncustodial (education, wel.
fare and psychology) services seem to be falling
at present. But it would be reasonable, given
the prison’s location, to expect that staffing of
these positions will be a problem in the future

Junee is also functioning as a remand and e
ception prison for the surrounding area. This
means dealing with some high risk prisoners
under difficult circumstances. Combined with
the need to provide worthwhile options for
works release and day leave at the other end of
the security scale, this presents a formidable
management challenge for the Junee staff.

The prison may be privately run but it now op
erates as just another part of the NSW prison
system.

CORRECTIONS HEALTH SERVICE

The number of written complaints about Cor
rections Health Service (CHS) dropped from 42
in 1994/95 to 28 this year. This is in sharp coer
trast to recent years which have shown &
continuous increase, Likewise, telephone and
prison visit complamts also fell from 80 in 1994
95 to 34 this year. The majority of complaints, o
always, were about the quality of medical care

This year, however, a distinction was made be
tween complaints about clinical matters, and
service or attitudinal issues, There were nine
complaints altogether about rudeness or the
negative approach of clinical staff. The office
advised these individuals to take up their con
cerms with the nurses or doctors directly or with
CHS management.



Occasional complaints highlighted a longheld
concern of the Ombudsman about communi-
cation between CHS and Corrective Services.
The twi authorities appear to have established
an admirable working relationship at manage-
ment level. Despite this, observations by
Ombudsman officers indicate that problems re-
main in prisons,

Last year's hope that complaint handling
would be streamlined by the appointment of
an officer to deal with Ombudsman inquiries
has not been fulfilled. The small number of com-
plaints requiring detailed preliminary inquiries
have led to lengthy correspendence. All in all,
though, a rather quiet year for CHS generally.

Prison written complaints 1|
received by institution
1995/96 '
Junes 36 |
Reception Industrial Centre 12
Goatlburn 26 |
Remand Centre 17
Training Centre w |
Bathurst 14 [
Silverwaber 10
Mulawa,/Norma Parker/Emu Flains 16 |
Parramatia 8
Maitland i9
Cessnock 17
Grafton ]
Prison H-uu]:!il:ll 11
Kirkconnell 4
Lithgow 1
Berrima 5
fnhn Hn-[m:p il |
Mannus i
Parklea 3
Special Purposes Prison 2
Periedic Detention Centres 3
St Heliers 2
Biraken Hill 2
Department of Corrective Services 49
(hiers &1
TOTAL 354

PRISONS

MNature of written
prison complaints
1995/96

m.ﬂw
tathure b compensate

Tranafers
armeasendble,’ refusal o,

form of transpert,
imberstate, delay

Classificationyplacement

Record keeping &

administration
mnacourabe records, privabe cash control,
sembenoe calculabon, warrants,

taikure o reply / sapply information

Visils
rreabment of vestiors, visilor
bans, access io vestlor, searchcs
Day and ather leave

Failure to ensure physical sxfety

Daily routine

access o amer ke f ackivibies,
arcess o belephones,

gemeral treatmiendt

Buy-aps

Food & diet

Legal

Frabation and parsle

TOTAL

14

B meamia 5

£
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INVESTIGATIONS, INQUIRIES
AND OTHER FORMS OF SELF
EXAMINATION

Like any other organisation, Corrective Serv-
ices looks at major incidents within the prison
system with a view to preventing the problems
recurring. Individual prisons examine more
minor matters that happen daily across the
INSW prison system. Whether or not this self
examination is useful depends on the thorough-
ness and effectiveness of those investgations,
There has been growing evidence in recent
years that Corrective Services needs to spend
some time ‘watching the detectives’.

Within a prison it is the responsibility of the
Governor, Deputy or Area Manager to judge
whaether all the information regarding an inci-
dent has been gathered, It is also their job to
make recommendations about charges against
inmates or changes to procedures to prevent
future problems.

Regrettably, complaints about prison governors
or senior gaol staff failing to adequately inves-
tigate incidents are becoming more common.
Whether it is a fight between inmates, allega-
tions of intimidation of other inmates or simply
persistent reports of ‘bad attitude’, it is not un-
common te find files with no useful record of
what took place, That does not mean that the
prisoner did nothing to prompt the penalty,
which may be a transfer to another gaol, 28 days
off amenities or both. But it often means that
the paperwork has not been done or not placed
on either the case management file or the war-
rant file. It also means that sometimes even the
most basic inquiries have nol been made to
verify the allegations made. Even if the circum-
stances look quite clear cut, all participants in
an incident - officers, non custodial staff and
inmates - should be spoken to about what hap-
pened. Formal statements might not be needed
in all cases but the file must reflect as closely as
possible what actually took place. If the inves-
tigation reveals no serious offence that does not
mean the facts will not be usetul at a later date.

If internal offences by prisoners have come fo light
charges should be laid to allow the alleged of-
fender the chance to state their case. If nothing
substantial emerges to implicate an inmate m an
offence the person should not be transferned sim-
ply because they were present at the time, At the
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end of the day prisoners’ files should tell the
whobe story of the inguiry into the matter

Complaints of assault by prisoners about Cor-
rective Services officers are criminal matters
generally handled by the Corrective Services
Investigation Unit (CSIU} The unit is made up
of NSW police officers seconded to the depart-
ment. Their investigations are initiated by the
department’s Investigation Review Committes
and overseen by the department’s Director of
Security and Investigation.

Many complaints of assault are made by in-
mates or referred by others each year. The
Ombudsman's office does not have the re-
sources to investigate these allegations. The
existing protocol is to refer the matters to the
CSIU and assess the reports. In most cases the
allegations are not accompanied by the medi-
cal evidence or independent witnesses that
winild be needed o support charges against
officers. Regardless of the quality of the com-
plaint or the likelihood of charges arising. each
investigation should thoroughly canvass the
issues. There are indications that some investi-
gations fall short of the desired standard.

Case study

An inmate at Goulburm Cormectional Centre al-
leged that after his visit was terminated he got
angry and that an officer had punched him sev-
eral times in the face. The investigation was
carried out by a Detective Sergeant at C5[U
The officer did not explore an explanation for
the prisoners specific injuries recorded by medi-
cal staff, The Ombudsman said;

“No [prison] afficer [was] asked to explein the
murk tonder [the inmate’s] eye or the split Iip
Cther than the possibilities suggested by the in-
fervicwving police officer there 5 no specific
mention by any prison officers in any tmiervies
af [the prisomner*s] fince comirng inko combact with
amy person or objeck.”

Given that the Deputy Governor had earlier
told an Ombudsman officer that the officer con-

cerned was forced to punch the inmate this was
particularly worrying,

To make matters worse an unacceplable joint
statement was initially submitted by three
prison officers and photos of the inmate’s inju-
ries were taken four days after the event. At



the Ombudsman's suggestion the department
has isswed instructions regarding individual
staternents and the prompt photographing of in-
juries. The head of the CSIU has agreed to speak
ta the officer about inadequacies in the report.

However this complaint has led to a much
closer watch being kept on the quality of such
investigations. It has also prompted inquiries
by the Ombudsman to clarify the status and
arcumstances of the NSW police during their
time with the department.

Of even greater public interest is the Ombuds-
man's decision to examine the response of the
department relating to major escapes. This de-
cision was made in response to a well publicised
excape from Goulburn gaol in 1996, As part of
that investigation Ombudsman officers have
monitored the investigation of the escape by
the department’s Internal Investigation Unit.

Any recommendations arising from this inves-
tigation will be aimed at assisting the
department to strengthen its own internal in-
vistigation procedures.

The Ombudsman is concerned thal investiga-
tions at all level are rigorous enough to produce
far andd positive resulis.

INTELLIGENCE?

Two of the constants of prison life are drugs
and escapes or attempted escapes. Like police,
Corrective Services stafi depend not only on
detective work but on informers for informa-
tion te counter escape attempts and drug drops.
They also depend on prison officers and others
to observe the behaviour of inmates and their
visitors to build up files on inmates

Information gathered in this fashion is com-
monly described as "intelligence™, How
valuable the intelligence is depends, amongst
other things, on:

how it is received

the reliability of the source

the plausibility of the information
how well it s recorded

howe well it is stored

howe it is distributed

howe it is used.
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PRISOMNS

In 1990 Assistant Commissioner of Operations,
bir Ron Woodham, said that:

“We rely heawily on the intelligence gathering
process that exists within ouwr department today,

¢ Al mielligence 15 forwarded to the Intermal
Imvestigabion Linit;

# There are tivo selected mibelligence gatherimg
officers in each institution in NSW;

# Regional Emergency Unit staff also gather
inbelligemee.”

In the six yvears that have followed it 3 not un-
reasonable to expect that the handling and use
of intelligence would have improved. Evidence
suggests, however, that there are still problerns.

At a local level cach prison might have a desig-
nated Intelligence Officer, but that does not
mean that these individuals spend all their time
gathering and assessing useful information,
Because they are often reasonably senior offic-
ers, they continue to function within the prisons
in their normal roles as Assistant or Senior As-
sistant Superintendents. In some instifutions
Intelligence Officers are not identified. Because
of staffing pressures, vital information that
should be recorded centrally is sometimes
hoarded, ignored or misinterpreted. It has been
suggested that information embarrassing to the
particular prison might even be held back from
the Central Intelligence Group (CIG) to avoid
criticism later on.

Case study

A prisoner complained that he was transferred
from JTobin Morony Correctionsl Centre and ne-
classified from C3 to B without notice and had
been told that the move was due to intelligence
information. The inmate’s file did not mdicake
why he had been so severely punished. Inquir-
ies with the Security and Investigation section
reviealed that the prisoner had been removed
a5 a result of an Intelligence Report (IR) nam-
ing him as being involved with drugs during
his attendance on day leave to technical col-
lege. This alone did not seem to justify the
reclassification so the Ombudsman wrote ask-
ing for a more detailed explanation.

The reply surprised the Ombudsman as well as
the Drirector of Security and Investigation, The
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prisoner’s cell had been searched after a posi-
tive drug test and a previously unmentioned
diary had been found. The diary contained the
most extraordinary revelations about drug use,
sexual activity and manipulation of the system.
The transfer and subsequent failure to tell the
prisoner why he had been moved werne more
than understandable. .

The larger problem was, however, that the vi-
tal intelligence information contained in the
diary was only sent on to the CIG after this of-
fice queried the situation. The internal system
set up to convey intelligence information had
not worked. Not only that, but there was no
concerted plan put into place to do a follow up
investigation of the activities so graphically sot
cut in the diary.

The Ombudsman weote to the Commissioner
saying that:

... Iam concerned that the best possible use
might not have been made of the available infor-
mation concerning [the prisoner].”

This may tum out to be a gross understatement.
Inquiries concerning this matter are continuing.

Similar situations arise when visitors to pris-
oners are banned on the basis of intelligence
information. How justifiable is it to ban a visi-
tor because the prisoner has been found to have
drug implements or drugs? Can it be assumed
that because intelligence information has
proven correct in identifying a gaol drug user,
the visitor named in the information report is
also guilty and should be banned? Is it fair to
use old, unconfirmed reports bo justify continu-
ing bans on visitors?

Likewise a Program Review or Classification
Committes can be confronted by an Intelligence
Report indicating some standover activity. No
concrete evidence might exist. Unless these al-
legations come from a previously reliable
informant or are tied to other information from
officers, other inmates or the CIG database,
punishing someone on this basis can be ques-
tionabie.

These situations require the sometimes difficult
balancing of the rights and legitimate expecta-
tions of fair treatment of inmates against the
public interest issues of prison security and
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good order. Under noermal circumstances we
satisfy ourselves that there is sufficient infor
mation and reasonable suspicion created by the
intelligence report 1o justify the exercise of dis
cretion by prisons officials. These decisions an
then simply confirmed with complainants
Sometimes the intelligence information is from
4 less reliable source and unsupported by othe
details. Sometimes the transfers and reclassih.
cation are simply to rid the gaol of irritating
inmates. At the Ombudsman’s request the de-
partment has agreed to reassess such cases.

Certainly the Central Intelligence Group is a
clearing houwse for all information on high risk
inmakes. Substantive files are collated and this
information is (following recent notable es-
capes) discussed and disseminated at High Risk
Management Committee meetings. The com-
mittee includes the governors of all maximum
security prisons.

The CIG is also now offering detailed training
for intelligence and other officers.

As previously mentioned, at the tme of writ-
ing the Ombudsman had embarked on an
investigation into the response of the depan-
ment to major escapes from correctional centmes
and in particular, the escape of inmate George
Savvas from Goulburm Correctional Centre. The
use of and dissemination of mtelligence infor-
mation will be & particular focus in that
investigation.

CLASSIFICATION

Between 1991 /92 and 1995 /9% the number o
C classification (low security) prisoners in NSW
gaols increased from 1,841 o 2,996, One of the
consequences of this increase is the change in
the mature of some prisons. Few gaols now
serve the same purpose as they did when they
were constructed. This includes 100 year old
institutions like those at Long Bay o
Parramatta, as well as more recently purpose
built prisons.

Aside from demonstrating a problem with for
ward planning on the part of the department
there are real up front financial costs for Coe-
rective Services in altering the operation of
M5W prisons. High security facilities are sit
ting unused in what are now minimum



secutity gaols. On the other hand staff costs
are reduced as prisons take in low classifica-
tan inmates.

John Morony Correctional Centre at Windsor
was built to cater for maximum security in-
mates bul is now home Lo prisoners on works
release amd day leave. Cessnock has allernated
betwern maedium and minimum secunty ine
mates. The private gaol at Junee was envisaged
o hold & mix of medium and minimum secu-
rity classification prisoners under normal
discipling. Mot only are there more minimum
secunty prisoners at Junee in masdium security
settings but the bulk of them are on protection,
Uritil recently many minimum security women
prisoners spent their time behind as many gates
and fences as their masimum security counter-
parts. All of these prisons have secure
perimeters, Along with the Training Centre at
Long Bay, these maximum securnty prisons are
being used as minimum secunty prisons when
there 15 no wherne elze to send low risk inmates,

What was, until reasonably recently, the maxi-
mum security Reception Industrial Centre at
Long Bay has been dismembered and is now
amply a reception centee, One part has been
claimed by the adjacent Training Centre as ac-
tommodation for minimum security workers.
This means that inmates sentenced for the same
erime can be serving the last months of their
sentence in gaol as a C classification prisoner
in very different physical settings.

There are also very neal contrasts in the man-
ner in which minimum security prisons in NSW
are un. Managemaent styles differ, the response
of staff Eo mew, less restrictive negimes can vary
eriprmously and seme renovations that turn
maximum ko minimum security are more
sympathetic than others.

Based on the experience of Ombudsman offic-
ers it 15 fair to say that some prison govemors
and a proportion of staff are uncomfortable with
minimum security arrangements and the chang-
mg conditions. This is reflected in the harsher
confrols in some institutions compared 1o oth-
ers. It 35 also reflected in the continuing
complaints of inmates who find that their be-
haviour in one prison is unacceptable in another.

FRISOMS

Some prison staff believe that an unacknowl-
edged hierarchy exists which means that the
“more difficult” low security inmates are trans-
ferred to the prisons with higher fences or walls.
They claim that there is no effort on the part of
the transferring gaol o control unwanted behav-
iour and no consideration of the consequences
for the gaol on the receiving end.

They also complain that in the urge to push
prisoners o lower classifications, dangerous
inmates are placed prematurely in prisons
whiere they are largely unsupervised, Certainly
there are signs that some minimum security
institutions are running tougher regimes in re-
sponse to more unpleasant incidents and more

ESCAPHS.

There is a surprising level of discretion for gov-
ernors at the minimum security end of the NSW
prison spectrum. Presuming that security is
adequatel:.-' maintained the range, for example,
of activities, restrictions on movement, privi-
leges and even buy-up items can be adjusted
tor suit the circumstances.

There is no reason why individual management
stvles, discretion over conditions, more flexible
classification arrangements and the very real
physical contrasts between institutions should
not be things that Corrective Services can use
to their advantage. A variety of inshitutions with
different approaches and specialties is certainly
desirable. Greater choice of prisons for place-
ment of more difficult inmates is also positive.
What is less desirable are startling contrasts
between conditions, physical and otherwise,
and inconsistent punishments for particular
behaviour.

The department might want to consider some
sort of notional assessment of minimum secu-
rity prisons which acknowledges the genuine
differences between them and the impact these
differences can have on inmates and staff, It
might also be useful to examine local orders,
instructions and controls o make sure that
moverment between minimum security institu-
tions cannot be considered a punishment in
itself. Finally, the consistency, thoroughness and
fairmess of the security classification of prison-
ers continues to deserve close examination by
the Department of Corrective Services.
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BETWEEN THE IDEA
AND THE ACTION

As early as 1994 Ombudsman olficers were
briefed on the introduction of the “smartcard”
to NSW prisons. The idea, of course, had been
around for some time: put all of an inmate’s
personal details on an identity card along-with
senfence details, property list, cash account
balance and anything else to avoid the continue
ing administrative nightmare of tracking any
problems through a mountain of paper. Given
that the Cmbudsman deals with large numbers
of complaints on deficiencies in just these ar-
eas it sounded like a great move.

Unfortunately government authorities (not just
Corrective Services) have an unenviable record
in the management of innovative technologi-
cal development and entrepreneurial activity.
Senior Corrective Services officers spent a lot
of time finding a company that was large
enough to develop a smartcard and small
enough not to think the project was insignifi-
cant. Once they had done so they spent the bulk
of their time examining what would be pro-
duced. It seems that not enough time was spent
thinking about how the process of development
might oocur.

The private company focused on developing a
product. This included the installation of a trial
smartcard controlled telephone system at
Parramatta Correctional Centre. There was
some expectation that no tender would be nec-
essary of at least there would be nominated
firms asked to tender. That did not happen,
When the time came a public fender was called.
The company complained about the process
and suggested that material they had supplied
had been used in the tender specifications and
passed out to competing firms who now had
access to their technology.

While it was the company”’s risk to invest their
time in the joint project they should have been
given a clearer idea by Corrective Services or
{what was then) Commercial Services Group
(OS50}, who indtially handled the tender, of what
the process would involve, It was likely from
the cutset, for instance, that a tender would
ultimately be necessary. Perhaps the enthusi-
asm of the proponents obscured the need to
establish a clear professional working relation-
ship that teok into account the requirement for
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statutory authorities to be seen tobe abzolutely
impartial in their dealings with the public.

Extensive delays occurred in letting the tender
Allegations conceming C56 staff were made.
ICAC assessed the matter. The tender was can-
celled and called once more. Law suits wers
threatened. Intelleciual property iSsues wern
raised. Angry letters were exchanged. A detailed
assessment of Corrective Servioes processes was
doge by their Internal Auwdit section.

Maore than two and a half years after the ideas
were floated the tender was finalised. By this
time the smartcard innovation first discussed
in earnest by NSW Corrective Services had been
installed or approved in almost every other
state in Australia,

The Ombudsman will be closely monitoring the
department’s response to the manner in which
this matter was handled. Every effort should
be made to foster innovations which might
make lhife eazier for Corrective Services staff
{and, not incidentally, reduce the number of
complaints to this office). However, staff have
an obligation to comply with accepted tender-
ing and contracting practices regardless of the
need Lo acquire a service.

THE CONTINUING PROBLEM
OF MISSING PROPERTY

Prisoners are allowed to have a small amownt of
property in gaol, such as books, stationery and
photographs. Their civilian clothes and docu-
ments are kept in storage at their gaol. When
prisoners are transferred to different gaols
throughout the course of their sentence, theis
property follows them. The department is re-
sponsible for any property it is holding in
storage, and for property that is transferned from
one gaol to another The Cmbudsman receives
many complaints from prisoners about missing
property, usually after the prisoner’s own at-
tempts at having the problem addressed by
prison staff have been unsucoessful.

Retired Commissioner Smethurst showed a
particular interest in complaints about missing
property and late last year told the Ombuds
man "...I amt determined to address the ongoing
problemn of inmate lost properfy..”. The Commis
swomer requested this office refer all property



complaints directly to him in the first instance
s¢ that he could monitor the way in which in-
dividual correctional centres processed missing
property claims.

Thas arrangement has proved to be particularly
effective in ensuring complaints about missing
property are resolved quickly. It has also freed
up Ombudsman staff from the frustrating and
time consuming paper chase which is involved
with fellowing up complaints about missing
property.

Unfortunately it did not have an impact on the
proportion of complaints this office received
about property. Written complaints about prop-
erty constitubed 15% of the total number of
written complaints this office received about
prison matters in 1995,/96. Resolutions, how-
EVEL, Were more numerous and much speedier.

The department’s decision to introduce the elec-
tronic smartcand system, referred to earlier in
this chapter, may help to reduce property-re-
lated complaints.

MULAWA

Last year’s annual report referred o an inves-
ligation into the care and protection of women
keld at Mulawa Correctional Centre by both
the Department of Corrective Services and the
Corrections Health Service.

The summary of evidence collected during the
extensive investigation was sent to all relevant
parties in February 1996 so they could make
submissions in response. Extraordinarily de-
tailed responses have been received. As well
as needing very close assessment in themselves,
these responses raised a number of additional
issues which have required further investiga-
tion. This assessment and further investigation
was being undertaken at the time of writing,

PRISOMNS

DEATHS IN CUSTODY

A death in the NSW prison system must be the
subject of inquiry by the State Coroner. The ex-
amination of such deaths might be in the form
of an inquest or an assessment of reports by
lecal police into the circumstances of the death.

In the past the Ombudsman has - with very
rare, but quite notable, exceptions - stood back
from such inquiries. That does not mean that
this office does not have serious concerns in
some cases about the administrative response
of the Department of Corrective Services and
the Corrections Health Service.

Duning 1996 an unfortunate death at the Remand
Centre at Long Bay prompted a meeting between
the Ombudsman and the Coroner, Mr Derck
Hand. The result was an informal agreement to
improve the level of cooperation between the
two offices, It was agreed that the Ombudsman’s
office would be given the opportunity to bring
ko the Coroner*s notice areas of concem relating
to the handling of administrative matters by the
Department of Corrective Services, The Coro-
ner agreed to allow access to completed
investigation files to aszist Ombudsman inguir-
ies where relevant, On the basis of their wide
experience of NSW prisons, Ombudsman staff
offered the Coroner”™s investigators any pract-
cal assistance they might need. The Ombudsman
also added ber weight to the view that a spe-
cialist unit of investigators within the Coroner's
office were best placed to examine the causes of
deaths in custody.

The new level of cooperation is encouraging
and givies the office the opportunity o exam-
ine more fully any administrative differences
which might lie behind any death in custody.
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INVESTIGATIONS

TRIED AND TESTED

During a gaol visit an inmate complained to
office representatives that the Corrections
Health Service (CHS) had failed to inform him
of the result of a compulsory HIV test he had
undergone in 1991, The complainant said that
it was not until he retumed to gaol in 1992 that
medical staff found his 1991 test results,

In November 1990 compulsory HIV testing was
introduced in NSW gaols through the then
Prison Medical Service (now Corrections
Health Service). All new reception inmates
were required to undergo an HIV test.  Any
inmate with a positive test result was informed
of the test result, underwent counselling and
received appropriate medical care. Inmates
showing negative test results were not notified
of the outcome of their tests. If an inmate was
rebeased before a test result was available she/
b wias to be contacted and informed of the re-
sult if it was positive.

Theere woere problems assodated with the com-
pulsory testing program - not the least of which
was the high number of inmates serving short
sentences and the difficulty of contacting them
after release. This particular problem resulted in
the compulsory testing policy being amended to
exclude inmates serving short sentences.

In early 1991 when the complainant entered
gaol to ‘cut out’ fines, short term inmates were
still undergoing compulsory HIV tests. The
complainant was informed that he had to be
tested and that if his test result was positive he
would be informed of the result within 10 days
- regardless of whether he was in gaol or had
been released, He was also told that if his test
was negative no contact would be made. His
contact address was recorded by medical staff.
He was released a fiew days later and heard no
more about his test.

Drring 1992 the complainant returmed to gaol
on remand and underwent another compulsory
test. His test result was positive. When his
medical file was consulted, medical staff dis-
covered that his 1991 test result had also been
positive. Understandably the complainant was
very distressed; ignorance of has HIV status had
put a number of people at risk. Although the
complainant had initially lived with his wife
and family on his release in 1991, this relation-
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ship broke down shortly after and he com-
menced another relationship prior to being
imprisoned in 1992, Also during this period he
had worked as a male prostitute. Because he
had not been notified of his positive HIV sta-
tus, the complainant not unreasonably believed
his 1991 test result was negative.

The complainant was also concerned that the
delay in notifying him of his HIV status had
also delayed the start of a treatment program.
Medical opinion at the time suggested that the
earlier a diagnosis is made and treatment com-
menced, the better the prognosis for a patient,
He did not commence any form of treatment
until approximately 18 months after his origi-
nal diagnosis,. The complainant has
commenced legal action against the N5W De-
partment of Health,

The Cormections Health Service admitted it had
failed to inform the complainant of his 1991 test
result. Although CHS had procedures in place
for notifving inmates after release, they wene not
followed. The complainants test result had been
filed rather than passed on to appropnate staff
for notification. CHS were unable to provide any
explanation as to why he had not been notified.
However the Dinector of Clinical Services at the
commencement of the investigation suggested
that because the system was new when the com-
plainant was tested “... the system was nof
cormprrehensing enaugh to erraiene Bhal tesf resulis wen
made kot bo HIV positive persoms.”

This office considers that the CHS failed in it
duty of care by not notifying the complainant
of his test result. This failure also placed a
number of other people at very serious risk of
contracting HIV and could well have contrib-
uted to the spread of the virus in the
community. The complainant suffered consid-
erable stress and anxiety when he realised the
risk to which he had subjected his sexual part-
Iers.

Failure to notify the complainant also delayed
the commencement of medical treatment and
denied him the counselling which accompanies
notification of a positive result, Such counsel-
ling may have assisted him to make lifestyle
and risk behaviour changes which as well as
affecting his prognosis, may have reduced the
risk of transmitting the virus.



The Cmbudsmian founsd that the conduet of the
NSW Department of Health, which is the De-
partment responsible for the Corrections Health
Cervice, was unreasonable in failling to notify
the complainant of his test result. Several rec-
senendations were made ncluding an audit
of all positive test results to ensure that all in-
mates who were tested and found o be HIV
positive during the compulsory testing period
were notified of their result. The findings of the
audit are to be provided to this office.

Given the complainant’s health status and the
bength of time that it can take for legal proceed-
Ings o b determmiined | 18 was also recommended
that the NSW Departenent of Health olfer to
mediate the dispute with the complainant and
his legal counsel. This matter had not been fi-
nalised at the time of writing
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CASE STUDIES

CASHED UP
Case study one

In 1990 a Venezuelan national was caught af-
tempting to bring drugs into Sydney. After he
was imprisoned, various monies were paid out
and some cash was confiscated by the Austral-
ian Federal Police. The remainder, more than
S0 LIS, was sent by Prisoner’s Aid to the Re-
mand Centre at Long Bay.

When the prisoner complained that the money
had disappeared the department spent four
months making inquiries but failed to find ei-
ther the cash or the inmate's property card.
They alse failed to suggest a solution to thie
problem. Nine months after the first letter from
the Ombudsman, an offer was made to com-
pensate the prisonee. By this time, however, the
prisoner had been released and returned home
to Venezuela. The Venezuelan consulate is sl
searching for him in order to retumn the money.

It is unfortunate that the d t couldm’t
find the cash, as the Federal Molice later dis-
covered that their share of the money
confiscated from the prisoner was counterfeit.

Case study fwo

Another inmate complained that he was trans-
Ferred b0 court without the cash he had browght
info gaol. He was released from court penniless
and had o go o the Salvation Army for enough
maney to go back to Long Bay and pick up the
SO0 he had in his account at the gaol. Similar
complaints have been made by other prisoners.

It 15 unseasonable for Coreective Services ad-
ministration staff to be asked to assess if a
prisoner 15 likely to be freed from court. Tt is
also unreasonable to have to arrange on every
day of a long trial for a prisoner’s cash to be
transported with them. But it is not unreason-
able for inmates to be informed that emergency
cash is available via court officers for those
trapped without funds. Person’s walking free
from courts can also request to be bailed back
to Long Bay to collect their cash.

Chvee moee the transfer of prisoner cash from
one prison o another has been the subject of a
number of complaints. Given the numbers of
inmate movements perhaps the incidence of
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errors of delays is not extraordinary. However
the irritating level of discomfort and distress
that is caused to prisoners is of concern. Small
things matter in prison. A smoker without to-
bacco, no replacement socks or no tin of
something to supplement the prison diet. All
of these things can become a problem - for of-
ficers as well as inmates - simply because the
transfer of funds 15 delayed.

Hopefully the long awaited computer system
up-d:.l:e for Corrective Services will see these
problemns become things of the past.

MISCOMMUNICATION

For many years the Ombudsman has stressed
the need for improved communication between
the Department of Corrective Services and Cor-
rections Health Service. In response, theme has
been a marked reduction in the number of com-
plaints that reflect this concern. This is due, in
part, to an improvement in the information
provided by Corrections Health to the officers
that manage prisoners. There are still examples,
though, of gaps in the system.

The Public Guardian complained about the ar-
rest and subsequent medical treatment of 2
young Aboriginal man with a mental disabil-
ity. There were some preblems in identifying
the man because he was generally unnespon
sive to questions from police and later from
prison officers when he was transferred te
Parramatta Correctional Centbre,

Bledical staff at Parramatia were called and the
prisoner was seen by a nurse and when her al-
tempts at assessment failed, by a medical of
ficer. The doctor suggested in his clinical notes
that the inmate be referred to welfare. The
sessment was incomplete and was to be com:
pleted the following day. In fact the Reception
Ha=alth Status Motification form which was used
at that time to pass on relevant health and med:
cal information to Corrective Services staff cos
tained simply an inmate's name - the wrong
one as it turns out - and the signature of the
nurse. The form had a date of birth showing
the demenstrably younger man to be over 45
years old. It said nothing about the inmate's
problem with communication, his Aboriginakity
or anything else that might have assisted prison
officers in managing him. A further form (Wing



officers information form) was to be flled out
by medical staff but copies, if any ever existed,
were not kept by Corrective Services, Nor was
there any indication that the medical officer s
recommendations were passed on to prison of-
ficers, orally or otherwise. He was placed in a
cell with another inmate but there is nothing to
say the cellmate was informed of any concerns
for the man's safety.

The prisoner collapsed overnight. Unaware of
any need to be overly concerned, the cellmate
ledt himy curled in a foetal position on the floor
of the cell. The prisoner was taken to Westmead
hespatal for treatment hours later when his con-
diteom was seen to be serious.

The notification forms have been revised sev-
eral timess simce thas incident and policies have
been developed to cover most circumstances.

The Corrections Health Service staked:

“1am confident thal, with he cierrenl policies
it place and e climate that exisis befuween CHS
ard DOCS shaff, any confusion that may have
acciirred in regards ho the managernent of [the
inmate| would not manifest itself if the same
situation arose foday.” (Emphasis retained.)

Thiz offiee has no doulbst that since this incident
cccurred the level and quality of communica-
tron berbweeen Cormections Health and Corrective
Services has improved considerably. The Ome-
budsman is equally confident that an unwelcome
level of confuston and miscommunicalion did
occur in this case. Prompt acknowledgment of
problemns can lead to quicker and better solu-
1.

HANDY WORK

An inmate at Bermima Correctional Centre com-
plained that hie was being discriminated against
by an officer at his gaol work location. This dis-
crimination ook the form of insulting language
and discriminatory allocation of work tasks
causing him to be paid bess than other inmates.
He also complained about an incident which
oocurred when he reported to the officer that
he had a work related injury.

The inmate had reported to the officer in charge
of his work location that he had to be assigned
to ‘light duties’ for a period because of a work
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related injury to his right hand, A medical cer-
tificate identifying which hand was injured and
outlining details of the injury had been pro-
vided by the gaol clinic, On presentation of the
certificate the officer had expressed his disbe-
lief of the inmate’s injury and insisted on
making a photocopy of the inmate’s hand.

Inguiries were made by this office into the dis-
crimination allegations. There was no evidence
that the complainant’s gaol wages were less
tham other inmates working in the same area.
In fact he was being paid at a higher rate than a
number of other inmates because special skills
were requined to perform his job. The complain-
ant's work reports were all positive.

[mquiries into the incident were also made. The
officer admitted to photocopying the inmate's
hand but denied he had questioned the com-
plainant’s claim of a work related injury. He
stated he had made the photocopy to verify
which hand was injured.

This office wrote to the Commissioner express-
ing our concern about the intimidatory and
unprofessional conduct of the officer. We re-
quested that the officer be counselbed about his
actions and reminded of his professional re-
sponsibilities when dealing with inmates. The
Commussioner agreed and the officer was coun-
selled by the Governaor,

UNDERPANTS ALERT

Onoa routine inspection visit o Kirkconnell
Correctional Centre an inmate complained to
Ombudsman staff that his only set of civilian
clothes had been lost. He said his property bag,
containing his clothes, had been lost by Depart-
ment of Corrective Services staff when they
transferred him from Goulburn Correctional
Centre to Kirkconnell,

He was very concerned and angry because he
was due to be released from gaol in six weeks.
The requests he had put in for property
searches, and then compensation, had achieved
nothing. He wanted to be able to travel home
in civilian clothes, not the green prison uniform,
He told Ombudsman staff if the department did
not replace his clothes before his release date,
he would simply stand outside the gaol in his
underpants on his day of release, in prolest.
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Cmbudsman staff checked the inmate’s prop-
erty records and found his property had been
in the care of departmental officers when it went
missing. As the inmate's attempts to sort the
matter out via the usual channels had been
unsuccessful, details of his complaint were for-
warded to the Commissioner of Cormective
Services to be actioned. The Commissioner
arranged for a review of the complaint, and the
complaint was resolved.

Because the property could not be located af-
ter a thorough search, the department agreed
to compensate the inmate for his lost property:
A special escort to nearby Bathurst was ar-
ranged so that the inmate could purchase
replacement clothing prior to his release.

THE WALKABOUT WALKMAN

Aninmate at Parklea Correctional Centre comi-
plained to this office about the loss of his
walkman from the centre’s property room and
the failure by the department to compensate
him for the loss.

The inmate had purchased the walkman on a
buy up day. The walkman was placed in the
property room of the centre. About a month later
the inmate asked that the walkman be retumed
o hirn. He was told that the walkman had dis-
appeared from the property room anad it was
mow assumed lost, The inmate then requested
that he be provided with another walkman or
compensated for the loss with no success.

This office wrole o the Commussioner (as per his
instructions) and requested that he review the
matter. We were later advised that the depart-
ment's investigation revealed the inmate had
signved for the walkman a couple of days after he
had initially placed it in the property room. Upon
receiving this advice we requested a copy of the
property records. The department informed us
that, in fact, Parklea Correctional Centre had no
record of the inmate ever signing for the provi-
sion of the walkman, and the department had
been provided with wrong information.

Following the receipt of the above information
this office again wrote to the Commissioner and
asked that the matter be mopened to determine
exactly what had become of the walkman.
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The Commissioner replied to this office advis-
ing that “the information which was fmetially
provided from Parklea Correctional Centre, that the
inmate ackrousledged receipt of the walkmmin in quss-
tion, could not subsequently be vertfied”......
further that “the level of record keepring at the Cen-
tre, in this case, is unsetisfactory and accordingly,
on that basis, the inmate has been offered and has
accepted $80.00 compensation for the walkman”.

POSTED

Just when you thought that every possible com-
plaint about prisoner mail had been dealt with
by this office another = two actually - raises its
head,

The Prisons Act stipulates that mail from in-
mates to police is privileged and cannot be
opened. However mail from police to prison-
ers does not have the same protection. Along
with other mail to inmates it is sometimes ir-
spected for security and other purposes.

Case study one

An inmate at Berrima complained that his mail
from police had been opened and that this
might have put his life at risk. There is no indi-
cation that his life was in fact threatened but it
did make clear that police generally were nol
awan: that their correspondence may be opened
and of the possibility that the contents may
become known to others. As a reminder a Com-
missioner’s Instruction was issued to police
pointing out that mail to prisoners should be
limited to standard correspondence and ot
contain confidential information.

Case study two

At least 13 authorities can claim privilege when
writing to someone in prison and expect that
their corres pondence will not be checked. Them
is a catch, however A prisoner complained that
his letters from two such authorities wer
opened when they arrived. It seems that the
envelopes were marked only with the addrnes
of the authorities and not with the name or kogo.
Gaol staff did not recognise the address and
opened the mail. The Ombudsman wrote toall
authorities covered by the act reminding them
of the problems prison officers might have in
identifying their correspondence.
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The past year has seen a slight decrease in the
number of complaints received by the Ombaads-
man concerning local councils. The office re
ceived a total of 659 formal written complaints
in 1995/96. This represents a decrease of 3%
compared to the 680 received in 1994/95. Simi-
lar to previous years, development applications
were the most common subject matter of com-
plaints. There were also large numbers of com-
plaints received about engineering matters such
as access and flooding. Complaints about fail-
ing to enforce conditions of consents and ap-
provals and inadequate customer service wen
also received in large numbers.  Additionally,
we received 2,057 oral complaints about local
councils, a slight increase over the previous year

The office received more complaints about le-
cal councils than it finalised, About half of the
complaints were resolved after conducting pre-
liminary investigations. A total of 10 formal
investigations under the Cmbudsman Act wer

Written complaints received about |
Local Councils
a five year comparison |

1991/92

1992/93

198394

199596

1994/85
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conducted, of which eight resulted in reports
with adverse findings.

Complainants requesting a review of decisions
the-office had made about their local council
complaints totalled &6, In all but five cases, the
independent review agreed with the original
decision made,

Mediation continued to be used as a means of
dealing with local couneil complaints. One
council complaint was settled by the parties
l:h[r_n_:gh formal mediation. Ac‘]:ﬂ‘i‘l‘it,'lna“!.' me-
diation technigues were successfully employed
in informally resolving a large nurmber of com-
plaints aboul local councils.

MNATURE OF WRITTEN LOCAL COUNCIL COMPLAINTS
1995/96
Building Environmental services
bailding inspections, objections 1o pollution, tee preservation,
building applications, conditions/refusal noise, health inspections,
of application, processing dd garbage collection. dog orders 52
Community services Misconduct
parks and reserves, ather facilities B rizconduct of councillors'sialT,
conflict of intercst,
Corporate/customer services pecuniary/nen-pecuneary interest 40
meetings, elections, tendering,
provision of information, contracts Rates and charges 53
resumplions, unfair treatment
liahility, complaint handling 154 | Town planning
rezoning, 5149 certificates,
Development existing usefoonsent 13
ohjection o development applications,
conditionsireflusals, processing 17 Mon-jurisdictional issues 3
Enfarcement Other 33
failure w0 enforce BADA conditions
orders, unauthorised works 63 Ttal 6E5%
Engineering services
Failure b0 carry out workfnadegunte
work, road closuresiaccess, parking,
traffic. drainageflooding, works B4

LOCAL COUNCILS
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WHO'S THE BOSS? - THE ROLE OF
THE GENERAL MANAGER

It is now three years since the major overhaul of
local government brought about by the Local
Goversmment Act 1993 first took effect. One of the
most significant changes made by the new Act
is the redefinition of the roles of the mayor and
the general manager in conducting the affairs of
councils. The general manager now has spacitic
authority for the day-to-day management of
councils. The general manager has the function
of appointing, directing and dismissing staff.
The role was redefined by the new Act to be the
equivalent to that of a chief executive officer. The
mayor and the councillors hold the power of ap-
pointment and dismissal of the general manager.

The mayor formerly exercised authority in the
capacity of the chief executive officer of a coun-
¢il. The principal functions of the mayor are
now: to exercise, in the case of necessity, “policy
making funchions”™ of council in between council
meetings; to preside at council meetings; and

s

|-
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to exercise the eivic and ceremonial functions
of the mayor. Under the new Act most of the
powers formerly performed by the mayor are
now carried out by the general manager. Many
commentators see this change as a transter of
power from the ‘political” sphere of local gov-
ernment, where power rests with the mayor
and the councillors, to the ‘administrative’
sphere, In practical terms, it also diminishes
the power of councillors.

Councillors elected at the 1991 elections had to
adjust 1o this change, The process of adjust-
ment was complicated by the need to appoint
a general manager following the commence-
ment of the new Act in July 1993,

In September 1995, local government elections
were held across NSW. As with all swch elec-
tions, many councillors retired and many did
ot secune re-election.

This office has become increasingly alarmed at
the numbser of general managers who have been

DOMINIC RIORDAN SENIOR
INVESTIGATION QFFICER Dominic
hardles e majority of loetl government in
vestigations for the office. Born in the LIK,
Dianeimic come do Austradia in 1969, fovish
g Ris education in NSW and going on fo
do Nis Bachelor of Arts and Bachetor of Laws
degrees af NSW Universily. In belmeen
shirdy, Domrines wwrked for botl the Diepard
maered qf.'fnrar-lrl_:-.; ired £l De‘]:-'ri'rfr-'ll'll-' |11r Edu
cation. After gradeating, Destinie worked in
privatle fegal practice for over four wears, fo
¢using on planning, environmental and o
enl government laey s ooel] as dostestic amd
comnrerein] conpeyinging,. He joined the of
fice i 1993 autd i nowr our Senrar [nzeshi-
gotion Cfficer for Local Governmend



disprissed or resigned in controversial circum-
stances since the commencement of the Local
Governement Act 1983, The trend appears to have
worsened since the recent local government
elections,

There is a growing concern that mayors and
elected councillors are reluctant to allow gen-
eral managers to manage. Mewly elected coun-
als need to establish good relationships with
their general managers within a short time. Fail-
ing to do 50 can and does lead to unwarranted
and inappropriate strain being placed on gen-
eral managers to the detriment of councils as a
whole. This appears to have resulted in a
number of dismissals and forced resignations.

Fundamental to this problem is the inequality
of power between councillors and general man-
agers. Councillors are elected and assert a sig-
nificant degree of popular legitimacy as a re-
sult. They have power to review and termi-
nate the employment of the general manager if
he or she is performing unsatisfactorily. Some
of the recent dismissals and resignations have
raised the question of what protection a gen:-
eral manager has against a council, a council-
lor or mavor attempling to wsurp the general
manager's powers or b exert inappropriate or
unlawful authority over the general manager’s
decisions,

It is hardly practical for & general manager to
take legal action against his or her employer to
prevent or pestrain improper or unlawful in-
trusion in the exercise of the general manag-
er's powers. I unfairly dismissed, the general
manager can take legal action for unfair dis-
missal. In the meantime the management of
the council suffers.

While councillors ¢laim the authority of the
electors, the highest authornity in our society is
the [asw made by the Parliament. General man-
agers must be allowed to manage the affairs of
councils in accordance with their lawful pow-
ers and free from unwarranted and inappro-
priate influence from councillors.

This office 15 presently conducting a number of
investigations in which the improper exercise
of authority and attempts at exercising undue
influence by mayors and other councillors are
key features, These investigations are likely to
activate debate on the adequacy of existing
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measures to protect the rights and obligations
of general managers to manage. Unless they
are protected, general managers may soon per-
ceive that regardless of the powers the law
grants them, uncritical deference to the will of
the councillers is the most sensible approach.

One measure which will contribute to betber
understanding of this issue is a proposed set of
guidelines being developed by the Department
of Local Government and the Independent
Commission Against Cormuption in consulta-
tion with the NSW Ombudsman on managing
the interaction between councillors and staff.
These guidelines will be finalised in the com-
ing year after appropriate consultation with
interested parties. It is intended that they will
assist in establishing an appropriate model for
managing relationships between councillors
and staff.

| HATE TO BE CRITICAL BUT......

In a number of instances coming to the atten-
tion of this office, councils have been making
v of the threat of defamation to achieve cer-
hain outcomes.

Che situation which anses conoerns councils
relying on a vague threat of lability for defa-
mation to justify dealing with matters in secret.
Last year's annual report noted one such case.
The council wanted to table an Ombudsman pe-
port in closed council. It justified the move by
claiming that a public release of the report could
leave council liable. This action ignored the fact
that any councillors in discussing the report were
almost certainly able to claim the defence of
qualified privilege. This defence should be avail-
able where: the publication of the report is rel-
evant to the business of council; councillors have
an interest or duty to table the report; and other
councillors and the public at large have an in-
terest in receiving the report.

Another use of defamation by councils is mak-
ing threats of defamation against people com-
plaining about their conduct. One recent case
illustrates the dangers of this approach.

A resident, well known to council staff, and a
council town planner were having a conversa-
tion at the council offices.  According to the
town planner, the resident made a number of
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dizparaging remarks about the actions of a
number of council staff. In particular, he is al-
leged to have said that the general manager had
a conflict of interest in relation to a particular
development matter. A record of the conversa-
tion was made by the town planner and reported
to the general manager. Council’s solicitors then
wroke to the resident on behalf of the council,
the general manager and semior staff, The letter
outlined allegedly defamatory statements made
by the resident. It then demanded an apalogy
and a retraction. The letter concluded that if
the apology and retraction were not forthcom-
ing, the aggrieved parties reserved their rights
te take further action.

The resident complained about this and a
number of other matters to the Ombudsman.
The complaint was assessed and declined, How-
ever, in our letter to the council, the office com-
mented it was concermed about threats of defa-
mation being made against members of the pub-
hie by councils. This is because of the potential
such threats have to gag legihmate debate on
public issues and deter people from referring se-
rious concerns o bodies such as the Cmbuds-
man and the ICAC. The letter acknowledged
that if the statéments had been made (which the
resident denied) and were unitrue, it was natu-
ral that the staff concerned would be distressed
by such comments. It concluded that the resi-
dent or council were free to refer the allegations
to the Cmbudsmian or the ICAC for assessment.
It should be noted that complainis to this office
and the ICAC enjoy abselute protection against
liability for defamation.

Council wrote to the ODmbudsman objecting
stirongly to our comments. In particular, the
council asseeted that the council and its stadl
had as musch right as anyone else to protect their
reputations. In peply, the Ombudsman noted
that recent court decisions show how reluctant
the law has become Lo protect the ‘reputations’
of government institutions and politicians. Cne
recent decision has even established that coun-
cils do not have a ‘reputation’ as governing
bodies which can be defamed. Another recent
decision has set a higher standard for persons
alleging defamation in the course of debate on
public affairs and political matters on the basis
of an implied constitutional right of freedom
of communication in relation to public affairs
and political mattees.
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Hopefully, councils will accept and observe the
good sense shown by the courts and refrain
from futile and unproductive threats against
those who criticise their performance. The
threat may be appropriate in only the rmost ex-
ceptional of circumstances. If further examples
of defamation theeats come to light, such mat-
ters will be assessed closely for investigation

INSURING AGAINST CLAIMS

Some years ago, this office conducted a series
of investigations into the processing of insur-
ance claims against councils. As a result, a st
of recommended procedures for councils in
managing these claims was developed by the
Ombudsman, in consultation with the Depart.
ment of Local Government and the Local Gov
emment and Shires Associations,  Among the
most important of these procedures is that
claimants receive a statement of reasons why
Liability 15 denied.  Follow up work indicated
that the procedures had been adopted by vir
tually all NSW councils.

There is now evidence suggesting that with the
passage of time, some councils no longer adopt
or follow some or all of these procedures. Two
recent complaints highlight the problem.

Case !ur.'}-' ane

In the first case, residents of a south coast town
complained about the refusal of their local coun
cil to pay a claim arising from costly changes to
their butlding renovations. Thise arose from the
alleged fallure by the council to nobify &djoning
owners of the proposed work. One of these
owners eventually forced the complainants to
carry out major changes in order to reduce the
impirct of the work on his property

After making inquiries, our attention focused
on the refusal by council to give reasons for its
decision to deny liability. This is a central ele-
ment of the recommended procedures. Coun-
cil strongly asserted that it did comply with the
procedures. Council said that what distin-
guished this case was that the claim had been
made by solicitors on behall of the claimanis
and had amounted to a notice of the commence-
ment of legal action. This, argued council,
meant that council “reasonably conclided Hu o
s mak the inberttion of the claimmants to participate



in free and unprefiediced negotiation of their claim
itk Conmeil.”

It is hardly unusual for legal advisers to be in-
volved in presenting claims on councils. A claim-
ot may regard the assistance of such advisers
enecessary and prudent. The letter coungil pe-
ceived in this case did not commence legal ac-
tion. Mo staternent of claim was served oncoun-
al by the claimants. The solicitors” letter was a
strongly worded claim. Tt did say that the claim-
ants had instructed the solicitors to commence
proceedings. However, it chearly indicated that
proceedings had not been commenced and con-
duded with the following request:

"Our clienl is desirows of discussing this malter
orl @ "without prejudice” basis prior o iritial-
itg Court proceedings.”

Council’s approach effectively penalised the
claimants for using legal advisers given to writ-
ing strongly worded letters of demand. IF its
approach was known to other potential claim-
ands, it could well have the effect of discourag-
ing clamants from seeking legal advice or mak-
ing claims through their solicitors, To treat
caims threatening legal action as outside the
boundaries of the recommended procedures is
unreazonable grven that resort to liigation is a
natural consegquence of the failure of parties to
settle a claim.

Case study two

In the second case, a property owner from south
western NSW complained about the way in
which his local council had dealt with a com-
pensation claim he had lodged for damages.
Flooding had washed away fill material from
his driveway, knocked over a sheet metal
boundary fence, and dislodged paving He
blamed the flooding on a nearby culvert and
table drain, which he claimed had failed to di-
vert run off water because they had not been
properly maintained by his local council.

After investigating the matter, and three and a
half months after receiving the property own-
er's compensation claim, coundcil referred the
claim bo iks insurers, The insurers wrote to the
property owner goon after this and said “._.if
would appear that there is ne negligence on Coun-
ol's part and a5 a result, Tmgest inform you thal wn-
fortumately, vour claim against Council &8 denied.”
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This office contacted the General Manager of the
council about the inadequacy of this response.
We reminded him of the procedures which re-
quired council to ensure claimants receive a
statement of reasons why liability is denied.

The General Manager assured this office that
his council had adopted the recommended pro-
cedures, The General Manager agreed to send
a further letter to the property oWner giving a
better explanation of the reasons council did
not believe it was negligent,

Council’s administration manager then com-
tacted this office to advise no such letter would
be sent. He argued providing further details
might compromise council’s position if the prop-
erty owner decided to commence legal action.
This office requested the General Manager con-
tact us direct to explain why his undertaking to
provide a better explanation would not now be
met. The administration manager rang back
soon after ko say a letter had been prepared for
the CGeneral Manager s signature which outlined
the reasons behind council’s decision to deny
liability. The outcome was satisfactory, although
unnecessarily difficult fo achieve.

The Ombudsman has no appetite for fighting
battles twice. There is no reason why councils
should have stopped observing the recom-
mended procedures, The giving of reasons is
an important right. If liability is denied, the
matter will go to court where the validity of
the claim will be tested. 1t 15 in most instances
unconscionable for councils to try to seek some
sort of advantage by withholding reasons at this
preliminary stage. Complainis indicating that
this iz being done will be carefully examined.
If necessary, a further investigation of the issue
will be undertaken.

CONFLICTS OF INTEREST

The Local Governiment Act 1933 introduced a new
st of requirernents for disclosing pecuniary in-
terests and investigating complaints about fail-
ure to observe the new requirements. These
complaints are usually referred to the Depart-
ment of Local Government for investigation and,
if necessary, referral to the Pecuniary Interest
Tribunal

101



102

The Ombudsman is concerned that the com:-
prehensive regulation of pecuniary interests
may result in complacency among councillors
and council staff about non-pecuniary conflicts
of interest. The Ombudsman intends to take a
continued interest in complaints of non-pecu-
niary conflicts of interest.

The Department of Local Government’'s model
code of conduct sets out requirements for deal-
ing with non-pecuniary conflicts of interest. Most
councils have adopted the model code as their
own code of conduct. The requirements con-
tained in codes of conduct are not mandatory.
However, this should not lure councillors and
council employees into believing that these re-
quirements need not be observed in appropri-
abe CirCUMSANCEs.

A BUYER'S MARKET

Since 1992, councils have been required to pay
compensation on just terms whenever they ac-
quire land not available for sale. In other words,
if a council buys land which is on the market, it
pays the best price it can negotiate. However, if
the land is not on the market and it is the coun-
cil which indicates it is interested in acquiring
the land, the owner is entitled to compensation
on just terms. What this compensation com-
prises and how it is determined is seb out in the
Land Acquisition (Just Terms Compensation) Act
1991.

This office has become aware of a number of
cases where councils go about negotiating with
land owners to acquire some or all of their prop-
erty without any regard to the land owner’s
rights to proper compensation. As a result, the
land owners have not been aware of their rights
ard have agreed to sell without determining if
the price is as good as the price had they known
of their rights under the law.

The most common example is where the coun-
cil approaches a land owner offering to create
an easement to deal with a local drainage prob-
lem. The land owner jumps at the chance to
solve the problem and readily agrees that the
parties will meet their own costs and no com-
pensation will be paid. No mention is made of
the land owners rights. Of course, if the land
owner demands too much compensation, the
council can decide not to create the easement
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The point is that agreements made in ignorance
of one’s rights are mot fair.

As a result of these concerns, an investigation
has been commenced into whether the conduc
of a council, in acquiring land and negotiat-
ing a price, had full regard to its obligations
to pay proper compensation. It is intended o
review the procedures used by a variety of
councils to determine whether there is any need
for a more comprehensive campaign to infom
councils of their obligations and ensure these
are observied.

UPDATES
Closed Council Meetings

Last year, we commented on the large number
of complaints about unjustified decisions toclose
meehings. Councils can only close meetings to
the public where certain specified matters ase
being debated. In closing meetings, councils
must also comply with oertain proced unes which
enable the public to at least be informed of the
reasons for the closure of meetings. The coor
plaints this office received suggested that the
public was being denied the opportunity of ob-
serving and participating in council debate of
impaortant local issues for reasons which were
not valid and that the procedures for closure
were often not being complied with.

The Minister for Local Government recently
contacted the Ombudsman confirming that he
t& considering options for review of the leguls.
teonn i this area. This office has submitted o
briefing document outlining its views on op-
tions for reform which the Minister is presently
considering. The Minister has indicated that
this office will be invited to contribute furiber
once draft legislative amendments are devel
oped. The Minister confirmed his intention o
reform this area of abuse at this vear's Locl
Government Conference.

This office recently finalised a report on the coo-
duct of a council in wrongfully closing a meet-
ing to discuss an important local issue. The e
port ecommended a number of measures de
signed to address the problem.



geviewing Decisions

Last year's annual report commented that
councils have no power to review their deci-
gions to refuse development applications or
approve them subject to conditions the applh-
cant regards as unacceptable. This power al-
ready exists in relation to building applications.

The Ombudsman recently wrote to the bMinis-
ter for Urban Affairs and Planning asking that
consideration be given for the Environmental
Plamning and Assessment Act 1979 to be
amended to provide applicants with such a
right of review. The Minister responded wel-
coming her initiative and stating his depart-
ment was exploring the issue and was prepared
to work with this office in determining the fea-
sibility of the proposal.

Since then, the Minister has announced a pro-
gram to bring into one picce of legislation all
existing provisions governing planning and
building control. As part of this program, a right
of review in relation to development applica-
tions is being considered for inclusion in the
new comprehensive law. It is hoped that this
provision will be law by the middle of 1997

Compliance with Ombudsman’s
Recommendations

Previpus annuwal reports have commented on the
inadequacy of the present system of reporting the
failure of councils to comply with the recommeen-
dations of the Ombudsman to Parliament.
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Last year, we commented on the Department
of Local Government having an investigative
power over councils similar to that of the Om-
budsman in relation to which recommendations
can be enforced by the Minister for Local Gov-
ernment. As a result, the Ombudsman had for-
mally requested amendments to the Local Gor-
ermmentt Ack 1993 to provide that in the case of
non-tompliance with recommendations by lo-
cal councils, the Ombudsman may request the
Minister to order the council to comply. Ef-
forts to clarify with the department the progress
in implementing this agreement have not been
succesaful. It is hoped that the necessary
amendment will be presented o Parliament in
the near future.

Good Conduct and Administrative
Practice Guidelines

The Ombudsman’s Good Conduct ard Admiins-
trative Practice: Guidelines for Local Councils, origi-
nally published in February 1995, were substan-
tially amended and reissued in December 1995.

They have proven o be very popular with local
councils. Approximately 120 of the 177 local
councils in NSW have now purchased at least
one copy of the guidelines, and many have pur-
chased multiple copies.
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INVESTIGATIONS

PORT STEPHENS COUNCIL -
FULLERTON COVE

In May 1996 the Ombudsman finalised an in-
vestigation inko the steps taken by Port Stephens
Shire Coungil to respond to complaints in rela-
tion to a sand extraction operation not comply-
ing with the terms of the development consent
issued to a previous operator 20 vears ago. Lo-
cal residents complained the operation had ex-
tracted sand from areas of the site never envis-
aged by the original application, and that extrac-
tion from a public reserve and from the site of a
former World War 11 radar station had been car-
nied out unlawfully. Councils response to these
complaints was hampered by its inability to lo-
cate the actual consent document until the ad-
minkstration manager asked the operator con-
cerned for a copy in response to a request for
the document under freedom of information leg-
islation. Indeed, council’s records management
was shown to be highly deficient by the investi-
gation, with no records of relevant telephone
conversations, site inspections or meetings, thus
rendering it almost impossible to determine the
basis for many of council’s actions. Council has
acknowleged its deficiency in this area and has
undertaken to ensure records management prac-

TWhile it was clear that exiraction feom the radar
station site and public reserve had taken place
without appropriate consent, there remains a dis-
pute as to whether the previous or current op-
erator was responsible. Council's handling of the
matter, however, indicated deficiencies in a range
of areas. Various council officers af different
times gave wrong advice in relation to the site.
This included confusion of zoning and giving
inconsistent advice to the operator and o com:-
plainants about the activity’s planning status,
Council failed to follow up key issues raised by
the complainants and did not pay close atten-
tion to planning issues. Complainants were not
told the consent documents could notbe located,
and were repeatedly given copies of documents
other than those asked for.  The Ombudman
recommended council review its complaints
handling system and tree preservation order to
ensune it was appropriate and capable of enforce-
ment, and that it provide additional training for
staff concerning the preparation of development
consents and ensuring compliance with planning
controls, Council is o report on the fmplemen-
tation of these recommendations Later in the year.
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HOUSE ON A HILL BECOMES
HOUSE IN A HOLE

A resident of Naremburn complained to this
office about the failure of Willoughby Council
to properly notify him of the impact of an ad-
joining development on his property.

Adjoining his home, which is at the bottom end
of a steep residential street, are council playing
fields. In 1986, council announced plans tosub-
stantially upgrade the playing fields. The
project was to be carried out and supervised
by private consultants. It was to be fully self
financing. This was to be achieved by tempo-
rarily using the playing fields as a major landiill
site and selling to excavators the right to de-
posit landfill on the site.

Accordingly, the playing fields were to be sub-
stantially rassed. This was of some concem to
the complainant who enjoyved a pleasant view
ko his north over the existing fields, which were
on the same level as his property.

Om receiving notice of the proposed develop-
ment, the complainant sought assurances that
his view would not be lost. He was told by
council staff that the fields would be raised, bui
that his house would continue to “sveripok el
plary fFelds”, He was also assured the value
of his property would be enhanced by the up:
grading. Om the basis of this advice, he was
satisfied and did not lodge an objection to the
development proposal.

The upgrade commenced in early 1987 and took
a number of years to complete. As work con-
tinued, the complainant became increasingly
alarmed at the height of the plaving fields,
which were greatly in excess of the levels he
had been advised of by council.

As work on the upgrading was concluding, the
complainant took his concerns to council. He
complained to council that the upgrading had
resulted in an embankment on the border of
his home several metres higher than that dis
closed to him by council. He claimed that asa
result, his property had lost considerable value

The matter was refermed o a council meeting in
September 1991 which considered a report on
the matter and resolved to purchase his prop-
erty “subject to legal advice™. This resolution was



made prior to the 1991 local government elec-
tion. At a council meeting shortly after the elec-
tion, council reconsidered its position in light of
some serious budget problems. 1t then resolved
to seek legal advice “to establish what if eny com-
pensabion Coneneil twould be liable for” to the come-
plamant. This advice was that council would
rot be liable.

The complainant convinced council to recon-
sider the matter in late 1992, Further legal ad-
wace was sought on council’s lability and on
whether there was legal justification for an ex-
graliz payment. Again, the advice was that the
complainant had little prospect of sucoess in
any legal action. The advice also commented
that there was no justification for an ex-gratia
payment. Ow this basis, council informed the
complainant no compensation would be paid.

An intensive investigation of the history of the
upgrading project was undertaken by this of-
fice. It revealed that the complainant had re-
ceived notice of the original development pro-
posal. This proposal involved constructing a
two metre embankment next to his property.
Council's advice that he would continue to
overlook the fields was therefore slightly mis-
leading in that they would in fact be level with
the floor level of his property

However, council failed to notify him at all of
amendments to the onginal development pro-
posal which provided for an increase to the em-
bankment of a further two metres. This amended
proposal was the one council consented to a few
manths later. Council also failed to inform the
complainant of later decisions to further increase
the level of the playing fields. The investigation
revealed that these later decisions were not for-
mally consented to by council but were carried
out with the knowledge and approval of coun-
cil officers. Ultimately, the fields were con-
structed approximately four metres higher than
the level the complainant had been notified of.

The investigation revealed that the project was
beset by major cost overruns, This resulted in
continuous revision of the amounts of fill and
the consequent amounts of income needed
from the sale of tipping rights. A total of nearly
B40,000 cubic metres of fill was eventually de-
posited on the site. This exceeded the initial
estimated of 350,000 cubic metres by almost
500,000 cubic metres.
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The investigation concluded that there had been
a failure on the part of a number of senior coun-
cil officers to properly monitor or otherwise par-
ticipate in the project.  As a result, the project
was built in breach of a number of conditions
of the development consent issued by council.
The absence of proper monitoring and partici-
pation also helped to explain the spiralling cost
of the project and the consequent decision to
allow ever increasing amounts of fill to be de-

posited on the site.

The Ombusman found that the investigation by
council staff of the complaints made by the com-
platnant was sericusly lawed. Council's inves-
tigation resulted in a report to council which
contained a number of very sertous factual in-
accuracies, For instance, it wrongly claimed
the complainant had been given notice of the
revised levels and sertously understated the fi-
nal level of the fields adjacent to the complain-
ant's property. These inaccuracies could have
been in part a result of the poor state of coun-
cil's records, The investigation also concluded
that the instructions given to council’s solici-
tors wene inadequate, based as they were on
council's own flawed report.

The upgrading project had a serious impact on
the complainant’s property. His property is
located at the foot of a steeply sloping street,
about two metres below a rock shelf. The em-
bankmwent, some seven metres high, has the ef-
fect of putting his property at the bottom of a
deep and narrow valley. Accordingly, in light
of the evidence of serious procedural failures
in council's notification procedures, it was recs
ommended that substantial compensation be
paid ta the complainant.

A number of other recommendations were
made, addressing the many serious procedural
failures the investigation had revealed. These
recommendations included: investigating pro-
cedures for proper management of projects man-
aged externally; adopting improved record keep-
ing procedures; adopting improved procedures
for notifying the public of and assessing devel-
opment applications made by council; and in-
vestigating options for rectifying breaches of
planning laws identified in the investigation.
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CASBSE STURIES

THE MATTER OF PRINCIPLE - OR
HAZARDOUS FIRE CLEARINGS

In September 1994 Hastings Council issued a
notice under the Bush Fires Act requiring the
owner to clear his property of waste material
and to clean up all undergrowth. Having
movid his residential address, the owner did
not receive this notice but he later received the
final notice which gave him 14 days to comply
with the original order. After contacting the
council by telephone to confirm he would be
carrying out the work, the property owner trav-
elled to the area the following day.  He pre-
sented council’s letter at the counter of council
chambers to find out exactly what work was to
be done and then arranged to have the area
slashed.

He was alarmed when he later received an ac-
count for 3860 to cover the cost of work car-
ried out by council’s contractor to clear a
bushfire hazard. The owner assumed that given
his personal approach to the counter and his
telephone calls, council would know he in-
tended to comply and would have contacted
him had the work been unsatisfactory. [t
seemed to the owner that council had spent
money on his behalf without even consulting
him about it After atbempting to resolve the
problem by correspondence with council, he
contacted the Ombudsman.

The issues raised by the complaint were ones
of general public interest.  This included, the
care taken by council to ensure that notices is-
sued to ratepayers give clear instructions to
ensure the recipients know exactly what is re-
quired of them, the keeping of records of site
inspections where inspections are carried out
by different inspectors and the keeping of
reconds in instances where a person indicates
either by a visit to council chambers or by a
telephone call that they intend to comply with
the order

It seems two inspections of the site were car-
ried out by different officers. The second of-
ficer had no visual record of the first inspec-
tion and may not have been awane that some
work had been done. It was the second inspec-
tor who had issued the final notice and had
arranged for council’s contractor to clear the

perceived hazard.
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After contact with the Ombudsman, council in-
structed its rangers to take photographic
records of lots prior to issuing an order to clear
and agreed to waive half of the contractors fee.

KERBING QUOTES

A proup of residents had lobbied Lake Mac-
quarie Council to have their street kerbed and
guttered. When council decided to do the work
in the first half of 1995 it notified residents
Council asks residents to pay a contribution to-
wards such work and sets the level of contri-
bution for such works each year

In the fetter to the residents, council set out the
price per metre of the work at $36 per metre
The work was finished a month or so later, af-
ter the end of June. Residents received a hill
not for the price at $36 per metre as previously
informed, but at the price of 540 per metre. Be-
tween the time of notification and completion
of the work, council had brought in new charges
for the new financial year.

Most residents along the street paid the amount
requested. A few residents however had une-
sually leng frontages, which resulted in the to-
tal bills being substantially higher, These s
dents wrote to this affice. One resident was a
builder, who regularly dealt with quoting for
jobs. He considered council’s initial price per
metre to be a quote which was binding. When
he put this argument to council, it disagreed
and informed him he must pay the bill at the
higher amount.

Councils must set oul their charges each year
in management plans. Draft management plans
must be drawn up for public comment, and
then for approval by council in June each year

The first letter was written at a time after the
management plan for the coming year would
have been approved. Because of this, council
would have kmown at that time what lhE:f
planned to charge in the new financial year
Accordingly, council could have informed resi-
dents of what the charges would be in the com-
ing financial year.

We wrode to council with concerns about the
change in price, Council responded to our con-
cerns by charging all residents the inital



amount quoted, and refunding the difference
toall those who had already paid.

DELIVERY BUSINESS NOT A
HOME OCCUPATION

& resident of the Cooma-Monaro Shire com-
plained to council about a business which was
operating from the house next door to their
house. Many people operate small businesses
from home. Cooma-Moenaro Shire Council’s lo-
cal environment plan adopts the Engironmen tal
Flanmirg ond Assessment Model Provisions (19800
This includes a clause to the effect that council
is nod able to restrict or prohibit home oocupa-
fions carried out in dwelling houses, Thus cer-
tain businesses are allowed to operate in resi-
dentzal zorungs.

Tobe allowed to operate however the business
must cofme within the classification of “home
eupation”. "Heme cccupation™ can be de-
fired in a mumber of ways. The cooupation must
not interfore with “the amenity of the neighbour-
hood by regson of the emiission of maise, vibration,
smell, fumes, soeoke, paposr, sleam, sood, ash, duwst,
wsle wdler, waste prodects or gril, oil or pther-
wise”.

In this case, the business was a parcel delivery
business, This involved numerous pick ups and
deliveries by trucks during the day at their
bome: The operators owned a large truck them-
gelves (amongst other vehicles), which they
used for the business. They started the truck
regularly before Sam, in preparation for the
day's deliveries.

The residents were disturbed by the noase from
the truck so early in the morning, and were
concerned about the increased traffic which wis
a result of the business. The residents com-
plained to council about this and several other
matters over a period of 18 months, and kept a
log of the starting times of the truck. The resi-
dents complained to us in August 1995, They
had been writing to council for over a year
about the problem without any definite nesults.

Council initially took the view that the busi-
ness wias not a “home occupation”™ on the basis
itinterfered with the amenity of the neighbour-
hood. At one point council served a notice on
the operators, requesting them to cease using

LOCAL COUNCILS

the premizes for a business which 1a not a home
business. However, the business did not cease
operating and councl did not follow through
on the matter.

The residents complained tous at the length of
time it took for council to act on their com-
plaints. After we made inquiries, it was clear
council had tried to resolve the complaints,
There had been many discussions with the resi-
dents and the business operators. Al one meet-
ing both the residents and business operators
expressed satisfaction with the way a part of
thieir complaint was resolved. Council mistook
this for an expression of satisfaction on the is-
sue of the aperation of the business, and took
no further action (despite receiving further
complaints). Cnee this was clanfied, council
servied a notice on the business bo cease operat-
ing from the home.

PERSISTENCE DOES PAY

An elderly pensioner wrote to this office negard-
ing thie failure by Grafton City Council to grant
him pensioner rebate on water rates. He ad-
vised us that a mandatory concession for wa-
ter rakes was granted to all eligible rate payving
pensioners. In February 1995, council wrole
to him advising that following the introduction
of the Local Government Act 1993 he was now
eligible for the water rates concession. Follow-
ing this advice, he again wrote to council re-
questing that he be reimbursed for overpaid
water charges dating back to 1984, when he first
applied for the pensioner rebate.

In April 1995, council wrote to him in response
ter has request for reimbursement. Council ad-
vised that "under the old Local Covernentent Act,
rebartes were only available wohere @ waler mte was
levied. [t your case, your toill understand that wou
uere pod mrted for water but i fact were levied o
charge for which no rebale was aoailable... [ have
enclosed a copy of Section 160AA of the previous
Ach..

o Youe will modice that there is ne reference boa clarge
for water and only related to water rates.”

After making inquiries to the Department of
Local Government, it emerged that the Minister
for Local Government had wnitten a better to the
complainant's MP about the issue. This letter
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stated that “wnder the provisions of the former Lo-
cal Goverrimientt Act, 1318, pensioner concessions
were anly available for eligible pensioners on water
supply rales baged on the lond value of a person’s
property. This sitwation remained wnhil the 1989
rabing wear twhen an arrendment in 1988 to section
378A of the former Act allowed pensioner conces-
sions fo be granted on water charges, such as those
tevied by Grafton City Council on the complarm-
ant’s property. The level of concessions from 1989
unts sef @t 50% of the charge up to @ maximum of
£87.50 per year”.

The amendment to section 378A meant that the
complainant was entitled to a rebate from 1
January 1989. This office contacted council
with a view to determining what action it
would take in light of the amendment. Council
admitted that it had made a mistake and ad-
vised the complainant “a very unfortunate inter-
pretation was placed on Department of Local Goo-
erntrtent Circular 8847 which preceded variation
af Section 378A of the Local Government Act 1913,
Al the e, it was assumed that the Seclion was
directed al nebates for water rates being extended fo
also iclode water charges bt Prat the rebabes were
anly to extend to payers of mbes rether han cus-
tomers paying charges, That interprelation was re-
mforced by Sechion 160AA which deals unth pen-
sioner rebates on rabes generally,  1f @5 mowe clear
that Section 160AA should mot have been read in
comfunction.”

Council invited the complainant to make an
application for rebates from 1 January 1989, and
apologised for its mistake.

OUT ON A LIMB

A elderly pensioner couple from Minto had
driven to Inglebum Fair to do some shopping,
They parked their car in the disabled spot in
the council car park. On returning to their car
they found a large branch had fallen and dam-
aged the roof of their car, A few months later,
after bringing the matter to Campbelltown City
Council’s attention, they received a somewhat
short letter from council’s insurance company.
The letter dented Liability but gave no measons
for this decision.

The Ombudsman made enquiries with coundcil
and found that council had acted inm accordamce
with its "Green policy”. In simple terms, all
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trees about which complaints were receivid
were inspected by coundil. Unfortunately, no
complaints had been received about this par
ticular tree. The Ombudsman then pursued the
possibility of council meeting part of the cost
of the complainant's car insurance excess. Af
ter a number of conversations, council maim
tairved its denidal of liability but agreed to make
an ex-grafer payment to the full value of the
complainants’ excess,

LANDSCAPING FOR FREE

In May 1996 we received a complaint from a
very frustrated couple who owned a block of
land at Liverpool. Building had commenced
on neighbouring blocks of land. They had
fenced their land off to ensure it wasn't dis-
turbed. However, the wire fence and posts wer
removisd and their block soon resembled a rub-
bish tip. Excess concrete, timber offcuts, rocks,
piping and tiles littered their block. Another
development started behind their block and
mone rubbish had been bulldozed onto their
land. It was estimated that it would cost be
twoeer $2,000-53,000 to remove all the rubbish
and soil, This needed to be done as they wen
soon going to put the block up for sale.

They made many inguinies and complaints with
council, the Police and the Chamber Magistrate
before they coptacted the Ombudsman, Ouw
office thought it was strange that council could
not or had not done anything. 1t seemed obve
ous that the builders were not complying with
the conditions and their building approval. Al
ter inquiries with council, it was found that
there were no conditions on the current build:
ing approvals regarding access and dumping
of excess building materials. The Ombudsma
strongly suggested that these matters should
be considered by council. As a result, Liver
pool City Council has changed its building ap-
provals to include conditions requiring  stor-
age of builder"s waste and that access to build-
ing sites 1% not to be from any other privak
property. Under council’s direction the come
plainant’s property has been cleared of rubbish
by the builder concerned. The builder is alsa
construching a retaming wall (free of charge
on their property to prevent any further soil
spillage in the future,



CHARGE LIFTED : NO-ONE
NOTICED

In December 1995 a Five Dock resident com-
plained to the Ombudsman that Drummoyne
Council was charging an unauthorised notifi-
cation fee of 875 for advertising of building ap-
plications. The fee had been outlawed on
the 1st July 1995 by virtue of changes to the
Local Governmeent (Appropals) Reguletion 1993.
He alleged that Council claimed that despite
the illegality, it was its “policy’ to impose the
chargt-

Council advised it would agree not to charge
the fee from the 1 January 19%. Council also
agreed not to charge the complainant the fee
regardless of the lodgement date of his build-
ing application. However, this scemed unfair
for a number of people who had paid the fee
since the 1st July.

Under further pressure from the office,
Drummoyne Council informed the Ombuds-
man that it was compiling a detailed list of ap-
plicanis who have paid the fee since 1st July.
Council only received notice of the change from
the Department of Local Government on 29
August 1995. Therefore council resolved to re-
fund fees paid on or after 30 August and to re-
fund fees paid between 1 July 1995 and 29 Au-
gust 1995 on request.

THE BEST LAID PLANS OF
MICE AND MEN ...

An interesting point about the ownership of
intellectual property arose in reference to a com-
plaint. A couple purchased a house and later
discovered that council had given a building
approval for certain extensions to be made to
the Bose,

The couple approached the Ombudsman after
a long battle with council concerning the ap-
parent cancellation without notice of this ap-
proval. The cancellation took place after the
previows owners of the property wrote to coun-
cil to advise they had no intention of proceed-
ing with the building approval and requesting
refund of the application fees which they had
paid. The complainants said that officers of the
coundcil had misinformed them about the pro-
visions of the Local Goverement Act 1593, The
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officers argued that council was entitled to can-
cel the approval as it was the property of the
person who made the application. However, the
complainants contended the application at-
tached to the property, arguing they had ac-
quired it when they purchased the property.

The Ombudsman made preliminary inquiries
at council, and council acknowledged that an
error had been made by its staff in suggesting
the approval had been cancelled. Under the
terms of section 76 of the Local Government Act,
approval attaches to the particular activity pro-
posed to be carried out, and where the activity
relates to land, the approval attaches to the land.
Consequently, council recognised the validity
of the approval in question and allowed the
complainants to lift the approval and the sub-
mitted plans subject to payment of outstand-
ing fees.

Council took the view, however, that the origi-
nal applicant held copyright over the plans
which had been submitted to council. It was
concerned that the complainant, who appar-
ently did not have access to the original own-
er's s¢1 of original plans, might breach the laws
of copyright in copying the plans from the coun-
cil's files. Council was prepared to issue a copy
of the plans to the complainants, provided a
disclaimer was used to protect council against
any potential action for breach of copyright.

GRAZING AND RIGHTS

During a public awareness trip to western NSW
by officers of the Ombudsman, a couple com-
plained that they had unreasonably been pre-
vented from obtaining grazing rights over the
local oval adjacent to their newly purchased
house,

They had thought that the grazing rights came
with the purchase of the property because their
predecessor had grazed his stock on the land.
When they discovered this was not the case they
applied to Walgett Council only to be told that
they could not lease the area due to "health prob-
lems”, They were later astonished to find out
that the rights had been given to another, more
distant, neighbour. This decision was based on
a verbal agreement with the new leaseholder.

10%



1o

When the Cmbudsman became involved the
council conceded that they had no procedures
to deal with grazing rights because the issue sel-
dom came up. Mo reports related to any health
problems were available and no record of any
formal or informal agreements was found. Couin-
cil had apparently gone along with the recom-
mendations of a local ward counciller. Council
initially voted to stick to its decision despite the
total failure to explain how or why they had
decided who would get the grazing rights.

Common sense dictates that some sort of as-
sessment be made of competing requests for
leases or grazing rights, no matter how rare the
oocurrence. Council should not deny someone’s
request on spurious grounds and then grant
them later to another party.

The Ombudsman wrote to Council

“In the absence of any sensible explanation as o
hoto or why grozing rights were allocated it
tocueld be difficalt sot do conclude that cosmcil
has imappropriakely conferred a benefil on [the
leaseholder] by allowing the wse of council re-
sources, All councils have @ responsibility to act
fmperrtially and o make the Best possible wse of
the gpailable resources, Thal kas not aceterred i
this case.”

Despite a recommendation from staff that the
original decision be maintained the council
voled 1o withdraw grazing rights for six months
and to adopt a simple procedure for assessing
applications in future. The assessment will in-
volve measuring various criteria as well as call-
ing for expressions of interest in any fubun
grazing rights. Such steps at the outset swould
have prevented any complaint.

FOR THE GOOD OF THE TOWN?

In April 1995, a resident of Cootamundra com-
plained to the office about the lack of adequate
action by Cootamundra Shire Council in re-
sponse to numerous complaints from residents
about noise, dust and traffic emanating from a
nearby factory site. The complaint also alleged
that a number of councilloss had financial in-
terests in the industries operating at the site
which amounted to pecuniary inberests.
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In the last five years, council had allowed i
number of new industries to commence opers
bions at the site, A fertiliser storage Facility
canola crushing plant and a transport depot had
all commenced operations in this period. Res:
dents had been complaining since 1993 of the
noise from the canola crushing plant, the spread
of fertiliser dust from the storage facility and
the noise and inconvenience caused by large
numbers of daily truck movements. Councl
had made some attempts to deal with residenty’
concerns, Most notably, it formed a commitie:
in 1994 consisting of a councillor, an industry
representative and a resident. The resident rep-
resentative withdrew some months later in pro-
test at a lack of progress.

It became apparent that council’s reluctance we
bome of a concern not to be seen o unpeasen
ably interfere with or frustrabe the industres
Like many bowns, Cootamundra fights a con-
stant battle to attract and retain businesses which
create employment opportunities for the towm
people. These industries also provide impor
tant servioes to the local farmang cormrmunify

After making preliminary ingquiries, the allegs
tions about pecuniary conflicts of intenest wen
referred to the Department of Local Govem:
ment. In response to our inguiries, council a
ranged a further mecting between the residents
and industry representatives. As a nesult, 3
number of undertakings were given by the i
dustry representatives to reduce fertiliser dust,
reduce noise and better regulate traffic move
ments. It was also realised at this time that the
transport depot had been operating fora
number of years without development consent

Shortly after this, one of our investigators vis
ited Cootamundra to inspect the site and speak
to the complainant and representatives from
council and industry. Following this visit, we
wrote to council setting cut a number of con-
cemns we had about the situation.

While acknowledging that progress was beirg
made, we noted there was evidence cousl
tacked expertise in processing development ap-
plications. This had resulted in failure to cbtain
adequate information about developments, im
position of poorly draited conditions, and lack
of adequate action to enforce conditions.



Concerns were also raised about the allegations
of conflicts of interest. Ttemerged that a number
of councillors had small financial inberesis in the
canola crushing plant. A number of councillors
also had rights to use a weighbndge on the site
at nocost. This weighbridge was a major source
of noise and traffic complaint. Declarations of
these interests by the relevant councillors had
been somewhat irregular  Meanwhile, the De-
partment of Local Government had concluded
that no councillor had breached any statutory
obligations in relation to dealing with pecuni-
ary inberests,  The interests were nok sufficient
to be covered by the Local Gevernment Act. This
office nevertheless remiinded council that under
council’s code of conduct, all councillors had to
avoid or appropriately deal with their interests.

A number of options were put forward for coun-
cil to consider. Council's response to these sug-
gestions was commendable. Firstly, all council-
lors with interests in the canola crushing plant
and the weighbridge declared their interests and
refrained from debate on the matter

The council then agreed to continue efforts to
assist with the relocation of the weighbridge.
It agreed to carry oul some noise minimisation
measures on the road adjoining the site. Coun-
cil also agreed to take action to enforce condi-
tions relating to noise and form a committee of
councillors, none of whom have any interest in
the industries, to oversee action in response to
future complaints.

Council also agreed to use expert consultants
for more complex town planning matters and
to take steps to review the zoning of land in the
vicimity of the site so that more appropriate
zoning could be considered. Councillors were
also given detailed information on conflicts of
interest, Council alse decided to review its
overall complaint handling procedures in light
of this office’s work in that area.

SEPARATING THE DROSS

The 1993 /94 Annual Report commented on the
concems of this office about the operation of State
Environmental Planning Policy No. 3. Designed
to provide a more predictable and speedier
means of oblaining development conzent for
major projects, it places responsibility for the
assessment and determination of applications for
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such projects with the Minister for Urban Af-
fairs and Planning. The policy applies to appli-
cations for developments which involve capital
expenditune of 320 million or more or involve
the creation of 100 or more full time jobs.

A complaint was received from a number of
residents of Kurri Kurri concerning an appli-
cation approved by the Minister under SEPP
#H. The development concerned was an alu-
minium dross plant. Aluminium dross is a by-
product of the aluminium smelting process. It
yields commeercial amounts of aluminium when
subject to secondary processing. The complaint
raised a number of concerns about the Process-
ing of the application.

The application had something of a chequered
history. As an $18 million proposal (ie under
the 2200 mullicn minimum in SEPP 3) it had
been rejected by Maitland City Council. An
amended proposal, relocated to Kurri Kurn and
vitlued at £26 million, was then submitted for
the Minster s consideration under SEPP 34.
The complaint raised serious concerns about
the increased value of the Kurri Kurri project.

After making preliminary inquiries, the Depart-
ment of Urban Affairs and Flanning respondied
to our concerns about notification of applications
under SEPF 34 by issuing a directive that notifi-
cation be as broad as practicable.

Focus then furned to the adequacy of the infor-
mation used by the department to determing
that the application met the $20 million thresh-
old under SEPP M. A series of meetings were
held with departmental representatives to dis-
cuss our concerns.  These arose from the very
small amount of information the applicant had
provided to the department to substantiabe its
claim that the proposal would cost 326 million.
It amounted to no mone than a single page of
costings and a half page of additional detail in
response to a letter requesting reasons for the
discrepancy between the cost of the Maitland

proposal and the Kurri Kurri proposal.

In explaining why it accepted such limited in-
formation, the department stated it relied on
the applicant’s obligation to be truthful. It also
claimed that it carried out general checks with
people familiar with the relevant industry to
verify details where a proposal was close to the
threshold.
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This office suggested the department look at
ways of making applicants more accountable
to show applications met or exceeded the
threshold. Indoing so, the office stressed it was
sensitive to the need for a streamlined approval
process. However, it nobed that without com-
prehensive and transparent procedures, con-
sents could prove invalid.

The department agreed to semind all applicants
of the penalties for providing false or mislead-
ing information. This has been done by alter-
ing the application form to highlight the conse-
quences of such action,

The department also agreed to new procedures
for applications where the cost or number of
jobs closely approximates the thresholds or
where other information comes to light casting
doubt on the information provided. In these
cases, the applicant will be asked to provide
additional information. The department agreed
to undertake comparative assessments of theae
proposals with similar developments. If doubts
remain, of if comparative assessment is not
possible because of the unique nature of the
proposal, the applicant would be requested to
provide independent certification of the details.

On the basis of these measures, the complaint
was considered to have been resolved.

UNWELCOME SIGNS

Many popular bourist areas now offer as a serv-
i to visitors a local FM band visitor informa-
tionm service. These services announce them-
selves to visitors with prominent signs on im-
portant access roads.

Last year, during a public awareness trip to the
central west of the State, a complaint was re-
ceived from a provider of such a service, He
complained that he intended to start such a
service in Orange. Toerect his signs, he needed
development consent from Orange City Coun-
¢il. He had not been able to get this consent,
although the approval of the Roads and Traffic
Authority had been obtained.

Shortly after lodging his application, council re-
ceived an inguiry from a rival visitor informa-
tion service, The rival service was run by the
owner of a local AM band radio station.  After
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consulting with his rival, the complainant ad-
vised coundil that he and his rival were seeking
approval for joint signs, that is one sign per lo-
cation, vach giving details of both frequencies.

When the matter came before council, the ri-
val's signs were approved but the complain-
ant’s were deferred. This was 50 the complain-
ant could demonstrate he held a broadcast li-
cence. Council had in fact already been told
that he held such a licence. When it came be-
fore council again, the complainant’s applica-
tion was refused on the basis council did not
support a proliferation of signage.

In such situations, this office normally can do
little to assist complainants. The only way to
geb consent once it has been refused is to re-
apply or to appeal to the Land and Environ-
ment Court.

In this case, however, there was a possibility
this office could facilitate a resolution. The ETA,
in approving the signs, had stipulated that it
would mequire the joint proposal agreed on by
the parties, failing which its approval would
be revoked, We asked the RTA to contact coun-
cil pointing out the conditions of its approval.
The KTA did so. Council then met with the
rival operator who agreed to the complainant
adding his frequency to the rival's signs sub-
ject to meeting half the cost of the signs and the
cost of additional sign writing, Council then
invited the complainant to submit a fresh ap-
plication for consent to signage. On this basis,
the matter was considered to have been re-
a0l vied.

STEPS TO AVOIDING WASTE

A firm of solicitors complained to the Ombud s-
mian on behalf of a Kingsford resident about a
number of instances it argued demonstrated
bias against their client on the part of Randwick
City Council.

Among the 1ssues raised were concerns aboul
council’s failure to implement a decision to close
some pedestrian steps near the resident’s homi.
The steps were to be closed because they di-
rected pedestrians onto a busy road at a point
obscured from view to traffic approaching from
one direction. This made them unsafe.



Council responded to protests from other us-
ers of the steps by agreeing to construct a new
set of steps directly in front of the resident’s
home. While this seemed to solve the safety
isswe, it placed the steps only a few metres from
the mearest cross steeet where existing pedes-
frian access was almost as safe.

Saff fromm the Ombudsman met with the Mayor
and council staff and suggested that the steps
appeared to be unnecessary. They were esti-
mated bo cost Council 530,000 to constract,

This office rarely intervenes in resource alloca-
bon ssues i local government. The allocation
of resources 15 & matter for the elected council-
lors b determine, Every council is now re-
quired to inform its community of how they
propose to allocate resources by exhibiting a
draft Management Flan each year. The public
# mvited to make submissions on this docu-
ment which must be considered by the council
before the plan is finalised.

In this case however, following media coverage
of alleged budget difficulties at council, it was
decided to invite council to reconsider the is-
sue. After conducting a further survey of local
residents, council resolved to abandon the plan
to relocate the steps. O this basis, the complaint
was constdered to have been resolved.
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BEVERLEY WILLIS - INVESTIGATION
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INACCESSIBLE AND UNUSABLE
BUT AVAILABLE

Since July 1994, councils have been legally re-
guired to levy a domestic waste management
charge on the owners of every property for
which a domestic waste service is available.
This requirement has generated a number of
complaints. This office is seldom able to assist
these complainants. Most often these com-
plaints are that charges must be paid even
though the service is not used. However, some
councils have taken an innovative approach to
this situation by setting a lower charge for prop-
erty owners who make less or no use of the
service, This encourages sensible waste mini-
misation practices.




114

Last year a complaint was received from a prop-
erty owner who owned an undeveloped lot
fronting an unformed road in Katoomba. He
complained that even though his property was
undeveloped and that no garbage service was
available to his land, Blue Mountains City
Council still required that he pay a domestic

waste management charge.

Council considered the service was available.
To council, “aowileble” meant that it was “gtail-
able to the general area i which the land is located”,
Council also noted that the land could not be
developed without the road being formed. At
that time a service would be provided to the
property. Of some relevance is the fact that
there are a large number of properties fronting
unmade roads in the Blue Mountains.

Council was asked to reconsider its position in
light of our concern that council’s interpreta-
tion was incornect.  An investigation into the
issue was under consideration,
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Council's review produced results. Council de-
cided that from 1 July 19%, it would impose &n
interim charge of $38 per annum, approximately
6% below the previous charge, for property
owners whose properties fronted unmade roads.
This was to be retrospective. Amounts over 53
paid in 1994,/95 and 19959 would be credited
against futume lability:

Council argued that some charge should be im-
posed on account of the infrastructure costs as-
sociated with the provision of & domestic waste
management service which all property owners
benefit from. This service includes waste de-
pots which can be used by owners of vacant land
For instance, owners of vacant land must nemove
material from their land to minimise bushfire
risk, Without necessarily accepting councils
argument that a service was “gomilable” to rate-
payers such as the complainant, on the basis of
council's review and the resulting reduction in
the charge, the matter was considered to have
been satisfactorily resolved.
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OVERVIEW

This chapter contains an account of our work
and activities under the Freedom of Informuetion
Act over the past 12 months, and our plans for
199%:/97. It also constibutes our Freedomn af In-
formation annual report, meeting the annual
reporting requirements of section 58 of the Free-
dam of Information Act and clause 9 of the Free-
down of Informatis (General) Regulafion 1933,

THE YEAR 1995/96

Complaints received

There was a drop of 21% in the number of com-
plaints received compared to last year, falling
from 120 to 94, This is only the second time since
the start of the Act in 1989 that there has not
been a substantial increase in complaints over
the previous year, and the first ime that there
has been a significant decrease. While there are
many reagons for the decline, we believe that
the wide arculation among State and Local Gov-
ernment agencies of the Oneedsmen’s FOT Poli-
ctes and Geeidelines was a major contributing fac-
tor, for example in relation to improved agency
FOT decisions and third party complaints about
building or development applications oljections
miade tocouncils (which is discussed Lvter in this
chapter), We believe our guidelines may be as-
sisting agencies in providing a betber analysis of
documentation in the light of the exemption
clauses of Schedule 1, and improved compliance
with the obligation to give reasons for their de-
cisions. This ultimately means more informed
FOT decision-making.

Complaints finalised

There was an 11% increase in completed matters
compared to the previous year, from 108 to 1200
This increase represented a 35% jump in the av-
erage number of complaints completed per year
for the preceding four years, a pleasing result.
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Complaints outside jurisdiction

There was a significant fall in the percentage of
complaints cutside our jurisdiction. We believe
this shows a growing awareness in the com-
munity of the need for an intermal review be-
fore requesting an external review by this of-
fice. This is probably due to a greater number
of agencies meeting the Act’s requirement to
inform applicants of their review rights. It is
surprising how often in the past we came across
matters where this had not occurred.

Complaints resolved

The majority of complaints for the year were
resolved. This is the fourth year runming in which
reselution has been the primary single reason
for the completion of FOI complaints. Propor-
tionally the number of resolved matters this year
wits on par with last year.

Resolved complaints were largely achieved by
agencies releasing documents following our in-
tervention. Of these complaints, some were be-
ing formally investigated but the investigations
wene discontinued when access was given to
all or most of the documents claimed as exempt
by the determining agencies. Other complaints
were similarly resolved prior to formal investi-
gation, or by the release of additional docu-
ments which were identified after we began our
inquiries. The remainder of resolved complaints
were completed when the relevant agencies
took appropriate action, such as: improving
their record-keeping and FOI procedures; deal-
ing immediately with delayed determinations;
or paying refunds.

The table on the opposite page gives a break-
down of resolved complaints. As can be seen,
the proportion of matters resolved in each cat-
egory for 1994/95 and 1995,/%5 is similac



RESOLVED COMPLAINTS 1995/96
as % of all completed complaints

All docurments | Some oF miost Resodved for TOTAL
released documents other reasons resolved
released
14964 /&5 1¥s 9% 1 3% 15%
1995 95 105 T 15% 3%

The year saw a 9% increase over last year in
the number of matters completed where this
office agreed with agency FOI decisions. The
percentage of such complaints as a propartion
of all completed complaints rose from 12% in
1993,/94 to 28% this year. The year with the next
highest result (22%) was 1992/93, with no fig-
ures being available for earlier years.

Last year we began compiling more detailed sta-
tistics on complaints completed as a result of this
office agreeing with agency determinations. For
1594 ,/95 and this year we have prepared a rea-
sonably detailed breakdown of categories of
agreement as shown in the above table.

There are two primary factors in the %% rise
betwean 1994,/95 and 1995,/96 in the number
of matters where we agreed with agency deci-
sinrs!

# the significant increase in our partial
agreements with agency decisions to
exempt; and

& our full or partial agreements with deci-
zions bo release.

These increases may be the result of improved
agency decision-making, a closer correlation of
decisions with the guidelines issued by the of-
fice, or a combination of these or other neazons.

FOI COMPLETED COMPLAINTS 1994/95 - 1995/96
where we agreed with agency decisions in full or in part

birid el |
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The "various” category in the pie chart of FOI
complaints above accounted for 24% of com-
pleted matters. These were: files which were
closed for lack of evidence or because an in-
vestigation was not warranted; complaints
which wene withdrawn by the complainant; or
matters where the complainant was given ex-
planations or advice regarding FOI procedures,
The percentages in this category for 1994,/95
and 1995 /96, as with the resolved matters, are
similar

The number of complaints which went through
a formal investigation to a report with recom-
mendations was small, as has been the case
since the commencement of the Act. In total,
only 3% of all matters completed this year were
finalised by the issuing of a formal report un-
der Section 26 of the Owbudsran Act. This com-
pares with last year's 4%.

Action on our own delays

Like last year, we again gave priority to finaliz-
ing our oldest complaints and to speeding up
the external review procesa.

W have had some success. For the second time
since this office began conducting external re-
views, we completed more complaints in the
year than we received, by a margin of 22%, This
was partly due to the fact that we received fewer
complaints than last year, but also due to our
continueed emphasis on the resolution of com-
plaints, streamlining our procedures for dealing
with complaints and a continued growth in ex-
pertise. We hope to present an even better result
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next year, our aim being to have no complaints
older than one year as at the 30 June 1997,

Freedom of Information applications

We did not receive any FOI applications in
19953/96 for documents held by this office,
There is therefore no information to give in
terms of clause W1) of the Freedom of Informa-
tion (General) Regulation 1995 and Appendix B
in the FOI Procedure Marmial,

FUTURE DIRECTIONS

Any organisation dealing with the public needs
to be proactive in its work, its philosophy and
the way in which it deals with and responds to
the demands of its clients. This applies equally to
the NSW Ombudsman, particularly given that
our role and work is basically concermned with re-
viewing and analysing the decisions, actions and
effectiveness of other crganisations. Our large cli-
ent base is also a consideration, being the entire
population of NSW and virtually all State and
local government authorities.

The increasing public expectation of better gov-
ernment and public administration also means
that accountability erganisations such as ours
need to be constantly trying to improve their
performance.

In order to improve our work as an external re-
view agency under the FOI Act and to foster the
spirit of open government we intend to main-
tain an active role in the promotion of the FOT



Act. In the coming year we hope to apply mone
of our time to the promotion of the spirit of FOL
the auditing of the FOI practices and procedures
of selected agencies, and FOI research.

This office is constrained by its limited re-
sources. In this regard, it may be worthwhile to
compare ourselves with the office of the Western
Australian Information Commissioner. The Com-
missioner has a staff of 14 who dealt with 255
appeals and complaints in 1995,/9%. This s in con-
trast to our office where our two staff who deal
with FOI work handbed %4 complaints in 1995,/
9 in addition to providing advice on POT issues
to the public and NSW government agencies.

Tweo years ago we published the Cmbudsnum’s
FOI Policies and Gueidelines with a view' to assist-
ing public authorities in handling FOI applica-
tions and to encourage greater acoess to infor-
mation held by government. This document has
also provided a framework to assist our staff in
dealing with FOI complaints and in assessing
the determinations of agencies under the FOTAck
The publication of the guidelines also meant that
the views of this office about the FOI Act were
made widely available and in a concise form for
the benefit of both the public and the staff of
agencies who deal with FOT applications. To
date, over 270 separate agencies have pur-
chased copies of the guidelines.

Later in 1996 we intend to publish a second edi-
tion of the Ombudsman's FOI Policies and Guide-
fimes. In our second edition we will revise our
views on a number of exemption clauses and
other issues relevant to FOL Our second edi-
tion of the guidelines will highlight a five
pronged approach for agencies in relation to
access to information. This five pronged ap-
proach will be along the following lines:

1. the handling and determination of standard
FOH applications for access to documents;

2. the handling and determination of stand-
ard FOI applications for the amendment of
documents;

3. the corferif of statements of affairs and
summearies of affairs;

4. the rontine disclosiere and automatic nelease of
documents and information on request; and
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5. the achive publication of information useful
to the public,

Since the introduction of the FOI Act in March
1989, the Ombudsman has focused on com-
plaints aboul the determinations of agencies
under the Act. These complaints mostly relate
to agencies nefusing access to documents, agen-
cies charging what applicants believe are exces-
sive fees for processing applications, or agen-
cies nefusing to amend documents that the ap-
plicant claims are wrong or out of date. This fo-
cus will continue,

However, we will also be vigorously promot-
ing the spirit of the legislation, which, in our
view, encourages the disclosure of as much in-
formation and as many documents as possible,
This means that agencies should exempt only
a minimal amount of documentation necessary
for the effective functioning of government.

We will also be advocating that agencies begin
routine disclosure of documents. Agencies
should begin classifying their documents and
identifying those that can be released immedi-
ately should a request be made for these docu-
ments, whether that request is a formal FOI ap-
plication or merely an informal request.

During the year we will begin random audits
of agencies to ensure they are meeting the re-
quirements of the FOI Act in relation to the
processing and determination of FOI applica-
Hons. We will alse be randomly auditing com-
pliance by agencies with the reporting require-
ments under the FOI Act, in terms of annual
reports, summaries of affairs and statements
of affairs. Monitoring of compliance with on-
going FOI reporting requirements by this of-
fice has recently been supported by the Public
Accounts Committee in its report on the review
of annual reporting in the NSW Public Sector

In his recent 1995 Annual Eeport, Mr Tom
Wright, the Information and Privacy Commis-
sioner for Ontario in Canada, observed that:

“The trute prrpose of freedom of information leg-
izlation is to change the culture of government
organisations - to foster a sprit of openness and
a readiness to share tnformation with the public
a5 an ongoing part of daing busimess.”

We hope we can contribute to a final fulfilment
of the goal envisaged by Mr Wright.
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IS 5UES

REDETERMINATIONS AND THE
AMENDMENT TO FOI ACT

O 17 December 1995 part of the FOI Acl was,
from our point of view, amended in a very im-
portant way. The introduction of section 52A
into the Act now allows agencies to review and

redetermine FOI applications following in-
volvement by the Ombudsman.

In dealing with complamits under the FOT Act,
the Ombudsman frequently comes across mat-
ters where she does not agree with the decision
of agencies to refuse access to documents. In
the past, the options open to the Ombudsman
were by write a report under the Ombedzman
Act formally recommending release of the doc-
uments of, in an attempt to informally resolve
the complaint, suggest to the agency that the
documents should be released,

In most cases, where agencies rebeased docu-
ments following such informal intervention by
the Ombudsman, such release was easy with
no procedural or legal implications. However,
in somie cases the proposed refease of documents
by an agency following intervention by the
Cmibudsman became far more complicated. This
mainly occurned where the agency concerned felt
that the protections offered in sections 64, 65 and
g6 of the FOU Aot were needed before it could
release the documents, These three sections give
certain probection o an agency, ks officers and
other individuals from actions for defamation,
breach of confidence, certain criminal actions
and personal liability if documents are released
in response to a formal FOL application made
under the FOI Act, The problem was, however,
that if the agency separately released documents
of its own volition following intervention by the
Chmbudsman, this protection would not be avail-
able because the melease as not done under the
FOI Aet.

As a result of a particular FOI complaint about
a council (discussed in more detail in the case
studies section of this chapter) we requested
some legal advice from the Crown Solicitor on
the issue of agencies releasing documents fol-
lowing intervention by the Ombudsman. The
Crown Solicitor advised that the FOT Act, a= it
then was, did not allow an agency to review a
determination already made under the FOI Act.
What this effectively meant was that if an agen-
cy decided to release documents following
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intervention by the Ombudsman, it was mene-
ly releasing those documents under its ordinary
statutory or other powers. As observed above,
this was not normally a problem. However, if
the agency wanted to gain the protection avail-
able under sections &4 - 66 of the FOI Act, this
protection was not available.

The Ombudsman wrote to the Premier regquest-
ing that the FOI Act be amended to allow
agencies to review their determinations. The Pre-
mier and the Parliament agreed to amend the
Act with the result that section 52A now allows
an agency to review its determinations of FOI
applications following intervention (whether
formal or informal) by the Cmbudsman.

Premier™s FOI Memorandum

An investigation into a large government de-
partment revealed procedural inadequacies
which were of significant concern to the Om-
budsman. We consequently coordinated with
the Premier’s Department to circulate our e
sponse to those inadequacies widely
throughout the public sector. Premier’s Circu-
lar 9610 was distributed to all government
agencies on 9 July 1996 and a similar Depart-
ment of Local Government Circular (no. 96/
32 was sent to all councals

An annexure to each circular was the Ombuds
man's recommendations regarding the FOLAc
The text of the annexure is reproduced on the
following pages.

IDENTIFICATION OF

DOCUMENTS COVERED BY
FO! APPLICATIONS

From time to time in conducting external re-
views we have noticed that agencies have been
pedantic in their interpretation of the terms of
an FOI application. As a result, information
which we have thought was clearly covered by
the terms of the application has not been sub-
ject to determination under the Act.

The reasons for agencies being so pedantic are
varied. Some decision makers take advantage
of the terms of an application o escape respon-
sibility for making a decision in relation to
sensitive documentation. Others simply wand
to save themselves work by making as narnow



ANNEXURE TO PREMIER'S CIRCULAR 96/10

| RECOMMENDATIONS FROM THE OMBUDSMAN
REGARDING IMPLEMENTATION OF FOI ACT

1. Time in which deferminations are to be made:

1.1 It is important to remember that the statutory time frame set out in section 18(3)
of the FOI Act for the processing and determination of FOI applications has two
separate elements:

* firstly, a deadline of 21 days from the date of receipt of the application; and
» secondly, a requirement that applications be dealt with “as soon as practicabile”
within this 21 day period.

2. Honesty in identifying documenis:

2.1 The honesty with which an agency and its officials approach the question of
whether or not the agency holds documents the subject of an FOI application is

I essential to the whole concept of FOL It determines whether the FOI legislation

I will work or mot.

2.2When an agency holds documents containing information which, on a reasonable
interpretation of the terms of the FOl application, are covered by those terms, then
those documents should be considered to be covered by the application and
assessed appropriately.

3. Negotiation with applicants lo identify documents:

3.15ection 19(1) of the FOI Act requires agencies to negotiate with applicants to assist
them to provide sufficient information to enable the agency to identify the docu-
ments to which an FOI application relates.

3.2t must be expected that applicants will rarely, if ever, be in a position to de-
scribe, in the particular language of the agency, the documents which the
applicant seeks. It has always been an agency’s responsibility to recognise this
principle and make due concessions to an applicant in its analysis of any FOI
application. This is a basic and essential procedural requirement of FOI and has
been since the Act began.

3.3While the statutory obligation is stated to apply only to the acceplance of applica-
| tions, logic and fairness dictate that the principle propounded in section 19(1)
should also be applied to the assessment of FOI applications. If there is a genuine
doubt as to whether an applicant wants particular documents, consultations with
the applicant should always occur under the terms and/ or spirit of section 19(1).

| 4. Independence of internal reviews:

| 4.1The FOI Act provides that when an FOI application is initially determined by an
officer of an agency, other than its principal officer, a person aggrieved by the
determination is entitled to an internal review of the determination (see section
34(1) & (3) of the Act). An application for an internal review is not to be dealt with
by the person who dealt with the oniginal application or by a person who is subordi-
nate to that person (see section 34(5) of the Act).
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4.21t is important to look at the purpose of the legislative provision which creates the
right of internal review. From its terms, it appears that the purpese of section 34
of the FOI Act is to provide for a full and proper review of the merits of the
original decision.

4.3To achieve a proper review of the merits of a decision, the Act requires that the
review must be carried out by a person unconnected with the original decision and
not subordinate to the original decision-maker. It is therefore essential that there
be appropriate separation between the initial decision-maker and any probable
internal reviewer to ensure that the initial decision-maker is not influenced by
the views of the likely internal reviewer (being the principal officer or other
superior) when making the initial determination. In this regard internal reviews
must not only be independent, but must be seen to be independent.

4.4 This is not to say that it is inappropriate for the initial decision-maker and likely
internal reviewer to discuss, in theoretical terms, issues relating to the proper
interpretation of particular provisions of the FOI Act, or for that matter relevant
departmental policies or practices.

5. Invelvement of Ministers:

5.11t is not unreasonable that an agency notifies its Minister, or the Minister's office,
of the receipt of FOI applications and the determination of such applications.
Howeves, the identity and motive of an FOL applicant are irrelevant considera-
tions in the determination of the application. Agency officers determining FOI
applications must therefore be careful not o allow inappropriate matters to
influence the exercise of their statutory responsibilities.

5.2 1t is essential, however, that determinations of FOI applications are made by the
agency on the merits, based solely on the criteria set out in the FOI Act and irude-

pendent of any political influence or considerations. 1t would be in the interests of
agencies to ensure that their Ministers, and the staff in their Ministers’ offices, are

made aware of this

an interpretation as possible, In such cases, if it
were not for the external review process, the
applicant may never learn of the existence of
documents in which he/she has an interest,
simply because of the way in which the word-
ing of the application was being interpreted,
something they could not have been aware of.

In one case which we investigated this year, an
applicant asked an agency for intermal “reports™
which contained statistics specifically identified
by the applicant. At the time of the request, the
statistics in question were politically sensitive.
The decision-maker decided that the internal
documents were not “reports”. He based this
on claims that the documents did not contain
an analysis of the statistical material, and that
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they had not been published. The decision had
been made despite the fact that the statistic
were collated in readily identifiable documen-
tation which was easily distinguished within,
and printed from, a database. The decision
maker also made this decision despite
admitting that he himself had from time to tme
referred to the documents as “reports”. He de-
nied access to the “reports” on the basis that the
agency did not hold such documents.

In our report of the investigation we decided tha
the statistical collations were clearly covered by
the terms of the application and that the dedsion-
maker’s conduct in denying that the reports
existed was unreascnabde and based partly onim-
proper motives. We considered the conduct could




masonably have been seen as an attempt to sub-
vert the proper implementation of the Act.

The Ombudsman considers that the honesty
with which an agency and its officials approach
the question of whether or not they hold docu-
meents the subject of an FOL application is central
i the whole concept of FOL and to whether
the FOI legislation will work. When an agency
helds decuments containing information
which, on a reasonable interpretation of the
terms of the FOI application, are covered by
those terms, then those documents should be
cansidered to be covered by the application and
assessed appropriately.

If there 5 & genuing doubt as to whether an
applicant wants particular decuments, consul-
fathion should always occur under the terms
and for spirit of section 191} of the FOI Act.
Anapplicant will rarely, if ever, be in a position
to describe, in the particular language of the
agency, the documents which he or she seeks.
I has always been the agency’s responsibility
to necognise this principle and make due con-
cessions b0 an applicant in its analysis of any
FOl application. This has been a basic and es-
sential procedural requirement of FOT since the
Act began.

In the case mentioned above, this principle had
already been spelt out to the same agency on a
previous oocasion and a previous annual report
item also stressed its importance,

Recently a Premier s circular written in consulta-
tion with this office and referved to sarlier in this
chapter also highlighted the above principle’s
central place in correct FOI decision making,

REMOVAL AND DESTRUCTION
OF DOCUMENTS FROM
OFFICIAL RECORDS

Two matters dealt with during the vear rased
serpus concerns about the removal of docu-
ments from official files,

[n the first case, a Chief Executive Officer re-
maved from a personnel file, and destroyed, a
letter subject of an FOI application. The FOLap-
plicant had objected to the presence on his file
of the document and wanted it removed, but
nit destroyed. Rather, he wanted to be given the
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document. In the second case the CEQ of a large
povernment department ordered the removal of
a typed and signed file note from an official ad-
ministrative file,

In each case, although the subject document was
not of great significance, it nevertheless held
unique information and was therefore of value.
Mone important is the question of principle.

It has been argued that removing a document
from an official file and not returming it causes
that document to cease to exist as far as official
records and therefore agencies are concerned.
In this sense removal alone, as was the instruc-
tion in the second instance, could be seen as
the equivalent of destruction.

In NSW thie Archives Act prohibits the destruc-
tion of records without reference to the
Archives Authority unless it is in accordance
with agreements reached between the Ar-
chives Authority and individual agencies. At
the federal level reference must be made to
the Australian Archives before a Common-
wealth record can be destroyed.

There are, of course, cases where it is obvious
that no valuable information would be lost
through the destruction of certain records. To
cover this situation the Commaonwealth Archives
Act includes a normal administrative practice
("'map’) provision which allows for some de-
struction without formal authorisation. The
types of information covered by this provision
are usually limited to information that is du-
plicated {eg a handwritten draft or information
copyl, unimportant {eg telephone message
slips), of short term facultative value (eg com-
pliments slips or some ADP test data) or a
combination of these.

An explanatory pamphlet published by the Aus-
tralian Archives states that the general rule is that
unimportant records which can be destroyed as
a ‘nap” should not be placed on file. It suggests
that a test for determining whether destroving a
record is a normal administrativee practice would
involve asking whether any unique valuable -
formation will be lost as a result of the action.

In the absence of any such adopted policy n
MNSW. the MNSW Archives Authority follows the
Commonwealth normal administrative practice
in relation to such documents as, for example,
drafts, copies and published reports.
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In the light of proper records preservation prac-
tice, the removal from official files of the
documents mentioned above cannot be con-
doned. Meither can the actual or theoretical
destruction of the documents. In the fissk mat-
ter, despite the FOI applicant’s wishes, the
document should not have been removed. Fur-
ther, the FOI application made the CEO
responsible under the FOI Act for ensuning a
determination wis made as to whether or not
to release the document under that Act. The
destruction of the document made both its re-
leaze and a determination to that effect
impossible.

In the wecond matter, the instruction for the
document’s riemoval was clearly not in accord-
ance with best file keeping practices.

The restrictions which the NSW Archives Act
places on the removal and destruction of doc-
uments from government records is an
important statutory obligation arising from a
principle of records preservation. It is not ap-
propriate for unique documents to be
permanently removed from official files.

ACCESS TO INFORMATION
COMPILED AND CREATED
BY CONSULTANTS

It came to our attention during the year that
FOM applications were often unsuccessful in
relation to doecuments created by consultants
in the course of fulfilling government contracts.

These documents may be broadly described as
working papers on which a consultant’s final
report is based, They may include documents
complete in themselves though unpublished,
such as rescarch papers, studies and surveys,
as well as papers on which calculations have
been made, file notes, and other essential ma-
terial on which the facts and conclusions in a
final report are built.

Omne agency claimed, when asked for such doc-
uments in relation to a consultant’s study into
the impact of a propesed road on the surround-
ing bushland, that it did not hold the documents
as it did not have “immediate right of access™ to
them under the terms of section 6(2)(e) of the
FOI Act. Tt was clear the documents were not
on the agency’s premises, but it was also true

ANMUAL REPORT 19%95/96

that at least some of the documents had passed
through the agency's hands at one time or an-
other. Nevertheless the agency claimed that it
had no legal clarm on the documents.

This office is of the view that agencies should
ensure that either:

+ copies of all such source material docu-
ments are provided to them with the final
reports; or

+ they have an immediate right of access to
such documents under the contract with
the consultant.

Responding properly to FOI applications is just
one reason why agencies should require such
decuments o be readily available. Agencies may
themselves need to check the source material on
which the conclusions in a final neport are based.

The public sector is increasingly contracting out
work o private consultants, As this continues,
the influence of private consultants on govem-
ment decision making will also increase. It is
vital to the public interest that the documenta-
tion on which these consultants base their
conclusions be accessible.

The immediate right of access that this office
believes should be included in contractual e
lationships between government agencies and
consultants should be explicit. We intend 1o
publish a brief special report to Parliament rec-
ommending that a statewide policy be adopted
in this regard. The policy would require every
contract between government agencies and
consultants to include a provision that any doc-
ument compiled or created in the process of
fulfilling the contract must be made available
to the agency upon request, with no conditions
attached. The only exception may be documents
that would reveal a trade secret, provided the
consultant could show that the information was
not of significance to the facts and conclusions
in the final report.

OBJECTIONS TO BUILDING AND
DEVELOPMENT APPLICATIONS

The Ombudsman’s FOI Policies and Guidelines,
published in Decemnber 1994, shed light on the
maore commonly used exemption clawses in the
FOI Act.



FOI efficers Diawnd Watson and Wagne Kegh confer over documenis

D particular tvpe of doocument that we feel
should not be subject b0 exemption under the
B Aet are |.|I_1|15»:_'1|||:|'|.==. ll'ldEl"d with councils
aboast hl.liln:h:ng .i|1-|,‘l|i-:'..'.|:1|:‘:-r'|.'-. [H.r";ri_l and dewvel-
apment applications (DAs).

The Ombudsman feels it = in the plL]J]'i!"‘ inber-
et that letbers of objection abowt BAs and DAsg
be readily available, Councils take these objec-
ticns into account in considering whether to
approve BAs and DAs. If councils were to con-
sider objections which are not disclosed, councils
would then be making administrative decisions
on the basis of information which was not pub-
bicly available,

Furthermore, objections lodged with councils
about BAs or DAs should be based upon plan-
ning, building, environmental, privacy, safety
or other relevant grounds, nef personal ani-
mosities, gossip, allegations about personal
character, habits, conduct or the like. Objec-
tions to BAs and DAs should not contain
personally motivated or subjective comment
which is irrelevant to the merits of the actual
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BA or DA itself. Councilz need to fully publh-
e the fact that |.‘{1:1F:|.‘]L':|1l:|alit'_'." will not b
available for such objections, This should less-
en the chance that an objector did not know
their submission would be disclosed, and help
ensure that such objections do not contain
malicious or FII.'Tb-II:Hdu}' based material and
that H'II:"'}' Aare |-:'“|r.‘ig|.*|.‘| 141 Bﬂ-ﬂ‘:ll.‘i faith.

Dwring the year the response from councils and
members of the public towards the Ombuds-
man's policy on disclosure of chjections to BAs
and DAs has been very favourable. We received
submissions from a number of councils asking
us to commment on proposed policies to release
details of objections to BAs and DAs, including
Tweed Shire, South Sydney, Lake Macquarie,
Randwick, Mymboida and Maclean.

W are pleased with the way in which our pol-
icy on the disclosure of obhpections to BAs and
[As has been received to date by councils and
the public generally

T25
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IDENTIFICATION OF
COMPLAINANTS AND WITNESSES

Local Councils

The dilemma facing councils about whether they
should disclose the identity of those who com-
plain about their neighbours shows no sign of
abating. During the year we continued to receive
letters from people who were unhappy with the
determinations of councils on such questions,
The complaints made to us were either from peo-
ple who did not want their identity, as
complainants to a council, disclosed under the
FOI Act, or from persons who wanted to know
who had complained about them to the council.

As stated in Part 7 of the Ontbudsman’s FO Pal-
icies and Cridelines, we feel that natural justice
generally means that the substance of & com-
plaint should be shown to somebody who has
been complained about if the council does, in
fact, takes action as a result of the complaint.
However, the disclosure of the identity of a com-
plainant raises a different issue.

The Ombudsman feels that a strong argument
could often be made for the nondisclosure of
the identity of a complainant if the complaint
was made in good faith, disclosing a possible
contravention of the law, and was sent to the
council to enable it to enforce the law. We also
feel the identity of a complainant may well be
exempt if disclosure could endanger the com-
plainant’s safety:

However, we also feel that disclosure of the
identity of a complainant is generally appro-
priate in the following situations:

1. where the council has a ]:I-uhl'u: F":"J-i’:]" of
disclosing the identity of complainants;

2. the council believes it should be disclosed in
the particular circumstances that apply;

3. the complainant’s identity has already
been publicly disclosed;

4. the complaint does not nelate to the en-
forcement or administration of the law: or

5. the complaint was made in bad faith.

From our experience, less problems arise for
councils when they develop a clear policy, wide-
ly advertised to residents and ratepayers, to
either keep the identity of complainants confi-
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dential or undertake to disclose complainants’
identities.

The most significant complaint we dealt with
during the year in this area was from an elder-
ly ratepaver who complained to his counal
about a local family storing a number o
wrecked and damaged cars in front of the
house. The council dirscted the family to move
the cars. Ome member of the family then ap-
plied under the FOI Act for the details of the
complaint, including the identity of the com:
plainant. The council had a policy of disclosing
the identities of complainants and in the cas
concerned undertook to provide the elderly
ratepayer’s name and address.

In complaining tous, the ratepayer claimed that
nearly all of the family in question could be
particularly violent and that he feared for his
and his wife's safety if council disclosed his
identity, Cur investigations confirmed that his
claims were well founded. It should be stated
that the sources of our esearch weore nob avak
able to council when it determined o reless
the ratepayer's identity.

However, a problem then arose. Wi received le
gal advice from the Crown Solicitor stating that
the FO Act {prior bo the inclusion of section 524}
did not allow an agency to change its determi-
nation once it had been made, This meant that
in this case, the councl could not now change
its determination to release the ratepayer's iden-
tity (although it could not actually release thos
details while we were dealing with his con-
plaint). This apparent legal impediment
represented a major dilemma which led us fo
write to the Premier seeking amendment of the
FOI Act as described earlier in this chapter.

Following the amendment to the FOI Act by the
inclusion of section 52A, we wrote to the coun-
cil suggesting they change their determination
and exempt the identity of the ratepayer unde
clause (1)) of Schedule 1 of the FOI Act. The
council agreed and duly changed its determs
nation and exempted his identity, to the
immense relief of the ratepaver

During the year we dealt with six other com-
plaints about councils that involved FOI
applications for complaint letters about a mem-
ber of the public. In three of these complaints
(all about the same councl) the council con-



cerned maintained a policy of releasing the
details of a complaint, including the details of
who made the complaint. The three people con-
cerned had complained to the council about
someone in their neighbourhood and were now
dissatisfied as the council proposed to release
the details of their identities and their complaint
to the FOL applicant. We declined these com-
plaints as we felt that the policy of the council
to release all details of the complaint in the cir-
cumstances appeared appropriate,

The three other complaints, however, involved
councils that, unlike the council mentioned
above, followed a general policy of not releas-
ing the identity of the person who had
complained to the council. These three com-
plaints were received from the people who were
the subject of complaints to the council. They
then applied to the councils concerned under
the FOI Act to see who had complained about
them. The councils refused to give them these
details and so they wrote to us. In two of these
cases wie agreed with the FOI determinations
as the councils involved had policies of not re-
leasing the details of complainants. In the third
case, however, the council had not even released
the substance of the allegation made about the
person concerned. Following our intervention
the council did release the nature of the allega-
tion without disclosing the identity of the
person concerned. We felt that such partial re-
lease was appropriate considering the council’s
policy to not release the identity of complain-
ants in such circumstances.

Roads and Traffic Authority

We received a complaint from a legal firm on
behalf of their client about the refusal of the
Roads and Traffic Authority to provide them
with the identity, under the FOI Act, of the per-
son who had complained to the KTA about their
client's ability to drive. Their client, who man-
aged a farm, suffered from a medical condition
which may have appeared to anybody who was
nok medically trained to affect her ability to drive
a car. Howewver, as medical evidence was 0 show,
the condition did not hamper her driving abili-
ty at all. Her legal firm claimed that the
complaint about her driving ability was made
in bad faith, as, if she could not drive, she would
not be able to operate her farm which would
benefit the person who they suspected had
lodged the complaint. As a result of the com-
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]:tliu.inl.‘ to the KTA about her driving ability, she
was directed to have a medical examination,
which she passed easily.

The ETA had refused to disclose the sdentity of
who complained about her under clauses 401 b,
& and 13b) of Schedule 1 to the FOI Act, The
RTA argues that it is dependent upon receiving
complaints from members of the public about
people who may no longer have the physical or
mental capabilities to drive a motor vehicle. The
RTA maintains that it would never find out about
maost of these people who may no longer be able
to drive if it is not able to receive complaints
from members of the public. The RTA is fearful
that if the identity of complainants is divulged
without their consent, people will stop lodging
complaints about those incapable of driving and
the RTA will never find out about them. The RTA
believes that public safety could be endangered
if this happened. As we have stated previously,
the Ombudsman agrees with the ETA's views
on the exemption of a complainant’s details in
these situations, provided that the complaint has
been made in good faith.

With this matter, however, there was genuine
concern that the complaint to the RTA about
the woman's ability to drive had been made
for malicious purposes and that the person
making the complaint knew it to be wrong. We
therefore carried out some enguiries, but from
pur research we were not able 1o establish that
the complaint had been made in bad faith. We
therefore agreed with the RTA's exemption of
the complainant’s details in this instance.
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INVESTIGATIONS

BOTANY COUNCIL'S USE OF
PUBLIC FUNDS

The Ombudsman's two previous annual re-
ports of 1993-94 and 1994-95 referred to an FOL
investigation carried out into Botany Council
andd the council’s subsequent legal challenges
to the jurisdiction of the Ombudsman.

Owr investigation into Botany Council followed
an FOI complaint to the Ombudsman from two
onganisers of a local touch football competition
in the Botany area. Following a dispute with the
coundil, the two complainants received letters
from the council claiming that the council did
not know the complainants would be receiving
payment for their role in organising the compe-
tition, Council's claim that it did not know of
these payments was also expressed i a publicly
released mayoral minute at about the same time.
The complainants always maintained that coun-
¢il knew they would receive payment for organ-
iing the competition and that they had advised
the council of this fact on various occasions over
a pertod of three years.

Under the FOI Act the complainants requested
the council to amend its records (ie the letters
and the mayoral minute) as they claimed these
documents were incorrect, misleading and in-
complete. The council refused to amend the
documents as it claimed it did not know that
the organisers would be receiving payment for
running the touch feotball competition,

The Deputy Ombudsman's investigation found
that the council did know, or should have
known, that the two organisers were to receive
income from the competition and that the let-
ters and the mayoral minube were incorrect,
misleading and incomplete. Our report recom-
mended an attachment be made to the docu-
ments stating that the council did know, or
should have known, that the organisers were
o receive Income.

As detailed in last year s annual report, follow-
ing the publication of our final report, the coun-
cil took the Ombudsman to the Supreme Court
challenging our jurisdiction. The council argued
that section 39 of the FOI Act did not allow a
person to seek amendment of documents if they
had not obtained those documents under the
FOI Act, As the competition organisers did not
obtain the letters and the mayoral minute un-
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der the provisions of the FOI Act, the councal
claimed they did not have a right to seek
amendment of them.

The council also argued that documents which
record proceedings or other facts, such as min-
utes of a meeting, cannot be found to be mis-
leading, incorrect or incomplete. The council
believed that the Ombudsman did not have the
power to recommend amendment to a docu-
ment which had been approved by resolution.

Council’s appeal was dismissed in the Suprems
Court by Acting Justice Spender on 16 June 1995,
eouncil then appealed against Acting Justice

*s decision to the Court of Appeal. Onl
Movember 1995 the Court of Appeal dismissed
the council’s appeal and ordered the council to
pay the Ombudsman’s costs in the matter.

In its unanimous decision, the Court of Appesl
made comments critical of the council. Mot only
did the Court uphold the Ombudsman’s juns-
diction to investigate the complaint, it also in-
dicated its agreement with the findings and rec-
ommendations in our report. The then Presi-
dent of the Court, His Honour Justice Machael
Kirby, made the following comments:

*... the recommendations appear lemperate and
sensible. Although this Court may nof heve s
of the facts, and may not fully understand the
council’s position, on the basis of the focts found
by the Ombudsean, his findings were wirtually
inevitabie. His recommendations were therefore
larewrful.”

*No forundation was ever established to support
the comtention thal the Ombudsmean locksd
power wnder his Act to conduct the investigs-
tion and to muke the finding and recommends-
Hons which e did.”

Following the Court of Appeal’s jud gement, we
wrote to the council asking whether it would
now comply with the recommendations of the
report to amend the documents. The counsl
subsequently advised us that it was not pre
pared to amend the documents to state that the
council did know, or should have known, that
the two organisers would receive income.

On 17 January 1996 the Ombudsman made 2
special report to Parliament concerning the in-
vestigation of Botany Council. The special r



port was made for three reasons, Firstly, to rec-
emmend that Parlinment amend the FOF Act to
put bevond doubt that:

+ ihe public can seck amendment of an
agency's records under the FO! Act re-
gardless of how access to those records
was obtained; and

# to provide that a record can be amended
by the addition of a notation or other
decument located close to the information
determined to be incomplete, incorrect,
out of date or misleading.

The second reason the special report was made
was 1o inform Parliament that the council was
not prepared to comply with the recommen-
dations of the Deputy Ombudsman in his final
report concerning the amendment of the rel-
evant documents. This was despite the com-
ments of His Honour Justice Kirby supporting
the findings and recommendations of the
Deputy Ombudsman.

The third reason for the report was to advise
Parliament that the Ombudsman felt that coun-
cl's begal challenge to the Deputy Ombuds-
man’s repart was of little utility and did not
appear to be in the public interest, As observed
in the special report, legal costs to the council,
icluding our legal costs which the council was
ordered to pay, were over 535,000,

As the Ombudsman observed in the special
report to Parliament:

“Given that the legal questions involved in the
cse are pnly of peripheral relemince, at best, to
the firnctions of the council, its decision to -
stitute these proceedings and to appeal the de-
cisioer of the Court @i first inslance has inter-
exfing onplications in kerms of the conncil's oune
assessment of ite priorities for the expenditure
of its, presumably, searce resonrces. v the light
of the above, the motivation behind the faking
of these proceedings against the Ombudsnan
is unclear and very muech open to legilimale
question, perticularly by the residends nf
Botary, if ol by the general community and
by the Parligment.”

Following the Ombudsman’s report to Parlia-
ment we wrote to Botany Council asking
whether it was now prepared to amend the
documents as recommended in the Deputy
Oenbudsman's report. The council again indi-
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cated it was not prepared to amend the doou-
ments in this way.

THE CASINO CONTROL
AUTHORITY AND THE FOI ACT

During the year we received a complaint from
a company which claimed that the Casine Con-
trol Authority (CCA) had not properly or thor-
oughly dealt with their FOI applications. The
company had applied under the FOI Act for
numerous documents, most of which con-
cerned the decision of the CCA to award the
first casino licence in late 1994 to Darling Ca-
sino Limited. The CCA informed the company
that it did not have to deal with its FOI appli-
cation as virtually all the documents requested
were covered by the provisions of section 148(7)
af the Casine Control Act which prevented the
CCA from giving access to the type of docu-
ments asked for by the applicant.

Soectiom 148(7) of the Casino Condrol Act states
that access to a document can be granted in
respense to an FOL application unless the docu-
ment concerned is of a type described in that
section, Some of the types of documents de-
scribed are those containing information:

1. relating to an investigation of & possible
contravention of the law;

2. that would disclose the identity or exist-
ence of a confidential source of informa-
tion relating to the enforcement or admin-
istration of the lvw;

3. cencerning the business affairs of an
applicant for a casino licence under the
Casing Control Act;

4. obtained during an investigation of an
application for a casino licence.

Many of the documents described in section
148(7) of the Casime Condred Act are similar, of
not identical, to parts of clause 4 of Schedule 1
to the FOT Act.

When we received the complaint we wrote to
the CCA asking for all the documents that the
FOIL applicant had requested under the FOT Act
together with their relevant FOI files, This is
our usual procedure in dealing with most FOI
complaints. Cur view was that section 148{7)
of the Casino Control Act merely allowed the
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CCA to exempt documents under that Act if
the decuments satisfied that section of the CCA
Act, We felt, however, that the CCA still had an
obligation to determine an application for such
documents according to the procedures set out
in the FOF Act,

While the Ombudsman does not have jurisdic-
tien under the Ombudsmman Act to investigale
the CCA, we felt that we did in this case as the
CCA was determining an application under the
FOI Act.

The CCA replied to our inguiries claiming that
they were not dealing with the FOI application
under the FOI Act but rather under section 148(7)
of the Casing Comtrol Act. If this was the case it
meant that the Ombudsman did not have the
power toinguine into this FOl complaint nor was
able to compel the CCA to provide us with the
exempt documents or any of its FOI files.

The CCA cbtained legal advice from the So-
licitor-General about whether it had dealt with
this FOI application under the FOU Act or Ca-
sing Control Act, The advice from the Solicitor-
Ceneral was that the CCA was able to refuse to
deal with this application under the FOI Act as
the documents fell under the descriptions of
docurments im section 148(7) of the OCA Act.

The CCA therefore refused to provide us with
any of the documents or its FOI files. With the
advice of the Solicitor-General in mind, we ap-
parently had no power to carry out further in-
quires and therefore had to reluctantly decline
the complaint.

This case highlights an area of concern for the
Cmbudsman, which is the exemption of pub-
lic authorities from the operation of the FOI Act
without any real public notification and discus-
sion about whether this exemption is in the
public interest. This very concern was raised
by the former Ombudsman in a speech he gave
to the Institute of Public Adminstration of Aus-
tralia on 15 July 1994. The exemption of the
CCA from the provisions of the FOI Acf is in
fact an anomaly in that it has not been done
under the FOI Act but has occurred under the
CCA Act. The exemption of government au-
thorities from FOI by means of other legisla-
tion is not in keeping with the scheme of the
FOI Act and in effect s a less explicit way of
eroding the influence of the Act.
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STATE FORESTS AND
ENVIRONMENTAL IMPACT
STATEMENTS

W reported last year an investigation into the
refusal by State Forests to give access to a large
amount of information. The FOL applicant had
requested a range of documentation which he
wished to use in analysing an environmental
impact staternent (EIS). The EIS related to the
harvesting of timber in a northern management
arca of State Forests. At the time of writing that
annual repart item State Forests had not made
a decision on some of the recommendations
contained in the report of the investigation. Nei
the least of these was the recommendation that
all specified documents be released within two
weeks of the report being issued.

The complainant has since informed us that Stas
Forests has refused to release most of the doos-
ments which we recommended be released. On
23 October one document was rebeased and the
complainant was informed the other documents
wiere still under consideration. On 1 November
1995, two months after the report was issued,
some further information in relation to 198
smallwood yield assessments was released. Ac
cording to the complainant most of this infoe
mation was already publicly available in the
management plan for the area. The complain-
ant was informed that a schedule of the
smallwood yield assessments information and
Forestry Research Inventory System (FORING
data was not to be released, and the reasons far
that decision would be provided “m Hre sear fu-
fure”, Those reasons were provided about seven
weeks later. Included in this communication
from State Forests were the detailed schedule of
the documents the subject of the FOL applice
tion and more detailed reasons for refusal of
access, The reasoning itsell seemed to be only
slight expansion upon the arguments which our
report had called into question,

A one of our recommendations related to e
suring documents covered by FOI applicatians
were collated on time, the period of time taken
to supply this Schedule is of significance.

Al the time the complainant wrote to us. in
January this year, State Forests had not i
formed him of its decisions in relation B some
documents subject to our recommiendations b
release, such as growth plot data. The complair



il recently mmformed us that the situation had
not changed since January.

(e reason for Bhe refusal l'l_'r' State Forosls o
comply with our recommendation to release
documents is particularly worthy of comment
because of its apparent capacity (o undermine
the objects of the FOIL Act.

The “Damine effect”

State Forests argued that individual documents
released over time could form a mosaic that,
when viewed in total, could reasonably be ex-
pecled to cause serious adverse commercial ef-
fecls, such as to advantage the timber industry
ower State Forests in negotiations.

Ve have labelled this argument the "domine” ar-
pument. It 5 an argument which i designed to
m‘ap'Hw v For docurmsenbs bo e assegcod |.':1:'||._'.'
on Bk basis of thelr E:l.'ll.'llri ular contenl, whero
peneralist clavses such as clauses seven and nine
are pebed upon B cxempt material. The argument
goes that if any one dacument of a particular class
1 released, and al a later Gae another i released,
and at a skl later tome .|,:|1|.:-‘|]1|.'r|. the combination
of mformation im those documents in the wrong
hands mivy cause adverse effects. Themoefore, none
of the documents of that class will ever be re-
s, It does niok mater that documents i the
dlass may not be exempd if cxamined separately,

on Ehelr oW TiErals,

& worrving aspect of this way of approaching
the assessment of FOL applications is that it is
easily applied to any individual document that
can be shown to belong o a class of documents
All that 15 needed 1% the creation of a “doming
effect”™ scenario.

I# i the view of this office that this approa ch o
K i3 detrmental to achieving the Act’s object
fo extend, as far as possible, the nghts of the
public to obtain access to information held by
the government. [k involves the creation of sce-
narios far removed from the practical tests of
reascnalble expectation of adverse effect con-
tainied 10 thae i-;_i_':lu'!':h[l.h! exemplion clawses of
Schedule 1 of the Act, Tt PeCuEneS that those lests
be applicd, not to the specific content of cer-
fain documents, but to the generalised content
of the class of documents to which those cer-
fin documents belong. Thus the right of ac-
cess of an FOI applicant to specific documents
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is pbliterated by determinations which do not
S ficall ¥ address the effects of disclosure of
those documents. Another effect 1= that classes
of documents which the FOT Act does not pec-
OENIsST as 1.".:'«.L'I'|."-["1 becomae L'!‘:L"'I'I'l[.i": .'".!:'.li.':'ll.'ll""-
which use this approach thus place classes of
documents of their own choosing on a par with
information classes recognised by the Act as
exempt, such as Cabinet documents.

As in this case, the general rule is that this of-
fice will not accept reasons for exemption based
on the “domino effect” argument
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CASE STUDIES

RURAL LANDS PROTECTION
BOARD

The new section 52A of the FOI Act enabled a
quicker resolution of a complaint about a rural
lands protection board than may otherwise
have been possible. There were communication
problems between the board and this office,
These were caused by the distance from Syd-
ney of the board s head office which prevented
face to face meetings, and the fact that the board
emploved its pulside solicitor o handle all con-
tact with this office.

The issues raised by the FOL complaint were
claims of inadequate processing, and failure to
identify and provide documentation.

Due to the communication problems, and be-
cause the matter was delayed, this office con-
structed a detailed resolution procedure and
put it to the board. The idea was to present a
complete package which would require very
little effort on the board's part to adopt and
put into practice. All that would be needed was
consideration of the suggestions made in the
package and a decision to accept, alter or not
accept those suggestions. If accepted all that
would need to be done was preparation of a
letber (the contents of which was suggested in
Full), photocopying some decuments which had
already been compiled and fully prepared for
release, and the sending of the letter and docu-
ments bo the applicant,

This office suggested the board:

I. ceview its determination of the complain-
ant’s FOT application by making a new
determination {the contents of the notice
of determination were suggested); and

2. release a second set of documents as this
office considered a resolution of the
matter should include an effort o open up
the actions of the board's officers so that
they were as transparent as possible to the
complainant, This office beheved that in
this way a reasonable attempt would have
been made to allay certain concerns of the
complainant.

The board accepted the suggestions in full. The
board then made a redetermination along the
lines suggested in the package, photocopied the
bwo sets of documents, and sent them off un-
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der cover of the redefermination. The matiey

was consequently considered resolved to the
satisfaction of the Ombudsman.

The preparation by this office of a detailed pack.
age in order to attempt a resolution 5 unusaa),
Cenerally details would normally be sorted oyt
through a combination of letters and meetings,
and we would consider it most important for
the agency to prepare both the schedule of docy-
ments covered by the application, and the docy-
ments o be released, including making dele-
Hions,

In this case the distance, and a lack of FOF ex-
pertise on the part of the board, indicated a situ-

ation where if we followed nommal procedures
there would probably have been excessive de-

lays and unnecessary correspondence, We there-
fore decided on the above course, which was
atded by the intreduction of the redetermination
provision of section 52A.

EMPLOYMENT RELATED
FOI COMPLAINTS

The FOT Act is often used by employees or former
employees of agencies who become involved in
work related disputes with the agency con-
cemed. The FOJ application is sometimes made
in crder to see what information the agency has
collected about the person,/s concerned.

Case study one

We peceived a complaint about the Board of
Studies from a teacher who had previously been
a marker at the H5C examination, The board
decided to no longer employ him, which he sus-
pected was owing to allegations made about
him to the board. He then made an FOI appli-
cation for various documents relating to him-
self, including any allegations made about him.
The board gave him access to some material
but also refused him access Lo some documents
under clauses & and 13(b) of Schedule 1 to the
FOT Act. The teacher also thought that the boand
had a number of documents concerming alle-
gations about him which the board was not ad-

mitting it in fact possessed,

Following our enquiries with the Board of Stud-
ies and our examination of the board's relevant
files, we were satisfied the board did not have



any further documents containing allegations
about the teacher. We also determined that the
documents exempted under clauses 6 and 13{b)
did not actually relate directly to the teacher
and were certainly not concerned with criticism
of him, The teacher was relieved by the result
of our nguiries.

Case study fwo

we also received a complaint from another
teacher about the Department of School Edu-
cation. The teacher had taken leave following a
dispute with local education authorities, and
had then applied under the FOI Act for all docu-
ments the department had about him, believ-
ing that various documents critical of him were
on the department’s files. These documents
were certainly not in the material he received
from the department and were not withheld
from him on the grounds that they were ex-
empt. As a result of our inquiries with the de-
partment we were satisfied that the department
had mo further documents about him and was
not withholding material critical of him.

Case study three

A complaint was received from an employee
of the Roads and Traffic Authority about his
annoyance with the RTA's determination to
refuse to amend certain documents. The com-
plainant had applied for a promotion with the
RTA but had been unsuccessful. He then ap-
pealed to the Government and Related Employ-
ees Appeal Tribunal (GREAT) about his failure
to gain the higher position but was not success-
ful in his appeal. The employee then wrote to
senior management of the RTA raising his con-
cerna about the way in which the RTA handled
the culling and selection procedures for the
position and also about the way it had dealt
with his appeal to GREAT. After examining the
two replies he received from the former Chief
Executive of the RTA, he felt that they did not
properly reflect his concerns. He subsequently
applied under the FOI Act for these letters to
be amended as he believed them to be mislead-
ing. incorrect and incomplete. In its
determinations, the RTA refused to amend the
two letters. After our examination of his com-
plaint and the RTA’s submissions, even though
we had some misgivings about a few of the
comments in one of the former Chief Execu-
tive's letters to the complainant, we did not
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believe there was any material in the letters that
was incorrect, incomplete or misleading. We
therefore declined his complaint but advised
him of his rights under section 46 of the FOI
Act to direct the RTA to attach to the two let-
ters detailing why he thought they were incom:
plete, incorrect or misleading.

Case study four

We received a complaint from a former official
visitor with the Department of Corrective Sery-
ices. Official visitors are appointed by the Min-
ister to visit inmates and to resolve minor prob-
lems and difficulties they may be having while
in prison. Cur complainant had applied under
the FOI Act for all records of visits she had made
to a correctional centre over a period of time,
although the centre involved was not the one
she was appointed to as an official visitor. When
she received her determinations she claimed the
department had not recorded all the visits she
had made to this particular institution. At that
stage the department could not find a rather
large book that had been used for visitors to sign
when they entered the centre. The book, which
was no longer in use, could not be found in the
repository. We made some inguiries with the de-
partment about the official visitor's claims and
also sought information about the missing book.
As a result of our ingquiries the department found
the book and also traced some further visits
made by the complainant to the correctional cen-
tre involved. We found no evidence of any other
visits made by her or any evidence that the de-
partment had kept secret details of her visits,
W felt that the issues in dispute were langely
resolved as a result of our inquiries,

LEGAL PROFESSIONAL PRIVILEGE

Case study one

An FOI applicant was refused access to a pri-
vate investigator's report held by a council,
based on clause 10 of Schedule 1 to the FOI Act.
The report had been sought by the council’s
solicitors in relation to the possible illegal use
of commercial premises. The solicitors were
secking evidence to prove the illegal use for the
purpose of court action against the proprietor.

The Omibudsmizn’s FOI Policies and Guidelines, at
975, state in part:
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“Legal professional privilege can be claimed in
relation bo commenicalions: ..

2. betwern a client {or a client’s agent, paclud-
irg a lavryer) and a thind party (for example a
specialist or techmical expert) which were brovght
inte existence for the sole purpose of oblaiming
legal aduvice for wse in ltigation which is either
pendiing or within the reasonable contemplation
of the client af the bime the commmication was
brought into existernce.”

The private investigator’s report was clearly
brought into existence for the sole purpose of
helping in the construction of legal advice, which
was for the sole purpose of use in litigation. This
office’s view was that these facts met the ac-
cepted tests of legal professional privilege.

Case study two

In another matter a council refused accoess toa
legal opinion it had sought from its solicitors.
The advice concerned a development applica-
tion. This office confirmed that the council had
directly sought the advice, and that the docu-
ment sought by the application was the advice
provided by the solicitor in response to the
council's request, We alzo confirmed that the
advice had not been widely distributed, and
that it was therefore of a confidential nature.
We decided that the document met an accepted
test of prvilege as described at 9.7.5(1) of the
puidelines:

*“Legal professiomal privilege can be clatmmed i
refation fo communicabions:

1. between a client (or a client's agent) and a
Lruyer which:

fia) are confidential i matere; and

(b} were brought inte existence for the sole pur-

{1} emabling the client to obtain, or a lowyer
fo give, legal adpice.”
THIRD PARTY COMPLAINTS

Case study one
After years of controversy about the develop-

ment of a large area of land on Lake Macquarie,
the owner of the land and Lake Macquarie

ANNUAL REPORT 1995/9%96

Council reached agreement on a way to move
forward on the development. A Deed of Agree-
ment wias drawn up which in effect was a con-
tract between council and the owner. The deed
detailed the actions each party agreed to take.
A number of FOI applications were made by
those opposed to the project for copies of the
Deed of Agreement and related documents, all
of which the council determined to release.

The owner of the fand objected and after being
unsuccessful at the internal review stage, e
quested this office undertake an external review.
His chief objection was that the deed would be
used by those still actively opposing any devel-
opment on the site to identify and attack the most
vulnerable steps im the process, thus halting the
process outlined in the Deed of Agreement, and
effectively stopping the development. He relied
on clause 7(1)¢) of Schedule 1 to the FOI Act.

Cher decizion was that the documents were not
exempt. While it seemed likely that disclosure
could cause some unwelcome occurrences, such
as public statements misconstruing the deed, it
was unlikely that there would be an unreason-
ably adverse affect on the owner’s company. The
wording of clause F(1)ic) clearly assumes that
some adverse effect is allowable before the clause
can be applied. The idea behind this would ap-
pear to be that it would be difficult to have free-
dom of information without disclosure of gov-
ernment-held information at limes causing some
adverse effects. The Act caters for this by allow-
ing & certain level of adverse effect but drawing
the lire at an unreasonable level

In this office’s view the owner did not provide
persuasive evidence that an unreasonable ad-
verse effect on his company could reasonably
have been expected by the disclosure of the
documents. In coming to our conclusion we
took into account the fact that council had de-
cided the documents were not exempt. [f re-
lease of the documents could have adversely
affected the affairs of council or the owner's
company, being its co-signator, it is reasonable
to assume that council would have exempted
the documents. That it did not supported the
view Ehat it was unlikely that an unreasonable
adverse effect existed, It was alzo unlikely to
prejudice the future supply of such documents
tor council, given the commercial interest of the
third party in, and council’s involvement with,
the creation of the deed.,



Case study two

In the case of Hastings Council, the third party
was thie owenier of a residence about which there
were documents which were the subject of an
FOi application. He was concerned that the se-
curity of his home would be compromised if
the documents were released, and objected to
not knowing who the applicant was. This of-
fice contacted the applicant, who had no objec-
tion, to her identity being revealed to the third
party. Council subsequently passed this infor-
mation on. We also examined all the documents
covered by the application. It was clear that
there were no plans of the building among
them. In addition council met with the third
party and showed him all the documents which
it mtended to release, There was subsequently
general agreement between the third party,
council and this office that the security of the
third party’s dwelling could not be threatened
by the disclosure of the documents. We also
took the view that no unreasonable disclosure
af personal affairs would occur by disclosure.

Case study three

Randwick Council determined bo release a
rumber of objections to a development which
wat under construction at the time the FOIL ap-
plication was made. The third parties who com-
plained to this office were the authors of objee-
tion letters, and had signatories to petitions
which were also subject of the application. Sec-
ton 7.1 of the Ombudsnran’s FOI Policies and
Guidelines was of direct relevance. In it the
Oebudsman takes the view that, generally, dis-
chosure of objections to development and build-
ing applications is appropriate. We agreed with
council’s decision to release the information.

VICE CHANCELLORS' SALARIES

A large union had, with considerable success,
collected detailed information about the remu-
neration packages of vice chancellors and pro
vice chancellors from tertiary institutions across
thenation. One method the union had employed
was freedom of information legislation.

Four NSW universities had refused access to
the tnformation. Three of these, after the -
volvement of this office, released information
in one form or another to the satisfaction of the
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unton. In one of these cases, for instance, we
suggeated that, in the interests of resolving the
miatter, rather than the “raw” data covered by
the terms of the union's FOI application, the
university release summary details instead. The
university agreed to do this and the union ac-
cepted. However the University of New Eng-
land, despite the fact that the majority of terti-
ary institutions acress Australia had released
the information, continued to refuse 1o release
the information. Having successfully resolved
three of the four complaints this office decided
as a matter of utility not to take further action,
despite pur preliminary view that the informa-
tion was nok exempt.

RESOLVED MATTERS
Employment contracts

A journalist applied under the FOI Act for ac-
cess to the employment contract of the General
Manager of Liverpool City Council. Access was
refused under the personal affairs exemption
in Schedule 1 to the Act. This office made writ-
ten preliminary inquiries requesting detailed
reasons for the exemption wlhich section 28(21(e)
of the FOU Act requires of FOI decision-mak-
ers. Shortly afterwards the General Manager
provided the journalist with relevant sections
of the contract, The journalist was satisfied with
the information and considered his complaint
resolved, as did this office.

Planning decumenis

Complaints were received from two people in-
volved in a croquet club owned by Strathfield
Municipal Council. They had applied to the
eouncil for a range of documents relating to
council’s future plans for the land. The land was
occupied by both the club and an early child-
hood centre. The documents requested in-
cluded all “records, reports, papers etc” relating
to the propoesed relocation of the club and cen-
tre, the brief and supplementary records of in-
struction to a consultant which council had
emp lowed to report on Strathfield s open space,
and any lead-up documentation in respect to
the issue of a certificate under section 65 of the
Enzironmental Planning and Assessment Act. This
office wrote to council requesting detailed rea-
somns for all exemptions in terms of the reguire-
ments of section 28{2)e) of the FOI Act. The
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council then released the vast majority of docu-
menits, understood to be about 250 pages, and
withheld only nine pages, most of these on the
basis of legal professional privilege. We did not
consider there was a sufficient call to take fur-
ther action in relation to the documents not re-
leased and considered the matter resolved.

Building records

A city council mishandled an FOI application for
documentation concerning a development appli-
cation. The applicant was a next door neighbour
to the property subject of the development - a
renovation which had already been completed
but which the applicant was convinoed was ille-
gal He was seeking proof of this. The FOl appli-
cation had been delayed and there were other
procedural inadequacies. This office put a reso-
Iution scheme to the council, which was acoepted,
under which council gave full explanations of the
actions it had taken in approving the develop-
ment application, and of its mishandling of the
O application. The applicant agreed on this ba-
sis that his FOI complaint was resolved.

Delays

An academic made two FOI applications to
the University of New England. The process-
ing of both applications was delayed. We made
preliminary telephone inquiries and the uni-
versity acknowledged the delays and agreed
to make initial determinations as soon as pos-
sible. As an alternative, the university offered
to make internal review determinations on the
basis of deemed refusals, under section 24(2)
of the FOI Act, of the initial applications so
that, if the complainant wished, he could pro-
ceed directly to the external review stage . The
university also gave some indication of the
likely outcomes, in one case that all documents
would be released, and in the other that par-
tial release was likely, We considered both
complaints satisfactorily resolved.

While we consider that we have jurisdiction to
investigate matters whene a deemed refusal un-
der section 24{2) exists, we generally do not take
that option. In line with the Ombudsman’s view
that her office is an avenue of last resort, we usu-
ally encourage devmed refusal complainants to
either wait for an initial determination and then
proceed to internal review if necessary, or to
apply immediately for an internal review
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Copies of letters of abjection

A northern Sydney council had an open policy
in relation to letters of objection to development
applications. The policy allowed any person o
view the lethers and take any notes from them,
but not to obtain photocopies of them, The
chairperson of a group opposed to a particular
development objected to this policy, believing
that he needed copies of all letbers of obpection
received by the council in relation to this de-
velopment. He thus made an FOI application
for copies of all the letters, and complained to
this office when he did not receive a determi-
nation within 21 days. We discovered, on mak-
ing preliminary inguiries, that the council had
extended the 21 day period by 14 days, as pro-
vided by section 59B of the FOI Act, in order to
consult with all the authors of the letbers, and
had made its determination, correctly, by the
35th day after receiving the application. The
council’'s determination released more than 170
letters in their entirety, and withheld the names
and addresses on only two others, However by
failing to notify the applicant of the determina-
tion to extend the 21 day period i writing as is
required by section 598, the applicant was not
aware that in special circumstances such an ex-
tension was possible. We explained to the ap-
plicant the section 598 provision, and that in
the council’s determination minor exemptions
had been made. He agreed on the basis of the
explanation and amount of information re-
ceived that his complaint was resolved.

MEDICAL RECORDS

We received a letter from a complainant who
was not happy that a hospital would not give
her immediate access to her aunt’s medical
records. Her aunt had died several months be-
tore in the hospital. She had received treatment
for a number of years which meant there were
quite a lot of medical records involved. The
applicant apparently wanted the records for the
purposes of resolving a family dispute over her
aunt’s estate.

Section 31 of the FOI Act does not allow an
agency to give an FOl applicant access to docu-
ments that concern a person’s personal affairs
without first consulting with that person. If the
person does not consent to release the documents
and the agency does not agree with this view



and wants to release the material, the agency
must give them their review and appeal Aghts
under the FOF Act before the documents can be
mleased to the FOL applicant. If the person whose
persanal affairs are invalved has died, as in this
qase, section 31 states that the person's closet
pelative must be consulted instead. The FOT Act
does not spell out who a person’s closest rela-
tve is, however the Membal Health Act gives some
guidance on this question.

In determining the FOI application, the hospi-
&l informed her she could not receive access
o her aunt's medical records without the per-
mission of the Public Trustee, who was dealing
wilh claims on the estate. This advice, in terms
of the FOI Act, was not actually correct. The
difficulty with this case was that, based on the
definition in the Menlal Health Act, the FOI ap-
plicant would be the closest relative, along with
abeat ten of Ber brothers and sisters. However,
from our research we were able to find some
documentation which led ws to believe that, as
far as section 31 of the FOT Acf is concerned,
our complainant’s oldest sister was the closest
mlative. O that basis we advised our com-
planant that the hospital must first consult with
ber sister before our complamnant could receive
access {0 ber aunt’s medical records. Al the time
of writing we do not knew whether our com-
plainant’s sister had consented or not.

POLICE SERVICE AND DOCS

During the year we received two complaints
from people who had been denied access by
the Pelice Service and the Department of Com-
munity Services to some documents which in-
cluded the identity of individuals who had
made notifications of alleged sexual abuse of
thildeen. The two complainants to this office
had been the subject of these notifications

A5 we observe in the Ombudsman’s FOI Policies
amd Guidelines, it is beyond question that the
Department of Community Services and the
PFolice Service should not be hindered in receiv-
mg allegations, made in good faith, about chil-
dren who are being sexually or physically
abused. For this reason we firmly agree that
such allegations are made in strict confidence
and that the identity of the complainant showld
remain highly confidential. Such confidential-
ity 15 guaranteed by sections 22 and 115 of the
Chitdren (Care and Profection) Act 1987,

FREEDOM OF INFORMATION

Case study one

One of the complaints was recetved from a
former vouth worker who had been accused of
sexually abusing children ina youth refuge. He
was not charged by the police. Both the Depart-
ment of Community Services and the Police
Service had withheld from bhim the identity of
the people who had made the allegations. We
agreed with the exemption of the documents
under clauses 4{1 a), 4{1)(b), 4{L)(e). & and 13{b}
of Scheduie 1 to the FOI Act. All evidence indi-
cated that the allegations had been made in
pood faith, With this in mind we agreed that
the allegations had been made to the police and
the department for the purpose of their inves-
tigative functions and that to disclose the iden-
tity of the people who had made the allegations
would prejudice the ability of the police and
the department to investigate allegations of
sexual abuse of children in the fubure,

Case study fwo

The second complaint was received from a per-
son who had been convicted of sexual abuse of
a number of boys, He had been refused access
by the Police Service to some documents relat-
ing to the sexual abuse allegations made against
him. We agreed with the Police Service that any
documents which he had not been able to sub-
poena during his trial were certainly exempt
under the above clauses of Schedule 1 of the
FOU Act given our views that such allegations,
mitde in good faith, are made in strict confi-
dence. Az with the first complaint detailed
above, evidence indicated that the allegations
in this matter were made in good faith,

UMNIVERSITIES

Oz of the more unusual complaints we re-
ceived during the year was from a senior lec-
turer at a promunent university in Sydney. He
and another senior lecturer in the same depart-
ment had a fight on campus in which our com-
plainant claimed to have been viciously
purnched in the face by the other senior lecturer.
Meedless to say academic liaison between them
has since been limated. Weither of the bwo sen-
ior lecturers imvolved were charged by the po-
lice. As a result of the incident our complain-
ant went on leave for a while and when he re-
turned to work the university placed him on &
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different campus as he claimed that if he re-
turmved to his original department his life would
be placed in danger by the other senior lecturer.

Crur complaimant had applied under the FO Acd
for numerous documents collected by the uni-
versity in its investigation of the fight between
the two academics, The university gave him ac-
cess bo a number of documents but refused him
access to some under clauses & and 13{b) to
Schedule 1 of the FOT Act. The documents he
was refused access to were mainly those detal-
ing statements made by the other academic bo
the university during its investigation of the in-
cident, 45 well as some medical related and other
personal information about the other academic.
In the circumstances we agreed with the
determinations of the university to exempt the
documents. We fiell that same of the material was
of a very personal nature and it would be un-
reasonable to disclose it. We also believed that
other imformation received by the university was
given in confidence and that it would not be in
the public interest for such information to be
disclosed in this instance.

ELECTORAL COMMISSIONER

We received a complaint from a person who
successfully stood as a candidate to become a
councillor at the local government elections i
September 1995, Prior to the election a com-
plaint was made about her to the Electoral
Commissioner which claimed that she was in-
eligible to contest the election due to certain
criminal convictions recorded against her. She
then applied under the FOI Act for the details
of the allegation. The Commissioner, in brief
determinations, released to her only general
comments about the allegation. The identity of
the person who made the allegation and the
actual terms of the allegation itself was ex-
empted under cliveses 6 and 13(b) to Schedule
1 of the FO Act.

Following our analysis of the Commissioner’s
determinations we disagreed with the decision
to exempt the letter of complaint, including the
identity of the person who had written the let-
ter. The person who had made the allegation had
previously been, for many years, a senior and
well known public official in the area. We felt
that, given the public profile of the person con-
cerned, it may not be in the public interest that
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confidentiality apply to this situation. From .
formation we received, it was also common
knowledge amongst council staff and our com.
plainant as to who had lodged the complaing
about her Further, from our inguiries we dis.
covered that the Electoral Commissioner doeg
not carry out inquiries or investigate allegations
of the kind made in this matter. We felt that 5
release of the allegation and identity of the per-
son who wrote the letter would not aversely af.
fect the Commissioner s investigative flunctions
into such allegations as such investigative func-
thons simply do notexist, We therefore suggested
to thie Commissioner that he release the letter
by redetermining the FOI application under the
new section 524 of the FOJ Act. Al the Hime of
writing, this release had just occurred.

DETAILS OF |Ps

We received a complaint from a private asso-
clation claiming to represent all justices of the
peace (%) in NSW. The association had applied
to the Attorney General’s Department under
the FOI Act for the names and addresses of all
newly appointed JI" from the beginning of
19465, The Attorney General's Department ex-
emphed all the names and addresses under
clavses 2 and 6 of Schedule 1 to the FOI Act
stating that these details were given to the Ex-
ecutive Council and that it would be an unrea-
sonable disclosune of the personal affairs of the
IPs to provide thetr names and addresses with-
out consent, The department observed it would
be too mesource intensive and costly to write to
every P seeking their consent. The association
satd they wanted the details of all [Ps so as to
arrange training and education for them. The
association also claimed that they used 1o re-
ceive information about new JPs until 1991
when these details stopped being sent for pri-
vacy considerations. The association also felt
they should receive them as Members of Par-
liament were given the details of all newly ap-
pointed JPs.

After our analysis of this matter we agreed with
the department’s determinations. We discov-
ered that the association was one of several
private organisations representing the interests
of JP's and that it did not perform any role un-
der State law. We agreed it would be unreason-
able o supply the names and addresses of JPs
to what was essentially a private organisation.



The names and addresses of [Ps are not pub-
licly available as a complete list and we felt that
just because they were supplied until 1991,
changing privacy considerations meant that it
was now not considened appropriate. Quite nea-
sonably the department informed all newly ap-
pointed JI's of the role of the association to en-
able them to join if they so wished.

ANALYSIS OF OPPOSITION
POLICIES

A complaint was made to us by a well known
and prominent media organisation. They had
applied to the Premier’s Department in mid
1995 for that department’s analyses of the pols-
cies of both the former NSW Government and
the former NSW opposition leading up to the
INSW State election in March 1995. The depart-
ment did provide the media organisation with
some documents but exempted the majority of
the material under clauses % and 16{a){iv) of
Schedule 1 to the FOI Act. The department
claimed that these exempt documents were in-
ternal working papers prepared for decision
making purposes and to release them would
adversely affect the effective performance of the
Premmier ‘s Department. It was also claimed that
it was contrary to the public interest to release
the documents.

Following the complaint to us by the media or-
ganisation, we wrote o the department asking
fer the subject documents and for detailed rea-
sons justifying exemption of this material. In re-
sponse the department reconsidered its determi-
nation toexempt the documents and decided that
the documents should be released 1o the media
arganisation (with the exception of one document
that had been submitted to Cabinet which was
withheld under clause 1 of Schedule 1). The com-
plaint was therefore mesolved.

BUILDING DISPUTE RECORDS

We received a complaint from a resident of the
northern Sydney area whose house had been
damaged in storms a few years ago. In having
her house repaired she had experienced prob-
lems with a builder and had complained about
the builder to the former Building Services Cor-
poration, which is now part of the Department
of Fair Trading. In dealing with her case the
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former BSC had amassed a considerable file.
She then applied under the FOI At for the con-
tent of that file. The BSC gave her access to all
material except one document which was ex-
empted under clause 9 as an internal working
document. This document was quite important
in her case against the builder. In assessing her
complaint we did not believe that the decument
should be exempt and we wrote to the BSC
expressing this view. After considering our
position the BSC agreed and released the docu-
ment to her, which resolved the matter

THE LOANS AFFAIR

We received a complaint from a legal firm on
behalf of a client who had made FOI applica-
tions to a prominent NSW Government author-
ity. The complaint claimed that the agency had
not properly dealt with their FOI applications.
Indeed the legal firm claimed that the agency
involved had not even responded with any
determinations to their applications.

The documents they wanted concerned loans
which had been authorised to four members of
the board of the agency. A few years before, the
agency had received advice from a member of
its seruor management that the agency had the
power, under relevant legislation, to make loans
to its board members. Loans were subsequently
approved for four board members and taken
out by three of them. Following concem that
the agency may not have actually had the power
to make these loans, legal advice was obtained
from senior counsel which confirmed that these
loans were in breach of the relevant Act, The
loans were eventually repaid and the senior
manager who gave the advice that the agency
had the power to make the loans was dismissed
following allegations that he was involved in
financial irregulanties.

We began an immediate investigation of the
agency involved. During the initial part of our
inwvestigation the agency undertook to identify
those documents it believed were caught by the
FOI application and to indicate whether it was
prepared to provide any or all of these docu-
ments to the FOlapplicant. The agency advised
us that it considered most of the documsents ox-
empt under clavses 6, F{1IB), F{1ic), 9 10 and
15 of Schedule 1 to the FOI Act. The agency felt
that to disclose these documents concerning the
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loans made to board members would, among
other things, have a detrimental effect on the
nature of the work carried cut by the agency.

Following our examination of all the docwments
together with the agency's relevant FOI files we
felt that some documents relating to the per-
sonal affairs of the board members were prop-
erly exempt and that material conceming pro-
posals for the establishment of a credit union
and [pans scheme should not be released as
consideration of the scheme had been deferred
for an indefinite time. To release these docu-
ments may negatively influence future consid-
eration of the scheme, With the remaining ma-
terial conceming the apparently unlawful loans,
however, we felt that disclosure of these docu-
ments was in the public interest and out-
weighed any negative effects such release might
cause to the agency. We were also of the view
that the possible damage to the affairs of the
agency concerned was by no means as signifi-
cant as the agency claimed.

In our preliminary report on the matter we
therefore recommended that these decuments
should be released. Prior to the publication of
cur final report on the investigation, the agency
concerned met with its responsible Minister.
Following that meeting the agency also met
with us and undertook to release all those docu-
ments we did not feel were appmpr[atel}' ex-
empt. Such release occurred not long after and
in pur final report we did not need to make
further recommendations and we wene able to
congratulate the agency on its conciliatory ap-
proach to resolving the problem.

AND THEY'RE RACING

We received a complaint from a designer of sulk-
ies in the harness racing industry about the Har-
ness Racing Authority (HRA) He had applied
under the FOI Act for a publication detailing
planning and design guidelines for the construc-
tion and maintenance of hamess racing tracks.
In dealing with his FOlapplication the HEA had
advised him he could inspect the document but
that commercially sensitive information would
be removed. In dealing with the complaint, we
first of all tried to resolve the matter and asked
the HEA to release those parts of the guidelines
document which it did not consider would be
commercially sensitive. This resolution process
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resulted in the release of approximately S0% of
the publication to the applicant. As our com-
plainant wished to see the whole publication,
we proceeded to consider whether the remam-
ing part was properly exempt.

In its submissions to us the HEA considersd
the rest of the guidelines to be exempt under
clause 13(a) to Schedule 1 of the PO Act. This
clause applies if it can be shown that to reless
a document will breach confidence. They ad-
vised that the company which had supplied the
track guidelines document had a written agree-
ment with the HRA that the document would
not be distributed except to licensed harness
racing clubs that were given approval to de
sign harness racing tracks. The HRA also be
lieved that to release the document to the ap-
plicant may ad versely affect the business affairs
of the company which designed the guidelnes
as it would enable track design competitors to
copy that company’s secret design formulae.

For us to decide whether the track guideline
document was exempt under clause 13(a) of
Schedule 1T we considened four eriteria which
Justice Gummow;, i a Federal Court FOI dea-
sion, decided must apply for an action to be
founded for a breach of confidence. Justie
Gummow”s decision in the Federal Court wa
made about a provision of the Federal FOI Ad
which is virtually identical to clause 13{a) of
the MSW FOI Act. One of those four criteria wa
that there was actual or threatened miswse of
the information in the document.

With this complaint we agreed with the HEA
that the rest of the track guidelines document
was in fact exempt under clause 13a) of Sched-
ule 1. The criteria concerning actual or threat-
ened misuse of the information in the documen
could certainly include the use by a rival coar
pany or person who was in business compet
tion with whoever had designed the informa
tion in the document. From our research, we
confirmed that a rival track design company
was very interested in the material in the track
design document.
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INTRODUCTION

For simplicity, we wse Lhe informal term
“rfustlebloreer” and its derivatives in preference
ko~ a person uhe murde o prodecled disclosire™. In
doing sowe note that “whisHeblower™ i the term
rrunst recognisable and widely used by public of-
ficials and members of the public who deal with
this odfice, and the organisation whach represents
the interests of many whistleblowers 15 called
Whistleblomers Apstralie de. The Ombudsman
strongly believes that the title "whisileblorer”™ can
and should be worn with honour

The object of the Protected Disclosures Act 15

“...0o encourage and facilitate the disclosure, in

the public interest, of corrupt conduct,
reladmiimstration end serions and substantil
toaste i B public sechon., 7

The Act provides that its object, the encourage-
ment and Facilitation of disclosares, is to be
achicved with a thoee-pronged attsck:

1. Enham:ing and augmenting established
procedures for making disclosures;

2. protecting persons from reprisals that
might otherwise be inflicted on them be-
cause of those disclosures; and

3, providing for those disclosunes to be prop-
erly investigated and dealt with,

The Ombudsman believes that the legislative
policy behind the Act is clearly and greatly desir-
able. The elimination of corrupt conduct, serious
and substantial waste and maladministration in
the public sector is an object with which no rea-
sonable person could disagree. However, those
engaged in that conduct tend fo do so in secret.
Encouraging whistleblowers to unlock such se-
crets 5o they can be investigated and acted on is
vital to the achievement of this object. This is
why the Ombudsman believes that, of the three
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prongs, the profection of whistleblowers 1s the
most important to the success of the Act, Real
and effective protection for whistleblowers is the
foundation upon which everything else sits. Un-
fortunately, by itself, the Act does not currently
guarantee such protection.

Tt was with this i miand that the Omboadsman
presented three written submissions to the Jomt
Parliamentary Committee which has been re
viewing the Act. The Ombudsman, together
with the Deputy Ombudsman, attended the
Committee’s hearings to give oral evidence
The submissions and evidence covered a
number of technical matters with the thrsl
being the need for the Act to be amended to
make the statutory protections afforded
whistleblowers both practical and effective.

Une other important point the Ombudsman
raised in her evidence was the need for a change
in public service culture concerning
whistleblowers, Regrettably, there is an attitude
prevalent in the public sector which sees
whistleblowers as "rats under the house'. This
attitude influences reaction to whistleblower
This attitude must change. The whistieblower
can be an early waming signal. The informa-
tion a whistleblower brings to management can
be used to identify management problems and
to effect necessary change and efficiencies
Whistieblowing can promote accountability and
can be an example of integrity and professional-
ism. In essence, whistleblowing can be a usefi
management tool. The genuine whistheblower
should be seen as providing management an ap-
portunity for improvement and not as some “rat
under the house” requiring extermination.

ROLE OF THE OMBUDSMAN

The Ombudsman’s role is five-fold and each
rale 15 discussed below:



1. Malzdminisieadion

The first role involves dealing with complaints
by whistleblowers about maladmianistration by
pablic authorities or other public officials.

If such complaints ape made directly, or referred
te the Ombudsman, clause 12 of Schedulbe 1 to
the Omibwdsimmn Act applics, This clause pre-
cludes the Ombudsman from investigating the
conduct of a public authority relating to mat-
lers affecting a person as an officer or employee.

[t 15 also important o note, hewever, that the
fact that a disclosure may be outside the juris-
diction of the Ombudsman does not have any
bearing on whether the disclosune is a protected
disclesune under the Frofected Disclosares Act, A
dischesune may skill be protected on the basis that
the subject matter coneerns “maladminiztration ™
(a5 defined under the Profectad Disclosures Act)
even though the subject matter 15 excluded con-
duct under Schedule 1 to the Owebiedsmnen Act.
In $uch circumstances, consideration is given 1o
whether the disclosure should be referred to an-
ather investigating authority, public authority or
publc official for appropriate action under sec-
fiy 25 of the Protected Disclosures Acl. A
protected disclosure that is 5o referred under the
provisions of the Prddected Disclosures Act remains
a profected disclosune.

2. impiemenitatian of the Act

The second role relates to complaints by pub].ir.:
elficials about compliance with or the i.mple—
mentation of the Protected Disclosures Act by
public authorities or public officials.

Where a person has made a disclosure to a pub-
lic authority, or to ore of the other investigating
authorities, and the disclosure has not been dealt
with appropriately or in accordance with the spe-
cific requirements of the Protected Disclosures Act,
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it is open to the person to complain to the Om-
budsman about such concerns, Such complaints
are freated very seriously by the office.

3. Detrimental action

The third role of the office involves dealing with
concems raised by whistleblowers and witnesses
about detrimental action being taken against
them. Allegations of “detrimental action” against
whistleblowers are treated very seriously by the
offic.

This role also includes dealing with complaints
by public officials concerning the conduwct of
public authorities or officials arising out of the
making of a protected disclosure to the Om-
budsman (or to another investigation authority,
public authority or public official where the
disclosure has been referned to the Ombuds-
man under the Prefected Disclasires Act for
invistigation or other action).

In assessing allegations of "detrimental action™
the starting point for the office is an assump-
tion thal good administrative practice will
generally dictate that chief executive officers,
and other senior public officials, are responsi-
ble to ensure that legitimate/bona fide
whistleblowers are protected from both direct
and indirect “detrintental action™.

[t is also tobe expected that such complaints will
often fall within the specific exception set out in
clause 12 of Schedule 1 to the Omibedsaan Act.

4, Advisory service

The fourth role of the office relates to the pro-
vision of advice to public officials:

# contemplating making protected disclo-
SUres; OF
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Dby Omibradsman Chirs Wheeler consuilts agth

Aderslent Owibaidsanrr Stepy Kinmord

# seeking advice on the interpretation and
implementation of the Act

Fequests for advice are invariably oral, and
therefore do not constitute a complaint (which
must be in writing) under the Ombeedennan Act.
Perzons contemplating making a protected dis-
closure are therefore able to seek advice without
actually making a complaint which may, in
practice, not be protected by the Act On the
basis of the information disclosed durmi; these
conversations, the IO 1= i wesedd as to whiether
it appears that the propesed disclosure i likely
to be protected under the Act, and if so which
investigating authonty, public authonty or pub-
lic official is the appropriate recipient

Advice given on the implementation of the Fro
teched Disclosores Aot includes guidance about
the develepment and implementation of appro:
priate internal reporting procedures. One of
the objects of the Act is the enharcement and
augmenlation of |'l||.:-\.'1.='dur1.'*- for the I'|'|.’||xi|:'|3 of
disclosures and the Act pre-supposes {hat ]'luh-
lie authoribies and officials will have
appropriate internal procedures for the mak:
ing of disclosures,

b, Dandelines

The {ifth and final role of the Cmbudsman in-
valves the preparation of guidelines to assist
public autherities and public cfficials in the
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interpretation and implementation of the At
We are in the process of updating our first setof
suidelines and expect thie second edition o be
published by early November.

The second adifion will be a substantial doo-
et whieh asaks 1o J:'u.'l!lr].‘l-::l!'ah' ]il'lil'n'h.‘dh'-.-
and experience about the implementation and
interpretation of the Act since it commenced in
hamch 1995 Several themes run through the

|.;'.11|.iu||.r|1"_~. i I""‘I'""l":

+ public authorities should put their own
hause in arder, whenever this 15 possible and
aAppropriate, (when in doukbt, |:-|1E:I|||.' o ficials
£an :.m_'-k .|.||'.' 10 from 1:I1|.: MG |.":I111|:".~U|.‘|=\.|.‘||.r._
or o of Bhe other investigating / review ar-
thorities):

* '-J""'-"”"H with whistleblowers is E'\II.'II1'|'|rI::|
& MANAEEMENE 1550E and a mandgemen
ehligation {the Protected Desclosieres Act w2
good statement of legislative intention, bu
its elfective implementation is reliant on man-
agement commitment and action);

¢ protected disclosures, as with complaint
from members of the public, should b
treated as a management tool to assist av-
thorities to identify and address problems

*  the Protecied Disclesires Aot should be inles-
preted broadly - when in doubt it s best



assurme that a disclosure is protected and to
act accordingly (although still pointing out
to the whistleblower that the position is un-
clear),

DISCLOSURES RECEIVED

Todate, we have received 51 formal written pro-
fected disclosures.

However, this figure is somewhat artificial as the
satstic does not measure:

+ e oral ‘complaints” we received which sat-
fy the criteria for “protected disclosieres ™ but
are not within the jurisdiction of this office
because they are not in writing - these number
well over 60;

¢ disclosures made by members of the Police
Service which satisfy the statutory criteria
far “pretected disclosures™ under the Protec ted
Diselosires Act- these number over 50 (these
are discussed further below);

# disclosures made by Police Service
whistleblowers which, while not satisfying
the statutory criteria for “protected disclo-
sures”, are internal complaints under the
Folice Serwice Act - these number over 1000
in the past year.

e do not inelude whistleblowers from within
the Police Service in our statistics, although
gich disclosures are numerous, because:

# there are complexities involved in identifying
whether a matter falls under the obligation in
clause 30 of the Palice Service Regulation or the
uncer the  Protected Disclasures Ac;

» complaints from police officers are dealt
with under the terms of the Police Service Act
in the same way whether or not they ane
“profected disciosures " under the Frodected Dis-
closures Act (in terms of confidentiality and
notification requirements);

¢ the Police Service operates a comprehensive
policy with respect to their internal
whistleblowers in the form of the Internal
Witness Support Program.
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TYPES OF PROTECTED DISCLOSURES

The types of protected disclosure matters made
or referned to the Ombudsman which have been,
or are being, investigated include such matters
ds!

+ acomplaint that a public official had improp-
erly demed the exastence of documents as the
basis for refusing a Freedom of Information

application for contentious documents;

+ a complaint about an alleged failure by a
public authority to protect and keep confi-
dential the identity of a whistleblower;

+ acomplaint about alleged unlaw ful, and po-
tentially criminal, behaviour by the
whistleblower s colleague;

* a complaint about widespread mala-
dministration amongst outdoor staif within
a local council;

¢ a complaint about participation in debate
and voting despite pecuniary interests and
conflicts of interest by elected members of a
local council;

+ acomplaint about alleged inadequate insur-
ance arrangements with potentially massive
liabilities for a number of public authorities.

Several of the protected disclosunes made or re-
ferred to the office wene dealt with by way of
informal investigation or prefiminary inquiry, for
example being resclved by the provision of ad-
vice or explanation to individual complainants.
The types of matters inclede the actions of local
councils with regard to building matters and the
performance of their other functions.

Muost of the protected disclosures which were
outside the jurisdiction of the Ombudaman fell
inte the employment exclusion in the Ombeds-
man Act. Nevertheless, these complaints
sometimes raised serious issues for the man-
agement of the relevant public authorities and,
with the prior consent of the whistleblower,
somae were referred to senior stall of those aw-
thorities for appropriate action. Despite the fact
that the Ombudsman had no jurisdiction in
such matters, it was felt that the existence of
the Act had encouraged the making of such
disclosures, thus presenting public authorities

145



with an opportunity they would not otherwise
have had to deal with such concerns,

We have also referred some allegations about
council employment matters and serious and
substantial waste to the Department of Local Gov-
emment to be dealt with by the department as
protected disclosunes. The department has kept,
and will continue bo keep, the NSW Ombudsman
informed about the progress of these complaints,

REQUESTS FOR ADVICE

Eecords kept by the office indicate that since the
commencermnent of the Act, detailed advice has
been given o over 100 public officials contem-
plating making a disclosure or needing guidance
on the implementation of the Act. This figure does
nok inelude second and subsequent incguaries from
the same public officials, or commurnications ne-
ceived in relation to formal written protected
disclosures made or referred to the office.

Advice given includes whether it appears, from
the information provided, that a disclosure is
likely to be a protecied disclosume under the Act.
IF the request for advice has come from a po-
tenfial whistleblower, our advice includes the
provision of information about the most appro-
priate investigating authority, public authority
or public official to whom the disclosure could
be made. If the request for advice has come
from a public official on behalf of a public au-
thority, advice has been provided about the
implementation of the Act, including the im-
plementation af appropriate internal
precedures for reporting and investigating dis-
closures, and options available to ensure proper
protection for whistleblowers.

Most actual and potential disclosures by pub-
lic officials concerning the affairs of their agency
are inherently sensitive and often of some com-
plexaty. In these circumstances, and particularly
given the difficulties associated with the inter-
pretation of the Act, the Deputy Ombudsman
has undertaken the bulk of this advice work
since the commencement of the Act

PRELIMINARY INQUIRIES

Of the formal written protected disclosures
made or referred to the Ombudsman to date,

ANMMUAL REPORT 1995/96

36 have so far been made the subject of either
informal investigation or extensive preliminary
inquiries, in order to determine whether the
matters warrant a formal investigation undes
the Chmbudsmien Act or coubd be otfverwise ap-
propriately resolved,

REFERRAL TO OTHER BODIES

Wheere necessary and  appropriate, profected
disclosures made to the Ombudsman have been
referred to other investigabing authonties, or
the Department of Local Government, for in
vestigation or other appropriate action, As &
the end of the financial year, five protected dis-
closures have been referred to the Departmend
of Loeal Government, four to the ICAC, and
theee 10 the Audit Odfice.

FORMAL INVESTIGATIONS

Of the formal protected disclosures made or
referred to the Ombudsman to date, eight have
been or are the subject of five separate formal
inquiries under the Owidsman Act.  In el
tion to two of these inquiries a final report has
been issued, and draft reports have so far bem
issued in relation to two others,

One of the consequences flowing from the rec
ommendations contained in one final report wis
the issuing of a Premier’s Circular Mo %6,/10
copy is reproduced in the chapter on Freedom
of Information). The cincular raised the isswe of
processing applications under the FOI Act and
was addressed to all Ministers and Chief Execu-
tive officers. The Department of Local
Government also isswed a ciecwlar Mo (9632}
in similar terms to all councils in M5W. 1t is pleas-
ing to note these positive cutcomes arising from
a protected disclosure.

The expenence of the Ombudsman fo dake s
that the natune of the issues raised in protected
disclosures are such that they often can only be
properly addressed through formal hearings,
with evidence being taken from witnesses on
path. This is a mone fime consuming, labour
intensive and expensive approach than thatnoe
mally necessary in formal investigations carried
out by the office in refation to non-protected
disclosure matters. Such imvestigations nor-
mally focus on the assessment of records held



by public officials or public authorities, plus
writben demands for information and swritben
replies from public efficials and public authori-
ties.

At the end of the 1995 /% financal i, thie for-
mal incquiries that have been orare inthe process
of being carried out into protected disclosures
have invedved over 16 days of hearings and the
I:'Il‘.'_’l.'._!-::ll' SR '!E'Rl.i:lm.'u:'u:..' Fromm over 3 wilnesses

PROTECTION OF WITNESSES
AND WHISTLEBLOWERS

Probably the major area of difficulty for the of-
fice in dealing with protected disclosures made
or referred to the Ombudsman has imvolved
the protection of the whistlebbowers (o PAETS00S
ptherwise associated with such dl!.'.;ll,hl,nn;"_-'.]
against detrimental action.

[he |:‘-:'Ell1"':'|!:|.‘=|. for |.|.|.*I:r|:|:|:|1=|'|r.|.|. Action hilb |_H_'r.'n

found to arise in Bawo "-I.'Fl.ll'.ll:l.' CITCL s ianoes;

I. Where the identity of the whistleblower is
known to the pu|1|.||.' .|t:||!|1|.:-r|.1:.' Oor F-1_||_-.-|||;'
clfecial(s] concemed either because:

# the whistleblower has made litthe attempt to
conceal his or ler actions, infention or iden-
tity; or

*  the identity of the whistleblower has had to
be disclosed to enable the dizsclosure te be
investigated or for one of the other reasons
et oul in sechhonm 22 of the Act.

Z. Where the identity of the whistleblower is
unknown to the public authority or public
official{s) concerrwed either because:

+ the disclosure was anonymaous; or

+ information identifying the whistleblower
has not been revealed but assumptions (not
necessarily correct) have been made as to
the identity of the person(s) most likely to
have made the disclosure

The amendment to clause 12 of Schedule 1 to
the Otmbudsman Act, which provides an exemp-
fhon to the excluded conduct set out i that
clavze, was drafted in the light of both possi-
bilities referred to above.

A recent amendment to section 37 of the Oni-
Faedsmutn Act makes it a criminal affence 1o take

Chidnrdsmanre, [CAC and Departmienl of Lovel Covesmmant staff and representotioes of

y e B
odfaer goperamient agencies parioopding dn il Prodéchan
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reprisal action against a person because they
made a complaint or gave evidence to the Om-
budsman or are assisting the Cmbudsman. Itis
alsp a ciminal offence for an employer to dis-
miss an emploves or prejudice an emploves in
his or her employment because the employee
assisted or appeared as a witness before the Om-
budsman. Where an employee is able to show
that they have been dismissed or prejudiced in
employment, the onus of proof is reversed, so
the employer must prove that the employee was
dismissed or prejudiced for some reason other
than because the employee assisted or appeared
before the Ombudsman. An equivalent amend-
ment has been incorporated into the ICAC Act

Tt 32 thee view of this office that the protection of
Jq:gi.hmntr,.'hna_iﬁdg whistleblowers is vital for
the effective implementation of the Profected
Diselpsires Act. Tt is also the view of this office
that the Act alone, as currently drafted, pro-
vides insufficient protection for whistleblowers
in practice. Effective protection is therefore a
management obligation

The starting point for the Ombudsman has been
an assumplion that good administrative prac-
tice will generally dictate that Chief Executive
Officers and other senior public officials are re-
sponsible to ensure that legitimate/bona fide
whistleblowers are protected from both direct
and indirect detrimental action

Options for administrative action designed to
ensure adequate protection for whistleblowers,
wouald include such approaches as:

Internal reporting sysiems

L. Adopting an internal reporting policy and
implementing internal meporting system which
emphasises:

¢ the authority’s view that corrupt conduet,
maladministration, and serious and substan-
tial waste of public money will not be
tolerated,

¢ the authority’s support for whistleblowers
and the making of disclosures;

+ the procedures to be followed by responsi-
ble staff of the authority on receipt of
disclosures to ensure that they are dealt with
appropriately and quickly;
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¢ the obligations on staff who receive disclo-
sures, &g the importance of:

a. protecting /maintaining the confi-
dentiality of the whistleblower’s
identity;

b. dealing with the disclosure

impartially; and

¢. actively protecting the
whistleblower from reprisals;

# providing avenues for intermal disclosures
to be made discrectly and privately.

2. Adequately training all staff with roles un
der the internal reporting system to énsune they
are fully aware of their responsibilities under
the internal reporting system,

Assessment and investigation

3, Ensuring that the assessment and investigs
tiom of disclosures is done:

#  fully competently and quickly;

+ ampartially and fairly {in relation to the
agency, the whistleblower and the persan
the subjpect of the disclosure); and

¢ reasonably and discreetly.

Confidentiality

4. Ensuring confidentiality {the primary pro-
tection for whistleblowers) by emphasising the
need for discretion on the part of;

# the authority;

# all relevant olficers of the authority with e
sponsibilities either under an internal
reparting system or for investigating or tak-
ing any other action on a disclosure; and

# the whistleblower,

5. Informing the whistleblower prior to disclos
ing his or her identity where this is necessary
under any of the grounds set out in section Z2of
the Act.

6. Taking no action or discontinuing an invest-
gation, or a line of investigation, where it is clear



that the potential for the identity of the
whistleblower to become kmown, and serious
detrimental action to result, far outweighs any
likely beneficial outcome should that investi-
gatian, or line of investigation, be undertaken
of continued.

Mentors

T Nominating a retatively senior person within
the authority as a “mentor” who is reaponsible
o

+ provide moral support and positive rein-
forcement to the whistleblower as o the
propriety of his/her actions; and

+ respond appropriately to any concerns raised
by the whistleblower.

Managerial responsibilities

& Placing an obligation {either in general or in
relation to specific persons] on supervisors and
other persons in management positions to sup-
port whistleblowers and to protect them from
victimisation, harassment or any other form of

meprisal-

& Where a protected disclosure involves the con-
duct of other staff in a workplace, identifying
the whistleblower {after obtaining the prior con-
sent of the whistleblower) to an appropriate
superior (o7 the CEQ of the authority if the dis-
closure is made to an investigating authority),
requesting or directing that adequate steps are
taken bo profect the whistleblower from victinni-
sation, harassment or any other form of reprisal.

I Including a standard provision in contracts
for all senior staff where they are emploved on
the basis of a performance based contract (for
example members of Chief Executive Service
and senior staff of councils) requiring these of-
ficers to ensure that procedures for dealing with
protected disclosures are implemented and fos-
tered within their organisation and that support
is available to staff who have made, or intend to
make, a protected disclosure.

11. Performance reviews of persons employed
on performance based contracts should include
an assessment of the extent to which these of-
ficers have met their contractual obligations in
relation to protected disclosures.

PROTECTED DISCLOSURES

Instructions te staff

12, Issuing instructions ko staff {either in general
or in relation to a specific persons) to abstain
fram any activity that 12 or could be perceived
to be victimisation or harassment of
whistheblowers,

13, Including an appropriate statements in the
authorities code of conduct and related policy
documents concerning:

¢ therights and obligation of staff who receive
disclosures or make a disclosure;

¢ the importance of the protected disclosure
legistation to the ethical framework and val-
ues of the organisation;

+ examples of situations which may arise
when a protected disclosure is made and the
principles which should be adhered to in
such crcumstances;

+ the obligation on all staff (including man-
agers) to avoid any action that is or could
be pereeived to be victimisation, harassment
or any other form of reprizal; and

# the obligation on managers to take positive
steps to protect whistleblowers from actions
that are or could be percieved as victimisa-
tion, harassment or any other form of
reprisal.

Cultural change

14. Taking steps to effect cultural change within
the organisation tocreate an envisonment whene
staff are confident that if they make disclosures:

+ their disclosures will be dealt with appm-
priately; and

+ they will be adequately protected.

Information as fo righls

15. Durectly and personally informing the
person(s) whose conduct is the subject of a pro-
tected disclosure that the (unidentified)
whistleblower has the right to take legal action
or to complain to management {or the [CAC/
DLG fetc) in respect of any detrimental action
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taken substantially in reprisal for the making
of the protected disclosure.

16. Informing whistleblowers that they have the
right to take legal action or to complain to man
agement (or the ICAC/DLG fete) in respect of
detrimental action taken by the public author-
ity or public officials substantially in reprisal
for the making of their protected disclosure.

CONCLUSION

The Profected Disclosires Act marks an important
statement of legislative intention. It needs
amendment to strengthen the protections af-
forded whistleblowers. However, our experience
to date suggests thal many public authorities and
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offieials ane nok .=i-1.|:|1ah|.!r' e ted or pn.'iun,\'!
to deal properly with disclosures, We susped
that this lack of commitment and preparednes:
will cause many unnecessary difficulbes for
whistleblowers and result in significant work for
the Ombudsman. The office will be focusing on
prevention work as we expect our resources to
be under pressure in handling the increased
wiorkload.

POSTSCRIPT

Since writing the above, the Joint Parliamentary
Committee has released its report on the review
of the Act. The principal recommendations and
highlights in the report are:

¢ refinements o the scheme of the Act as op-
posed to radical change;

¢ recommendations aimed at ensuring thal
members of the Chief Executive and Sen-
ior Executive Services fully appreciate the
relevance of the Act to the eflective man
agement of their organisations;

¢ recommendations with the objectivie of o
ating a management environment i which
internal reporting systems and support struc
tures provide mechanisms for the proper
investigation of protected disclosunes;

#  the establishment of a Protected Disclosures
Limit (PDU) within the office of the Ombuds-
man to moeniter the investigation of
protected disclosures and provide advice o
public officials wishing to make disclosures

¢ the cellection by public authenties and in
vestigating authortics of statistical data on
protected disclosures soas to develop a com-
prehensive body of qualitative information
which can be used for subsequent reviews
of the Act; and

¢ the PRU to act as the central coodinator of
such statistics and publish an annual report
on the operations of the Act.

The Comemittee’s repart on the Act marks a we-
Fusl step towards improving the soope and operr
ton of the protections afforded whistleblowe
The Committee s b0 be congratulated on i

thoughtful and wide ranging report.
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WITNESS
PROTECTION

A significant development in the Ombuds-
man’s jurisdiction was created by the Wilness
Pratection Act 1985 which began operation on
18 April 1996. For the first time the Ombuds-
man has been given a determinative role rather
than a recommendatory role in her review of
administrative action.

The Act provides for the safety of Crown wit-
niesses and their families. The Commissioner
of Police 18 charged with responsibility for as-
sessing people for inclusion in the program and
providing protection o the witnesses on Ehe
program. The Act also empowers the Commis-
sioner to remove witnesses from the program
urrder certain circumstances,

There are three distinet roles for the Ombuds-
man under the Witness Protection Act:

1. Determining appeals under section &(4)
againat a decision of the Commissioner (o
not include a person in the witness protec-
tion program.

2. Determining appeals under section 12(5)
against a decision of the Commissioner b
terminate the protection and assistance
given to a person under the witness profec-
tion program.

3. Investigating complaints by persons about
the conduct of the Commissioner or mem-
ber of the Police Service concerning matters
covered by the Memorandum of Under-

standing proposed or signed by them under
the witness protection program.

The Ombudsman also more generally may deal
with complaints made under the Police Servrces
Act alleging misconduct on the part of police
officers relating directly or indirectly to the
management of witnesses under the program.
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The appeals under sections &{4) and 12{5} of
the Act are so called “de novo” hearings, i the
Ombudsman stands in the shoes of the Com-
missioner and is empowered to determine
whether a person should in fact be accepted
into or removed from the program.

This new role provides a number of challenges.
The Act provides that the Ombudsman must
determine appeals within 72 hours. This
presents significant logistical problems given
the need to examine confidential police records,
provide the appellant and the Commissioner
with the opportunity to be heard, and gather
and assess all other relevant information that
may be necessary, Stringent security is also re-
quired in relation to all information concerming
the appeals and complaints, and the conduct
of the appeals and investigations.

Additional funds were made available to the
Ombudsman to engage specialist staff to assist
in carrying out these responsibilities and to
carry out capital works associated with provid-
ing secure accommodation for the umit.

At the time of writing, no formal appeals have
yet been made although complaints relating t
the program have been dealt with. At all fimes
the Ombudsman has expected the substantial
waork of the unit to come from complaints aboat
the operation of the program rather than for-
mal appeals. Complaints tend to deal with
issues such as the quality and nature of protec-
tion offered to witnesses and disputes bebwesn
witnesaes and their case officers. Given the s
curity implications of what at times can be
volatile disputes between witnesses and their
protectors, the Ombudsman’s approach to these
matters is to attempt to actively conciliate such
complaints wherever possible.
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ACCESS AND AWARENESS

The Access and Awareness Flan of the Ombuads-
man's office & currently under review, A pnmary
aim of this review s to come up with clear and
achievable outcomes. Although strategies will be
developed to improve the services we provide to
all sectors of the community, specific groups have
been targeted lor the coming year. One of the main
measons for this has been the increase in funding
for 1996,/97 which has been earmarked to improve
our services to youth and indigenous people. We
will also be targeting people from culturally di-
vierse backgrounds, in line with the review of Gov-
ermment services 1o ethnic communities.

Resouree and staffing restrictions prevent us from
being able o focus on all disadvantaged groups
at the one ime and achdeve substantial improve-
ments to our services. By focusing on a small
number of groups, we hope to achieve measur-
able and permanent oulcomes in these areas.
However it is worth mentioning that other strat-
egies, such as our country outreach program and
regular visits to prisons and juvenibe justice cen-
tres, will be maintained ensuring that all groups
hawe a satisfactory degree of access to the office.

Each year there will be a new focus for our Ac-
cess and Awareness Plan so that over time, the
specific needs of all disadvantaged groups iden-
tified m our Plan will be properly addressed.

Indigenous people

In last year's annual report we explained that
complaints to the Ombudsman from indigenous
people regulacly involve a number of govern-
ment agencies. Often these agencies are not
within our jurisdiction, and in such cazes we
try to assist by providing a referral service

Since the introduction of our new complaints

monitoring system we are able to more accu-
rately record whether a complainant is of an
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indigenous background. This will assist us in
the future to assess whether indigenous pee
ple are using our services, and if not, how we
can improve our service to meet the needs of

indigenous people.

Of course, we only know of a person’s indg-
enous status if this is identified by the complain-
ant. It is possible that more indigenous people
write o us than we are aware, where this ste
tus 15 not identified.

This year, we received very few complaints
about authorities from people who identified
themselves to us as indigenous. OF these comr
plaints about authorities {apart from police,
correctional centres and juvenile justice ceer
tres), we received more complaints outside our
furisdiction than within our jurisdiction.

As mentioned above, we will be reviewing our
access and awareness program in the coming
year. This will include examining ways in which
W Can improve awareness of our role amongs
indigenous communities, and access te our
services by imndigenous commiinities.

Funding provided by the Government has ens
bled the office to establish an Aboriginal Comr
plaints Unit in the Police Team. Specific strate-
gies for the unit are outlined in the Ombuds
man’s Report and in further detail in the chap-
ter on Police.

Peaple from culturally diverse
backgrounds

Our lakest survey results show that complainks
to the office by people from non-English spesk:
ing background have increased by 20% over the
past two years. In the past financial year, 3
number of strategies were implemented te
miake the office more accessible to people from
culturally diverse backgrounds.



General information brochures on the functions
of the office were translated into nine different
languages and distributed to key community
groups late last year The office is currently in
the process of updating our database of ethnic
community groups throughout the State, Fol-
lowing this, 8 more extensive mailout to com-
misnity groups will oocur

A number of strategies with the media have
also been developed. Key ethnic media in the
State now receive all media releases faxed out
from the office, along with mainstream media
outiets. Contact has been made with a number
of ethnic media for community announcements
about the role and function of the Ombudsman,

The office also engages interpreters and trans-
lators for any complainant who may require
these services. All costs involved are met by
the Ombudsman’s office. This has been an on-
going policy of the office for a number of years.

The Government is currently reviewing the di-
rection of ethnic affairs in N5W including re-
porting requirements. This review may impact
upon our current program and current strate-
gies may need to adjust accordingly:

Youth

During the vear, the office continued to visit ju-
venile justice centres throughout the State. The
majority of these centres are visited at beast twice
ayear. This is consistent with previous years and
is part of an ongodng strategy to IMprove access
tor this office by young people in detention.

A major report into juvenile justice centres in
MNSW is currently being prepared by the office
(for details refer to the chapter on Public Au-
thorities). This report was commissioned by the
Minister for Community Services and is due to
be released later this year. The report will make
a number of significant recommendations to
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improve juvenile justice in the State. We antici-
pate the report will have positive long term
ramifications for juveniles in detention.

The allocation of additional funding in 1996,/97
will emable the Ombudsman to be more proactive
in relation to youth izsues (for details refer o the
Ombudsman’s report under Children), A youth
strategy will be developed, including promotional
material specifically aimed at youth and an in-
crease i the level of hason Between this office
and peak youth organisations,

Country Outreach

This vear our country cutreach program included
visits to major regional centres including Albury,
Wagga Wagga, Dubbo, Cowra, Bathurst, Coffs
Harbour and Armidale. Bimonthly visits to Mew-
castle are also part of the program.

Chur outreach program includes "setting up
shop' to take complaints, as well as presenting
seminars to community groups, local councils,
government departments and authorities. We
also set up a stall at the Roval Agricultural Show
in Bathurst - the biggest country show in NSW
outside of the Sydney, Newcastle and Canberra.
Chur attendance received good media coverage
and many people stopped at our stall to pick
up pamphlets or obtain advice.

Consideration will be given to having informa-
tion stalls at other country shows to improve ac-
cess to the Ombudsman for people in rural ancas,

MNotice of our visits is publicised through the
local media and through open invitations to
community organisations and public authori-
ties to attend our seminars. Inresponse to feed-
bhack from members of Parliament, we now also
notify local MPs of our visits so they can refer
people to our staff.
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People with disabilities

Since April 1995, the office has had in place a
Disability Strategic Plan as required by legisda-
tion. Details of our strategies and their imple-
mentation are outlined in Appendix Beven

Briefly, the main developments in this area for
the past vear have been the installation of a TTY
number for the office, the recording and distri-
bution of our new brochures on audio tape
through the Royal Blind Society, and input into
the development of the Whole of Government
Framework on Disability. The Whole of Gov-
cenment Framework will focus agencies to
achicve consistent outcomes. to improve client
worvicoes for this targel group. As wll as ]JL‘:I"I.I:;
d l..'||t|.3l;.'_|-"‘-t tor us to revieew how wie Ry I':J'!' LMAT
services, the Whole of Covernment Framework
will also improve the way other agencies cater
for their clients. This is consistent with our
':.I'I.II'I'I[1||I-II'I'. H.s|1|.t|;1| r AN the Public Sactor

(CHIPS) Program

In the coming year, we will be reviewing our
specific goals and objectives in our Disability
Strategic Plan to further improve our service
Provision bo pl_'||]1||' with a |.!1~'-.'|'I'l:|3t!}-.
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wark of her office

OUR INQUIRIES SECTION

The Inquiry Section of the office 15 the first point
of contact for people seeking information of
making a complaint. Throughout 1995796 the
section handled an mémeasing nurmber of el
ephone inquiries, Last year's figure of 14222
shows an increase of 10% over the previous
year, continuing the trend set the year before
This figure includes face-to-face nkerviews with
452 members of the public whe came in 1o the
office to lodge their complaings

The sechion functions on a skatt of three, In
quiry officers assess complaints and determine
how best bo assist. I it is not appropriate o
invite a formal complaint to the Ombudsman
ab that 51:_'-||1|, e ¢ ||::_E:|'_-.|_||1.|||1 r|||_!'|h| b acd vized
to take the matter up with the authority oon-
cerned and our Some tips for making @ complam
brochure will be offered. We il'l'l‘r'l'.‘l."l'l'll."l'lr the
Umbudsman’s Guaraniee of Service w i'll.':'l.'J.:l?',
when we cannok L!s.ﬂ:q't]:r b rvierd in & matfer
we will suggest another way to help solve the
preblem. We also keep an up to date supply of
information on the functions of other organisa-
tions which we promptly dispatch to those i
need. To assist in this we keep in touch with



the jurisdiction and services offered by other
investigatory organisations.

Every contact made by a member of the public
iz entered on our database for statistical and

analytical purposes.

We arrange a telephone interpreter service for
callers where necessary and in some circum-
stances will provide an interpreter in person
for an mterview. If we receive a complaint in a
language other than English the Section ar-
ranges all translations for the office.

As well as providing telephone advice and infor-
mation to the public, inquiry officers participate
m prizcn visits and are also involved in commu-
nity awareness rips to other areas of the State
(including our bimonthly visits to Newcastle),

By having acoess to the Complaint Management
System (database) inquiry officers can and do
respond to queries on matters currently before
the Ombudsman whwere the investigation officer
is not available. On top of that, inquiry officers
also handle complaint files, making inquiries
of public authorities and responding in writ-
ing to the complainants.

Consistent with our customer gecvice focus,
rather than put callers on hold, overflow calls
are distributed to complaint officers and assist-
ant investigation officers.

Calls cover a huge range of issues, some of
which are extraordinary, some mundane and
others quite humorous, To give a flavour to the
Inquiries Section, following is a sample of some
of the sorts of inquiries dealt with.

Case study one

The Roval Commission into the NSW Police
Soryloe has aroused old resentments in some
people about perceived injustices. One of the
more curious complaints this year, from an older
gentleman, related to an incident that occurred
in 1962 involving the police. He said it still causes
him loss of sleep. He and two comrades were
involved in various robberies. Thene was one
particular heist however in which he was not
directly involved. His mates came round to his
house to show him the haul of loot and he vol-
unteered to get rid of it for them. Later when
questioned by palice he dented involvement.
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The police explained that his mates had busi-
nesses and therefore couldn't afford to go to
gaol. 1If Timmy would take the rap’ he would
be well looked after and on that understand-
ing he did and spent two yvears in gaol. After
the traal his mate handed him ten pﬂum:ls {sher-
ling) and said “I'll mever forgef you”. He received
no further money or favours. The injustice of
it all is still haunting him, particularly as his
friends’ businesses are going well.

Case study two

It 15 rewarding to know that by providing use-
ful information we empower people to resolve
problems themselves, An elderly widow with
driveway drainage problems found the local
council unwilling to assist. On receipt of our
brochure on how to make a complaint she again
tackled the coundil with very positive results.
She wrote in to express her thanks and said that
our advice had given her backbone - where she
was bent over she s now straight.

Case study three

A gentleman whose sewer pipes were blocked
by tree roots growing on council property came
in to complain about the refusal of his local
council to accept lability, He couldn’t afford
to have the damage repaired by a plumber and
wasn't able to undertake even temporary meas-
ures himself. An inquiry officer had a number
of discussions with council about the problem,
eventuating in council undertaking repair work.
The gentleman wrote in to say that although it
was two months before the work commenced
he was very happy with the outcome and be-
lieved it only came about as a result of the in-
tervention of this office.

These cazes took tHme o resolve, but results
comie fast too,

Case study four

At 2.45pm one afternoon a young man tel-
ephoned the office complaining about the
Roads and Traffic Authority cancelling his li-
cence for failure to pay a parking fine. He ad-
vised that the fine was due for payment on the
3rd of the month but had paid it on the 1st at
the RTA's Clarence Street office and had a re-
ceipt to prove that he had paid it. Our tel-
ephone inquiries with the RTA found that the
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payment which the young man had made on
the 15t had been credited to another person.
The RTA apologised for the mistake and rein-
stated the complainant’s licence within an hour
of our call to them.

Case study five

An elderly person contacted this office to com-
plaint about the Mt Druitt branch of the De-
partment of Housing for failure to reimburse
her for repairs she had done to her fence. The
original fence was in a bad state. Once the
work had been completed she attended the lo-
cal branch office of the Housing Department
and submitted her claim for reimbursement
of half the total cost for having the fence re-
paired. Some months later she was advised
that the department would not reimburse her
because she had not consulted with it prior to
having the fence repaired. When this office
made telephone inquiries with the branch of-
fice we were told that the advice given to the
complainant was incorrect. The department
wiould pay for half of the costs incurred pro-
vided she sent another letter with copies of
receipts. The complanant followed this ad-
vice and three months later after many calls
to the branch office the complainant was re-
imbursed.

PUBLIC RELATIONS

The Public Relations Section continues to pro-
vide a range of services including coordination
anvd resourcing of access and awareness, produc-
tion and distnbution of publications and media
Laizon, The key outcomes for 1995 /9% were;

+ production of a new range of brochures

¢ review of access and awareness strategies
+ increase in the number of publications issued
+ review of media strategy

In 1996,/97 the section will:

# further refine access and awareness strabe-
gies to target disadvantaged groups

+ develop and issue electoral officer kats
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+ maintain office profile through publications
and media liaison

+ inceease profile among altecnative media

Brochures

A new series of brochunes was pridueced by the
office, including an updated brochure on the
general functions of the Ombudsman, and spe-
cialist brochures on police, local councils, prs-
ons and appeals against freedom of informa-
tion decisions.

A pamphlet was also produced offering a step
by step guide on how to make a complaint. Some
tips for making @ complaint also listed the appro-
priate bodies to go to in both the public and
private sector if the complaint is not handled
satisfactorily. Input was sought from various
complaint handling bodies as to the content and
style of the brochure and incorporated where
possible. The result was an easy bo follow guide
for anyone wanting to make a complaint, and
many of the bodies listed in it have made bulk
purchases of the brochure.

All the brochures were distribubed through a di-
rect mail out targeting approximately 2,500
groups throughout NSW. These included Abo-
riginal groups, general and ethnic community
groups, juvenile justice centres, prisons, courts,
legal aid centres, local councils, health centres, un-
versities, librarnes, police stations, electoral offios
and government departments.

The rezponse to the new brochures has been
overwhelming and a reprint had to be ordered
within days of their initial distribution. Orders
are continuing to come in for further copies. It
is hoped the brochures will further increase the
public's awareness of the oifice.

Publications

Ciairglelinmes series

The guidelines series produced by the office last
year has continued to sell well The series in-
cludes guidelines on good conduct and admin-
trative practice for local councils and public
authorities, FOI policies and practices, the in-
terpretation and implementation of the Profectel
Disclosures Act, and complaint handling,
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Good Conduct and Adminisirative Practice; Gende
lines for Local Coemerls was ui'u.ia'.e-:'. with a sec-
ond edition, and subsequently distributed to all
councils which had pl_ln;'|1.::~.-.'|.i our first edition
A number of updates are also planned for the
COMTIEN, WEAT, im‘ludmg .:l*.ii.ﬁ'l:'l'.h.i.'-'lr'.!'njp' l-':i}‘:w-'u'llit-‘*d.
spcond edition of the Ombudsmurn’s Probected [is
closieres Grrdelines, and an update of thie Cheeplraeed's
s FOI Polecnes gnd Guidelines.

Three niew publications in the series are planned,
two for later this year. These first two publica-
tions will summarise the i-..l:'_'!,' issues i the Gogd
Comidict mrd Administrative Prachice Gurdelies, to
enable mass distribution to all public officials in
the State. The first publication, Principles of Aq-
iriietrtive Good Condiect, wall focus on the ba-
sic principles of good conduct in public admin-

Pilice Sermice, She jofmed Hhe
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istration for distribution by all State and local
government bodies to their staff (see Appendix
Mine for a draft copy). The second publication,
Administrative Good Comduct, will expand on
these principles for distribution to the manag-
ers of all NSW public sector agencies

Fach guide is intended to provide, in one easily
accezsible source: general guidance on the stand-
ards of conduct expected by the NSW Ombuds-
man; assistance o public officials in the pertorm-
ance of their official duties; and assistance to
public sector agencies in the training of staff and
the development of codes of conduct.

The third publication, expected to be published
early next year, will expand the good conduct
F"|_|1'|ii_-;,‘ﬂ1ii:||1,;- By COVEeT ]:l-:1|.-|1"|.*. Gipod Comduct dmd
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Adninfstrative Practice for Police will condense
some of the key points observed by this office
in its 20 year hiskory of oversighting and inves-
tigating complaints about the NSW Police Serv-
ice, and offer guidelines as to the standard of
conduct expected by the Ombudsman from po-
lice officers at all levels.

Special Reparts to Parliament

Iy the pil.:»:l VAT W have conbimued o i‘.ln‘a-d LICE
special reports to Parliament on issues of con-
cern to the Ombudsman. An updated list
of special reports to Parliament is de-
tailed in Appendix Six. A review of the
cost of printing the reports has re-
duced their cost and the office is an-
ticipating an even greater number of
reports o be tabled in Parliament

in the coming year.

Media inguiries

A high proportion of our com:-
plainants hear about the Ome
budsman through the media,
As such, it is essential that we
establish and maintain a good
working relationzship with
the media

The information we pro-
vide to the madia is lim-

ited by secrecy provision ’m
of the Osbudsman Act

ard the meed fo mam- 'l*-:-.."'"
tain confidentiality in i

relation fo mvestiga-
tions, Subgect o this
limitation, we do
our best to provide
all sections of the media
with information they require to
achieve a high standard of reporting in relation
o issues affecting us.

During the past year, the Ombudsman sent out
over 30 media releases. The number and range
of media outlets to which these releases are sent
has also been significantly expanded to include
community and ethnic media. The media officer
responded to over 120 media inquiries by jour-
nalists and articles by the Ombudsman appeared
in the Sydmey Moming Herald and Al-Dabboor.
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COMPLAINT HANDLING
IN THE PUBLIC SECTOR

Best practice complaint handling is an idea whose
time has come - particularly in the public sector
in WNSW. Some years ago, under pressure bo de-
crease the volume of complaints we received, this
office began to encourage and facilitate better
complaint handling by public authorities. This
program involved both training in best practice
complaint handling, and the publication of
Gridelines for Effective Complaint Maragenten!.

Chver Ehee last 12 months, staff from
the office have presented
J a number of

= workshops, both
LT i ; inSydney and re-
1'1’&,1 | gional areas of

NSW, to State gov-

%‘- /' ernment public
; Nﬁ | servants and staff of
'y {  local councils on Lin-

derstanding Complaint
Mamagerent. The work-
shops are targeted at
middle and senior man-
agers responsible for cus-
tomer service amd com-
plaint resolution nitiatives.

I The level of interest in both
levels of government has been
strong. Three agencies partici-
pating in the workshops asked
the office to prepare and present
specialised in-house training for
their staff. These ranged from
frontline complaint handling skaills
to designing a complaint manage-
ment sysbem.

Following a visik bo Sydney from acon-
sultant with the Western Australian
Fublic Sector Management Office, the Manage-
ment Improvement Branch of that office engaged
us o bravel to Perth and present a workshop on
Best Practice Conrplaind Managermen! to representa-
tives of peak government organisations in Wesk-
em Australia,

During the past year we revised our Gridelines
it Effective Complarmt Maragemment to reflect cur-
rent trends in the area, and the use of complaint
data to improve the system and operation of au-



tharities. These guidelines were distributed
widely throughout the NSW public sector by the
Presier’s Department as a pesource to support
Preiers Memorandum Mo, 95-2% on Frontline
Complaint Handling. The guidelines were also
distributed to 4 conference of public sector ad-
mirddrators in Hong Kong in June where the
Ombudsman was the guest speaker. (All ex-
penses for the trip were paid for by the Office of
the Commissioner for Administrative Com-
plaints in Hong Kong. }

Investigation Technigues Conference

A major initiative of the Complaint Handling
in the Public Sector (CHIPS) program this year
was the organising of a two day national con-
ference on investigation techniques. The con-
ference was held 25-26 June 1996 and was co-
sponsored by the Independent Commission
Against Corruption and the Roval Institute of
Public Administration. Over 300 people at-
tended from all over Australia as well as par-
ficipants from New Zealand, Papua-Mew
Guinea and Hong Kong. The conference was
overbooked and a further 100 people had to be
turned away due to the inability to obtain a

larger venue,

The conference ran three concurment streams. One
wasaimied atexperienced investigators interested
in wpdating skills and leamning about the Eatest
echnologieal developments to assist investiga-
hore and litigation. The second stream focused
o Ehosee invelved in administrative inquiries and
non-criminal investigations. Topical issues in in-
vestignhon management and operations were in-
cluded in both streams. The third stream was an
nfegrated introductory course on the principles
of investrgation,

The conference showcased 34 presenters from
organisations such as ABC's Four Comars pro-
gram, Australian Competition & Consumer
Commission, Australian Federal Police, Aus-
tralian Institute of Police Management, Aus-
tralia Post . Australian Secunhes Commission,
Charles Sturt University, Commonwealth De-
partment of Public Prosecution, Common-
wealth Ombudsman, Independent Commission
Against Corruption, National Crime Author-
ity, Northemn Territory Ombudsman, NSW Bar
Association, NSW Ombudsman, NSW Police
Service, N5W Solicitor General, Office of State
Revenue Victoria, OQueensland Criminal Jus-
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tice Commission, University of Svdney,
Whistleblowers Australia as well as some pri-
vate forensic consultants,

Due to the swocess of the conference, the thme
sponsoring organisations are planning o hold a
follow up conference in a year's time,

ALTERNATIVE DISPUTE
RESOLUTION

The mediation pilot project, reported on i our
last annual report, has conbinued its sucoess.
Changes to the Chmibudzoman Act came mbo effect
on 12 December 1994, and gave us the power to
atternpt to resolve complaints by way of conali-
abion or mediation, Mediation is voluntary, and
evidence of things said during a formal media-
tion under the Act is not admissible in any later
investigation by our office or in any other pro-

ceedings.

As our pilot project became a more formal area
of dispute resalution within the office, mediations
that were undertaken moved into more complex
areas (see case nodes below ), Some of the issues
raised in current mediations and a few of the creas
tive options discovered at the sessions are worth

cutlining here.

Dizputes over development issues such as the
granting of building approvals and the need to
obtain environmental impact statements, reguests
under the Freedom of informution Act, decisions re-
lating to the granting of funds to chantable or-
ganisations, extraction of sand and gravel from
creek beds, failure to administer complaint han-
dling protocol or act on customer complaints,
maladministration, and disputes about compen-
sation and payvments are among some of the many
issucs dealt with by mediations.

Some of the most creative outcomes arise from
mediations where more than one governmaent
department is present. It can then be possible
for two departments to work together to craft
an agreement which benefits everyone, includ-
ing the complainant, and which goes some way
towards redressing the complainant’s concern.

Ome mediation involving two departments was
resolved by each contributing something to the
complainant. One department agreed to con-
sider a special application for funding the sct
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up costs of a student housing project on the ba-
sis that the other would consider making avail-
able the necessary housing for the project. Fol-
lowing the successtul outcome, one of the de-
partments asked our office to mediate in an-
other long standing dispute in which it was in-
volved. We mediated this dispute as an inde-
pendent agency, on a fee paying basis.

Agencies are increasingly looking toward reso-
lution of complaints, as well as inveshigation. In

the police area, conciliations account for about
21% of complaints about police, and we have
found thatconciliation generally results ina high
level of complainant satisfaction (over 80%)

Investigative staffl who are trained in medes-
tion find dizpute resclution skills useful in other
areas. Whether it be facilitating a meeting be-
tween parties or simply using particular skills
when communicating, staff agree that the
model and the associated training has much o
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pdfer. Throughout the year, our panel of media-
tors fake part in advanced training in the form
of spevialist skills and role play simulations to
keep their skills up to date.

Mediation and other forms of alternative con-
flict resolution are catching on for a lot of other
Ombudsman organisations. Fn[lnwjng a major
tonference an investigation techniques held in
Sydney in June, staff of Ombudsmen organisa-
ions from the Commonwealth, Cueensland,
Taserania, South Australia and the MNorthern
Terribory met at our office to discuss, among
other things, the use of mediation and alterna-
tive dispute resolution in dealing with com-
plaints. In Hong Kong, the Commissioner for
Administrative Complaints intends selting up
a small ADE unit, modelled on our own,

Mediation case noles

There were some fascinating cases this year for
the growing band of in house mediators. In par-
ticular, freedom of information requests have
provided fertile grounds for reselution.

Case study one

One such request was from a Sydney journalest
for a listing of all high schools” Tertiary Entrance
Rank {TER), concermed the NSW Board of Stud-
ies, If provided, the TER ranking could have been
published in a way which compared schools.
Most of those involved in tertiary education were
concerned that broad generalisations about
schoods would be drawn from this information.
It was fedt that a “league table” such as is cur-
rently pubhshed in the United Kingdom, might
be damagmg to schools and their students, par-
ticularly those about fo face the Higher School
Certificate who attended a lower ranked school,

The Ommbudsman was asked o make a deter-
mination about whether or not the list ought to
be provided under the Freedom of Informaetion
Adt. We decided that the parties ought to be
offered the opportunity to mediate and resolve
the dispute by agreement, rather than run the
nsk of a determunation which would hawve met
the needs of only one party.

After a lengthy meediation between the parties,
and some additional representatives of impor-
lant groups in the tertiary education area, the
matter was resolved. Certain information was
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provided, and certain requests were dropped.
There were also additional conditions sue-
rounded publication, so as o protect privacy and
minirmiae the impact on students about to sit for
their HSC, were agreed to between the parties.

Both parties were able to reach a decision ac-
ceptable to them, rather than having a third party
make the determuination, which would not nec-
essanily end the dispute as a further appeal to
the Dristrict Court was likely.

Case study two

Another complex mediation involved the De-
partment of School Education and a group of
parents and citizens in a regional area. The com-
plaint invelved a vast number of allegations
over a lengthy time period. As is sometimes
the case, the issues as put forward for the Om-
budsmam to consider, were not necessarily the
most important issues to the complainants and
their commumnity.

To have investigated even a representative sam-
ple of the complaints would have been a lengthy
process for our office. The issues were wide
ranging and concerned a local high school as
well as the imterpretation and adequacy of de-
partmental policies.

In this instance the Departrnent of School Edu-
cation itself suggested that the maftter was one
amenable to mediation. After careful consid-
eration of our files, we agreed and offered bath
sides the opportunity to mediate within our
program. The process was agreed to and we
held a number of preliminary meetings with
all concerned parties to determine the most
imporiant issues. After a lengthy preparation
and intake period, two mediators from our of-
fice travelled to the regional area concerned.
The mediation took place over three days. Some
of the ssues canvassed include student wel-
fare, academic matters, parents and commu-
nity, staffing, communication, the role of the
Teachers' Federation and departmental policy.
A number of pesitive outcomes were achieved.
It 15 worth noting here that some of them could
not have been achieved through the formal in-
vestigation process, or would not even have
been part of any formal investigation. Cne of
the strengths of mediation is that discussion can
be more wide ranging, over differing issues
than is possible within a formal investigation
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process. All parties agreed to move forward and
waork together in the future, and a consultative
program was arranged covering a number of
issues and disputes. Other matters were not
able to be resolved, particularly policy matters
which affected people not present at the me-
diation. Nonetheless, it was generally agreed
that more was achievied by the process of work-
ing together than could have been achieved
through other avenues.

The Ombudsman will continue to offer media-
tion as an option for mesolving selected complaints
where it is appropriate and cost effective.

DEALING WITH OUR OWN
COMPLAINTS

We view complaints about our office as one av-
enue of useful feedback about whether we are
adequately performing the services which fall
within our charter. Complaints not only provide
mnformation about possible service delivery prob-
ke, but also give an insight into the needs and
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expectations of those who use our service and
the criteria they use to judge our performance

Complaints about our office are investigated
by senior staff and responded to az prompély
as possible. Where appropriate every effort i
made o conciliate the complaint, or where the
complaint is found to be unjustified, to provide
the complamnant with the results of our inquiry
and the reasons for our decision.

The types of complaints we received this year
inclieded such matters as delay, nadeness, inac
curate information, conflict of interest and a-
leged leaking of documents. Most complaints
were either conciliated or, particularly in the cae
of the latter matters, found to be unjustified
However, analysis of the complaints received
tends to show a lack of understanding of our
tegislative and procedural requirements and
demonstrates a peed for the office o more cear
state what we can and cannot do, how we will
do it and how loag it is likely to take. Strategies
ane being put in place to address this problem
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CORPORATE SUPPORT

The aims of the Corporate Support Area, which
comprise¢ personnel services, fimnancial servic-
s, public relations, infermation management
and library servioes ane:

¢ to provide efficient and effective support to
the core activities of the office;

#* tomake the most effective use of resources
availablie to the office;

¢ to maximise productivity and staff devel-
opment and ensure a healthy, safe, creative
arvd satisfyving work environment;

# b0 ncpease Parliamentary and community
awareness of the role, function and services
offered by the NSW Ombudsman; and

# o maxamise the use of nfermaton technol-
oy to enhance preductivity and the
achieverment of internal management and
accessibility goals of the office,

The role of the Corporate Support Area was
reviewed during the year as a result of the Gov-
emment’s decision to reduce corporate service
costs throughout the public sector by 10%. The
review revealed that our corporate service costs
represent 17.45% of the total expenses of the
office. The median for public sector agencies
of a similar size was 17.09%.

In December 1945 the Treasurer advised the
Ombudsman that a 530,000 saving was o be
made in corporate services in the year 1996 /97,
Fortunately for the office, this amount was to be
redirected to core business, meaning that the
overall budget to the office was not reduced.

A number of strategies have been adopted to
ensune that the cost of the corporate service fung-
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tiom 5 reduced while the level of service s mak-
tained, These strategies include restructuring
the area, the deletion of a position and a thor
ough examination of work processes to elimi
mate inefficient or unnecessary tasks.

PERSOMNMEL SERVICES

The Personnel Section, consisting of bwo staf,
provides a range of services including recruit
ment, leave administration, payroll and occs
pational health and safety. The key outcomes
for 1995 /96 wore:

# the revision of the EEQ Management Flan;

# the training of staff in the new case manage-
ment system and wordprocessing package:

¢ engagement of Sydney Hospital's OHE&S
Unit to conduct a workplace audit after
the implementation of the new compauter
system.

I 1996 /97 the section will:

#  review our OH&S program including evac
uation procedures;

¢ review our performance management sy
termn ensuring that all staff have a sigmed
agreement within three months of com-
mencing employment;

# [inalise negotiations with staff on improve
ments b work practices under the Frame-
work Agreement.

Staff

As at 30 june, 1996 we had an effective full time
equivalent staff number of 7230, In addition
we had two trainees funded by external bodes.



STAFF LEVELS
a four year comparison
June 1993 Jure 1004 Jurie 19495 Jume 1956
safulory appernimenis 4 4 4 4
ivvestigative staff 456 472 52.9 55.2
adfminisaratave staff 18.5 1740 1.8 13.1
fotal® 6.1 6.2 9.7 i
brainges fexternally funded) 2 i 2 2

* The abowe figures do not include staff on leave without pay. The full-time

eqrivabent of and not the actual number of part-dime stafif ane counted,

Abudget increase in 1996,/97 will enable the Oom-
budsman toemploy an additonal nine stalf menn-
bers increasing the nurnber of positions to B1.

Wage movements

During the 1994 reporting year, public sector
staff were awarded a 6% salary increase. The
increase was to be paid in two instalments. The
first instalment of 3% was paid in July 1995
The second instalment was paid in july 1996,

The Statutory and Other Offices Remuneration
Tribunal determined a 3% percent increase for
the Ombudsman and SES officers. The increase
was paid in October 1995

There were no other exceptional movements in
wages, salaries or allowances.

Performance management

Due to the high staff turnover, particularly in
the police team, not all staff have negotiated a
performance agreement. It is our intention to
fralise this matter by the end of Decernber, 1996
with all new staff having an agreement negoti-
ated within three months of entering on duty.
All senior executive staff have an agreement.

CORPORATE SUPPORT

We will review the performance management
system during 1996/97 to ensure that ot still
meets its objectives,

Training and development

Staff attended a variety of courses throughout
the year Considerable resources were devot-
ed to computer investigation techmgues and
management training courses, Staff also attend-
ed professional development courses.

The implementation of a PC based computer sys-
tem with a new database and word processing
package meant that nearly all statf needed some
computer training. All staff will undergo a word
processing and MS windows skills assessment
sor that further training needs can be identified.

The office organised an Investigation Tech-
niques Conference with the Royal Institute of
Fublic Administration and the Independent
Commission Against Corruption, which was
attended by 313 people from overseas and Aus-
tralia. Topics included principles of investiga-
tion and issues in investigation, such as trends
in procedural fairness. Thirty-four of our staff
attended this two day conference.
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The office continued to send stafl to English
Language Skills courses conducted by the Adult
Migrant Education Service.

Occupational Health and Safely

Workplace inspections were conducted in Feb-
ruary 1996 and june 1996, The June inspection
was undertaken by occupational health and
safety specialists from Sydney Hospital. A
number of issues were raised in their report
including the meed for a regular review of the
setup of workstations to ensure that OH&S
requirerments are being maintained. The issues
raised are being addressed.

One workers compensation claim was received
relating foan injury sustained on a journey home.

We plam to review our OH&S program, includ-
ing evacuabion procedures, during the 19%6/
97 vear,

Equal Employment Opportunily (EEO)

Dring the reporting year we reviewed our
EECY program to link it to the corporate plan-
ning process. Our aim was to integrate a
rnumber of programs that exist for a variety of
legisiative and administrative purposes there-
by reducing duplication of effort and resourc-
e, [t wasalso felt that the number of strategies
n our EEQ management plan should be re-
duced to ensurne that the progam was achieva-
ble, results onented and low mainbenance,

In Decernber 1995 the Ombudsman submitted a
revised FEQ Management Flan to the Disector of

Equal Opportunity in Public Employment for
comment. In her response the Director staled:

“The four critical resilf arens you hiroe deoeloped
itiegd Hre fiplemientation strategres which wou fave
pret dn place are practical and echievable.  This
offree stronigly mdoocales for this indegrated ap-
proach o tnoman resouerces masnagenien plaeing
I ol recommerd Hie elenrents of gour emiploy-

ment equily progran as a model of good prichice
lo other agencies in the NSW Pullic Sector”

Chur major EEQ achievements for the year wens

¢ increasing the number of staff working un-
der flexible work arrangements;

¢ development of a strategic EEQ program
including developing policies on harassmend
prevention and grievance handling;

# increasing the representation of women af
all levels in the organisation;

¢ 1007 response rate to the EEQ resurvey; and

¢ largeting recruitment advertisements ie us-
ing alternate publications such as the Koon
Mail in addition to mainstream press,

At the time of writing, recruitment action was in
progress (o fill the Aboriginal Liaison and Com-
plaints Cfficer position which becarne vacant in
April 1996 This is an identified position for which

REPRESENTATION OF EEQ TARGET GROUPS WITHIN LEVELS

1994/95 1995/96
Total stafi* | Women NESE | Total staff® | Women NESE

_Below Clerical Offcer Grade 1 1 3 1 |50% | 0 | 0% i 1 |100%) 0 | 0%
Clerical Oificer Grades 1.2 14 13| 93% [ 1V | 79% ] 9 |I00%) & | B9
AL C Grades 1.2 z 2 |1o0%| 1 | 50% 3 Iojroo] 1| 33%
A & C Grades 3.5 18 |12|67% |5 |28% | 17 |1z |7i% | & | 35%
A & C Grades 6.9 0 13| 43% | 5 [ 16% 36 19 |53% | & | 2%
A& C Grades 10-12 i Folsas | o | 0% 12 6| 50% | 4 3%
Absorve A & O Grade 12 5 1 [ 20% | 1 | 20% 4 1 | 25% | 1 | 2s%
Tokal 7 45 | 58% | 23 | 30% a2 51 | b2% | 28 | T4%

* includes staff an leave wathout pay and counts actual part ime and not full time equivalent
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REPRESENTATION & RECRUITMENT OF ABORIGINAL EMPLOYEES &
EMPLOYEES WITH A PHYSICAL DISABILITY

19494,/95 1995/96
Totad staff | Aboriginal PWED* Total stafi | Aboriginal FWPD*
Total emyployess 77 3 4% 11 14%: az L] 0% ia 12%:
Recraited in the year 20 E | 0% 4 200% il Q0 0% 1 10%:

*People with a physical disability

Aboriginality is an essential requirement. In ad-
detiom, the office was granted funding from 1 July
1956 to establish an Aboriginal Complaints Unit
of three staff in our Police Area to deal specifical-
lv with complaints by Aboriginal people about
the conduct of police. Staff were recruited for
thes unit after the reporting period and are not
mecluded in the above statistics,

FEC inthiatives for 199697 include:
¢ meview our performance management system;

¢ improving Aboriginal employment and ca-
reer development opportunities;

¢ undertake extt mnterview for all staff leay-
ing the office.

Industrial reflations
policies and practices

Framework Document

In August 1995 the NSW Government, the Pub-
lic Service Association and the Professional Of-
ficess Association entered into & consent award
which provided for ncreases in rates of pay for
public sector employees. Attached to the awiard
were & number of documents known as the
FRAMEWORK which committed the parties to
investigating a number of issues and negotiat-
ing changes where appropriate with the aim of
significantly reforming the public sector.

Issues in the framework document applicable
to all public sector agencwes include lexible work
arrangements, classification and grading, ex-
tepded howes of service, and customer and ¢li-
ent services. In addition, specific issues can be
pddressed at the local level ie between the Ome-
budaman and the Workplace Group, Staff have

CORPORATE SUFPPORT

nominated training and development, reorgan-
isation and hours of duty as matters they wish
to pursue under the framewaork.

MNews gwards

Mo new awards were negotiated.

Part time work

Druring the year four staff were permanent part-
time and five staff requested part-time leave
for short periods of time.  All applications to
work part-time have been approved.

P AR ;J-r'nntdure

The office has in place a grievance procedure
designed in accordance with the provisions of
the Industrial Relations Act. Mo staff ledged a
grievance during the reporting year.

Absenteesm

Cruarterly meviews of sick leave are undertak-
en. Staff with unsatisfactory sick leave records
were counselled in accordance with the public
sector sick leave policy.

Staff continued to forfeit unpaid hours through-
out the yvear

Traineesfapprentices

The office contimued to parbicipate in the Cancer-
start training program. As at the end of June 1996
we wene employing one trainee under the Ca-
recratart program which is funded by the Com-
monwealth Government. The office also
participated in the Jobskills Program. As at 30
June 1996, one Jobskills trainee was employed.
The office does not employ apprentices,
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NUMBER OF CES/SES POSITIONS

SES lewel old SES level new Total al June 30 1995 | Total af June 30 199%
Lewel H Band 4 - upper e~
Level 7 Band 4 - lower
Lzl & Band 1 - Ty -
Level 5 Band 1 - lower
Lewel 4 Band -.r?--'upper i 1
Lewvel 3 Bard 2 - lower 3
Level 2 Band 1 - upper i 2 2
Level 1 Band 1 = lovwer «
CECH ungher 511A" i 1
Tetal 4 4

* CEO positions listed under 51 1A of the Statutory and Crher Of-
fices Remuneration Act 1975, not included in Schedule 34 of the
Public Sector Management Act | 988

Chief and Senior Execulive Service

During the year, the grading structure of the Chiel
and Senior Executive changed. Eight grading lev-
els were collapsed to four. The position of Depu-
ty Ombudsman, previously graded as an S5ES
Level 4 is now graded as an SES Band 2. Both
Assistant Ombudsman positions, previously
graded as SES Level 2 are now SES Band 1. All
three SES officers are remunerated in the upper
salary package levels of theiwr respective bands.

The Ombudsman is the only woman appoint-
ed to a 5ES or CEQ position. She was the only
women ocoupyving such a position in the last
reporting period.

Cymbudsman’s performance sialement

The Ombudsman’s performance statement ap-
pears at the front of this report.

GENERAL MANAGEMENT

Research and Developmeni

The NSW Ombudsman was not involved in any
research and development projects.

Overseas fravel

The Ombudsman was asked to present the key-
note speoch at an intemational conference oncom-
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plaints managemwent in Hong Kong. Thes confer-
ence was held 11-14 June 1996

All costs associated with this trip were pasd by
the Chifice of the Commiassioner for Adminis
trative Complaints in Hong Kong,

Code of Canduct

The Code of Conduct for the office was re-
viewed during the year and amended to =
clude the need for staff to formally dascloss
matters which may or could potentially rosal
in conflicts of interest arising out of the per
formance of their duties with this office. The
current code is reproduced in Appendix Ten

Recycling

Building Management introduced a necveling
program during the reporting vear. The initial
focus was on paper recycling however glas,
aluminium and PET. bottles have now been
included.

The Minuster for Land and Water Conservation
issued guidelines in late 1995 on the nesd o
conserve watee Part of the Government's st
egy is for agencies to demonstrate that their
organisation is using water efficiently. Unfor-
tunately, as the office is only a small tenant ina
commercial building, it is impossible to identi-
fy our actual level of water usage although staff
have been advised of the guidetines and have



been asked to minimise water usage. The min-
ister"s guidelines have been referred to Build-
ing Management for information.

PUBLIC RELATIONS

The Public Relations Section, consisting of two
staff, is part of the Corporate Support Area. [t
primarily deals with the public directly and
throtgh the media, as well as coordinating our
Access and Awareness Plan, The activities in
this area are detailed in the chapter on Client
SETVICES,

INFORMATION MANAGEMENT
AND LIBRARY

The Information Systems Group, consisting of
three staff, provides a range of services includ-
ing records management, computer support
and library.

The key oulcomes for 1995 /%0 werna:

¢ implementation of the major works compu-
ler project;

¢ major review of archiving of records;

¥ commencement of corporate information
project..

CORPORATE SUPPORT

ANTTA WHITTAKER - MANAGER
CORPORATE SLUPPORT Anrlo has
worked an Fhe M5W public sector for
otrer 1.7 yedrs, Shie staried ber ctreer @l
the Art E.'-u!frr_.l.l q,l’ PSS Y, maEng on la
the Skre 5|qrrr.um|un!mn Board hrfnn:'
JRINg e .'.l}ﬁn_'r as Persommel ﬂ-j’irr:
in 1985 Anila kas been frpoleed in
te detelopmaent of the office’s EEC pro
gram, e inimadiechion of perfornazince
rra pagerpnt ord R esiabiichonend .::,r
our QHES programe. In 1933 Anita,
aletig wuth the then Complaints Mar-
aper, o given respousihilily for dm-
plenteratiing the office restructure. Thrs
el ndverlising vad secruiting staf
for coer 40 (roestigalive and adminds-
trative posthions.  With earefiil plar-
Aing. the btk of pasitions naere ffled
dwiddiin thrde minedhs '.l_ru‘-d!h"ll.'\-l'l;i_' Ini
Sdarch 1994, Amta tons promehed §o it
pasdticer of Manager of Corpovate Snp-
gt wihich &5 resporesible for Bhe pion
dnteslignlity ares af the affice sweli 25
Personnel, Adconnts and [mfemation
Sysdenis. Aurita hos @ Perscoine! Man
agedien! Certificale ag well as @ Hack-

elior of Commerce degree

In 1996 /97 the section will:

finalise the corporate information project;

# investigate/ participate in the integration of
the police complaint information nto a wide
area network jointly held by the Ombeds-
man, Police Integrity Commission and the
Police Service;

# focus on continuous improvement of systems.
Introduction of new technology

Considerable progress was made on the upgrade
and integration of office computer svstems in
the vear and this progress had a direct impact
on the work of the Information Systems Group,

At the outset of this project, the office had a
number of small disparate databases and a sep-
arate word processing facility. The Complaints
Management Information System was imple-
mented in the later part of 1995 to integrate all
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of these systems into one with a more modemn
computber platform.

The core systems were in place by 31 Decem-
ber 1995 and within the budget allocation.

Information Systems Review

In February, 1996 the Ombudsman engaged a
consultant to review the Information Systems
Group. This purpase of this review was to:

¢ provide advice on whether the current
records management procedures would best
enable the group to efficiently and efectively
carry out its functions; and

* review the eurrent staffing arrangements
and provide advice on whether these or al-
termative arrangements would best enable
the section to efficiently and effectively car-
ry out it functions.

The consultant made a number of recommen-
dations from changing the file covers to stand-
ardising work processes and procedures, Most
recommendations were adopted by the Om-
bud=man and are currently being implemented.

Corporate Information Project

A project was commenced in May 1996 to cen-
trally register the key information that the office
produces or uses. For example, our library hold-
ings, annual reports and special reports to Parlia-
ment, and legal advisings are all retained by the
office but no simple and efficient system existed
to seearch this information for specific issues.

Thwe Corporate Information Project aims to cen-
trally register this information on a database, At
the time of writing the database had been de-
signed, and legal advisings and special reports
to Parliament had been entered on this system.
Other information will be progressively includ-
ed on the database following examination and
categorisation of a collection of case reports rang-
ing over several years. The final information
collaction will incorporate all of the significant
wark of the office into a simple accessible infor-
mation store. A valuable research and training
tool will result from this work
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FINANMCIAL SERVICES

Thi Finance Section, consisting of three statt, pro-
vides a range of services including budgeting,
management reporting, accounts payable and
purchasing. The key cutcomes for 1995/ 96 wen:

¢ reviewing management reporting and im-
proving the presentation of monthly ex-
penditure reports;

+ revising the chart of accounts reducing the
number of cost centres and accounts;

# revising acoounting policy on physical as-
Bt

In 199697 the section will:
+ develop an accounting mvamual;

¢ computerise purchase orders and accounts
receivable;

¢ review internal audit program.
Revenuve

Most of our revenue comes from the govern-
ment in the form of a conselidated fund appro-
priation. In addition, the government makes
provision for our superannuation and long
service leave liabilities. We also gencrate reve-
nue through the sale of publications, bank i
terest, undertaking special inguiries on a weer
pays basis and conducting training courses for
public sector agencies. A breakup of revenue
generated, including capital funding is:

I
GOVERNMENT |
Appropriation $4,553,000 l
Acceptance of l
superannualion |
& long sernvice leave 5350283
Capital funding $208 000
FROM OTHER SOURCES
Special inquiries $102,427
Publication sales $20834
Bank intarast $10.827
Trainee subsidy $13.565
Miscellanecus §91.737




Revenue sources
as at 30 June 1996

Prroanl

From (Gowermmang From ofar sources:

e ——

Expenses

Muost of our revenue is spent on employee ex-
penses. These include salaries, superannuation
entitlements, long service leave, payroll tax etc.
Last vear we spent more than $3.9 million on
employer expenses,

The day-to-day running of the office, including
rent, postage, telephone, stores, training, print-
ing and travel cast over 51,1 mallion, Deprecia-
tion of computer equipment, furniture and
fittings and other office equipment cost $302,768.

Below is a summary of expenses incurred dur-
ing the year,

Revenue from
other sources
I"";'I
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Consallanis

During the year we used nine consultants to
provide expert advice and assistance, The to-
tal cost of all consultants was $21,802 and as
such there was no individual consultancy that
cost at or in excess of 530,000,

Funds granted (o non-government
CENTHMUNITY Organisaticns

Wi did not grant any funds to any non-gov-
ecrnment community organisation.

Srores pxpendifure

The graphon the opposite page nepresents stores
expenditure during the year As can be seen,
expenditure was fairly consistent throughout the
yirar except for June, 1996 when purchases were
made for the newly established Witness Protec-
tion and the Aboriginal Complaints Units.

Assels
Major works in progress

Wi have one major work in progress - the up-
grade and integration of our computer systems
{both hardware and software). Initial funding,
for the project occurred in 1994795 with
§536,000 being allocated but only $451,000 be-
ing committed by yearend. Approval was giv-
en to carry the unspent portion into the 1995/
9% financial year - bringing the total capital al-
location to $220,000 for that yvear,

The funding was used to purchase and install a
network of personal computers, completion of the
complaints management system software and
training staff on how to use the new systems,

The implementation of the project is near com-
pletion with only minor matters to be finalised in
the 1996 /97 financial vear. A capital allocation of
§77,000 has been provided for this purpose.

Minor waorks

Additional funding of $78,000 was provided
during the year to establish a secure Witness
Protection Unit within the office. Besides some
modification to the fitout being required, the
nature of the unit’s work required additional
security measures. Capital items such as com-
puters were also purchased for the unit.
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Major assesls

MAJOR ASSETS ON HAND

Description June 35" Apgis-  Dispo-  June
sitions.  sals

kit 0T k| L] o 3
Tameanal farss & b1 [F] E
Personal compuies = Fi .13 28
Pricihases -] L ] i8
Prooacaopenrs [ 1 i
Toliwignnn frd vl T 1] &) T
DOUETE

* v rocianaifd S0 of OUT SRSESIS dunNng e year,
Ihanefors the cpanitsy Balhncn ol some categones doos
nol malch lns! years G baliri

Lyt yaar we mecosded parionil eompuinrs and
herrmerals separafely. This yeal ey @ng combrssd

Land [Nsposal

We did not dispose of any land or property.
Liabilities

The office has two sources of liabilities - the
creditors who are owed money for goods and
services they provide and staff who are owed
accrued leave entitlements.

Accounts payable policy

We continue to implement an accounts paya-
ble policy. The policy states that all accounts
shall be paid within the agreed terms or within
30 days of receipt of invoice if terms are nol
specified. Suppliers are notified of the policy
in writing when orders for goods and services
are placed with them.

ACCOUNTS ON HAND
as at 30 June 1996

Carmend (i wilhan dua dals) $84,283
Lias fhat 30 doys ovesdug x
Batwean M} and &0 iy Svardun
Barbwaimirs B and B0 Ay oAtus
Tortal Scaxrusits on hard o e




We regularly review our payment policy, We
aim to pay all accounts within the vendor credit
terms 96% of the time. During 1995/ 9% we paid
%% of our accounts on time compared with
#1% the previous year. Although this result is
below the standard that we aim to achisve, the
result is acceplable when staff absences on ex-
tended sick leave and the move to a new com-
puter enwironment are taken into consideration,

We have not been required to pay penalty in-
terest om outstanding acoounts.

Vadue af lagva

The value of recreation {annual) leave and ex-
ended {lomg service) leave owed in respect of
all staff for the 199495 and 1995 /96 financial
years 1 shown i the table below.

VALUE OF RECREATION
AND EXTENDED LEAVE

Juna 1805 June 100946
Fncimaficn Loave 180 So7 £204 o6l
Ealisicheil binaraia S3TH 31 F445 107

Other

Kisk management and insurance

The responsibility for risk management is de-
volved to individual managers in our office.
Financial risk management is only one compo-
nent of risk management. Other areas where
risk management principles are applied is the
investigation area.  An example of risks man-
agement in this area is the assessment of com-
plaints to determine those to be investigated
or declined.

The office participates in the NSW Treasury's
Managed Fund. This fund is the State Govern-
ment's self insurance scheme, The scheme is
administered on behalf of the Government by
the GIO.

The office selects the lowest layer of insurance
offered, as the number of claims received is

nisgligible,
irternal At

In 1995 the MSW Treasury fssued a Statement
of Best Practice on Internal Control and Inter-
nal Audit. This statement expands the scope

Stores expenditure
& Iwo year comparison

35

= 159495

a0 190558
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5
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of Internal Control from the traditional one of
focusing on financial controls and legal com-
pliance. It now incorporates an assurance that
an agency’s operations are being conducted ef-
ficiently and effectively to achieve the agen-
cy's objectives.

The current intermal audit of this office is fi-
nancial. The change in focus to operational
auditing requires some planning and coordi-
nation and as such a detailed interniad auadit
program will need 1o be developed. This is a
priority for the 1996,/97 financial year.

Market testing and contracting out

The NSW Government is promoling contract-
ing out and market testing as an alternative to
in house provision of services. Market testing
means investigating the capabilities of other
suppliers to determine whether an activity can
be carried out more effectively and/or more
efficiently. Market testing does not necessarily
lead to contracting out an activity.

When the Market Testing Policy was issued in
1994, the office responded by saying that the
use of contracting out was limited and as such
a detailed strategic plan was not developed.
More recently however, the Ombudsman stated
in a letter to the then Acting Director General
of the Premier s Department that:

AMMUAL REPORT 19295/96

"As a public sector accountability body, [ be-
lieve that cerfain core activities can only be per-
formed by the Ombudsman or officers af the
Ombudsman, As sich, the scope for confract-
ing out is limited to the non core work or those
aspects of core bisiness thet may not have @ dfi-
rectly impact on compleint handimg eg tram-
fing public sector agencies i complaimt ondlng.
An exantination of previous correspondence con-
cernimg this matter indicates that the Chfrce fas
omly superficially considered market testing and
contracting out as alternatives to performing
basks in howust,

I o commritted Bo any process that would -
prove our service delivery and reduce coshs,
Accordingly, | have directed my senior staff ts
identify switable activities that are currently per-
formed in howse that could be contracted out.
Tor date, computer supporl, tamscriplion ser-
ices, corporate seroice aned public relations ac-
tivities have been tdentified and will be pursusd
during 1996/97, However, until some nital
work is underfaken [ anr unable o identify oy
benefits and sawings Hal may be achicved.”

A detailed plan will be developed over the com-
ing months and further developments will be
included in next year's annual report.
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Ombudsman's Office
Operating Statement
For the year ended 30 June 1996

Motes
Expenses
[JPETJ'II‘IE E:.FEL‘ISE&
Employee related a(i)
Other operating expenses S}
Mamntenance
Depreciation 43}
Total expenses
Revenues
Lser charges S61)
Grants Siid
Oither Siiii)
Total revemues
Met Gain on sale of
plant and equpiment 5{iv)

MET CO5T OF SERVICES

Government Contributions

Consolidated Fund reécurrent appropriation
Consolidated Fund capital appropriation
Agceptance by State of Cffice liabilities

Surplus f{deficit) for the vear

Accumulated s.urplus at the beginni.ntl;
of the year

Accumulated surplus at the end

of the year

The accompanying notes form part of these statements
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Actual Budﬁ:-l Actual

19496 1994 1955

5 ¥ -3

3,917,593 3,571 00 3,775,863
1,126,478 1,022 (M) 1,078 0k
32107 30,000 61,748
302,768 342,000 196,779
5,378,946 5365000 5112 445
21,285 16, 0 32,457
13,565 13,000 13,595
211 650 B2 ) 156,325
246,500 91,000 202 417
1,689 - LLE
5,130,757 5,274,000 4,504,343
4,553,000 4,526,000 4,428,008
298, (W) 220,000 457, D0
150,283 5000 314,570
05246 {EES Ry TB4.227
B25,690 H25,.6%0 541,683
506,416 42,690 825,590




Ombudsman's Office
Statement of Financial Position

As at 30 June 1996
MNotes Actual Hu:l_g:l: Actual
1996 1998 1995
5 ¥ 5

Current Aszels

Cash f 115,870 [19,534) 80,466

Beceivables 0,732 1,658 20,656

Frepayments 7 73,228 56,603 30,605
Tolal Current Assels 221,830 38,729 131,739
Mon Current Assels

Plant and equipment ] 1,051,518 Bo3, 456 1,016,456
Tolal Mon-current Assels 1,051,518 BEB..IE-; 'ﬁﬁﬁ?
TOTAL ASSETS 1,273,348 932 185 1,148,185
Carrent Liabilities

Creditors k] 84,283 47,506 a0, 506

Provisions 1 292,649 241,789 231,789
TOTAL LIABILITIES 376,932 280 298 322295
MET ASSETS Hﬁ‘ilﬁ B4 2 H590 815,890
Equity

Accumulated surplis Bo6.416 642,890 815,600
TOTAL EQUITY B9E.416 642,990 Htﬁiﬂs'ﬂ

The accompanying notes form part of these statements
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Ombudsman's Office
Cash Flow Statement
For the year ended 30 June 1996

Cash Flow from Operating Activities

Paymernts

Employee related
DOther Cperaling

Maintenance

Receipis
User cha TEes
Interest
Grants
Other

Total Met Cash Used on Operating Activities
Cash Flow from Investing Activities

Furchazes of plant and equipment
Proceeds from the sale of plant and equipment

Total Met Cash Outflow on Investing Activities

Bet Cash Outflow from Dperating and
lnu:;ﬁnﬂ Activities

Government Funding Activities

Consolidated Fund recurrent appropriation

Consolidated Fund capital appropriation

Total Met Cash provided by Government

Met Increase/iDecrease) in Cash
Opening Cash Balance

CLOSING CASH BALANCE

The accompanying nobes form part of these statements
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Motes

Actual Budget Actual
1996 1996 1995
5 5 5

(3,518,291  (3,626,000) (3,405,751)
(1,158,093) (LOSL00)  (1,063,152)
(41,628) {30,000) (61,740
(4.718.212) (4,737,000) (4,530,683
25,624 25,000 32497
13,553 L 11,36%
12,431 13,003 13,595
187,149 &5, 000 151,341
238,757 180,000 208,503
(4,479,455} (4.627.000F {4,321,6850)
(340,687} [(223,000) {485,251}
4.546 4 (e 3304
(336,141} (219.000) (481,937}
(4815590  (4,846,000) (4,603,817]
4.553 (M) 4,526, (0 4,428,000
298,000 220,000 451,000
4,851,000 _ 4,746,000 _ 4,879,000
a5,404 (100, D00) 75,183
A, 464 80466 5,241
115,870 119.534] ﬂlﬂﬁ




NOTES TO AND FORMING PART OF THE STATEMENTS

I THE DEFARTMENT BEPCRTING ENTITY

The Dimirudesmans Office comprises all of the operating activitios of te Office.

¥y SUMMARY OF SICGNIFICANT ACCOUNTING POLICIES

The Dffice’s Financial Report has been prepared as a general purpose financial report in accordance with
Salements of Accounting Concepls, applicable Australian Accounting Standards, the requirements of the Pad-
li¢ Finance and Audil Acl, 1983 and Regulations, the Treasurer's Directions and the Fanancial Beporting Direc-
fvis pullished in the Financial Reporting Code under accrual accounting for Inner Budget Sector Entities,

The Operating Statemnent and Statement of Financial Position are prepared on an accruals basis. The Cash
Flow Statemient uprr.']:!ami:t in accordance with AAS 28 - “Statement of Cash Flows", u:ing thic “direct™ mathod

The Frnanaial HL-P-ur! % Fn.-pﬂn.*d in accordance with historical cost convenbion.  All amounts are rounded Eo
the mearest whole dollar and are Eupn.-.imd in Austrabian CUFTENCY.

Accounting pelicies adopted for the preparation of these financial statements are consistent with those used in
19494 /95, cxceph where nofed.

{a} Valuation of Mon Curment Assets

The cost methed of accounting is used for acquisitions and valuation of assets regardless of whether assets
are acquired separately or as part of an interest in another entity. Cost is determined as the fair value of the
assels given wp at the date of acquisition plus costs incidental to the acquisition

(b} Capital and Maintenanoe Expenditure

The Office recelved capital funding from the Crown amounting to SX8000 in the cusrent year. Capltal
funding received in 1954 /95 was 851,000, Maintenance expenditure (including periodic major mainte-
mnance] is accounted for im thae ﬂpl:'raﬁng Statemnent and s :.Fr.-cjﬁr.all}" stated.

Dherisg the vear. the Office reviewed and changed the paliey on capitalisation of assets. The Office s
capifalises assets costing in excess of 32,000 rather than 31,000 as was the past practice,

{c} Depreciation

I:h,.-pu'ﬁi.ati.l:-n % rha.rE:d 6L A :.11-.|'i5h'l: Himr braszs .llqa.ilul all drpm:i:bl.-u Assets =0 as townte off the dr.-PmnﬂIﬂL-
amaunt of each depreciable assets as it is consumed over its useful life.

Depreciation rates used ane:

Computer equipment 3133%

Dhfice equipment Fo e

Furniture and fittings L1

Leasehold improvement lifie of lease contract
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{d} Employee Entitlemnits

The cost of employes entitlements to bong service leave and superannuation are included in employes
related expenses. However, as the Office’s liabilities for long service leave and superannuation are as-
sumed by the State, the Office accounts for the liability as having been extinguished mesulting in non-
monefary revenue described as *Acceptance by State of OQffice Linbilities”.

The amounts expected 1o be pai.d s cmpl-nycﬁ faar tharir prorata entitlement o recnestion leave are acorued
annually at curnent pay rates.

Provisions for payroll fax and workers compensation on employves leave entitlerments are recognased in
compliance to AAS 30 - Accounting for Employes Leave Entitlernents.  These provisions ane not funded by
the State

(&} Inventories

The Office has no inventories of material value. Any purchases of stock (viz consumables) are expensed
during the year.

(f} Revenue Recognition

Funding from other agencies for the conduct of Special [nquiries is treated as revenue and is not offset
against expenditure. During the year amount received from thie Minister for Cumnﬂunﬂ:}l Servioes rzl-.llu'g
to Juvenile Justice Centres Inguiry was $928149. In 1994 /95 the Office received an amount of $57.532 fros
the WEW Police Service for Police/ Race Relations Inguiry.

(g} Government allocations

Mznmqr anad :rmn-mnn:‘l:.ur:,r resoarces which ane allocated ko the E}fﬁnu-l:r:,r the Government and which ase
contralled by the Office are recogmised as revenwes of the financial period in which they are received. Non-
monetary allocations are recognised at fair value

1. FUAGET REVIEW
The actual Met Cost of Services was 35,130,757, $143,243 less than budpget. This result was largely dus to highe

than budgeted revenuee such as the funding provided by the Mindster for Communtiy Services for the Juvenile
Justice Centres Inquiry and revenue generated from a training course developed by the Office.
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i EXPEMNSES

{i)y Employee related expenses comprise: 1996 1995
5 ]
Salaries and wages 3,060 341 2.905,337
Recreation Leave 247 666 233,649
Superannuation entitlements 249 745 234,053
Long Secvice Leave 100,365 BO.575
Workers Compensation insurance 11,100 45,135
Payroll tax and fringe benefits tax 248.873 277114

3,917 593 3,775,663

(ii} Other pperating expenses Comprisa: 1986 15995
5 5
Rent and rates 480,947 488,099
Travel 37 0nb 38 895
Motor Vehicles 17636 18,246
Insurance 4,456 4.731
F‘m:l!:se and Fl.'elgl'l.l 26,286 31,137
Adverlising 17,363 17,683
Books A3,E02 26,904
Fees 225,358 191 366
Energy 16,508 16,428
Telephones 72,211 B5,114
Pristing 51.117 75576
Stores E1,211 43,368
Training 65,515 40,510

1,126,478 1,078,066

Expenses relating to consultancies and audit fees (external} amounted
to $21,802 and 510,500 respectively. Comparative figures for 1994 /95
amounted to 327,120 for consultancies and 514,300 for audit fees.

(111} Depreciation is charged as follows: 1998 1995
5 5
Computer equipment 211,784 95,031
Furniture and fittings 13,715 13,082
Leasehold improvement 48,546 49,274
Office equipment 28,723 39,392

302, 768 196,779

FINAMCIAL STATEMENTS
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REVENIIES

(i) User charges comprise the following items:

Commission on payroll deductions
Sale of Annual Report
Sale of Special Reports to Parliament

() Grants

Trainee Salary Subsidy (ATS/Career Start)

{iii] (Mher Revenue

Bank Interest
Miscellaneous
Eph:il'i.c Projects

(iv) Met gain on sale of plant and equipment
Comprises profit on sale of obsolete equipment

CURRENT ASSETS - Cash

Caxh on Hand
Cash at Bank

CURRENT ASSETS - Prepaymenis

salaries & Wages
Advertising

Maintenance

Other

E:nt
Subscription/Membership
Training

Paxstal

Muotor Vehicle

Telephone

19%5%/96

1996 19495
5 5
451 516
378 1,015
20,456 30,466
21,265 32,497
1996 1995
5 5
13,565 13,595
13,565 13,595
1994 1995
5 5
19,627 11,369
89,596 57,424
102,427 87,532
211,650 156,325
1% 1%a5
5 5
1,689 HEE
19496 1995
5 5
B30 50
115,020 79,616
115,870 B0, 466
1996 1995
5 5
1,141 1,124
- 270
20,586 10,865
. 6,247
39,740 .
9,144 5,230
475 1722
2,816 2,667
1,326 2,364
- L]
75,228 30,605




NON-CURRENT ASSETS - Pleat and Equipanen!

¥
Computer Furniture & Leasehald Ohifice Total
Equipment Fittings Improvernant Equipment
ooy, 1955 199G 1995 T3 1995 T 1905 196 19495
3 5 L L] 5 3 5 2 5
Al oot unkiss odheranise stabed
Balance 1 ]uj:,l 943,330 4TTATE 131,384 19876 53V 25 SMLI6E Z2394TF  FILZ4A 1841426 1442466
Additions 252765 475020 - L523  75EUE 3060 12024 470 MOAST 485251
Drsposals (97.164) (9778 (2313 (15} . - (5123} (76501) (10d4600) (86,291}
Balance 30 June 10598931 943330 129071 131384 &0G 133 527235 246,078 X94TF 2077513 1841426
Aecusmiu labed dupretiatim
Balance 1 July 37,297 ZADAG4 TIA484  e0410 240,075 190,901 144014 180081 824970 TF11.B56
Depreciation for the year 274 95031 13715 13082 48546 492N ISFIE 0 38392 MRYE 196,779
Writeback on Disposal (95.203) (819 (1417 8 = - (51231 (75450 (101743 (83,565}
Balarce 30 June 483878 367297 BRTEZ  FAA84  2BR2] 0,175 167614 144014 1005995 844970
Written Down Value
AET July 576,033 196,712 57400 &9.466 287060 333&!15 G5 463 13151 ¥ II{“ 5‘455 TA0610
At 30 June 615 053 Sﬂlm 43 2849 8T S00 3-].'-']1 IHT‘ﬂiﬂ ?ﬂi?ﬁi 95|Ii3 II'EEIIEIE ]Iﬂ]bl-l-S-ﬁ
9. CURRENT LIABILITIES - Credtiors 1994 19495
¥ 5
Salaries and Wages il -
Accrued Eup-l:n:u:: B3 642 a0, 506
B4 ZE3 Oy, S
10. CHRRENT LIABILITIES - Progprston _Il"n-r leave entilfements 1994 19495
- 5
Balance 1 July 184,598 176,247
Faid during the yvear (256,062) (228,236)
Provided during the year 277 AN 238,587
Balance 30 June 205,967 186,598
Provision for annual leave loading 36,156
Provision for workers compensation - leave entitlement 2421 5,648
Prowision for payroll tax - leave entitlement 46,105 3% 543
292 pA9 231,789
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1. COMMITMENTS FOR EXPENDITURE

1. Lease Commibments
Agpregate operating lease expenditure contracted for
at balance date but not provided for in the accounts:

1996 1965
5 5
Mot later than one year 418,480 425,949
Later than one year but not later than 2 years 417,339 418,272
Later than 2 years but not later than 5 years 626,008 1,043,347
Later than 5 years -
1461 627 1,887,564
1994 1995
Representing: " 5
Cancellable operating leases 1141 9,543
Mon-cancellable operating leasos 1, 460,686 1,8TR, 025
1,461,827 1,887,560
Mon-cancellable leases are for rental of office space that wene renegotiated in
1993 /94,
2.  Capital Expenditure
Aggregate capital expenditure contracted for
at balance date but not provided for in the accounts: 1996 1995
5 5
Mot later than one year 135,348
Later than one year but not later than 2 vears - -
Later than 2 years but not later than 5 years . 2
Later than 3 yiars -
- 135,348

12 MNOTE TO CASH FLOW STATEMENT
(i} Reconciliation of Cash

For the purposes of the Statement of Cash Flows, cash includes Cash on
Hand, and at Bank,

(ii) Reconciliation of Met Cost of Services to MNet Cash Used on Operating Activitics

for the year.
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WET COST OF SERVICES

Adjustments for items not involving cash:
Depreciation
Proveston for recreation leave
Acceptance by Crown of liabilities
(Increase) /decrease in receivables
{Increase) /decrease in prepay menis
Increase, (decrease) in creditors
Met (gain)/loss on sale of plant
and equipment

Net Cash Used on Operating Activities
1.  CONTINGENT LIABILITIES

There are no contingent liabilities at balance date.

W UNCLAIMED MONIES

There are no unclaimed monies at balance date.

15. PROGRAM INFORMATION

Noles

i

Operating Expenses

Grants & subsidies

{rher
Tatal Operating Expenses
Operating Revenue

Liser charges

Cher revenue

Gaim on sale of non-current assets
NET COST OF SERVICES

Covernment Allocation (i}

Dperating results after
Consctidated Fund Allocation

Total Aszsets

FINANCIAL STATEMENTS

1996 1995
5 5
(5130757)  (4,909,343)
J02T6E 196,779
60,860 55,542
350,283 314,570
{10,074) (19,138)
(44,623) 26,575
(5.223) 13,623
(1,689 (£88)
(8479,455) (4,321 860)

Program 1 Program 2 Total Office Total Office

1906 1996 1996 15495

5 ] 5 5

(2.754.294)  (2,624,652) (337TAME)  [3.112.448)
(2,754.294) (2,624652) (5378%46)  (3.101448)
11,281 100004 21,145 32 46T
39,268 185,546 235215 168,920
396 TH3 1,664 GES
(2702848) (2427909 (5,130.757) (4,904,343)
2,800,120 ZAOLEG3 5201263 3,193,570
97272 126,746) 70,526 284,227
67 5, 40% 587,939 1,273348 1,148,185
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(i) Program 1 - Resolution of Complaints about Police

Crbjectives: Te provide for the redeess of justified complaints and selectively
investigate complaints that ldentify structural and procedural
deflciencies in the police service. To promote fairness, integrity
and practical reforms in the NSW Police Service,

FProgram 2 - Resolution of Local Government, Public Authority and Prison
Complaints and Review of Freedom of Information Complaints

Obpectives: To provide for the redress of justified complaints and selectively
investigate complaints that identify structural and procedural
deficiencies in the public administration.

To promote fairness, integrity and practical reforms in NSW
puhiil: sdministration and maximizie access to Government
information subject only to such restrictions as are necessary for
the proper administration of the Governmient.

fhh  Government Allocations

Consplidated fund recurrent allocation 2,445,000 2,108 060 4,553,004 4,428,000

Consolidated fund capital allocation 192,000 16,000 298,000 451,000

Cronwn acceplance of labalities
Leng Seevice Leave Expense 50,613 49,755 100,368 B, 575
Superannuation Expense 112,507 137,408 249,915 233 9403
2,800,120 2,401,143 E.EU].ﬁﬁ 5,193,570

The Qffice operates on two programs commencing this vear. Consequently amounis last vear by
program were not available.

END OF AUDITED FINANCIAL STATEMENTS
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APPENDIX ONE

LOCAL GOVERNMENT COMPLAINTS DETERMINED 1995/96
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APPENDIX TWO

PUBLIC AUTHORITY COMPLAINTS DETERMINED 1995/96
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APPENDIX
FIVE

POLICE COMPLAINT PROFILE

Complaints about police to the Ombudsman are managed by creating a file for each letter
of complaint. Each complaint file may contain a number of allegations about a single
incident. For example, a person arrested following a brawl at a hotel may complain of
unreasenable arrest, assault and failure to return property, One incident, one complaint,

many allegations.

In cases determined last year 9,850 allegations were made. The following tables list these
in categories and show how each was determined.

(* Note: The category Not fully investigated includes matters discontinued or declined after
preliminary inquiries were made. )

Criminal conduct
Pkt e lully Surpined P Linasbis Cmng i lLidiare Toal
aresiguind sintsined o e
] detEmaned
Conapiracy of (aves up 62 14 15 13 i 104
Theft 159 iz ] k) | i 280
ConecTting 17 1 1] o a 18
Bribsery 04 pxlortion 144 4 ar 21 a 196
Drwngemus of culpable driving i 1 o 1 a 2
g, o ferwes 175 f Fi | 1 0 215
Fraud 11 2 1 1 0 15
Perjury 12 2 Ll 1 ] 15
Smcual assault 4 10 3 fi [ 45
Telephone tapping 2 a & o o 2
Shuedier or manslaaghber B 1 1 o a B
Cnher 128 34 kL] k] 0 M
Total o a7 177 120 0 1.1
Assauli
Calegery Pt Fully Sstaired Mat Unshils e Tetal
brmenalingd b vestairend b
P Aeurminaed
Tnjury 210 51 17 124 i 502
o bnjury 207 My 5 54 0 L4
Total H"T 1] 172 17H ] E4H
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Investigations and proseculions

Cabigery Piniialiy e L Urabir Cpradiafin Totad
tremicaind s ed BT
[} A iEimaasd
Forced conlesseon {u} 1] 3 1 14
Pabrcabion B3 14 F. ] 12 13%
Linjust prosecution 67 3 15 K| 13 14
Saippression of evidence ) 4 4 ik o n
Failure 1o l:mprrily
revicw prostoution 0 | a r o 14
Fanulty investigation
ar prosecution ot o7 Th 42 117 580
Dspules
traffic miringement notioe i i 0 2 1% 223
Failure to prosecule 2 13 17 ] 92 18
Taotal {3 135 143 fif 20 1407
Arrestfdetention/warrant
Calegory Bt Dl 1 Swerlained L Likalle Cammibitaat Tl
vt wawiniead tabe
Ll drimyenisid
U ngustified search or eniry Bl & 14 12 19 1z
L mnevessary use of farce,
damageor ressurces a1 18 13 % L3 s
Faulty search warraml procedare 62 1 16 L 19 R
'Sl.np search 4 1] 1 ] Q [
Impraper detertion
ol il oedcatied persn 1 2 L] [ Q 3
Urireasonable ose of arrest
o delenilon prwers 122 Th 57 21 o FL 1]
Faslure to weithdranw
WALV O P et & 1 L 1] i i
memp-q—r =g of summaons,
wearrand or enforcement order 35 E] 1 i 13 52
Talal 361 L 112 78 s T
Abusive remarks or demeanour
Cabegery bzt fally Sunduined el Lrabir Cisaiibatbons Toasd
srrdagainl il rad L1
" Brsermined
Pace related 2 b 14 12 16 a
Cabwer social projudioe iz i 1 4 3 s 4
Traffic rudeness L] ] 1 [ 155 1
M G i 3 b 109 34
Tatal ki) il 34 Lal 83 LG
Inad vertent wrong teeatment
Catrgery Foon ey Husmumed Mot Linabie Coailisbian Tatal
r— wunluineed Inke
"y detomrmi Al
Adminzabrative maiter
agising from (nvestigalson [ iz L 1z
Property damage 13 1 3 17
Tatal 13 o 13 3 z9
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Breach of police rules or procedure

Cabegury Mok lully  Swealdifend i Unake Carclisam Tatal
irveasigaied wasialrad ol
L] Setrmined
Senial harassment 2 I3 7 i 7 LT
Traific or parking offenses 71 il 19 5 K| 154
Faibare to provide
ordelay legal righas 4 13 23 I3 20 113
Faihare (o petumm property 50 1 8 1o 17 &
Theeats or harassmsnk 333 iz &1 45 131 613
Unreazomable treatmaent 287 5 54 B AT Th3
Crinking ondhsy i 1% 7 i 3 33
Faudty policing 27 (] o i 12 3h
Failure Lo lake action 166 I7 45 n 23 471
reach of police
rules and regulations 49 L] 144 &7 T 1,656
Failare to identify
of wear faimber 1% 2 f a 2 53
Misuse of office 15 n 12 11 4 4
it 210 10 1= i 5 =7
Tatal 2,345 &5 308 285 LE[) 4,393
Information
Cubighry met fully Sealgined Rt Linashie Cercllsion Tatil
i wmalaifend i lbr
(] deiermined

prf.;.prmnllﬁn:tmun

of comfidential information B4 Tﬂ 65 i3 14 =
Filane b privvide

information or nabfy 5 13 1 il L A2
Irapprapriate access

o comfidenizl information ) i ik 13 i 4 1l
Provwidang filse mbormation 58 91 1% 12 & 1496
Tolal 3% %7 111 »w 5 Ll

Management issues

gy Notfely  Soabsined Bk Laabile Condiatim Total
irergaind wlairrd 10 e
[ir] drtriimd ned
l]rl'.:l:-‘ mm.-r.wnring mmn.lumdnrrul B 1] o 1 7 16
[rapprapriate permil / cepce action. & 1 o 1 1 11
Condution of cells or premises 2 2 (1] ik u a
[Nt I7 z 4 il 10 33
Tolal A8 5 4 Fd 18 ]
Taotal BT L7 1,18% E06 1557 A,H50
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APPENDIX SIX

The Ombudiman Act provents the office from releasing any information relating to an investigation
unbess it has been tabled in parliament. For this reason, the majority of the Ombudsman's reports ane
not available to the public. However the following is a list of reports which are available to the public.

SPECIAL REPORTS TO PARLIAMENT

All special reports are listed under the following headings:

Local Government
Freedom of Information
Cimbudsman

Public Authorities
Police

Prisons

Repaorts are placed in chronological order, and some are listed under more than one heading.
Local Government

17.1.199%  Botany Council: Botany Council's challenge to limit the scope of the FOI Act and the
jurisdiction of the Ombudsman.

27.1.1995 Good Conduct and Administrative Practioe.
4.5.19%4 Hawkesbury City Council’s conduct relating to Orange Grove Mall, Richmond,
21521993  Ombudsman’s Report on the Local Government and Community Housing Program.

4.6.1%%0 Soliciting of donations to a council project from developers with propaosals betore the
Council for determination. (Baulkham Hills Shire Council)

PUBLICATIONS LINT

19.3.1990  Report on the failure of Ryde Municipal Council to implement Ombudsman’s recom-
mendations that it adopt a policy notifying owners of adjoining properties of building
apphcations.

Report concerning amendments to the Local Government Act to require councils to
netify owners of adjoining propertics of building applications and to consider the ob-
jections of properly interested persons before determining building applications.

31.3.1989  Inaccurate media account conceming an investigation of Ashfield Municipal Counal

2071988  Tallaganda Shire Council - failure to implement Ombudsman’s secommendations to
set a minmmum amount of the mate under Section 126023 ejlin) of the Local Governmen
Act for vacant flocd liable land.

3151988 Report concerning Bellingen Shire Council and failure to implement recommendations
31,51988  Report concerning the Council of the City of Lake Macquarie's failure to implement

recommendations regarding unreasonable levy of rates,
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#11.1987  Failure to act on recommendations - Randwick Municipal Council, {Leonard)

851987  Report on Mulwaree Shire Council’s public liability claims procedures where liability
in respect of claims has been denied. (2 reports)

14.11.1986  Report on failure of Tweed Shire Council to regulate activities of a quarry.

1541986  Report concerning council employees - whether Public Authority within Ombudsman Act
1741986  Report on failure of Department of Local Government to properly investigate a complaint.
1441986  Report concerning Mulwanee Shure Council failure to give opportunity to make submissicns,
1141985  Report concerning inguiries mto complants agamnst Eurobodalla Shire Council. (Hatton, MP)

1141985  Report concerning Sydney City Council and action concerning lands known as the "Gate
way Site’.

141985  Report concerning the need to amend the Ombudsman’s Act to make clear that local
council employees are within the definition of “Public Authority” under section 5{1).

253.1985  Report concerning Mrs B Reardon and Mudgee Shire Council and water supply.

20.10.1984 Report concerning Hurstville Municipal Council and failure to prevent alienation of
public land.

451984 Repaort concerning Mr D Roberts and North Sydney Municipal Council.

1.5.19a4 Report concerning Merriwa Shire Council and denial of liability.

151984  Report concemning Randwick Municipal Council and processing of claims.

23111983 Report concerning Alderman B Antcliff and others and the Council of the City of Sydney.
211.2.197%  Report concerning Inverell Municipal Council. (Bailey)

1481977  Report concerning the destruction of trees by Lismore City Council.

228.1977  Report conceming the resumption of land by Colo Shire Council. {Bosanguet)

Freedom of Information

17.1.1996  Botany Council: Botany Council's challenge to limit the scope of the FOI Act and the
jurisdiction of the Ombudsman,

17.1.1995  Freedom of Information - the way ahead.

Nov 1994 Freedom of Information Annual Report 1993-1994 (Includes the Omibridsman’s FOD Pali-
cres amd Gurdelines)

APPEMDIX 51X - 203



204

1721994  Proposed amendment to the Freedom of Information Act 1989,

2351990  Report concemning the operation of the Freedom of Information Act 1989 and the func-
tions of the Ombudsman,

26.9.1984  Report concerning the GIO and the failure to reply to a reasonable request fior information.

Ombudsman

1.12.1991  Public interest in releasing the report on the failure by officers of the then Department
of Family and Community Services to respond to allegations of assault of a detainee in
a detention centre.

18.7.1991  Report on the role of the Ombudsman in the management of complaints about police.

21.6.1991  The effective functioning of the Office of the Ombudsman.

1651991  Section 31 Report: Public interest in Releasing the Ombudsman’s Report on Operation
Sue (Rediern Raid).

2101990  Appeintment of an Assistant Ombudsman.

19.7.199%0  Report concerning the Independence and Accountability of the Ombudsman,

2351990  Report concerning the operation of the Freedom of Information Act 1969 and the func-
tions of the Ombudsman.

1881989  Request for urgent amendment to the Ombudsman Act to enable the Ombudsman to
delagate to the Deputy or Assistant Ombudsman a function conferred by section 19(2)
of the Ombudsman Act.

1281988  Misleading and inaccurate newspaper article alleging that the Ombudsman is invests
gating Mr | Hatton, ME

10.9.1987  Report concemning the need to ensure the independence of the NSW Ombudsman’s
Office from restrictions of the Public Service Act and to increase its accountability to
Parlhiament.

10.9.1987  Proposed amendment to the Ombudsman Act to limit application of Item 12, Schedule 1.

13.10.1986 Report on need to amend secrecy provisions.

26.4.1986  Report conceming councl employees - whether Public Authority within Ombudsman Act

2441986  Report on need to end restriction on source from which Ombudsman can recruit inves
tigators of alleged misconduct.

141985  Report conceming the need to amend the Ombudsman Act to make clear that Local
Council Employees are within the definition of ‘Public Authority” under section (1)

121985  Supplementary Report on Secrecy Provisions of the Ombudsman Act.

17.9,1984  Report concerning the Secrecy Provisions and the need to amend the Ombudsman Act
to introduce section 35A of the Commaonwealth Act.

431952 Report on the effectiveness of the role of the Ombudsman in respect of complaints

against police.
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Public Authorities
171995 Psychologists Registration Board.

13121993 Report of the [nvestigation into unnecessary and excessive delays in the handling of
complaints by the Complaints Unit of the Department of Health

(251993 Hl!pm‘l on the anamngnt af Cﬂmmunh}l Sarvices and the H-rmlghan‘l Residential Unit,
13.10.1993 The Meary,/ 5KA Report.
0.11.1992  Report on Toomelah.

29111988  Failure to obtain independent legal advice regarding departmental charges (re: Depart-
ment of Agriculture).

31E.1986  Failure of the Darling Harbour Authority to fully comply with recommendations.

1151988  Report conceming the Commissioner of Motor Transport to comply with recommendat-
ioms res stolen motor vehicles.

851967  Report conceming delay by Water Resources Commission in processing an application
for a joint water supply authority and failure to accept recommendation Lo pay com-
pensation for delay.

1251987  Report concerning the Board of Optometrical Registration refusal to give reasons for
any decision to reject an application.

14.11.1986 Report concerning the failure of the Builders Licensing Board to inform of unavailabil-
ity of insurance benefits and to give reasons for denial of insurance claim.

I1.11.1986  Report on ex gratia payments by NSW public authoritics.
11.11.1986  Report on Port Kembla Coal Loader - Maritime Services Board.

16.10.1986  Report concerning the Board of Senior School Studies refusal te release miarks to student
who sat for leaving and HSC exams prior to 1578,

28.4.1986  Report on delay in increasing rate of statutory interest on cutstanding amounts of com-
pensation,

30.10,1985 Report on Sydney Cove Redevelopment Authority failure to comply with EP & A Act
in giving consent for redevelopment - Grosvenor Place.

72.7.1985  Statement in reply to Minister for Education, Hon M Cavalier M, re: Panania Morth
Pubslic School.

136.1985  Report on NSW Department of Health on procedural deficiencies in the laboratory of
the Division of Forensic Medicine.

1141985  Reporl concerning ex-gratia payments.

11.4.1985  Report on complaint by Mrs R Clayfield MP obo Wilson®s Creek Action Group about
the Forestry Commission of NSW failure to prepare EIS.

2691984  Report concemning the GIO and the failure to reply to a reasonable request for information.
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4.5. 1984

1.5.1984

1.5 1954

1.5.1984

1.53.1984

18.11.1983

18. 10,1983

29111952

Police

1101996

26.8.1906

24.7.1996

2851996

H.12.1595

13.12.1995

7119895

25.1.1995

24.1.1995

19.12. 15954

14.4.1994

17.3.1994

13.12.19%3

25.6.1993

25.1.158593

19.9.1992

6. 12,1991

Report concerning Mr HSS Willis and the Department of Environment and Planning.
Report concerning the decision to sell parts of the Hermitage Reserve.

Report concerning Mr IK Briggs and the Contracts Control Board.

Report concerning citizens of Newtown and the Department of Environment and Planning,

Report concerning MR 5 Jones MI" obo Mrs W] Smith and the Department of Lands
and the Land Commission.

Report concerning Dr M Wainberg, Dubbo Base Hospital and the Department of Health.
Heport coneerning Mr RC Osborne and the Department of Health.

Report on inadequate compensation of land in open space, corridor and similar zones
- Department of Environment and Planning.

The Weston Report - concerning the unrcasonable arrest of Mr Rodney Saunders.
Police and Insurance Investigators.

The Fiat Beport.

Police Conciliation Update,

Confidential Information and Police.

NSW Police Complaints System,

Raymond Denning - withdrawal from the Witness Protection Scheme.

Race Relations and Our Police. {Free)

Police Internal Investigations - poor quality police investigations into complaints of
police misconduct.

Police conciliation - toward progress,

Improper access and use of Confidential Information by police.

Urgent amendments to Section 121 of the Police Service Act,

Urgent amendment to the Police Service Act,

Ombudsman’s report on allegations of police bias against Asian students.

Inguiry into the circumstances surrounding the injuries suffered by Angus Rigg in police
custody and into the subsequent police investigations.

Complaints by Mrs Carolyn Rigg about the conduct of the NSW Police Service.

Report concerming informabon sought in Cheestions on Motice by Mr | Hatton, MP
{tabled 11.12.1991).
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18.7.1991  Report on the role of the Ombudsman in the management of complaints against police.

1651991  Section 31 Report: Public interest in Releasing the Ombudsman’s Report on Operation
Sue (Fedfern Raid).

441980  Failure of the Commissioner of Police to take satisfactory actions in relation to previous
recommendations of the Ombudsman concemning a review of the Special Weapons and
Operations Squad procedures and instructions.

14.1.19%0  Failure to obtain evidence adequate for the successful prosecution of a police officer
charged with assault occasioning actual bodily harm.

151989  Inadequate training and procedures of the Special Weapons Operations Unit. (Blackshaw)

3131989  Concerning a decision made on the basis of madequate legal advice provided to the
Commissioner of Police, (Hunt)

10.11.1%88  Failure to obtain legal advice regarding departmental charges (anonymous and Love),

1961988  Report re: complaints of police misconduct determined between 1 July 1987 and 31
May 1988 that were the subject of investigation under Part [V of the Police Regulation
{Allegations of Misconduct) Act.

16.5.1988  Special report to Parliament on proposals to amend the Police Regulation (Allegations
of Misconduct) Act, 1978,

10.11.1987 Decision to consent to discontinuation of investigation of complaint concerning the
conduct of the Assistant Commissioner {Review), Mr RC Shepherd.

191987  Failure to comply with recommendations contained in a final report under section 28
of the Police Regulation {Allegations of Misconduct) Act. (Power)

10.9.1987  Report concerning proceedings conducted in the Police Tribunal arising from investi-
gations conducted by the Ombudsman. (Parker)

491987  Failure of Police Department to implement Ombudsman’s recommendations ansing
from his reinvestigation of ‘Club 80" complaint.

15 1987 Failure to implement Ombudaman’s recommendations re: arrest and police “verbal”.
(Matthews)

1.9.1987 Failure of the Commissioner of Police to implement recommendations made by the
Ombudsman in a report on the investigation of a complaint by Dr A Refshauge M,
about police conduct during the Redfern Riots of 2 & 3 November 1983.

31.8.1987  Failure to comply with recommendations contained in a final report under section 28
of the Police Regulation {Allegations of Misconduct) Act. (Marashlian)

128.1967  Report concemning the failure of the Commissioner of Police to respond to a report
made by the Ombudsman following the investigation of a complaint by Mr E Azzopardi
about the conduct of police.

4.8.1967  Report on the first three years of the New Police Complaints System,

RS 1087 Report conceming incorrect imprisonment for a fine already paid and inadequate initial
investigation by police.
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27.4.1987

25.3.1987

27.10.1986

24.4.1%85

T4 1986

74198

1.4.1965

25.9.1984

25.9.1984

18.3.1983

18.3.1983

18.5. 1963

18.3.19E3

8310683

1491962

11.E. 15952

4.3.1982

Prisons

451992

2.12.1951

212,191

Report concerning allegations appearing in various recent media reports and statements
by the Minister for Police that the police complaint system is beang abused.

Report concerning Bogdan Ostaszewski and the response of the Police Department to
the report of the Ombudsman (refer to report 1.4.1935).

Repaort on delay in investigation of a complaint by Paul Mortimer.

Report on need to end restriction on source from which Ombudsman can recruit inves-
tigators of alleged misconduct.

Report under section 31 & 32. Complaints by Miles and McKinnon,

Repaort re: Miss WS Machin MI* obo Mr F Steward about delay in investigating complaint
that police assaulted blind people,

Report concerning injuries sustained by Mr Bogdan Ostaszewski.
Report concerning complaints against police - Ainswaorth and Vibert.

Report concerning Administrative Procedures in the Traffic Branch of the NSW Police
Department.

Repaort on the affairs of the Parramatta Police Citizens Boys Club. (Azzopardi)
Report on complaint against police by Mr EL Nam.

Report on complaint against police by the Aboriginal Legal Service obo May, Dhomm,
Boyd & Bailey.

Report on complaint against palice by Neil Andrews, Solicitor, Aboriginal Legal Service.
Report on complaint against police by Mr James Matheson.

Report concerning complaint against police by CAMP Lobby Litd,

Report on the limitations re; handling complaints against police - Blank Search Warrants.
Report on the limitations re: handling complaints against police - Tow Truck Racket.

Report on the effectiveness of the Office of the Ombudsman in respect of complaints
against police,

Report concerning the Prisons (Segregation) Amendment Bill 1992

Failure of the tormer Department of Family and Community Services to issue instruction
to Superintendents and staff on the requirements of the Children (Detention Centres) Act
and its regulations, in terms of minor and serious behaviour and, in particular, instruc-
tion on dealing with assaults on detainees by detainees.

Public interest in releasing the Ombudsman's report on the failure by Officers of the then
Department of Family and Community Services to respond to allegations of assault of a
detainee in a detention centre.
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1741986  Report on failure of Department of Corrective Services to accept Ombudsman's recom-
mendations for payment of compensation for illegal detention.

14.4.1986  Report on failure of the Department of Corrective Services to accept Ombudsman’s
recommendations for establishing command structure and guidelines for control of
prisons during strikes by prison officers.

15.3.1985  Report on the Corrective Service Commission and the treatment and rights of protection
prisoners. (Own Motion)

M4.6.1982  Report concerning cell searches at Parramatta gaol, January, 1582
961982  Report on the assault of Maria Jason at Mulawa Training and Detention Centre.

.11.1978  Report concerning the investigation of certain complaints made by prisoners by the
Royal Commission into NSW Prisons.

ANMNUAL REPORTS

Avaialable from 1975 to 1995

MAMNUALS

1956 Ombudsman's Protected Disclosures Guidelines (1st edition) 510

1945 Ombudsman’s Good Conduct and Administrative Practice: Guidelines for Councils
(2nd editon) 330

1995 Ombudsman’s Good Conduct and Administrative Practice: Guidelines for Public Au-

thorities and Officials 550

1645 Effective Complaint Handling Guidelines 510
1994 Cmbudsman’s FOU Policies and Guidelines 330
1994 Electorate Officers Information Kit
EROCHURES

1. General information

2. Problems with a police officer?

3. Problems in gaol?

4. Trouble with council?

5 Unhappy with an FOT decision?
6. Some tips on making a complaint.

7. NSW Ombudsman - Your Watchdog, printed in: Arabic, Chinese, Croatian, Greek, Italian,
Serbian, Spanish, Turkish and Vietnamese,
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APPENDIX

SEVEN

NSW OMBUDSMAN - DISABILITY STRATEGIC PLAN ANNUAL REPORT FOR THE

PERIOD ENDED 30 JUNE 1996

In April, 1995 the Ombudsman submitted to the Office on Disability the Disability Strategic Plan for her office.
This plan is required under section % of the Dsability Services Act and its aim is to identify and implement
initiatives that will enhance service delivery to people with disabilities,

The following is a report on the implementation of the plan.

REPORT FORMAT 1

PROCESS ITEMS REPORT

Process item

Commeni

1. Stated commitment to disability planning by man-
agement which is communicated o staff,

The Ombudsman and Management Committee
strongly support any avenue that improves our
service delivery to all groups but particularly peo-
ple who are in some way disadvantaged.

The support for our disability planning is commu-
nicated to staff at induction and then on a reguliar
basis through access and awareness activities.

2. Establizsh and implement planning structure and
processes with customer representation.

Imitial contact has been made with a number of
communily organisations in the implementation

of strategies (eg Royal Blind Society).

Further consultation will occur during the coming
year,

3. Establizh staff disability awareness process/ pro-
gram.

All staff will be informed of the office’s Disability
Strategic Plan at induction. In addition, informa-
ticn brochures etc obtained from peak bodies will
be circulated to staff on a regular basis.

4. Develop and refine data base - customer and staff,

Statistics on staff have been collected (on a volun-
tary basis) for EEQ reporting purposes for some
fime, The office has a 1000 reponse rate.
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Process item

Comment

4. conk...

Some statistics on clients are obtained through our
client surveys, However these are only a sample of
people who use our services, not all.

The issue of collecting statistics will be discussed
by the Access and Awamess Planning Committee.

5. Review representation of people with a disability
in consultation processes and advisory and policy
structupes,

While the Ombudsman recognises the value of cus-
tomer councils, her limited rescources makes it im-
possible to for her to establish and maintain such a
council.

& Develop accessible and appropriate complaints
and appeals mechanism for people with a disability.

The office has an internal complaints mechanism that
could be used by staff with a disability.

The office has developed guidelines on internal com-
plaints handling mechnaism that have been circu-
lated to other agencies and have been endorsed by
the Premier im & recent Premiers Memorandum.

7. Initiate evaluation and review process with cus-
tomer representation. Link with broader stand ards
and Chaality Assurance process.

This plan will be incorporated into the office’s Cor-
porate Planning Cycle and will be evaluated as part
of our corporate performance. Therefore, formal
evaluation will be by the management committee,

We alse plan to evaluate the program through gen-
eral client surveys conducted at least every two
YEears.

REPORT FORMAT 2

OUTCOMES REPORT

Key Result Area 1

Te ensure access for people with a disability
fo services provided by the NSW Ombudsman

Strategy Review building access for people who have a
disability
Action * Review building access for people with a sight

or physical impairment and make recommenda-
tions to building management for changes to
improve access if required

* Ensure all country putreach venues are accessi-
ble o people who have a physical disability
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Key Result Area 1

To ensure access for people with a disability
to services provided by the NSW Ombudsman

Target

*  Review of building accessibility and recommen-
dations put to building management by end
April, 1995,

* All venues for country outreach visits are ac-

cessible for people with a physical disability

Responsibility

Manager Administration and Public Relation Dfficer

Status

Discussions have occured with Building

Management

Comment

The Ombudsman can only recommend to building
management that accessibility issues be reviewed
and improvements made where needed. 1f improve-
ments ane not made, the office will take this into con-
sideration when repegotisting future leases.

Key Result Area 1

To ensure access for people with a disability
to services provided by the NSW Ombudsman

Skrategy

Review access for people with a hearing
impairment

Action

* [Purchase a TTY telephone and train staff in its use

* Promote the telephone by including the number
on stationery brouchers, forms and advertise-
ments

= Write to peak organisations advising them of the
telephone number

*  Advertise the telephone number in peak organi-
sation newsletters and other appropnate media

* Continue advertising country outreach visits in
regional and local press

Target

* TTY installed and training completed by Sep-
tember, 1995

* Publicity program to be completed by Decem.
ber, 1995

Responsibility

Manager Administration and Public Relation Officer
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Key Result Area 1

To ensure access for people with a disability
ta services provided by the NSW Ombudsman

Status TTY telephone installed and number publicised on
letterhead and brochures
Comment The above action implement. New strategics te be

developed.

Key Resull Area 2

To ensure apportunities for work and
career development

Strategy

Provide appropriate work place technology and
equipment for staff who have a disability

HAction

*  Aszess the equipment needs of new staff who
have a disability

* Undertake a survey of existing staff to ensure
current staff with a disability have access to re-
quired technology

* Ensure appropriate staff receive available litera-
ture on equipment available to assist people who
have a disability

*  Aszmess the need of special equipment for new
skaff

*  Provide funds in the annual budget {or the pur-
chase of special equipment for staff who have a
disability

Target

*  Staff with a dizsability will have specialised equip-
ment available to assist in performing their du-
Lres.

s Funds will be available for purchasing appro-
priate equipment for staff who have a disability.

Responsibility

Manager Administration

Status

Needs of staff who have a disability are discussed
with the individual staff member and equipment
purchases made if required. Funding has been pro-
vided from existing stores budgets.

Comment

12% of staff have indicated that they have a dis-
ability (Source: EEQ statistics). Where necessary,
modifications to work have coourned as well as the
purchase of specialist equipment.

APPEMDIYX SEVEMN
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Key Result Area 2

To ensure opportunities for work and
career development

Strategy

Eeview the principle of reasonable adjustment, as it
applies to the workforce, including position descrip-
tions for new and existing staff

Action

=  Heview existing internal policies on employment
that will impact on people who have a disability

*  Ensure the principle of reasonable adjustment is
included in these policies

* Provide information for managers and supervi-
sors to raise awareness of reasonable adjustment

* Review through discussion with staff who have
a disabilty, the implementation of reasonable ad-
justment

Target

Improvements in individual productivity as posi-
tions are tailoned to special needs (to be assessed
under performance system)

Responsibility

Manager Administration

Status

This is being done on a case by case basis, A number
of staff have had their duties reviewed in accord-
ance with the principles of reasonable adjustment.

Comment

There has not been any difficulty to date in modify-
ing position descriptions of staff under the reason-
able adjustment principle. It is not envisaged that
any difficulty will ocoar in the future.

e 2

Key Result Area 2

To ensure opportunities for work and
career development

Strategy Provide opportunitics for the employment and
training of people who have a disabality
Action = Identification of pasitions that could be filled by

a person with a disability and amend position
descriptions as mequired

* Contact peak bodies which assist people with a
disability to find employment when appropriate
positions become available

ANMUAL REPORT
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Key Resull Area 2

To ensure opportuniifes for work and
career development

Action cont...

s [nvestigate opportunities for temporary em-
ployment or work experience

* Develop and monitor career development
plans for staff with a disability in line with
the office’s performance management system

Target

Inceease over ime the number of staff who have a
disability

Responsibility

Manager Administration, Managers and supervisors

This strategy has not been fully implemented as yet
although the office has explored participating in vari-
ous fraining programs.

Comment

The percentage of staff who have a disability has
been fairly consistent over the past few years at
about 12-14%. The office will explore training and
other options available during the next year to pro-
vide further opportunities,

APPENDIX SEVEN
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E

LEGHL CHANGES

lGHT

During the year the following legislation, or legislative amendments, were introduced:

I, Witness Protection Act 19895;:

The details of the effect of this legislation are discussed in the "Witness Protection’ chapter of this
Repaort.

2. Police Legislation Amendment Act 19%46:

* Schedule 2 of this Act amends Part 84 of the Palice Sermice Act 1990, Details of the effect of the
amendments are discussed in the Police chapter of this Report.

+ Schedule 4 of this Act:

a. amended section 35A of the Ombudsinan Act to extend the immunity of the Ombudsman and
stalf to cover acts, matters, or things done or omitted to be done for the purpose of executing any
Act (the immunity was previously limited to the Ontledsman Act);

b. amended section 37 of the Ombudsman Agt to create offences for reprisal action against persons
whio have complained to or assisted the Ombudsman and reverses the onus of proof where an
employee is dismissed or prejudiced in his or her employment for or on the account of the em-
ployee assisting the Ombudsman;

<. made various consequential amendments arising out of the Police Integrity Conpmission Act
1956, in particular the extension of the role of the Joint Parliamentary Committee to cover the
Police Integrity Commission.

3, Police Integrity Commission Act 1996:

Details of the effect of this legislation concerning complaints about police, and the relationship be-
tween the Police Integrity Commission and the Ombudsman, are discussed in the Police chapter of
this Heport.

4. Statute Law {Miscellaneous Provisions) Act (Ne. 2 19495

¢ Details of the new section 52A inserted by this Act into the Freedonr of Information Act are dis-
cussed in the Freedom of Information chapter of this report.

# A new sechion 13AA was mserbed into the Omberdsimun Ak to remove any doubt as to the Om-

budsman’s power to make preliminary inquinies to determine whether to make particular con-
duct of a public authority the subject of an investigation under that Act.
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DRAFT PRINCIPLES OF

ADMINISTRATIVE GOOD
CONDUCT

The BWNSW Parliament, and the Government of
the day and the people of NSW are entitled o
expect that all State and Local Govermment of-
ficials perform their duties to the highest
standards. This includes the right to expect the
conduct of all public officials to be in accord-
ance with accepted principles of good conduct
in public administration.

The view of the NSW Ombudsman as to the
basic standards of conduct expected of public
officials are set out below. These standards are
based on the work of the Ombudsman over the
past 21 years, and incorporate relevant princi-
ples of administrative good conduct drawn
from the publications listed at the end of the
document.

This guide is intended to provide, in one easily
acceszible source: general guidance on the
standards of conduct expected by the NSW
Ombudsman; to assist public officials in the per-
formance of their official duties; and assistance
o public sector agencies in the training of staff
and the development of codes of conduct.

1. COMPLIANCE

1.1 Compliance with the law, orders
and policies

A fundamental principle of public administra-
tion is that public officials are required to com-
ply with both the letter and spirit of applicable
law. They are also legally obliged tocomply with
the lawful and reasonable orders of their em-
ployer which relate to matters of employment.

APPENDIX NIME

Ome of the primary reasons for the existence
of public authorities and public officials is to
give effect to the lawful policies of the Gov-
emment of the day (or council in the case of
council staff).

1.2 Obligation of fidelity

Public officials must ensure that they always
act in accordance with their obligation of fidel-

ity (including lovalty}) to their public authority.

2. INTEGRITY

2.1 Honesty

Public officials should promaote public confi-
dence in the integrity of public administration,
They should encourage the highest standards
of honesty and avoid any conduct which could
suggest or give the perceplion of any depar-
ture from this.

2.2 Good faith

FPublic officials are obliged to act in good faith,
ie.: honestly; for the proper purpose; on relevant
grounds; and without exceeding their powers.

2.3 Improper or undue influence

Public officials should not seek to gain, either
directly or indirectly, any advantage for them-
selves, members of their family, relatives, busi-
ness associates, Friends or the like, by influenc-
ing the conduct or the making of any decision
by another public official.

2.4 Improper advanfage

Public officials should not take advantage of
their status, position, powers or duties for the

ra8
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purpose of obtaining any unauthorised pref-
erential treatment or other improper advan-
tage for themselves or any other person or
body.

2.5 Confidential infermation

PPublic afficials should not seek or obtain any
financial benefit or other improper advantage
for themselves or any other person or body
from any information to which they have had
access in the course of their work.

Public officials should not disclose any infor-
mation obtained in connection with the per-
formance of their official duties unless such
disclosure is authorised.

2.6 Gifts and bribery

Public officials should not seek or accept any
gift or benefit if such action could reasonably
be perceived as intended or likely to cause
them:

¢ loact in a particular way (including making
a particular decision);

# to fail to act in a particular circumstance; or

# to otherwize deviate from the proper
course of their official duties,

2.7 Use of public resources

Public officials should be scrupulous in their
use of public property, official services and fa-
cilities and ghould not permit their misuse by
any other person or body.

2.8 Economy and efficiency

Public officials should strive to obtain value for
money and avoid waste and extravagance in
the use of public resources.

3.  PUBLIC INTEREST

In the performance of their official functions
and duties, public officials must act in the pub-
lic interest, for the common good. Public offi-
cials must not make decisions, or otherwise
act or fail to act, in order to further their pri-
vate interests (eg. to gain any financial or other
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material benefit for themselves, their immedi-
ate family, relatives, business associates or
friends).

Decision-makers, and persons providing writ-
ten reports to decision-makers, should fully and
appropriately disclose any conflicts of interest
they may have in the matter under considera-
ko,

4. FAIRNESS
4.1 Impartiality

Public officials should perform their duties
impartially, particularly when exercising statu-
tory discretionary powers or delegated author-
ity. They should deal fairly and equitably with
all members of the public and their colleagues.

4.2 Procedural fairness

There is a presumption that the rules or princi-
ples of procedural faimess (ie. natural justice)
must be observed by public officials when ex-
ercising statutory powers which could affect the
rights, interests or legitimate expectations of
individuals.

4.3 Reasons

The giving of reasons for decisions is one of
the basic principles of good public administra-
tion and is often a requirement of procedural
fairness (ie, natural justice},

Reasons should fully explain a decision ina way
that is simple and easily understandable.

4.4 Notification of rights of
objection, appeal or review

Members of the public should be adequately
informed of any available rights of objection,
appeal or meview (both internal and external)
where they are adversely affected by a decision,
or & decision is otherwise one which they po-
tentially might wish to challenge.

4.5. Reasonableness

Public officials should always act in ways thal
are reasonable in the particular circumstances



that apply. This includes a reasonable propor-
tomality between the ends to be achieved and
the means used by public officials to achieve
them.

5. TOLERANCE

Any decision or the provision of services or
facilities which favours one or mope persons
over others is inevitably discriminatory and
therefore partial (eg. additional assistance for
peophe with special needs). However, decisions
and actions by officials which unfairly or un-
lawfully discriminate against an individual or
group are unacceplable.

Public officials should always act in a manner
that is inclusive and tolerant of people regard-
less of: linguistic, cultural, religious, ethnic,
national or racial backgrounds; physical or
mental attributes or disabilities; age; or gender
or sexual orientation,

6., COMPETENCE
6.1 Advice

Public officials have a responsibility to ensure
that all advice given by them to any person in
the performance of their official duties is accu-
rate, frank, impartial, complete, and timely.

6.2 Care and attention

Public officials must exercise reasonable care
in the performance of their duties, and exer-
cise of their powers. While on duty, they should
give their whole time and attention to official
business.

6.3 Timeliness

Decisions should be implemented and statu-
tory obligations carried out:

¢ in accordance with any statutory deadlines
that may apply; or

¢ within reasonable peniods of time,

and in either case, without undue delay.

APPENDIX MIME

7. ACCOUNTABILITY
7.1 Scrutiny

Public officials are accountable for their deci-
sions and general conduct to their supervisors,
their public authority, their Minister and Gov-
emment of the day (where applicable), the Far-
liament, and ultimately the people of NSW {or
their communities in the case of councils)

7.2 Complaints and disclosures

Complaints from the public and disclosures by
staff should be viewed and treated as impor-
tant ways for management to be accountable
to the public, as well as to review the perform-
ance of the organisation and the conduct of in-
dividual members of staff, contractors, consult-
ants and the like.

7.3 Performance review

It 15 a fundamental principle of good public
administration that the conduct and perform-
ance of public offictals should be adequately
and regularly reviewed.

7.4 Records

Public officials should create and maintain full
and accurate records which document their
activities and the reasons for their decisions.

7.5 Correclion of mistakes

Public officials must ensure that any mistakes,
errors, oversights or improprieties {(whether
personal or organisational), once identified, are
rectifted voluntarily and promptly.

7.6 Access to information

Information is held by both state and local gov-
ernment on behalf of the people of this State.
They have a right to know what has been or 15
being done or contemplated by government,
unless there are good and lawfil reasons for
access to be restricted.

7.7 Privacy

The promotion of access Lo information must
not be at the expense of the individual's right
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to privacy. Members of the public have a right
to expect that information held by government
concerning their persenal affairs will not be un-
lawfully, unreascnably or improperly disclosed

7.8  Administrative practices

Public authorities, and public officials in man-
agement positions, should ensure that appro-
priate management struclures, systems and
practices are in place to ensure proper account-
ability, compliarce with applicable procedures
and practices, and that activities are carried
out 1 ways which are legal, reasonable and
professional.

8. CONSULTATION

Public officials should ensure that, wherever
possible, there is adequate, meaningful and
timely consultation with affected, or potentially
affected, persons before decisions are made.

9. SERVICE

9.1 The primary purpose of public
afficials

The primary purpose of public officials is to
serve the public, the Parliament, the Govern-
ment of the day, their Minister {if applicable),
their public authority {including a council,
where relevant), other public authorities and
their colleagues,

9.2 Standard of service

Citizens have a legitimate expectation that the
service they receive from all public authorities
and public officials will be to the best standard
that can practicably be achieved. Public au-
thorities and officials are obliged to provide
quality services to the public and to strive to
improve their standards of service.

9.3 Courlesy
In performing their official functions and du-

ties, public officials must treat all people with
courtesy and respect.
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9.4 Conflict resolution

It is in the interests of public authorities (in-
cluding local councils, where relevant), the
Government of the day, the public generally,
and in particular the individual members of the
public concerned, that public authorities at-
tern pt to resolve disputes, where possible, with-
out recourse o the courts.

9.5 Coordination

Active and positive steps should be taken to
ensure full and proper Haison and coordimation
between public authorities {or different compo-
nent units of a public autherity) and public offi-
cials, particularly where there is the potential for
unnecessary duplication, confusion or conflict.

4.6 Documentation

Correspondence with the public and forms
used by public authorities and public officials
should be written in plain language, using sim-
ple terms and easily understandable formats.

9.7 Accessibility

The offices of all public authorities (or relevant
component units of public autherities) that deal
with the public should be easily accessible o
all members of the public, including those with
disabilities.

9.8 Titles and names

The names of public authorities and their van-
ous component units, and the position titles of
public officials who deal with the public, should
be self-explanatory, reflecting clearly and sim-
ply their main function(s).

10. HEALTH, WELFARE AND
SAFETY

Public authorities and public officials in man-
agement positions are required to ensure that
their premises adequately provide for the health,
welfare and safety of the staff of the authority
and members of the public who use them.



FURTHER ADVICE OR GUIDANCE:

Further guidance on good conduct in public
administration can be obtained from the NSW
Ombudsman (02-9286 1000) or be found in the
foflowing publications:

¥

Adrrinistrative Good Condiec!, NSW Ombuds-
man 1996;

Code of Conduct for NSW Public Agencies:
Policy and Guidelines, PEQ, 1996;

Fraud Control: Developing an Effective Strat-
ey, Audil Office, 19594,

Ombudsnun's Good Conduct and Administra-
tive Practice: Guidelines for Public Authorities
amd Officials, NSW Ombudsman, 1995;

Ortbudsrman’s Good Conduct and Admeinistn-
tive Practice: Guidelines for Councils, (2nd edi-
ticnp WNSW Ombudsman, 1995; and

Practical Guide to Corruption Prevenfion,
ICAC, 1996,

NOTE:

This document is a summary of an Cmbuds-
man publication entitled Administrative Good
Conduct. It is intended for wide distribution

to all public sector employees in NSW.
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APPENDIX

T

CODE OQF CONDLUGT

E N

BACKGROUND

The office of the Ombudsman {5 constituted under the Ombudsman Act, 1974, Tts operations are
governed principally by that Act and the Police Service Act, 1950, It also has specific operational
responsibilities under the Freedom of Information Act, the Telecommunicahions {Interceplion) (Net South
Wiles) Act and the [ndependent Commission Against Corruption Act.

The office is accountable to the public of NSW through Parfiament and its operations are essentially
independent of the government of the day. The office has a prime obligation to the public interest
which demands that the work of the office and the conduct of its officers and staff must maintain
public confidence and trust,

The basic charter of the office is to receive, investigate and report on complaints about the adminis-
trative conduct of public authorities and alleged misconduct of police officers, to determine com-
plaints and, where appropriate, to make findings and recommendations.

The mission of the NSW Ombudsman is to safeguard the public interest by providing for the redress
of justified complaints and promoting fairness, integrity and practical reforms in public administra-
tiom in NSW,

In pursuit of this mission the office seeks the achievement and maintenance of high standards of
conduct on the part of the State’s public authorities. It seeks to maintain standards no less high on its
own part,

INTRODUCTION

This code applies to the Ombudsman and all staff of the office, whether by way of appointment,
secondment, conteact, temporary arrangement or on a fee for service basis. It is subject to annual
review, and revision from time to time as circumstances require.

The code has been developed to provide practical guidance to all staff in their performance of their
duties and in handling situations which may present ethical conflicts.

It sets out basic principles which officers and staf are expected to uphold and prescribes specific
conduct in areas central to the exercise of the Ombudsman’s functions and powers.

The document cannot cover every possible situation which may arise. If you are uncertain of what
to do in a particular situation, ask your supervisor or a senior officer for guidance.

The code will be reviewed annually and updated. If you have comments or suggestions for improy-
ing the code, please refer them to the Manager Administration who has responsibility for reviewing
this code.
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BASIC PRINCIPLES

Thi: public have a right to quality service from the NSW Ombudsman. That service will be charac-
ferised by:

# the vigorous pursuit of truth, without fear or favour;

¢ courteous, altentive and sensitive treatment of individuals and organisations that the office deals
with;

# conscientious and competent discharge of all duties and responsibilities;
% fair procedures;
+ the setting aside of personal interests and views in discharging functions;

# the efficient and effective use of the resources of the office.

LEGISLATIVE OBLIGATIONS

You are obliged to always act in accordance with the provisions of the legislation under which the
office undertakes its functions {Omibudsmmn Act 1974, Police Service Act 1990, Protected Discloseres At
1994, Witmess Protechion Act 1995, Telecosnmunications {Intercephion) (New South Wales) Act 1987, Free-
dairy of Informietion Act 1989, and Independent Commission Agaimst Corrupdion Act 1388) and the Om-
budsman’s policies, directions and delegations as set out in memoranda and procedure manuals.

You are to become and remain fully conversant with those instruments,

You should also be conversant with the principal provisions of other public sector legislation having
general effect upon the office, including the Public Sector Mamagemen! Act 1988, the Anti-Discrimina-
finre Act 1977, the C:'n'upﬂ!i'mml Health gnd Safedy Act 1983, and the Public Finance and Awudit Act 1953
and observe them.

PERSONAL CONDUCT

You are to deal with other staff and the public with honesty, courtesy and consideration, and to refrain
from conduct or behaviour which may damage the reputation and standing of the office and its staff.

You must not discriminate or deal unfairly with complainants, public authorities or fellow officers
on the grounds of:
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& sox, age, marital status or pregnancy;

¢ race, colour, nationality, ethnic or social origin;

+ physical or intellectual disability or impairment;
+ sexual preference; or

¢ religious or political belief.

DRESS AND APPEARANCE
Your dress and appearance need to be appropriate to the formality of your official duties. Casual
clothes are not to be worn on official visits or when interviewing public authorities. If involved in a

section 19 hearing, officers are expected to dress to a standard that would be expected of legal
representatives in a court

PROFESSIONAL CONDUCT

You are expected to discharge your duties with care and thoroughness, in complianoe with all Law-
Ful instructions and with close attention o

# honesty and integrity;

¢ accuracy and completeness;

& consideration of all relevant facts;

¢ particular merits of the case;

¢ impartiality and procedural faimess;
¢ equity and natural justice;

¢ accountability;

¢ consistency, all things being equal;

*  office policy;

¢ discretion and tact;

# conflicts of interest.

You must maintain adequate documentation to support any decisions made.
You must not unduly delay taking action or making decisions,

Any verbal communications on sensitive or important matters are to be recorded accurately and
immediately and brought to the attention of an appropriate senior officer,
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CONFLICTS OF INTEREST

To maintam the integnty of the office, personal interests (financial and otherwise), assocations and
sctivities must not conflict with your duties. The Ombudsman is entitled o know if there is even a
remote possibility of a conflict arising.

You must make full and frank disclosure to the Manager Administration or the relevant statutory
efficer of any conflict, either real or potential, which may be seen to impact on the impartial exercise
of your duties. All conflicts of interest are to be noted in the conflicts register maintained by the
Manager Administration. This register contains all disclosures by staff of matters which are or
could potentially result in conflicts of interest arising out of the performance of their duties with this
office.

If necessary, vou may need to disqualify yourself from having any involvement in particular matters
whre that conflict arises, subject to the agreement of the relevant statutory officer.

[f you are in any doubt whether to disclose a potential conflict of interest, you have an obligation o
consult your Complaints Manager, the Manager Administration or the relevant statutory officer.
Such consultations will be treated confidentially and may aveid harm or embarrassment to the
office and yourself.

ACCEPTANCE OF GIFTS OR BENEFITS

You must not accept any gift or benefit that could be seen by a member of the public as intended or
likely to cause you to do your job in a particular way, or deviate from usual procedures.

Generally any such offers should be declined except in cases where the offer is of some token kind
and it would be rude or offensive o refuse, o where the offer is also to associates who share a
common task and purpose and which does not impose any obligations that may conflict with your
duties eg, maodest hﬂ'ﬁpih]“}" offered on vistts to institutions, during meetings of working parties,
selechon commuttees o

You must always decline offers from individuals or organisations that are complainants to the office
or that you know to be the subject of an investigation by the Ombudsman,

You must never solicit any money, gift, benefit; travel or hospitality in association with your duties.

CONSULTATION AND REPORTING

You have a duty to report any operational problem or difficulty you identify to your direct supervi-
sor, or where appropriate, to a more senior officer.

You have a duty to consult your colleagues or supervisor when you have any doubt about the way
in which you should exercise your delegated powers or fulfil your duties.

You have a duty to seek approval for any action that you do not have delegated authonty to take or
that is the subject of any specific direction or policy of the Ombudsman or a senior officer requiring
consultation or approval.

You must report without delay to the Complaints Manager or the relevant statutory officer any
complaint that is made about the exercise of the functions of the Ombudsman or the conduct of
vourselfl or another staff member.
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You must inform the Ombudsman of any case where there s reason to suspect corrupt conduct
within the meaning of the Indeperdent Commission Ageinst Corruption Act whether occurring within
or outside the office in view of her obligation of notification under the Act.

GENERAL ACCOUNTABILITY
You are responsible for your own acts and omissions and will be held responsible for them.

If you have a supervisory role, you will also be held responsible for any foreseeable acts and
omissions of your staff which by their seriousness, repetition or commaen occurrence are matters
that you should know of and correct if you are exercising responsible management, leadership
and supervision

If you have a supervisory role, you therefore have a duty to make sure the staff under your control
or leadership have a clear understanding of their duties, how they are expected to perform those
tasks, and what results are expected.

You must notify the Ombudsman or the relevant senior officer of any precautionary or remedial
action that is necessary to take in respect of any staff under your leadership or supervision or any
funetion or responsibility of the Ombudsman which vou are unable to take yourself.

CONFIDENTIALITY

You must always comply with the obligations of confidentiality in respect of the work of the office
prescribed by the legislation under which the office undertakes its investigations, monitoring and

TepOrting.

You musk not access or disclose any of the sensitive information that the office receives or has access
to except in the proper performance of your duties.

You must not use any information that vou obtain in the course of your duties to gain improper
advantage for yourself or for any other person, that would cause harm or discredit to the office or
any person, or would be inconsistent with your duties.

PUBLIC COMMENT

Thie section should be read fn conrfunction with the Media Policy amd the memorandum concerning disclosire
of informaton dated 19 December, 1984,

You must not engage in public comment, whether through public speaking engagements, comments
to newspaper of radio or television journalists, letters or articles to newspapers or other publications
that:

+ comments on the work of the office unless you have prior permission or delegated authority of
the Canmbudsman;

¢ is the expression of private views but by implication is capable of being perceived as official
comment from this office.

You can disclose official information which is normally given to members of the public secking that
imformation.
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In discussing any other work of the office outside the office, you must confine yourself to material
that has entered the public domain by way of annual reports, special reports to parliaments, reports
of the Joint Parliamentary Committee on the COmbudsman, media releases authorised by the Om-
budsman or public addresses given by the Ombudsman or other statutory officers.

You must refer all media enquires to the Media Officer unless you are the designated officer to take
madia calls in relation to some specific issue.

The constraints on public comment and the obligations to observe and protect confidentiality still
apply when you leave the employ of the Ombudsman.

You must use any resources and equipment of the office economically and without waste,

When using equipment you must exercise care and follow service requirements. When using shared
equipment, you must ensure that your use does not unnecessarily impede access by others or as-
sume unreasonable priority.

You must not use your work time or obtain or use stores items such as stationary, equipment or
postage for a private purpose unrelated to the work of the office unless authorised. There are some
reasonable exceptions to this rule. For example, you may use the phone for private local calls if they
are short, infrequent and do not interfere with work, and send and receive private fax messages a8
long as they are local, infrequent and do not interfere with the work of the office.

When using office resources for an authorised private purpese you must ensure that they are secure
and properly cared for, used in your own time, do not interrupt the work of the office or access by
colleagues for official purposes, and supply any consumables yourself,

When you leave the employ of the Ombudsman you must return all equipment and documents that
belong to the office.

You must not incur expenditure on behalf of the office unless authorised. If incurning authorised

expenditure, you must adhere to all relevant requirements of the Public Fimance and Audit Act, Treas-
urer’s Directions, office policies and any financial delegations you have.

You must maintain security of the office and any keys or mil keys that you have.

You must make yourself familiar with any security procedures followed in the office including emer-
gency and fire procedures.

You must obtain approval from a senior officer delegated to give such approval for any outside
employment that you intend to engage in or are considering.

You must nod engage in any outside employment or remuneration that would conflict or compro-
mise your duties as an officer of the Ombudsman.
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You should be aware of the various sanctions that may be applied for the breach of any provision in
the legslation governing the work of the Ombudsman or your employment under the provisions of
the Public Sector Managentent Act.

Sanctions may be applied if vou are involved in:

# unacceptable behaviour, either in the course of your duties or in your private life that would
bring discredit on the office of the Ombudsman or the public service;

* unsatisfactory performance of your duties;

& hreaches of this Code of Conduct;

# breaches of your terms of employment;

¢ breaches of any provisions of the Acts mentioned in this code;

Any sanctions applied will depend on the seriousness and nature of the breaches and may include
counselling by a supervisor or member of senior staff, a record of behaviour being documented and

placed in your personnel file, the deferment of salary increments, not being recommended for re-
newal of contract, formal disciplinary or criminal action.
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I N DEX

This index is designed to provide a convenient
guide to the various matters canvassed in this
report, It does not purpoert to index every
reference 1o a particular subject or topic.

A

Abosiginal and Tores Strait ks, people 4.
See also Indigenous people;
Paolice: Aboriginal issues

Aboriginal Complaints Unit &

Arcess and awareness 4, 154-1564

Accountability 58

Administrative Good Conduct 222-228

Alternative Dispute Besolution (ADR)
T61-164

Anti-Discrimination Board 8

Appeals 70, 72

Archives Authority 123

Atormey General’s Depaniment 138

B

Blue Mountains City Council 114
Board of Studies 132-133, 163-164
Botany Council 128-129
Brochures. 158
Budget 6-7
Building applications 103,
Lep also Local Government

FOx 124
Building Services Corporation 76-77, 139
Bush Fires Act 106

C

Campbelltown City Council 108
Casino Control Authority 129-130
Charges 75, 77
Chiet and Senior Executive Service 170
Children 7-0
Chiltdren's Advocate B
Children's Ombudsman 7
Client services 153-164
Code of Conduct 170, 222-228
Commercial Services Group 88
Commonwealth Ombuedsman %
Community Services Commission 8
Community Services, Depanment of 137
Complaint Handling in the Public Sector
{CHIPS) 160-161,
See alsp Local Government
Investigation Technigues Conference 161

IMDEX

Conflict af interest 65-66.
Zpe alsp Local cowncil; conflict of interest.
See atso Police: conflict of interest
Consultants, 3ee Freedom of Information
Caonsurmer Claims Tribunal 76
Contracting out 9=10.
See also Financial services: market testing
and contracting out
Cooma-Monaro Shire Council 107
Cootamundra Shire Council 110-111
Corporate support 165-176
Caorrectional Centres
Bernma 93
Cessncck 80, 87
Cooma 80
Emu Plains &1
Goulburn B4, Bb, 93
lohn Morony 80, 85, 87
jurese 9, &2, 87
Kitkconnell 93
Lithgow 80
Long Bay 80, 81-82
Receplion Industrial Centre BY
Femand Centre 92
Traiming Centre B0, B1, &7
pedaitland BO
dulawa 89
Borrma Parker B2
Parkles 94
Parcamatia 88, 92
Carrections Health Service B0, 90, 92
Corrective Services, Department of 80, 92.
Lpe also Privong
Central Intelligence Group B5, 86
Comrective Services Investigation Linip 84
Diirector of Security and Imvestigation 85
FOI 133
Inspecior-Cieneral 82
Councils See Local Government
Country outreach 155
Court of Appeal 128
Culturally diverse backgrounds, people from
4, 154
Customer service 69, 76, 77
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D

Deaths in custody 89
Delayved decisions 76-77
Development applications 103, 136,
See also Local Government
FO 124
Disabilities, people with 156,
See alwo Police: people with an intellec-
tual disability
[risability Strategic Plan 210-215
Dhiscrimination, See Access and awareness
Drummayne Council 109

Elactoral Commitsiones 138
Employment 70
Energy South 77
Ervironmental Plannimg and Assessment Act 103
Equal Employment Cipportunity  168-1659.
See alsp Access and awareness
Representation of EEC) target groups 168

F

Falure to act 72, 73
Failure to advise 68
Failure to apologise 71
Failure to give reasons B6
Fair Trading, Department of 139
Financial services 172
accounts on hand 174
accounts payable policy 174
assels 174
land disposal 174
major assests 174
major works in progress 174
mimiar works 174
expenses 173-174
consultants 174
funds to community organisations 174
stores expendilure 174
internal audit 175
liabilities 174
market testing and contracting out 176
revenue 172
risk management and insurance 175
value of leave 175
Financial summary 177-188
Freedom of Infosmation 115-140
amendment o FCH Act 120
Attorney General's Department  1368-139
Board of Studies 132-133
Botany Council 128-129
building applications 124
Building Services Corporation 139
Casing Control Authority 129-130
Communily Services, Departiment of 137
complaints 196-197
consultants 124
Cormective Services, Depanment of 133
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development applications 124, 136

Electoral Commissioner 138

Fair Trading, Department of 139

FOI Act amendment 120

Government and Related Employees Appeal
Tribumal 133

Harness Racing Authority 140

Hastings Council 135

Higher School Certificate 132

hospitals 136

Lake Macquarie Council 134

legal professional privilege 133134

Liverpool City Council 135

local councils 126-127

mchcal records 136-137

MEW Government 139

NESW Oipposition 139

Ombudsman’s FOI Policies and Cuidelines
116, 119, 124, 133-134

Police Service 137

Premeer's Depanment 139

Public Trustee 137

Randwick Council 135

Roads and Traifc Awthonity 127

Rural Lands Protection Board . 132

School Education, Deparment of 133

sechion 524 120

LState Forests 130

statistics 116, 117, 118

Strathfield Municipal Council 135-136

Sugprerme Court 128

universities 137-138

Liniversity of Mew England 135, 136

G

General management 170-171
Grafton City Council 107-108
Grevhound Racing Coniral Board 72

H

Harness Bacing Authority 140
Hastings Council 106, 135

Health, Department of 91

Heath Care Complaints Commission &
Higher School Cerificate 132, 163
Housing, Depanment of 75-76, 158

Independent Commaission Against Corruption
100, 161
Incligenous people 154,
See also Aboriginal and Tomes Strait s,
people
Industrial relations policies and practice 169
absentewism 169
Framework Document 169
grievance procedure 165
new pwards 169
part time work 169
traineesfapprentices 169



Information management 171-172
Corporate Information Project 172
Information Systems Review 172
intraduction of new technology 171-172

Imquiries 156=158

]

Joint Parliamentary Comimities
review of protected disclosures &, 150
Jurotte, Senior Sergeant 47
Justice Michael Kirby 128
Juwenile detention centres 7, BD

K
Kirbyy, Justice Michael 128
L

Lake Macquarie Council 106-107, 134-135
Land Acquisition {Just Terms Compensation)
Act 102
Landcare Program 62-64
Legal Aid Commission 6667
Legal changes 216
Legal professional privilege 133134
Library 171=172
Liverpool City Council 108, 135
Local councils
Blue Mountains City 174
Botany 128
Campbelhown City 108
Cooma-Monaro Shire 107
Cootamundra 110-111
Drummoyne 109
Crafton City 107=108
Hastings 106, 135
Lake Macquare 106-107, 134
Liverpool City 108, 135
Maitland City 111
Monhern Riverina County 77
Pon Stephens Shire 104
Randwick City 112-113, 135
Sirathfield Municipal 135
Walgett 108-110
Willoughby 104
Local Government 95-114
adhvertising signs 112
building applications 103
building approvals 108, 109
closed council meetings 102
compensation 102, 105
gomplaint handling 104
complaints 189-191
conflicts of interest 110
councillors 98
defamation 99-100
development applications 103
development consent 104
Erwironmental Planning and Assessment
Model Provis 107
FOM 126

INDEX

general managers 98-99, 101
Gaood Conduct and Administrative Prachice:
Guidelines for Councils 103
grazing rights 109-110
home occupation 107
insurance claims 100-101
kerbs & guttering 106
liability 108
mayors 99
natification 104
notification fee 109
orders 106
pecuniary inlerests 101, 110
resaurce allocation 113
Lacal Gowvernmeent Act 1071, 103, 107, 109
Local Gowvernment and Shires Associations 100
Local Government, Depaniment of
o5 100, 101, 102, 103, 107.
See also Local Government
Local Government, Minister for 102, 103, 107

M

Maitland City Council 111-112
Mastha inguiries 160

N

Morhemn Riverina County Council 77-78
MNotice of entry 68-69, 69-78

MW Government 139

MNSW Opposition 139

O

Occupational Health and Satety 168

Ombudsman's FOI Policies and Guidelines
116, 11%, 124, 135

Owerseas travel 170

P

Pecuniary Interest Tribunal 101,
See also Local Government
Performance management 167
Perfiormance statement 170
Personnel services 166170
Police 19-54
Aboriginal issues 40-41
unmreasonable search 41
arrest & detention  34-36
improper detention  35-36
gquestioning 34
unmecessary arrest 34-35
wrongiul arrest 50-52
child abuse 33
child safety 52
complaint profile 199201
conciliations 36-38
conflicts of imesest 24
defamatory remarks 52
dog squad 44-45
domestic violence 39
drinking on duty 53-54
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FOil 137 conlidentiality 148149

improper personal search 4546 corrupt conduct 142
Internal Witness Support Program 31-32 cultural change 149
juratte, Senior Sergeant 47-50 detrimental action 143
mistaken identity 43-44 disclosures received 145
“pay back” complaint 46-47 formal investigations 146-150
paying registered police informants 42 good administrative practice 143
pecple with an intellectual disability 38-39 guidelines 144-145
Pilot Project 23 implementation of the Act 143
Police Informant Management Flan 42 information as to rights 149
police notes 52 instructions 1o staif 149
Police Service management 20-23 internal reporting systems 148
race relaticns 38 maladministration 142, 143
racism 47-50 management obligation 148
Royal Commission 10, 20-23, 157 managerial responsibilities 149
Imerim Report 4-5, 20-23 mentors 149
serious miscondwct 27-29 preliminary inquiries 146
sexual assault 52 protection 147-150
Terrace Star 42-43 referral 1o other bodies 146
unauthorised computer access 29-31 serious and substantial waste 142
unethical conduct 20 statistics 145
unreasonable search 41 types 145-146
victimisation 47-50 Protected Disclosures Unin 150
whistleblowers 31-32, 47-50 Psychologists Registration Board 62
young people 32-313 Public Authorities 55-78
custody 32 complaints 192-195
questioning 33 Public Guardian 92
Police Integrity Commission 10 Public Interest Disclosure Agency &
Palice Service Agt 152 Public relations 158=160, 171
amendments 23 Public Trustee 137
Port Stephens Shire Council 104 Publications 158=160, 202-20%3
Premier's Department 139 R
Prisons 79-94
classification 86 Randwick City Council 112-113, 135
Classification Commattes 86 Reasons for decisions 70
closures B1-A2 Records ownership 64-65
Corrections Health Service 82 Recycling 170
infrmal investigations 84 Relationship discrimination 70-71
intelligence B5-B6 Rent rebabes 75-76
Intensive Case Management Program 80-81 Requests for review 39-60
Investigation Review Commiltee 84 Research and developmem 170
prisoners Roads and Traffic Authority
cash 92 FO-71, 73, 77, 127, 157-158
discrimination %3 Roval Institute of Public Administration 161
mail 94 Rural Lands Protection Board 132
medical treatment 92
property 93-94, 94 5
Program Review Committee 86 Savvas, George 86
property 88-89 School Education, Department of
segregation B2 70, 73, 133, 163
spx ofiomders BD Special reports to Parliament 160, 202-209
smartcard 80 Staff 166-167
Vilent Df_fem:lers Program 80 Sfate Electoral Commission F2-73
women prisoners B1 State Environmental Planming Policy 111
Professional judgements 58 State Foresis 71, 130
Protected disclosures 5-6, 141-150. Stale Rail Authority 58-59, 70, 73, 7o
See alwo Whistleblowers Strathfield Municipal Council 135-136
advice 144, 146 Supreme Court 128
achvisory service 143 Sydney Water 73-75, 75

assessment and investigation 148
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Tenders 73-75
Training and development 167168

u

Liniversities
FCHoO13%7

University of New England 135, 136

University of Sydney 72
Unjustified threats 67
Unnecessary dispules &8

Uirban Affairs and Planming, Minister tor

103, 111
v

WVeterinary Surgeons Investigating Commitiee

70

w

Wage movements 167
Walgett Council 109-110
Watchdogs
proliferation of 9
Wihistleblowers 5-6, 141-150.
Lee alwn Police: whisileblowers:
Pratected disclosures
protection 147-150
public service culture 142
Whistleblowers Australia Inc 142
Willoughby Council 104-105
Witness Protection 151-152
Witness Protection Act &, 152
Witness Protection Linit &

Y

Yoully &, 7. 155,
See also Police: young people
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NEED HELP?

If you think a NSW public authority, public servant or po-
lice officer has acted in a wrong, unfair or unreasonable way
you can tell the NSW Ombudsman.

When to complain

Unless it is a serious police matter try and resolve the prob-
lern yourself. If this fails, contact us for help.

How to make a complaint

Making a complaint is simple. Start by calling in or telephon-
ing for advice.

If you decide to make a formal complaint, it must be in writ-
ing. You can write the letter in your own language. If you
find composing the letter difficult, we can help. We can also
arrange for translation and interpreter services.

Who can complain?

Any individual, company, organisation, asscciation or pub-
lic authority with an interest in the problem has a right to
complain,

How much does it cost?

MNothing. The NSW Ombudsman does not charge any fees
to resolve a complaint.

How long does it take?

The resolution of a complaint may involve just a few phone
calls or may take several months, depending on its com-
plexity and the evidence to be gathered.

How is my complaint dealt with?

As a first step, we will usually ask the authority for an ex-
planation of what happened. Most matters are resolved at

thiz stage.

If the Ombudsman deades to investigate, it is done confi-
dentially. We will ask the authority to comment on your com-
plaint and to explain its actions, Then we tell you what the
authority has said and what we think of its explanation. We
may also give you the chance to send more details or to
raise other issues. When we have finished gathering all the
facts, we will contact you to explain our conclusions. 1f we
do not investigate, we will explain why.

How can | contact the office?

You can contact our office from %am - 5pm weekdays or at
other times by appointment. We are located at: Level 3, Coop-
ers and Lybrand Building 580 George Street, Sydney, 2000.

You can call the office om (02) 9286 1000, free call on
1800 451 524, TTY on (02) 9264 8050 or fax on (02) 9283 2911,



