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who We Are

The Oifice of the MSW Ombudsman was
established in 1974, We are an independent
authority and can report directly to
Parbiament.

What wWe Do

The Cmbudsman's Office prodects the rights
and inberests of consumers of government
services. Wi also helps to ensure public
elffbcers acl falrly and reasonably.

We do not have enough resources to
investizate every complaint, We give prieriby
tor complains that affect many people or
where there is a serious abuse of powers,

When we investigate a complaint, our prime
responsibility is to get the facts and to
recommend solutions. We are nof on anyome’s
side. When allegations are made, it's our job b
fimdd ot thie truth.

Ha rmn[ﬂrﬁnl = I"u.'a:l'ilil..-l:h wie will revommend
achion Lo fix the problem. This may solve an
individual's complaint but mose often will
focus om fxing deficlencies in the law or with
administrative practice, procedunes or polices.

To Our Readers

O annual report is a public record of our
accountability. We are accountablie bo the
people of NSW through the state parliament.
The first part of our anneal report looks a our
people, perdformance and organisation. The
rematnder of the report §s structured around
the type of work we do Investigating
comnplaints i central to our role and this report
examines in detail the types of complaints we
received Last yvear. It also examines how we
communicate with our clients and how we
ManAEE CUEF TesouToes,

Front Cover

The front cover carboon was inspired by a
cormmang 'I::,r Mr Justice Lee whao said in the
wourt case Moroney v the Ombudsman:
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Oour Charter

The Office of the MSW Ombudsman was
esfablished by the Cmbudsman Act on

18 Ohctober 1974 Part 3 of the Act, which
enabded us to investigate the conduct of public
authogities commaenced on 12 May 1975

From | December 1976 the Ombaedsman was
empowered o investigate certain complainits
against bocal government authorities. In
December 1986 that power was extended,
allowing ws to imvestigate members and
employess of such authorties.

The Ombudsman's powers fo investigate
complaints against pelice came into force in
1978 with the Podice Regulativn (Allepations of
Miscomduct) Act. This role was significantly
expandid in February 1984 when we wene
given the pewer to directly reinvestigate
complaints about the conduct of police
oificers, The Palice Service (Cowmipliiiefs,
ﬂja‘r'pﬁur irared .-"Il[rrle‘alf.i.l Asrenifrent Ao 1993
replaced that Act and amended the Police
Seraice Act 1990, The new Act expanded our
robe in the investigation of complaints about
police officers even further.

The Cmbudsmon Ameridiment Aot 1598%
improved our independence by removing the
power o approve thi .tpp:xlnllﬁl:-.rll o
Deputy Ombudsman and Assistant
Crmbudsman from Cabinel. Under this Act,
this control was given to the Ombudsman.

In Movember 1987, the Ombudsman was
dieclared o b an i.n:!.pl.-clint; .1u|:|1|.1nt§|.' \n
termis af the Teferomrumorications (Inferceplion)
(N Soudl Wales) At 1987, As such, we
regulagly inspect the records of authonties
which interoept telephone calls, The
Chbudsman s precluded by law from
reporting the results of inspections in the

annual report.

overview

O 1 July 1989 the NSW Freedom of Tnformdlion
Act commenced, Cur office has an external
review tobe under dhat Act.

fh.:tng{lﬂ o the Ohrabradariar Act i ]anuar:.r
1991 meant we were no longer subject to the
Freadom of Informafionr Act in relation o our
complaint handling, investigative and
reporting functions, & further amendment in
1993 enabled the Ombudsman to presen
reports directly to the presiding officer of each

Hoase of Parliament

A foint F‘.‘l.Tli.'irru'nl.\r}' Comumikbee was
established in December 1990 fo oversee the
Omberdsman's Oiffice, with a power of weto
over the appeintment of the Ombuadsman.

Our Mission
Ohar mission 15!

"To safequind the puliic imterest by providing for
the redress of frstified complaints and promafing
fasrmiess, tiftegrity amd prachicsl refarms i prbiic
wdrinistmiion in NEW."

Our Guaraniee of Service
Ohir Guaranbee of Service skates:

“I¥ you Inroe o complaint about a NSW
goverameint mebhority or prebfic servant, my staff
el giarranfee te give o tae most arreful allenfon.

If it s HH_I||_'|‘_||.II|II|,= s can mind shonld prvesfrpate,
we will o bhis s quekckly a3 pessible, acting foirfy
i ndlegesrdestily, If worer complannt 1= fustified
aw anill recommasid charges be fix the probler,

If wow doa’f iroestigate your cormplaiinl, we will
exgimin b If e can sugges! anotinT ey fo
sofoe e problem, ey el Fall gon,

Trere are limils fo cupr poqpers and respurees, bl
williine thoze Timits 1w will do 1oefsrlener wwe cam bo
help you”



Our values

Ohnar key values are bo;

+ act with integrity;

%+ wvigorously pursue truth, without fear or
favour;

% set aside personal inberests and views in
the discharge of fuanctions

% discharge all dutles and responsibilities
conscientiously and competently;

£ treal our clients courteously, attentively
anmdd E-l;"IL'!iti.".l'l:'l}"_:

% implerment falr procedures; amd

% use our resources efficiently and
effectively,

Key RHesult Areas
The following are some of the key result aneas

amd goals identified in our Corporate Plan (as
revizsed this yeark

Investigations

When assessing complaints we aim fo give
priosity to complaints which identify
structural and procedural deficiencices in

MSIY 'z puhli: sdministration: individual casey
of serious abuse of powers, especially where
there are no albernative and satisfactory means
of redress; amd bo ensure thae imely and

accurabe assessment of nm1.]:||.:|'t1'||:=.

Whien ]'mm;li'ing :nmp]nimn Wil atm o ensure
that all complaints are dealt with promptly,
;I;:lp-ﬂ:l]:lr.i.'th.!'}r, effectively amd L-:I':I'il.'"n.-rlllr: ki
achieve our Guarantee of Service; to develop
andd promate the effective mediation and
conciliation of complaints, where appropriate;
andd o promote th duw.-]updhl:'ﬁ! and
implementation of effective internal cormplaing
handling in public suthorities to improve
accosinbabdlity and customer satisfaction,

In relation to complaink outcomes we aim o
identify, investigate and report on, in
particular: structural and procedural
deficiencies in public administration; and
individual cases of serious abuse of powers;
b achieve inmprovements in public
admimistration in NSW through such things
as informal negotiation, advice, guidelines,
information and recommendations: and o
resclve complaints about defechive pubdic
ad ministration through mediation,
concilintion or explanation, where

appropriate.

Frecdom of Information

Tov ensaure ag-unr.il.-ﬁ j:|'n|:|||::|h|.'r'||: the Freedomns of
Ieformation Act in accordance with its terms
and objects.

Telecommunicalions
inlercepnon

Tor enaure compliance of eligible authoribes
with the Telrcommuunications (Irferception)
(NS Acd T987 in order bo Fm\"ule a balance
between the interest of the community in
having serious crimes sobved and the privacy
of individuals.

ACCess and awarencss

To ierease Parhamentary amd commumity
awareness of the role and functions of, and
services offered by, the Ombudsman,

To promobe access for Aboriginal and Torres
Sirait Islanders, disadvantaged and ethnic
groaups, and people with disabilities.

The Corporate Plan also comtains human
resources, fimanoe and informatiomn
I:-l,.ﬂuu,ﬂnﬁ,}' E\'I:Iﬂl.'i.

Safeguwarding public
interests by
redressing justified
complaints and
promating fairmess,
integrity and
practical refarms in
NEW's public

el e isesbralio.



Surviving and Thriving into
the 2000's

As s 15 mvy last annual reporl as
Cmbudsman it is appropriate | report on
some of the major changes to my office

|‘|1tn|1r_ my '\.h_"l.'.'.'unj:-:h:lp

In this overview 1 ootline how my wffice has
ik ther challenge to survive as a healihy

Bl e, giving, value to the |'-||I:|!Iu' It seTvies,
whibe positively impacting on the state's
adrnindstration service delivery. It ks an
crinbbime o Eivimgs valwe bor mdaniey - a retarn

o funds invesied in the instilstion

The Challende

When | fiest became Chmbudsman, there were
fesw guidelines to cope with the challenge of
change, As a product of the carly 197075, the

institution was exiremely new bo Australia

When .1;1-:'-|1h~|J. thix Crmibudisman was valuesd
mre by politicians and governments as a
symbanlic feature of a mature demwacratic
systeme, By the labe 19805 that enthasiasm had
waned, Pressing financial problems
confronting all governments brought abosut a
changge of emphasis. Governments starfod
questioning whether they could still afford
such imstitutions and whether they were still
performing functions of value, The
Umbudeman, & creation of Partismend, coald
not look o its parental body for the financial

angd metril support it had come o expect

Funids were curtailed and as the public sector
wias dowme-sized, moee, rather than less was
r-'-:p.q'hﬁ'l pf the Umbodesman. In addition, the
governmend saw that by giving the office new
fumchiomns, thie cost od \-I'I:I:il'.!'l up saparate
bapeavcracies coubd be aveided. In NSW,
.a|||.1i!|.|'||.l; the records of the AEENCHS

authorised bo intercept belecommunications

was added o my n.-1|1u|'|-.|'l'\-iFi11|'= A% 7 CUTWNS
additional function. Freedom of indormatikon
amdd prrisdiction over Aboriginal Land
Counctls soon fdlowed, Mow whistleblosver
|1'|_-'.I'I-'||1|I|'||1 i= aboast fo b effecied. On the one
hand such actiois demonsirate confidence in
thie office Flowever, it tended to raase F'-1|I1Iir
expectations and the opportunity bo
disappoint cur client baze grew

Addded e this, the publie wene confused by
thie pse of the term Dmbudsman’ in private

indastry

Flovw Could Woe survive?

While it was unlikelv the Ombuadsman would
disappear, it seemed possible that expansion

ul i |:'-:|||'.1.||1|-:":~ WS |!|.a||l.||l.'.t|.:;x'.‘|

Chur Arst reaction weas insdinefive and
r.-'rnh_'rtil.'q,-. Chor attention fooesed on advising
Parltament through a series of feports of the
fimancial diffsculties confronting the othice [t
is easy b0 see mow Lhat this was a naive
.1ppn'|.-'u.'i1 which comld have eroded F~1|.I1I1|.'
confidence in the office. The ]'lullEu. had corme
by et thix Oimibudsman to be eftective in
its purpose - negative reports tended onldy o
ruf away this hard won confidence. [t becamie
clear that the way to survival was o prove

the value of the office.

Establishing Our Value

There are bwo ways bo extablish the office’s

witlue, They may secm e run counter bo one
anisther but they need not = and ivdeed wAll
only be effiective if they do not. The

Chnbudsman must estabdishe

P 1 Fr'n.hhr pw.ilmn &0 govermmaent threats ot
funding cuts or reduction of jurisdiction
will be politically imnpaossible; amd

rd

acceptance withinm the pullic service as a

villuable management tool

Achieving these goals requaires a fine buk ot
impossible balance. The Ombudasman’s Oifice
ovost af risk k= that which has no public profile
Even af it is a usehal management tool, i
times of economic siringencies such an office
will sfall b =vn a% a I'.|.'-.1:|'_l.I that cam b dhonie
without. If there s no public 1w make a fss,

an Chmtnsdsman's CHifice can quietly dissppear

oo imesclia redations

Under my stewandship we devieloped
sirateies to keep our work in the media
spotlight. While partially handicapped i this

endeaveur by strict secrecy provisions and

Ombudsman 's

I,,'u'I-clnF; the legislative ponwer b mukks: I.ILI11|LL'

statements, we highlighted motable cases of

pq:hhr interest ma series ol -ur\-ﬁ'i.ﬂ repirts fo
parliament. We also put significant resources
ik 'p-n._uiln_'lnﬁ anrical Tt that shivw the

work we do and achievements made

The Commonwealth Ombudsman carried oul
o significant survey in 1991, The NEW
Chnbudsmian had the highest public
identification rate in Australia. Cur cwm
research shows the media is the main source
of information for potential complainant= to

lirarn aboul the Ombasdsmuan’'s exisience:

Report
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Furthermore, publicity is the Ombudsman's
ultimate weapon to influence public
authorities to implement recommendations.
Dreveloping good media relations is,
therefore, a fundamental survival strategy.

Aovaluable management tool
Before 1992 s identified key tanget areas whene
wie gl e off vahae lo the public sector.

Firstly, we developed a strategic foous for
asmessing complaints, Given that our
resources only allow us to make inguirses or
carry gant invﬂﬁsaﬁunx o1 :Ii.g}ll:l}" more than
half the complaints we receive, we started
Biving priority to i:l:l-l'l.'ll!1.'|.il1.1‘!- that indicated
systemic deficlencies in public administration
amd imdividual cases of serious abuse of

YW,

The search for system fixes became our foous
over and above, but without forgetting the
need to redress the individual grievanoes of
the complainant,

This year [ am able to report to Padiament
that 7 per cent of the recommendations
rade in the reports under the Ombudsman
At invedvid d‘lﬂl‘l.ﬁl;'ﬁ tor s, ]:u:||5|::|.' ar
procedures.

With 91 per cent of recommendations
implemented, this is a substantial
achieverment in terms of the Ombudsman
contributing to real public sector reforms and
ot simmply being & body o mollify unhappy
cusbinmers of povernment BETVICES.

Secondly, we recognised we were ina
privileged and unigque position b use the
data, intelligence and corporate knowledze
gleaned from the complaints we receive. This
inforrmation is a valuable public sector
managernent tool and we embarked on
putting this knowledge and data to good use,
We set about 4 proactive program fo improve
communication with public sector agencies
and encourage better complaint handling and
thes pronvision of quality service by thoss
agenches,

Cormyplaind haencling in ihe public
sSector (CHITP S

Thee first rapor inktiative was to survey the
MEW public sector fo examine how agencies
identified and managed grievances, Agencies
willimgly cooperated but the exercise
revealed that less than 20 per cent had

syabems in place. They were nevertheless
receptive o the implementation of svstems
suited 1o their needs. Drawing on our vast
experience of grievances and the resolution of
complaints we saw we would be able to
provide useful guidelines, Thus began the
Complaint Handling in the Public Sector
(CHIPS) program, The first phase of CHIPS
was the production of a booklet Guridefines for
Effective Coampliviet Mamegement, These basic
guidelines were very well recelved amd are
still in high demand. A second edition is being,
prepared. Some agencies have incorporated
these principdes into their own internal
cormplaint systems and others have endorsed
them. The Department of Local Government
for example has issued a prachice nobe on
complaint h.:mdl'mg o all eouncils in NSW.
About % per cent of that practice nofe is taken
verhatim [with ackmowledgment) from our
booklet,

Irvdre et ineeg erggercies 1o
FYveclicirinee

Tha mexct luﬂi:ai step was bo create a training
maded, introducing agencies to allernative
dispute resolution skills. Initially, courses
were designed to train mediators, To date
e than 150 Ful:!l]i-t servanbs have been
trained to accredited standards as mediators
and are wow registesed Bo a central panel and
available for use across the whole of the sfate's
public sector. My office is now designing
comrses for other aspects of the process. By
introducing better systerms in this area and
securing their acceptance through the public
sechor, my office saves the government many
times the cost of our own budget,
Consultation invelving the CHIPS program
has opened up greater contact bebween the
Ombasdsman and most agencies, [t is freeing
up, a5 a result, formalities that otherwise
profract the prooess of investigations. [t has
cxpanded info direct consultation betyeen
myself and CEX's on complaints about dental
of acce=a under FOIL !E-E,ishl:in:m i an
endeavour to bring about more rapid
resolution through alternative dispute
resolution. Swocess has been notable here,

Srreamlining external revieir of
oo complainis

I am introducing amother ool o facilitate
frevdom of information external reviews. Up
bix oy, where my office disagress with a



determimnatiom the appn:'mh ha= been to prove
o view. | now intend bo focus more on the
i:IL'.;r!:..' stated objects of the Freadom of
Binforsiation Acl, and as a further method of
cxternal review reverse the onus of proaf at
the beginning of the process. Agencies may be
asked to pestify bo my office why acoess to
documents has been refused. If the
fqu'l:l'u.'-l,ﬂ'n:ing ".utili:ca!'um fail= o convince my
office, the general presumption will be that the
documentation should have been released,
and this i= likely to be the recommendation in
any :rEpL'rrI. Tov asspsd aﬁum:il:i I will scion
publish my first FOI Policies and Guidelines,

Freedom of information is of significantly less.
uze if disclosure of information cannot be
achieved in a reasomable time frame. We are
currently re-engineering our external review
procedure in an effort o speed up fum arosmnd
times and increase the procedure’s oredibality
with users,

Informal assisiance in cusiomer
refarians

In a further search of ways o upgrade
performance, we offered one of our senior
investigation officers to a complaint prons
AFETCY The cificer worked within the
agency s customer relations section to identify
problems and advise remedial administrative
action. This three day exercise proved
waluable. It #dentificd areas for reform that
were Feadily adopted to good effect by the
AgENCY. EaiEniEi:anll:,.' thi= i|‘|1.'|=1]'|5.1l||.1n officer
wias abde to identily thal progress had been
made by the agency in recent timaes, This
indicated that much of the perceplion of ik
poor performance was historical baggage - the
agency was already on the way to upgrading
its performance. This acknowledgment was, |
Iwrpe, encouragement bo further pursue

'i|11|1-:r-|:|l.-'-|.'1:|. service oualities.

LS IONEeT FEeSERNSe I farrrertion
Shsiem

It =t b recognized that to make proper use
of the resources represented by complaints,
that there has to be enoagh of a system bo
record, classily, aggregate and analyse, and
then report in ways that will provide feed
back and drive necessary change, My office
has installed and now trialled for almost &
vear a specialist customer service softwane
package ICRIS) which iz demonstratid on an
ongoedng basks o agencles as part of the

education pricess, Tha: system = dl;'.dE,l‘l."d tia
speedily log details of all telephone
complaints and prompts our inguiry afficers
with relevant information and advice which
they can give to the complainants. This
ensures consistent and high quality advice is
provided to the public, The sophisticated
statistical reporting features of the software
maam we can also track complaint treneds
easily and use that data to target our
investigation resources.

Corrypdainant salis faciion surgey
In promoding thi r.lt-,hl of citizens to expect
qualily service from government agencles,
we have been telling public sector agencies
they must get o know the expectations and
satisfaction bevels of their customers. They
msst start evaluating thor services through
itha eyes of the customers and be PrE]:l:l:n'.'d L14 )
change their procedures as far as poessible,
and where appropriate, to betber meet those
expectations bo increase the quality of service
l!'hE!.' Frru'.rirjl.-.

In chelivering that message | have not been
afraid to apply the sams principles of
apcountability to my own office. A major
survey of complainants carreed oat last year
canvassed isues of:

W o Fi.'-npll_:- found out about the
Ombudsman;

& their understanding of my rode and
Fuisictiomn;

& their expectations about what we would
o and kowe long we should amd actually
did take to do it

% v well we identified the cruclal sswes
in their complaint;

% ihe ease of understanding our
correspondence;

#  the helpfulness and courtesy of my staff;
and

% among many oher things, their overall
satisfaction with the sutcome of making
itheir complaint.

We are nonw using that feedback to fine tume
curr procedures and plan indformation
campakgns bo larget specific groups who were
revealed by the survey as having special needs
or having unrealistic expectations.

D iign'il'u;:mt ﬁnd.in-_g of cmar l;nmpirl:innnl
survey was Lhal the highest levels of
complainant satisfaction camee from thase



This illnustration
by Jenny Coopes
appeared in the
Sun Herald, 10
April 1994, It
accomparnicd o
profile article by
Elizabeth
Wiynhausen
“Reined-in power
without the
glory™.

complainants whose complaints were either
subgect to thee loag and relatively costly in-
depth formal investigations under the
Ombwdsman Act (bess than five per cent af
all complaints) or whose complaints about
police misconduct were condiliated without
the meesd for investigation.

This has given further impetus (o oy
attempts to get the police fo conciliate more
complaints as opposed to conducting costly,
aned usually nomproductive investigations

Pbslic e ihyoriin Scnis foc o sumey
Wi have now dome a similar survey of all
public sector agencies. Wi are intent o
|,"v|:.'|1'|1'il1inb'I our Flvl.-'rfunl'l..lnl'.'e i U:qlﬂ o
agencies’ perceptions in thwe same way as we
adpuested procedures to our complainants’
i S, Without customer Surveys an
Crmbardaman’s Oifice cannot measure its
performanoe and satistaction rating

Data from these surveys has also given us
reinforcement for pursuing our proactive
program o encourage alternative dispute
rescdution in public seclor agencics,

Concilialiion of palice
Coanalint s

The pedice currently absorb &4 per cent of our
posoairoes, The Joint |'.'l|'ﬁ.'|111.|:':l'l1.:lr.||' Cormrmikbes
o the Office of the Ombudsman emphasised

| the meed te [if conciliation above the
sin per cent rate achieved by polioe
over the first five years of my term. |
had T:‘I’.H,:ITII."\IJ ad '.-'-L'm'l}' to Parliament
on two occasions in this period, on
thee Failure by police o emphasise this
masd basic boeol of customers
satisfaction.

Fecently, working closely with the
Fodice Association and police
management in the area of
professional responsibality, a 300 per
cent improvement was schioved,
Conclliations ape mow ranning at 22
per cent of total police complaints,
This success rate, however, is still not
considersd .1|.‘|I.‘|.'|ll.?||l.'. T nglﬂ':"l.-er' LT
identified the obstacles and effected a
change of process that undoubtedly

b will mow clear Use way Lo reachingg

the curremt targel of 40 per el

Whin this happens, resources of baoth
my office and the Police Service will be ireed
o e invte areas of greater meed, T is a
reform that has the potential of saving
hunedreds of thousamds, and possibly up to
several million, dollars now spent by the police
and oy office conducting and monitorng
formal police investigations of complaints.

Merior inestigedions of pubdic
inierest

A further strategy to reinfonce our value ansd
credibility has been my preparedness to
conduct major investigations of public interest
issues with the cooperation of, or ab times at
the request of, Ministers of the Crown and
Parliamentary Committees,

Im 1990 my Assistant Ombudsman conducted
an investigation into allegations of systematic
l'm:-;hi.nﬁ:. in the MSYY |.1I'i5uh syslem at itheir
respuest of the then Minister for Corrective
Services. It was a major investigafion ufilising
Foval Commission powers in which evidence
wirs taken fromm 149 wilivesses, Special
supplementation was approved by Treasury bo
Fumd e inguiry

Last year my office conducted a major
preliminary investigation of the Department of
Housing and Treasury's mvolvement in the
Homefund housing loans saga. This
investigation, designed to complement the



work af the Parllamentary Select Commithes,
involved expmining hundreds of files and
provided the documentary base upon which
the Select Committes relied. The investigatbon
was funded by the Select Committes amd cost
a mere 552000,

Currently, 1 am conducting a major review of
race relations and the N5W Police Service. The
incudry is a major undertaking. A discussion
paper identifving issues for public
sybmissions wis released in June. This s the
first time an investigation by the Ombadsman
has invited submissions from the public. The
ingquiry is partly funded by the Ministry of
Police, indicating a commitment {rom the
government to address the problem and is
e-::p_*cl::d it oot mas moee Haam S 100,000

This may seem a departure from traditional
rodies played by the Ombadsman, but such
inguiries are an important robe kor an
organisation unigquely placed Lo identify
problems and recommend changes.

Have we Met the Challenge?

Does all this work achieve recognition? The
amswer of course s mived, | fedd confident in
saving the existence of the Ombudsman’s
Cifzee in MSW is unlikely to be questioned 1n
the immediate future due to owr guality of
work and our public visibility, Car
procedures and approaches have been subject
o several inquiries by Parlinmentary
Committees over the past five years and the
quality of our investigations have never been
faulted,

After a lomg battle, | have recently been
granted a substantial capital grant o upgrade
the information technelogy used by my office
bo better equip us to do business. | kave no
recelved any extra funds for the implementation
of my new police powers.

Relations with government are never easy for
an Chnbudsman and their responses do not
nlw.a.yg make =ense i berms of administrative
b

Om the posative side, however, the outcome of
the new proactive approach, has already
provided undoubted benefits, not the least of
which is improvements to the fnancial
sitation of the office assisting it to function
more effectively.

It might be said also at this ime that the
office has been forceful in forging s own
diesting. [t is not appropriate to detail here
the major administrative changes to my
odfice, however, [l may be noted that we have
undertaken major administrative reforms
which have produced savings equivalent fo
Fivie per cenit o our tofal 1:||.1|:|.;E-EI:, whdch have
been transferred into investigation resources
by cheal with the increasing complaint Ioad. |
ralse this here simply because if e
Ombudsman is to surave, the office must
dirmonstrate it functions efficiently as well as
effectively, if it is o command respect for its
ErOoess, Above all, | believe my office 18 mow
better equipped by this change of focus, |
believe it will remain a resource for the
public sector, relevant to government and o
Parliament, while not losing sight of the
complaint-handling role itself. The basic
thing is that an Ombudsman can never take
purisdiction and fanction for granted, An
Ombudsman must continually question,
“What are we here For? What cutoomes
should we be achieving? How can we do
things better?”

Conclusions

I have confidence the Oifice of the
Omibudsman will continue to play an
important role in the administrative
framiework of NSW. It kas et and risen
above all of its challenges to date, and has
comie through stronger than before. That is as
it shoald be, becawse in my view the concept
is one of the most exciting additions to the
administrative framework that has come
about this cenbury.

0Ll

David Landa
NSW Ombudiman



The year at

Nolable Achievemenis

o

(gl

Ve complaints defermiined - over
1000 mwore than 1992-14903

56 per cent increase in number of

police complaints concilinted.

4 per cent decrease in average
furnarcund time for investigations
Simece 1992-1943

Ohmbucdsman vindicated in ."'ntlpn:'mu:
Court challenge by Police

L omimissaoner in relabion B0 our
investigation and propesed adverse
comments abowl the Commissioner's
decision fo drop Raymoend Densing,
from the Witness Probection Schemse

Christopher Barnes awarded his
Fligher Schoal Certificate.

RTA transfer of vehicle registration

system improved o belter profect owaners,

Building Services Corporastion
implements new consumer protection

procedunes

Police allow tebephone call following

arrest,

Palice nodify parents of child's
abtendande ab podice station.,

Department of Schood Education
reviews polification procedures for

chald sexual assaule .1||-|'|g.111|,'||'|5,

Drepartment of Community Servioes
comrissions ndependont imvestgation
into a skate run acommadalion service
for children with disabilities.

Wollongong City Council transfers
band, acquired in questionable
crreumatances, back to residents

& Maclean Council reviews pTl.h.'l‘dl.lr-r-:. For
dealing sith unauthorised work.

% Loxd Howe Island Board divelops niew
tender prociedurnes

*  Ashfield Council appoints risk manager fo
deal with Lalality clasms.

% Inoates compensated for lost property worth
mare than 34,0040

- fl'l."[.hu:'ll'nw'd e Lormectove Semvioes revieys 'hu:.'
ups pollicy and process of internally charging
(FIRTRCN

% Improved security of unine testing by the
Department of Corrective Services.

& Mew contiol vikit ares pl:mu..,'d for Madtland
Correchonal Centre,

% More than one third of our invesfigation stafi
FeCeiye p.rl.ll!'l.-e-hi-.:-:lml s iaton 1r.1ir|1r'|;.:

Challendges

2 Lontinaing legal action from authorities
attempting to prevent the Ombuodsman
invedigating their conduct

% Mo resources provided to implement mesw

direct investigation powers in relation to

police condoct

The Future

In thie coming vear wie will aim bo;

"

increase the number of disputes resolved

II'm.m!a;h miccliateen and concbabion:

further !.Il"l'l.'ll.'E" ol |::-1|h|'ir AWATTTUSS

Programs;

irmprove our lkalsen with aother investigative

wmpencies; and

improve agencies” complunce with the terms

amed odwesctives of the Freedom of Diformation Acl

Total Written Complaints Recelved

ER{i

5500

T

Formal Kepaoris

1993 -1994 T1997% - J90)
(L. Departments ard asthos Hes 4
pupial Local counils i
Prisons 1
1 FCH I
FPolice
s Sursbxined |
Mot susfarmed Ji0
R R parade e TOTAL 3%
e Wi
Tl wrilhrn oorrpsbamts fooshad 71 Subl'l'."“ of Oral cﬂTﬂ'FlliiTltl.
1943 -1994

Testal jaal coamgpelaiats reomved : S0

Written Complaints Received Compared to Complaints Finalised

A ffee pear coimpirrisa

Thdw

1903 &4

19032 Y

L] (R LTI 1587 &7

[-—

B Fanaloed

a glance



Parliament

Joimt Parliamentary Commadites
il e S Ohsbadsmian

Clenbsdsman
David Landa
A fovasey o Lanm

We are organised around the types of The principal officers for the period of this

complaints our clients bring to us. Most TUHITT W

complaints are about the police servioe and
b Ombudsman

Cravid Lamda, .-";lh:-m-:'g,-' at Law
Deputy Ombudsman

Depuly Ombudsman |
Chirizs Wheeler
HTEM b, MTUP
(S}, LLE (Hons LTS

it= edficers. Therehore more than hali of our
people work inoa team which specifically

deals with complaints about police,
Complaints about other state povernmen
authoritbes are dealt with by cur general
LT

The type of people who work for us as
investigntors come from a wide range of
backgrounds, including:

% state, federal, Hong Kong and mdalitary
police;
+ local government and fown planming;

- r-p&.'c'i.tl'ir-t local government and
environmental |aw

}'tll.llh and commaunity work,
parole work,

mediation;

4 & 4 @

pournalism, teaching. policy advice,
librarian, scoounting, management
consulting: and

€ other investizative agencies.

The umiue mix of |'.'\-L~::l|:||1' and 1':-.'|_'I1_~:rri-,;|:
within the office ensures the workings of the
public seclor are I:|'||1|:\-:m|:;hE:.' understand and
positive and usehal recommendations are
consisbenily made.

John Pinnock, BA LLM I'*_-'-_l.:dj_ (e 8.6, 194
Chris Wheeler, BTRP [Melbl, MTCP (Syd), LLE
(HonaMUTSh (fromn 29006, 1954)

Assistant Ombudsman (General)

Lireg Andrews, BA (Honsh, G Cert P Sect Mg
Assistant Omnbudsman (Palice)

Kieran Pebhm, BA LLE, (to 5.5.594)

Sean Crumlin, LLB, MPF, (from 23,5945
Complaints Manager {General)

Anne Radford, BA, Grad Dhp Lib

Complaints Manager (Police)

fennifer Mason, BA (Honsl, B Soc Work (Hons)
Executive Officer

Sue Bullock, B Soc Stud (Syd)

Thie Omnbasdseian 12 4 mefmber of the
I!."11r.||||:||.|.1r|'i|::|.' Srrvices Review Council by virtue
of bis office. The Assectant Ombodsman
(Generald, Greg Andrews, is a nonvoling
member of the Prisoners Legal Service
Advisory Sub Committes of the Legal Aid
Commission.

Organisation

Executive (Hficer
S Hulkwk
B Soe Srad [S1ad)

Administration

Humian Resources
Finarse
Puble Belaiions
Imformation Systems
Ris=earch
Aboriginal Lixison

Froedom of Informateom
Investigation
Team

Assistani Dmbadsman
1Gemeral)
Gireg Ardrows
BA dlfons),

L Cort P St Mgf

Manager
General Team
Anre Rad ford
BAL Crad [ Lk

Cenoral T ST i e
Investigation Interiphion
Ty Investigatsan
L=t

Teasi

Aszislant Ombudeman
[Palicel
Span Cremlin
LLE, M

Manager
Police Team
Fenny Mason

FA {Hiows)

B Sov Weipek { Fougs )

Poalicey
[nveskigation

Teams
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e Chnbedzmimn faas fhe
oy to call on gediuess
o g eviilence. We
comdiect mhourd 12 murjar
bairiregs eatchr sprar as phird
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i.'.nmplem‘n Assessment
To give priority to complaints identifying structural
and procedural deticiencies in NSW's public

admvinistration and individual cases of serious abase of

e t'hFh.ﬂ'i.Il]'n‘ wharre there are no odher means of

redress

Complaint Resolution
To resolve complaints about defective public
administratban.

Motes These corporale goils relafe o awr Corpovicle

Plimn priar o its memisioor ine mg 1994

92% of complaints under Owelrafsman Aot assessed
wiithin 24 hours of peceipt

W of complainls under Police Serpice Act assessed
within 48 hours of receipt

Average timwe taken 1o send acknowledgements on
Oieliwfsmaan Act complaints: 4.6 davs

liTs n'.-:unl:ll.ti:u.lh- clise limesd at ourdsod: B0 nedabied
wilhiin 14 davs

Ft-_-ql.ln.‘:ds- for review of determinations as rroenbage
of todal complaints finalised:

Ohrebindsiman Aot complaints 7%

Piolice complaints 3.7%

Complaints within jurisdiction declimed at outset:
Chrhiedswan Act comvplaints 35% (4% In 92/93)
Malice |.'|:_|-:|'t1;'.-l.'|ir:h. I5% (42% in 92/93)

&% of |_'nrnF|L'|:'n|:'-. within jurisdiction ot Chmbirdsimar
At resolved 1]1.n.1|.|.gh pn:-l.'i'-ii.-r-n of indormation /
advice or constructive action by public authority
23% increase over 92793 resultsh,

56 imcrease in numbser of police cases conciliated,

B4 satastaction rabe AT, i.'\-::-'rn|1|ni.nr|1'thc with
rh'-l'i.:._'- -.'4'-rr|.r||'..'|i|'||:'-. concaliated

Oiwer one thied of investigation staff have received
prodessional training in moediakion

2% at '\.":HII].'ILII:IH:‘- made under Chminedsirmar Act
finalised in less than 60 davs (average: 51 days).

Cinly 7% of complaings within jurisdiction of
Charhid e At declined at outset for reasons of
resOLUTOrS Or |'|ri||:i1:|.'.

[ Cr e il acll s

Invesigalons

T promole pracikcal reforms in public admindstration
through recommendations arising from effective
resource efficsent investigatons employing fair
pn'u:u_ld LTS,

Complaings Handling in Public Sector
To promote the development of effective internal
complaint handling in public authoribies o ensure

accountability and customer satisfaction

£ o] jrorafe Services

Tio provide quality managemvent supporl (o
enhance servioe dnl:-.'u*:r:,.' and |1n.n"i|.11' eitective
avcountability mechanisms fo meet the
Ombudsman's statubory oblispations and corporate
olreclives

rChievemaoent Incicators

91% of recommendations made in reports under 5 26
Ormabrraidsrman Aot |n1.|,1|g'|1'||_~:11|,w']

EY% of recommendations made under Police Servioes
Act implemented

T9% of reports under Chebrdsman Aol and 14% of
reports abwak |_1|_'||.i|_'|."' misconduct under Police Serauoe
Act contain recommendations involving changes to
law, policy or proecedures

1% deorease in average turmaround time for
inwestigations since 52,/93,

124} puablic sector officers have completed
Chmbudsman mediation raining cowrses since
ImCephio,

11% of complaints within jurisdiction of Cobedsapen
Act declined as premature amd referred for intermal
rum|1L1a|1t resclution.,

Cusfomer HL"J]J!.'\II'lM' Information Ei:r'.hlum i|||.'|.1|-e'|:|'u.'r|!L'J
bis log telephone complaints and demonstrated to
ratige of pablic authoritbes,

Review of organisational structure completed and
peforims i:||:'|'|.'||l:'|'||r|.'|:'|I|.-d.

Ferformancs management system developed and
being progressively implemented

Heview of work practices in light of complainant
satksfactbon survey resulls completed.

Information lechnology strategic and factical plans
developed

Pertormance

7
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Financial Services

To make the most effective wse of financial amd
physical resources through financial planning and
ey,

Human Besources
To ensure pm-e;!urr.i\'irg.-'. =taff dmlu:r]'.!nwnl aned a
crealive, sale and satisfving work environment.

Public Image

To increase community awareness of the role of
the Cmbudsman and promote access bo the office
for disadvantaged groups.

Jaint Parliamentary Commitice

Amendments to the Ciebidsman Act in 1990 created a
conmmibtbes known as the Jomt Parliamentary
Committes on the Office of the Ombudaman. The
commitlee has broad functions relating bo the
monitoring and review of the exercise by the
Ombudsman of his functions under varous Acts. This
power does mol extend to reconsidering the exercise of
the Ombudsman’s discretion to investigate or not
investigate matters, of determinations he makes
relating bo particular investigations or complaints.

The committee carried ot bwe major inguiries during
the year:

%+ Ingquiry into the Adequacy of the Funds and
Resources Available to the Ombudsman was
completed with the ssue of the commities's reporl
in September 1993,

This was the first major external review of the
operations of the Ombudsman’s Office since ity
inception. As part of its ingulry, the commifies
commissiomed KPMG Peat Marwick to carry oat a
management review of the office

Activity based costing implemented.

lssue of un|.|u.'||.il'|L-1J. certificate ll-}- Audibor-General
L8% of accounls processed on lime.

100% of financial returns and reports provided to
Treasury on bime

|nl'L'.i-1iE.11:il1l'l bl.‘l.'h!'tiillil"h Conarse Llrvq'ln;hi:lcd with
Australian Federal Police and attended 'I:!:.-' = R
Cimbudsman :inw*.hl'iErl.I:irm shaff,

TA% of staffl participated in formal training activitbes,

1A5% of sl salaries 1':-.].1|.~:'|.|.Ii.h.1n,' dedicated ho seaff
development.

Megotintions for an enterprise agreement begun.

All adult and puvenile correctional centres visited.

13 major country towns received public awareness
visits in addition to regular visits to Meswcastle and

Waollongomng,

Multilingual information pamphlets produced,
Specialist investigation teams created,

Lectures delivered to 7 Flﬂ'lil\'.'l:' 1:r:|'i|.1in|5 courses and B
intakes of prison officers.

Audits of conciliation records conducted at & police
stations,

The major recommandations arising from the
inquiry including an organisational restrscture of
the offace were .'I.dl.'l[ﬂ!"ﬂ and have since bevn
implemented.

2 Inguiry into the Level of Understanding of Young
Peaple, Aborigines, Members of Ethnic
Communities and Minority or Disadvantaged
groups, of the Role of the Ombudsman and the
Estent of Their Access bo His Office was
completed with the issue of the commitbee’s roport
b Seplembser 1964,

Thae report was .-=1.|Fr|:u:-rti:l.'-|,=nf a mummbeer of anttiatives
of the Cambudsman incloding client salisfaction
survess and outreach visits and made & series of
recommaend akions e Hln'ns_lhi'n thise appr:mrhr—:-.
These wiene umndler consideration ab the Hrne of wribing.

The commitbee also hilds n-g_ltl.ir l.'I'II.‘l'.'I.'iI'I.E!i. with the
Ombudsman during swhich members have the
apportunity bo rakse particular matters of interest and
responses (o the recommendations arising (rom the
commitbee’s inguirses are monitored,




Complaints About Our
Office

The Ombudsman encourages: E'n.||:||.'i|: sector
agencees to view complainis as an opportunity
e mvicasuTe client satisfackon. C-l:lmphinh A
a souree of information and useful feedback
for improving services, An organisation’s
ability b respond to complaints in a positive
and constructive manmer 18 an essenlial
component of providing quality service and
strengthening public support for the agency.
Simdlarly complaints about this office are
viewed as an opportunity bo enhance our
effectiveness. The 15 complainks received this
year wens dealt with in the following manner.

& Fave l'\lﬂ'l'l.FliliJ'lb wiere received about
refusal to provide assistanoe and Bwo of thie
complaints included allegations of
rudeness, The complainants were
contacted and in each case il was
established that the complaints were cither
outside jursdiction or thal there was an
alternative and more approprinte course of
action. An explanation was provided
concerning the office’s procedures and the
opplions avatlable.

% Four complaints were received from public
authorithes about bias or lack of procedurl
fairness, One complaint was referred o an
eminent QO o conduct an independent
inquiry, whiles the othiers were reviewed b:,'
senjor officers. Mone of the complaints
wiere found sustadmed. However explanations
of our procedures were provided,

+ One complaint was receaved concerning
the improper use of the office E-mail
system. This complaint was incheded as a
term of reference in the formal inguiry
mentioned above. The inguiry found there
had been an unintentional breach of this
office’s code of conduct by an officer. The
Ombudsman sent a better of apology to the
public authorty concerned and issued an
instruction to all staff regarding the use of
the E-mail system.

+ One complaint was recelved about the
referral of a letber of complaing from a
prioner to the Depariment of Corrective
Services. The malter was invesfigated and
it was found that the complanant's letter
was ambiguous in that he had asked for
thie puhEr aul:huril!}' tos b informed of the

matter. Mevertheless the nrunp]aimnl Was
provided with an explanation and the
paichidina b skaff on diseloswre of
information in the office’s procedures
manual was amended to ferther highlight
the need to exerclse discretion when
ﬁﬂcrmin'ing what information necds o be
riefeased when lssues of security and
possible harassment are involved.

One complaint was received about the
unreasonable disclosure of information to
the wife of a person who was subject of an
Ombasdsman’s investigation. Inguiries
wiere meaade and it was establighaed that :mJ].-
general information about our procedures
had been provided when attempting to
contact the husband, Mevertheless we
apodogised for any distress caused.

Three complainis were received about
delay. Two were found o be sustained.
The caseloads of the efficers invedved were
reviewed and an apology and explanation
provided. In one case a written complaint
had st been recelvied. The office
procedures wene explained.



Police

Overview Achievements

Increased productivity

With the sarme resources, the police team
faralisect abonst 900 more complaings compansd
t the previous year, Al the same lime we
ailsey iJn.'vl.-sI:i.&lbh:l: over 20 more mmplninls.

Ins terms of volume and quality the police
area team provides one of the best value for
money complaint handling services of any
agency in the state. With 20 staff, the team
finalisod 4,718 complaints over the yvear, In
thie aamme |:'~|:I:‘J'|.'u.‘|_. the rate of L‘q.u.]uuni-i- isr
review of decisions fell from mwearly five per
cent bo three per cent, indicating increased
satisfaction of complainants with outcomes.

Conciliation

The Cmbudsman belicves punitive measures
are appropriate only in cases of slwious
muiscomsduct 1:r:,r Fﬂ-licr.- othcer= We are wnrking
b prosmote conciliation as an altermative way
by pesdalve d.ixr.n.ll:-l:x. Ohar advances ane
redbected in the increase of conciliations from 14
per cent of total complaints determined in the
previous vear bo 18 per cont last year.

During the yvear we encouraged the Police
Service o develop what we hope is a genuine
cormmitment to conciliabon. Wie belped develop
a conciliation agreement bebween ourselves,
the Police Service and Police Associatéon.
Seaff then worked with the service to develop
a consistent and comprehensible procedure.

Consuliation

W successfully improved oar dialogue with
tha n:m-mmun'tl.}r and the Police Service.
Representatives of the police area team
regulardy addressed public and police
group=. In addition we regularly mel with
senior management from the Police Service
ard ICAC 1o kdentify and resolve policy and

[process imsues of mutual concern.

RAYEICMS A radch
The police beam ook a systems approach to
irn|:|11.1'|.'inH |:l1:-|'|-|.'-|:- Processes.

The Commissioner's Instructions guide police
in their daily duties. We have continued to
foscuss om e instractions as a means of
effecting change in police conduct. Some of
the changes recommended by our office and
.:Idl:l‘Tl'll.'d h]." the Commisssoner follow.

Telephvorve coll after areesid

For many years people who were arrested and
demanded a phone call were told "y ee beeir
il Illlil.lﬂ (] e iy TS . FI,!I]II,MEI'IF
representations from the Cmbuadsman e
Podice Service has nmﬂ:’l b el thae
Commissioner's [nstructons so offioers miist
noww Rell people arrested they may make a call,
Previously a lelephone call was only allowed
after a person was charged.

Farenis o be notified

Following reprsentations from the
Chmibudsman, police are now bo nobify parents
if thedr child attends a podice station,
valuntarily or otherwise, in relation to police
At biers 'il1"|"|:I-]'||"II'IH thi=m. Previowsly police
notificd parents or guardians only iF the child
wias to be inlerviewed.

Mairdaining erthical standareds

We recommended the Commissioner’s
Imstructions define when police should not
invilve themselvis in investiga tions
concerning their neighbours, friends or Bamily.
As a resull the Ombuadsman is pleased the
Commuissioner has .'IL"II!FHI.‘d." thi= i'-ullm\.'iug
insiruction.

Be auvare that situations c meese sfiere there
i a pofiict befiroerr yorr dihy @5 a police
officer i B desnirds of mesders of e
commprity fo oo, or ol fodcd, in @ Snmmer
etfitcls 1 da corebrandic o do goier offfckel



Police Complaints Received Compared with Complaints Determined
A five wear comparison
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paifion. Tiese demands coweld come from
family oe frienda, Do mol allone wourself fo by
gk im @ position where there is on apparent
corflict af drlevesl imnd be corsetois of e
community's peroeptions of Hie podice rfe.
Where persois wabl uhiom your itre closely
assocuied or are tee ﬂl‘b,l'ﬁ'l nfn:r Pﬂfﬂ'f
Errgquedry, wor showld seek fo distonce as far a3
practicable, froe tht gy,
In addition, the instruction advising police
nok bo invelve themselves in neighbourhood
disputes has been amended. The instruction
slatest officers should not become imvolved in
podice matters concerning friends or relatives
or in which they have a direct personal
inbenest, Such cases should be referred 1o
other members of the service for action.

Heleasing confideniial informalion
Folice are not permitbed to release
confidential information withoul proper
authority. Following representations from
the Ombudsman, the instructbons were
amiendied o advise Pﬂi:u: miat o release
information obtained from police computer
systems. o anyone outside the Police Service
without the written authorty of the officer's
Commander or Branch Manager,

FPowiers of arrest

For many vears the Ombudsman
recommended changes o the guidelines for
police exercising the powers of arrest. The
Commissioner has now listed key points
offecers should consader when detidinE
whicther bo arrese,

For example, in many clrcumstances police
need not resort o arrest bo prosecute an
offender. These gubdelines will enswre a
peerson is not arrested when a summons or
court attendanoe notice would suffice. The
sppiousness of the matter will remain an
essential factor for police to take into account
when deciding whether to make an arrest.

Provecting whistteblowers'
Protecting a podice officer's right fo complain
amm:.u'nm.u:]:.' is crucial. Police are compelled
b report the misconduct of other police and
they can be departmentally charged for
fabling o do so. The Police Serolee Act
provides for anonymous complaints and
many police complainants conceal thisie
identity, fearing victimization, harassment or
ostracism if they are seen as a complainant.

The Ombudsman recormmended the
Commissioner’s Instructions clearly define a
police officer’s right to complain anonymously
and prohibit police from atlempting o identify
such complainants. This has been adopted.

Clearly we have come o recogmise that
whistleblower kegislation and regulation
provide only a pactial and Aawed solution. [t
is bocoming increasingly obvious that a “safe
hoaese” todally remaobe from tse Police Service
needs b be esdablishicd if honest Pnlin' ane fo
be encouraged and protected when
perlorming their duty = if it involves blowing
the whistle on corrept police.

Challenges

Resources

Char primary challenge is lack of resources.
Staff carry heavy workloads and staff turnower
is high. Workload and lurnover rales mean we
can't Ei.w eVeTy cise as much attenton as we
would like. In addition, we have not been
able to fully use the new powers granted to
us under recent changes to the Molice Service
Act because of resource limitations.

The reality is that powers withoul necessary
Fesoufees are Aol lRae powers.

Owar fillqun.-d imclicate we swstaimed 429 cases
last year, compared to 182 in the previos year,
This skatistic indicabes we have been using our
scaroe resources with maximum efficiency

Litigalion

An emerging challenge is the recent police
tactic of engaging in litigation to prevent or
hinder the completion of imporiant invesbgations.
We aim to provide a spesdy, inexpensive,
alternative means of redress. The Police
Service appears (o be using the courts Lo
frustrate this pim. A pattern is emerging of
police lavwvers demanding, in significant
investigations, a right to cross examine every
witness appearing under oath before the
Omnbudsman and for full details of all information
available o the Cmibudsman at the start of
investigations. The police claim their demancds
are made on the basis of procedural faimess.
We have always scrupulously provided
procedural faimess and have evolved a system
o ensure procedural fairmess is observed
without affecting the speed and effechiveness of
oair investigations. We are concerned that by
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granting the police demands, we will slow
doswm and compromibse our investigations,
make therm more expensive, increase the
involverment of lawyers in the process, make
the proceedings more adversarial, deter
complainants. from coming forward and
generally frustrate our mission, If we refuse o
anvede 1o these demmands, Bowaever, we forees a
continuing recourse of litigation by the police.
[ the unequeal strugghe between the slender
resciroes of cur office and the very considerable
resources of the Police Service the rights of
complainants e a quick, inexpensive
alternative means of redress will suffer.

Fulure Direclions

Im the coming year our police area beam will

be aiming for achievements in four key areas,

Bretrer value [or maoney

We will aim to provide even better value for
money by continuing and intensifving our
systems approach strategy. We will use
inooming cornpdaints bo foous on imgortant
pedice procedural issues and problems and o
develop realistic and positive recomumencdations
b overcomie those problems. Ethics training for
pofice will b= a primary focus.
Improving consultation

W will aim bo further Improve consultation
wilth the Police Service, complainant
representative bodies such as the Legal Ald
Commsasm, and the other relevant
investigative agencies such as ICAC and the
F'.:'J-}'EJ Conidvitsason inbto the Police Servce. To
this end we have requested an amendment to
thie Crifrufamanr Act o remove legal
restrictions which linnit our ability to consult
with other investigative bodies.

Improved consultation will reduce delays
and duplication and promote a systematic
overall -I?FI'I:I-.H.’I'I tes the invr._-.ﬁg_nl'i;m of
police complaints,

Intensily use of powers

We will aim b0 wse our new powers mone
extensively, energetically and creatively
within the limited resources available to s,

In particular we will be wsing conciliation to
ensure minor complaints are handled
cfficiently and, wherever possible, in a non-
adversarial way, We will moniter our direct
investigation and reinvestigation powers to

ensure more serious complaints are handled in
& suitable manner. We will also vigqlf;n,:rﬂ_l,r
defend, in oount and parliament, any attempt o
limit or restrict the parisdiction of the
Oombuedsmman by legal challenges.

Improving processes

We will continue b improve our internal
processes bo increase efficiency and maximise
cusfomer satisfaction. We have analysed the
resulbs of our last customer survey and are
planning significant changes to our process to
IO Tur customer satisfaction rates,

Wi will continue for bk critically at our
.hpF!I'lML'l'L o concthations, class or kind
agreements with the Police Commissioner, our
declines policy, and preliminary inguiries and
imvestigation procedures to identify further
opportunities for improvement wherever
possible, We will also critically examine our
puhll{* awareness strafegy o iK.IL':I'le}' ways of
increasing our exposure bo the public and in
particular to disadvantaged groups

Folice Complaints Received
1993 - 199

W i e pefelased i
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Pk sustaimed Bolhvwing
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Sustaanisd  Sastained finding withoud
reievestigation 418

Sustained finding following
reimvestigaison by Ombaidsman 1

Takal 4,718



Police Complaint Prolile

Complaint= about police to the Ombudsman
are managed by creating a file for each letter
of complaint. Each complaint file may contain
a number of allegations about a single
incident. For example, a person arreshed
fllowing a brawl at a hotel may complain of

unreasomable armest, assault and faihare to
return property. One incident, one
complaint, many allegations.

In cases determined last vear 5195

allegations were magde. The following tables
list these in categories and show how each
wirs determinied.

Breach of Police Rules or Procedure

Catagary St Fully Cownlaipasl Pt Lirable Cancillatian Teisd

| imvestigaied sutained B e ilvid
e i Raid

Failure o provide or delay legal right= 40 5 15 27 fr iy

lﬂq]l'l‘Fh'l-Fl'L‘-lH‘ dischosure of

o acess fo conlideniul information T4 4 5 1 1] 173

Fasil e ta preowvide indemmation or notify LT 22 20 9 H 122
| Providieg fakse mormation by 13 14 . | 1r 167
| Faalure b rluien propsly 57 B 7 5 k] 13
| Unressonulile aatmen LT 21 52 &7 2 Lok
| Dwinking on duty 13 [ 5 o 3

Failure o idertidy or woear namber 1 2 1 7 7 El

Fadlure di gaki actlon 195 e 12 M 151 1

Tratlhe or parkieg oflences a7 29 15 7 k4 THiF
| Faulbly policing 3R | ] (1] m A

Buisgie o aiffice 31 (] i [] 7 -] [
| Acesdental property damage i 1 ] 1] 5 12
| Hreach of podice rubes and regulations i ] iy 28 14 1,15
| Tatal 1674 3 i 28 553 3,297

ArrestDetention Warrant
Caegary m Suslained “H:m l.l:l:- wﬂﬂnﬂ Turtal
dertmrmined

Improper detention of inboxbcabed person 1 1 0 o a 2

Unreasomable use of arrest or detenitin

TS 112 17 45 40 1h 23
| Faubty search warrant procedune Sk 2 k1] 13 g s
| Umjustafeed 2earch or enbry 44 17 k- 13 14 I

Unnsevessary use of force, damage

OF FesaTToes Ej bL1] b 43 14 [

Imiproper use of summans, enforocment
| orcles of warrant 3 2 z i 1 ]
| Failuire fo withdsaw warrasl

or accept fine paymend ] 1 a i 1] 12

Tatal i 5 141 109 55 715




Abusive Remarks or Demeanour

Calegiy Mot fully Sutmamid Mt Laible Cinda il Lot Tokak
Inrvesiigunrd. aalainnd i b peediyrd
chetpimarid
R nelated 14 i 7 1% 14 55
Social prejudice H ] 1 Fl 1 14
Taadfic related 120 1 3 [ 154 4
CHirr 132 1= L e 53 a5 Mo
Takal 74 o i3 #1 k) T8
Criminal Conduct
l Canrgory Notfully  Swstained st Unsble  Condbiation) Tl
sunkaned b mraluind
deiermirerd
_
Murder or maralaoghter 2 3 L1 o 5
Sexpal assanlt 1 11 2 3 i ar
Bribery or exloriion 111 3 12 i 162
Theht #1 Al 44 x5 1] 144
Dy edfences 164 o 8 9 ¥ 210
Dangervus or culpable driving & i 1 &) 1] b
Telephome tapping i i 1 0 o 2
Conspiracy ar cover-up D a9 7 K] Ll A
Oither {eg perjury] g 4 2 B qQ 135
Tokal 473 %1 L] il L] TES
Assaull and Harassment
| Crirgoay il Py Selairerd S Unabic Londdiation! Total
i estipated s b reulued
detrrmined
Phvzical or meental imjiery
crifskle prolice proemisis e 40 74 S 2 202
Flysacal or mental injury
inside police premises 19 5 57 54 ] 17
Adinar physical of mental ingary
ouibsicle polioe premises 121 11 EL =) 3 23
Manar physical or mental infury
imsbde podice promises ] 3 28 X 1] 142
Theeats or harassmens 204 12 73 ™ i 5
Sewwal harasemeni 12 7 1 3 [ et}
| Todal B&S 78 m s L1 140k




Management Issues
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Issues

*H

Legal Proceedings by the
Police Commissioner

The NSW Supreme Court regently dismissed
an attempt by the Commissioner of Police,
Mr Lauer, to challenge a provisional regsort
by thi Ombudsman critical of the
Commksioner's dectsion to remove
Raymond Denning from the Police Service's
witness profeclion program.

The proceedings raised twao important issues,
The First was the jurisdiction of the court ke
enfertain o begal challenge of the vpe
attempted by the Commissioner, The second
concermed the merits of the Commissioner's
challenge to the Ombudsman's provisional
report. The Ombudsman ratsed no objection
to the court considering the meerits of the
matter prior bo determining the threshold
prrisdictional issue,

The court found in the Cmbadsman’s favour
on both issues. o relation o the
jurisdictional question, the court held the
Commissioner had no entitlement to bring
the matter before the court. As (o the merits
of the challenge, the court rejected the
Commissioner's claims that the Ombudsman
Inad densed ham "pm‘n.fun.lﬂ |"ur'rn.m:=" and that
the Ombudsman was not entitled to find the
Commissioner’s decisioa to remove Mr
Denining from witness profection
“nnreaseaatle™ and Coppresaine”,

The prlgment is nateworthy in a number of
other respects:

< the courl specifically referred bo "the
special position of the Cimbird=men in e
frameork of goverasent ” and
ar:-l-;mwlrdge.:i oanr "J.rm::p.lr FRe” in
scrulinising and reporting on U condusct
of police and other public authorities:

% the court recognised our ability to
effectively investigate complaints and fo
issue appropriate reports was not 1o be
impeded h:p' ]l.-g.:l :h.ilJl.-:'iﬁw: Iex
procedures and findings by public
authorities the subject of investigation;
and

& finally, the court articulated the scope
and bBoundarics of the requirements of
“procediral fairmess” imposed on the
Cimbudsman,

The Denning meatter

R..!:n-'l:'r'lul.‘lli D{'hniﬁﬁ'x admission to the Police
Service's wilness prdection program was
approved in 1991 as a result of serious threats
to his life following his decision o provide
evidence in criminal matters. Given ﬂl:nn'ing‘s
criminal history, he was in a position o
Fu‘u'.-'i.de |.'u:l]||.1.~ amd Crown authoribes with
substantial assistance in crimdnal
investigations and prosecutions. On his release
brom prison in April 1993, Denning received
protection under the program.

However, the following month, Commissioner
Lauer decided to cverrule the deciskons of the
Wilne=ss Sl‘.'ﬁ.ll.l‘il::f' Assearnent Commitiee and
remove Denning from the witness protection
program. As the Ombudsman’s investigation
dizcovered, the decision was made despate
lengithy submissions from the committee that
Denning should remain on e program and
after considering a one-line recommendation
supporting Denning's removal from the
prOgrism. D-mning was Eiw_-n o motioe of or
reasons for the decision nor an opportunity bo
arrange alfermative means of pr;ll!r:clinn.

O 10 June 1993, Denning telephoned an
investigation officer with our office to
complain about the decision to deny him
witness prodection. The following day,
Denning was found dead, On 7 July 15993,
Denning's family made a formal written
complaint to our office about the matter,

The Ombudsman's investigation
The Ombudsman immediately commenced an
imvestigation inte the complaint. The
investigation included a hearing at which the
Commissioner gave evidence about the
reasons for his decision to remove Denning
From the wilness protection program. The
Comemissisner saught bo ustify the decision
o the basis of his view that Denning could
compromise the security of the program. This
view wis based on an assumption by the
Commissioner (hat Denming would re-offend
and a further assumption that Denning would
then b ina position to disclose details of the
wilness profction program to other prisoners,
theercby underrnandrg, the security of the program,

In a detaled provisional report, the
Cmbudsman found the Commidssioner’s
assumphions were unreasonable. Cn this basis,



e Cmbudsaan concluded the Commissioner’s
decision o remosve Denning fnom the witness

probechon progmam was ieelf wnpeasonalle

Thir Commissioner was given a conficential
cupy of the provisional report in Febnoary
1994, and invited fo make submissions. There
folkoweed a considerable exchange of
correspondence and the hearing of oral
siibimissions in relation fo the matters

canvissid in the provisional repord

The Ombudsman then prepared a fevised
provistonal report’. This doecument refterated
the findings critical of the Commissiones’s
corsduct, A Oy e thir revised FIT|1'|-'i‘\-'iI|I'I|I.|
repaorrt was provided to the Commissioner in
May 1994, On the same day, the Ombuodsman
by provided a copy of that report o
rh-|1|1i|'.g'3 I.'.urni'l:.' o a conbidentinl basis and
invited their commeents on the matber.
F-:""l.'-h'iﬂ;;‘, mq_'q,'i.pl: angd consideration of thoss
comments, the Cenbudsman was about o
prepan: a Fimal report on the owutcome of his

Lauer ‘unreasonable’
{ Landa slams, %
%, ‘frivolous’

6@

nvestigation, Under the relevant begislation,
the Ombudsman was required o inferm the
Minister of that report for the purposes of a
possible consuliation

he legal proceedings

On 18 July 1994, before the Ombudsman
could prepare his final report and advise the
binister, the Commissioner instituled his

legal challenge in the Supreme Court.

Thie basis for this rh.l.l'h'nz'_q' wins Bweododd
Firstly, the Commissioner claimed the
Dambedsman had failed o p'nwi-.']ﬂ the
Coarutibssbomer with © e vdurd farrmess" in
preparing the provisional report. Secondly,
the Commissiomer argued the Cmbudsman
wias mob entitlhed fo make findings that the
Commissioner's devision was “unreasoinahle”
aned “appressie” o Denning. On these
grounds, the Commissioner sought an order
fromm the court preventing tee Ombudsman
fromy sending a report on the matter to the

Minister for Police.

There waes a high
Tevel of medin
irberest in the
Dewnning matter.

a R @ *?Qcourt cas % %,

““ue. ‘?ca\{_
Dumpinié

put key
wutn ess

Ombudsman attacks pohce
i, chief over dead informer
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Folbowing receipt of the summons initiating
the procecdings, the Ombadsman toek steps
which were designed to, and did, proapt an

early hearing of the procesdings b late
August 1994,

I its pedgment on 9 September 1994 the
Supremte Court dismissed e procesdings,

The jurisdiction of the couri

The court held that the Commissioner's
challenge was not o matter which the court
wias even entitled to entertain. It is important
({33 t-:\:plain thie basis for the court’s decision in
this respect,

There are two provisions in the Owbudaman
Act which are specifically concerned with the
circumstances in which legal procesdings
can be brought against the Ombudsman. The
first of these provisions is seclion 35A:

“The Omibradsrnan shall nod, nor shall aw officer
af the Cralraidsa, be fable, sehether on the
groiiied of want of firreadickion or iy affier
gronend, be any civil o crimiinal procecdings in
respect of any acf, matler or thing dore or
anpitted fo be dome for the parpese of cxeciding
Hits At wrelesa the wef, modier or Hrm,:; was dame,
or omrtbedd ¢ e dowe, o Bad fmitly, "

The second provision = section 358, which
enables an .lpplimliun oy b e bo the
Supreme Court “[wlhere winy question arises as
o M ferdsdictoon of B Ohlnidamaan fo cond g
mn estigation ar propesed mestipation ™,

The court decided the effect of these boo
provisions, properly interpreted, is that the
only circumsiances in which the
Crmbudsman is liable to legal challenge is
where there is an allegation of bad faith on
the part of the Ombudsman or it is claimed
the Ombadsman has no jurisdiction to
inibiate an investigation, The court observed
in this respect:
“ o Parliomen? [has] used o appropriele
farm of twonds fo gioe effect fo e avere Hhat
thee Onbsaidsamrn shonld be simmiere from
_f]rdﬁ'.‘?'ﬂ redieie, il there 2 h.l”inr'.rb oF an
atteorpd fo earbark om an upanthorised
fiepesligation,
In reaching this interpretation, the cowrt had
particular regard to “the special poaitionr of He
Ohehreetamean within the fromemork of
goverimimenl ", slating:

" .. the imiportant poinf &t e
Curediedsian hos @ widgre role fo ey i
serubineising M comduct of goversanent
ik, reportting b Parfliment o N
resnlls ||:|"1'mf:»:ﬂ'g'rﬂ'|,m: amd irl"ﬂll.m'_'!jﬂl!," srach
resmedfial actionr as may be reqioied, ™

The court also recognised:

“Parfiawieird oight el fake the v Hat, i
e Oimbuedsamenn is Talle to fiedicial remiens,
e Iimmited resources of the Office ought Be
diverted or dissiprbed by repeated cluillenges in
cuti el fo feis oF hier potoers o procedinnes.

In the present matter, the Commissioner had
nod alleged bad faith on the part of the
Ombudsman and had wo oocasion (o challenge
the Cmbudsman's urisdiction o investigate
the Commissioner’s conduct, Eather, the
Commissioner was attempling (o allack (e
Ormbudsman’s Pll,m'\dl,ll'q‘:\ and f'inding;. Thiz
was 1l @ challenge of the type which the
court was permitted to entertain,

Procedural lairness

One of the grounds for the Commissioner's
attack upon the Ombudsman®s provisional
report was that it had been prepared without
the Crmbudsman affording the Comndssbomer
'F.Inn'nirmﬂ firiritess",

Im gerder Bo deal weith this ssathmdssion, the
courl was required fo address the nature and
extent of the requirements of procedural
fabrmness imposed upon the Ombudsman. The
conurt therefore considered the provisions of
seciion 2402 of the Ombidamaan Act, which
Fl‘iﬂ"h:hﬂll:

“Where L, b Oudiedsmae considers Hut
Hagre are grvunds for adverse commend fie
respet of any persow, e Omifrudsman, before
wtakivgg any such comment in any report, ahalf,
0 fur w5 fs prachicehle

fird drferm il persra of the silstiee of e
grouids of B adverse comment; and

(bl grive hin aw opporficnity lo ke
grefmissione,

The court decided that section 240X "is
firkeradest to specify the content of e
Dhrefrafsrumn s ohligationr fo accond procedicral
firiess foon person of risk of ain sdevra
commmrent " Thee court went on o state:

Tk seems fo e b D the poirel of
Pirlvoment .:I'dﬁl'rmirlg e iiee, A T hape



modeel earfier, fhe Chmbicdaimear lag @ aorlpue
rfie fo gy i miomfloring gomereme
acdmaristrnbion arf dealing with comeplaiinls
ahond admiziistealion. The begishbion must
strike a Falmirce betuven ensuriing Bt It
respinrces are isal effeclively fo increase
gooernmenial acevuntalility mrd profecting
irfividials frome the risk of sjustifiod imrm fo
Hagir repurtintiones ool e Iroedionds, Seclion
24 riflectz Parlinonent's resolufion of this
L1 T
Accordingly, the court held that section 24(2)
“shionld be remil as deforing M cxtent of e
Conmmriasinmer's eiliffemend fo procedurml firess
i M cincumustmrces af dhe presont cise”,

Uirn this basks, the court refected a claim by the
Commissioner that it was necessary for the
Ombudsman bo provide the Commissioner
with records of the Ombudsman’s discussions
with an independent expert and material
ebtained from the United States Marshal's
Service. The Ombudsman had accorded the
Commissioner appropriate Pu1.1:|.'u|'.-1.1.1.1r.ﬂ| fairrims
by summarising, and explaining the relevance
of thise matbers in the firsd provisional report
and providing him with an opportunity to
make submissions on the report.

The court also disposed of & complaint by the
Commisstoner that he should have been
Fll'i.'lll'idl.‘l;i with further details of commerits
made by some prisoners in response (o a
survey about the witness protechion program,
It is worth noting the manner in which the
court dealt with this aspect of the matter:

I oy wvieme, what B prisoorers did o did ol
v ol Hne fodfrasss Secnrilly PROSRIm HAeS
peviphienal to tive critical Queestions fdeadifiea o
e draft repaoef, These ooeres whiy didl Hie
Commissiginer fornr Bae orenp Bhaf Mr llunrm_!.:
candl alifain dieformalion Mal wwoulid jeopardise
Hive progmam; vl aoene e Commissione s
restenE amred L [ The Omilmatsninn clearly
pird T Commissimger an iofice el Nig due
b shoreld adiress was fote apy iv formaion
ottimed by Mr Desmving could adversedy affect
Nt s secinrily prograi, AL o shage In
e L'qlr.l'mnm:frur.f il e Comrmsiomier
difelress thies tssae o [THe Corarissiorer s
ndeised of the substanee of e grounds for
mifperse conraerl . Furtlermore, e wes given
i ||p|||||rhu|ir_|,r i ptle snfrrdssaons o B

assiie, I i opimbann, i epportioeily ioas ol

reridered anigatory or ingffective by Bhe
alsmce |:5|' edmileel J'r:lfl;lnr.lnl‘ﬁ:l.lr n:.ur.r'mr':r;g
thee extend of the preisoners” bameledipe of the
program as reveated by the survey in the
Special Purposes Coifre.”

The court concluded ts discussion of this
issue with the pithy observation: "Procediral
I|':|'r.ir.l||'.:|ani 1% aned i1 ovae fay afreet ",

The altack on the
Ombudsman’s findings

Soction 26 of Hee Ombudsman Act entitles
the Ombudsman bo make a finding that the
conduct of a public authority is
“uprrersinalle”. The Comomissionsr ar:Eued
that it was not open to the Ombadsman o
fired that the Commissioner’s decision o
rermove Mr Denning from the witness
pﬂ,:tﬂ-rinn Proggram wias "erreasmiide ™
unless there was evidence bo support the
view that the Commissioner had reached a
conclusion e reasenable person in his
position could have reached.

Theet consrt rejected this “warroe” view of
sectbon 26, referring to the broad scope of the
finidings which the Ombudsman was entithed
b make under the section, such as lindings
that conduct was "ot ™ or "1|.rr'r.ur$ 1

" oo i s af Teast open fo e Chorbudzmer fo
firid Hiat conrduct 5 orrarsoralble @ there s
prberial o sipport the viee o the retevnin]
decismi-nnvker Bas acted ofreririse Bhan fn
conformity with the standards reasornehly fo
b expected of such an office holder.”

And, in the present case, the court
determined that there was material wpon
which the Ombudsman was entitled to
conclude thal the Commissioner's decision

wits  “inrarsoralfe

Soumees linal observations

The Omibodsman’™s Office has nl'.-."d}'h laken
consilerable effort in is Investigations o
wffard Flul:!]il.' Autharities 'chﬂ!ur.il fairness,
particularly in decumstances where there is
the possibility of adverse findings against an
atithosity. In recent times, there has been an
increasing trend on the part of some
authorities, particularly pofice, o attempt to
comverl invistigations infoan adversarsal
process, This trend has been marked by
diemands for access (o all documentary
material gathered during the course of an

il



investgation and the riglt i cross-examine
all witnesses. Thie refusal of the Chmbudseman
b accede to these demands has met with
claims that there has been a denial of
procedural fairmess and threats of kegal
challenges. It is to be hoped that the recent
judgment of the Suprems Court will assist in
a proper understanding of the robe and
functions of the Ombudsman and, n particular,
the obligations of procedural fairness which
apply.

Discipline

Complaints agalnst police offlcers are an
important part of police accountability. The
robe of the Ombudsman is to provide
integrity to the complaints system and

ersure public confidence throagh
indepmﬂmt determimation and review.

Where there is sufficient evidence for the
Chnbudisman to find a police officer has
acted improperly or llegally, he may make
recommendatbons b the Commissioner for
disciplinary action. The Commissioner has a
numibser of disciplinary options under the
Police Service Act. Where a deparimental
charge or criminal charge has been proved,
the Commissioner may direct the officer be
counselled, reprimanded, fined, subjected to
A loss of seniority, subjected toa reduction of
salary, demoted or dismissed, The
Corumasasomier B resdricked, when rnn.'sjd.t'rin.g
demaotion or dismissal of commissioned
officers, (rank of inspector or above) to
making recommendations to the Minister,

Where a deparimental or crininal charge has
st beon proven the kegislation limits
disciplinary actbon b admonishment. It s
understood from the service's Dffice of
Professional Responsibility that ofiicers may
also be spoken to or counselled, in addition
o the admonishment option provided in the
Palice Service Act.

While this is our understanding, recent
corfespondence from the Poliee Servies
demonstrates that some confusion remains
concerning the sanctions available to the
Commbssiones. The Cenbudsman is still
receiving suggestions from the service that
officers be paraded, counselled, spoken to,
admomnished, reprimanded or a combinatbon
of 'H'H':a&ﬂpliﬁnx.

In one particular case the Ombudsman
recommended an inspector be admonished
and reminded of his duties by his RBegion
Commander concerning sooess 10 oonflidential
information. The acting, Hegion Commander
decided, hewever, that counselling was more
appropriate, commenting that “or ferars af
currenl potice policy, prior be a meitber being
purdded and reprirardeat by woy of disciplirery
peannity, o departmaeatal charge fos first o be fmond
prote.

In another matter, however, the police
investigator recommended a constable be
departmentally charged with misconduct but
the Region Cornmander arranged for the
oficer to be paraded before his District
Commander, severely reprimanded and
reminded of his responsibilities. These two
decisions would appear o directly contradict
each other,

In another complaint, the Aboriginal Legal
Service claimed a police officer had told 2
number of people being held at Armidale
Police Stalion that their client had AIDS. The
miatter was found sustained and the Police
Service advised the officer had been
counselled, The Ombudsman questiomed
whether a more severe penalty might be
considered . Correspondence received stated
the Police Service currently deems the
counselling option to be a harsher penalty
than admonishment. In vet another malter, it
would appear that admonishment was
equated with counselling.

Until & clear disciplinary policy is adopied the
Ombudzman will continue to recommeend
that, whers a matber s sustained but o
departmental charge is not appropriate,
admenishment or management counselling be
imposed. However, there may be
circumstances where olher managerment
premgatives should be considered. These may
inchude re-education, transfer, restricted duties
and special supervision or simply remanding
officers of relevant instructions or policy.
Thene is a further problem of recording
actions. While service records ane maintained,
thiere are no options under the Act for an
acverse entry (o be made in the absence of a
criminal convicton or a sustained
departmental charge. The Ombudsman
considers that such an option should be



avatlable and discussiens with the Police
Service are currently being libd on this issue,

Thie Polioe Service could gain a great deal by
.Jq]l:-pting a chear and concise d:wipl:‘narp
poticy. The Ombadsman will contimee bo
pursue this issue with the Commander of
PMrofessional Resporsibility.

Conciliations - Slow but
Steady

Overviow

Coenalintions of complaints have progressed
slowvly but steadily, During the vear 13 per
cent of complaints were conciliated, four per
cent more than the previous vear,

Aveare of the gl progriss, the Ombudaman
held lemgihy meetings with the Police Service
aned the Police Association. Late last yvear, the
Chnbsdsman vesibed Cueensland with
micmbers of the Police Associabon Bo exambbe
the informal resclution procedures used by the
Chacensland Police Service amd (e Crimdnal
Justice Commission, As a resall, the MNSW
Palice Service will introceo some of e fealuns
of the Caeensland program inko this state,

We have recently noted the benefits of a strong
commitment by increasing concliations. Over
the past few months, more than one quarter of
complaints have bearn resnd visd I:|"|m1.|]5|:'|
conciliation. Given the groundwork which has
been Laidd, the Ombudsman belicves this level
will ke maintained or exceaded noext year,

Importantly, the Police Service has also
recently demoenstrated its commibment bo
imcreasing the effectiveness of conciliations by
upgrading the training of its officers. It is
hoped the commitment to training continues,
as particular skills are required to successhully
conciliste complaints. With improved skills,
mere complaints should be open to
conciliation. The quick and effickent resolution
of mathers by the Police Customer Assistanoe
Lhnat, chemwmnsirates the benefits of good training.

Problems
During the vear problems arose including:

& g concilistor :I'I.'q_l.l-l.',ll‘j:l'lﬁ thae wmphinanl
sign a Blank conciliation fiorm;

&g conbineed failure b}' 'puHE'E officers [0 spe
the value of an apobogy;

% certain conciliators focusing on issues of
conbentben ned relevant o an effective

resolution and, a9 & resalt, :il.'l"ﬂ“:'lll"lﬁ
rather than nesclving complaints; and
£ failure i ocertain cases o inform
complainants of the implementation of
LRI nls reached in conclintions.

Although there have been probbem cases, it
erust b noted that, by any assessment, the
lewid of satisfaction of n:lmplﬂinm‘ll:. invilvied
i e conciliatbon process s very good,
Accordingly the Ombudsman i commitbed
to inereasing the mumber of conciliabed

matiers.

Conciliation survey

We continued o survey mmpl.ailmnt
altitudes to conciliaticn, OF the 827 successiul
conciliations, 39 returned the survey, a
response rale of 42 per cent,

This responses are broadly consistent with
Last year's pesults amd indicate a degree of
complainant satisfaction with the process

which is rarely, if ever, achieved through

formal investigation of complaints:

+ 20 respondents (84 per cenltl were
satisfied with the way their complaint
wis handled:

4 187 respondents (34 per cent) thought
that the Police Service might improve as a
result of the concilintion process; and

& most respondents, 312 (8% per cent), were
satisfied with the manner and ﬂ.PFTIJ-ﬂC‘]I
of the police officer who handled the
conciliation,

As with previous surveys it is cear the
factors which play the greatest part in a
complainant agreeing to conciliate their
n:lmplninl: arE an npu]uﬁ' hll,.' e Police Servico
or a proposal that a senior officer speak to
th police officer the subject of complaint:

% 192 (38 per cent) of I'l.':iFH.1I.'I|.‘|.ll,."I1|!'|- felt that
an apolegy played some pard in their
agreement to concliate; and

£ 271 H) per cent) felt that a senior offices
_I:Pc.;hi.ns s Ehe odficer under |:u|1:'||::l|.i|nl
planved a pobe in their dedision fo congiliabe.

The robe of negative factors played some part
in l_'\vl,!-T!'t'FlL'!irlﬂ:l'l.I!. .'IEI'EEi.“E by comciliabe:

% The apprehension of damaging the career
of the pedice officer under complaint
played no part for 242 (73 per cent) of
respondents bub plaved some part for 88
(27 per centl;

“ Thank you for
your interest in my
case, Without wour
involdvement, I am
sure Hhe infustice
mebed ot to me by
Hre Mew Sowtl
Wales Police
Servier wonld have
gone unchallenged.
You are truly
invalaed fir
providing an
invarlunlle service
be the public....”
(Fromi g complainant)



%  the fsar of becoming imvolved in a long
disciplinary or court process played mao
part for 262 (F8 per cent) of respondents
but playved some part for 74 (22 per oent);

& dnlirnidation or threat h}' thi police officer
conducting the conciliation played no
part for 314 (54 per cent) of respondents but
played some part for 21 (6 per cent); and

% fhe fear of future 'pu|:i|:|.- harassment for
failing te concilinte played no part for 255
(76 per cent) of respondents but plaved
some part for 79 (24 per centl,

We will continwe to scrutinise this last figure.

Conciliation audils

The Police Service Act requires the
Ombudsman to conduct random audits of
concilinted police complaints. We audited the
oomciliation records of Coffs Harbour,
Tamworth, Armidale, Broken Hill, Dubbo
and Wagga patrols, A more intensive
program is planned for the coming year.

The audit ensures there is a proper record of
all aral and written complaints involving
conciliation. It pnr‘uidﬂ. an excellent
opportunity for our stalif to meet patrol
commanders and discuss the conciliation
process and related issues, The audit
examines who conducks conciliations in the
patred, if all the staff know how the process
operates and whether e conctliation forms
are easily accessible af the counter,

An important feous of the audits has been (o
ensure complainants are notified of the
follow-up action taken by the patrol
commander a5 a result of the complaint, The
Ombudsman believes a person who
conciliates a complaint, should be advised in
writing of the action taken as a consequence
of the complaint. Some audits have revealed
that many concilintions have not been signed
by the complainant or their skgnature i3
undated. It is recognised that oral complaints
sometimes do not provide an opportunity for
|:|:r|'n|:l1:|.'in.1l1l:| (] sign. These issues have been
raised with patrol commanders 1o addness.

A Force or Service?

In Drecermber 1993, we recelved a number of
disturbing allegations comcerning police use
of racist and offensive language, assaull and
the overuse of police powers of arrest. The
complaints emanated from the Wistern

Aboriginal Legal Service on behalf of
oonslthsents from Wilcannda, a NSW couniry

o with a large Aboriginal population.

Police transferred to locations with high
populations of Aboriginal people should e
culturally aware and sympathetic to their
cusboaners’ needs. It is apparent that some
police are assigned o highly sensitive areas of
policing with a view to being transferred to a
patrol of their choboe omoe their tenure has
been comipleted. Their motivation is not
necessarily one of assisting the community in
which they serve.

Lessones from the past ane not readily digested
by somne mentbers of the service. 1§ is cbear
derogatory, insulting and racist language is
still used by police o refer to members of the
Aboriginal community, This language ks
designed 1o cause offence and distress,
hampering any attemipts for reconciliation and
uﬂdﬂﬁtand.ing. The creation of a hostile
environment can only act as a catalyst for the
degeneration of what is chearly a finely
balanced situation.

The Cmbudsman continues fo stress the need
for the Police Service o emphasise alternatives
fo arrest and detention. In a recent case police
nodiced & number of h.!'.umpi:n-p]r n.'lrinl-:ing
Iate of night in “alcobol free zones’. They were
asked o move on and a2 man was arrested
after urinating on one of the police velibcles.
The arrest sparked dissatisfaction amongst the
locals and three off-duty police were recalled
o iy, The initial single offence of offensgive
conduct grew bo three cases of assaulting
potice, three cases of resisting arnest, and one
case of offensive conduct and offensive
I.h%u..]ﬁ.-. The cost in overtime was 11 hours
and many more howrs were spent on the
resulting inbernal investigation. Cur report on
the case questioned the proper management of
the police response in the first instance and
suggested alternative means for resolving the
matter,

The f.ipnl:it:p s b flexibbe and ]:!n:n"jd(' thar
optimal response demanded by the public
appears 1o be hampered by any real
commitment to change, The transition from a
Police Force bo a Police Service regquines the
full congseration and commitement by all
members of the service, a commitment that
shill has to be impressed on some membsers.



Coordination of Child
Abuse Cases

I Last year's annual report the Ombudsman
drew altention to the Lack of coordination and
laison between the Department of
Community Services and the Police Service in
response o child abuse investigations. OF
particular concern was the ignorance of both
agencies of the procedures and practices of the
other, and their failure (o coordinate timely
interviews and share relevant information.

Thie Ombudsmian stated:

Where government nudloritics are involoed 10
cases concerning ciild abrse, i s essemtial

tieal ey develop o coondinated, systenubic mind
Himely redpodise.

The purblic havye @ right o expect that soch
sensifine areas will be adequilely resocrced
and mrowifored o ensnre oresfraaf oo dee
cornducted thoronghly and uutl the Loosi
possilile dismrpiion to the ives of the farilies
inpofoed, If sich o degree of coordimation and
.f;{-;!.u:l".uhf.l'r'ﬂr e brpnuu.dﬂl' wrider fiee
currenl sysdem, oomsideration showld be given
Ter tee prentionr of ome Brvestigative body o
conduct impestignlions for bolh arre dud
criminnd proceedings.

In January, Mr Griffiths, then Minister for
Police and Emergency Services, wrobe bo the
Ormbudsman in response to that article:

{ b moted Hhe comcerirs yow raisef im bae
1993 Amnrand Beporf i relation fa the
meestigationr of child aburse oases, or
Jarticudar, yorr sugpeation Mhat one
ipeshigntive body comducts imvestigations for
Bl pary mord erimvival proceedings.

Bevently, the Police Service producee am active
i de st @ e sPoadegdc divection in relobéon
o Ml rrmrp.nlmmi l.llr child whivse crses, A capy
of turd active plan 2 elleched.

e of tee major fochicres of the plan i fo bl
a iiene appronch wirich toould brookpe the foind
frpesbigebion of child oburse nolifications by
Departmen! of Counmiity Services personmel
ard pulice officers.

| emzisaege that Hrerpe sl be boo bemirs
eatabiished at focations considered suiteble by
boily the Police Service wmd fhe Depariment of
Commnnily Services. [1 is proposed Hhat Hhe
teviams b bocmled i greeraises el dre

appropridte for the brlertewing of children,
A Lannch of Hae initiatior i planred fo fnke
plice in ety February,

The NSW Police Service's action plan for the
investigation and management of child
abuse, Workimg wwitfe Odlers for fhe Care aind
Protection of Children, was kssued in
December 1993, 1t emphasizes that a
paramount issue relating to child abuse
managemant is thie nsad for high Jeml
interagency oooperation,

The action plan outlines eight strategies and
30 recommendations,

A multi-agency implementation team has
been formed to put the strategies into effect,
This team has two full-tme staff from the
Police Service and an officer seconded from
the Department of Community Services. The
team also includes other representatives from
the Police Association, Departrnent of
{:anm:mil}- Services, Child Profection
Council, the Cffice of the Director of Public
Prosecutions and the Health Department. An
interdepartmental steering committes headed
by Assistant Commissioner Peate oversees
the team,

As part of the action plan, the Police Service
and the Department of Community Services
are conducting a 12 month pilot program
trisling the concept of a team of police
officers and departmental district officers
working bogether to investigate care and
criminal matters. Twio joint investigation
teams are b b esfablahed h}" Movernher,
They will be located in the Wyong and
Bank=town bocal government areas, Initially,
each team will comprise three officers from
each agency. Policy and procedure manuals
have been developed for the trial tems and
nt traimang will be provided before
implementation,

Other implemented recommendations in the
action plan include:

& hwo four-day joint child abuse investigation
braining courses for community servioes
and police officers were held at Sutherland
anwd Penurith im July;

% the Child Mistreatment Unit of the Police
Service has been renamed the Child
Protection and Investigation Team;

+ police from the Child Protection and
Investigation Team are now invielved in
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homicide investigations that are related o
chulbd abmese; and

2 report has been completed by the task
force set up o review the advantages and
disadvantages of video-taped evidencs

It has been encouraging to note the Police
Service has recognised the need for positive
actkom and the agencles involved should be
commended for their work, However, much
work is still 1o be done. Al the time of
writing the implementation program had
fallen behind schedule. Cutstanding areas
needing to be addressed inchuded reviews of
staffing levels and supervisory suppost,
interagency policies, legislative change and
community education programs. We will
contimse o monitor developments in this area,

Monitoring Investigations

The Palice Sereipe |'I!,'.'|m.|'FlIu'r'.rr]‘=, ﬂiquﬁm' arged
Appeals) Avendment Act 19593 commenced on
1 July 1993, A notable inclusion, which had
not existed in the previous legislation, is the
power o monabor nn.-gl;ring m\ﬂlmﬂhﬂlﬁ
carried out by the Police Service info
ﬂmplhi:nb. about ]:nl.'irl: coedunct.

Liction 144 of the Act states;

f1F The Crarburdemnr unry manitor e progress
af tre frvestipation of @ oosipladel If e
Chmbwedsman considers i 15 in the public
interest fo die so.

(2} The Oureiedamaan ar an afficer af the
Chorburdsamnr iy be preesent as o obaerver
diering dntertiesvs corufucted by polive officers
far the puorpose of an investipelivn ard eonifer
witly Higse ﬂﬂlr.l‘.l:: it dhee conduct ard
privgress of the frvestigation. The poiers of
tre Chnbraifaraan or an offfcer of the
Chrmalrudseonn may be exercised orly i
acoordivice willt arrargements aered o
betiowen e Chalradsrun apd B
Caimrraassoner d4 f0 Hré mvemmer in rodrely Hhe
e aire b e exercised,

13 The Commiissioner & fo provwde e
Ciredieadsiraie tedth siecl docuamienls anad olbier
mformaitan (irchding records of milerpienes)
it5 e Chrafmatsrsan maay frow tire fe tame
el with mespect tomr incestigation,

This power hias been weed on 12 oocasions.
W feel it has been quite positive,
particularcly for fuveniles or people from a

non-English speaking background who in
many cases have considerable retlosnce, even
fear, when questioned by a police officer,

Chee we have nodified the Commissioner of our
tlembon s owmittor a F.:rlimlhr in'l.rr_'sl'i_EﬂI:im.
the Commissoner has agreed e give us 72
hiowirs noboe of relevant interviews.

We have agreed the investigation officer
carrying out the mondioring will clearly
identify him herself to the person being
intervicwed by police as an observer from the
Ombudsman’s Oiffice.

I addition to the reassurance this monitoring
offers the public on the integrity of
investigalions, many other practical benefits
are evident.

Firstly, the procedure gives our officers an
opportunity o disouss particular concerns
with pﬂ]k’é i a I.i:rI'II:|:|.' TTRATNET. Th'r;'i.;-dl,-.m'[}r
better than picking up the issue after the police
investigation has been completed,
Inwestigations can be lengthy and B can take
votiths b sew a result. Momitoring can save
time and resources and help avoid the
inconvenience of recalling witnesses to pursue
a linge of ingquiry earlier overlooked.

Secondly the investigation officer is able to get
an immediate and on-going feel for the
pregress of the matter under seratiny. This can
greatly asaist our assessment of an investigation
submission and our determination af whetlwr a
complaint is sustained.

While the process has distinet benefits, it must
also besaid that s monitering of
investigations is a majgor drain on the limited
resouroes of our office. In one case, an
investigation officer was away from the office
for well over & working week. [bis therefore a
power we nevd b exercise with some care in
order foensure that the maximum galns are
achicved with the most cfficient expenditure
of resouroes,

It ks pleasing to report that, in the
wverwhelming mapority of cases where
mogtitoring has occurred, investigation efficers
reported a willingness and openness on the
part of the police officers to cooperate in the
process,

The procedure will continue to be scrutinksed
with a view to streamlining the benefils
available from it. We hope o report more fully



anied i an equally pesitive fashion in next
:..'-l.'nr'x anmasal TEpiort,

Police and Intellectual
isability

A small but constant stream of complaints
condiniaes b Hﬁhlight the di{'l':'lL'l..l]I].- Fnl'i:q
caperbence in dealing with people with an
intellectual disability. Police have a
responsility o ensure people with
disabialities are treated fairly and their rghts
are nok adversely affected, However, through
lack aof knowledge and inexperience in dealing
with people with an intellectual disability, fair
treatment is pol always achieved,

The following complaint illustrates somie of
the problems.

A splicitor complained o our office about the
pice treatmant of her client, a 19 year old
man with an inbellectual disability. He had
been interviewed avithoat an 'ap;:lrnpri.nl:
acdult’ being present on bwe occasions contrary
o the Commissioner's Instructions, continued
to b interviewed even though police had
received legal adwvice that he did nod wish o
continee the interview, was pressured into
answering gquestions and also questioned
before the interview without being coutioned.

Commissioner's [nstruction 37,14 stlates:

If o susjrect e persaon belny questionied =
developmentolly delmped or drug affechad,
qireshion dhe persont B0 the presence of an
appropriate adinl, dmiess there (s @ proper anid
anfficient redson for mof ding s,

The man was well known to policg in his area
and several references to his intellectual
dizability had been made in police reports and
OCCLITE oS PMI T,

{Zrln.r.u.u.]uunr]:-', whain the man wias first
interviewed, police tried to locate an
.jpru‘upri.tl‘e adunld aned, I'.'l.'ill:rlﬁ o sectre sich a
person, video recorded the interview so that
ithis rman’s -:.|r|.'l-.'|ri.1'__l.- (1) p&rl."i.l:i:pall.- o AT S e e
alone could lnter be professionally assessed,

Twelve days later, the man's mother attenced
the station with her son fo be interviewed
concernbing another matter. He was ashed
ST 'pn*lim‘inar_!," |:|u.:;ﬁl,1n:»: pnnl;r:rning an
alkeged offemnce but ro caubion wis given. A
detective formed Ehe view that the mother:

oo imflienced B mamner ioowehich [Uhe
manf westerad faie questime, She s
arparering M qieeshions for [him]. . . 0 wons
clprr Bt [hee| as walikely fo fell Bhe fruth
tedth frer Beting Miere . .

Thi: mother was submegquently asked o leave
bt she insisted police mstructons allowed
b e b Fl.‘ﬂtﬂ'l.l‘. Unﬁrmuulr.-ﬂ}-, thi
detective she spoke to wis unaware of the
relevant insruciion. The maother then lefi the
station to seck legal advice.

A ebectronically reconded interview was
then commenced in the absence of an
appropriate adult. When questioned during
the Police Service's investigation, the police
officers invedved were unable to satisfactorily
explain why they did not comply with the
Commissioner’s Instruction when 12 days
earlier they had considered it appropriate.
O officer said hee didn't think the man
needed an approprate sdult present.

More disturbingly, police continued the
interview after receiving degal advice that the
man wanted the interview stopped. After the
advice was given, the man was asked
whether he wanted the mberview bo continue
and answersd “ves”. Instead of secking to
clartly that the man umsderstood that he could
refuse fo b intervicwed or enabling him to
secure further legal advice, police carried o

The Ombudsman'’s l.'rpurl: Wik hiﬂhly critical
of the vy police handled the interview and
failed tor coution the man when questioning
him before the inlerview,

This complaint ks typical of the difficulties
pelice find themselves ino when dealing wath
people with an intellectual disability. The
problem in parl stems from police not being
suffictently sensitive (o the needs of those
prople and Filing to comply with the
rebevant instruction. Police often believe
when a person is able to espond to
questioning this obvantes the need for an
appropriate adulk bo be presamnt. Problems are
also encountered with the role of the
appropriate adult and bo what extent family
members can approprintely fulfil that robe,

Clearly the issues are complex and not easily
wildressed, The Ombudsman therefore
weleomes the work currently being
undertaken by the MSW Law RBeform
Commission. [t s hoped the commission’s

e T T
appreciated your
pronrpt abtention
amned help wiath this
problem, I fust
seemed to be gelling
nowhere. I have
always been a
stromg advocale of
the Office of the
Chmbrwalzenire, awd [
oty Mave a swore
personal
coufirmation of it's
ratle. Thank yowu
agatsn.”

{Front @ complninant)

ar
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work will raise public awareness of the
difficulties faced I:|:|.- '|:u,-|:|-|'.l'|[' with an
imtellectual disability and generate
mecaningful disoession, debate and possible
splutions b the problems they face when
dealing with palice and the criminal justioe
system generally,

Access and Release of
Confidential Information

A 1:!1.11]].' af ﬂmpl.a't'nu comtinuing o cause
considerable concern relate bo the
unauthorised acoess and relense of
confidential information, The Ombudsman
received 173 ﬂm‘l.]:!lai:lh abaoiik FIA!IH.'\E offeers
improperly accessing or Teleasing
confidential mformation during the year,
which is comparable to the 186 complaints
receivied in 1992 ,/93

The circumstamces of these improper accesses
varied greatly in nature and seriousness. A
detective senior constable accessed personal
information relating to his ex-wile to
ascertain her financial position and the
identities of ler acquaintances. A detective
inspector acoessed the criminal history of his
former daughter-in-law's new husband,
l_:alcrl:rihl].' out of concern for the m«l_‘uril].' il
his grandchildren, A senfor constable
accessed RTA records relating to a female
pulslic servant emploved by the Police
Service to establish her g A constakble
accessed the driving history of a person from
whom hie intended o purchase a vehicle,
Apother constable, summonsed for assault,
accessed the system fo obtain information
relating bo persons due o appear as
witnarsses in the assaalt case,

The potential for misuse of computerized
information systems by police afficers |s now
greater than ever. The L'm'npul:vl..-rix-l._-d
Crperational Policing Svstem (OO which
becamie |:|-|:l-|.'r.1I!i.n:r|aI in .ﬁ.pril 199, mavw
cenitralises a lagge amownt of information
which was previously hebd in separate files
o7 less accessible data bases, Much of this
information is now instantly accessible o
police officers, posing a serious threal o
privacy and other basic rghts if not used for
legitimabe reasons.

[t showld be noted that the Police Service has
taken some important preventive steps inoan

effiort o reduce the incidence of abuses in this
arca. A "Codde of Best Practice and Giudelines for
Mmmgeorent of Information and Information
Systens” has been drawn up and distributed fo
ayalern wsers and all Police Sesvice employees
are mquin;'d iy mened ancd .'IiEﬂ a ‘Statennent of
Bespoorsinility', acknowledging their
wbligations with respect to accessing these
syslems,

Following a recommendation made by the
Ombudsman, the warning which appears on
sereen when an officer |L|-E,.-1 anto ﬂmmmpﬂﬁr
system has novy been amended fo reminad the
uset that accessing the system for personal
reasons and for disclosing confidential
information to unauthorised persons is subject
to severe penaltics under the Crimes Act,
Relevant Commissioner's Instructions have
been amended to reflect this waming and to
forbad the release of confidential information
without the written asthority of a Commander
or Branch Manager.

Folice Association addresses
the problem

It is also encouraging o nobe that the Police
Asznciation has recently addressed its
members by way of circular, warning them
that random audits of OOPS are being carried
out and eat aceess of the system must only be
in connection with bona fide official purposes.
The association has sdvised officers o make
appropriate entrics in their official diaries
recording the reasons swhy they accessed the
system, in order to 5.1Ii=f':,! ANY GUeTiES which
may arlse out of fulure audis,

The Ombudsman is currently engaged in
consultation wilth the Police Servioe owver this
very S, ﬁ.d'l.'L‘H'..l.“l'lE a EIL:II.'IEL' o thee
Commissioner’s Instructions (o ensure thal
such eniries, where appropriate, are madie.
Should this be implemented, the problem of
officers being unable to recall the purpose of
accesses when confronted with audit results
will disappear.

In spite of these commendable preventive
efforts, the Ombudsman is greatly concermied
by the reluctance of police management bo
treat abusers of the system with a sufficiend
severty, The attitude of Police Service
Command appears to be that the appropriate
manner of dealing with the magority of such
susfained complaings is to treat them as minos



disciplimary matters with offenders deserving
of the penalty of counselling or, ab maost,
adevendshiment, An example follows,

Consoring with criminals

In May 1993, the Victorian Polioe neceived
infermation from a reliable source indicating a
serving MSYW palice conslable was associating
with a convicted criminal balieved to be
iwolved in illegal drog activities. This
information was passed to the NSW Police
Service and the Chmbudsman was notified in

accordance with the Pelice Service Act.

|]'|.|1'i11.3 Ehi= umu:inﬁ inﬂ*ﬁl‘iﬁ.il:inn. the
comstable admitted to having known the
criminal for some ri|5I1'| maonths, ko lave been
aware of his criminal history, to have engaged
in sevondary employment for this person
withiout the necessary approval of the
Commander {Professional Hmrxumdhi]it:,:]. aid
b having been introduced by this person, on a
woscial eccasion, b other members of the local
crifinal fraternily.

The constable’s supervising officer, who first
raised the Bssue of this improper association
with him, akso alleged the constable indicated
ko harm that he was aware the crimanal with
sl e was assoclating was subpect o police
surveillance at the Hme

The constable denied this associafion was
improper and denbed having indicated to his
supervisor any

knnw[-l.dlql.- of 4

rrlqtinﬂ w1 L1I'E-I." nurndbser of '|:l|.=u-|:|'||.- O ST
20 pevcasions during the period n question,
Somer of these imprnpi'r acreeeses redakoad bo
members of e constable’s own family,
sormse b Cold fames', and some to people
weith whom he had gome to school,

Mioat accesaes, however, relatid to o |.|1qq1.'
fisimber of well-known public figures, These
included, among numerous others, a formes
waorld boxing champion, an internationally
famoaus madel, vardous television
personalities, a former M5W premier and a
high-profile Sydney solieiior,

The constable admitted o having accessed
the records and partly explained his actions
by stating that e “possibly lookel Hese recorils
up do s awinnd suburbs these peopde Nved (sic),
poasitiy out of ency, perhaps beotuse of Hieir
fifesiyles ",

Advice was sought from the MSW Police
Servioe Sodicitor, who advised thisre wias
sulfcent evidence bo sausppo four departmental
charges relating bo improper aocoess of
computer reconds and another charge

r-l,'hri:ng tey his association with the crimdnal.

In spate of this advice, the Commander
{Professtomal Responsibility) informed the
Ombudsman that “there 5 me real eoidemce of
criminn! fmtend o e parf [of the constalle]

paver hes access of e Pofice ¢'r.urrpu|'|'.r mar does df

surveillunce operation
being directed at the
person with whom he

ARE You SERIOUSLY TELLNG ME
THAT THIS OFFICER 15 IMNOCENT 7

wWils ﬂwri.ﬂli:rlﬂ.

An audit was conducted
in pespect of te
consiable accessing the
MSW Police Information
and Intelligence
compulber sysbems as
part i the im'q'f.-l'ig.ﬁiun
indce this cornplaint. This
auddit reviealed the
constable had acessod
oy e occassans thae
crmianal record of the
person he was
improperly associating
wilh, as well as

condidential details

ER- WHICH ofFICER WOULE

i



seern e aoondd Tree receioed oy finarecial gain ™,
The entire incident was viewed 'b!,-' thi
Commander as “an fmmebicne approach e
plng’rﬁ:r’mr.‘r]’i.-:m im e pard o fine Comshmhle ™,
and he advised that he did nol propose to
formally charge the officer but rather to have
hirm admaomnished by his Dhstrict Commander
and reminded of the need to adopt a more
professional approach to his work.

The Chnbudsman repected this course of
action as being inappropriate and instead
recommended the Commander seck advice
from the Director of Public Prosecutions
regarding the possibilily of preferring
criminial 1.'|'|.'|.'|'E:-.5- HEJi.TI,',I': the comestable. The
Ombudsman has further recommended the
officer be departmentally charged for his
assoctation with and employment by the

criminal.

This matter has mot yet been determined bat
-:'Jl."al'l}' demamstrates a reluctance on the part
of the Police Service to treat instances of
abuse relating to the accessing of confidential
information with the gravity they deserve

Gravity of olfence

It is the view of the Ombudsman that where
it is Flruw.-d that officers have impﬂ.‘lpe:r[}r
accessed confidential information, regardless
of the motive, in general departmental
charges should folbow, Linauthorised
accessing of confidential information without
lawiul excuse constitutes an offence contrary
o section 3049 of the Crimes Aot Where
seTions circumstances exisl, offioers shanald
b eriminally charged.

High Speed Pursuits

The decision te fire a service revolver at a
suspect is oonsidered one of the maost crucial
and drastic decisions a constable can make.
Bl members of the E'll.lH:ir THAET S8 0
service revilver out of (s holster, On the
other hand mast people have seen a police
vehicke in a high speed pursudl or ‘urgent
duty’ run. It is alarming that in Australia
ower an 158 month pqrjl;uj d.urin;g; TP amad
T, sax pl.upll.- wiore killic as o result of
incidients involving police and fircarms,
whereas for the same period, 20 peopbe were
Killed as a result of high spoeed pursuits or
urgent dul'!.-' :Il.'.irinﬁ.

I respones o growing public concern the
Cimbudsman has focused attention on the
subject of high speed pursulis. The
Crmiedsman must novw be nodified of any
high speed pursuit which resulks in injury or
damag to property so it may be reviewed, In
addition the Ombudsman has reviewed e
Police Safe Driving Policy, launched in
December 1992, This policy outlines categories
of podice drivers' licemoes, actions regquired on
commencing a pursuit and considerations to
be made when conducting pursuits,

Last wear the Ombudsman received 50 high
speed pursuil notifications, 14 of which
required further examination, The format of
nodifying our office of high speed pursuits is
currently being examined and it ks expected
that & formal '.'IiEI"I 5.]1!1.-&] pursuiat notification
form will be developed in the near future, It is
hoped the proces of refining and reviewing
the use of high speed pursuils o apprehend
suspects will pesult in an increased level of
awareness by all police of the dangers and
constramnts of such :l-rri\r.il:,.'.

Drifficulties Conducting
Direct Invesligalons

Recent amendments (o the Police Service Act
1990 have enabled us to deal with complaints
directly, rather than having to rely on the
traditional methed of using the Police Service
b Envestigate complaints. In 19931594 we
comducted theee direct Investigations umder
these new powiers,

There are o number of benefits in conducting
‘direct imvestigations” but sssentially they
provide a guarantes of impartiality and the
.j'biii.l':,r tor obtain evidence not u.rd:irl.arjlg.-'
aviilable to police intermal investigators
through the wse of the various powers
available s the Ombudsman under the
Chetbraidspnn Aot and the Bowal Comumizsdon Act,

There are, however, difficulties in conducting
‘direct investigations'. Dae o our very modest
funding, it is unfortunately nol possible o
conduct mare than a few direcl investigations
each vear, far less than we would like. Dirsct
investigations are very time and resource
consuming. Even a relatively strabghtforwand
meatber can requine W ko six of our eificers to
have some direct input into the investigation.



Major difficuliies are encountered when the
allegations invedve cormuption by police.
Invariably these allegations link police to
civilians and there are limits to the
Ohribusdsman’s powsers in respect of gathering
evidence in eelation to these matters Erom
civilians. In thas regand, however, the Ombuoadsman
has the powwer 80 TOqUENT ANy Person B appear
bafore him in a section 19 hearing and answer
questions put to them by him.

Other means normally used by the police or
ICAC when investigating corruption
allegations are electronic and physical covert
surveillance. Electronic surveillance is nod
available o the Ombudsman and our office is
not fundid of staffed o carry out physical
covert surveillance.

When we undertake ‘direct investigations' of
perice matters, the role of iInvestigation officers
is broadened from review and azsessment to
that of investigators in the full sense of the
wird (similar to their robe in relation to non-
podice investigations under the Crabudsman
Actl, Evidence must be directly gathered by
them, including interviewing withesses and
the gathering of documentary evidence,

Our officers attended a comprehensive
investigators course designed for the office in
confunctbon with the Awstralian Federal

Podice. This course, along with their
investigatory experience, equips our officers bo
haradle an investigation from its inception Lo
the fenal oulcome.

The Ombudsman appreciates the difficulty of
conducting direct investigations. In a recent
case it was necessary for the services of a
barrister to be used in conducting

proceedings. This course was adopted partly
duse 1o the fact that the police mot only raised
numerous obpeciions lo the processes of the
hearing but attended the hearing in full force
(thi Police Commissioner funded a barrister as
well as a solicitor). This use of the service’s
vastly superion resouroes was seen by the
Chmbudsman as an attempt to daunt the office.
It is hoped the judgment in the Supreme Court
in nespeect bo the Denningg case will foroe a msch
needed reappraisal by the servioe of this approach
B thir Chmbudsman's evercise of his. ursdsction.

Jurisdictional Problems

The new police complaints legislation
resdefined the type of “corduct” by police
which the Ombudsman could investigate.
Linder the previous. legislaton, the
COmbudsman had the power to investigate
complaints about “wiry ackion or ieclion” of a
police officer, However, under the new
legislation, the Ombudsman was only
entitled to investigate complaints about such
conduect when the police officer was "aching
@5 i1 comshnhle ™

In last year's annual report, publishied
shortly after the new legislation came into
effect, the Ombudsman expressed concern
that the amended and more restrictive
definition of police "eovdiet” could create
problems with respect to his jursdiction to
investigate complaints about police. Over the
past vear, these problems were indeed
realised and the process of resolving them
provid to be partculardy difficuli

Definition of police "conduct®

The precise origins and purpose of the new
definition were initially unclear. However, it
appears that the new definition was designed
to prechude the Ombudsman from
envestigating complaints about the “off duty™
conduct of police.

This reading of the diefinition would, in stself,
have raised concermns in connection with the
proper scops of the Chmbudsman’s
urisdiction. But the Ombudsman was also
concerned that the new definition gave rise
ko a number of practical problems which
could interfere with the effective oversight of
police complaints and the manmer in which
they were dealt with, & further and major
concern was that the definition migh
prevent the Ombudsman from commiencing
o comtinuing the investigation of complaints
about criminal misconduct by police. It could
b argued that a complaint of this type was
not a complaint about the conduct of a police
officer “when acting as a constalfe™ and
therefome outside the Chmbudsman’s perisdidion.

The Ombasdsman raised these concerns with
tha Ministry of Police in July 1993 and
suggested that the Ministry seck the Crown
Solicitor’s urgent advice on the meaning and
effect of the new definition.
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Folice challenge 1o the
Ombudsman's Jurisdiction

In August 1993, our office commenced an
i.11l.-'v|.-s|:i3;a|:i|:m into bwo serous and related
complaints, The first complaint involved an
allegation by a man that he had been
assantlted and robbed by three police offioers.
The complainant’s allegations had been (he
subject of inquiries by other police, who had
ultimately charged the complaimant himself
with a criminal offence, This charge was
dismissed by o magistrate who made a
complaint aboul possible perjury and an
nl!l:Lm'lFI: [{8] ]:ltn'vurl: the course of -F,tﬁhl:l: I;l].- thee
police invislved,

Char investigation of the two complaints
Pl:'urm!l.-d by the st of a formal ]w;lﬁng. In
October 1993, the police involved were
summoned to give evidence. At the hearing,
the police were legally represented amd a
submission was made on their behalf that
our office had no ursdichon to investigate
the matter. The basiz for this submission was
that the complaints in question, because they
albeged criminal conduct on the part of the
police invelved, were not complaints about
the conduwct of the Pnlirr "zl |1'n'r'1r:|g &% a
cmmsfable” and hence were incapable of owur
investigation. This was the very jurisdictional
argument which the Ombudaman had feaped
widld result From the new definition of
police “cordinct”,

Legal advice

Al this stage, the Ministry of Police had sl
mirt provided the Cmbudsman with the
Crown Seliciior's advice on the meaning of
the new definition. Accordingly, the
COmibaedsman sought urgent advice from
Cseen's Counsel on the matter, That advice
wis o the effect that, as from (he
comnmencenient of the niew legislation on
July 1993:

" i s mal pessible do inoestigade
complaiinds il o police officer kas commiited
i crime, if thal wllegrlion 5 ane wliich
aecicaes Mhe police offfcer of corduct bl
coueld ot have been mor bonest aitempt o
erercise s or her poivers as o corslrhle™

Un this basis, Queen's Counsel advised thai
the Chmbudsman’s Office was not entitled 1o
pursue the investigation the subject of
challenge by the police.

The Crobudsman provided Senior Counsel’s
advice bo the Ministry of Police, emphasising
the advice reinforced the concerns previously
raised by the Ornbudsman about e
ramifications of the new defindtion of police
“rprafuct™, The Ministry in turm seught the
Solicitor General's advice on the matter.

The Solictor Ceemeral’s advicoe was that;

" e Mhe expression ‘conduct of a police offiver
tefeert acting ws & cosstable’ .. shonld be groen
i broad menming, being anything which is
conttiectedd with e osdensible corriding oul of
Hir fremction o exerciae of m pomer gioen fo o
Jofive officer ad comarson i oF y stafute ...
wiretleer or mal die police offiver was ou dwty at
Hhe timee. It conld include conduct wlich
wamoarvls R @ crmimal offerce bt 0 soeld ol
include the condct of @ prioele peraon ofere
srech condrct fuwdfrether fun,f.]"u]' i o) s
smcorrected with the fict Bt Fe or she 3 a
palice alficer.”

Relying on this advice, the Minister suggested
that the Ombudeman’s concermns about his
jurizdiction in relation (o complaints aboat
pnliL'r._- had “uo beasrs ™,

Special report 1o Parliament

As the issue was unclear and open to
argument either way, in the clroumstances the
Ombudsman was forced to make a special
report to Pariarment abowut the matter,
n.-a?urﬂrﬁmu]ins_ that the difintbon of “condect”
in the existing legislation should amended by
deletton of the phrase “when aeting as a
comigliehle ™ with provision being made to
confirm the Cmbudsman's jurisdiction o
investigate all complaints abowut police. In
support al his position, thir Chmibudisman
referred o the difficulties invelved in the
invesfigation in question where the police hnd
challenged the Ombudsman’s jurisdiction and
podnfed oul:

"The detay araf cost of Rtigativn, of the pinblic
expenss, is Hod N appropriale way do resolve
it & evrdeslly o comiplex and Fighty
ur;gu.nh'.r anrdler,”

Further developments

The police who had challenged the
Ombudsman’s investigation persisted with
that challenge, noftwithsfanding provision to
thesn af the Sedicitor General's Evl.-nrml advice,
Im an attempt o resolve this impasse, further



advice was H:".IEhl from the Solicitor General

o thie Ombadsman’s urisdiction o
investigate the particular complaints. In
January 194, the Solicitor General advised
that transitional provisions in the new
legiskation preserved the Ombudsman’s
jurisdiction to investigate the complaints.
Desipate provisson of this further advice, the
police still maintained the Ombudsman had
s fuirisdiction Lo investigate the complaints
abpast their conduct. We notifted the police
that, in reliance on the Solicitor General's
advice, the investigation would be resumed,

Second special report 1o
Farliarment

The fﬂ]h“'ins d.::,r, thie Ombudsman made a
special report o Parliament describing these
further developments, That report condluded
as folloas:

| The mew definition of police conduct],
it divmiting the condieed ashich the
Oraibsiiclssinir amey Anvestignde, fes cremted
siehsdmartial mod real problemes. [f the original
diteatbdont mears fo excliede e Chebradsman
from fmoezbigeting rmnpidm!e‘-! absmid private’
police conduct, then that intentton has gome

During this time, the Ministry of Police hapelessly astray. The issue of complaints
informed the Ombudsman that, as a abeutt off duty police ws considered in detail
consequence of the Ombidsman's special byt Joint Parliamentary Commitler on e
report to Parliament, a minute to Cabinet was Office of the ﬂm!:urdmm'-rr.irl its “'F'H it dhee
being prepared with a view to the amendment pulice complatils system o April 1392, My
of the definition of police “condrct” in the oyrlnkon remsrins consintent st the
existing legislation. However, the Ministry recommaeradmbion rade by that Comriitler:
advised that, contrary fo the Ombudsman’s that such complaints contiaue to be 1otified
recommendation, the phrase “when acting as a ard declimad wien they are Frivaal or do nol
codtatnble” would mot be debeted: instead, the relirte to pelice duties.
definition would be clarified to reflect its The Canbardssmen’s Offace is monr feoed with a
“arigiral iinfention ", The Ombudsman objected flegal challenge where the main point of
to this course, “pieticilirly when explonations dispute has been the meaning of [the new
sought for the insertion of the plirrae have been definition]. The Police Servive s funding the
et firere was e original infention ", chinllerge fo the mpestipation ond the
Mevertheless, the Ministry subsequently Sodicttor Geraeral is defeirdiieg the
informed the Ombudsman that the b,
government had approved proposed .. Sheourlit Hhe mrgument be accephed Hat
amendments o the legislation which would cormplaints of delibernte crimimtl sriscondict
reflect the intention that complaints about the by police are beyond the Ombudsiman's
“pravate” conduct of police should be exclueded jririsdiction, hem arcind 30% of courplaints
from the Ombudsman's urisdiction. The T the O s avondd be exeluded, The
Ommbudsman again expressed his objections o commencerment of litigation note latves me
the Ministry: bl e difficnl] dectsion as lo o such

1 will mat traverse again the arguments for couttplnints are to be dealt with, Since the

bhe conmplete remonl of the offending plase. fronsibional provafons do mal cover

They ane mmply documented in corespandence conmpbrints pade after 1 fucly 7993, T ami now

e eetle the posilion nohwere tee shirbies of
complaints of crimindl misconduct 3 erou

hetoeen ainr offices wird By roport fe
Partiament. I can only express vy o ismry af

the apparent alempl bo redefine condict wiich et dlimilbet wmtdl hee legal procecdings one
sy be the subject of investigation without full resotoed. "

bl dizcassion and corsidermlion of M Accordingly, the Ombudsman again
relevant issues, Gizen the debacle residlting recommended the urgent amendment of the

fromt dhe foeal redefimition .. 0 o ooy sponder existing definition of police “comdfuct *.

af M rewzoues for the proposed redefimition,”
Ledgislative amendment

O 15 March 1994, the police wha had On 21 March 1994, the Ministry of Police sent
challenged the Ombudsman's investigation the Cmibudeman a preliminary draft of
instituted procesdings against the amendments to the legislation. Following

Cmbudsman in the Supram Cowrt,
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consuliation about te terms of the proposed
amendments, & bill was introduced inko
Parliament on 14 April 1994, The resulting
legislation, the Police Service (Complaints)
Amendment Act, came [nle operation on 4
May 1994,

The legislation removed the definition of
“orruticd” b which the Ombudsman had
been opposed and replaced it with the
following. much clearer, definition:

"o counduct” of o palice officer imatms diny
action v inaction (o alfeged action or
fnmctband of the police officer, wbelber or nod;
faf & ocenrs jofrife e plr?il_'f {ﬁﬁ,‘.rr 23
offtcielly ov dichy; or
(Ip i Inooloed Hhe commiiasion af an offerce
by the police officer: or
feh it & teatfrine Bhe arsnal fuechions of @ pofice
affteer.
The legislation also included a provision
appropriately stipulating that the
Crmbudsman will not investigate a complaint
about police conduct "if of the epfrion fhat te
corduct He subject of complaint is unconmected
il Iﬁtﬁh'.‘i thurd perumi corceracd =@ pnfj'rr
afficer™, A further provision removed any
questions as to the Ombudsman’s
jurisdiction ko investigate complains prior (o
enactrment of the amending legislation.

Footnole

ﬂhe-am:m:linﬁ Elqi:laliun wontld appear to
hiave: removed any basis for the Supreme
Court challenge by the police o the
Ombud=man’s jurisdiction o investigate the
two specific complaints discussed above,
However, the police are persisting with that
challenge. In these clreumatances, the
Ormbadsman has taken steps which, it is
hoped, will force an early resohation of the
procesdings and the resumpltion of the
investigation,



A Comparison of
Investigalory Agencies

O of the Chmbudsman's major functions is the
!_-F_-nn_'ral |:|'|.'|.-r».:i|.'.;|'||: of F||:||.'i|:|.= conduct. However,
therre are two agencies with more specialised
rolies, thie I|1|.'[-|'p|.~11|'_l|.~|1l L omrmission Agoainst
Corrupibon and the Boval Commission into
Police, which also have jurisdiction o
investizabe certain seTicns aspects of polioe
conduct. This cartoon, h:..' Warmen Brown of the

Tedegraph Mimror, provides one view of the
relationship between the agencies.
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FOM complainis
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s |

Foamal comglaink= aboui
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Major formal investigation
FEpos TR
£5
] g ooz |

Mdodesc (118 (2 precest complainks. o imaeisises of the |.‘u|||Ii.'.|.1| L CAF Digures droen 1994 Puc et F'J]H.’l"ii'.ql. {7h

ICAC Reyal

ommission
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cormluce by Pl ol e paa e
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Cornaplion prevention withim the ["olice
sead e ucation Sy oe and
cortain cher s
Hudpre Budgzi
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St SEafT
145+ 125

Comglainis linslised 9394
b RETT

Complainis finalised
B ligures vl avaslable

Formal complaists abinil

police 5304
4,00 agrpresd THEY

Bajor formal invedtigation
reports T
o=
{3 it prodic)

B 090 figres from HEAC G608 U8 mest comnplaints relerted 1o (AL by prablic amtborites; [E0) & (11} Rgunes
froam 19504 Baacliget Mapers. [Thar talile abswe kighlights oemsin statistics and is not inberded o provide a
:I'\'I'rIF\-Tl_ll'l.l_lrl.l-\.I'.'l_l comparisoo of the gulpeolof Tanctioes ol s bodiies ooncerrsed. |

“.ud refer to the letter
of complaint against a
decision of the New
South Wales Police
Service, not to remit to
aie it amound of
unclaineed “found’
moneys. I am pleased
to advise that as a
result of your
intervention, the New
South Wales Police
Service have re-
constdered heir fdtial
decizion not to pay to
wie the subject money.
As this was obvionsly
nry wlbimate goal, Ido
nof wish to further
pursue any remaining
fssues cmanating from
ney complaint, and T am
happy to treaf the
malier as resolved, |
wdsl to take this
opportunity to thank
wou for your assistance
i this smatter, | rwell
reelise that withowt
wour fimely and
professional
trefervention, ny
objection might never
have been adequately
dealt with, amnd my
objection would most
probably have been lost
in a plethora of red fape
and police internal
commpnicalions,
Certafnly, it is very
dowbiful that I would
have achieved such a
pleasing result without
your assisfance, and [
remain grateful for wour
professionalism and
Fair minded approach.”
(From a conrplaivant)
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The Cone ol Silence

O 22 December 19940 4 man of Yielnamess
descent, Me V, was driving, with his cousin
past a Sydney police station. He stopped to
alloww a police four whieel drive b exeqate a
thres: point furmn and then continued to drve
on, causing the police to brake. The police
pursued him and stopped his car. A second
police car also attended, The man was
remaoneid from has vehicle, searched and
given a traffic infringement notice. During
thi search the man alleged he was assaulted,

The incident was watched by several
residents, in particular an ltalo-Anstralian
family, omw of the members of which, Mr C,
came forward and remonstrated heatedly
with police. Mr ¥ beft the soene and attended
his docter and later his Member of Parliament
wrhas I-ndg;_-d a complaint on his balualf.

After some delay, the initial investigation
initox this matter was conducted by a

relatively inexperienced bocal police sergeant,

wihn interviewed Mr Vo and his cousin, Mr C
(but none of the other family members), and
the police involved. The police evidence was
remarkakble for its consistency and, in
contrast the sergeant Formed the view that
the civilian evidence was “confusad and
conflicting”. A strong elemment of ethnic
stereotyping appeared to be the basis for
police statements i this malter, with
description of br C an |'|.a.1.r.i|'|.5 an “atkibude
problem” and “putting on a show” for his
family. In any event the sengeant formed the
view that the complaint was not sustained
and this was the Pnli.f'f.' view forwarded 1o
the Chnbudaman

The Ombasdsman considered the police
investigation was of a very low standard,
although not remarkably worse than many
others performed by police investigalors at
ithe local level. A reinvestigation was under
active comsideration when all action came o
a halt with the umexpected death of the
alleged vichim, Mr V.

However, as part of another investigation,
telephone iranscripts were forwarded to the
Ombasdsman which contained details of
conversations between the investigating
sergeant and the police subject of

inw,'sl.'iﬂ.'il;im:, comversations which indicabed
oollusion had taken place and police stories
had been fabricated. There were remarks such
as "pel those slories logelher™ and "back fo e
cone of silemae ™. Otheer calls suggested that
police should search the local patrol
commander’s office looking for evidence
about the complaint. The tapes were also
replete with racist abuse and stereotyping, a fact
commmented upon by none of the police
imvestigalors.

A superintendent of police undertook the
imitial investigation of ssues arising from the
tapes. Incredibly, he found the issues either
nok sustained or totally ignored them,
althowgh e admitted that in some instances
the sergeant had shown “poor fidgernent .

The Ombudsman required further
tnvestigation, this time by Internal Affairs. The
imspector from Infernal Affairs found some
werong conduct on the part of the police
subject of investigation but cleared the
sefgeant of any wrong doing,

Adter this L'IPI:‘I'Id:iII..IJ'I.‘ of an unknosn sarm
fromn the very extensive police badget the
Cmbudaman then conducted his own
investigation, obtaining in the process
evidence obtained by none of the police
investigators, Doorknocks, conducted in the
strect, unearthed o number of withesses police
investigntors had not bothered to locate. The
other members of e C's family, several of
whiom had eyewitniess accounts, wene
intervieswed. There was no explanation for the
failure of police to intervicw these witnesses
other than a form of “ethne Blinkers™ -
sterentyping Mr C and his family as excitable,
unreliable and of no consequence, in marked
comvtrast b theeir actual demeanoarr as
witnesses when questioned by the
Ombadsman, He comcluded the investigating
sergeant had actively assisted the police
subject of complaint o frustrate the inguiry
and was aware of their conduct in doeing so.
He further concluded the osiginal aclion in
stopping, searching and detaining the late Mr
Vowas on an insulficient basks, and that police
had bkath assaulted Mr V and had
illegitimately threatened Mr C when he tried
e inbervene, The investigation pointed to a
sorry pattern of inadequacy in each



succeedling layer of police investigation,
indicating that the strength of police culiure
led b reluctanse o really examine the
conduct of other police, which could blind
evien experienced investigators fo the evidence
before b The isguiry also found that there
wins a culture of racist language and belief at
thar pedice statiom in question which had no
doubt contributed to the events complained of.

The Cmbudsman criticised the lack of
precautions taken
by experienced
Fh'.'l'm:'
investigators ko
suard against
collusdon, and
nobed the
existence of
proedures which
.:ppmnd b
facilitate collusion
betwern podice

wilnesses,
[vestigations
wirne criticised for
1:h.-:i|‘||§ conducted
al the comvenienoe
of the police
mmvalved, with
wiliresses
mderviewed over days. Criticism by the
Ombudsman was met with an affended
response from police,

It is common practce for police to confer and
'Il.:rJ Heerr slowiies rngrrfn'r" whirther for
procecdings in court of for inbernal
investigations, At its most inmeoent, this
mieans conferring with other police to refresh
cach other's memory and produce an aoourate
angd truthiul account of events. AR ils worst, it
mwans fabricating evidenor to present a false,
buit consistenl sbory bo 4 eowrl or tribunal. The
dividing linge between the two ks difficult 1o
determine and casy (o cross,

Police hovalty exists for very sirong reasons;
policing requires and generales a strong
network of trust and mutual support. Many
podice feel iscdated From the general public
because of the nature of ther work and what
Fitzgerald described in the Cueensland
comtext as “prulic andifference, imsfrust, hostility

ard reserborent ©,

The police burn in on themselves and develop
strong ties of lovalty to one anasther.
Howeover, when this II:I:|I':I||.'_'|.' 18 abys=ed, Ehi
reasons bor its existenoe become corrupbed
and it prevents the detection and control of
police misconduct. 1t seds polioe against the
community they police

But for the dectronic cvidence, the
investigation of this complaint woild have
failisd. The aware experienced police officers
the subject of the
inmtig.:ti:m
maintained the
“roue if aedemee”
even when
confronted with
the taped
ervichemoe,
Youmger, less
expericnced
pelice appeared
b thae :inq_uir:,.' [15]
be still struggling
with conflicting

loalties amd
were not yet
adept im the art
of eollusion - an
! art fostered, it
mviast b sdded
by the ithend practice of police legal
representatives taking instructbons from all
podice witnesses to an Ombuodsman inguiry
in grougs. The practce of joint
representation and conferences with polioe
who are under investigation, particularly when
allegations of collusion are already an s,
does nothing o dissuade police from “getting
dweir afories logether”. The Ombudsman
wiloomes advice from police legal
representatives that this practice has ceased,

The strongest lesson drawn by the
Ombadsman from the case was the
importance of civilian oversight and, where
necessary, direct civilian investigation for
miajor public interest matters, The
Crmbusdsman continues to believe police
must take responsibility for the majority of
investigatiens, bul in cases such as that of Mr
W, the combination of police Blindmess (o
police collusion and ethnic stereotyping
produced no bess than three fundamentally
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flawed, and very expensive, police
investigations, Civilian investigations are not
Claytons” investigations. Given appropriate
trakinimg and resourcing civilians can identify
mimny issues ko which Pl:nli.q:l: :'m-ﬁﬁg,a{m A
professionally blind,

Race Relations and Our
Paolice

O 18 October 1993 the then Minister for
Police and Emergency Services the Hon
Terry Graffiths MFP announced the
Omimedsman would conduct an inguiry into
race relafions and the NSW Police Service,
The announcement reflected the Minkster's
and Ombudsman's concerns about recurring
incidents from which police bias against
minorily groups of racism might be inferred.
These included incidents such as

4 Operation Sue, which invelved a dawmn
raid by 135 police on the Aboriginal
communily in Redfern;

% Cop It Sweet, an ABC documentary
which showed Redfeorn police working
ithae beat:

% e Bourke Catback Trek incident, in
which some officers attending & bad taste
party portrayed themselves a Aborigines
who had died in custody;

i the Turmamurra incident, in which tha
Asian studends who were the victims of &
conbrontation on Twrramwrra P.JiJwa}'
Station were arrested, whilst mo action
was taken against the non-Asian
perpetrators and worse, the subsequent
police internal investigation was designed
b justify the police acticn taken rather
than revesl the truth;

# e Cabramatia incident. in which a
Vietnamese moborist was assaulbed: and

# more recent incidents stll under
investigation.

O 10 December 19493 the Ombudsman
miotified the Comenisstoner of Police of his
intention o conduwct an iJ'I'ﬂ.'aLi.E.lti.ﬂhl and
exercised his corrdive powers (o requine the
Police Service to produce documents in
relation boits efforts o address issaes of

CONOETN.

Based on the material produced by the Police
Servioe amd information frorm varisus
sources, the Ombudsman produced a

discussion paper Race Relatiors ard Our Police.
The paper set out past and developing police
conduct in some detail and gave some
indication of what the Pelice Service has done
and 18 trving to do o ensure acoess and oquity
for minerity groups. The paper was widely
circulated to minority groups for comment.

The Ombadaman invited minority growp
members to address general issues of access
and equity in their submissions such as;

&[5 the police commitment to these issues
adequate in all the circumatances? If mot
why nast?

& What changes need bo be made bo ensure
Aboriginal. MESE and minority issues arng
properly serviced?

% If minority groups have experienced
change, is it because these groups have
adapted, or has the Police Service become
meore responsive’ For example, if
established immigrant groups are now
meere comiortable with police is it because
the police have changed or because the
community group iz now mdre
combortable or familiar with the language
and Australian v and custom?

#*  Are South-East Asian immigrants, for
L*xamp'll:, TN I'.'hrin.g thar scame FI'I:HEI‘['Iﬂ
that European immigrants faced when they
were newly arrived?

# Have police really become more tolerant of
divrn:il_'!," or have mi:luril'!.-' Broups pust
learnt how te stay out of the view of police?

Are minorily organdsations satisfied:

% with police attitudes towards their racial,
ethanic oF minogity group;

& with pnlii:l.- Fnul.il:iux and programs to
service their people’s needs;

2 with the consultations they have with the
Police Service, for example in commumity
consulbative commbllees: and

% that the Police Service has regard for the
organsations” views and particular needs
in developing police policies and programs?

The Police Service has been brving to change

its recruiting so that it has roughly the same

make Up as thae mmmunir!,.' at |.1TS,!. The Palice

Service savs that the reasons it has not baeen

able to recruit more police officers from racial

and ethnic minorites, and change as quickly
as il wants to, inchacde;



% alack of suitably qualified applicants from
rackal wwd ethnic backgrounds; and

< minerity group unwillingness to deal with
pedice or o encourage or permit
CUmITEIEy or L'm:li|z.- mernbers bo EHn the

Police Service.

Why Is the Pelice Service less successful i
attracting applicants from ethnic or racial
backgrounds than applicants from white
Anglo male backgrounds? If there are cultural
objections based on bad past expericnoe with
pelice b other countries how can community
aegamisations help to bring about a change in
the approach bere in Australia® Has the Police
Service made a sufficient commitment o
ellhnic and Aboriginal affairs and o recrulting
police officers from amongst people of racial
or ethinic groups?

The Ovwbudsoan alss invabed ruup-'.u'ulml: 45}
adidress the following questions o assist him
gauge levels of Commu ity satinfactiom:

# Do people from visible minority
communites continue to experience
banguage or cultural barriers in seeking
assistance from the police?

% Have they developed trust and confidence
in the Police Service?

% Have they increased their willingness to
report crime to the police?

% Are they more willing to seek assistance
from the police?

& Are they more aware of police services
being provided?

# Have they increased ther participation in
commaunity policing programs such as
Community Consultative Committess,
Meighbourhood Watch, etc?

#  Are members of visible thinrity
communithes given equal police protection
a5 the majorety of citizens?

% Do they feel that they have been unfairly
treated by the police, either through
niegative sterectyping, harassment, use of
ek force, or abuse of p:twt-r?

4 Are they disadvantaged by police
procedures which do pot take inbo account
cultural differences or Lick of language
factlity?

% Fhisw dois present experience in relation to
ihese indicators compane with experience
five, ben and even filteen years ago?

Tl bulk of submissions were receivied h_'l.r-E
August 1994, In August and September the
Crmbudsman received evidence orally from
organksations unable o make submissions in
w:ril;ins.

While it should naot be assumed that the fimal
report will make adverse as opposed to
constructive comment, considerations of
procedural fairness require the Police Service
b provvided with an epportunity to
comment on any propesed adverse comiment
betore the publication of the final report amd
recomumendations. 18 s intended & draft of
that report will be provided to e Police
Service in early November. The final report
will take the form of a Report 1o Parliament
and is expected (o be tabded in Decermber 1994,

Access and Admissibility
of Police Documents

Complainants” acoess to documents obtained
during, Police Service Act investigations and
Ehwe wiser of theee documents in court proceedings
has boen an area fraught weith diffsculty.

Under s 166 of the Act, the Commissioner
miay suppress the publication of material or
imformation he is required o provide to the
Crenbudeman if ke beliewves such |'lu|:||'iv.—.|.ﬁ|;||1
"might prejudice the investigation or
prevention of crime or othenwise be conlrary
tor the public interest”™, In these cases the
Oimbudaman i= Frnlﬁl:!i:hﬂ] fraam r4,-l-|;'1.'||zz:.i|1sI the
information to the comiplainant or any other
peTsnn.

Equally restrictive, section 1724 renders all
documents brought into existence under part
A inadmissible as evidence in any
pr:'u.‘m:dinsﬂ with Few um'plilm:. {l_'E
dizciplimary proceedingsh, Historically, the
seclion was intended fo prevent
complainant-defendants from undertaking
rl.ﬁI"IiJlE E:l.ped.ili-un: tex obtain evidemoe for use
in related procecdings and protect police,
directed by sendor officers to respond to
questions during an investigation, so their
cornpelled staterments cannot be wed as evidinoe
m eriminal p!'l;i:rmjmp: .tg;lim:l Hhirm,

An interesting twist has emerged in the
courts’ interpretation of section 1724 which
appears to have frusteated its intent. Courts
witll allow ivestiatioa documents o be
subpoenaed for proceedings provided a
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legitimate forensic purpose can be shown.
Furthermore, whiene such a purpose has bisen
demonstrated, a party may examine whether
those documents disclose material that Ty
b established in some other admissible form
a% mrdence in Hee Fns-;t'\niingn. Thiere
therefore appears to be disagreement
between the legislature ancd courts as to
when parties should have access bo
investigation documents and how they may

b used in related proceedings.

While the policy arguments involved in this
dibate are complex, the following complaini
highlighls how the current system can
Dperabe IlI'IiI,.L'o-I":,.'.

Three boys attending o rowdy New Year's
evie party in a quiet coastal fown were
arresbed and charged with variows minor
offences. The father of one of the boys
complained b the Ombudsman that poelice
had beaten the l:l-;'.l].r-I- with hatons and
unlawfully arrested them. As the allegations
were serious, the Ombudsman directed the
Palice Service to investigate the complaint
under the Palice Rrglrlllil?ulr -I'.H”rz,;.u!&:um if
Mizconductl Act 1978 (IPRAM Act {now
repealed .

The District Inspector assigned bo the
investigation interviewed ome of the boys
abome as b had just turned 18, Adopting
mixrmal procedure, the inspector gave the boy
an undertaking that the record of inberview
woulkd not be used in the crirminal
proceedings againat him, The by
subsequently signed a record of interview
which, on the face of it, supported the police
version of events,

Later i the investigation, the Polkoe Service
.1|:|-|.‘.d'|-|:1:| to the Omibudsman to defer the
investigation until the criminal proceedings
against the I:u,l-].':- had baeen finalieed.
Accompanyving that application was advice
that section 26013 of the FRAM Adct (now
section 1661 had been invoked, The Police
Service conasdensd that the release of the
imvestigation papers would prejudice the
oulcome of the criminal procesdings and
winsld thorefore be contrary ta the public
interest. Consequently, the Ombudsman
coubd not release the investigation papers 1o
the complainant or any other person. This of
course did not stop the inspector from

releasing the papers. He released the 13 vear
ol % record of interview o Ehe p-u-'lin,'
prosecutor who had carriage of the
provesdings against him.

The prosecutor realising the record of
interview wiould Enﬂ:ll:,r assist her :au“.«:-ut;hl
fo use it in the procecdings. Chwing to section
S af thie PFRAM Adt (noaw section 17240, she
could not admit the record of interview
directly into evidence. To dreumyvent this, she
callixl the inspector as a witness b give direct
evidence of his mnberview with the |:Iu:|.'. T
save the court’s fime, the magistrate allowed
the inspector to read the record of interview
into evidenoe, His evidenoe was, however,
excluded on the basis that the record of
imberview had been induced by the inspector’s
undertaking that it would not be wsed in the
crimimial [umfdi.ng.s. lE.‘I.‘iI'IH hiem.

Eventually, however, the contents of the
record of imberview were admitted into
evidence. The 18 vear old, in giving evidence
before the court, denied he had ever given a
version of the incident inconsistenl with his
evidence lo the court. This dendal paved the
way for the proseculor o cress examine him
omi ther apparent inconsistencies bebween his
ovidenoe and the information contained in his
record of interview, The bu:h],r faabied fo
adequately explain the inconsistencies and
was convicted of the charges against him.

The b-n-}":. solicitor and the DI'iE,iI'I..'IJ
complainant formally complained io the
Ombasdsman about the inspector’s release of
the record of interview 1o the prosecution and
the breach of his undertaking to thie boy that
the recosd of infervbesy sould not be used
the criminal proceedings.

As this was a fresh complaint, the
Crmbwidsman, mot kaving the power o
undertake a direct investigation at that time,
directed another police investigation. The
investigator concluded that the inspector had
carried out his investization withs the ‘highest
integrity”. However, the Ombudsman was not
satiafied that broader issues had been
acddressed. A document obtained through the
police complaints systerm had boen used in
criminal procecdings to the detriment of o
defendant notwithstanding section 5% of the
FMEAM Act excluded the document from
evidence, Furthermore, the invocation of



soction 26011 meant the Ombudsman could maoi
provide the investigation papers to the
urqnphi.n.lnt oy thuugl'l. the inspseclor coild
refease documents 1o the police prosecutor to
assisl in her case. Such was the Ombudsman’s

comcern over these Bsues that a reinvestigation

wits conducted inbe the inspector's
investigation amd release of the record of
nlerview,

The Cevbudsman’s report was highly critical
of the inspectors handling of the investigation
and found it was biased in favour of police,
evidenced in part by the inspector pursuing

thir criminal allegations against the boy instead

of the alleged police misconduct. The
Ombudsman also found tat the inspector’s
coraduct in releasing the record of interdew o
the prosecution, after having assured the boy
il weotald ot b wesed in the criminal

procecdings against him and seeking to invoke

section 26001 to prevent the complainant from
having acoess b the investigation papers, was
unfeasonable, discriminatory and oppressive.

The Ombudsman’s report focused on seeking
reforms to the legislative framework and
recommended:

+ expanding section 1724 to render all
documents and information brought bibo
existence or obtained for the purposes of
Fart 8A of the Molice Serdce Act
inadmissible in any procecdings other
than disciplinary proceedings or inquiries
underiaken by the Police Tribunal;

% excluding from the operation of the
section, that &, making admissible as
evidence, all statements voluntarily made
by a person after a criminal caution had
been given, whene crimdnal allegations
were involved, oF a criminal |"I.II!':'I|: had been
adopied; and

% retabning the exceptons currently
contained in section 172A(2ZL

The above framework would have significant
benafits imecluding:

% eliminating the artificial way in which
documents and their contents are currently
dealt with

& protecting pelice by making dinective
memoranda and othes T PITSEE p-l'ﬁl.'l.ll't‘d
under direction inadmissible in criminal

proceedings while stll enabling them (o be

admitted in disciplinary proceedings and
tribuimal indquiries; and

¢ maost importantly, safeguarding persons
wh participate in investigations by
making their statemaents and records of
interview inadmissible unless & criminal
coution has been given or a jurat adopled.

The Ombudsman believes that such an
amendment would provide the protection
section 172A was originally intended ta
provide while protecting complainants and
civilian witnesses and is currently pursuing
these armendments with the Minister for
Police and Emergency Services.

Romancing the Law

A man, estranged fromn his wite, found
police very helpful in his property disputes.
Oy o oocasion a police officer
accompanied the man when he went to his
wife's home to take an inventory and on
another, two police went with him to the
ouse while she was away on hioliday. On
this second socasion, the man removed
variows items of property, the ownership of
which was in dispute.

Despite the disputes between them, the man
and his wife were discussing reconciliation.
After one such discussion overnight at a
haxury haotel, the woman visited her husband
early in the morning, When he did neod
answer the door, she climbed up 1o his
baleony and walked through an open door
into his flat, The man was upset by this visit
and asked his wife bo leave but she went b
his bedroom instesd, where she found a
wooran bnoa T-shint lying on the (oot beside
the bed. This woman jumped up and
presented police 1D, saying that she was a
police officer and that the man's wife was
trespassing and should leave, The constable
was the same officer who had sccompanied
e imam bo his wife's home when he had
taken the inventory. At this point police
arrived in response to a call the constable
had made earlier when she heard the man's
wile at the front door, Identifying herself as a
police officer, the constable had asked police
o come and remove the man's wite, After
talking for podice, the wornan beft.

“ I thank you very
much for your letter,
It wraz good to see
fhat at last
Government
departnents are
taking notice of
comsimers’
complainfs....”
{Froom a complaingt)
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The constable was nol satisfied that palice
had allowned the vwooman bo leave withoud
charging her and about a week after the
incident, she spoke o her supervisor, an
inspector. The inspector rang the police
station inveldved and was told the corstable
in charge of the matber was not on duty, The
imspecior then rang the constable ai home.
Theugh the inspector denics pressuring the
constabde to initiate action against the
winmian, after speaking o him the constable
went fo work on his dav off and ksseed a
samimons for respass. This sense of urgency
had been absent the week before the phone
call. The woman's solicitor rang the
constable. According to the solicitor’s
accounl, the constable said that be had not
intended to take any action but after the
inspector's call he had decided that be
needed to protect his own “ass”, The solicilor
then mplal.md by oiae edfsoe and we
investigated the matter,

Thee constable admitted she had arranged for
police o accompany the man when he had
removied furniture from his wile's home bul
e podice investigation found the complaing
that the constable had misused her office not
sistained. The Ombudsman di.ﬁﬂﬁ'l‘ﬂ‘d and
issuid a report recommending the constable
be departmentally charged. He also
recommended the inspector and a mumber of
other police officers be counselled abouwt their
b,

As a resull, the constable was charged with
misconduc] and the other officers werne
admonished. The trespass charge against the
wioman was dismissed,

whaose faulr?

Police were called to a Catholic bovs” college
arpund midnight o remove some yowng
people swiniming in the school poal. The
four bovs who had been in the pool panicked
and ran. Twe girls who lad been sitting
nearby, walked over to police, giving
themselves up, Meanwhile tee boys haed
stopped trving to get away and had turned
and walked back towards police. Qe of
them was grablbed by a senior constable and
struck om the leg. The voung man said he
was struck with a long torch, but the senior
constabde said he used his baton o sirike a

Blow on the upper shin, because he believed
the voung man was about (o strike him,

All the young people were laken o the police
station. In breach of Commissioner's
Instructions in relation to uveniles, e young
people were put info the exercise yvards of the
adult cells. Mo entrics were made in the cell
books and no prisoner admission forms were
completed,

The senier constable asked the girls, both 17, if
|:|'r|.-'_!.I wirre: menstruating. According b the
girls" account, the senkor constable then said
U T o sear blood amgivhere, T wonlil baoe feken
ourd iy g mond ol [the young man injured].”
Spinning the chamber of his gun around, he
svid “This 15 @ poreerfil g mand i conli! easily
Kl soensvonre, awed 0f 1 Feoved shoot one of the g
fetlere it voourld Beoe been B! foell of o givls,”
The sengor constable denied taking his gun out
but admitted the substance of the conversation
amsd that he had told the girls “the ise of
fircarms Iy podice cowld Tnoe beeir dnikiaded |0 did
il say tiel [ aoulid Faoe dmken out oy gun and
shol [the voung man injured] as ! did rof ko
Jiis pame at the froe,” The senior constable sald
b Wi amematiour Naal I s costiainedt for @ ovei
smeristreantiicg todio god defo soader fed e blood
wrry shon greile pisify, "

The illowing morning, the young man flew
to England to take up a job as a sports coach.
He immediately noticed problems with his
knee but did not go to a doctor until two
months Later. A complaint was kodged and an
i.r!'n.'-l.-.l-l:iﬁulid:rr! comimenced. Advice was
received from a chief inspector from the Legal
Services Branch that there was evidence to
support bwe departmental charges of
misconduct against the senior constable, in
that he used maore force than was necessary
when lwe struck the young man and in that his
comversation with the girls brought discredit
upon the Police Service.

The Assistant Commissioner (Professional
Responsibility] was nal satisibed with this
advice and sought anether advising, Six
muonths later, the second advice stated the
opdnkon that the Police Tribunal woubd
conchude the senior constable had only used as
much force as was necessary (o effect the
arrest of the young man, On (he second Bswe,
it stated: “It =2 wofad Haaf the |r.|'v.|n11l.n: wre 17 s
af age, and as snoh reasoombly smtare. [ is rof



siggesfed tived He coonds woere sexumlly maf ivafed
graficitoirs comirieinls, Ratfer Hie Lovginrge jesed
wirs of @ meedicrd medaene apd comsistent witl
valrgatnmsal brurgage.”

Onee oof the girls had stated: ™ was conbarressed
aradd Trearreitiated aad dngaelted Iy e prioale mature
if the graestians [Ehe senior constable] eiled me,
as ! difa’t Beliee they T mrgitfring de codtle sshind
fonf oegurnad.”

The Chmbasdsman .1331.“1 with hir. R{-i:ﬂ:ing
the sevorsd police legal advising. he sald in his
report: T deeridrkd coviebinchad lly [the seTiior
comslable] sives se Izoree and woliely Nt o i
phear that Hiere towrs st good reasor, imedicel i
otherise, for s renmrrks. “Sevvally amatioated
srnturtons contmenls” 5t facl exactly ohat they
woere.”

A priest stated that be heard tse semior
comstable say to the girls "Yow could e been
shird, ™ Thee Omibasdsman’s reporl expressed
comcern thal a podice efficer would
contemplale using guns against beenagers
taking a midnight swim, The report
recomimerded that twe departmental charges
[ Flrl.-:frrrrd .IH.'IiI.'IHI: ther emior comstable in
accordance with the original legal advice, As a
result, the Police Servioe sought further advice
freamy their Goeneral Counsel, who advised that
o c]urﬁl:' |.1nE':,r of misconduct in relation to
ihe wse of the baton should be prefermed,

Theer senber constalsle admitted this charge and
wis paraded before the District Commander,
in the presence of his Patrol Commander. The
seninr constable and another officer were
admuotished by the Region Commander,
Morth West, for their failure to follow
Commissioner’s Instructions in relation to the

detention of juveniles,

" Again, thank you for
your prompt and
courteons reply to my
guestions. I only wish
Hreat we lrad more
peaple in onr public
service organisafions
who reacted positively
amid writh such
professional integrity
as you have in this

mea tber,

As you might suspect,
Hris case is very
important to the
Tesbian and gay
conmunitics, Our
commnniy
relabionships with the
Mew Sonth Wales
Police Department have
not aliways been good,
These relationships are,
obeiowsly getting better
il the ereation of the
leshian and gay
cowrmrity officers in
g0 many of Hee
mgfrapodifan police
districta... [ also
believe that the Office
of Hre Qmbudsmean hes
ecrealed a more pasilioe
atmosphere for
discussion of fssnes.”
{Fronn o conpiaiemani |



Case Studies

S

The Night Shift

Police officers have a great deal of
responsibility. Often operational police ane
voung and have little employment or lie
experience before being given these
responsibalitics, [t is apparent from the two
cages below that without a proper network of
supervision or the belief that they may be
asked 1o acoount for their whereabouts or
actions at any given time, individual police
officers can often find themselves in
unenviable and often i'JIn-EnJ situatuons,

it August night
= 1 made him Fuf I S iray, bevdivse [
pants Tooerdad [ enight! cop ome, ard alse fo stop
frima doimg anyihing efsc. I spose [sic] § e
piitacked mind jual wanted fo get muay from
e I|'|'|||'1-.;'r fi o qu::fr.l'ﬁ { could, I think thés =
the puvied andrere fie started de make dog
souimds o Phe radio, Ui ot swre, Then e
fried fo rig the radio recefver oul of the dash.
! as brying o stop D datug that ard drive
at the samee fivee. I didn’t haoe @ cliee wohat to
di, | kmeme e mext job an the list wes a breek
ard ercder, wiich ¥ could do on mw onenr and
fearry [himf i Bhe ear aofrere e conilfdn’l do
apy baror. I wanld wlse give e Hine fo by
and Frink,”

Al 200pm om a sunny, Sunday afternoon,
v vounge. on-duty constables were invited
b attend a barbecue.

Chnce at the party and aware that they were
‘m-dll.'l}r". the odficers rml:iﬁ.-d tharir salaries
by attending to a demestic dispute or more
spocifically, a slight argument between two
poople at the barbeoue. At 5.30pm, despite
thesir owin level of intoxication, they
attempted 1o drive three of the guesis home,
placing them in the rear of the caged truck.

O their way they were called ko attend an
armed lvold-up, which they drove to at high
speed. When interviewisd later, the
constables alleged their efforts to attend the
armed lsold-up scene resulted in the truck
hurching so wiolently the portable police
radio simply flew out the window, Therefore
pity the poor oooupands in the rear of the track.

As ome of the officers imitially staved “the
portalie rrdio uoy fivoe sl across bhe dashibodrd
arud faflest oul e passegers windons.”

However, it appears the radio did not
accomplish this feat unassisted. The same
constable later admitted "1 had o feeling furd
Ty prartrer] e i from e velicle sith @
II‘r|'|'|:|'|-r Hmr;[r'ng fir e, ™

The radio was later found by a schoolgirl and
dutifully returned to police by her father.
However the search for the radie became: a
vseful excuse. One of the officers Implied the
sparch was sufficiently important bo override
pedice attendance at the following incidents,
listed in order of appearance: scene of a
shoplifting: a break enter and steal; a report of
A suspicious person; twao further break and
enters; and another suspicious person,

After attending the armed hold-up scene, the
constables refurned into their station and then
headed to another address to drop off their
ilicit passengers. In a gesture of thankiulness
for surviving their harrowing trip, the
passengers invited the police inside where in
the words of one "uwe fiod something fo eaf ard |
Tund a coeple of beers and [he] had a fere beers and
toe stayed bhere tnlking for o couple of kowrs,” The
police alse appear to have drunk somwe port,
The nnn-d.ri\.'inﬁ Pllﬂl.‘il:L' officer had v
consumed a large amount of alcohol and was
beginnang to act strangely.

Al around 9. 0pm ther comstablos feeried Bwio
of their previous passengers back to the site of
the original barbecue. By this stage the Jeast
inboxicated constable, who presumalbdy was
the da‘iﬂmh.-rl diriver for that e,
observed his partner was “fairly well affecrad”
by alcohol. After dropping off these
passengers the two officers headed off into the
night, towards the location of one of their
overdue responses and an appointment with
RiTTee Lmwinbisd pl:b]il.'il].'-

Meanwhile, an increasingly short distance
away, & father had pulled his car over to the
side of the road to attend to his crying son,
wihd was In the back seat, The man leand
between the fwo front seats to lifk his son
through and place him in the front when he
felt his car shakis In a statement made later he
sabd, "5 | hermed my fead do the right, e
earufonrr aof Bhe arr jrst Blee onl, | leoked To e lefl
aruf sare @ bufled fole in Bhe rowr dnvers side
renrador, abont Be sroe ﬂlfﬂ I‘u:\'rrr.!,r cent pirce il
then Mat’s ofren | hered e car .. | smp b rear of



a Lafenviser, wdute four ihad drive st mo Digiels
oot dlveastimted “Pofice” across the back in bl on
wirife.”

Inside the police vehicle the scene was
understandably chaotic. The constable driving
the Lapdcridiser later reportod, T festimchively
acveleraled af the sente e letining deoards [his
partner] s far as | oould steeteling ot e Lot
Fuaredd [ spranbibent hais oreme e soid, “Pue your fooing
AW ATy o f my adand® ..] ! theirk [ .'.ll."!,;l'zr
Fape sand “What the fing fell are] your doimg?”
Hie saaf, Fox " or sommetling sl As far as
th police in the vehicle weee conoermed, it
appeared the situation could get no worse,
Howewver, wishing to continue with the canine
theme, the heavily indoxicated constable, wiso
Pl st Fired s service pevolver out the window
of the police
wirldelie, then
broadcast his best
dog
imp,'rsnnnlinnx
over the police
raclia, much bo the
confusion of other

raclin weers.

I-t-:-;l:i'\.'ins his
parther appeaned
by e reverting
down the
evolutionary chain
andd perhaps being
in o minds over
thi: meaning of the
amnbiguos
monyllabic
statement: “For”, the constable drowe lum
home with comsummate timing. " saee i g0
trrough e back gade, | Hhen redurned fo bhe police
ahatfon. When | god there 1t onas fust kmocking of|

timp, = | shirted lo clear Hhe dearck oud

Both police attempbed to cover thear tracks by
making False stabements and untruthiul entries
i police record books Eventually, however,
conscience got the betber of one of the
constables and he admitted his conduct,
allowwing tse strong suspdchons of his
-.uru,*r'.'ia,'nrw b e wierifnied. .'"LFI'I'II'I.IF.I'i.ﬂIL'

L'h.llg\:ﬁ were laid.

Ombodsman’s
recoimmendanion

One of the recommendations made by the
Chmbudsman in his report of July 1993 as a
result of this incident, was that the
51,:|p'-r|.1=.in|1. o minhile l.".rlln_:-]ti =8 P'I'\'I'|P|‘.":I'|.'!|l'
exercised and a system implemented o
renmitor the activities of officers not at the
statbon while on duty, This report was send to
the Minister for Police and Emengency
Services and to e Comenissioner of Police,

The latest correspondence from the Police
Service indicates the Stabke Commander as
still not fimalised a “revicr of procefures
reladioe fo fhe ENperTisiim of mahnle ;urnal.\

sl srod ! Palice Stations, ™

Less than two months after the report, the
!ﬂ“l.:l'ﬁ".inﬁ
incident
occurmed at
another
mqrn:rr.u:ll:il.'l.n

| police patrol

Oyperalion
micldlie

Wt oas v ik wind
sty might..”
wis effectively
thie excuse given
by & Senior
Constable
assigned o
comduct random
breath testing in
a S}'dnl.-}f
metropolitan
district, when explaining why the duty had
nodt been comducted. “IF mas overomst, weill a

Black dy. .'wnl'rrl'a.l_g' onr e peuntt of .ra.ll'.llm_g,;'. el
afse redindy anad Hlee Mght of the niglet was veny
dark.” Thus it .'I.FIEH":II\'I.‘L‘I the drink-drvers of
the miad-west would escape detection due 1o
the :'{'Ii.ahi'li.rg.-' o thie ni.ghl: for cresake a
darkening effect, in particular, the night of
thae 265th od .-"|.|.|E1.|5-.l.

I we can't beat ‘em let's join “em’ could well
have been the phalosophy adopted as the two
police officers drove thear mobile KET unit fo
engagre in what can only be described as an
attempd to infilitate the problem at its very
somrce, the ]Jub. Whth a deviion be -lut'_n'



rarely found in other spheres, the constablis
appear ko have theewn themselves imbo their
work. They even continued their neearch
after leaving the hotel by making use of the
takeaway facilities of tha har. I!"ml.-'iding
grounds for the changing of the BET
acronym to stand for mobibe Random Beer
Tasting, ome of the officers admitbed to
consuming “hoe s of beer” while patrolling
the area,

The police vehicke and ecoupants having
been “off the air', in more ways than one,
radsed suspicion in the mind of the
Supervising Sergeant. He monibored the
radies Eransmission, on a besser wsed channel,
between the station’s two patrol cars, both of
which he had directed b0 conduct the RET
operation it m-n.i.nE_.'n'u.-rwn Ft'ﬂ.il:l:ﬂl!'l.idl:ﬂ
wiere unaware they were being monitored by
the sergeant, who interrupted the
transmission b ask the vehicle cocupants for
their specific location. The hiss of static was
all that grected the diligent Serieant’'s roquicst,

The Sergeant then attended to duties more
urgent than explaining the simultanecus
malfunction of two pelice radios. He would
shortly encounter a similarly chilling episode
which was to defy logical explanaton.

At 330 that MO, the sergrant F.:rkﬂ.'l his
perlice vehicle in thee drivesvay of his police
station, facing e road. Whale still in the car
he requested the radio operator bo contact the
erews of his wayward vehicles. Vehicle 1 (the
car withiout the beer cans rolling on the
dashboard) appears to have given its correct
location. Vehicle 2 radioed its location as the
corner of bwo metropolitan streets, lcafid
direchly vutside the palice statiorn, The sergeant
presumably rubbed his eves, blinked and
lookesd harder, but was still unable g0 see the
viehicle in question. He asked the radio
operator to obtain a second opinion from the
Senior Constable. The reply the operatoer
received, was that Velicle 2 had I:I:I"|.1L"'L"L'dl."|:|
alom the streel and was about to go "off the
aie’, foredieg fereed freto the dricemony of the
podice shetion. Thie driver was unknowingly
stating that he had driven, in a4 ghostlike
mannes, through another police vehicke,
parked in the drivescay, without it
aocupant, the Sergeant, being aware of the
Fact.

Vehiche 2, in reality, returned to the station 10
mingbes later. The Sergeant alleges he
observed the Senlor Constable “stagger ™ out of
the passenger seal of the police vehicle, while
the odhaer Constable remained in tee vehicke
“and muite o conrareni”, perhaps wnsure of his
future. When questioned by twe Sergeant as o
his location over the previous four hours, the
Senior Constable responded, "Oal of the argn”
ard then staggered inbo the station,

Having solved the mystery of ane of his
crew's location, the Sergeant attempled to
locate Vehicle 1. As he drove down the street
e mosticed in his rear-visson mdrror, the
occupants of Vehicle 2 who he had just
spoken by, sneaking back out the driveway of
the police statbem, The Sergeant tuemed his
vihiiclE around and followed Vehicle 2 for a
short distance. Using his better judgement, the
Serppeant did not engage in a high spoed
pursail of a marked police vehicle delven by
bwer serving officers, however he decaded it
weas Hme o contact the Patrol Commander,
whi attended at 5.00am,

If the current situation were not ironic enough,
one of the officers indicated his knowledge of
breath testing requiremaents when retuming fo
the station at 5.25am. When directed by his
patrod commander 1o submit himself to a
breath analysis, he replied, “Tro foirs fae
expared, [ amr fir be green the same rr'F.Frh ai i
citizen.” When asked again why he was
refusing a lawful direction, the constable
slated, “F aom't Heink s leeful becaise R owrs
Frtpe eapired.” This will be decided in
forthceming proceedings by the Omibasdsman
and the Podice Tribunal,

Reprehensible Fabrication

Chris Murphy's coduman in the Sun Herald on
18 September 1999 casrded the following report:

Thirew wetes apo pofice shopped mi oalidd
persioner on driving charges in a Weslern
stituirles streel, While one held hime the ofler
Fuuf]'nd feimr. When he @@l to fe grounrd e
ronts kored, He sas therosen intoe @ pofice wegon,
shestig apen s sonlp.

With the AFTOEHIE of afralufe P, fhe
purlice thers vesed B foen s @ wespon fise
Il'r.lrr.l.prr p|r|rr'~.-i|'|!.l|r|rr. T.||.|"],r tfn'r:gn:l' Il'mqu'r
Teoigg, 35, o father of two, of Mount? Draiff
pulice station with essandting them and
restating arrest.



When the charges were heard against Mr
Twigg in 1991, two local residents who hasd
wabched the armest froan thedr homes camae
forward. Magistrale Roger Dive accepted their
evidience, nging wof the F-::l]iuu vl visd: “There
it e i relianner placad on angihiing fhmt Mr
S mof A Trecker fell mie” He awanded
55,5000 costs against police and referred tha
papers o the Commissioner of Police to
irvestigate the officers” conduct.

Inspector Dick of the Internal Affairs Branch
copducted thae :invmilqﬂliun and subrmitted a
report which concluded that the polior officers
woor innocent of the -ﬂlll.‘ﬂlﬂ.'l o, His
report stafed:

The Mogistrate Mr & Dive in Tis hardling of
fhis puatfer bas shosinr ircompelence, The
decision was based on Dis weighing of Hhe
curestatent evilence of the Comatebles our oue
s, il Phe irconsistemt evifemce of e
Aeferre mitneties mir bhe oblisr,

We did not agree and reinvestigated the
complaint. After hearing evidence from all the
witnesses, the Assistant Cmbuadsman found
that the officers had assaulied Mr Twigg as
alleged, As a result, both officers were
charped.

Chris Murphy describes the oubcom:

Linst sveek fustice stood up agarnst the police
whes thug constaldes Sooff Tacker wmd Waye
St zvery conrincfeal oeer Uhtir acfors.

They prust baoe been cocky, Too powerfrd o
care or corfiden! in the domiineinee of police
caterl rofines, ey had mo quslms ebonf
beahing e marn as alarmed Wilrmol residents
wriched frome their amaes, T fracely aroe
farzsrrd.

Wi AMr T"""";EH aves Pakeir b coicrd e I|.I||.I'H|:'i'
teshified hat e resisted and Buy revded Bhe
frefp of odter pofice fa gef hioir defa Bhe var.

The ilrdqﬂldm! Ui ] .\!ﬂ.u'ﬂ.f Higar. Ohee
iescribed Sirell strtkinge Mie hondicapged man
&Ix P Before droppung oir hirs kisees or fo the
resatie et Pee groiond. The atlier, o peighbour,
deseribed hote Mr Teigy s Hrrotr dneko Hie
eniar. Bt Fesard Bive grovrieg wod pleading:
“Fa anwd (e e, e ood b beaf ™

Magisirate Fat (FShane declared the police
evidence i compiete fobwicarion. ™ She found
Spefl and Tucker's behaviour was

“repreliensible fn the exbrenme” amd sadd it
“brings ol only Memseloes futo disregpuate b
the pelice service of WSW,” Both officers were
sentenced o 12 months periodic detention,
Had bt mod besen for the Ombudsman®s
reinvestigation, it is unlikely the officers
wipaild have been charged,

Deliberate Lies

O the evening of 29 May 1985 an Aborigine,
Bdr Bruce Thomas Leslie, was found Iying
unconscious culside 2 hotel in Tamworih.
Ambulamee officers were called to the scene
amvd, determining that Leslie was simply
intoxicated, arranged for the local police fo
attend, Leslie was taken 10 Tamworth Police
Station for detention as an intoxicaled
TS Thi* next morning, Lsiflie was founad
unconsciows in his cell. He was taken by
ambulance to the Tamworth Base Hospital,
whisre an examinatbon revealed he had a
frachered skull Mﬂ,m.‘lins]}'. Leglae was
transferred 1o the Morth Shore Hospital in
Sydmey, remaining there in a coma until his
dieath on 6 June 1985,

A corondal inguest held into the
circumstanoes surrounding the death found
Lisbie had “died of the offects af head dnjuries
wefrer I had |:'|||;|'.||'rr.|-:l.|H_|,|I _|"|1r|'rr| ek oitlo e
furtpvrth or Doseroay, frachioring Ris stull™,
Lestic's death was examdned by the Foval
Cormrmission into Aboriginal Deaths in
Custody. Mr | H Wootten QC, the Boval
Commissioner, published his report on
Leslic's disath om 17 October 19901 In his
report the Roval Commissioner fpund “Hhat
Hirer police offfcers atfe baoe binroledge of an
importar? part of e relemant focks combimad fo
#r'nr _Firﬁ" Acroipmhs u:f The mter ., False evideree
has s been given Iy e police afficers to this
Coumpnriesior, .:mm#h it Fly o mrenes Hhe sl
eviderice as was groesr b e police moestipakion
aid te cormmer”, Accordingly, I
recommended the matter be referred to the
Commdssdomer of Police o determiine whiether
disciplinary proceedings should be instihated.

Upon recedving the Roval Commission’s
report, the then Commander (Professional
Responsibility), Assistant Commissiomer
Cole, directed an investigation into the
rvatter. At this point, pursuant o section % of
this former Police Hl,ﬁu.dal:lm I:ﬂllegalinns ol



Misconduct) Act 1578, the Commissioner of
Police should have notified the Ombudsman
of the existence of o complaint aboart the
podice. In fact, the Ombudsman was to know
nothing of this complaint wetil 10 March 1994
whaen he was eventually nodified by Mr Cole's
successor, Assistint Commissioner Jarralt,

Assistant Commissbomner Cole also sought
adwice froom the [Folice !Jepm'lrm.-rl.t Laxgzal
Services Branch, Mr Burgess, a Legal Oificer
within that branch, advised that “there =@
bacis upor ehich o nusiber of Departmental
clarges o be preferred aganesf the priacipal
plice officers involoed ..

Chn 16 July 1991 Chief Superintendent
Donnelly, the Tamworth District
Commander, submilbed his own report on
ther matter, based on his rmdi'rlg of the Eoyal
Commission Report and his attendance for
briet pericds as an observer during the
Commission hearings. Donnelly criticised in
detail the findings of the Commission,
commentimg that “rehedier the Commtasioner
ached i good faeth ard disd ot ke firdemgs in
canfranetion of te regidiresenls of mafunnl
pestace =5, by =y e et questanmabfe”.
Donnelly opined that it would be “grossly
urifile fo recommmmerad firme deaciplonany action”
against the officers concerned. Donnelly's
report was duly endorsed by the North West
EBegion Commander, who also opined that
the Boval Commissioner iy hare made
s erifical mod doging Fedings combrary fo
ficteanl evdiferice de ties coae.”

Thie Felics Service internal investigation into
the matter, however, found the police
officers had not exercised the strictest
honesty amd Eruthiulness.

In spite of this, the Region Commander went
ot state that "o oiee l-l,f e Ir'lrgrir q" Hime
since the incidents referred to . IF may be

:llrl'prn;pn?n'rr o Ji::muj"“.lr matler !::_l,l
courmselling of the podice concermad”.

O 19 May 1992, Mr Burgess of Legal
Services Branch reviewed the file and
considered the recommendations that the
wfficers comcerned be counselled. His
comment was "ot any officer wlie & ol
druthful ke o Royal Commssivner should by
stilfect to o Deprrtmendnl charge of ‘rof exercise
Hhe strictest bonesfy ond Prutifuleess", [ 2o
recommend. ™ Assistant Commissioner Cole

accepied this advice and accordingly directed
thi= |.m.-ﬁ:rrr||::r||: o thimae L"l.:ll.'El:‘!d against the
officers conoerned,

O 7 July 1992, in response to this action taken
by the Commander (Professional
Responsibility), Chiefl Superintendent
Eaonnelly submittisd a further report. Fe
refused o have the charges preferred against
the officers and commenbed that:

“Apart from the fact B chirrges are flanped
aruf il prepered, 8 comceries mie bhat' fe
Assistmnt Coommizsioner ([ Professioam
Responsibility) has seen fit fo pud the
recoumerdalions of sewior operativand palice
for e shife ard accept Hie recommsidations of
d Lrﬁ.u.f i.ﬂ'ﬁ;ﬂ. E_ﬂ'r'ﬂj:'ff:_llr, Mr Erarﬁn:.;
vireralel mod knote enough fo know home
tittle he does wot know ahowt the
backgrosond and politics of s partfcular
Foyal Commission”,

The Acting Region Commander Largely
endorsed Donnelly's views, and requested the
Assistant Commissioner (Professtonal
Rimyponsibility) reconsider the appropriateness
of departmental charges. The whole matter
was then reviewed I:|:|.I e M Ball, .I'ﬁ.ﬂ:ing
Principal Legal Officer of Legal Services, whao
advisedd “there @ suffident eindeinee aomilinble lo
ground departmental charges of failure fo exercise
the strictesd bonesty dmd fracthifiilress againsd dhose
offirers”,

It is mol clear what transpired over the nesxi
year, but on X May 1993, an officer within
Internal Affairs submitted a report to the
Podice Service hicrarchy summing up the
presenl position in relaton to this matler.
Inchaded in his report was the following
alarming observation:

“Mo evidence can be found of the Omlnufaman
h-.l'ﬂg mdifard af s onrtler .. mp?ln‘_ql ar
decizion s made fo rafify the Cranbudsamm
af amriders arisiny _IFn:urr e R.l.l_l:ﬂ]" Cormmissnm,
Pecliatingg Mr Lesliv, a pessille nfiee oses are
eourcerned. foquiiries are mote wideriony fo
ditersrine ooy sy otfier cases tere ol
repoeted fo the Camburdlzimasr s reguired by the
Police Regwlation { Allegotions of Miscomdnct)
At

This officer further recommended that the
Crmibardsman be notified of the Leslie matter as
a matter of urgency.



O 10 March 1994 the Commancer
iProfesional Responsibility) formally notified
the Ombasdsman in writing of the existence of
this complaint arising out of the Royal
Comptssion of Inquiry into the death of Mr
Laslie. Hae statesd:

“ .. the muatter soas nod previoisly referred to
wouir office 08 it wovs originally delermined thal
o Uy ixbiies toere subyeet of tmqueiry Iy the
Rayal Comission it woas mol requeired that
woul be potified ... the incidents e sicbject of
b clarges ocirred in 1985, The Eayal
Comramisgion st i 1988, Wikile § belicoe that
i chrges stordd haoe procevded e first
directed by my predecessar, 1 iveee in mimd Bt
tire appdicobion of @ charge and peaalty s fo
brimg abont modiffed pofive befomnioir, T oareat
s that beimy achieved in Biis cose ob this Hme
by preferring charges, Thus, | hove directed ..
diend the officers comcerned be sternly
adsorizhed by their Begion Commander @5
s a5 possible”,

After carefully reviewing the police file on the
Leslie matter, the Assistant Ombudsman
expressed his dissatisfaction with the way the
Palice Service had dealt with this complaint,
He informed the Commander (Professional
Responsibility) in writing that there was a
clear legislative requirement b notify our
office under the PRAM Act, which existed at
the time of the publication of the Royal
Commission’s Report into Mr Leslie’s death.

Quite apart from the delay, the apparent
resstance of senbor polioe to appropriately
discipline officers found o have lied to a

Roval Commission is cause for great concern.
Thi suggestion by the former Tamworth
Diistrict Commmander that the Royal
Commissioner may not have acted in good
faith in reaching his findings and that the
findings themselves were possibly made "
contravention of the requirements of mrhieral
justice” i chsarly unwarranted. He further
sullbes the integrity of the Royal Commission
by his remark alluding to dts “backgroied ard
peditics”, We are not concerned with thae
percrived politics of the Roval Commission
but with the facts presented before it. Based on
those facts, the Police Service’s own Legal
Services Branch recommanded the officers be
departmentally charged and the then Commander
iProfessional Responsibilityh directed these

charges o be preferred. 1t is cause for
corsadirable coneemm that a Dhatrict Cormmandor
wis able to obstruct this process based on his
own peculiar interpretation of the facts.

O 4 July 1994, the Assistant Ombudsman
informied the Commander (Professional
Responsibilityd that our office did not accept
his diecsion to “admonish’ the officers
concermaed:

“I canrot acoept that to deal with the officers
by admomisharent, im Bhe face of prima facie
irideree Tedich srggests theae officers fied
prider oabh foa Boyad Commission, is
approprinte, § endorae the gprret of Mr
Brrgess” arigingl adivice Nt ‘any officer
awho és mod frathfad o @ Royal Cowmmmissioner
slould be sinhject fo o Deparimental charge”.
T i thiz amater anost serionsly, aid with
mitlier mafor Royal Commizsion irnfo police
corraption afoost wpoa wg, [ o sure you
uwiild share mey cotcern Meal officers be left
ins v doubd Pl Bhose whio give false eridence
will be severely dealf with,”

To support our view, a recent decision of the
Court of Criminal Appeal, in which Justices
Badgery-Parker, Carruthers and Finlay
declared that as a general principle anyone
found 1o have lied o a court, Roval
Commission or the 1CAC should be |.-a.1'!-e|:| fiis
a deterrent, was browght bo the attention of
the Commander (Professional
Responsibility), In reply, the Commander
(Professional Responsibility) wirote fo us on
22 August 194, stating that “with e beaefit
of kindsight, it is clear firtd dhe decraien b
aitnrentish threse officers was i ml cirormsfances
e appropriate”, At the same time, however,
he provided legal advice from the Polioe
Sorvioe General Counsel to the sffect that as
the officers have already been admonished,
any further disciplinary action would now
constitute ‘double jeopardy’. It is ironic that
after almost four years of inaction and
obfuscation, at the very tima: the
Dimbudsman is !'i.rull:," nodified of e
existence of the Leslie complaint, action i
peremptorily taken by the Police Service
which effectively precludies him from
making any meaningful recommendations in
respect of this matter,
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Sexual Harassment

In December 1991, a woman complained her
daughter, a student pelice officer at the
Padice Academy at Goulbuen, had been
ﬂe:u:urtll:,.' Tharassed h}f tl'II\{"l;" l;ll;hl:sr
probationary constables, She alleged ihe
young men masturbated themselves and
wach other during class and made obscene
EI.IHELE!HA‘HL. Oiny o Oocasiom shie wie 3
passenger in o caF and one of themm sat in the
back seal with his hand down his pants and
rmasfurbated,

The shirdent did mot report the harassment
becausie slw was afraid of what the harassers
wirtld dio to her, Dther members of the class
supported the stadent’s sccount, recalling
that the three hamssers would fondle their
geni.hh it class and talk in Joud woices aboast
their sewual experiences,

The Chmbaudsman found the complaint of
sexual harassment sustained and
recommended that the harassers be
counsclled and required o undertake further
tralming amd assessment to demonsirate their
understanding of the Police Service's equal
employment opportunity policy.

Thwe matter was referred to the police EEO
Branch and the probationers were pequdned
Lo wwribe 3,000 word essays on the isue of
unlawful discriminatbon and sex based
Iarassoent in the 'Lmrkpl:bm'. with particular
regard ko the impact of such behaviour on
the victims, The probationers were then
reguired to attend a tatorial with the
Commander, EEQ Branch and the Branch
Education Officer, to present the findings of
their research and discuss their
understanding of EEO principles.

Al the tuterial, each probationer spoke for
aboaut 30 minutes on EEC policy,
discrimination and sew based harasament in
the workplace. They were then questioned

on their presentations, Each probationer
related the knowledge they had gained
H.'Iﬂl'l.llqt‘l thedr research ko rhvmmpl.'linl macde
anad o their behaviour (o Uwe student,
addressing the impact of their actions on her
and on themselves,

"Inio the Woods®

The Omibudsman receivesd a complaint from
Wingham Forest Action Group representalives
in December 1993, They complained of polioe
actions during a nonviolent prolest against
logming in Dovies River State Forest, Police
hird vsed lorestry workers o help topple
tripods with protesters perched aloft. Private
foresiry company balldezers were also used 1o
dismantle the protesters” campsite. In ome
instance, & worman chained herself to a large
phece of concrete and was chipped free by
police with no atbernpt b shickd her from
fving debris,

Police are often puit in the umenviable peuil:inq‘l.
of weigthing the safety and civil rights of
peacetul protesters, against the rghts of
property owners. The problem is complicated
by protesters who are willing to put
themselves in podentially dangerous situations
wiich rEr.|_ui.1'|.- EXPEnSIE resoue operitions
amd e up resources,

It Became obvious after the first attermpt at
conciliation that the Police Service was
unsympathetic to the merits of peaceful
probest, There are certain classes of complaint
which canpol reasonably be resolved in the
traditional senee of conciliation. The best that
can be hoped for Is that both sides understand
the: rights and responsibilities of the other side
and that an agreed set of fules can be Laid
down for fubure encounters, The police were
directed to attempt a secomd conciliation, one
that emploved an element of “firesse and o
atifity lo compey Rforumtion abeal police
provadures and He nspechize rights and duties of
privtesfers,”

A svecemaful conciliation was achieved on the
unaderstanding that police would be educated
on the protocol related 1o forestry protests.
Thae :Flen'lir agrecmeTil includied::

2 adirective to poelice stating that the safety
of logging protesters be paramount in thir
removal from the dispated area;

£ that police confer with e anii-logeing
limison officer prior to and during any
future dispules:

#  tw education of police regarding thisir role
at foresiry logging probests, with particular
attention to safe working procedures;

& that resoue squad staff be used whenever

possible;



& that all protesters in dangerous posiions
e removed with the aid of 8 chernye-picker;
and

@ that female policg be rostered for duty
whenever possible.

Film aut Eleven...

State Rail emplovess were cleaning a vacant
warchouse in Redfern when they came across
a bag containing plastic packets of a white
Flvlil'-'drl':,.' substance. The man who found the
powder assumed i was an legal drug
because it was ]:n.'n:fI-:.:!;-l.'-l:l 'Fu.t "ak soen on TV
and peported the matter b the police. Two
Comstables from Redfern Police Station arrived
fo take statements and then ook possession of
the suspicious packets. The police officer who
took thie packets declined o search the vacant
wiarehouse but stated that the powder would
b amalysed and then destroyed.,

When State Rail contacted the police to check
en the results of the analysis, no record of the
suspicies exhibit could be found. When
1ill.|.':l|:iI:II.'IL‘fL the officer whir ook the bag said
I was sure the powder was harmless and had
decided to destroy the powder himself,

Instead of entering the properly in the Drug
Exhibit Begister, e said he flushed the
copents of cach packet dovwn the toilet and
then threw the plastic bags into a wastehin,

After formal investigation by Internal Affairs,
the constable pleaded guilty to departmental
charges of neglect of duly. The investigation
alan revealed the parlmh of white pl.l-'m.l:'r
were, in fact, harmless, State Rail had rented
the premases to a llm producton company
two weeks earlier, The property master
comfirmed b had vsed several similar ]:H:E_.'s
filled with icing sugar to look like drugs, The
film “The Cusfodéer ™ i a drama about police
|.'|'|rr|.|plil}n.

Wwho's Calling Please

A highway patrol constable was observed
doing a U-turn at speed and appeared to lose
conired after the vehicle blew tyees on hitting a
pedestrian island. The vehicle being puarswed
ot away keaving a nearby coundl road gang
gawking al the fishtailing police vehicke, A
cunplaint was made and the issue of
dungerous drving was fownd sustained
against the constable, He was transferred from
highway patiol lo general dutkes for three

months but the |:|:ril.-'ing odfence became
statute barred before any Infringement nolice
coubd be Laid, The officer was required o
attend remedial driver training to be re-
certified o drive police vehicles, This might
have been the end of the matter except the
comstablie took it on himself to contact the
complainant alter bedng notifed of the
complaint. The complainant’s evidence is as
forllowws;

O the 9 October, | ws all oy hore oddress
in e gorage working about 930 at right
whrers mey wife colled out “Ron frere™s @ gy
ot thee plaore for you. ™ 1 prcked wep the plane
in the garoge arf (s poice seid do me dn a
quriet doune, "f befieoe wor e Rowr " aed
said, “¥es, " and e sqiid, T Believe yoir
sirrbitessed an aoctdemd? ™ °F am Constale,”™ |
carrol rerember fris wame, “from Firdrfield
Police,” mnd 1 2aid, "Yes one of wor Makes,”
anid b s, “Fam Hae Boke whbo oas ie bhe
acgafenst.” He soul, =T am on hididays, Ve
frest camcelted Srear,” 1 spid, “If goie want fo
le.Ip' Hhaaf gurne I'il I|'|'i'rl_|,r of epaily ;,rnra," aard N
tieews g arge O Mowiday e 1200 1 oo pesd
thee Creibridsmte O8fdee and T informed them
af B phone coll | recerved from e
Constable an Fridoy right.

This aspect of the complaint caused the
complainant and his wife considerable
distress. The Ombuodsman did not acoept thx
Constable’s reason for telephoning the
complainant as secking to confirm that a
complatnt was made agatnst him. The
Constable was departmentally charged with
misconduct and has been counselbled. Contacl
with complainants is not covered by the
Commisslener’s Instructions or the
legislation. The only legislative references ane
o restrictions on the release of the name of A
complainant. A recent amendment te the
Commissicner's Instrections provides that
pu]it\e whi are given a directive
memerandum are nod bo release the identity
of thiz ecomplainant. In this case, the officer
asseried that he was unaware a complaint
had bewn made.

Thee Office of the Ombudsman receives many
complaints and inguiries from the public
concerning paolice conduct. Among some
members of the public there is an underlyving
fear of possible harassment if they complain,
The Oribudsman views any unalficial

_ i
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contact between a complainant and police
officers the subject of the complaint very
seriously and will continue to press the
Police Service for an appropriate amendment
bo ensure the Commissioner's Instractbons
expressly prevent unlawiul contact with
cotmplainants by officers who ane the subject
of a complaint.

Strip-Searching

A Cconinuing concern

Cur 1991 annual report reported a case
which led to the acoeptance by the Police
Service of recommendations clarifying the
guidelines which previously applicd to
search powers and a circular was ssued
which strengthened the heads of
consideration which police must take heed of
when in this situation, Shortly atter this
circular was issued the police rules were
amended and superseded by the
Commissioner's Instructions. The language
u=ed in the instructions is simpler and much
more accessible but the provisions of the
earlier circular were largely ignored.

Early in 1992, two Abosiginal women
rnrnp]n.'ined by emar office of ]'u!'l.-inH bririmn
stopped by the side of the road on the
outskirts of Hwe large country town in which
they lived. The incident occurred at 130 in
the mharming.

The two male police officers relied in part on
the fact that the bwo complainants wene
l'l';l'l.l'f“i.rlE back from a service stabon which
has a reputation for being & ‘drug exchange
spot’ and that one of the women was known
to police although she had never been
arrested.

The two wormaen conperated with the
instruction o stop thelr car and the two
officers searched the vehicle without success.
The officers then made the decision bo carry
out a strip-search and, in adherence to the
Commudssioner's Instruction, radioed for
assistanoe from a female police officer. When
this officer arrived, the complainant: were
Jisd o I:-:,"um.- im oy bl :.hml:lb-ur:,r o thi=
side of the streel, where they were asked bo
strip completely, dispite protests from one
complainant and a request that the search be
carried out at the Police Sation. The female
officer stabed she did not meed a lorch bo

carry out the search and relied on the street
Mlumination. Mothing was fownd.,

The imappropriate choe of location to carry
ouill the search swould surely have offered more
rather than less qrppnnunil'ir._-. for sommEsene
wrishing o discard any illegal substances thay
may have been hiding, The above incident also
highlights the dilemmas thrown up by the
current legisbation, namely the legal advice
that the power to stop, search and detain does
nok exbend b removing the person detained From
the immediate location. As a direct
consequence of this, if the detention continues
to allow the arrival of either a suitable officer
or a suitable vehicle for the strip search. when
chowes the debention becomae unneasomatde?

These concerns must be addressed carefully,
in order to achieve, on the one hand, an
acceplable level of consideration to the privacy
and dignity of the person being searched and,
o Hhe other hand, the reention by police of 4
wseful tool in the detection and prevention of
crimme,

T this end the Ombudsman has
recomimended that the current definition of
the berm ‘detain’ be carefully reconsiderad and,
if necessary, clarified.

Where to hicle the procecads ol
robberices

In another case a juvenile known to police for
very minor beeaches of the law, such as
travelling on public transport withouwt a ticket,
was stopped by two officers from Sydney
Transit Polioe, At the time hae was walking
along the streets of Waverley in the early
hours of the moming with a number of
COMMPATIEONS,

The puvenile complained ko us that police
ordered them to take everything out of their
pockets and take their shoes off. “They rere
serchiing owr cigaretfe packets closely dn flnd back
pard. The cop took me do e froel of Be drsck ond
he was fooking for somethig in He front of the
car. He Id Iis forch and srid sometfing ahout
frndiig a micrezcope. He then stid "Dinop Heewn 'l
kmene fee etk my pants aud enderpants, §
dropped oy Frousers arf lifted my shivt aed
burred arcnnd, Mothing oas found, "

The constable then asked the complainant to
pull his underwear open and shome his torch
into his clothing, This was witnessed by at
least one of the complainant’s companions,



The police officer who carried out the strip
seanch stated to the police investigator;

“ A Hark [the complaimant] asked se wfey e
NS hﬂ'ug searched, | befivre AT ARSI T0NE
Bevanse of e e of the wight, o numiber of
rodberivs nr fhe e ancrmity. [ ke thad [the
complainant] had heew arrested for Possession
of Prolibifed Drugs a few days arelier.”

At first glance, one may be tempted (o
conclude that the police officer was acling
|.'I.‘\.1Hll:ﬂ'l.l1:||_'!|'. O d:epﬂ' consideration, the ]ngi::
of such thinly founded excuses for the highly
IMvaASIVE FII'..II.'HL‘E o .-.'h'ip ,wa.rrhing, allows its
e o anyone who may have had prior
contsct with pelice and who decides to take a
walk in the middle of the night.

Tl knteresting defence chosen by the officer
was that asking someon to drop their

trousers in the middle of the main street of
Waverley was l’iml:..- not really a strip search
and secondly was not an attack on the
complainant’s privacy because there were very
few cars ravelling abong the street a1 that e
af the nlﬁHL

Equally interesting was the Enct that neither
the police investigaior nor the mbernal legal
advice appeared to appreciate this last point
which is clearly addressed in the
Commissioner’s Instructions,

The Ombudsman recommended that both
officers be 'pa:rar]-uii and admonished for their
actions and that, tegether with the police
investigator, they be reminded of the
legislative and procedural guidelines relating
to the detention and searching of peraons

Safe Custody

Small, isolated police stations in rural areas
face mamy difficultbes, A significamt number of
these problems occur in single officer police
atatbons during the areest, charging and
I'ml-tli.n_g o p-ri.~i-|.1|1:'n|. It is 1.11:'..'im|x|}' an
urenyviable task to try and process an alleged
sffender and ensure safe custody of the
person, while attending 1o any other dutles
which may arise. The difficulties are
compounded by the fact that smaller country
skabions ane often inareas of proportionally
high Aboriginal populations, who have been
rr«;cngni.!.ﬂd I:|:|.I thi= Hn-].-.'il Commmiassion inko
Aboriginal Deaths in Custody as having
specific newds,

In one case, the complaint was that police
had assaulted an Aboriginal man while in
custody, The police mvestigation of the
incident did nod identify the issue of
unsupervised custody, however when the
matter was reviewed by the Ombudsman, it
becama: clear the .Il.ll-gnd affrnder, an
epileptic who was heavily intoxicated, had
been left unattended for a completely
unacceptable period of time,

In cur report bo the Minister for Police and
Emergency Services, this conoem was
outlined im the strongest berms. As a nesull
the iggue was addressed at a local bevel b}r thi=
Police Service and the officer responsible was
counselled by the District Commander.
Clearly honvwever, circumstances may
confront other police with difficult decisions
by ke in future incidents. Therefere, the
Ombudaman will be harther EXAMining thi
difficulties surrounding smmall, country police
slations.

The Wrong Look at the
Wrong Time

A complaint by an English tourist of assault
by police in Darling Harbour in the early
hawars of Mew Years I'J.;l}' 193] has :F.ina|]:|.'
been reselved, The tourist has been granted
£5,000 for loss of his glasses, watch and gold
neck chain. The police investigator stabed
that due to the tourst’s physical appearance
he was genuinely mistaken as a member of a
group of drunken islanders who attacked
police. The report stated it is most likely that
the tourit was hit on the head with a baton
by a Sergeant who al the time was
performing his duty to the best of his ability.
Thie Folice Sergeant has been counselled on
the use of his baton. Charges were not
prefermed because there has been a lack of
clear identification of the police involved.
Mevertheless payment was made on the basis
of Flv|.1|:i|:|: ImPnlLuihi]il':,r. The iroqy in thi=
miatter is that the tourist was achaally trying
tor comciliate with members of the group and
physically restrained cne from throwing an
emply bottle at police. It's a case of beang the
wrong physical appearance at the wrong

e,

“-Now that | have
over fro aud a half
years of service, |
can look back and
realize that within
this profession, there
dFE %0 BTany
vartables aud
unkwowwns,.. there
are auy iwiwmber of
legal, moral, ethical
and procediral
obligations which
miust be strictly
aedbered to....omce
again D wonld ke o
Hrank you for all of
Hee tinte and effart
b which you have
comirni Fled o Hirds
irgaeiry, I lrope Hrat
Hleis is the one ard
oiliy Heie Hiat neg
seterde 15 wen tioned
te you in regards to
this type of inguiryg
for the remainder of
my service.”

fFraan a serving police
officer}

e



Public

O“o’rer"h"ri.ﬂw This sectinn covers complaints about

i

government depariments and stalulory
authorities other than police, prisons, local
government and reviews of FOT matters.

This year has been a period of consolidation
and assessmaent fq:ul]n'.rlng the restructuring
of the office. During the year we received a
fodanl of 958 written -'.'v:'«'m‘Pl..'li.nL'n: and 2,270 osal
complaints about public authorites other
than those listed abowve, We absn peceived S0
reuests fof review of initial determinalions,
A further 350 ».'un1p'|.1i|11:».- were receivesd
about authorbies, organisations or ndividuals

il within the Chmbudsman’s jurizdicthon.

The level of complaints in this area remains
stable and i conbrast o other areas seems i
have reached a plateau. Again this year wi
have seen a signitcand reduction in
mmplamrﬁ wlnlnnl: to the |.||:|.1'Iirg.-' of service.
While it ks too early o draw any strong
comchesions about this, it may indicate
povernment authorites are becoming more
fesruised o pn,wi-r.ling 4:|u.'|l'i|::|.' srvice amd
consequently more responsive and adept at
dealing with their own complaints,

This year a more detailed categorisation
system for complaints has been adopted

This shoubd alkow us b0 moniter complaint
tremds in this area more sccarately. In this
pencd 143 complaints were finalised. 1t is
pleasing bo note that despite the disruplion
s I;l:..' the restruchuere of the affice and
thi: resulbing Lirge scabe reallocation of Ales, a

h.‘-!':h lewvel of output has been maintained.

The r-:'f.rrtn._'lurjnﬂ FroCEss '|:ln:-".-'in11'-d an
opportunity to thoroughly assess our waork
practices and procedures. A great thaaal il
work has been undertaken o develop
strategbes for delivering better outcomes for
both complainants and public authorities,

This reassessmaent has allowed us b enhance

our mrediabon service. After carefully

dveloping the procedures o ensure
adherence o our |t';|:li:1|.1l|'.-'|.= ﬂ.“lFl'llI'L‘rII.'lijl.lil.':-_.
we have esfablished a workable mediation
process with highly succesaful cubeormes, T
mvediations conducted to date have resulted in
sucoesstul outcomes jor both complainants
anad e public authorities involved. These

avaboormies have inclhoded

g m-;p-;di,limli,. and ingxpensive risilution;

& agreements reached which have been
satisfactory to the parties as distinct from
the imposition of a selution’ by an external
biody; and

£ ereating an environment in which the
public authornty is able to leamn directly
from the complainant in an open and non

adversarial situeatiomn.

Another developrment has been a greater
emphasiz on the infermal reselution of
compiaints, This has inchaded an increased e
of preliminary ingquines where i€ appears our
imbervention may assisl in an expditious
outcome, providing improved advice to
cnmpl.rin.'l.ntu -u,'-lml.'l.'rni.np. othier avenues o
redress and useful informatbon b assist thermn
in making their complaints, The Ombudsman
st thie office as having an important rode in
|_~:|1.ﬂ|,|ring pﬁ'-pfq' Farael q'mp-cm‘urni in relation 1o
their dealings with public autloritles, As a
unr:s-'lrnrg.' of this educative role to memibers of
the public, the office actively continues its
campaign of educating authoritics about i

responsibilides (o the public

Fanally, in light of our fecus on outcomes, it is
important b naobe that the office remains
commilted to its investigative funchion;
[-.arliu.'ul.l.'ir]:..' with regard to matters rising
Essases of broad public interest. Accordingly,
resoarees have been allocated §o ensure
priorly is given o complaints involving Esucs
of systemic deficiencies in public
administration or serbous abuse of powers

Outeome of Mablic Authority Complaints Determied
1993 - T9
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Licensing Lives

Howe imany repaocts will it take?
Tlse fromit page ol the San-Herald on 12
Seprembeer 1995 ram & picture of o frail,
elderly man looking digected and hopeless as
b sab om whit presumably was hils bed - a
torn madiress on s metal fme with some
old Blankets but ne sheets, The story
accompanying i by Martin Wameminde
described the appalling substandard
conditions of the boarding howse in which
thiz man lived. It siated:

“IPenple with disabilities] are hoading ooer
BHW-pies furlaightly deoalid pension
et do sloep dn Mie vovdl e arive-somkad
JiTel of aut insier cahy Sucdey desshouss

The ullfﬁl.'l'nli.t ward Hhe irrr'mr':q-:: wore pader Hae
erimition of @ boerding honse for people antl
intellechun! disehilities, These must be
ficemand, which ureans degal aeficn conld be
fakerr do Al fF dorer.,,”

This article was enclosed with a complalm
recevid b-'rv thi Chmbodsman in October
15493, The complaint was made jointly by bwo
peak community groups representing the
interests of people with intellechsal and
pavchiatrie disabilities in NSW. The
complaint alleged inaction and neglect by the:

¢ Department of Community Servces
Iwhich has & licensing power in relation
ter boarding howses for people with
indiellctual disability and which has
responsibility for people with intellectual
disability in MNSWE

o+ NEW Department of Health (which has a
#Jlerdl 1'|.-.1-|:l-m1|:-ri|:|i|il::|.' fosr pﬂ:lp[r_' with
mental illness in NSW;

%+ police; and

#  Sydney City Councl {which has powers
b0 inspect and close premises within its
boundaries that do not meet reasonable
standards of public healihb

Ther allegations contained in the complaind
greatly concern the Ombudsman. Initial
imngguiries revealed that soon after the article
wis published, the premises had been
qquickly closed down by the authorities and
e resadents offered alternative
accommadation. The need for action on this
boarding hanase hadd apparently passed.

Fl't']il‘l!:ir'l.'hl‘}' 'n'u|1.|'u'in|.:¢ were maicle wikh B [1.1|i|w
concerning their swarencss of the state of the
premises, On the basis of thedr response and
thi fact that prime pesponsibdlity Ly with fhe
wther three public authorities named in the
complaint, the Chmbasdsmon chose o take o
fuirther action i refabion to the conduct of the police.

The article referred to a taskioroe which was
inspuiring inte boarding howses and hostels for
|.'u:|:'||.'l||:'- with dissabilitiee. This taskiorce was
established by the Minister for Community
Services in response to an carlier article which
had appearcd in the Sun Herald on 28 March
1993, The artecle, ~Hostel f Hirrriw™ clq:-til:lrd
the plight of 150 peeple with disabilides living
in a private hostel near Newcastle.

As the inquiry was on fool, the Ombudsman
delayed action until the taskionoe report was
presented o the Minkster and the authorties
concerned had Hme to consider ik
recommaendations, A letter was sent 1o the
Director General of the Department of
Community Services requesling a copy of the
repur!_ as som as ik had been |:|.1mp1|.-lm:|.

The report wias presented to the Minister in
mid Decomber 1993, Responses received o
|.-|.'|l:'p|1.|:n:r|.-|.' ety o a copy of the Tt
initially suggested that less than Ayve coples of
e report were produced and that the report
wiis not a public document, but was fog e
Minister alone. The Ombudsman eventually
receivid a copy inmid Januany 19594, He was
also advised e Mingsker's response fo the
report would not be available for seme months,

A further article appeared in the Svdney
Morning Herald on 14 December 1993, It
recounied evidence given at a corendal inguiry
brnber the death of a resident at a private hostel
in Annandale, an inner city suburk of Svdney.
The r'|.-|.'A-|.1I:||:'rr Bl= N Curtim, atabed:

T Corvtier dided .|1|'I|'L|,_-.|.|H.;||m abvul the Ty
flie Jroshed tons ren, Aieclivdineg chirkims by sowie
of the pbivants Hurd o 7O yeer ofd sefeizoplirenic
residend g Facwr Hieir doily medivatioor,

T resident dud i sed of bews To tie medliciine
cnbiraed, amede hreakmst mnd forel for B

residernds, mnd epery morniing peoe maedicadfoss
do e scliizopdrenic resident, [ deconsed],

For thiz, [the owners] gaoe ler @ couple of
packets of cigareiles everyy tevk.”



The Ombasdsman is aware of e complexiiy The Minister for Community Services is

of the svstemic issues raised in this q,.,'\.|;||1|_'|||1|_ n.'|.‘|ll.'|l:'|.| i the Sun-Herald on 26 December
wppropriate accommodation for people with 1995 as having “palged drashic action” and
Jisibalitios 15 i short -'.||1p-|:.' in MNSW as it iz dmmedinle @cbion” in response to thi repor

throughout Australia. Problems wilh adeguate o -
(A1 TRd N =sArall ol gl [|'||_|',||rI|.L-. miade i March 199 reviealisd that
- v 1 . Trceln i
stamdards of cane in private for-prodit iR T [T TR ALRS Tete |.:-1'1m.'|.‘-.|ll||.'. showly and that it

howses and hostels that accommodale people
P e S n o CLBLE [P0y was sl oo carly for the repsort o hiave been

vith disabilitics has ben higthlighted in nuemy 3 :
wikh disaites nas e R ¥ fully considered, Formal written inguirics
reports over the years. These have criticised have now been sent fo the Deparfment of
patblic authorities for inadequate resulation : VT
il CITHES IUE YFLAGETRULIE TERey At Community Services, the Departmaent of
and monitoring of such accommodation Health and Sydney City Couneil seeking

; I | [

yhli= reTyy s
Notable re poTts anc: thiir Fespanscs fo thei repord and asking whal

@ the Huoman R'“-Iht-\. and | |'||_|.l|| [':-]1}11|:||:|||;|_l. achion they have taken or intend 1o take on
Cormmiassion h’_.-p._-.“ on Hurman Rights and the recommienadabions it contains. This vaew
Pl with Mendal lness, 19493, sehich of the complatnants s that ke has actually
wias cratical of the |.|-.]-.|,c-|-.|,__-|-.|;,|||..|-| af the changed, The Ombudsman awaits the
SNEW licensing system for boarding hoasses authorities' PES POnSes,

anel lwesbods;
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Mentally ill left alone, court told
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Mediation

Noew directions in complaint
handling

The reswilts of our mediation service have
been extremily encouraging. Parties in
dispute have reached settlement in every
mediation conducted I:l-]." pur office o date. In
the majority of cases, the complainant had
been in dispute with the authority for at least
12 months. Frustrated by the conduct and
eI af tha au|:|'|-|:lr|'|::|-' tew Ehisir n'.ﬂl'l'lp|a|:|'ll;.
thev approached us o complain,

Medintion i v:nlunl:nl"rl.', comfidential and frose,

It places the selution of a disparte into the
hiands of the parties, often resulling in an
outcome which is better suited bo the needs
of the parties than one which is imposed on
them or recommended to them by an outside
aulhaority such as a courl or this office.

Complaints successfully mediated include
muatters relating b

% land scquisitton for road widening
PAUIFPOEs:

% management of culivral resources within
A national park;

& council planning provisions and
podluticn; and

¢ an alleged defective building inspection
report issued by a local councl.

Thve Tuituire

it 18 hoped that representatives of authorities
who atlend the mediation sessions organised
by our oftice will TECOHEniSE thie benefits af
this approach e dispute resolution,
Settlements can be reached quickly, cheaply
and informally, parties can gain a better
understancing of cach cther and of any
constraints or pressures that may exist, and a
greater range of solutions can be explored by
all parties in dispute,

Land Councils

A significant number of complaints were
received during the vear about matters
relating to Aboriginal Land Councils. It was
decided to hold a meeting with
representiabives of the BSW Aburigi:ul Land
Counil bo disouss complaints and general
issues relating to land councils. This meeting
was very useful. and provided a forum 1o
discuss individual complaints and talk to the

codancil about its jurisdiction, the types of
complaints it receives and how it deals with
them

The councl dioes have a legsbatie rode o
condliate certain fool b coumcil disputes.
However, despate popular belief, it does not have
any stabwtory power bo direct councils bo act in any
way. Complaints to this office often reflect the
seneral misapprehension in the wider community
absowit Bl stade council’s power,

Generally, the administration section of the
state council handles tﬂ:mphinu, however, the
councillors also have responsifalities in this
regard. Cften :nmp]ninh can be dealt with b:.'
providing advice or by referring the matter o
thir bocal land coumcl for attention. Hosever,
where there are complaints about serious
financial matters, there is a different approach,
which could include a comprehensive
examination of audit reports befome o decsion is
il absonsd fufiine fuddng,

The future

Whiles wee do have urisdiction owver soime ameas
ol the operation of bind councils, the
established procedure is for complaints 1o e
rederred in the first instance to the state council
forr attempted resolubion. This is in line with
e concept o thir Crmbudsman br'inﬁ am
avenue of last resort in resolving complaints,
We will continue to momnitor the overall
pattern and number of complaints about Land
cornicls and inmvesstgste unmesolvid matters m
cases thal warrand such intervention.

A Stitch - and Not Belore
Time

The Ombadsman is often contacted |:|:|.'
complainants before they have received a
"fanal” dectsaon or result 1o their complaimt by
the public autharity concerned.  In most
instances, we decline the complaint on the
hasis that it is premature. The public
authority's own internal review or
investigation may result in an ouboome that is
satisfactory to the complainant, The
Ombudsman does nod wish to duplicate effort
where this can be avoided.

Asowith all rules, of course, there are
excepiions. There are always a few complaints
where the isues radsed are of greal concern bo
the Ombudsman, yet the matter is still before
thir public autharity for resolution. It has often



proved pseful for the Ombudsman to write to
the public autharily concermed setting out
Tu.rl'ir.'uLjr ESSLICSE O qm:ﬂl:iim which concern
him aned requesting these matters be dealt with
in Ehar .:iuthnrir_l.r‘s o inw'ﬂl:ig,:nl.'in:m. I sk
matapces, the public awthority is willing o
imcorporate these plarinls i ks inquirg,r. if for no
ather reason than to possibly forestall further
inquiry by tha Ombudeman. In many cases thix
Ombwdsman's letter adds weight fo the
imcividual complaint. [t can ensure certain

i portant isswees are mel overlooked and that
the public authority deals fully and fairly with
the coamplaint at the time, rather than having

b reopen the matter when the still unresolved
complaint is taken to the Ombudsman.

One such complaint was received in December
TR by couple living in the Blawarra. They
wiere miost distressed by alleged repeated
abuise and pu:nu:ih!l,:- l.'IL'E]ECI L-:I-cpt'rilmfnd |:|:|.'
ihetr voung son who was living in a

supported accommesdation service for children
with disabilities. It was operated by the
Department of Commundty Services. Their
complaint detailed numerous instances of
irueries and Brubsing sustained by their son
whitle im care. [t describesd Tl;"F'I."FLI'l:‘ﬂ attemipts
made by the coseple to have the Instances
reported and investigated, and the alleged
indifference by senbor staff al the service to
their complaints. One letter sent by the service
advised that the father would no longer be
able o visit his son af the service following an
pral complaint made by the father when he
arrived to find his son with dried faeces caked
on his begs. The letter stated the father's
corsduct bowards staff was not acoeptable,

Letters amd reports enchosed with the complaint
shinwed thie Pu.n.-nl:a Eor b 1.1I1I.l.'|.1.'l.'|]l:|l' Pun.i.-:l:unl
in their approaches bo the departmaent, The
department had not been entirely deaf bo their
complaints and copies of reports of previous
ingpuiries weere included with the complaint -
alomg with detailed criticisms of the
iluduqu.ari.ls in each. To add o their stress,
the couple received threatening phone calks
which they believed to e a direct resull of
their efforts to have the magters fully investigated.

When tlse couple cornplained 1o us, they had
abso taken their complaint to the Mingster for
Comevunity Services, Mr Longley, The Mimister
b mefierred the matter bo the Direclos General
of the department, Mr Sernple, for his

consideration. No response had been made by
b Semple when the complaint was received
|:|:|.I the Ombudeman. ..ﬂm:l:rrr]irqs By cmir 'pu|inr_:,r,
thetr complaint was therefore premature

The complainants wanted their complaint to
b investigated by an independent consulant,
They had bost faith in the department’s ability
tex Fairdy and fully deal with their complaing.

The pichere of the service created by the
complaint was grim. The allegations of
neglect and abuse were serious, particularly
as they related to children with disal=ilites

dependent on others for care, It was apparent

oller children may also have been abused
and that little had been done to report o
investigate concerns, Investigations by the
department appeared o focus on particular
instances of alleged aluse by staff memlsers,
with little resale. Thie Ombudsman
considered significantly larger issues noeded
o b acddressed - including:

% the role of management in the day to day
woperations of the service;

% the relationship of staff and management,
anid af skaffl and management with
parents, schooels, and other people
connected to the children;

+ provedural Bsues such as eporting and
inwestigative procedurnes: and

L rrHJTIiII:II'i:I'IF of individual priagTess aned
development,

[t was clear an independent investigation
wils reguired,

These concerns and issues were raised with
tha Diiresctor Caeneral of the department in the
same letber which advised that we would nod
commenee an investigation whibe the matter
wis still being considered by him, On 31
Decembier 1993 the Ombardeman recervid the
Director General’s response, He pdvised an
inclependent consultant would be emploved
and confirmed the issues that had been
gastlined would be included in the review.

The complainants were delighted to finally
have their concerns and complaints taken
m.-ri-uuul}r II-].' the rJq.'F..lrlmr:rlI:.

The Cmbadsman has subsequentty been
informed that the skee amad extent of the
investigation has been further expanded and
that a small team will be retained to conduct
the review,

"I ame wrriting fo
thank you for your
ifforts and
assisfance in helping
nre wilh my
complaints,

am delighted to
infornr yon Ml last
Friday 20 May 1994,
I recerved
salisfactory
costipresisation and 1
feel sure thal Hrs
wrgranld sot have
happened without
the intervention of
your office.”

{Front o complainant)

- T



-
e b

The complainants were advised the
Ormbaedsmian would ned take any action on
their complaint as it was premature and that
they ahuld await the outcomae of the further,
independent investigation. They were
advised they could lodge a further complaint
with the Ombasdsman if they were dissatistod
with the oubcorme af that 'I:II"."EFFIE.II'inI.'H'I.

Ousted rom Community
services

April 1994 saw the establishment of the
Community Services Commission and the
Cormmunity Services Appeals Tribunal. [E
also saw a reduction bn our jurisdichion to
investigate conduct of the Department of
Community Services, the Home Care Service
and thair officers.

Excluded jurisciction

The mewly formed Communily Services
Comamission 15 able to receive complaints
about ‘service providers' who unreasonably
::ln:widl:', withdraw, vary or administer a
community service, The term ‘service
providers” includes the Department of
{'ummunir_lr' Services, the Home Care Service
of MNEW and mon-government organisations
funded by the minister or the Home Care
Service, Matters that can be masde the sulsect
o I:LHﬂP].‘I:inl b Hvie cOmimissnm am Ao
excluded From our jurisdicion. However,
this conald not prevent the Cmbudsman
miaking conduct the subspect of an

inw,&liﬁn.l:iun on ki own mbion.

Certain ratters may be appealed in the
Community Services Appeals Tribunal,
including certain decizions of the Minister,
the Darector General or a service provider.

Contnued jurisdiciion
Apart from his own motion powers, certain

functional areas within the Department of
Communily Servioes conlinus to oome within

the Ombudsman’s jurisdiction, including the
department's licensing powerns.
As the commission fsell is a public authonty

within the Umbudsman Act, we can
investigate complainis alxout {is conduct,

Mocd for clarily

A number of jurisdictional issoes are still b be
resolved. This s panly due 1o the fact thal as
the cemmission and the tribunal have been so
rl,-ﬁ-nl:l}' miahlished, the interpretation of
coriain sections of the legislation ane yet to be
festidd. Thie Beport of the Taskforce on Private
‘For Profit’ Hostels presented fo the Minister
for Community Services, Mr Longley, in
Drecembaer 1995, states:

“The text of the Communily Sermices
(Cantgrlminita, Agpeals aud Mostitoringh Act
199% is wod altogether cleer on wwhetber B
Compiteisstont Tnrs Nee Loomplain! Tiandlieg,
1rr¢1|r1'f.|-r1'u:;. reeimn arf |l.|r|'ujr?|| firrctionrs i
relafion fo He Department’s mole as i finding
body, s ipypwrsedd fo o fiomded agemoy’s re i
e dvlivery of serpices.”

A ::mlinu‘ing comcern of the Ombadsman is
the effect the new jurlsdiction will have on
complaints involving the action of a number
o public authorities, bvcluding those now
within the purview of the Community
Services Commission, The Ombudsman
regulardy receivies =uch complaings. These
often ratse issues of the adequacy of
coordination between suthorities such ax the
police, Departrment of School Edwcation and
tha: Dl,'Fll,ll'I'l'l.‘ll,":l'lt o {:I:IIﬂI'I.'III:I'lil}" Services. |t s
unclear how such malters will be effeckively
chealt wath in fuhare.

Links sith the Commurniny
Services Comnmumission

The Chnbudsman recognises the
Commissioner, Mr Roger West, and the
commission's stald have o most difficult tek in
esfablishing systems and processes which will
anide eHective and Iimtll:..' TSP [13]
complaints, and apprepriate maonitering of
commumiby services. I8 is clear the tasks are
many and the resowrces currently allocated bo
the commission and trbunal are lmdted. The
Cmbudsman has made available o Hae
commission information about complyint
procedures and guidelines used within gar
office b assist the commisskon in formulating
it% own podicies and procedures.

Thes Tunaree

Friemdly and open commumications have been
eatalslizlied with commission staff and i i
hoped that this will condinue to hypify futere
relations,



The Ombudsman will be closely mondtoring
the developmint of these two bodies and
inbends e work cooperatively with the
commission and tribumal lo ensure
stenificant auatters Gl between the
mirsdictiomal cracks,

Working with Youth

The Ombardeman maintained a proaram of
visits o each juvenile petice centre during the
viear. During these visits investigation officers
take complaints from voung peophe and staff
i respuestend, and inspect the centre.

Fitty complaints about comditions in centres
were made b Cmbudsman’s officers during
visits, including two from stalf members,
Sone of these {'uu'l'lpldln'h warranked Formal
action by the Ombudsman as officers were
able 1o resolve all issues after discussions with
refevant superintendents. Eight other complaints
about police and courts were also taken,

[hirang the visits officers noted the program of
renswations being undertaken by the
Department of Juvenile Justice. In some
imstances thee building program is extensive,
particularly at Reiby and Minda. This is partly
4 result of the decision to develop o spedific
prigram for young women at Yasmar rather
than have them as 3 minoeity group ab Beiby.
The renovatbon of Paterson House is long
overdue but it appears this will finally be
completed as part of a Larger program of work
at Minda. Generally, however, the facilities are
mcly improved.

Of particular concern was the conbinuing use
of odd intercom or buzzes systems rather than
duress alarms at a couple of the centres. At
Yasmar inlercoms are in each room as well as
i comanon areas and detention cells. Chir
atficers were advised that faulty intercoms
tabke several days to fix. Alarms and intercoms
in commen areas are reliant on being plugged
inko a wall socket; when tryving to est the
alaro, our officers found i was disconnected.
The ez wiith which this can happen is of
somne conoeen, AL Mimda, buszers are also
wsed in the segregation cells and oficers noted
that e of the buzeers did not work at all. As
A working sysbem is an essentinl safiely feature,
the Chmibudsman hopes that more modern
duress alarms will be instalbed at all centres in
the piscr fukurne,

The generally low bevel of complaint bo the
Chnbudsman seems to indicate that the
Official Visitors to juvenile justice centres
deal with the majority of the voung people's
concerns, Given that the Ombuodsman does
nat have the resources to visil centres more
than bwice o year (at best) while most Official
Vistlors go to centres fortnightly, this is
clearly appropriate,

Tl futware

The Ombudsman recognises that there is stll
a significant problem with the accessibility of
our office o young people, including young

offenders,

Concerned fo address this problem, we
intend to develop an awareness program for
voulh during the coming vear, Eather than
working, in isclation, we hope to develop this
program in consultation with people more
directly involved in youth affairs.

"Thank you for your
Tetter,

Cher predicament, as
detailed in our
complirind,
leighlighted an
outigsion/orersight
in the relevant
sltatute laiw. As a
direct result of onr
complaint, together
with the snpport of
wour predecessor in
the Offiee of the
Crutlend gorram, e Act
is abanl to be

e mgearefial.

Whilst there will be
no “improvement for
the complafrant’, we
lape aclicved "some
neeaniugful reform’
atard there geidd e o
improvement .. for
the public at Lerge”"
(From w comnplainmnt}

T



Investigations

Building Services
Corporation

The Building Services Corporation was sct
up in 1957 to prodect the public by licensing
tradespeople, resolve complaints about
licence holders and provide a cheap,
compulsory insurance scheme for all
residential bailding work. Since then, the
corporation has been the subject of criticism
froeem conmsumers and thaose in the bu.'ildlnﬁ
industry alike. Indeed, although residential
building work was oukside s terms of
reference, the Hoyal Commisaion inlo
Productivity in the Bublding Industry in
MESW nonetheless criticised the corporation
for failing to adequately help consumers. The
government then commissioned a wide
ranging inguiry into the corporation. In
February 19493 Dr Peter Dodd recommienaded
the corporation focus on licensing and
inspecting building work, leaving insurance
by the private sector and disciplinary action
b the Building Disputes Tribamnal,

Complainls to the Ombudsman have
reimborced the Andings of these inguiries. An
investigation was underiaken following a
complaint from a Mewcasthe couple who had
a swimming pool built in 1990, They thought
they had signed an agreement with a
licensed swimming pool installation
busines. IF was not until they experlenced
problems with the concrete arcund the pool
that they lownd the business was not in fact
licensed. The licence number they hid bien
gpuisted was that of the person who put the
poeol in, but he swore he did so0 as an
incdependent subcontractor amd had no other
refationship to the business. The owner of the
Barsinesa had since died, leaving no one
willing to accept responsibility for the
defective concrete. In Jure 1991, the coaple
:mr.ll.'iin-nd o thi corporation.

Afber making some initial ingquiries, the
corporation refused 1o follow wp the complaint,
saying that as the written contract was with
an unlicensed business and as the owner of
that busimiess was deceased, the contract was
“illegal” and nothing else could be done.

Wie ook a different vbew and began an
investigation into the corporation’s hansdling

of the ;m.lplu-’: n:u'np|:|in+. Tiw 1ssues arose
during the investigation. One was the
corporation’s actions in following up the
allegatioms of frawd and misrepresentation
over the licence number gueoted in the
comtract, Once the trese licence holder dended
aur}u,rri:.ing the wee of his number, the
corporation took no further action, The
COhmbudsman biliesed there wene enough
doubis about his role and about the rele of the
business’ sales representative 1o warrant
further inquiries, This was even mare so after
these b set up their own pood installation
business from the address of the previows
business using an almost identical business
nammee, The business later folded lesving many
peophe with lost deposits. Had the corporation
followed the matter up earlier it is possible the
Latter situation may not have arisen,

The =econd aspect of the investgation
concerned the corporation’s actions over the
defects in the couple’s pool, which were
caused by the concreter who held a
;nr]:u;r.:l;in:m ficence and was :i.ul:!iﬁ:i o e
corporation’s powers. However, as he was
only a subcontractor the corporation refused
to erder him bo fix i argueing such orders.
should only be given to whoever the
agrecment was with - in this case, the
unlicenaed business whose owiner had since
died. Legally, however, the corporation is well
within its raghts to order any licence holder o
fix up hizs or her defective work. The
corporation finally agreed to change its policy
o ke more flexible and to achively nesolve
consumer complaints. The couple’s pool was
repaired in May 198, some three years after
first complaining to the corporation.

The Ombudsman found the difficultbes
experienced by the couple ware not the result
off the actions of a few individuals but rather
long standding corporation policy, Indeed,
during the course of his investigation the
Ombasdsman found it difficult o obtain H:I'I'IEJ:"
and corpect advice aboul limits to the
corpedation’s power and what its policies and
procedures exacily were. Answers o the
Cmbudsman’s requests for information were
often incomplete, requiring further inquirics
and research on the part of our stalf. The
investigation found corporation inspectors -



pesponsible for checking on work standards
and issaing nodices o repair work where
appropriate - had inadeguate knowbedge of
their powers and of the corperation’s public
furction as a consamer protection agency.

This wias nol surpgising given the investigation
manual issued a2 a Eu:il.h.' oy inspesciion slaff
was confusing, inadequate and, in at least one
NG EAMDE, '|'|"I'\IIJIIH.

When the mesulis

Adter the Royal Commission and the Dodd
Inaguiry, the government made fundamental
changes to the role and operation of the
corporation, Recently the corporation moved
ter the portfolio of the Minister for Consumer
Adfairs, Amendovents b legislabion are fo be
considered by Parliament laber in Phit yvear.
The propesals will change the corperation’s
fcues to providing an advisory service to
consumers, and

i il S ko mediating
investigation You Just FULED DowT MHT NE, complaints about
; U dat pEw F::-DL e - I IvET A building work.
were sefil 1o The by ”’ e R
corporation, Mr b‘”fH Sig- TRACrof . corporation
I it L]
Muostyn, the as i -:*urrfm ¥
Ceneral Managor stanadds will b
pm-umli}' o replaced by a
15 Baaileki
underionk a ﬂ[:.j:-:'::“ v: iy
comprehensive )
review of the Council, whiose
functhon is 1o
corporation’s ﬂ:r::w Lh:-s
fides. His detaibed
e Minister of

TeSPONSE Was
critical «f many
aspects of the
matter. He
concedied the
corporation Tad
nid acted to
protect
consumers and exprossed concern at the way
the corporation had responded to the
Omibudsman’s investigation. He immediately
arranged for the training manual to be
withdrawn from use and underiook o review
all lrai:n:inE af corporation slaff. He also
withidrew a public brochure describing the
functions of the corporation which the
Onvbasdsman believed was misleading, Steps
were taken to compensate the complainants’
costs inourred because of the corporation’s
faifure to deal with thedr original complaint
1_'ffeﬂ'wc|3'. B M:mt}'n also insfrtuted a full
disciplinary inquiry into the matter, to look af
the corporation’s handling of the complan
and at the vartous responses o requests and
demands for information made by the
Urmbudsmman. This degree of responsiveness
b_'l.' Fheir :_'nr[mr.ﬂl'hm F'I:IIIDWiI'IH_ i ||'|.l."1.'b|:|;.‘;,a|:il.1-d1.
is something the Ombudsman hopes will be
emulated by other public authorities.

COMNSIITH'T RS

thee hiomie
building
industry. The
| prowier fo order
licence holders o
fix defects will be given o the Building
Disputes Tribunal, on application by
corporation inspectors. Disciplinary
prﬁﬂﬂipgﬁ ;ls,ai:nm licence hodders will be
dietermined by the Commescial Tribunal,
Twe Task Forces are to consider the current
scheme of licensing, and bo consider the
quiestion of privatising insurance. All of these
changes will, if implemented, requine
comprehensive fraining of all corporation
stafl, and a revision of waining and guidance
manuals.

| connected with

While the Ombudsman supports separation
of the corporation’s different functions,
potentially the proposed system may cause
somme difficulties for consumers and builders
alike, The Cmbudsman’s jurisdiction will be
himnibed, a5 he will be wnaklde to investigate
conduct relating to the corporation’s rirker in
carrying on proceadings in the Building
Disputes Tribunal falthough conduct leading

=1
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up to that point may be considered). Of
greater concern are the potential limitations
of appeal rights for licenoe holders whiose
Trwelihooscd may e affected 'b],-' way of a Fime,
suspension or cancellation of his/her licence.
lﬂurnml:|_1_,"_. d'ﬂr.ip]il‘l:l::,.‘ F:rm-i.-di:lﬁzo. ane
heard by the corporation, with a right of
appeal b ther Comevercial Tribumal, The
current legislation will remove one step in
that process, as the Commercial Tribunal will
in maesl instances be the final arbiter over
:le:iplimr:,r h-:'ari:q;n.

In insurance matiers, the Ombadsman has
smiE coneerns that privatisabion may
increase thar cosd of premiums, and i
even more stringent limits on claims. He
believes any insurance scheme should
provide for discretionary and ex gratia
payments to be made where approgriate.
Guidelines should be in place to ensure Uhese
porwers are exercised reasomably, and that
there is a mechanksm for the review of these
decisions, The Ombudsman would also like
bo see some safeguards relating o the cost of
hore huiHi‘n_E insurance and to the
paymsents which may be made,

Health Complainis

After four complaints (o the Ombadsman
about excessive delays in dealing with
complaints lodged with the Flealth
Complainis Unit of the Departenent of
Health, a formal investigation of the unit
Began in Jamuaary 19953, During the
investigation a further 15 complaints about
Health Complaints Undt delays were received
and considened as part of the investigation,

The comduct inftally Investgated was:

“The wrestirer i wiich comiplainta are
J'r:ll:ﬂdj:g'n.l'nf r'Jrn'lrd'iHK fhe admmistrafine
procedures of the Complaints Ll for
dn'r.lr'Jl,!.: it .n'.!.lrrprm'nr':, Tedfly Pr:frlrlur
foris on @iy uRnecessery delays and on
afrether comapladmends” Ieflers aud phone calls

e propery resporutat fa,”

This was later expanded o include Unit
IHAarector M{'rri]}'n Walton™s comduct in
managing the wnit.

The Minister for Health informed the
Crnbudsman on 7 Decembser 1993 that the
draft investigation report had been referred

b the [ndeperdent Commission Against
i'_'-nm.lpl:in:m AL on thi E,mund: nf .:I|]I'.'Eﬂd
bias in its production witheut specifying the
dictails of that allegation. The Minister sought
deferral of release of the report until the “oiees
of fhe Commizsion are o hand ",

Om 10 December 1993 the Canbasdsman todd
e mianasber ha n.-garr]-ud. thier misferenee b 10 AL
as “an abfenpl to hinder or obstract Hie
Ohwrbucdssmmas in the execntion of his finctions in
redaficor fo Bhe completion of ts anoestrpation”,
Thie Cmbudsman said he would nod be
deflected and issued his final report on 13
Decernber 1993, 1§ found the conduct of the

i.'l:l-l'ﬂF'.:li!'H!- unit was unreazonable:

+ in delaving investigation of complaints;

% in not giving proper attenbion o returming
phone calls or answering letters; and

% in allecating large resources bo a minority
of cases, which has resulted in inadequate
resources being migrmd to the majority,
and in delays.

The report recommended an independent
management review be undertaken of the
complaints unit by an extermal agency, such as
the CHfice of Public Management and that
such review be completed and assessed before
thie Health Care E:.':m]:ll.:li:nb: Cormmissiom
commenced operations,

Following the investigation, KPMG
Management Consultants were engaged to
comduct a structural review of the Complaints
Linit, identify training newds and suggest
criteria for a performance measunement
framework. The review was reported to have
criticised many aspects of e unit's
operations, including failures in controd
mechanisms, a significant lack of investigative
akills Wh‘.l.il'l.l'ﬂs_ amad a mised bo sCrap amad
rewrite the staff procedure manual,

Also on 13 Decembser, the then KCAC
Comamssicner lan Trmh}-' l:;h'.':' wrote o the
Chatrman of the Parliamentary Committes on
the Ombudsman noting investigation of the
miatter by the ICAC was not warranted and
seeking commibtbee examination of it This
reference was based on certain Chmbudsman
internal electronic mail (E-mail} messages
fwhich had been printed and supplied withou
authorisation o Ms Wallom) which in his view
could sugeest “that thee antior of the deafl repor,



v alternatively o person cembrally inooloed in Hhe
nevztigativon wivich fed o the draft reporf,
coudivcteit faerself i @ nserer wefich dermomstrated
bias adverse fo o pachlic officlal”,

Thee nest day Mr Temby wrote bo the
Umbudsman urging him o prevent the repor
Decoming public until it was independently
anse=el. He also sajd “IF is ol least sfroagly
irgrrble that e report & pitinted by bins” The
same day, Mr Gibson MP told Marlisment of a
letter from Mr Temby to Mr Kerr MP of 21
April 1993 in which Mr Temby had stated "Ms
Filaltour 2 o fricend of mitie.”

Walton, The staff member provided Mr
Morling with no satisfactory explanation for
Iver actiom,

A to the views expressed in these E-mail
messages, Mr Morling nofed such wens nu
expressed until the investigation was well
advanced and after the issue of the summary
of evidence and proposed adverse comment,
In his view the officers involved were
edntitled to have formed adverse views at

that stage.
M M;;u'lins foumed oar Code of Condiot

“Iwth infarmateoe
O 15 December R o imd appropriale”,
1993 th i He alsm zaid, in
{hnb::::mun I AFPRE. YHAr N G 9. T the face of Ms
commisstoned The -m.l Ei&;':_mm mu:tfm-s'l. Walton's
Hon Trevor ___m_ﬂ i — allegations o
sorling OO, 1\}: el E the contrary,
jrrmer Federal A J '|I that e was “in
Conert Judpe, to iy doailed Fleat
conduct an procediural
isabry nto the [fwirness was
authoring and I afforded by the
release of the E- (hrbudsaeen®
miail messages, the during the
appropriatencss of investigation.

HIIJFEL'FC!Q 1."[
Comduct and
whether the
Hizalth
Complaints Uinit investigation report was
“pitiated ov wffected by acfial bias or @ reesonalile
upprehersion of bias.”

After questioning witnesses and considering
submissions from Ombudsman skaff, Ma
Walton and the Director General of Health, Mr
Morling reported on 18 January 1954,

In refation to E-ruail he found Bl was a practioe
af certain staff members to crculate such
maessages ofben confalming small-talk, The
mwssages were widely circulated within the
office, While those sending such messages had
a right to expect that the messages would not
bir circulated cutside the offioe, the wide
circulation did give rise to the rsk of leakage -
a rsk which should not have been taken.

Wi Morling found that a staff member had
printed out certain E-mail messages, mist of
which contained refermoes adverse 1o Ms
Walten and arranged for their delivery o Ms

Blr Mnr’linﬁ'u-
conclusion was
as [ollows:

“The Oumbidsmunn’s regarrt 05 very crifical
p_[ e C.u:.lmpfninf Limit's p.rrj'm'rﬂﬂm.‘t i
the hardliong of complaints made fo T,
Whether tiee findings and expresanon of
opimton conthirired i dhe report are fustified
or ot is wot for ae fo sy, Pliiely the
Depaarfirent? aaad Ms Waltar beliere ey are
ned juestified, They will therefore be
disappainted with his report. Buf, in piy
ariavian, iF cowmot be sand that here s a0
lrasas uprowi toleicl the Ounlbidsman could
I propeely reached the vicoes in his
report, His critical vienes are mof of
Hiearseloes indisrlioe af Bas, il there {5 oo
evidence which could fustify a finding of
actual biws ageinst him or anyg of bis
offcers, mareover, fir Hhe reesons given
abrwe, | o mod teink Bere 15 0 rensonable
appreliersaon el Mie foesfigation werich
awroe iz do the report, oF the repord ifself,
e affected by Ies.”
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Barnes Investigation

A complaint was made about the Beard of
Studie" decision to withhold mathematics
marks, amd hence the Higher School
Cerhbcate, from Mre [..'I1.ri.uln|:l11-|.'r Bavrmies.

Tnest before the 1988 M50 exams, varipus
exam papers were stoben from the house of
am exam supervisor. The baard formad the
view that Mr Barmes was involved in the
theft or at least had forcknowledge of some
of the HSC maths exam questions. The board
give Barmes mus reasons for i decisson,
imitially gk on & Febmaary 19859 and confirmed
o 29 Clcbober 199 shortly after Barnes”
acquittal on a charge related to the thedt,

The day after the theit the government
offered a 225000 reward for information
Leachinng toe a conviction. A maths tutor, Mr
John Koutsounadis, teld police and Mr John
Cook from the board on 5 Movember 1985
that Bares had asked him a semies of questions
i i hwboraad om 3 November 19488 which woere
similar or lentical fo questions in the HSC
msaths exam held the following day,

Police vistbed Barmes' hoane that nit",hl awd
asked him to produce the papers used al the
tutorial two days earlier. Barmes said despate
several searches of his study that he could
not find the papers. To assist police who
weTe pressing him, he eventwally
reconstructed in his study some questions
which he savs he told police were similar but
ot identical o the fuloral questions. Police
say they were under the impression, though
rot todd L'!tp‘!lﬁll:,l', ihat the sleets of
questions Barnes gave them wene the actual
slseets used at the wlorial.

Un B Bovember 1988 maths papers from
Barnes' school were re-marked and an
examiner picked out a guestion - 3(b] - on
Bamies” script as having an answer not
justificd by the working. Laker, expert
opingom frem D David Flunt of the Uiniversity
aof MSW strongly dispuled that assessment,

Koulsoainadis made a formal police
statement on & Movember 1988 and was
interveewed on 10 November 19588 by Ms
Rabin Baxier from the board. Baxier had with
heer Barnes” maths exam scripts, Boutsounadis,
on seeing Barnes” solution o question 54 on
arclis Fl'l:l-blﬂ]:l:ilil}', sl Pwith appiarent

emtbarrassmenit) it was the same wrong
solutbon in relatbon (o the selection of pairs
that he had given Barmes during their tutorial.

Chn 5 January 1989 Cook and Baxter
intervicwed Barnes and on 11 January 1989 he
was summonsed on charges of attempiing to
cheat the Departmwnt of Education, break,
emler and steal, and mispsiston of feloay.

O & February 1985, after refiising a request by
Barnies" solicitor for :r~|.~|:|n.1.rr:r..1liun at it
meeting, the Beard considered a report by
Cook amd a writbien submission |:|:|.I Barnas, [t
decided 1o withhold Barnes” maths marks and
bo “recaiesider s deviim o e fight of miy
cridearce wrich iy enrerge frovn e provecslings
of corard i fhis pnnbder”

With the bwo other charges withdrmwn, on 19
Jume 19499 Barnes was commitbed for tral for
misprision of febony.

Om 1 Jamuoary 19691, as a pesull of
housemoving. Barnes discovered the papers
cofitadning the questions and all but one of
Eoutsounadi=" answers produced at the 1984
tutorizl. These questions differed slanificantly
from Koutsounadis” previows descriptions of
them. The answer (o the question similar to
HSC quastion 5k} was missing from the
papers Barnes found. However, that
discovered question could not have prompled
the tutorial error Koutseunadis said he made,
sinee the question invelved o selection of
Fh'liTE.

Four weeks liter police showed Koutounadis
photocopies of the discovered papers and
asked about their provenance. In a formal
|:|n|.1|.'in: stademank of 9 M.'i,.' 1991 Koutsounadis
described a sevond tubonal, ferentzally dated
o 3 ]'.1|11|..'|r.n,' 19497, There, a m}mriuun peTsm
identifying himself only as Walker had sowghi
sodutions b maths questions ostensibly on
baehalf of his sister.

This sevond tutorial was allegedly the source
of Barmies” discoversd paper=s and :*:-cpl.'ii:'l.r_h.i
b the amswers were all in Koutsounadis'
]'h.'lm:h'r.ri.r.ing and e of 'r.1'|n|.=1.||.1L-.|Ii-|.1n wherids lin
Barnes” handwriting) contained a cornmment in
koutsounedss’ handwriting., This acoount
rospuired acceptance that “Walker”™ was Bamies'

.ﬂmmptin- in |:|.1ri.1'|g n:ll,,-ct'plir.rr:.

Comfronted with the impossibility of Barmes
finding papers on 1 [anuwary that were not



writben unbil 3 fanwary 1991, Koutsounadis
subsequently said the "second tutorial™ may
have gocuirred a moath earbier but exlensive
questioning on the point could ned pin down
Eoulsounadis on a date

Fodlowing Barnes’ court acquittal on @
September 1991, Cook and Baxter again
inberviewsd Barmes before Cook presented a
report considered first by a board commuittes
aiad then by the board itself, Despite legal
sdvice that assessing, the credibility of Barnes
and Koutsoainadis was central o the cose, the
buard refused Bamnes" request o appear befone
it and confirmed 1w 1989 diecision to withhold

Barme=" mathas marks.

Alter commencing a formal investigation,
Dvbudsman officers visited the board on 30
March 1992 and required the produoction of all
relevant fles. 1t Later unu-r;u;-l.-d thiz board had
not prochuced all documents required and
e were produced on 8 and 31 April 1992,
Decuments obtained indicated the
investigation would be highly comples.

The preliminary findings and
recomimendations: (FFRERD of thw investigation
wiere fssed bo the board and Mr
koutspunadiz on 29 June 15492,

As o result of the board's extensive submission
imasde through thee Crown Solicitor)
concerning the PP&R it was decided to
conduct formal hearings pursuant to section
1% o the Ombudsman Act. Mr Barnes, Mr
Eourlsounades, Mr

Cook, Ms Baxter

Virginta Cladwick MLC on 24 November
T8 This Minister advised she did not wish
to comsult and the in\'t‘hﬁﬁﬂ.ﬁnn report was
finalised andd isswed to all partbes on 17
Felsruary 1956,

Tha: ket issues in the report related to how
Mr Cook conducted the board's investigation
of Barnew” case, how evidence gathered was
splected amd presented 1o the board and the
manner in which the board considered the
information available 1o it

The crux o the case was swhether Barmes' or
Eoutsounadis” account of how the
discovered questions were produced was
correch. One of these altmrmative socounis
itist be brue since there was no other
possibility. Assessing the credibility of these
b wiiktnesses swas the key to the board
r'm-.'lling the proper decision in this case

For the 8 October 1991 mecting of the board
committes, Mr Cook produced a six-page
summary of the case which inclieded a
Sequerrer af Events and a Commaent om Ervdency
Courstdersd. To this summary was appended &
selechion of doetuments. The Ombudsman's
report found the summary contained a
number of important errors and was
misleading.

The findings of the Ombudsman's
imvestigation were as folbows,

% The conduct of John Cook in presenting
miaterial for consideration by the

ansl Barmes’

misther gave
svwiarn evidence at
these hearings in
Descembaer 1997
and February
1983

A revised PFER
wias Bsued on 4
August 1993 and
comments sought,
A draht report was
then prepared for
the purpose of
constilbatkon with
Ehs n*x[mn!»:i.'l'll.;
Minister and

isaaresd by Thie Flon.

THE BORED HAS UNANIMOUSLY
PECEDR 0 WiHMOLD THE

MEHEMATICS RESULTS ...
)

e ..i-l-l." ,-”: i?"-f:.iwi]"-. 'I';-."r
o BECAVSE WE'RE STILL TRY 1
™ ATD THEM WP,
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committer and board caused prejudice to
Christopher Barnes during committee
and board deliberations on his case, was
the product of incompetence on Mr
Cook's part and was unjust and
unreasonable in terms of sectiom 26011 of
the Ombudsman At and i terms of
what the board had a right to expect from
a person in Mr Cook’s position.

& The conduct of the board in denying
Christopher Barnes” request to appear
before it during its consideration of his
case was unjust, unreasonable and based
partly on a mistake of law in terms of
section 01k of the Ombasdsman Act.

& The failuse of John Lambert to disclose
that he had written a letter fo
Koutsounadis assuring him that his
officers were pursiing pavment of the
reward, and the failure of John Cook to
disclose that he had written to
Koubounadis assuring him that the
board would act bo ensure provision of
the reward, and that the positions
expressed in those bwo letters remained
currend, was conduct that was unpust m
terms af section 261 of the Ombasdsman
Act.

% The conduct of (e board in refusing to
grant Christopher Barnes his 1988 H5C
mathematics marks was unjust in terms
of section 26410 of the Ombudsman Act,

% The conduct of the board in deciding that
Christopher Barnes” 1988 HSC
mathematics marks be withheld was
conduct for which reasons should be
given but were ol given in tlerms of
section 26010 of the Ombudsman Act,

The report recommendid the Board of Shidies:

() forthwith grant Christopher Barnes his
1988 Higher School Certificate
muthernatics marks: and

(b spek independent legal advice as to
whether there is a case for prosecuting
John Cook under the disciplinary
provisions of the Public Sector
Management Act for breach of duty in
relation to his conduct in the case of
Christopher Barnes.

The report noted that:

i relation fo recomrmendateon fal, fe Boond
Wes sichimeitiedd Pl dhae gromid of HSC mumths

iraarks fo Barmes “is ufbirately @ saitter for bhe
Bourdf to defermine in all the circumshtinces”
and it suggests tet Bie Oirbiedsiman
impestigation has been inedequnte and that fn
peeler itself o re-bracerse Nl inpestigrtion
path, the Board shoulid be suipplied aibh all the
prirrsary rateriel gatherad by the
Ombudsman. While recognising that orly the
Board has the legal potver to grant HSC marks,
nonetheleas the word “Fortiavith”™ was added
for e origival texd of recormendation (a)
Becuuse {i) this investigation has rarsed serious
dorehts mhourd the Board's capacity fo property
carry oirl Hais iroestigation, buf fite more
importantly, (#) the Board in its comdict aad
sulrissions duriing this froestigation fus
stromm itself do be so filent an preseriing a
pre-determined adversoriol position as o faoe
fifeited sy confidence in the Board's ablity
for abpectively assess and reach a firie fudgmen
o etidence befare ot refating to Barnes” orse.

The report also recommended that Mr
Eousounasdic not b pald thie §25,000 reward.

At its 22 February 1994 meeting the board
considersd the Cmbudsman report and
dicided to award Mr Barnes his mathematics
marks and his 1988 Highoer School Certificate
and 1o treat all his examinations taken after
police visited his home on 5 November 1988 as
misadventure cases and bo adjust his marks
accordingly, The Board President, [ohn
Lambert, presented the HSC to Mr Barnes on
the aftermoon of the board meeting.

The board sccepled the Ombadsman
recommendation concerning payment of the
reward. 1t also decided to ask the Crown
Solicitor to review the procedures applied fo
the assessment of allegations of cheating in
exams conducted by the board. The review bed
bo the adoption of a set of new procedures by
the board on 4 July 194,

The Executive Director of the Ministry of
Education commissioned Mr B Hodgkinson,
former Dhrector, Land Titles Office and
Registrar-General, o conduct an inquiry into
the conduct of Mr Cook pursuant to provisions
of the Public Sector Management Act. While
largely supportive of the Ombadsman’s
conclusions, the inguiry effectively found
responsibility for the inpustice 1o Bames was
sufficiently diffuse as to not justity the singling
oul of Mr Cook by charging him,



U B March 1934 it was annownced the
Minkster was io berminate the oontract of the
Hoard President, The Minister's spokeswoman
WS ql.:ull?d a8 saying this was “wrfortuately
e te feredrierable differences”. On 11 March
15684 thee Premier, on the advice of the

Mindster, established a review under section 48
of the Public Sector Mn.'ruﬁﬂruml At b
examine the adminkstrative structures
suppoerting the board. The review was
conducted by Mr H O Eagleton, former
Asstelanl Director-General of the Premier's
Department, with the participation of
Prodessor L M Birt, former Vice Chaneelbor of
the L||'|.|'-'v|‘.'r5il'5r ol MSW, Thi review was
=everely critical of exdsting board administrative
struchures and recommenced substantial changes.

Raw Prawns in Red Tape

We previously reported the sorrowiul saga of
a company and its director who mel with
buresuerabic burdbes anct drl;l:,rx whills mm
b ebtain a lease to establish a fish farm on a
N walerivay. 'l.'l'r.nm:lnﬂ of the Department
af Agriculiure and Fisheries and the
Department of Lands in this case, wias made
the subject of investigation by the Osmbudsman.

Material gathered as part of the investigatson
revealed there had been unwarranted delays,
confusion between government agencies about
thear robes and rvl.-.ip:uwih'tlirim and
commumnication problems between authorities
and the applicant.

the agencies involved in granting approval
for the lease. The conoerns of the Department
of Lands, which is viested with responsibility
i i.'ll"ﬂll!{‘l amvd eomserve Crown Lind for use
by the public, conflict in some ways with the
Department of Fislwers" aim to assist the
planned development of new fisheries
ventures. The absence of agreed policies and
guidelines in relation to fish farm leases of
Crown land, together with few staff and no
pr"n:-r uuper.iunn.' s oy Lo canEed
exfensive delavs in the approval process.
Alfiter mare than three years of negotiation
and expending considerable time and money
the company and its managing director in
particuler wene keft feeling extremely Fristratisd,
IF e proposal had gone ahead, the fish farm
wonld have netted him a tidy profit and been
a significant commercial asset.

Since this fime, NSW Fisheries has taken a
mumber of steps o improve the chances of
future lease applicants, 1t has increased (he
nuamber of policy staff involved and has
e=tablished an :inlu:'rdq'parlmmt.nl ol bee
io advizse potential applicants. Proposed
begslation should also resolve some of the
questions concerning relative robes and
responsibilides of government authorities. 1t
would appear NSW Fisheries accepts it could
and should have dealt more ul!l._*cli\.'dy with
the particular application, The changes
implemented o date however, have done
little 1o streamiling the application process or

had beent madie under

a =ection of the

Fisheries aed Oysder |
Firanz A, which hadd
recently commenced.

The lease application ‘

This section wis one
af & nurmber of
amiend ments o the
Act which were lo
assisl the
development of the
newly emerging
aquaculivre indusiry,
From the documents
abtained as part of
the invvestigation, it
appears this was ol
fully understood by

Mo, SR, THIS /S ME.FYSH
- HE LalL BE ASECSuG WUk
FUERES APPLICATION .
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remove the possibly ﬂmﬂ.‘i:!i:nﬁ coneerng of
the various relevant authoribes
Amendments to procedures and clarification
oof the rates and responsibilithes of the
autleorities are required,

Chne can but sympathise with the applicant m
this case and hope that matters can be
improved o that the aquaculiure industry
will inceed develog in an ordered and
environmentally sensitive manner.

Government departments whe are charged
wilth regulating commercial indwsiries must
recognise the need bo streamline thiose
;qulal;ur_y rl:'quin:nienlﬁ =i thal matters are
considered appropriately and effectively. To
o oihervise 18 K ut:r'mlne Irsiness
investment and development within NSW.

HomeFund

Last vear the Ombudsman conducted a
preliminary investigation into the robe of the
Department of Howsing and Treasury in the
HomeFund saga.

This followed a resolution by the Legislative
Asmmbly to establish a Select Committee to
inquire into and report on all matters
concerning HomeFund and First Australian
Mational Mortgage Corporation Limited
(FANMACH

Patential jurisdictional and operational

problems were overcoms by the HoureFurd
Sefec! Comrrittee (Specinl Provisions) Act 1993
which commenced on 8 June 1993 This Act

discussed the rabonale for e decision o
move away from direct lending of
Commonwealth State Houskng Agreement
funds i e Home Purchase Assistance
Account o a geared program model using
the cash-flow (interest and principal
repayments) af thie existing le'.ll of directly
funded mongages 1o span shortfalls ina
much larger marked-funded puldic housing
sclsemiz, through the HPAF;

examined the development of what was
essentially, a cautious, limited, but from
the very beginning, uxp.md]l‘l.g pilot
program inle a major quasi-governmerital
guasi-commercial finoncial institution
lending to lower income earners;

looked at the conduct of the Department of
Housing in administering aggressively
markietsd, commerctally funded home
fimance products, represented as NSW
Covernment finance, through a diverse,
unregulated retail network which lscked
clear lines of contral or responsibility;
examined the relationship between the
Treasury and the Department of Housing
as envisaged and documented in the
Principles and Operations Agreements and
compared that with practice;

considered the statersents on which
investors’ and borrowers” may have relied.
the rights and obligationsas set out in the
documentation and as in practice; and
raised lines of inguiry which might be
pursued 'I:.!g.r the Select Commitbee i il so
chose when taking oral evidence from

authorzed the Ombudsman:

.o o exereise e Omlnidseun’s fienotions
feither at the request of the Select Commitiee
ar om Ine sein b tted dn coaninexion il
ary matter that is within the ferms of
refererece urader the Special Resodiibion, and

. Fo farnizh informatioon, documents and
reports o the Select Commintlee,

The COmibmsdsman's regort:

o

st the Home Purchase Assistance Fund
(HPAF)Y in context as part of the scheme
ko establish a secondary mortgage market
corporation in Sydney, looked at the
original objectives, the decision to
establish FANMAL and the use of
FAMMAL as a vehicle to fund gearcd,
government “supported”, market-funded
public housing programs;

wilnesses,

As the Ombudsman’s investigation was
designed to complement the committee’s
incguiry and was limited to an examination of
documaents, the Omibudsman did not believe Bt
wias appropriate for him to make definitive
findings or recommendations, This he felt was
the province of the Select Committes when
addressing the substantive issues before it.

The Crnbudsman did however note he had
recelved complaints in relatiom bo varous
aspects of the administration of fhe
HomeFund Scheme belore the resolution of
Legislative Assembly, Although he had
achieved satisfactory outcomes in some of
those matters, the Department of Housing
quiestiomed the Ombudsman's qurisdiction. [E
suggrested the conduct complained of sught be
construed as the commircial conduct of the



Cooperative Housing Societies and was
snrru_'l:hins which the Ombudsman should not
arsd could not pursue.

A zimilar msue fodlowed an articke in the
Sydney Moming Herald about an impending
Commonwealth Trade Practices Commsion
investigation. The Department of Housing
advised Hhe gcwr:m.mrnl: it had obbained IEH"'I
advice that it was not subjoct to the Trade
Fracisces Commission's junisdiction, although
the status of FANMAC and the Cooperative
Soctedies wias unclear in this regard,

In anothier HomeFund matter which the
Cvmbaideman had been investigating before the
Legislative Assembly’s resolution, the
Department of Consumer Affairs had advised
the comyplainant that it could nod investigate
because HomeFund was a Depariment of
Huousing program.

In these circumstances the Ombudsman felt it
was approprinte o advise the Padiamentary
Select Committes of his concerns about
urisdictional issues and noted that:

“The imcrensing ferdency fto comfrack ol
serpiges, o as fir dhais arse deochop camrex
bt servive delivery modas cen lend fo
urrcerfarmty for clients mird offer ageincies alike
abued wivetier Nie orgarizations deliveriug
e serguces are gtz e ferisdicfor,
cither in wiale or e par, of bodies Tike the
Chnpbadaenan, By Audfitor Gemeral oad
copsiper agencies sucl ms e NSW
partorent of Corsumer Affrirs and B
Trnle Practfces Coamimission.

HovaeFuord as o bybrrd maeclunieisin i stimily
i accountalle in all its component parts o
auyfimne agency or anthorily and neitfer e
Combrudsman por consimer ageiecies Inove e
resourrces do prane pmbiers todene ab dnttio
Hary face & substantinl Hreshold cost in simply
extablighiig even Nmeided furadiction.”

The Crmbudsman’s report of the investigation
af the roles of the Department of Housing and
Treasury in relation to the HomePFund schiema
wias made pursuant o subsection 402 of the

HomeFamd Selecd Conmmttee (Specie] Protsairs )
Act 199F and section 29 of the Cmibudsman Act
1974 and furnished to the Select Commilies in

Augus! 193

Consumer Affairs
A deliberative meeting of the Parbiamentary

Select Committes Lipon the Chperations of
HomeFund and FANMAC held on 15

September 1993 resolved,

for reguest e Owebradfamaan fo provede an
analysis of M rofe of the Commmissioner of
Consamier Affairs relatfoe fo the HomeFunid
ngmm. SFwﬂ'fan_l,- hie Commutler 15
riberesled fit goirr assessinen! of B followdeg:

Fhe watere mied scope of e Commriszioner’s
pvers relabine do dw HomeFiend program
arud Feodr Hose peqvers ave affected by Hhie
adorivture of public-secfor rr;ﬂlriﬂ: e
privale erghinisnions

andd deperident om e firsl issae,

the Commresioner s doprcin migf o STereres
s poapers i relafion b seclion 5 of tae
Credil {Meme Finmmee Conbracts) Aot 1984,

The Commdssioner advised us that his
dl’.‘Fﬂrth'l:‘ll first became aware of alI-L-E,uI:irmu
of misleading conduct and unfair practices in
relation bo tha marh-l!l:inﬁ and adminiztration
of the HomeFund program when they were
radsed in the media. [ was also clear from an
examination of the department’s recornds thiat
the Department of Consumer Affairs had not
been overwhelmed with complaints absmat
ihe HomeFund scheme. This was probably
because borrowers were finding their way
directly to the Morgage Belief Scheme which
wis the responsibility of the Department of
Huouskig. Thus emerging trends in relation o
problems with the HomeFund program were
neithier directly mor immediately apparent fo
the Commissioner for Consumer Affairs
from complainks or ingquiries.

No doubt hybrid strusctunes like the
HomeFursd scheme will continee bo emmerge.
They pobentially offer efficiencics o government
and the people of NSW. The cost of these
elficiencies owever should never reduce the
rights of individuals or discount acoountability.

The Ombudsman recovered 552,000 of the
cost of conducting these investigntions from
the funds made available to the
'I"'.1r|:i.1.1'r|.i.'nt.1:r:|.' Solect Committioe.

Such externally funded investigations
provide s useful opportunity for the
Chmbardsman o step outside the reactive
complaint driven regime which is the basis
on which the office is mormally fanded.

"From the day I sent
by fax my
complaint, to having
the matter resolved,
cight days passed.
As I am somewhat
wzed to Hre
govermemend
departmenis here in
Canberra delaying
their replics, | was
caught by surprize af
the speed of your
ackion,

Thank you for your
specd and efficiency
rigrarding vy
complainl.”

{From a complaivaint)

M1




Case Studies

Licensed o Complain

A resident in the Tweed Heads area applied
for his standard drivers leence o be
renewed at his lecal motor registry and was
todd over the counter that it would take two
o three wieeks to process, The amount of
tirmie 1 would take svas important to him, as
her wins due bo gooon an overseas holiday,

Ower the next twp weeks however, the
complainant received incorsdtent asdvios about
heow long & licence takes to process, Twao
weveks after his application, when he called to
check on whether it was ready, he was told it
can taki up fe four wansks: o week Llater, he
wiis bold it always takes five o six weeks,

Az his livence

This will be donie h:..- ir|.1:r|1-durin5 AN
technobegy which will allow the Bsae of on-
the-spot renewed licenoes.

By taking the complainant’s suggestions omn
bosard and .:rknl:m|ﬁlE_inH thie present
unsatisfactory system, the BTA is showing its
compiaints handling policy brings results,

Aged Action

A petired woman living on the central coast

held posver of attomey for her 36 year old
iriend who lived in a nuErsing, Teivrmee nwarby. In
Aurgust 1991 the Department of School
Education wrote to the woman advising her
the departmant had resumaed a numiber of

heouses i wiestern

was not ready
when he was due
B0 i OVETSCRS,
he was given an
interim licence,
which served his
PUrposc.
However, by this
tima, hee was
conwerned at the
inl‘l1n.'¢i.'!l|:Thl'!|.' ok
advice and the
length of Hime
tnken bo process

Svdney, including
ome which had
been the elderly
wioman's haooane
stpce her marrage
at 36 years af e,
Soon after this, the
wioman insfracted
solicilors bo assist
fer ina cladm for
compensation on
bastualf of her
clderly friend.

Thie land and a

thie licence riteker o
Th lai . surrounding
h.u; ::_.“np_i,;ﬂ]l:::j PHoto - LILEME PROCESSING propertics had
IN TWEED HEATRS B It e
the problem was ] .
WEMTAN % l.|.|:||.||:,l'
related to the

privessing of the photos being contracted ot
and processed in bulk. In s complaint, he
suggested the RTA should have a camera
which allows the registry 1o process photos

on-thiespot for greater ime efficiency.

After owr staff contacted the reglstry, the
BETAs NMortherm Begion Mobor Services
.'l.ll.ln..'lg-_'r 'llwrstigal:l:u:l. thee mmplﬂiul;. The
ranager wiode 1o the complalnant
apologising for the incenvenienoe and
explaining that v delay had artsen from
techmical problems in the phote processing
camera. He acknowledged the curreni
=ystem was insdequante and advised the ETA
wis hm]ﬂ.‘il‘l;_.; al wavs b lmprove the sy,

for some e,
L.'n!urh.ln:l.?rl}", the hamase was stll rr.-giul!urqhi im
the name of the woman's mather who had
dIL‘iJ. SOETHS 'L‘It'l'-"ll.‘ll.'!’i I!'I:'Fi."TI.". I'IIL"I' IJH'IL'I’ Ilﬂl’j ..'IL‘HJ
died., Neither had left a will, While the elderly
wWoman's name was nok o e debe, bhens s
evidenoe o show that she had lived in the
bouse for many vears and siice vacabing L,
had received rent from the property and paid
all rates, Mo one had made a clalm agaknst hes
for the property in all those vears. It would
appear that the woman may well ke entithed to
some form of compensation,

In Apnl 1994 the retired woman contacted the
Cunbasdsman. She appeared distressed and
confused as o why the matter was still ot



resodved, Initial inguiries revealed fhe
Department of School Education had referred
(ke mnatter to the State Crown Sodicitor's Office
in early 1992, All negotiations were o be
conducted by the State Crown Solicitor,
Further inquirtes disecoversd the Crown
Salscitor’s CMfice had sent a letter #o the
woanan's solickiors in April 1992 setting oat
the tvpe of evidenoe required o support the
clasi. They further stated that they vwere waiting,
for a response from the woman's solicitors.

When the solicitors were contacted, they
advised us they were no longer instructed by
the wowman and had not acted For her since
1M This information was conveyed fo the
Crowwn Solicibor's Ciifice, with a suggestion
that they may wish bo Haise directly with the
complainant to try to resolbve the matter. [t was
pointed out that tmely action would no doubt
b mwst welcome by thie %6 year old woman.
Wihile this was ackmowledged, the initial
response wias (0 say that no contact coubd be
mnde with the complainant until formal notice
had been receEived from the woman™s solicibors
statigg that they mo longer acted in the matter,
Fortunately both parties have sccess o fax
machines and with a little prompting, ths
detail was woon attended bo.

The Ombudsman has subsequently been
advised that the Crown Solicitor’s Office have
boen mast diligent in responding teo the
comnplainant’s comespondence. It is hoped the
matter will be resolved without further diday.

Wwailing with Interest

A young couple from the Newcastle district
sold their First home in June 1985 Thetr
solicitor had agreed o make the final paymaent
of some 5220 for stamp duty under the First
Hoermse Ohwners’ Scheme, Linder this scheme,
payments are stageesed, rather than being
paid at the Hme a home is purchased. The
coupke did mot find out this amount remained
unpaid unkil they received court documanis
summamnsing them for the amount, plus some
S200 i interest and costs, in July 1593,

The Chfice of State Bevenue, the body
responsible for collecting stamp duty, argued
it had sent a letter to the couple asking for
paymient in Ocbober 1992, Because of stafl
shortages, it had taken nearly three years bo

ik for Pa:.'rm-n'l and when this swent
unanswered, another vear bo begin couwrt
action. The complainants stated they never
received any letter. After we negotinbed with
staff From the Office of State Reverue ﬂw:r'
conceded it was unfair to charge inlerest on a
doht which the couple did not even knoaw
about, Finally, both parties happily agreed to
split the interest owing on the amownt and
the couple made their final payment,

Better L.eners

A complaint wias received from a
Departonent of Housing tenant in the central
western district of MSW, She complained her
rend had nol been adjusted although she had
filled in multiple forms nobifving a changse in
her incomwe. After many requests the problermn
was fixed but she then receivid a series of
fetters demanding pavment of a large debt.,
Thir complainant resented the tome of these
betbers as well as the demand for imprediate
payment since the debt had been caused by
the departrent’s administration

Adter we intervened, the depariment agreed
they should ot have issued har a letber
demanding immediate payment of all money
owird, They agreed to waive the overduse
armount and gave an assurance that the
diepartment’s rent recovery methods and
letters would be riviewed. Draft {‘:'.l].'li.ﬂ of thi
new letbers were Laber sent o us,

Adter considering the contents and tone of
these letters, we sent the department
suggestions about thelr use of language and
layout. The department adopted most of
these suggesiions,

Taken 1o the Cleaners
A male client of the Protective

Commissiomner’s office was sick while
visiting the office. Some time later his sister
wxwarmined & pr.inl-nu? of his acoount and
moaticed a deduction of 565 for cleaning. The
office confirmed the chztrﬁ,e of 365 had e
made o clean up after her brother. 1t was
suspected by the officer dealing with his
matters that he had overdosed on his
medication, n-sull:in.g i him I'lt'ing sk, The
sisher was very upset, especlally as her
brother suffers from schizophrenia and takes

O belvalf of my
father and myself, 1
wonld Iike fo Hrank
wou for your input
il this silwation, I
am cerbain theal Hre
action to date wouwld
still b forthcoming
if net for wour
fnfervention, | am
wore hopefud that e
il mot kave bo call
O WONF SOrTices
gt

{Fron o complaimani)




medicatbon J.Lil!,-'. The male client and his
sister both pn:-lﬂln‘l to thee Oirmbud=man
who, after expressing grave comnoern to the
Cofice of the Protective Commissioner, was
informed the money would be reimbursed o

the complainant’s scoount

Winning sugdgestions

Citizens can fined it difficult persuading
government autlsoribies to consider
xugﬂﬂ.ﬁnm n-l.'il:i:u.H [14] |_1ru_'r.1ri|:_|q1ﬂ As
custoatiers ot povernment atathoritios,
citizens” complaints can often provide
valuable perspectives. Where a resident has a
ﬂnmuinﬂ concern and has taken steps bo alert
the authority of these concerns without
success, the Cmbudsman has a role in
ensuring that these are addressed adequately
throaggh the arganization’s complaints
hanedling: procedures. While this may not
necessarily bead bo o citizen's sugpestions
being taken on board, it is important that
I'h-l':.' are at least considerned,

I 1594, we received a complaint from a
resident in the Hunter 'ru-g_:inn where seWage
limes were being installed by the Hunter
Sewage Project. A cliff at the back of his
property had erosion problems, When he
s the |:'-]:|:||.-r for the sEwage limae, b woas
concermad they would to be installed too
clise fov the cHIF face, given the

CTUHS IO pmhl.-,'m.

Before comtacting us he had written
to notify the authority of his concern
and spoken to an officer. Six weeks
afber sending a second letter and
recerving mo reply e contacted us.
Adber our l'.!n."l'lnl.imr_l,' |'m'||.|iriﬁ. the
Hunter Sewage Project undertook (o
ensure the complainant’s ideas wers
considered and to wrike to him
explaining how his concerns were
hl"il'lﬁ addressed. As a resull of the
cofceris radsed, the pipeline will mow

be placed further from the cliff face

Geting Good Results

A woman who had completed her
H5C at Sydney Technical College in
1979 had ot her HSC results. She
decided to commence further <tudy
ang =0 needed her HSC oertificate,

She did have a docuoment which shinwed the
results of 8 Diploma Entrance course,
undertaken in 1975, The subgects recorded on
this document were all the same as her HSC
subjects eHEEpt schmee - thi subject shie did
best im,

Mistakenly, she thought thes document was a
record of her HSC results and wanted a copy
of her results which ineluded her best mark -
im =cience, S, for haeo VErs shie pnr-.uni the
miatter with TAFE, trving o find owt whether
they had a record of her studying that subject -
s Uhat they could amend her certificate

Over thas peried she was given various advice
by TAFE, including that they had dome a
search and coubd not find any record of her
stwdying scienoe; the records had been bost
when they maved premises; and that they
conld not find their records for 1975

Finally, in frustration she conlacted our office,
knowing that she did study science and that a
recofd of this must exdst, O staff found it
similarly confusing trving to get information
{rorw the records secthon of TAFE and so bried
the MSW Board of Stedies

The board then checked her HSC pecords and
confirmed her HSC certificate did have all ber
subjects, including scienoe, recorded om it
They pointed out the mistake that the

(WE'RE WEARLY DEEP ENOUEH ..
lm Golls DOwWN T2 FINEH




document was not er FESC resalis but
appeared lo be results from TAFE for the

previous year,

Nermally the board charges a small fee for a
copy of an HSC certificate but in this case,
despite the fact that they were in o way at
fault, thisy sent the complainant a copy of her
HEC certificate. She was thankiul for this
achion ansd Can nosw .:||:|-|:|I:|.' for !:'-:rtiar_l,r COLITRS
knowing that her record is straight.

Checking Cheques

A Brizbang resident with a MSW licence sent a
chegue fo the closest NSW RTA office to pay a
fine. While the cheque armived in time, he
unfortunately did nod inclede any
.1rm|1'|pu1n:.r.i|15 details.

The ETA office was unable to process the
|.'|h.-|.:||.||.' s I.I'l:':.rdid it know who it belonged bo
or what it was for, The gentleman rang the
BTA office to check on cortaim details and
found his licence had been cancelled, He fried
unsuccessiully b resolve the situation with the
RTA office he sent the chegue to,

Adter discussions between our office and the
KTA, a decision was made that although there
had boen mo way to process e cheque, it had
been received in plenty of time and, the
cancellation would be rescindid from thie date
the chixque was processed,

Heavy Handed Funders

The Cmbudsman periodically receives
complaints from staff or management of local
community associations who claim the
independence of thedr ofganisalion is
popardised by demands from governrment
baodies that provide funding to the
srganisation. Some government bodies
apparently mistake thelr robe as funder with
that of “controller’ of the organisation.

One such complaint was recelved from the
honorary secretary of a non-profit community
sasiciation, The body, an incorporated
desocindionm, receivid I'und.ing from thie
Departmant of Planning to employ a youth
worker, Criminal charges lad been broughi
agninst the then President of the associa o,
who also owned 4 house used by the
aszociation. The President subsequently

'5-|EFl'|.ltH.‘| down from thi presidency due o
the charges but combinued on the
management committee. The Department of
Flanning took the view that the criminal
charges could seriously undermine the
potential success of the project. It
subsequently met with the management
committes and advised the commitbes that i
required a chear separation between the
project’s staff and premises and the formes
president. [E also requined:

“|the farmer president] fs fo haoe o role in
P mamagenrend of [the organisation],
formally or otherawize, wkil S clarges are
rezalond,”

The crganisation complained the department
had acted beyond the scope of its authority
in attempting “lo regrlale the fmfernal
operation of an imdependent Tegally constituted
ircorporation. . [and] fo regulinte the
retationship of staff to menbers of mamagement,”

A funding body clearly has a duty to ensure
the aims and funds provided for a project are
nok jeopardised. A funding body should rakse
any concerns it may have with the
organisation that has been funded to provide
that project. The concerns may be so great
that the funder may consider it necessary 1o
inform the body that funding may be
withdrawn. It is not appropriate for a
funding body o attempt to control the
management of that organisation, This is a
matber for the organisation and can only be
diecided by the moembership of the body
through its usual processes. It is for the
prganisation to decide whether it will
aocommadate the concerns of the funder or
risk the loss of funding, These decisions are
usially made by the organisation’s
mimagement which is accountable to the
members of the organisation for those
decistms, Covernment funders must
recognise and respect the independince of
the many incorperated community
associations funded within MSW.

It is pleasing to note that when the particular
case wias taken up with the Department of
Planning, it agreed it had been overly
wealows amd that its demand that a certain
person be excluded from the association's
mannﬂi'rm_'nl Witk imp];m-pmh:-

"Thank yoi for your
letter af 23 June
1994, togetlher with
the final report of
this investigation.
We would like to
CXPFCSS ONF
appreciation to your
office for your
conscienbions
investigation anid
comprehensive
report. The case
obviowsly has broad
pulbilic policy
implications.”
(Froom a conrplainaid )



Hiz

Sold Up and Sold Our

Unforfunately it is a fact of life that
relatiomships break down, [t is als
unfortunate that a few people act dishonestly
to deceive wither their former partners or
friends, leaving the innocent party out-of-
pocket, Two complaints highlight how
dieception and keopholes in the BTA's
registration procedures resultd in
adminksirative errors.

The first complainant and her husband were
the jeint owners of a late model car. The car
wias peglstered in both thelr names,
Follewing their separation, the complainant
wis concerned ey husband, who had the car
and registration papers, may try o sell the
car arvd keep all the proceeds himself, She
wrade to the BTA explaining her sifuation
and asking that an embargo be placed on the
transfer of the car's registration to prevent
her husband selling the car without her
knowledge. The RTA wrote back advising
that an embargo had been placed on the
transfer of the car until the car's registration
expired. Unfortunately, the embargo was
placed on her husband’s name and not the
cat. Soon after, the husband sold the car toa
third party without informing the BTA. That
third party re-sold the car to another person,
The third party, applicd to the ETA to have
s registration transferred fo the new owner,
Because this mhﬂrﬁu wias only o Uhae
hiusbands narmse and he did not sign any of
the tramsfer papers, the embargo did not
work. His wife wrode to the Ombudsman,
claiming that as the KTA had bresched it
urdertaking to her, it should compensate her
for financial loss.

In the second matter a complainant decided
1o sell her old car o a friend. An agreerment
was mndie that he would pay her for the car
at a later date. Unfortumately, the
complaimant beft the registration papers in
s glovebos, Despite many attempds bo
comtact her Former friend, the complainant
wias unible to find him, She then rang the
ETA and asked them to place an embargo,
which was done, on the transfer of the car’s
registration to prevent her former friend
from selling the car without her permission,
When shie did not receive any forms from the
RTA allowing her to renew the registration

on the car, she contached the local RTA office
and was tokd that the KTA will not send ot
thie renewal forms if an *-mb.‘l:rgu Tnns ey
placed on the car in case the forms are sent o
the wrong party. She was told by the KTA
officer that the embargo would remain on the
car i.ThdrHrl.il:uI:..'. About a yisar laber, slie Found
out that her former friend had sold the car o
somieone olse and, at the same Hme, renewed
the regrstration of the car and transterred it to

the mew ownheT.

The Crmbudsman felt the ETA had breached
its own undertakings o the complainants.
Rather than l'l;lmhpil}l i.n\.'m:liﬁa!r.- the RTAs
conduct, the Ombadsman invited the BTA to
resolve the disputes. The imvikation was taken
up and the BTA decided to compensate both
partics, The complaints wene clearly resolved
for the satisfactton of all parties, without the
need for a formal, costly investigation by the
Crmbudsman. Yet again, the positive results of
altermative dispute resolution are highlighted.

These two complaints highlight problems
facing the KTA on the 1ssue of car registration
and ownership, To prevent the transfer of
registration in a situation where a couple
separate and one parly attermpds bo transfer
registration of the car to another person
wilhauat the other owner's permission, the
ETA now insisks that, where both people’s
mames appear on the registration forms, both
people must sign the iransfer of registration
papers. In addition, the BTA has now advised
the Ombudsman that embargoes placed upon
the transfer of registration will remain
incefinitely, even if the fegistration expines,
The BTA's conciliatory approach to both
complaints is o be applauded.

Money Down the Drain

When the drains of a Blackiown home became
blocked the resident rang, a tradesperson for
assistamce. The plumber quoted S165 for the
b which included two hours labour. To
unblock the draln the plumber relied on maps
provided by the Water Board. The maps were
incorrect amd as a result it took 10 hoars bo
locate and remove the blockage. The
plumber’s bill was 3646, The resident
cmnpl.iiru_'\d by Hhar Waker Board who told him
o pay the bill before making the claim.



The restdent paid the Bl and 10 months later
wrode b Ehie Omibudasman because the Waler
Boord had not resolved the compladnt, After
discussions with our staff the Water Board
sccepted Lability for the errors in the maps
and fully reimbursed the Blackbown resident.

Coal Jam

Im labe Juemsi oaar ilh.]uirir-:- s bion receivied
several complaints from people trying to
contact the Coal Compensation Board. The
teleprhore switch at the Board had Become
jammied by callers who had seen a story on the
730 Report on ABC television the previows
might. The report pulblicised the deadline for
compensation applications, which fell at 5pm

the following day. We attempted to contact the

board but were also unsucoesshul, After a
-n.lul.'lh:' of haours of -'IIIL':II'LIJl:lI."L‘I conbict & kax
message gol through to the Chiel Executive
(Hizeer. The demand on the board's switch
wias 50 great that the CECY had no option
excepl b ring through on a car phone in the
car park. He explained the board had been
overwhelmed by the response. He provided
information for our callers including the news
that the board would stay open until midnight
ard acoepd L"IFI'!I."HHiI:IIL"l of inferest received I.'|-'|.I
the posl office before the deadline.

what's up DOCS?

I early 1993, a complaint was made to (e

Armidabe office of the Department of

Community Services about the way a young

courple was caring, for their children, Thae

cofrpladn

apparently included

DUMEETHS enYer thl." ‘

childrem ot

wearing hats in

awmimer and being,

ursupervised while

in the h‘brk.F;lhi. Thae

departmien

im.'u_tnl'ig.'l.li'-u:l thiz

allegations and senl

a twi paragraph

tetter bo the couple

akating: this O
g

allegations were nol
confirmed. Thae E‘Jﬁﬂ?

couple then acked
!hl:-q,!.,*r.mrl'm-l'n! tia

(OMpENSATION

give them the opportunity o explain to the
person who made the cormplaing (called a
"notifier”) that they put sunscreen on the
children and that the backyard was visible
from inside the howse. A month later, in June
19493, the depariment refused the reguest,
explaining legislation prevented it from
giving oul any information relating o a
complaint of child abuse. The letier also said
the nutificr had been informed the matter
had been investigated but had not been given
exact details of the investigation. The couple
wiere stll] distressed, belicving the notifier
had not been todd his/ her complaint was
unsubstantiated and continuaed o reguest an
L-:I-:P]rl:lmlir-n of their child m'ixing In_'hnn;urf.
be forwarded to the nolifier. Repeated
writton and verbal Pl.me-:. from themaelves
and from their solicitors, beginning in June
1993 until April 1994, went unanswered
Theoughout this perod the couple were
uncler intense siress, bll.'l'il.""'il'l.ﬁ from thie
nivture of the complaint that the nolifier was
a chose relation, friend or :'Lrigh'l;u,mr.

In desperation, the couple approachsd
Ombudsman stafl on a public awareness
wisit o Armidale in March 1994, While the
department was prohibited by legislation
frovm m|mxint|; details of noditiers, the :ml.p[-l;'
clearly deserved a response bo thelr repeated
reduiests o at least conzider ﬂ'nd'ing a letter
from them to the nobifier. Further, the
Ombudsman believed the !rg;iul.:l:im did
allow the departevent to forward the couple’s
listter Lo the nodthier and to advize him or her
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of e cutcomse of the complaint, [t took
weyeral phnm;' calls tos extract 4 promise o
departmental staff to reply 0 the solicitor’s
letter of hune 1993, When no reply was
received., the couple again contacted the
Oimbudsman, More F‘I'l-l:lnl: calls and the
inbervention of the department’s Client
Linisom Limit Ei.mlll:.r ressubbed i thie
department sending a letter over o week
later, This better did sfade e motifier had
beem told the complaing was not upheld, bat
in a hwist on the muph’:’x writben |1i.'n:b|:l|-l|.' aof
correspendence referred only o the couple’s
miost recent letter, with no ackmowledmment
that the coasphe had been wriking sinoe fJune 1993,

The letter stated the department had finally
acceded 1o the couple’s request to have their
story pul before the notifier, who had
indicated =/ his svanted ml:hi.'r:ﬁ further to do
with the matter. Some 10 months after first
seeking a response the couple were reassured
that the potifer had Been bold that his or her
complaint had been found to be unpustificd.
Much anxiety and distress could have been
avoided had the departmient dong this when
the couple first wrote, bn June 1993,

Educators not
Investigators

The concerned mother of a young school girl
wrobe bo the Ombudsman in mid 19493
complaining of the actions of her daughter’s
school principal. She stated her daughter had
comwe home from school ome aftermoon and
told her that she and a number of her
classmates had been interviewed by the
principal in the presenoe of a nun from a
m*.'url'.l}r srhool. The |:L1}- bifiore, thie Ei.'rh had
complained 1o the principal about being
touched on the breasts by a volunbeer
y.'riplu.n- feacher durinE :prriplur:- [w AECT .

The mother had expected to receive a call
from the principal about the matter but when
no call come, she reported the matter to the
Department of Community Services as a
child =eoual assault notification. The
following day, three days after the children
had spoken with the ]:||.'.i|1|:ip.'||, tha |:|r.i|1.|.-.ip.1|.
called the mother. He told her that the matter
had been taken care of and the volunteer
teaclver would not e reluming o the school.
He was alleged to have said there was no
tieed bo molify the Department of Commausnily

Services of thie police and becamie very angry
when Uve mather tobd b that she had
;Ill.'[‘-ﬂl;t:f done =0, He clamied her achons
wonld cavse unneckssary trauima for the
children.

The modher wrote bo us complaining about the
pringipal’s attitude and actions, which
appeared to be unreasonable and against the
[}l.'pu:ldml.-nl: of Schood Educalion’s own
guidelines, She was particularly concerned at
his decision o conduct his own “mini-
investigation™ of the inddent, his failure, or at
least deday in motifying the Depariment of
Community Services and his failure to inform
parents about the alleged assaulls on their
children.

Wratten preliminary inguiries wers made with
thi= Director-Caeneral of the Dl.lp.lrtmml: o
Srhane] Education in June 1593, His response
wis received om 18 August with copies of
departmental procedures relating to the
notification of child abuse and procedures o
be followed in cases of alleged improper
conduct of a sexual nature with o student by a
teaching or public service emnployee of the
Dd:-p;ﬁ'mcnt of Education. The DNrectior-
Ceneral also advised that the principal was on
long service leave and would not be available
uniil Septemiber.

The departrent had reviewed the principal’s
condwct, based upon a brief report e had
wiitben in May 1993, The Director-General
acknowlbedged there had been a day’s delay in
the principal s notification to the Department
aof Community Service Such notificslion was
required under the department’s procedural
guidelines. The Director-General hivwever
accepted the principal’s explanation for the
dr'l.'n_,r = that differences in e stories of the
girls made it difficult for him to determine if
“roeqsona bl Frnnndﬂ" mxichind For it o b
reporied, and his desire to consult with the
deputy principal whe was not available undl
the following day, It seemied there wene bao
conflicting stories concerning the notification.
The principal asserted he had nedified the
Clepartment of Community Services amd
denied the conversation the maotlser had
reported in her complaint had taken place.
There was little chance of being able to
establish the actual reasons for the principal’s
notification - if it was his considered, albeit
delayed decision to notify in acoord with



podicies, of if it was to protect himself from
turthier trouble after diu;umr.ing thi= mother
bud already notified the authorities, This point
was thezefore not pursued by the
Urmbudsman.

The Director-General's response also nobed
that the procedures specifically stated it was
for the Departrmwent of Community Services,
and et erploviees of the Department of
School Education, to advise parents of possible
srxual abase. This was FI‘rM.IITI..'IH:p'
determinesd o be appropriate whire the
matter may have involved assault within the
farnaly. [t 15 mot clear i this shoald be the case
where there i no suggestion of family
involverment in the alleged abuse.

We felt it was appropraate that the department
atbempt o conciliate the complaint directly
with the complainant. A letter confirming this
wits senl to the department in carly Ochober.

In Jaruary 1994 the Ombudsman receivid a
further letter from the Director-Ceneral
informing him that the matter had been
resalvied with the complainant. The letter also
advisaed that the Flm-i.iun' lor motification of
child abuse was scheduled for review and that
a key area “will be the appropriateness and

the mature of information to be provided to
parents of guandians in circumstances where a
natification of child smoal assault is made and
does not involve parents or guardians as the
Jll.eg:d perpetrators, The policy, *Provedures 1o
Ay followwd fn cases of alleged improper cordiic? of
a sewral mature with @ stodent by o ferciving or
puiblie serevive empoyee of thie NSW Deparfment of
Edurmiion”™ wis also being reviewed. The
Ombudsman was adwised that the revised
cradt “stafes that Hee privcipal il adodee fe
pranals of slidereds directly inevolved of the aommplalint,
The Diirectior q’ Sohwnds...ix fo by comfocied before @
it i3 ke maod b dinforast priverels of Bl
|'|r|||_|'.|‘.n|:r.'r.“"

The complainant subsexquently said that while
shie apprisciated the meetng held with
representatives of the department, she was still
concerned at the actions of the principal, and
the bew level of communication between the
schoel and parents. The Ombudsman
cuggested that these were management issues
which would be more appropriately rased at
a local bevel,

Thie alileged assailant in this case was a
volunteer, nod an emplovee of the
department. The question was therefore
raised with the department as to what, if any,
contrels it has in relation o the selection or
SCreening of volunteers wheo iy eriler th
class popm siluation im a similar role toea
teachier, The department has stated that it
wisild e difficult b institute a screening,
procedure in such croumstances and that it
relies upom the particular religiouns
organisstion to select appropriate
individuals. Thiz aspect is still o be reselved,

Notin the Svstem

A woman enrolled i a TAFE course was
unhappy aboul the treatment she received
from thie TAFE system. She had completed
b subjects during the 15t semester of 1993
in the Animal Care - Domestic course, The
student had attended all the lessons,
completed all the assignments and
examinations and paid the fees for the vear,
TAFE later refused 1o recognise her
attendance and wourld net sswe her with
miarks naor would 1]1-:::,.' alloww harr to continue
the course, She was told she was “not in the

system”,

Telephene preliminary ingquiries werne masde
with TAFECOM. A reply was prompily
receivid from the Deputy Managing Director
explaining that the Animal Care - Domestic
course was under review, During the review
process, no new enrdments should have
been accepbed in 1993 The subject was

deleted from the computer system. However

. BUT Your B 's WERE -
HES Dowe ADVANED
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somewhere dowmn the line, not all schoels
were nodified. When the school could not
ennial the students om the computer, they
enrolled Heem |:|‘|.r|:n1.1r|.1|:|-'. Unlurh.lnabul}r_. a
number of enrelments were inadvertently
accephed.

The Deputy Managing Director advised that
actipm had been taken o ensune the wonman’s
enrelmient was entered into the TAFE student
records system, She was credited with her
results from first semester and would be
accepted inbo the next phase of the omarse,
Oither students affected by this mistake were
alzce notified and properly processed,

TAFECOM regretted the distress caused to
stuckeniz over this mistake and made formal
apolegies bo all affected students, The
student wha originally made the complaini
wrote bo this office saving “vour actions on
my behalf are much appreciated,”

widow worries

A woman had lived in a Department of
l'll:rll.l.:'m't'lie_'r vindt af Maroubra since 1962, As the
tenant of a ground floor unit, she had sought
assistance from the depariment for many
years lo address the problem of broken
windows caused by children playing ball

games near her unit,

Shar zaic that during the 31 years she had
been there, the department had faibed to
address any of her comoerns, As a widow, the
pemant had ne family nearby on whom she
could call to assist her if the windows wene
broken again,

Telephone preliminary inguiries prompted
the Chperations Manager from the
department’s Maroubra office to visid the
woman, He was able o offer her some hope
that she would be relunsed in suitable
accommodation in the Wyong area, near her
davghter. More importantly, the department
dgﬂ.‘&d |xh ufganim.' for a laminate fillm o be
applied bo her windosws which would render
thiem virll.ull}" shatterproof.

The Maroubsa tenant was delighted with e
prompt results and thanked us for eur
offorts,

Scaweed Update

The reasomalble applicatbon of rules,
regulations and by-laws by the Pubdic Health
Drivision of the Health Department was
covered extensively in a previous annual
report. Despite previous experience it came as
e sUTRTESE to peccive a complaind from two
subuirban importStrading companies
concerming the alleged over-zealous nature of
health inspectors.

It was claimed by the companies that the MSW
Health Departrment inspectors were checking
imported edible seawesd on supermarket
shelves, even though the same seawesd had
already been subject to checking and chisarance
by the Australian Crearantine Inspection
Service (AQIS) when it entered Ausiralia,
There wiere instances where tests by both
ACHS and the Health Department on the same
batch of seaweed provided different results.
This could have resulbed i the retailer hci.ng
prosecuted. This is despite the fact that
speaweed is knowwn as a n.qn'h]'mqm-gunmls-
substance and bits of the same sample could
p-l'ul."'illé different best resuls.

The department advised the Ombudsman that
the random sampling of imported edible
seaweid by ACHES did not, in its view, refieve
the State of s pesponsibility to ensure the
purity of food offered for sabe in NSW, The
department was nod convinoed that the
random nature of the AS checking was
appropriate, even though the testing by both
the state and commonwealth bodies operated
under the same stanadard.,

Durimg the investigation the Director General
af Health informed the Ombuedsman that he
had consulbed with ACS and the Natiomnal
Food Authority (WFA) about the
reasonableness of the festing arrangements
and thee potential for mwheal recogniteon, As a
resalt, an officer of AQIS was mominated as o
linison person representing both ACHS and ihe
MFA to ensure information exchange with the
state, i an effort to promete betber coordination

of the respective inspection programs.



The department also established a Food Task
Group te consider public health, consumer
profection and fair trading Issues. That task
group recommended the establishmant of a
Food and Mutrition Policy Unit. This unit was
seb up o linise with relevant state and naticnal
bosdies about the implementation of the Food
Act and related acts. The then Acting Director
General of Health advised the Ombudsman
that it was expeched the new unit would be
alle bo manage issues such as those that had
AT CONCETTINg, unpurh.-n:l eulible samiweed.

With the cstablishrmient of the unit, 18 wias
devidied to discontipue oaur investigation, [F the
Food and Mutrition Policy Unit functions as
wirs oatlined o the Ombudsman, cornplaints
sisch as those made by the two companies will
b able bo be dealt with at the ouwlset by the
Health Department,

I wanted to express
my gratibude for
yorur endeavonrs on
my behalf and for
the happy outcome
you achicoed,

I really toaws af mry
wits end, so I really
do appreciate the
fact that the Office
of the Ombudsman
does exist and that
wou took an interest
in wihal was
probably in the
overall scleme of
things of nuisance
value only, to
parties oller than
myself. Thawk you
omce agarm, amd best
wishes!"

{Fronr o conpilaimant )



Prisons

Gﬂfﬂrﬂﬁw V'ritten complaints about prisons umped

n2

from 3493 in 1992-1903 o0 464 in 199394 We
also responded o 36 telephone complaints
and interviewsed a further 520 pricaTers
during visits to gaols throughout the state, A
further 38 writhen complainks were received
aboul the Corrections Health Service,

[nbernal restructuring of our investigation
tearms bed to 8 greater specialisation of staff,
As a result maore matbers were able bo be
macde the subgect of lelephone or writhen
i:nl.]uiril.a:-. ]’n-limimr:.r inquirim row ho S,
117 meore than the previous year. These ingueines
have also been conducted more swiftly than
in the past and mose mattess have been
.‘h'llth-!L'lLll.'II:r resolved with the Dll.'E"ﬂl"!‘l.‘lL'ﬂl.
of Corrective Servioes (DCS), In fact our
office determined 492 prison related files in
159304, 178 meore than the previous vear,

Whe weere requeested bo neview our defermination
om 28 prison comglainks. Most reviews affirmed
our original decision, In one case we resalved
the madter, in two cases we amended our
decision and one matter is ongolng

Thee presd significant increases in complaints

came from the arces of:

¢ property (40 complaints in 1992.93 10 62
im 1995

& transter amd Eransprt {38 i 15992970 g 58
in 1%

& classification {15 in 199293 1o 36 in 19493-
b andd

L d.l.il:..' roanbine S aooeses oy armsenabies ) Lock-

ins (38 in P99R-93 to B0 in 1993-04)

Ower the last few years complaints aboail
edficer conduct such asx meaulis and
harassmsent have declined as a percentage of
total complaint=.

The NSW correctional system was placed
under great pressune throughout 1993294, The
introdwction of new internal management
arrangements, increases in inmale numbers
along with staff restrictions and & scarcity of
other reseurces have made life very diffecull
for inmates and officers. So difficult that cracks
in the system ane becoming more obyvious,

The introduction of new management
structures within TCS involves fundamental
changes not fust to practices and procedures
buit b attitudes. In the long term the changes
should yield significant benefits for the
department and ultimately inmates. In the
rveambime the process of introdecing tsese
changes has been painful

I 159394 there was a daily average of 6,423
prisoners in i1 BN prisons and more than 1,200
om periedic detention. This first figure has
jumped from 6,181 in 192-93 and 4,124 in
195788 (a 56 per cont increase in prison
population in seven vearsh. The continuing
MRS in p'ri.f.mwr mermbers seems bo be a
result of the complex mnfluences of the ‘truth-
in-semtencing’ legislation, increased police
activity and bougher senbencing gencerally.

X5 reported inits 1992793 anmual report that
it o lopger sees inmale overcroswding as a
significant problem. However the continuing
increase in prisoner numbers is 0 major
contributor o problems within the system.

]i'w.'r:.-' MNEW prison has a limibed |11|.1|.1I|i1!:|.' st
overtime budgel. Onoe this has been spent the
provess of post stripping starts, This means
security posts (fowers, gates, escorts] ane
mainialned at the expense of edher dutbes, A
reduction in these ‘olther duties’ almost

invariably involves the koss of some inmate
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amenity; acoess to recreation or education,
access by phone calls or Ehe library, restricted
moverment around the prison, delays in
seving visitors o even legal representatives;
delays in the sorting and distribution of matl,
delays in transfers. There have even been
instances of delays in getting meclical advice

ar treatment.

If significant numbers of staff are absent, the
prison is either partially or fully Tocked
down’. This means inmates can be locked in
their cells for more than two days at a ime
It is under these conditions where the
greatest risk lics. Mot just a risk to the health
of inmabes bl to their civil rights,

[t boils dosen o the fact that situations arise
where lack of resources can govern the
corditions in which prisoners are kept. In the
past, the Ombudsman has sometimes taken
thie wiew that the allocation of resounces
within departments or befween instifutions
will mot b examined by this office.
However, in circumstanoes where staffing or
olher deficiencies in an institution lead w
improper conduct, it is within the power of
thiz office o make an adverse Hmihu.;. Itis
agatnsd this background that the increase in
compiaints from prisoners during the year must
be s,

The Department of Corrective Services has
been very nesponsive b our
recomrnendations and suggestions during
the vear, It is hoped this situabion continues.
Staff reductions in the 5= ministerial
liakzon unit (partly made in response to an
expected reduction in complaint levels)
unfortunately bed to some severe delays in
receiving Fesponses o comespondence from
the Ombudsman. Some relatively simple
resquests for information went unanswered
for up tosix months, despite reminder
letters. Where possible we will continue to
deal with institutions directly by telephone
or face-to-face to reduce delays.

A glimpse of the complaints received by the
COmbudsman and the major ssues arising
from these follows.

Corrections Health Service

Along with complaints against DCS,
complaints about the Corrections Health
Service (CHS) rose in 1993,/94 from 16 to 38,
There was abws a considerable increase in e
nimber of complaints determined by this
office. This was parily due o the finalisation
of a small backlog from 1992/93. A
considerable numbser of the 529 prisoners
spoken b0 on regular prison visits raised
general concerns about medical freatment.

Complaints covered a range of issues but were
commonly associated with the level, guality
and frequency of medical care provided in
NSW prisens, Delays in appointments were
mentioned along with the overall lack of
peychiatric and dental care. Clearly there are
continuing problems in providing specialist
care in the more isolated country gaols.

Current arrangements with the Departmen) ot
Health provide for all approaches on matters
concerning prisoner health to be sent via the
Drirector-Ceneral fo thie head of the CHS. This
has peeant in some cases that minor matters
have mot been dialt with promptly and that
information has noed been readily made
available. The Ombudsman hopes these
problems will be resolved by a mecting
proposed between our officers and senior
Department of Health staff and the creation of
a new position im Health which will deal with,
amongst other things, Ombudsman
mela'mtx.

Finally, the Ombudsman triests the bevel of
cooperation betweeen DCS and the CHS will
confinue bo grow, The authorities now meet
regularly at the most senior level but examples
of poor communication, intra-service rivalry
and short-sighted or nonexisient planning
practices linger. While major steps have been
taken to exchange knowledge that will be
beneficial to staff of CHS and DOCS as well as
inmates, there 1s still some distanoe o go,
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Issues

Lhe

Loastinthe Ozone

Prisoners are allowed limited possessions in
prison. For many inmates the loss of a single
item can be a crushing blow. In 199394 the
Ombudsman received more complaints
about property than about any other aspect
of prison operation, Property has long been a
matter of concern for prisoners but the &2
complaints received in 1993-94 represents a
35 per cent increase over the previous year,

When offenders enter prison they surrender
their cvilian clothes, valuables and
documents bo Corrective Services. Prison
clothes are issued and oortain electrical items,
books, stationery and other property can be
bought or rented depending on the security
bewed of the institution. Prisoners’ propeny
follosws them when they move to other
prisons, DCS has responsibility bor an inmate’s
property when it s stored and transported
but not ondce it is issued and in a cell

All acquisitions and property movements ane
ricordied on cards held In- el |.'l:'i54.'lt'|. The
cards move with the inmate when they are
transferred. A gaol dickum s i it°s on the orrd
mid ::i;[;rmi fiier, v areir if; if it's mof yv afoi'l
The system &5 a very bong way from fool proeof,

Record keeping i often soppy, inaccurate or
illegible. Lack of space on transport often
prevents property acoompanying prisoners
and frequently trails

across the shabe

arcind Ehe stale, tﬂ:mpt-aml:i-:m rL-|.|I|.H.':~I:‘=- are
passed from gaol to gaod and investigations’
of how and why things were Jost can lake
many months,

Adter ane of his many movernents between
Goulbum Correctional Centre and the
Reception Industrial Centre (RIC) at Long Bay
in |_'-.:|r]}' |G ]_'lrit;um,-r meivticed Phat somme of
his solid gobd jewellery had been replaced
with ‘cheap plastic imitations’. Missing wre
an 18 ¢l gold ring with a 2 of diamond, a gold
bracebet and a chain. The inmatbe was able fo
o that the pleces were worth $3LNK0, The
Correchve Services fm.'ﬁl!ip;ﬂlil:ln Uit {CSIL
conchuded the pwellery was substituted af the
RIC reception romm but was unable to
discover who was responsible, The report
noted that valuable evidence was lost and
imconiclusive because receplion soom records
wiere inadeguately kept or i1||d|.-.-ir.ﬂwr.1|:|l-|.'.
Whenever property is checked or handled,
officers are requined be make a note on the
property card. In this instance there were
““arrihbfe’ ﬁl::,;"lr.'l'l‘lrn‘s wlich condemed ne
appeiided inemes i I soene onses, [the card |
contained obsofutely ro signmiare or codey a all”,
Belores than 12 months after the theft with our
help the prisoner received the 530000
compensation. A limil kas now been placed on
the value of property which can be stored in
prison.

behind thems

seMriEtmies 'I'u'l:'d.'i_‘l [kl
even months behind,

| THINE I'p BETTER CHEGE
MYy PROPERTY CARD ..,

Suorage ansas are
often poorly
organksed,
understaffed and

imsecure

'.I'r.1.-:_']-;:i|15 diown
rissing property
and seeking
-u:l,'urnpu:-m:ll:in:m can b
a frustrabing amd
sk TTveS
unbelievably
borfuous process,
Application forms
follow inmates




In September 1992 another RIC inmate
reported gewellery had been lost from his
property. His efforts to gain compensation
weere hindered by his relatively poor English,
After several attempts over gquite a few
manths bo find the ibems the DOS conoeded
(Fat they were liable for the loss. The inmate
claimed 55,000, The DS odfered him 5530, Mot
surprisingly the prisoner refused. Thal is
where the matber rested until the awner
approached our officers dunng a regular visit
fi thee BIC. Tnguiries revealisd the file relating
fos the property koss had itsell been lost. After a
further delay the matter of compensation was
referred bo the department’s insurers who
rafifsed the claim and in _Iul::.r 1994 almost o
vears after the jewellery was bost, paid the
inerate 4,000,

Alter a disturbance at Glen Inmes. Atforestation
Camp an inmate was transferred out with a
broken jaw, His property did not follow him
om his way b Grafton In thes cose the

property was naol worth thousands, or even
bunareds, of dollars. [ was cell gear, clothes
and some vitamin tablet. Initially the DOS
was unwilling o compensate the inmate
because it claimed it was impossible to
ditermine o full the vitarmin bottles were.
Dhar inquin'n revealed officers had not
followed the spexific property handling
procedures set down For none-routing transfers.
The inmate was compensated.

Iy Oicbodber 1992 & canvas bag went missing
between Parklea Correctional Centre and Long
Bay. The prizoner’s t‘ﬂ:l'l:.l' inqui.rit-s. failed 1o
reveal where or how the bag had been lost,
Neither prison wiould scknowledge
respoensibility, Six months liler the bag was
still missing and the inmate, who was aboul (o
goon work release, was keen te have his suit
replaced. He lodged several applications for
compensation in April and May 1993, Mo
action was taken on these applications. In
February 1934, nine months after the first
compensation application and getting close o
his release date the |:|1"|-hm1-|.'r uppnmhhi OdLF
aftice. Details of the property claim were
forwarded to TS wha finally paid the prisoners
- almost 18 months after the bag went missing.

Complaints about property related matters ane
eommonplace and very time consuming for

everyone invelved, [t is clear the existing
administrative armangenwnis are often
inadequale as is the security of storage areas
in many goels. The DOS, of course, i well
aware of the problem and is conducting a
major review of property h..'l:n.dling l:‘l.!]ll:':f' m
MNSW prisons. This review is at beast parily
prompted by the stream of complaints to the
D5 wiin our affice. A solution cannat comie

[ LR TR R A

Sell Damage

Sarictde, drug related deaths, assaults, fights
and self harm are increasing in NSW gaok.
Media reports suggest the causes are simply
incresses in the prison population or
unconirolled drug trafficking. While both
factors have had a significant influence on
the frightening level of violence within
Frris-u:lns. the causes of viokence are n:u'ﬂp|!u»:
and difficult to determine,

The causes

Lack of acoess to ackivities is ome reason,
Whether caused by lock-ins, not enough TVs
bis hire, boo lew welzhis to work out swith,
limited education facilities or foo little
equipment for craft and hobbics, all of these
can be contributing facors.

Thee lack of noamwustodial stagi; welbare
workers, drug and alcohel counsellors,
probation and parcde officers and
PG:!.'I:htl!-uHi.‘i-lH can b other canses, These
pecple are under tremendows pressure.
There are samply mist enough of them (o go
aroundd, Their workboads often force them o
ignone the preventative aspects of their jobs.
Al present they are struggling to monitor
what is happening in the systemn, let alone
hawe an influcice on ok,

As gveTy prison afficer knowws, if an inmate
can commit an offence withoutl expecting to
be observed or punished, it iz inevitable
violent incidents will kncrease. Staffing
changes in many prisons mean that simple
securiby measures are harder Lo implement
than in the past. In prisons briailt last century
security considerations like electronic
surveillance, limes of sight and response
times can be made far less manageable by the
architecture and the age of the buildings.

0y
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While the dramatic increase in prisemn
populations of recent years did not continue
last vear, the number of NSW prisoners ks
sl pising. 1 bs nod just the omibsers
themiselvis that might have an impact.
Owercrowding may no longer be seen as a
significant problems in NSW gacds but that
does fol mean the relatively cramped
condition of prisons like the Remand Cenine
at Long Bay and the women's prison,
Mulawa, has not bisen a Factor in the auinbser
o vinlent incidents,

Mo matter how justified, partcular policy
decisions can also have a decisive influence
oab dfumate behaviour. Changes in
classification guidelines, new imnsport
arramgements, the infroduction of a
committee to oversee work release or even a
ey Visiting arramgemend of a parteoukar
prison can irigger a suidde attempt or a fight.
This is nest bo mention the myriad of persenal
isses that might influence behanaour.

The Corrections Health Service has abso been
under endrrmious pressune aver thae last fow
vears. Despite an effort to provide care at a
standard comparable to that of the
communily in general, there are neal
probiems getking staff in country nsttutions,
and providing psychiatric care and a good
stamdard of dental care. In a system where
inmate health standards are poor at the
ountset there can be little doabt this situation
puts somae inmates under additional pressaure,

Chearly, these are no simple explanations for
wh}f o ]:lr.imrwr:-u I'I'IiEI"Il b invslved (n
viokent incidents, To begin addressing these
proflems the public discussions and policy
developments must acknowledge the
complexity of the ssue and address it in the
combext of the whole system.

Mulawa

In March 1994, 29 vwomeen comomitied acts
self harm ot Mulawa. The numlser may seem
small but it represents about 10 per cent o
women in the prisen harming themselves in
a single month?! And the figures do not
iclwde those wiho attempled self harm more
tham ence in that Eima:.

A chief cavse menticned in complaints

received by our obfice is the level of illegal
and legal drag wse within prisons, At one
point last vear more than half the swomen

testedd for dmig wse at Mulawa woere o legal or
ilbegal drugs = some wens on bath. The
problem ks ned simply one of security, it is also
o of welfare, refating to how and why
women prisoners might want or need drugs,
omie of socess to advice and I'u,'l'l:l aervices ancd
v of slaff sebection, training and supervision.

The inciderce of self harm is ome of & mumber
of issues currently the subject of a major
investigation inbo conditions ot the Mulawa
Correctional Centre,

Classification and
Placement

When someone = convicted of o crime in NSW
thay are assessed, given a classibication and
senil lo an appropriate prisen. This would be a
simpde prooess except that there can be a
wiorld of difference between, for example, a
minimum security place at the Traning Centre
at Long Bay, at an afforestation camp ougside
Tumbaremba or in the private prison at Junee.
The way that decision is made is (herefore of
vital importance o prisomers and & crucial
element of the managersent of any prisom

sVstem,

Classilication

Prison regulations stipulate several categories
infto which inmates can be placed once they
are sentenced. '

“A" category (maximum securityd prisoncers
muesl be confined at all times in “special
facilities within a secune physical barrier that
includes towers",

"B category (medium security) prisoners
within a “secure physical barrber”,

" category (mindmum securily) within a
“physical barrier unless in the company of an
officer”. “C2" cotegory “need not be confined
within a physical barrier at all times but nesd
soqne level of supervision”. “C37 cabegory
"need not be confined by a physical barrser al
all times and need not be supervised™,

Escapess, no matier whal the circumstances of
thasir CRLAPE, TveT becomie minbmuam m-utll}'
prisoners.

Unsentenced prisomers (held mainly al the
Remand Centre at Long Bayv and at
Farramatta) are notionally assessed on the
basis of the charges against them with a view
bev ersuring prisoner safeky.



| e senlence prisemers, prisoners serving 12
vears or more, convicked murderers, escapees
avel other nominated prisoners are managed
throughout their sentence by the Serious
(¥tenders Beview Counctl (SCMRC)H, This
statutory body i chaired by a judicial member
and i beyond the Ombudsman's purisdiction.

However, a Reception Committee made up of
custodial officers, noncustodial stafl and
representatives of the Classification and
Placement Section at Long Bay sees all odher
inmates when they are senlenced and assesses
their security nevds. This initial chassification
takes bivto acoosent the length of sentence, the
nature of e crime, any previous prison
record amd A varsety of personal factors.

A prisoner’s classification will alse help
determine which of the 29 institutions across
WEW they will be placed into.

Mominating a particular prison depends on
the inbtial classification Jevel and the nature of
the particular prison. Some gaols, like
Goulburn for instance, have o number of
different facilities within the same institution.,
Goulburm can accept high. medium and
minimam security prisoners while the
afforestation camps without boundary fences
can only take mimimam,

Cnce located in a prison, the Program Beview
Committee (FRC) every six months sees wach
irmante mud Babelbed & serious offender. P'RC
concists of prison staff and examines
assessment, custodial, education and work
records along with any psychological prodiles
and other details. It is here recommendations
are made about a prisoner’s progresion
through the classification system. Decisions of
all PRCs and Feception Commitbees are ratified
!1-:..' the Prisomer Classificabion Commiathes which
comsists of officers from the Classification and
Flacement Section of the DCS.

Placement

Bevond the matching of classification and
insbitutons, the prison an inmate Linds in
reflects o mixture of luck and management, In
the absence of compelling reasons otherwise,
inmintes are sent o the first available space in
an approprate prison. Other fachirs
considered ielade:

% forthcoming court dates;
¢ medbcal appointments;

& fresh warrants;

& security and safety of public, staff and
prisoners;

& program needs of the prisoners
{including the level of protection
resquired k;

% the welfare needs of the prisoners and
thedr families;

# cducational and employment
possibalities; amd
rexubremenis,

The classificatbon nuanuwal siresses oost
fechiveness, rrnphah'ixins that best wse
should be made of officers and vehicles in
placing inmates. In additbon, moniloning
“accommadation levels” at madium and
MKETT ﬂ{TLII'“}" |:|1"nm:|||i 1% 580 as

important.

Family circumstances are a consideration but
nod 3 governing factor in the placement of
prisoawers. This 15 a matber of considerable
pain for many inmates and the sulbject of
scores of complaints each vear to the
Ombadsman, [ was not always such a vital
issue T decissons have had a powerful
imipact om the placement af PrISORETS,

The first was the determination of DCS fo
reciuce the cost of transporting prisoncrs
around the state. Several vears ago, soon
after the beginning of the rapid growth of the
prison population, the DCS decided that o
mhindmkse oosls, movement of prisoners
wiould be more restricted. Unless there is
some demonastrable reason, inmates go toe the
first available vacancy in a prison of the
correct elassification. The location of a
prisoner’s family has Highe impact on this
deciston unless the prisoner is Aboriginal in
which case the chances of reducing the
remarkably high risk of self harm or suicide
is improved by placing these prisonvers chose
ko family.

A mwore powerful factor was the
government’s deciséon bo construct a
mesdium securily prison at Junes; a decision
in no way influenced by the fact that the vast
majority of priseners Hve or are arrested in
Sydney or on the coast and that the facility is
extremely inaccessible, Most mediom
security inmates in NSW are now located at
Junes or Bathurst, Spaces at Bathurst are ata
premmium. There is cnormwous pressure on
DES e make sure Junee is full, After all, as
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inmates are fond of pointing out, it costs the
government for cells ot Jumes whether they
are filled or net. This means a large number
of inmates classified B in WN5W are faced with
the threat of being separated by several
hursdred kalometres from thelr amalies.

Obwiously the prison must be filled now i
has boem balle buat exactly how, and more
particularly by whom it 15 filled, 5 a crucal
issue, The degree to which family
circumstances are considered in declding
whar ks placed in what gaol is continweally
challenged by prisoners, They cite traumatic
family problems including life-threatening
family illmesses, troubled children and
fimancial hardship cavsed by the cost of
travelling to far flung places, as reasons for
being moved closer to home, There are mamy
examples of Inmates transferred or retained
despite substantial suppoert from doctors,
welfare workers, the clergy and even prison
Ciovvernors, There is an ovenwhelming
impresshem that the D5 = besing the baltle
i be fair and consistent in how placements
are macde,

There are very good reasons for ensuring
family contacts are maintained. While many
marrkages or famdly situations disintegrate
during a prison sentence it is universally
acknowledged that family support is the
chicf spur to the rehabilitation of prisoners,
The chanees of a return o crime and
subsequently to gaol are reduced if ties
with families can be maintained or
df\'ﬂl-ﬂpl.‘d while individuals are in priann.
In addition, prisoners who can maintain or
re-establish outside relationships are much
less likely to pose a security risk within the
system., With mowe carehul pl.an.mml wif
inrnates, these ks the potential to reduce the
prison popubation and the dangers within
imstibutions. Unfortumately, when placing
prisoners, long berm E,r.ruLu are often sacrificed
for short lerm savings,

Im response 1o some prelimanary inguines,
Corrective Servioes recently stated:

".-'-il.[lrrug.h wvl e gnmr:l.n:f;-: EANCTY i _|'i'r:rr1'|'_|,r
cortact are part of an overndl pichiere this does
amd cammot be am exclusioe reasan for
focationr of fimintes.”

Perhaps "welfare grounds’ cannot be the
governing factor in placing prisoness.

Howeever, at the point it becomes
adonindseratively o difficull to check i there
1% 1 ore ApPropriate prisoner ki move im
cases wihere family contacts will be broken,
the syshem becomaes seli defeating,

In Febraary 1994 the number of medium
security prisoners at Junee had dropped below
acceptable levels and a mumber of gaols were
asked to nominate inmates to Bl the spaces.
Al Bathurst an inmate with an unblemished
prison record had just been recommended for
a C2 mimimum secwrity classification at the
same prison. The prisoner had received
n;'sular visits from his Famil}'. inl;h.:r;l'ing three
voung children, who lived in Bathurst,
Mevertheless he was chosen to be tansferned
by Juee. The recommendation for the C2
classification was overlooked in making this
decision. His famdly tes were considened but
rejecked as a reason for keeping hine at
Bathurst. Om the da}' hie was told of the
decision the prisomer tricd desperately to
avold tse mwvve, Fimally he sadd, = il ol by
ot bruck te Juree”. This statement was
ireated as a possible threat of self harm and
the inmate wis separated and observed before
the transport arFived to take the prisones 1o
Junee. Hie was still able to slash his arms badly
encigh bo meed 40 stiiches,

We are currently investigating this case to
examing the selection procedures and protoco
e by D605 i sanch fomoed | ransfiers.

Punishment by Classilication?
The classification arrangement in MNSYY
prisons ane framed in legislation as security
mieasures. The greater the likelihood of escape
or vinlenoe by a prisoner, the greater the need
for securing. The placenwnt of a prisoner is
nok i punishmaent, or is it?

A prisoner on work release (a C3
chassification) can receive a range of
punishmaents if the order allowing them out of
prizson unxupt'n"i:ﬂ:rl is breached. In most
cises the prisoners are immadiately removed
from the program, confined in cells for a
number of du:.r:._. 'PL'I".'IHF"!IG lose some other
privileges and are increased to a C2 in the
=AM Frrix-un.

However, somaetimes after six months of good
behaviowr the prisoner can be transferred from
the minimum security camp because of thelr
earlier breach. If the offender became a



security risk immediately as a result of the
oifferices it & tharin that the action should be taken,
Tor pumish, in this case to increase the dassification,
after such o delay must damage any progress
made during the intervening six mamnths,

The Prasoner Classification Commitiee at Long,
Bay has a vital rode in deciding where inmates
are howsed and at what securly Jevel. The
committee has an unenviable Fﬂ:ll JSEL'EELH,E
prisoners for the most part on the basis of
written reports put before them by staff within
gaoks. Many inmates write to the commithbes
sevking to have decisions altered. In July 1993
an inmeate from Maitland Correctional Centre,
re-eabering prison for a reasonably short
breach of par{rfl-l: sentence, wrobe abouat his
classification. He got a reply from an officer of
the Classification and Placement Section who
frequently sits on committecs.

“Your ledter of 5 fiddy 1993 has been received
ard wour commenls moled,

Hotveper, wour grol Fecond, widcl extends aper
@ seven ware period, dndionles o fodal mbsence of
regard fior the safety mnd sevlfare of otfer
members of the conmminnify. The Classiffcatéon
Cournnittee conelid wal help mativing yoar
desgraceful crimimtl Fislory in making wor a
medinm secnrify immiate drd goir complati
gl be fakest serfoacshy by the Comuritice, It
i strongly urged et yon serk connsefling
dirring your curreirl selerace and confinue 1 if
woui slreurld be re-parsled.”

The prisoner later received a letber answering
his questions about his classification and
acknowledging that the previous lefter's tane
was "ot i keeping with the Depirfimenls general
prachice of resparse R0 ORTREE SRS

The classification and placermnent process is boo
important for inmates on a personal level and
for the best operation of the systemn o allow
the process of assessing and locating prisoners
i become simply a prejudged mechanical
exercise. The DCS is currently reviewing the
classification guidelines, [1 s 1o be hoped that
Fhie pesalts will bemper necessity with humanity.

Discharged

More than 5 complaints relating to the way
infernal disciplinary charges are brought
against inmates were made bo tha
Cmbudsman this vear. The internal charging

process was also mentioned in many other
complaints, such as those concerning
transfers. Allegations of this bype have been a
small but increasingly significant proportion
of complaints over many years,

In 1993 9000 charges were brought against
inmates for offences committed in NSYW
prizsons. Of those charges, 21 per cent
resulted in a reprimand and caution. Some
ning per cent resulted in no action or were
dizmissed. Interestingly, between June-fuly
1993, 47 per cend of the 144 charges brought
agairet prisoners at Protection Prison Junes wene
dismissed,

Some of these offences were serious matiers
dealt with by palice and resulbed o criminal
charges, Other matters, most often assault or
drug related charges, were dealt with by
wisiting justices who conduct hearings in
Fu'i:s.mm. Blomt offences wene breaches of the
Prison (Generall Regulation and heard by
prizon Governors Breaclus of the reguhtlmt
ranged from abusive language, failing to
comply with an order and keepang an untidy
cell fer not answering at muster, participation
in A ot and harbouring equapment fos an
CRCATH

The penalties for these indiscretions can
include restricting access o various activitbes,
preventing purchase of gogds, removing the
right tor all but legal phone calls or haltimg
participation in day leave, woekend leave o
contact visits, All these penalties can be
imposed for up to 28 days. In additéon
inmates can have thedr prison wages stopped
fior up to 14 days and can be confined to a
cell for up to three days. For failing to
prowvicle a urine sarmple or returning a
p-l:rsili\.'l;- n.'|m|:|||.- & Fri.ium.-l' can b Laken off
amenities for up o six manths,

One should not underestimate the effect of
such punishments. In a sefting whire minos
incidents assume enosimous importance, the
loss of visits or phone calls can be
dewvastating. Even more shattering can be tha
borss oof 'I|'b['rr_l,r for a Fr.im:'lm.-:r reclassified and
removed from the work release or weekend
by program.

Soction 2403 of the Prisous Act sets oul the
procedures for the handling of prison
olfences, Essentially the charges st be
heard ag informally and as speedily as

"I can't express my
gratitude to you for
wouer valuable
support, Thanks,
¢ver 0 niwch.
{Front & compleivant)
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Pl,mil:!lp. Hi.'p:}rh. about incidents are
submitbed by prison officers, Prison
Governors read all charges. Prisoners are
“entitled 1o be heard at any hearing during
the inguiry and fo examine and cross-
examine witnesses . A prison Governor is
ned bound by the rules of evidence and

“may inform himself or herself of any matter
in such a manoer a8 the Governor thinks ™,
Prisom officers or "other persons’ may be
allowed to be present by the Covernor and
can be heard during the inguiry. Prisoners may
‘Cres ewamine wibiesses,

More recently hand up briefs” have been
wsed, These aim to relicve Governors of the
nesedd tor ackdress minor infringements,
particularly those bo which inmates have
Iﬂeadlb-d Euill}". Within this Process, ared
mamagers fresponsible for wings, uniks or
programs) rather than Governors can
complete the relevant paperwork, make &
judgement and maaminabe a punishment
before putting the papers fo the Governor for
a final decision.

At the Training Centre af Long Bay,
authoriey was further delegated to alkow unit
A g ey o remove from inmabes who
commil ‘mviner infringement’ any privileges
which have been carned over and above

those normally available,

Steps are underway (o alber the Prisons Ad o
albonw area or unit managers b sdpsdicate on
tibiwar offences. Mok a surprising dinectbon
considering the ever increasing pressure on
prison Governors o concenirabe on
‘management” in the form of budget and
staff conteol and broader policy issues. The
COS Deputy Commissioner has stabed:

=ttt fhve fickrmfinctvoan rllf n":'._,;l‘u.lnﬂr'ﬂrﬁ'ur
avad ey ard case mamageimend, on aim of N
ﬂr'iur!.u"'rlr i P derndoe nu!hlr.ir_p'
dogrrieatrds onclindiieg the resposrsibility fie
the eerrinsge ||1|'1|'4:v:r]n'1rmr.|.r mimhpre.”

I"'ﬂtln:|l'|.'|.'i||1.1gl.:||'||:|:i|1EI the l.']'l..'ll'l.El."! L‘I.In'l.'I'I:H_'!.'
Laking place the Ombssdsman las for some
time: haad reservations about the way offences
are dealt with iy MSW prisons,

Prisoners continually speak of "kangaroo
courts’ where prison officers simply read
their reports. These reports are accepted at
face value and never tested, nominabed

witnesaes are never called, not-guilty pleas are
passed pver ina moment and punishments
allocated without discusskean. 1t is alleged that
sormetimes even the prisoner subgect of the
charges is nol present, Inmates abso complain
that punishments ignore previos joed
conduct and seldom Lake into account whether
family circumstances will be damaged by loss
of visits or phone calls. Prisoners frequently
compare their punishment o others charged
with the same offence and point to radically
different results, Others speak of officers using
the opporiunity 1o "get square’ for real or
imagined infractions in the st

While most charges are dealt with
appropriately, there are growing signs that
inquiries and the hearing of the charges
themselves are becoming increasingly
perfunctory. A number of complaints point to
lack of detail in prisen officers’ reports. Others
refer bo inadequately completed
documentation, the use of incorrect ferms and
changes made te charge documents after the

ek,

In one instance the charge documents noted
an effence which was identifled on the basis of
an cubdated secton of the Fri.:-ﬂ,:ln rl.-;51.||.a|!i.mm
A technical matter perhaps bat one that brings
inby creestion the legality of the final decisson,
It alzo raizes questions about the requisite
knowledge of those hearing the charges. How
can the offence be clearly delineated it those
preparing the papers are unfamiliar with the
legislation?

In relation to anether complaint examined by
wur office thee charges were heard by the
Depuly Governor of an institutbon. As
experienced and competent as the officer may
hivve been there is curmently no delegation
which alkwws anvone sther than a prison
Govermar bo adjedicate on such matters. The
charge was later erased,

The setting and circumsEances in which zuch
charges are heard can also create problems. In
the presence of acousing offioers and the
prisin Ceovernor (oF area manager initinlly)
prisoners are asked to defend themselves,
odien against charges that can eventually bead
itcr bomss of clasadfication, transter from the gaol
and can even influence consideration of
Pﬂﬂ.‘lll-_'. There = no enditberment for mmates b
call witnesses; that decision is entirely up o
the Governor, There appears o e mi



guidanoe concerning the type of information
that shaould be included in misconduct reports
o other docurments made available to
Covernors in making thatir descissoms. There are
ealy general guidelines abowt ow such
hearinggs should be held and the masner in
which information should be brought

foeweard, The entine PO has thee t'ﬂp.!uil'ﬁr oy
intimidate and antagonkse the inmate and
sometimas fo inflame the sitwatbon. [t is easy to
set how o inmates dismis the

priseedings as lacking any real procedural
fairmess,

Imates whao speak little or no English or are
unable bo represent themselves can be
represented oF assisted if the Governor agrees.
There 1% fo indication that this possibiligy is
canvassed with inmates when the charges are
raised and no statistical records o show when
it happens. From cases we have examined it
appeirs ter bis 1 rare OOCLFRE0E.

Charges canalso be dealt with by a new prison
Cavvernor after an tnmate is transferred from
the prison where the offence oocurned. It s
unclear how [his process ks meant b work fairdy
whaen aodficers and Sor wimesses are o avaalable.

Arising at least '|'.|.1r|:|:.r from soane L"|'.||'|:'||‘:l]3.il'|.l5
examined by this office in 1993-94 the
Department has indicated it will be reviewing
how Indermal chearges ane dealt with in NSYW
pris-l_':n:-:. Cieneral Fr.inﬂiplw the Ovmbsdsman
hopes wiill be addressed in that review inched =

& reintorcement of the need for comprebensive
and accurate documentation;

 acomprehensive guide to ensure
punishments match the offence and the
prisoner’s crcuimstances: and

£ ensuring Governors and other officers avioid
prejudgment and apply themselves o
assessing situations thoroughly and giving
the benefit of the dewls where it ks deserved.

Fooalproal?

Since the mtroduction of compulsory urine
tests in NSW prisons there have been
counsistent complaints of amperng, sloppy
hamdlingg of samples and poor record keeping,
Hoawever the process of taking and assessing
samples has remained largely unchanged

Churimg the wear we conducted inguirks into
II.‘?:IiTlE atandards and rienu':'l!.' il 5JI!|IFII|:“.=
provided 1o the bboratory, While we were

axtizfiocd with the measures umphyed al th
testing laboratory, the security of samples
Teft something to be desired.

The swstem used asked inmiates to odfer a
sample in the presence of at least one prison
officer and sign a form sayving the sample
wits thirirs, The sample was then heat seabed,
The long-standing, allegation is that the seals
wan b removed ard replaced withowt arone
Tenowwiingt.

I certain institutions, particularly those
where there were stall pressures, supervision
of some sampling appeared o have become
a lttle lax, Samples were nod sfored securely,
immudintely after being taken, and inmates
wiere nod alvways asked to sign the
Appropriste forms,

Any existing problems should be solved by
new testing procedures introduced this vear,
Samples are still to be taken in the presence
of an officer wl will now accept the seabed
sample and offer inmates a red coded strip o
place over the lid and the seal of the plastic
container. Prisomiers will than sign l'!]:ipltml:l.u
the appropriate code number on o sheet 1o
attest that they have provided the sample. if
the strips are removed @ distinctive mark
appears on the sample jar and the strp
shows the word ‘opened’

Al thi same Hime, 1ests ad the laboratory are
now conducted by plercing the plastic top of
the sample and withdrawing Muid with a
syringe, These positive changes o the testing
procedures make the whole process
significantly more secure and should gooa
bong way fowands preventing further
complaints,

Australasian Correctional
Managomaent - Junee

Junee, MSW's first private prison, and the
largest prizon in Australia commamnced
operathon in April 1993, The legislation
allowing prisen management funcks W be
contracked out, also ensured the
Cmbadsman wountld have jurisdiction over
theese services and their staff, As the largest
gaol in the nation, Junes is obviously an
impertant elemeent in the incarceratiomn of
prisoners in NEW. Our cdficers have made
several visits to Junee 1o take complaints and
ter monitor the development of the prisen,

"Thank you for your
fetter.

Your suggestion has
borne friit.

This would wot have
happened withowt
wourr efforts, for
which I Hhank you
most sincerely. |
ot know that your
affice exists not only
for foamedle big
complaints, bt also
very small ones such
its meine.”

{ From a campladmrnl

IREK



As Australia’s
fargest and first
privately run gaol,
funee's development
has been walched
with interest by the

lr:r.r”pl.

[ iksk

During each visit a large number of inmates
have presented to complain, Mot surprisingly
thi: magr obgection was being sent io the
gacd in the first place; a decision made by
M5 not Australasean CormecEsonal
Management (ACM), the private company
that runs the prison. Beyond complaints
about the isolation of the institution,
complaints have been little different to those
encountered in other prisons. In fact during
the wear, we recedved 32 written complaints
about Junee, fewer than somae other large
institutkons, Property and freedom of
information matters wene noted as
im|_14_1|.1.1n|: Pri=on skaff hawve, for Phe meesd
part, cooperated bo resolve complaints,

There are a number of aspects of the
operation at Jumee that initially appeared to
offer DCS an insdructive model for prisons i
MSW. The great majority of staff came to
their positions with some training |.1r;'.;.||nL'un
by ACK but no commections experience.
Aside from the odbwious
drawbacks associated with
inexperience, there was a
noticeably different and
refreshing approach by slafi
Eo inmabes, At the owulsel, at
beast, relationships between
staff and prizoners were less
formal and more open
whithourt sesinningy fo affect

disciplime

The design and phiysical
puilook of the Flrix-un alkows
prisoners a largely
unasbstructed view through
were fences bo the
surrcamnding 1.'“I'|IJI11I':|-'ai|.‘|1.'.
Begardless of thi restrictions
imisicle P insstitution, to be
unconfined by walls can lifk a
significant bunden from some
immnates. Within the prison
itself there ame exercise and
relaxation facilities which are
not necessarily available in
the older MSW prisons.

The medical and dental cane
proviched by o full-time
doctor, and other medical
staff compares well fo the

=ervice in maost NSW prisons

Despite these positive aspects of the prison,
the second full vear of aperation for Junee will
b a wery lesting one indeed. Corrections is an
area ndabed for vETy higth stath turmoaser rates.
I that context, staff turmover at Junees is at a
rate that puts it above mast N5W gaols and
rising. Mot surprising perhaps, given that it is
a naw Bacility and most stalf canme froam
ouiside the corrections system, Mevertheless
the high turnover no doubt also reflects the
euisking !-;-u_‘i.'ll.l'it:..' arrangements and the
isolation of the prison from the mapr job
markets, This will n'r'l.'iinl_\' p'l.'l.u:vl' greater sirain
o the recrudtment, hiring and training
resaarrces of ACM, .'"n|:r|.=\.u.1}' this prisdom 18
having problems recrulting spectalists,
particularly psychologists and othaer mam
custodial staff,

[here are about 300 inmates working af Junee
amd the available space is all but taken up with
the manufacture of electrecal cords for a lange

firm. At the moment there looks to be little

Isolation a deadly extra burden

in bortom-line jails

A public interest
in private jails



prospect of additional work. Coupled with
increased pressure om education and inmate
activities, the lack of wseful work could mean
that apdier will be meore difficult to keep in thie
'I-.1n:_g berrm.

The number of assaults and other acts of
viebermoe al Jumee appear 10 be rising,
However, =0 is the incidence of such acl= in
the prison system as a whaole, Whether thae
current situation i related bo e much
publicised lower staff bo inmate ratio at the
gaal remains to be seen. Certainly there have
beven a mumiber of particularly nasty bashings
ared a murder in the last six months. Mot
anusyal inoa ]:lrim,:n .-u'l:l.'ing, Tt wun']."lnlq

meviertheless.

Inquiries ytarbidd I\L"L'L'I'l‘”:.' imbo thix Fesponse by
prison stafll (o a serious assault on two inmabes
andl the procedures and contingency plans
implemented at Junee fo ensure the safety of
Fri:wnm and staff.

"Thank you for your
advice and for the
prompt attention
Fiven.

I havve now received
an explanatory letter
wihich includes an
appropriate apology
for the
commumication
problents
experienced in this
il ter.

I'wish to place on
record my
appreciation of the
effarts that you have
exprended on my
behalf.”

(From i complaimant}

—— — Y



Investigation

Linlanw Tuld and
Unreasonable Treatment

Chur last annual report referced to an

Scegregation

Segregation is not meant bo constitute a form
of punishment. It s wsed in circumstances
where the separation of inmates is considered

investigation of a complaint made on behalf

necessary for their own safety and Jor the
of a HIV pesitive inmate. Our investigation

zafety of others or b0 remave inmates from
opportunities o sabotage the purpose and
aperations of a correctional centee, In this
instance the grounds for the complainant’s
sepregation, based oo the intelligence report,
were that he constituted & threat to the
security of the centre, and 1o the preservation
of good order and discipline im the centre. The
complainant was verbally advised that he was
being Teld in segreation while the needle
stick imjury was investigated,

included an examination of the DS policy
on the management of HIV/AIDS hepatitis
infected inmates pullished in [anwary 1993
and its proposed policy for the disclostire of
an inmate's medical status, 1t alzo examined,
once again, failures in the implementation of
y_ﬁgr{-gntinn p-r-l_:ﬂ:dllru

The compelainl

In September 1992 our office recvived a
camplaint from the inmate’s solicitor, who
wias with the Australian Federation of AIDS
Organksations Legal Project. The sollcitor
cormplained;

Chie tooan “admdnistrative oversight' the
complainant was placed inbo stage |
segregation rather than stage 1. The procedure
% his client (the complainant) was being at that time was for inmates from other cendres
unreasonably segregated; o b automatically placed on stage 1. unless
& the conditions under which he was being otherwise directed by the Governor. Being on
segregated were unusually harsh and stage | of the segregation program meant, not
punitive; least, that the complainant had only one mon-
%  his applications for a written explanation contact visit a week, [t also enfailed him beling,
of why he was being segregated were niot kept away from even other segregation
appropriately attended to; prisoners, spending 18 hours a day in his cell
& his HIV status had been disclosed ina andd another six hours a dﬂ}- i & separate }"arrl.
manmer which was nod only a clear Segregation itself meant noeaccess o the
breach of confidentiality but contravened library or weekly mass.
regulation 144 of the Prison Regulations

The Governor :ml_'," biscmar aware that the
and =ection 17 of the Public Health Act.

complabnant was on stage | segregation when

our clfsoe rang o make irl.cl'quirﬂ. At that stapge
he had been on stage 1 for maore tham a month

without amyone nobicing the mistake. This was
despite procedures which required inmates on
stage [ o bir assessed for inchusion in the stage
[l program every two weeks

Rackground

O B August 1992 there wis a needle stick
imjury to a prisoa officer in the wing of the
Femiand Centre where the complainant was
housed, The next day, an officer of the
-dl;'pu‘l.ﬂn'll;‘ﬂl":i Internal Im'nr.if,n.ﬁnn Limat

(U received mmFormation that the Further, on 20 August after earlier requests for
complainant was responsible for taping the A written explanation of the reasons for his
needle under a handrail where it injured the segregation, the complainant received the
officer. An intelligence report was prepared

anid passed to the Governor of the Remand
Centre whio then decided o have the
cormplainant segregatid. On 12 Auwgust the
complainant was removed from the Bemand
Centre and pat in segregalion in whal was
then knoasn as the Industrial Centre.

ftnlluwins T POnse from a senior assastant
supserinfendent,

"I ansieer de s apyication,
ranrr:-.ifhframd'ml!; Hhat eaxplizuntangs Haaf fed
Iwem gicen b reqacsts oif prenious applioniion
o e e acetber ol gt he rr.'ln'l'rﬁm.lr'lrg.
Irieter, rof cur oir ol Barsia, ead fr e forme
of syirhals represrirking moords,

LEN ]



I the very enrly stages of your self densal of
muterinl for aental work o was ultiolely
mecesarry for enforced sepearmtion s Hifs
curesttlates fe dbself @ Hireal fo your state of
frrrctionnl change pecwliar do orgmmised
nnitder...”

Thi response included a further two
paragraphs of zimilar gibberish. Suffice to nobe
that the complainant’s question was not
arswered, ner the sineation reviewed.

The senior assistant superintendent stated the
;ﬂm]:!]:linn:l‘l:"u rﬂ[ul.-&h for wrillen reasons had
become intolerable. He said his written
FESpOnsE Was “wenireniitl calourful. dioweter
e 1NTY mearrect anar d':-mxa]"nr". It wiis ouir
view that the only way the superintendent
oould accurabely describe his response as not
imaccurabe wias on the understanding that it
eneant nothing at all and therefore could
rither be correct or Ivcorrect. We considered
the response o be abusive and oppressive and
pnie i A series of emdssions and errors of
jsdgement which contributed to the
unreasaisie reatment of this partioslar inmate.

Diespibe the safeguards uilt into the system,
o reviews of the complainant’s seiregation
wiere comduched . He was firsd segregated For a
period of 14 days on 12 August. On 26 August
an additional three month period of
sesresiation was recommended by the
Governor of the Industrial Centee and
approved by the Regional Commander.
According bo the policy directive at that time
"redaiests for o exlension of a segregmlion perasd
e rourireed fo by supporiad by sound reqsons s fo
mihiy suche extersion §s necessary,-” Inothis case
his segregation was extended purely on the
basis of the pending mquiry. Mo nes
information was provided and nor does it
seemn that the request for extended segregation
attrmaelabed any edfaces to establish the status of
the inguiry into the mecdle stick infury.

Investigation of the needlesiick
injury

Our offlce began 1o make felephone inguires
about the progress of the internal investigation
on 3 September, On that day no-one
appeared o know who was conducting that
incpuiry, including the offioers in charge of the

HL ancd the Corrective Services Investigation
Linit (CSIU, a special investigative unit of
thi NSW Podice Service.

Our investigation found that in effect there
was mo formal investigation of the allegation,
only an administrative paper shuffle between
different levels of the bureaucracy and the
bwi invistigation units. Unbl our office became
tnvalved there was ne evidenoe b suggest
there was any real cosrdination in relation to
the oversight of the segregation anc the
inequiries: relaking bo the needbestck inury.

Fisclosure of medical siatus
Whiale the complainant was held in
segrezation a nodice was displayed in the
wing effice of the unit which stated:

Jcomplainant’s namel & o HIV prososer,
He 15 b be Jer oaid fiest fir e moraings wnd
bagh dre wurd be placed in B yoed ot all Hmes.

The note was signed by a senior assistant
superintendent. It was taken down by a
member of the then Mrsoner Medical Service
who believed it breached confidentiality and
contravened the legislative provisions,

We considered the notice te be a serious
breach of confidentiality and an
imappropriate vehicle o warm of paotential
danger, Mot only was it visible o every
person going into the wing office, but the
form of the notiee was misleading and
offensive, It did not refor to the complainant
I;u:irls, Pﬂmﬁnll}' dnnﬁﬂuurq, unli_,r o his
biing HIV positive, an inference that FITV
positivie equals danger.

Remedial action

This inwestigation highlighted & number of
administrative blunders in relation bo the
complainant’s segregation, a lack of
coordination and effective monitoring of the
!-I."-E.TI..'S,.II:iim and vt giion Prosesses, an
excessive delay in reaching o determinatyon
concerning the allegation and sertous deficits
in the department’s file tracking procedunis,
These added to the deeply unreasonable
nature of the response to the rumplain:l:ul:'h
rexguest for information about his segregation
and the disclosure of his medical status,
resulted in a situation where clearly this
inrmate was abased.

Iy
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Without detracting from the seriousness of
thiesg violatigms, it is encouraging to naode the
department has acted quickly in response to
our investigation and recemmendations. 4
betber of apalogy was ssued to the
complainant, who was released from prison
before (he investigation was completed. The
senicw assislant superintendent was counselled
by the Governor soon after this office bought
the matter to the department’s attention

U a broader bevel a number of important
mkm'ir |:|1.:||.'|E:':5- were masde :inﬂur;ii:ng:

< the handing over to CSIL of the
responsibility to investigate all needle
shick i.njurin. im thes First instance;

% the introduction of a computerised work
sk sysbem in the U to record and
mamtor wiork flow;

& the resquirement that progress reports be
sutbrnitted om all L pobs after each 14
day period;

% the introduction of fortnightly reviews of
all inmates placed on administrative
segregation al the Industrial Centre;

2 Regional Commanders are required o
gemerate, on a fortnightly basis, a report
for each correctional centre bo ensure that
appropriate doourmentation is in existence
to allow the continued segregation of the
immatels) lentified in the report,

Ien March 1994 an audit of the LS file
management system was conducted and a
number of recommendations were made by
thie Director of thie Audit Bramch o improwve
the effectiveness and efficiency of controls
over the storage, movement and archiving of
L5 files.

Another initiative implemented, although
mint directly as a result of this investigation,
will alzo contribute 1o the oversight of
inmates on segregation. Regional
Commanders are required 1o forward bo the
Assistant Commissioner, Operations, Mr
Woadham, a weekly segregation returm
listing all inmates in their region whe are the
subject of a segregation order. The returns
are then n‘:un:pi]ud inker onee report which is
reviewed by the Assistant Commissioner,
before beting forwarded to the
CommissiomeT,

In his responsse b the Assistant Ombudsman’s
report, Mr Woedharm stated:

The Departmer! consnlers Ml the procaliines
ontlined abooe, dogether wwith e charge of
fegishation futfrich came info offect in fanuary
1241 wfiich eralrles mmates fe appeal agmins
trefr segregation, will prevenl mt inmate beding

mgnmepriatoly belid 1w segropation m e fufire
The preposed policy and procedures

-|‘:n|.1.|:|.'-|'.-|11i.r|5 disclosure of an inmate™s HIV S
AIDS S hepatitis status were also peviewed and
madified as a resuli of our Tepirt.

The policy published in the Corrective
Services Bulletin on 4 August 1954

& reminds staff of thedr :rhliglti.:m and
responsibilities concerning the
confidentiality and dischisure of an
inmate's HIV / AIDS hepatitis status;

+  extends the list of positions that can be
informved of an inmate's medical status;

& confirms that infermation mnrl.-:rninE an
inmate's HIY S AICS hepatitis status 18
only to b transmitted verbally to restricted
personnel within correctional centres; and

& amends the FI.'I:IEHIH:I’L‘.’!- fior HIW Pr.mi:r.iw,.-
amd reegakive immabes applying o share a celfl.

There is proviston for inmates infected with
H]Vfﬁ’fﬁf}wputilix e bax H‘E_I'I.‘Erl.‘ll:'d if thair
behavicur is such that they are considered o
be a danger to any other person. For example
if theve is a threat of an inmate infecting or
attempling to infect any person with HIV/
ALDS hepatitis. The segregation admission
form and segregation direction form will nat
contain any reference 1o the inmate’s HIV S
AIDS/ hepatitis status. However, the special
instruactions on the admission form musst
include those in the procedures manual under
“Directior for harafling fmmales segrepited 5 2
restild of HIVIALDS Tepatitis polioy”.

Nq:ﬂ.inml.'ly I'Jm.-dl.'parlmml: has introdweced this
procedure bo ensune an inmate's
confidentiality & maintained. However, in
these cases it is unlikely to be achicved. The
Assistant Ombudsman potnbed out in his
report, that although no direct reference is
e b the inmate’s medical status, Bl is
clearly indicated by the substance of the
special instructions, Given th very nature of
thix pri:n:m environment, '|;|1.'|E'iriﬂ rl:"l.'il:irl-g [13]



privacy and confidentiality are difficul? to
implement, particularly if different procedures
are used in relation o corkain inmates.

The Department’s response 1o this issue was
that it already i= implementing universal
infection control (it was already doing this)
procedures in accordance with Health
Departrvent policy and that inmates
segregated on the basis of their unacceptable
behaviour will continue to be handled in the
manner outlined in the policy.

While acknowledging the need to ensure the
safety of staff and other inmates, we believe a
more appropriate action is o kdentify
particularly dangerous inmates as that - very
dangerous - and treat them with all possible
caution, Simply because a person has not been
identified as HIV /S AIDS/ hepatitis infected
does ot mean that imfection does not axist or
that precautions should not be taken, If such
precautions are only taken with identified
persons, then the general standard of safety
willl ingwvitably drop.

"This letter is fo
thank you for your
kiwdness in helping
me get my
prosthesis.
Congratulations for
the good work you
do for people like
me, that need help of
people like you 50
mnch.”

(From a complainanf}

—



Case Studies

I fde

Prosthetics and Logistics

I Oxctober 1593 gaer officers spoke to a long:
seTving inmate at Junee Correchional Centre,
The prisoner complained thal although his
right arm had been amputated above the
wrist and he could only partially use the
remaining digits on his left hand, e was
having trouble geting a prosthetic limb, e
wis having problems eating and performing
simple hygiene tasks without ascistance and
wits woirried alboait steaimingg (e remaining
digits. Mo doubt the sttuation had not been
hedped by the fact that the inmate spoke very
little English and had bo commumicate
mainly through interpreters.

What l.'l;':l'l‘..'l.'in!:,.' made s ituation diffieult
wis i assessment by a stalf specialisi at
Prince Henry Hospital who agreed that the
patient needed an artificial arm bt said;

My ogriwivn i3 Bhe fifbivg of @ prostiesis is
rat logistically possihle while B snlyect
remRIE GF eI,

Th Ombudsman’s siew 1 s leter to the
Director of Corrections Health Service was
somarwhat different.

With die respeet fo [bhe doctor's] commiein!
el aisrderstimding s thad the “logistics” of
tve matter vl siormally be assessed by
Cirrections Heallh Service and Correcfroe
Servives, This i pereticndnely frie wlere the
craicinl issae aoems loe be Hie mllendonee of N
pretivnet af @ relurbdlitatfoon progrmo @ malter
for Correclions Healll Serpice!

Corrections Health Sepvice went on to
explore (e options for the patient and
accepted responsibility for helping the
prisomer get his prosthesis, In March 15994 the
Acting Director-General of the Departiment

of Health tedd the Cmbudsman that the
inmate was going through the exbensive
rehabilitation process to fit an artificial aom.

[ T 1954 the Ohmibudsman received a
ledter sayung:

This fetter is fo Haank yow for yr Kivadiness i
beelping wre get oy prostiesrs. Congrntubibiog
for thee good ooek you do for people ke pne,
Haal e Ilr]'p r.l;l'llmlﬂr ke it b mirch.

In Seplember, however, we receivid a burther
letter saying that the inmates prosthesis had
been Laken avay, A DOCS officer ol Long Bay
chexiclend the prosthesis coubd be used as a weapon
and removed it from the prisoner. It took a
maowve ko Junee and the intervention of the
Corrections Health Service to have it returned.

FPoor Form

An inmate at the BEemand Centre complained
about a form being used by gaol authorities,
The form requined inmates to give reasons for
recpuesting & telephone call to their solicitor,
There was also a note on the base of the form
which stated that calls to a solicitor would be
counted as one of the three telephone calls
usually granted to remand inmates.

We sent a letter to the Commuassioner, Mr
Smethurst, querying the need for inmates o
Eiw e for t:'|r]:||1|:r|'|.i|'lﬁ thedr sodicitor. We
sugpgested 1o the Commissioner that the use of
the form had the potential to encourage the
release of confidential information and could
well result in a breach of privacy between a
salicitor and a client, The need to assess the
LNy of an inmate’s call to a solicitor was
acknewledged, However as there was
provision on the Ferm for recordimg the next
court date there was no apparent legitimate
need for prison officers o know swhy an
tmimate needed 1o call their solicibor,

Thee letter bo Br Smethurst also radsed the issec
of a call to a sucitor I:H.-.inE, counted as one of
the three phone calls usually granted 1o
remand inmates, It had been our
understanding that legal calls were given in
exceas of the thive regular calls. 18 was
suggested the DCS seek legal advice about
both issapes,

Thie TS replicd a short timie Later. They
apreed that use of the form was inappropriate
and that it had been withd rawn



In another similar case our staff received &
complaint about inmates’ ability bo make
felephone calls to legal advisers while on a

visif bo thee 'I.'r..1i.ning Coentre ab Long Bay, At the
centre, tebephome calls swere restricted from 12
and Ipm_. and between sax and ':i'..'l-lill:r:m. I wiis
often difficult for inmates, particularly those
'.-.'r-rl».in;_.z i the incustries, o contact thisr Iu;q.l.l

advisers during the day

After receving a letter from the Ombuedsoman,
Ehae -:In,'prrtrrwnr rewiewid its enbire p'l'l.-::-uw
policy. The previous short entry in the
pricedures manual wias n'p{.'u.'l.'-..i with over bwao

pages clearly bsting the entitlements of inmates

The Governor at the Training Cenlire
undertook to give inmales greater acoess to
telephones during office hours where calls are
made to begal advisers, The departmaent also
advised that phaomnd calls to the Ombasdsman

are paid for by the department and are in

addition i the normal weekly entitbement

More recently following representations
froom the Assistant Cmbudsman, DOS aereed
to instruct Governors thal prisoners’
tedephone calls to the Ombudsman not be

mcnitored b preserve their confidentialiby.

heeping in Contact

In March of this :..'q,'.1r'['.ln'||1ud-1'r|.|n afHcers
of a routine visit e Maktland Correctional
Centre were mmundatesd snith r|1n:|:|l‘..1||1l:\.
aboul visiting arrangements. The particular

r.hc'-'in!-: rai=ed werne:

% inmates were cut off from visitors by the
wide bench dividing the room with no
possibility of physical interaction making

noqesense of the ‘conlact’ aspect of the visil

You (AL THIS A

“conmer VISIT" <

i
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% although there was no gliss between the
immake and his visitor, glass between the
‘boxes” made the visit seerm quibe similar
toa “hox’ wisil;

& inmates were wiable to coddle children
older than fivie years, Investigation
officers were told teat young children of
primary age were supposed to be
permitted (o sat on the bench close to the
inmate but inmates claimed Haat this
‘privibege’ was discouraged to e extent
that it did not happen; and

2 one mmeate described the conditions as
bt'imlE undwa::tnling tay his combinsed
relationship with his wife and young
chiildren that the vigite had becomis
painful emotional experiences for them
all. He waz unabde b comiort his wife by
having close phiysical contact when she
became distraught, nor was he able to
nurse his five year old daughter whoe had
just begun school.

Commissioner Smethurst agreed with the
particular points raised in the subsequent
rum:ip-:m:lm‘-u fromm this odfsoe and visiked
Mablland Correctional Centre bo mest with
imrmates and the Caovernor. As a result of
discussions extensions bo the contact visiting
ATl wiere aEn.u.-u:I upm amd the benches were
remeved anmd replaced with tables and chairs.
The extensions are due to be completed by
Chctober 1994, It is pleasing that the new
wisdting area was a result of a letter of inguiry
from our office rather than an expensive
formal investigation. This type of
copperation is of benefil 1o all parties.

Overcharged

An inmate ot Goulburn Correctional Centre
complaimed he had three unaccounted
departmental charges on his gaol record, He
believed false information had been put on
his mescosrd B prevent has FITI'E.I"I.‘EHiI:.I'I'I- Eova
lower security rating and the opportunity for
r].ﬂ}-' beave with his E.1:r|1i|.}r. The mnp1:|.imnl
sald he and a mumber of other inmates had
|:||E.".||:|-ud EuiH}r b0 an mbermal i:]\ar:g-l.*pf
“refuse b work” arcwnd the time these other
misconducts were alleged to have oooermed

but that none of the new charges wene for
refusing to work, His atbempis bo sorl out the
problem at the gaol had fabed.

Or inguiries revealed the three unacoounted
charges did in fact relate bo the single ‘refuse o
manner used o record the charges had
resaplted in the inmate and the ]"n:rﬁr.mu‘rl.r
Review and Classification Committees
ﬂﬁﬁulﬂ.’mtﬂl‘ﬂhﬁ ther mumber and Aature of
thee charges.

A number of issues are considered by
Programme Beview Committess when
dieciding whether to reduce an inmabe's
security rating, Cverall work performance and
condudt, participation in education or other
programmes are all considered, Committees
also check each inmate’s departemental recond
for any charges which may have been received
simoe e last meview.

To be reduced to a O3 security rating and be
eligible for day leave, an Inmate’s general
performance must be above average. Inquiries
by this office revealed that the corvplainant’s
performance was not above average and a
reduction in his classification. even without
any departmental charges, would have been
improfable, However if his or any other
inmate’s work and conduct reports were in
fact above average as required. the fact that
thres -El'l.MEI'.‘J- or aEcoaducts had been
received mther than ome could well be signaficant,

The inaccuracies revealed during our inguiries
were raised in writing with the Commissioner,
hr Smethurst,

I his reply Mr Smethurst agreed the
department’s records were confusing and
inaccurate. Two of the breaches were removed
from the complainant’s record, The only
breach b remain on his record was one which
redated bo not complying with a direction by a
prison officer. In this case, the direction was to
refurn to work. The complainant had plesded
guilty to this charge and had never disputed
its legitimacy. The records of the other mmates
charged with breaching regulation 64(3) were
also corrected.



Mr Smethurst also agreed that each of the
breaches should have been recosded separately
and to prevent further problems occurring. a
aarcular will be issued clarifying the fact that
breaches are to be dealt with separately,

Run-Around

An inmate from a minkmam security gaol
complained three rings, which he was wearing
when hir entered gaol several years before, had
been confiscated by gaol authorties, [t was
allegid he had stolen them from other

inmates’ property while be was emploved in
the reception room of the gaol.

The inmite had returned o the gaol after his
weekend leave and was observed by the
revviving officer to be wearing three rings.
When he was questioned about them, the
inmiate sabd they wene his rings and were
recorded on his property card. When the card
wias checked bt confirmed three rings had been
tsspsed bo the inmate from his personal
proprerty. However since this contravened
departmental property policy, the officer
cofiscabed the rings pending further imaestigation,
In a reprt of an internal investigation it was
‘found” the inmate had stolen the rings from
other inmates’ progecty and that he had
altered official records, namely his property
card. The basis for these findings appearcd bo
arise from differences in his property from one
institution to amsther.

Whien the inmate was transferred from
Ciseaminck 1o St Hellers, Cessnock completed a
list of property transferred with him. On
reseipt at St Heliers, another list was
completed and some of his properly issued to
him. There were more items of property on
the 56 Heliers list than on the Cessnock list, As
the inmate was emploved in the reception
rocm of the gaol for about six months during
his tme at St Heliers, it was believid e had
altered his property card over a period of time
to account for property stolen from other

inmakes.

While this may or may not have been true,
coptes of the inmate’s property cards showed
further discrepancies when he was maoved

bebween 58 Heliers and the Training Cenlie
and then the Training Centre and Cessnock.
These mowves took place over two weeks,
eight months after his employment in the
rtcfp{i:lm room ceased, He had e
opportunity 0 alter the property cands on
thiese pocasions vt it appirs o e
property cards that the card and property
which left St Hellbers sas nod exactly the
same as that which returned. There was no
record of him receiving the property from a
wisit or via the mail =0 the discrepancies
oould I.'I:'.Hll.}l' nﬂ]}' have acourmed when the
cards were nobed by gaol staff.

Several inmates who had been at 5t Heliers
had submitted claims on the depariment
because property had gone missing from the
Ivl,'-l:i,'-pl'inn roson. However thie rings at the
cenitre of the dispute did not it the description
of any of the pwellery subject to claims.

An inventory of inmates’ property conducted
at the gaol had not raised any questions
about the complainant inmate’s property.
The new private property policy was
implemented some six months after the
inmate had finished working in the reception
moom. The guestion of him having, according
1o hits property card and contrary to the new
policy, three rings in his possession in the
aonl was not raised,

The: effscer in charge of the reception room
during the time in question was unable (o
shed any Tight on the situation. He had left
his emplovment during an investigation of
his work praclices.

One of the recommendations made o U
internal investigation report was that the
immate be held in the segregation area of the
gaol and his security rating be increased to a
B. He was a C3 at the time of the allegations,
The reason given for this Birly drastc schon
was that he had previously escaped,

The ingmate had in fact Hr.ip&d froan
Silverwater gaol 19 years carlier.
Dc-];!..1rl'n'|-¢|1la| F:r]bqr covvers Ve saiie of
escapes and what security classification
inmirtes may be reduced (e i convicted of
escape. [nmates convicted of escape before




November 1988 are not prevented by

begislation of progressing tooa C3F security

rating. The policy =ays in part:
o Homoeper, pripr to muaking o decision fo
classify snclh & prisainer belome a B riting
PRC s o Beveption Conmmniffees miist be
santisfiel theaf e reak frctor of @ jurther
escirpe has been redinced by ensieriing thin
behavionr, shible canhional state and amily
d.'l.umrmlif_u' supporl wre videnl. |sic)

MHoroeper, tose Compntfees udfno mocomeierd
istpiattes with escape records befor B or C
st provide reesms of @ pesilioe melicee e
support Hieir decisiones. Similarly, if mo
progressios im mings 5 recosriendal Hie
retsiones for these opinioirs shonld alzo be
eapressed.,..,

The complainant had been a minimuam
security immate for some time and was
within the last few months of hiz wntence
He had progressed through the security
ratings b reach O3 over a consdderable
period of time. Obviously the gaol had no
concerns about him being a securily risk or
he would not have reached C3 and been
granted day leave to spend with his family,
We considered the decision to increase his
security rating on Uhe basis of

unsubstantiated allegations was unreasonable.

Chur ingjuiries resulted in a review of the
inmate’s case by the Regional Commander,
He agreed the decision to increase the
complainant’s security rating to a B was not
in kline with departmental policy and that
there was no |LI5I.i.EIL‘.iI:ir.|-|1. for such an
increase, Ax a result of the review e
inmale's securily rating was reduced and he
was returned to a minimem security
instifution. He was released to parole shortly
after. His property which had been held by
St Heliers was returned (0 him but not until
hie haad Laft gaol.

Improved Protection

I EVeTy pt‘i&dui Heere are inmates whio miest
be separated from each olher, for Ui own
safety or for the safety of others. Many of
these prisoners, sex offenders, informers and

those easily preyed upon, must also be
separated even further, put on strict protection
from those inmates already protected, Many
of these prisoners would be in genuine
physical danger in the main gaol, many have
no chadce in whether or ot they are protected,
The number of inmales on protection in NSW
prisons has been rising over many vears. Mow
there are hundreds of inmates on protection in
MNEW prisons, most of them i Goulburn.,

Some of these protected prisoners exist in the
worst passible conditions, During a regular
visit to the Remand Centre at Long Bay, our
officers were appalled at the conditions for
siTict probection prisoners. After conveving
these views to the new prison Governor ihe
Ormbudsman wrote io the Commissiomer:

“The sdrict protectian mmotes... ascoupy what
s aunee Wi segresnmbion ared af e prison,
They wre wioslly 2 oud in old colls designed fo
held are prisover anly, The celts are cramped
dor the podnl tohers o i berely possible to place
a tadle, This smieens, accordiag R fonres,
dheal df 13 mat possible fo evew eal e evening
el itfeont discomfort.. During tie day
imimeles dre gt o yarls _ adiiemg ey cells
grrizaners e o lwger wlloed fe associnte
i the spmice Betioven fhe srede mnd Phe cells
Thiz menmz that Niey are locked, 2 ot i miosd
owses, i srall pards Nieosgfoud dhe day. I! is
debatable whether prisoners conld be said fo be
gening [the statutory] 1 howr exercise per day
awirilst i dhe wards, The wards Hemselves are
arvthont sion i M prisor officers confirm
Hhat Hiey are very oold in winder_.. The wirds
e siipervised frour fihe todng office by awy af a
e v, To reachy on immale fr fronide
officers ipht reeal b rane 30 mickres and open
3 doars, Thrs 12 presinaming Haal Hhey were fo
fretiately ohserve thie drcifent on fhe
st Avconfing lo W immates Hey e
Tirfle comdact with e officers o the wing....
[there are| difficulfios i pelting access o
seuncaEfodial seruves, DEA counseling,
Tibraey aud Tegad aid assiztorce,,. 1 rendise il
Haere &= np omsy solabion fo the problems
asspcntlesl with hawsing strict pratection
emmates, Hoerer [ beliere it ds impermhioe
thtt e probiems be addressed, | ask wor amd



the staff of the Remsarad Cenlre... fo put
foruverd any siggestions that amight mllerinte
e sttuatiem,”

The Commissioner’s response was swifl and
decisive, He wrote to the Ombudsman on 16
June 194694 sayving:

“This arat [Uhe sirict protection vards at the
Remand Centre] has been of comeern b us for
somme Hime, ANl sivict profection inmiates have
mosp beent relocited to the programs it where
arentities and exercise are available. All
fnmates shoild be alde to participate in work
prograar within four IoveRn.”

The old area is now empty and cells and vards
will be cleaned and painted before being used
for short berm segregation of no more than 14
days, Az well as this refurbishment, new
furniture including beds, tables, shelving and
a television will be provided and cell alarms
instalbed.

I am writing to
thank you for the
lengths and efforts
youi and your office
went fo resolve the
problems [ have been
up against regarding
my medical
condition. These
problems have now
been resolved, and 1
am satisfred with the
efforts you and your
office went to on my
behalf.”

{Frown a conplainget)
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Council Complainis

Er 1993 - 1959 wee revedved 573 written
complaints about councdils, In addition to
writben complaints, we recelved a further
1.350 aral -'.'mn;pl.'iinh and inquiries about
counail madters.

Driring the year we determined more
complaints than we received. Aboul half the
t'ﬂlnplﬂlhth wire resilved l‘l-'l.' |.'|.1n|:|1.1|.'|:i.n5
preliminary inguiries. We also conducted
eleven formal investigations, six of which
resulied in reports with adverse findings.

Complainants asked us to review 50 of the
decisions we made. While most of these
reviews affirmed our original dectsion, in
five mmstances we resolved the n:umi'.-lainl or
amended our decision

AYear of Change

The vear was cme of profound change and
challenge for local government with the
commeencement of the Local Comernment Act
1993 and the mew regulations made under
that Act. In last vear's annual report the
Ombudseman commented on the overall
structhure and intent of e mew A, 1§ was
noted the Act attempts to maodermise
management of kacal councils amd introduce
greater acooupntaldlity.

The fulure

Mamy of the changes introduced by the new
Act are still being implemented. Some have
been so dramatic that it would be
unreasonable o expect rouble froe
implementation. As a result, we lave beon
flexible when examining compliance by
councils with the mnew Act, In the coming
year, wie will expect councils to fully comply
with the requirernents of the new Act.

Accountability

The new Act requites coundils o formulate
and articulate policies and plans in relation o

a large number of their activities, For instance,

coundils ape mow required to formulate a
pedicy om approval of building applications,
This policy must deal with various matiers
inclueding the required approvals, matters to
be considered when asseszing an application
for approval and whe s noetifled abowt an
application. Another example is the
requirement that councils formulate
management plans defailing activities for the
folbonwiing, three years with a revenuse policy
fox the following vieas.

A feature of these policy and plan making
responsibilities is the public consultation
Process o b observed before the |:~::-'|i|_'i(=._¢. amd
plans are capable of implementation. Sach
processes involve exhibition of the dmafi
perlicies and plans and the consideration of

public submissions on thedr condents.

The Tuiure

W ane ancaous b ensane councils m:'I'it'r'I}-
inform their local communities of these mew
preoesses (o masimise public awareness of

and input into the formulation of these policies

and plans. Once implemented, councils'
compliance with these policies and plans will
b a foscias in the assesament of complaings,

Internal Complaint Handling

In the modernsation of counctl management,
the Ombudsman recommends all councils
adopt a comprehensive internal complaints
handling program. The benefits of such a

PTOEram are enarious, As a form of cusioner

apbrefaction research, infernal {v:rmplaints.
handling systems can be used bo improve
wpryvice and :r]'.lu.'mlmnl.'.

Mature of Local Council Written Complaints Received
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The future

In the course of dealing with various
councils in the past year, staff have detected
a strong interest in the guidelines on internal
complaint handling we prepared as part of
our Complaints Handling in tw Public
Sector (CHIPSY project. Next year, we will
monitor developments in internal complaint
handling by local councils, Im labe 159 we
will survey public suthonties, inchading coundils,
to determing how they manage complaints,
We will also work with the Department of
Local Government to develop a complaint
handling workshop for local councils.

Good Conduct Guidelines

Ohr office i= currently preparing guidelines
om good conduct and administrative practice
in bocal government. These guidelines ane
hased on the findings and recommendations
pade in our reports over the years, the
corporate knowledge and experience of our
office, recommendations in 1CAC and
Department of Local Government and
Conperatives reports, the 1990 Local
Gowernment Code of Conduct manual, the
recent Codie of Conduct published by the

department and the Local Gooernment Act 1993,

Litigation Allernatives

We are monitoring with interest the
alternative ways local councils resolve
disputes about development and building
applications. In particular, section 100 of the
Locil Government Act nivw provides
applicants with the right o request a review
of a deciskon 1o refuse a building application,
Interest will be taken in councils’ stops bo
inform applicants of the availaldlity of this
right and the actual conduct of such reviews.

The willingness of councils to discuss and
otherwise assist applicants before and after a
docision is taken on the application is also of
inbepest B0 us, Lines of communecation of this
sort con often prevent applications being
refused and then escalating o the polint
where appeal rights are exercised, to the cost
of both conancl and .IP-FHL'-&:'IL

As noted earlier, we strongly endorse use of
a local approvals mediation scheme, where
exherrial evediabors ane used o et in nesolving

dispustes betwern applicants and objectors,

Onee appeal rights are exercised, optional
maediation of matters before the Land and
Environment Court i available. We hope that
councils embrace the opportunily o explote a
miediated setthement to matters before the
court, particularly where there is dispute only
oa conditions imposed on development or
building approvals.

Legal Services

brv o last aniviial report we noted our support
for the revommendations of the Parlamisitony
Pulblic Accoionts Cowmmiilice Beport oo Legal
Services provided fo Looad Gooernmenl. Since then
wig haver contimued o receive mamy l:rlm'Fl:lirI.lﬁ
about the tendency of councils to engage in
costly litigation, particularly in relation to
decisions made contrary to the
recommendations of councils technical staff.

We will condinue bo serutinbe this matter until
there is discernible improvernent. In daing so,
we do not seck to deny councils the right to

defend sound planning and building decisions.

Another problem in the area of legal services
encountered on an alarmingly regular basis is
the reliance placed on legal advice by many
coticils in justifying their conduct 1o the
Crmbwedsoman. One case currently being
investigated typifies the problem. Councl
sought advice in response to a claim by a
reskdent that a large amaount of fill had boen
dumped adicent to his property in order to
farm an elevated sports oval without proper
notification. As a result the valwe of his
property had substantially diminished,

Council responded by secking legal advice. It
first asked “ehether if would Be proper and
reasounthle” to pay the resident compensataon,
Council bater amended s instrocions, asking
for advice on its Legal liability.

Oruteomeod Local Council
Complaints Debermined
1993 - 1994
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The first set of instructions, asking whether
compensation was proper and reasonable,
wotlld have boen more appropriately directed
at a moral philosopher than at a legal adviser.

The addvioe from council’s lawyers was based
an a chronology of events provided by counil
rather than council's files and was Hawed.
Fortumately, further advice, again on council's
legal lakbality, was then sought from another
law fiem, this time based on council's files.
This adwvice was that council was not legally
liable to the resident bat contained an
important qualification. The advice suggested
couenecil could be liable if it encouraged the
resbdent o rely on its advice on the height of
the completed sports oval. In the process of
considering this advice, little evidence has
emerged demonstrating that counil sought to
explore whether this qualification was relovant
b s Teability,

The case underlines a number of problems
with legal advice. Legal advisers may not be
capalle or suitable to advise on non-begal
isswes such as the reasonableness of oouncil's
coenduct = & key criterion which the
Crmbudsman must constder when judging
conduct, In the cases whare ]L-E,.:l adveie
ohtained is qualified, it is for councdil W0 show
that those qualifications hivve been consdered
and eliminatied.

Positive Planning

We have traditionally not examined the merits
of planning and building decisions on the
hasis that these are matters for determination
b councils in accordance with the relevant

legislation. However, we will continue bo
investigate complaints that reveal improper
proctices and abases of the assessment and
review process. Similarly, we will continue
to criticise councls who make such decisions
in arder to fulfil an agenda ot compatible
with the council’s legal responsibilities or in
opder Lo appease local protest at the expense

of those responsibilities.

Equally open o consure are councils which
decline to make a decision in relation te
contentiows proposals, preferring to leave the
applicant o exercise their right=s of appeal.

Both phenomsena are oontrary to councils’
planning and building contred
responsibilities. Both almost inevitably
generate Lirge numbers of JH:H.'.'IJH aAgainst
the decisions or non-decisions of such
comrncils. This in turm wastes councils”
resouroes on legal costs and places unfair
financial burdens on ap-plir:m'm

e Tuture

We will monitor with inberest the effect of
segtion 17% of the Local Govermment Act
which gives the Land and Environmsnt
Court a discretion bo award compensation o
lPFI:iI.‘.'I:I‘I‘EI for I:'l.li.‘||:|.'i|'|.3I apl.'.u'u'-'a] whaere e
court is satisfied counal’s delay or refusal to
grant consent was unduly influenced by
vexatious or unmeritorous submissions or
eouncil acting vexatiously, This section
underlines for coundils the dangers in
making decisions for reasons other than
e rebevant 1o the issue as outlined in the
relevant begislation.

Lascal Councl Eumpilil'lb Received
A five year comparizon
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Issues

| £k

Conduct Unbecoming

Council decisions often flow from
councillors voling in council meetings.
Decisioms are made rdlutl'jt'rly, 1 contrast to
the decision making of many other public
aufthoriies, where decisions are made by a
single person, We have therefore boen mmas)
concerned o learn of several occasions
where, although the council as a body has
been made the subgect of an Ombudsman's
investigation, not all of the councillors have
been imformed of the investigation or been
given an opportunity to comment on the
mtatbers wnder investizatbon,

Under thie Qb s Ao wrtten
nmaotification of an investigation must be given
ter the head of the relevant public authority.
For local government authoritics, the head is
defined as the person who presides at the
counci]l meetings. Such notices address the
}-'I-a}'ur |1_1_," rame and title, and rﬂn.-.:rl:,.' shabie
whose comduct is o be the subject of
investigation - the council az a whole, or, in

some cases, particular councillors or staff,

I ome case recently brought to our attention
tha Mayor was sent a notice outlining the
conduct bo be investigated and asking a
seThes of questions, A copy was also send as a
courfesy to the General Manager. Soon
afterwards the Mayor stated in the local
newspaper the Ombudsman was looking
into council’s comduct but provided Little
chitail about the investigation, When asked
h‘_g.' a coumscillor about the matber, the Hu!,ruf
said the notice had been addressed 1o him
personally for comment and declined to
claborate or provide a copy. He had
miscomsirued the fact that while the notice
was addressed to him by name, it was clearly
sent bo him i his capacity as the head of the
cournicil and was g nodice bo the council. 18
wis clear the purpose of the nolice was 1o
advise of an Ombudsman investigation into
the conduct of the council, nod that of e
Mavor as an individual.

I sach cases, thee councillor may have visted
ogt matlers which are sulbject to lvestigation,
bt remains unaware of the exact nature of
the investigation amd of e Mayor's formal
resspanes fo-caur office. IF the Mayor's respones in
such creumstances purports to be the collective
response of the coundil, it ks misleading.

In another case, a coungil's solicitors disputed
thae l.'..'lli.n;l'tr_l,r of an Ombudsman's inﬂ'ﬂl‘iﬁ.‘ll‘itm_
Asowith the previows case, some information
about thie dispaste muache bhie loscal N WRPAPErs.
Dhespite repeated requests by a councillor al
council mestings, the Mavor refused to
disclose either the existence of an investigation
or the d'a.]:'ule absviak ik,

I yet o third case, the Ombudsman had sent
the Mayor a summary of the evidence
odtained i an investigation and 3 summary of
the grounds of proposed adverse comment. In
the interests of natural justics, the legislation
requires the Ombudeman to give the sulject of
an i:nw;sl.“i.g.aliﬁm e 1;|F|-|:un:|1u:nil_1,' b Cammment
am his evidence and preliminary findings
before finalising an investigation. As with the
previous cases, the subect of the investigation
as detailed in the notioe of investigation was the
cofdwct of the councll, The Mayor and Genseral
Mamager of this particular oouncil, howewver,
sought o have the council defegate to them the
task of respondding to these docyumendts, withanat
the councilloss having ever seen e, A
councillor's request for a cupy aof the documents
wias denbed by the Mayor.

These cases show a disturbing tendency for
some Mavors bo act as autocrats. The new
Laocal Government Act gives the Mayor
powers b act withoat the direct authority of
the coanctl anly in cases of necessity of under
debegated authority, This does not cover the
actions described in the cases noted abeve, We
belivve Mavors in these cases have, possibly
deliberately, risumdenstood thesr mesporssislities,

The failure of a Mayvor or General Manager to
kowp the full council informed of an
Crmbudsman investigation into e conduct of
the council ard to mot allow councilbors
opporiunily to comment on the matiers under
invnlis.nlinn coubd itself be thie whi-r._'d ol
formal investigation by this office. In some
carcumstances it may alsy amaonant to a breach
of 5, 311 of the Ombud=man Act which
prescribes penalties for hindering or
obstrecting an Ombuedsman investigation,

In an endeavour o overcome such problems,

the Ombudsman has changed the form of his
nodices o councils b further minkmise the

possibility of information being kept from
council members.



Existing Use Rights
Existing use rights complaints escalated last vear
andd covesumed substantial mvestigakive nesgmmees.,

A council can mecognise existing use rights for
an engoing activity commenced bedore the
introduction of a planning instrument, We
recetved twelve complaints about five councils
involving uees e diverse as operations of a
quarry, piggery, fish shop and printery, and
the extraction and =torage of river gravel.

A key feature of existing use rights is that
recepnition reguires the wse (o have Been
continuoas and fo have been Bawebul
mmanedistely before the relevant planning
mstrument came into effect.

The Environmental Planning and Assessment
(EPEA) Act distinguishes two classes of what
is loosely refermed 1o as existing use. The
delinitions are ﬁrﬁll:..' in section 107 of the Act
which concerns existing use where the current
Planning instrument now prrodiibits the
development comprising the wse, and
mumr.ﬂ}-, in section 108 which concerns
“existing consent” whene the current planning
instrumiend mvw Fegetres deselopeient corserd
for the development comprising the use,

Unfortunately the distinction between existing
use and existing consent 15 oot well
upderslood by councils or some of thedr legal
advisers, In fact, many of the complaints
related to what s properly defined as existing
conzent but these I:I.'II1'IP1.'LiI1|I- are wHll wi.:h-l:.r
referred 1o a8 existing use matters,

Followang four complaints about a council’s
improper recognitien of existing consent S use
rights relating bo gravel extraction, we
lnunched an imvestigation,

Gravel extraction is often controversial. 18 can
:ir'.ni:w;t either Fiu'.eil:i.wl}r or J'H_'E..‘Ili'ﬁ'l..'i}' O TIVET
bank erosion, may degrade river bed levels
and invodve massive sk movements and
dust problems. For both extractors and
extraction site owners, yery lﬂrE-r.- SLAITs anl
maawey may be at stake.

We are currently considering submissions
froom the parties involved in the investigation
ane preparing a draft repoct. The issues under
iqmvpﬂign!inn Farve pﬂ:ll.'vl:lhud TNk ey ]:ruh!'u.'
debate and unforfunately al tmes cur
procedures have been gricvosly misrepresenied.

In 1991 the MSW Court of Appeal considered
amendments made to the EP&A Act in 1986
concerming expansion of extractive industry
pse It foundd mine and uATTY openabors whi
benefit from existing consent rights could not
uses band set aside for future mining without
comnplying with cummend planning mequirements.

Since mining frequently meeds new areas
domce existing sites have been exhousted) the
court decision would have requined many
operations o negotiate the formal process of
seeking councl consent immediately, The
BTt rﬂ]:lurrdﬂ] b Hhe corart descisdon
with State Environmental Planning Policy 37
Continued Mines amd Extractive [ndustries
{SEPPIT), instinated from 18 June 1993,

SEPP3T aims to give quarry and mane
operators claiming the benehit of existing
copeent rights and requiring expansion, a
twio year moradorium before they need
development consent. The policy allows
tharm tey I.-J-:F.ml:[ operations |:[|.1ri|1.5 this
period, within cerlain limits,

SEFT3T does not affect councils” obligation to
ensune aperators prove exdshing consent
rights by showing uninterrupted lawiul
al:l:i.\".il."_!.' Froam o fima: before plﬂnn‘il‘l.g confrols
were introduced. Indeed, the policy chearly
redquires gperators to provide extensive proof
of past actvity, supported by details of past
production levels and the exact area of
mined land by surveys, rovally returns,
taxation and employmaent records, Such
information miesd be kepl ona regester
awailable for public inspection,

e a council ks satisfled the operation has
m-ch‘l:ins comnsent ri.ghh,. SEMP3IT allows an
opcrator o increase both the area of land
wsed and the annual Fh'-lhdl.l.{'l:iun lewel wpr by
defimed levels, The policy sets oul a method
of caleulading these levels, requiring proof of
relevant data,

Crperators achieving the benefit of the
SEPMFE moratorium must submit detailed
returns af thelr predudion to counctls every
three months, At the end of the bao yasar
period, all favoured operators will be
required to obtain development consent,
trresprective of thedr curment exisling consenl
rights. Operators who propose significant
imcreases in the level of extraction, or a




significant level of environmental change,
will be treated as reguiring consent for a
designated development, invelving
environmental impact asscssment, and
prescribed nodification and advertising,

The coumncil ﬂil‘l."ﬂd}l' |:Ivr.':i|.‘||5 i:l'l'-'\ll."hti.aﬂtvl."d. in
relation b its secognition of existing consent
fowr EJ'.I.".I'I.". exiraction, attracted Farther
complaints about its application of SEPT'37 1o
gravel extraction operstions. It is albeged the
counecil has not properly considered the
numerous SEPPITF appi‘imti:m recerved and
has mot required operators bo stop work until
they had provided enough evidence to prove
their claim bo existing consent rights,

It i= further alleged the council has a conilict
of interest, bring active in gravel operations
to support iis own roadworks. For example,
a |:|:||'np].1.'i|1.lr'||: ﬂ".t‘ElL"l:' the council had
extracted gravel for bocal land care groups
without regard to SEPPIT requirements o
envirenmental conskderations and falrscated
an .lp-|:||irali|:|n tor SEPFEET n:ﬁiulr;lliun
without consulting the relevant landosvier,
Such complaints raise sericas issues about
the way council discharges its SEPP3Y
obligations. The investigation is continuing.

Another complaint came from a residents
action group concerned by the nokse and
damage to their homes caused by blasting
andd otheer work undertaken al a nearby
Er.lw.-l and rock uaarry. Their counicil bpd
recognised existing consent rghts for the
quarry which had been opened in the 1940s,
before planning instruments required
development consent. Previowsly, the quarry
hiack been worked and half-owned by the
council. The residents allege the quarry had
nob operated continueusly as required by the
At Thiey say coumnil stopped blasting in
1980, Apart from strictures abosl
abandonment, the Act Timits increases o the
amount of activity covered by existing
consent, The residents allege counci] fouted
ther existing law, albowing the quarry o
conbinwe operation.

Other issues concoerm council s consdderation
of an application by the quarry operator
under SEPPF. Information is being sought
from council, the Departenent of Conservatbon
and Land L‘Irl:uH,L-:m.Enl: and the Environmaent
Protection Axithosty, The investigatson conlimees.

Al case concerned a coarncil’s
revognition of existing consent rights for a
plagery. It was alleged councl had granted
existing consent rights for the restarting of the
pigger}- SN Years atter tha n:lm'plﬂinrml: head
bought the adjoining property. He particularly
objected to the piggery odours. The
investigation highlights the issue of the level
ok l’.l:l'\ll.'ll.'ll: quuirLﬂ'] b support councl’s
recognition of continuity of use, especially
where there 15 a conflicing assertion of
abandonment. At the bime of writing.
responses from the parties to the summary of
evidence of the imvestigation were awaited,

Al the heart of many existing consenl [ user
rights cases is the clash between the strong
commsescial inberest of an often well-funded
s ppserabor, the interesks of the environmiend
and one, oF even many, residents of modes
mans. A council is called on to make
decisbons often under threat of costly Litigation
if council does not accede to an operator's
rexuiests b Fecognise existing consent/use,
Furthermaore councils are aware that cven
where the operator loses in coart there is Little
prospect of council recovering its begal costs in
full, i at all

However, public interest amd public duty
dictate that councils must apply the kw as
well as acting fairly o all pariies in the process,

Jurisdiction Challenge

The Crnbrudsman s again been regquired o
esarminne Ehe [Emigs of his pamsdiction bo imaeshgate
comiplaings about the concuct of local counals

Towen W.lhmmg.! resiclents turllph'tm'd: icx this
Ombadsman in June 15993 about the conduct
of Ku-ring-gai Council in handling twao
development applications loedged by them for
dual occupancy subdivision of their property.

The first application was approved
unanimously by council in March 1993, This
was in accordance with the recommendation
of council's towmn planner. Soon after, the
dectsion to approve the application was
rescinded by council, The reason given for this
rescisabon wias the assertion by a neighbour
that he had been dended the right to addness
coundil on the :rl:iEH the decizion bo approvet
thi application was made, Council reconsidercd
the application some weeks later and
surprisingly decided that it should be rejected,



The W.'l.hnm:'lﬁn residefils a.pp-ml-e-:l the
decision of coundil in the Land and
Environment Couark. These counl proceedings
wene later discomtinued and an amended
development application was lodged. After a
defay of some months, this application was
akao refused by council in December 1993, The
resiclents, so mear to obtaining the approval,
were devastated by the change in
cireumstances, They again appealed councal’s
devision to refuse (etr application, This
appeal was successiul and their development
will now procesd.

Tha ﬂmp‘laint .h||u-|.}m.l council had acted
unfairly and that the protesting neighbour and
the neEighbour’s representative had been given
favourable treatment by council whibe the
development applications were being consdered,
Following, preliminary inguiries, we started an
investigation in March 1994, Coungil
responded by challenging the power of the
Cmbudsman to investigate the complaint, Tha
council argued that Section 13058 of the
Owibaitsmaan Act 1974 preclhuded the
investigation, This section stales:

e Oohiedemare shall mot drevestigute e

eorduict of a ..docal governmen! mibhority, if
Hhat epmdicd i subyeet fo oo gl of appeal or

revmete caigferrat by or ander sy Act neless

Hhe Oanbmidsnmr i of the egicion thrt special
cireiimstances make if prreasonnble fo expec
Hhat righet o be or fir Intie beeir exercisad,”

Ther counct] argued the complainants in this
case hiad :ri.shl:i of appl.ul or fevbew amd in fact
haed exercised them. 1t was therebore need
possible for the Cmbudseman to find special
circumstanges, [ was the Ombudsman's view
that scane of the conduct was not subject toa
right of appeal or review. That conduct which
was subject fo such a aght could still be
investigated provided special droumstances
exisfed, In this case, the Cmbudsman fownd
special circumstances.

The Cmbudsman has commented in several
previous anmual reports on the scope of his
Iocal government jurisdiction in light of
spction 133). Most recently in his 1960092
report, the Ombudsman expressed the view
that ‘rights of appeal or review” are best
understood to principally mean rights to
appeal a decision relating o a development
application or a building application. The

Crmbudsman added that section 123 of the
Enviromental Plamning ot Azsessmaead Aol
1979 aned section 674 of the Local Gorerament
Act 1993, both of which confer standing on
ANy PETEem take asction bo re-medy OoT
restrain breaches of these Acts, do not
amount to rights of appeal or review, Finally,
the Ombudsman commeented that 'special
drcumstances were matters for lim to
define in his discretion.

Since that time, we have been required to
Fecoesider our pcm'lr.il:u'l. on secteon 13051

% There is o doubt that specific rights of
appeal conferred by legislation on people
affected by decisions of kecal councils are
‘rights of appeal of review” within the
meaning of section 13050, Most notably,
these include the ‘merits’ appeal rights
referred to above

% Conduct the subject of ‘o right of appeal
or review will wsaally be a decision of a
council. This will not preclude an
investigation bbo the circumstanoes of a
council s asepssment of the matber fog
deciston,

& Where, in making a decision, a breach of
the Ervirmmmenfal Phrmieg dod
Assesaimenl Act 1979 or the Local
Government Act 1993 may have been
comomitted, it could be argued that the
right to take proceedings to remedy or
restrain that breach amounts tooa ‘right of
o Peview.

£ In conssdering whether special
ciroumstances exist, the Ombudsman
must have regard to the position or
circumstances of the person having the
right of appeal or review,

In this cose, thee matter has Been referred 1o
the Supreme Court of WNEW for a
determination. We welcome the opporiumity
for judicial guidance on the meaning of this
wncHon of thie Act.

"I write to thank
wour Officer for her
help and
intervention i this
matter - after cight
months of tryfng Hee
matter was fimally
resolved ab the
beginming of May."”
{Froon i complaiment)
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Dual Occupancy Dilemmas

Daespibe receiving many complaints about the
handling of development and building
applications by local councils, the
Oynibaidsmian seddiom investigates such malters.

It is appropriate, however, o bring the
Chmbudsman's “lamp of public scrting™ to
cases where there appears (0 be abuse of the
assessmenk and deterrination processes,
especially when such matters cannot or are
unlikely o be canvassed In merit appeals.

Une such case investigated this vear invalved
Ku-ring-gai Council and a dual occupancy
development. The complainant alleged the
coundl had unreasonably deferrod
determining the applications to frustrate the
applicant who had otherwise conperated
with councils’ requirements. The complaint
further alleged the council was purposefully
failing to implement the sfate government’s
dual occupancy development policies and
avoiding its responsibilities in making
diffscult and unpopular decisions by
unreasonably forcing costly appeals o the
Land and Environment Court.

Cur investigation examined the general
decision making procedures adopted by the
ocouncil in respect of development
applications and looked at the question of
whether council had acted fairly in its

provessing of the dual occupancy apphication,

Simoe 1980 the NSW government has
encouraged dual COCUPAnCY dqw;l-npmmr
throughout the Svdney metrepolitan area
throatgh a series of planning policies. In Ko-
rifg-Eai's case, the coundl found itself
having o apply Laws on dual eccupancy it
generally opposed. While it objected to
various policics, wsually with strong
community support, the councl is obliged to
apply the planning law and applicants have
thae right to b treatedd fairly under those Livs,

In the case under inml:iE,n.I'inn.. thi
complaimant became alarmed when after
masdifyving the design to meet redevant state
and local policies, the council's building and
development committer deferred
constderation of the application. The
comimiltes reasonsl this was =0 councillors
could meet o discuss the dual eccupancy

legislation and formulabe a municipal strategy
tor deal with i Such actions are cormmendable
from a strategic planning viewpoint. However,
council unduly delayved ditermianation of the
application when it placed the rubes in abevance
to formudate better ores. A]:!Flir:lms can mﬂ}'
prepare applications in aocordance with
provatling rules and advice from councl™s
prodimsional officers. Accordingly, the desire to
formulate & betber strategy was irrekevant and
e chelay led the complainant to incur
substantial extra costs.

With the benefit of ]'ll:lldﬁ'nght, thi= council's
decision to refuse the applications against
advice of iks professional staff was unwise as it
Wit overturned by the court, The Ombasdsman
found, however, that the reasons for refusing
consent were reasonable.

Even so, he found that whibe there was
insufficient evidenore to suggest that the overall
decizion of coundl was ultimately provoked
by its general attitude te the dual sccupancy
isann, some individual councillors had  based
their votes on irrelevant considerations, One
councitlor voled on the grounds of his public
stand against such developments and listed
several piher reasons, none of which cmabd
properly be construed to fall within the
exhavstive list of constderations under the
legislation governing the determination
process, Ancther counclillars vobe was
coloured by her consideration of the impact of
a multitude of similar developments on the
whole municipality whereas at Law she was
only entithed to consider, amongst other
things, the impact of the particular
development upon the future amenity of the
neighbourhocd of the site. The Mavor during
the debate also made reference (o the appeal
which was then on foot and advised his fellow
councillors that in rejocting the proposal
councl could sthll “capitiadate befer an”, To
suggest the council could Bater revisit its
decision was manifestly inconsistent with the
fimality of a council determination recognised
by law and was an Irrelevant matter for
counvci] to consider in reaching its decision - it
invited members Lo ‘buck-pass’ the matter fo
the appeal process with little regard for the
substantial legal costs such proceedings woukd
incur for the applicant and council alike.



Buth the Ombudsman and Uwe NSW
Parliament’s Public Accounts Committer: have
criticised similar cases in the past where
couneils peject applications that meeet all
redevant planning critera simply because they
are unpopalar with some residents, knowing
that the app]i-t.uld will appl.-.'ll.

Council was Latter o be put on notice of the
difficulty it would have in defending the
app:.-.:l when i= solicibors had 311.-.1|: -‘Iil"l".ilfl.dl].-
in plaining the services of a consulkan
planater to argue council's case, Three
consulbtants had rejected the brief. A majority
of councillors, however, unreasonably vobed
to pursee o defence which was manifestly
uilenabie with scant regard o the polential
legal costs, Council duly lost its case in court.

Good management practice would dictate that
a council in such circumetance should have
an open mind and make a pragmatic decision
based on the case itself and council's
consideration of its wider corporatie duty Lo
use resowerces wisely and effectively. Councl’s
fablure to pursue the path of alternative
dispute resolubon and bo terminate the
proceedings was unreasonahle in the
circumstances. Council abrogated its
responsibility 10 ils ratepavers to act ina cost-
efficient and reasomabde manner.,

While the applicant was entitled to appeal the
decksion of council, the Ombasdsman feund
that it could not have reasonably foreseen that
the diispuate would escalate as far as it did,
together with the begal costs involved. In
madnlaining its infexibility and continuing ks
tenuous defence, the council went beyond the
point of reasonableness.

For thi=er resasons the Chndudsman recommendied
that the councl make an ex-gration payvosmt of
compensation o the applicant.

The Chanbudsman was also eribical of a number
of featupes of council’s decision making
syhbems which were revealed dlll‘jng the
investigation, Among other things he noted
that a review of costs and the desirabality of
carrying om of legal procecdings was not a
matter of systematic review at Ku-ring-gai by

the council or any commitiee,

O the otler hand, the Ombudsman found
that the coancil was I'h:-:ina burted i its

consideration of too many developiment
applications that slwuld have been dealt with
b slaff or 4 commitiee under delegated
authority, leaving the council time to develop
better policies to guide the exercise of such
dt'lt-E.rllinns. In shwart, the coumci] was nod
managing well

The Ombudsman comimenbed that the referral
of applications to a full council, due to Lack
of confidence in staff decidon making, was
an indictment of coumal™s own faikure to
develop appropriate policies and guidelines
for stalf to follow. The Ombasdsman said
council’s valwabde time should be spent
developing and rviewing policy, including the
developrment control framework, not
embroiling itself in the details of individual
applications.

Thse Ombudaman also strongly
recommeended that councl investigate with
outside assistance the opportunities available
to it te resolve disputes outside the
traditiomal mechanisms such as costly
procecdings in the Land & Environment
Court. He found the counctl had a Hmibed
u:hdmh'lru:linﬁ and use of alternative l'liHFI.IbI."
reselution procedures,

Finally, the investigation addressed whether
thie council was deliberately frustrating the
shate government's dual cocupancy
inifintives. The Ombudsman said the coancil
wias entitled o use political means o pursue
its objectives {in this case getting the
povernmient fo reconsider its approach,
provided ssch activity did not unreasonably
ar un|.1wl'u|i:|.' interfere with its statubory
duties. He noted, howewer, the growing
perception in the community teat the coumcil
wis binsed .15.1in:ul dusal aCoupancy and the
council’s political agenda meant it was
satling perilowsly close to acting

; ; I thank you very
unteasonably in I:e-r}'m-.-:-l its statutory duties murch for your detailed
as a consent authority in regard b dual Ieter ﬂ"ﬂ’lf-ﬁ""ﬁ' iy
oocupancy development applications. uﬂxi;r!,r with X

Cowncil, Your lefter fo

This ‘ephion was reinforced a refusal
PSR W Mr X as the General

rate for dual occupancy development

applications of 35 per cent, wlidch was three g&"ﬁ;:{ iﬁﬂn:ked
times the refusal rate for other types of all the questions that |
dmh:]:mdml app]il:ﬂliuru: and was .ll::rFril.'n"'gr iﬂﬂ&ﬂlﬂgﬁf ooer e
high when compared with a random sample last Hiree years.”

of other councils, While recognising the {From @ complainant}
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limitations on such comparisons, I is clear
Hheak liu-rins,rs,.'ii Council refuses a
significantly higher percentage of dual
cocupancy develapment applications than
other coumcils, which together with ils own
recowrd o aother I:g.-'pnﬂf :ll..-'l.Tll:rr.nru.'nI:
indicated prima facie evidence of bias,

The :inmﬁﬁa.ﬁun alzo found that councal’s
Develmpiment Cortred Man Ne 15 and  council's
Dunrl Ovcuparscy Developirent amid Associnted
Sabdizizion policy was more restrictive and in
cortain areas contravensd the d'.-'vl:n'h]ihlq alabe
and regional planning policies, The
Ombudsman sabd that such inconsistencles
may mislead the Fuh-iii: andd where such
provisions are relied upon by the council o
refuse applications, they wiene also likely to
invite successful appeals, the effect of which
was only to canse unnecessary delays, stress
and sdditional costs bo the applicants and
coirncil alike, The policy was also found bo
be erroneously labelled as a devebsprent
condrol plan. The Chmbudsman consedened it
appropriate to retssue the plan as a council
policy, which provides matiers for
consideration but &5 wod begally binding,

I addition o the above recommendations,
the Ombudsman alse called upon council o
formally adopt the Local Approvals Review
Program principles, provide training for its
members on their legal responsibdiities in
:Il;ll:rmining dl,*'l."l,-lnprrwn! nppli:.;ltiiw and
o set up 8 working party with the
Department of Manning to develop strategics
o bvcrease choloe and stock of howsing in its
arca with a view to seeking exemiption from
the dual cocupancy policies.

A few d.\}r.\ bisfore r|:||.°'ﬂxi.115 thee fimal repaort,
council initialed prececdings in the Supreme
Court in an attempt o prevent another
Crmbedsman investigation. This case is
referred bo earlier in this section amd
involved o r|1_||:s|!i.-|,:-:|1 as oy whether councal™s
development agplication process had been
subject o undue influence and abuase,

Buver Beware

Purchasers of property rely heavily on local
coumncils 1o alert them to potential problems
that will affect development and use.

A complainant was outraged when Aubum

Council refused his -ﬂFPliL‘dl:il’Jll. fo erect a

heouase because of the food labiliby of his land,
He had elied on council’s information as bo

whether it was flood liable before buying, it,

Thi= Lane was adjacent 1o the madn tribuatary of
the Haslams Creek stormwater channel. The
susceplibility of the catchment to Nooding had
clearly bevn o matter of local knowledge for
soime bme, A recent managerment study of the
catchment estimated the cost of flood damage
o bir al=past 5314 mobllion annually.

A consultant’s report had in 1989 provided
data for councl’s manxgement of the area's
development. Supplementing an earlier
investigation, it estimated the 20 year and 100
viear Mood levels, 11 also poted that localised
floding along the majer drainage system
fowpaths would be expected at a number of
lncations.

Council staff prepared & map from data in that
repaort wihich it used to sdentify band within
the one in 100 vear Mlood level for council
Purposes, Tha: map wask by ysad |:|_'!.I Counier
staff to identify Nood prone Blocks of Land
whin handling inqguiries from the public. The
map, however, omblled the information on
focalised flooding along the main drainage
flow paths which indicated that the
complainant’s ot was susceptible o Nooding,

The complainant mads reasonable inguiries as
& prudent purchaser about the property he
intendiod o hu:.r. A certificate isued under s
14% of the Engurommenial Plonping and
Aszessaent At by the council was attached o
the contract for sale. 18 dischosed that council
had nok ﬂn.'t-l:lpl:n;l any Pu:nlir_l," b resdrict
development of the land by reason of the
likelihood of fosding, but noted:

Har alsenoe ||:|" i 5l|n'.;1'fj.|' Conerd I|'n,:-|'|'|_'_|.|' as do
s pisks sthuneld ol be refied wpon s
erademee it feee ricks do oiod evisd,

T be on the safie sbde. the com plainant went
tor counctl fo confirm the land was not Aood
prone before committing himself o purchase
Counter stafl consalled the muap which
revealed the block was not in the shaded anca
that indicated fosd-prone land and the staff
did net indicate any other information to
sugaest it was. Relving on this information he
enlercd the contract 1o purchase.

Al the repuest of his lending authoerily he alse
.1.]:||;|li.ﬂJ for a further = 1495) cerbificate o



make cerfain that the land swas nol, among
ather things, subject o Boeding, IF gave
identical information fo the previous
certificate and mo additional information to
mndicate the land’s s.um-Fﬂil'li.lit:,r ter ﬂu»:x]i.llﬁ.

When his development application was
submitbed, the same map was consulbed by
council's planming staff. Because the block was
chose 1o the shaded areas, it was refermed o the
council’s engineers for comment. Using tee
saiae data froem the comsultant’s report, they
indicated the site was liable to flood in one in
2 and onee in 100 year flood events and
recommiended minimum Roor levels and
restrictions on filling. These were made
onditions of consent.

Adter further unsuccessful attempts (o get the
counci] b modify s consend conditions and
h-irq.; refused access bo the consultant™s regeoTt,
the complalnant was ferced 1o redesign his
house and build a more expensive design.
Because of the escalation of costs and his
limvited funds, a number of planned features
sotild s e finkshed

Councill densed any Lability in the matter. It
first sought o defend itself by claiming the
map was not of sufficient detail w properly
|dﬂ1l't|"_:,r flood affected band and was not mbde
public for

that reason,

It e ed
however,

that the map |
was used by
staff "o I
assist Im

iefermening |
whetiver o side
[
affected Iy
flooding™ -
previsely the
purpose it
was used For
when the
complainani
e his
:rh]uir'u*h at

council. The

reflect the true situation. During tha
investigation, the original consultant who
wrade the Haslaims Creck Flood Study
identified further defects in the Jood map
diravwn by council staff, Contour lines had not
been acourately followed and well known
areas of Aooding were also omitted,
:inr;lud.i:n.g the FI|:|'|'.-|:I.11!'|=~ |.'I|.':|.1'|!,-' aderatibed in
the study,

While our investigation did not suggest
council was wrong in requiring the
complainant o elevate his house, he should
have been warned of this possibility and
advised to seek independent engineering adhvioe

Oir investigation also rejected council’s
argument that the infermation provided on
the section 149 certificates was considered
accurate at the me of issue. Section TERS)
provides an opportunity for a coundil o give
extra information to an applicant on 4 range
of matters including Mosding, Where
councls are pware land = "-I:I'I.H]-FI:N.'II‘IL', I|'|.|‘.'5-'
have & duty o disclose that o inferested
parties. IF & council is uncertain about the
potential Nooding of a property, there i= no
reason why it should not alert applicants on
s, 1 4% certificates to that Fact. This is the
practice of a number of councils and a very
sensible ome,

H"*-._ % f" l —

only
;Frul:l!q.-m
wiaas, that the
map did mot

OF (ouRse | | ORIGWALLY THOUGHT
THE LaD WAS SUETECT To AOobDNG
— BuUT THE (feaeli SET ME STRMGHT .-




I this prarticulkyr case counal had information at
the time that indicated the floading risk of
the area which it eventually used to restrict
development of the property. 18 should have
e disclosied in thie 5,149 cerfificabes,

Council dendexd 'Ii;||:|-i|:it:|.' foor the additsonal
coats and losses suffered by the complainant,
Auburn Council relied on section 5824 of the
then Locnl Gevermment Aot which exermpts
coumicils from lability in relation to flood
refated matters where they acted in good
Faith, We did not hare this view, Councl
had an obligation to make the complainant
aware of the floosd mbormation they had
when they issued the =149 cortificates. The
state government’s Floodplain Marnal states
that councils should promote flood
awareness by supplying fooding data and
advice o potential purchasers and others,

Having been notified of the laind's food-
proneness we found the council was
negligent in failing to warn the complainant
of this when it had the opportunitices to di s

Council also relied on legal precedent that noe
Ii.ahi.'lil:g.r iR bord arcese &% o resgdt of incorrect
information being provided purswant 1o
section T4 because of the immunity in
1456} for imformation provided in good faith.

The investigation however found that the
Flood Study chearly indicated, among other
things, which streets in the council's anea
were subject of localised flooding from the
drainage systern low paths and (he report
was adopted by councl that same vear. This
information was not properly commumicabed
tor staff responsible for dealing with counter
inquiries about flooding matters, nor staff
n-sp.umibll.- for -;L'almg_ with s 148 applications.

Furthermore, a defective map was developed
on partial information from the report which
waas thirn used by council wtalf a= a E,I.I:idl.‘- ey
deal with public inquiries. In the
circumstances, the information provided to
the complainant may have been given in
E,u-nd faith |:|:|.' the staff invedved bl it was
information based on carelessness anad
negligence.

We found that while the council may have
had a defence in Law it was mworally culpaldle

As a result it was recommendied counci
compensate the complainant to cover the

differeroe in bullding costs of the redesigned
hose, the subsecuent drop in the land’s
valuation once iis fBeed liability was
confirmed and his legal costs in dealing with
the council over the dispute.

Al the time of writing the council had
instrscted its insuranoe broker to make a
|:l..1r|:i.:| offier which was mot .'bn.ﬂ.'pl.:lhll.' tex this
complainant. Megotiatiors were still proceeding,
Recommendations about councll updating its
diata base usied for processing 5.049 certificates
and the guidance map as well as introdecing
other procedures to address deficiencies
identified during the inveshigation werne
implemented by the council.

Principle or profit?

For some 3 vears, Willomggong City Councl
propesed bo extend Foothills Road at
H.plp,:wn‘il,*. Tt would no doashst :irnFu'u'rl.- |:|1.:|:||:'|:
access o implemented but by its nature it was
a long term proposal. By 1988, however, the
circumsiances and needs of the cormemunity
had changed and cowncil realised it had ot
avquired enough land for the extension. As a
resull, it reselved o discontinue its ]:l-r.||i|::|.' tex
extend the road.

Various aoquisition sirategies had been tried
over the time of the proposal, Most envisaged
affected owners would be compensated in
some way, Due to the slow rate of acquisition,
in 1971 counct] devised a policy requiring
affected cwners propesing o subdivide their
Land 1o convey to councl at ndl or vormdnal
conzideration the psTtion of Land meedied for
construction of the road extension as a
condition of consent, Some 10 parcels of land
wiere acquired b Uhis way,

The complainant had received development
consent to subdivide her Father™s Lind in 1985
to create a battbe-axe block at the rear upon
which the complainant built & house. The far
back porthon of this lot faced the proposed
road extension and was comveyed bo counl
for 51 as a condition of consent, Other Blocks
were subdivided in similar WIS, Chn sorme
blicks new houses were built facing the
proposed road.

The complainant had protested about the
conditbon at the time and had endeavoured 1o
get coundil to modify the consent. Coungl
refused and in the end she acted upon the



consent to overcome thie |‘||.'|.'I.:|' and it ehect on

ircresised builcdinge cosks,

When it came fo thie n'\-rrl.pL1||1.11hI':~ mistice that
land acquired for the extension of the road

was bo b sold by the council, she and her
partner wroke enguiring if they could
|.-J'\-.',|:n;'||.|t.q' thi 1ot for the original pﬂl.n'h.:lh-u
price. Councl indicated it was seilling to sell
the lanad bant at market pri.-.'-ll. S o thie other
locks were sold al market price, cne for
SN, but nob b the same people they were

.||.'.|':||r-:~:! from at nominal sums.
Wi thas pmnt thewy |.'|.lr'|'||:'l-3.'|1r'|k.d b s

The investigation fownd it unlikely council
ever had the power to impose the condition
requiring transfer of the land. Councl claimed
i relied upon section ™ of the Emmrormein
Mammimg and Assessment Aot for its acteons, bt
thes was never commumnicated o the applicant
ared appeared o be a post facto justification
For a condition of consent to be valid the
courts hawve held it must:
+ relate to a planning purpose;
& fairly and reasonably relate to the
development; and

4 be reasonable

The transfer condition did not meet these
criteria. The creatiom of the battle-axe block
clidd mast rely on access o the road extension
and the subdivision dees not appear to have
gerdrated any need for increased pablic
amenitics of servioes, Furthermone, cven if it
had, the works would have bo be expected to
be carried out within the foresecable hature
and this was not the case, Subsequently, the
dedicated land couwld nod be put ta this
purpose for which it was obtained becavse

the proposal was abandoned,

Council also claimed that once the
development consent had been acted upon it
wis dieermied that the party havd .1;._.',_'rnxl tex all
conditions. The Assistant Ombudsman ded
il accepl that proposition. The complainant
had complied with the condition under
protest andd section 102 of the EP&A Adc
makes clear there is scope to modify and
delete conditions of consent after consents

are acted upon

Esspntially comnsci] was enrched |.1[r
olbtaining the land in question for a nominal
suemoof 51 af the L T of thie l.l.l:npl.‘lll'l.ll'll!
andd bier father, This was alse tnae of the other

e
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residenits wihome lamd was soquired in the
same manner and wha are sHll resident an
the adprining ksts. Although the council was
attermpling to implement perhaps &
I-l'.ﬁEiI.'im:il:t' ]:larl at thie Hime whien the need For
the road extension was identilied, it excoeded
its authority in sequiring surrender of Losd at
nil or neminal consideration. The fact that
council was requiring market value o return

those parcels compounded the injustice.

Principles of equity also applied (o the case,
The bargain struck by council where consent
wins granbed for fransfer of the lot for a
nominal amount was unconscionable,
Ciouncil and the complainant had et on
uneiqual berms,

In the circamstances the Assistant
Ombudaman said it was proper for couneil
by transfer thie lots back at the nomiimal
amowint for which they had beemn obtained
ancd that it had a moral duty o do so, This
recorrmendation did not extend to cases
where land had been acquired by voluntary
aceisttion of where orlgimal owners haad
e o,

The Assistant Chmbudsman was also highly
eritical of councal actions relating o another
of the blocks acgquired by the same means. In
ihat case, I:l-;l.' admimistrative ul.-'vl.'r:ilth, this
couneil had not in fact obtained title o the
Block. However, after eouncil had informed
the griginal pwners that the block was no
longer required and after the Chmbudsman’s
provisional report had been given to councl
with a recommendation that the conditibon of
consent in relation fo that block be deleted,
council wrobe to the owner's solicitors
requesting that arrangements for fransfer of
the lot be made.

Aditer taking a faiely intransigent view duning
thie investigation in justifving its actbomns,
council subsequently adopied the Assistant
Cmbudsman’s recommendations, This
invalved transfierring the bl the subgect of
the invesitigation back bo the complainand.
Cther residents in similar positions wene bo
be treated in the same way. Council also
agreed to delete the transfer condition from
the developmient consent of the other
resident where the transfer had mol actually
been completed.

[N Your Interast

Hunters Hill Council operated a two pronged
scheme disigned to help aged pensioners pay
their rates. Firstly, the council offered a 50 por
cent rebate of thedr rates |:i.'||:l:ilil_'!.'. This rebate
veas originally funded dollar for dellar by the
State Treasury (ooa maximum of 3250 The
upper limait of Treasury's hinding, was reduced o
A maiemam of 5125, The balance was funded
h:..' conscil,

Secandly, the council allovwed aged pensioners
to defer paving their rates until they sold their
property or dicd, This deferred liability
incurred o inlerest. Pensioners who chose b
defer their rales liability were from 19590 nao
longer required to re-apply for deferment.

Inn 19490 the council's auditors recommended
that deferred rates should in fairvess atbract
interest. In early 1991 the council resolved to
accept this recommendation. Following this
recommendation, .1]:|p!i.|:.;!i.¢rn.-5. for diefermient
continued o state no inberest would be
charged on deferred rates. Pensioners who
previously accepted the offer to defer payment
of rates did not become aware of the n:h.;nsg in
copunctl polley on interest until they recerved
tharir rabeg mdstices For 192, These mbes naolices
dizclosed the interest accrued on deferred rates
in 19,

In the face of considerable protest, councl
resalved o 1992 o wrile off inlerst acerued in
1991 on rates deferred up 1o and including 31
Decernber 19940 Mo olher concessions were
oferread .

A pensioner ratepaver complained 1o the
Ornbudsman and & formal investigation was
started in March 1993 Chur investigation
focused on the council's Failure s properly
nitify affectod ratepayers and the fairness of
charging interest on amoants of deferred rates
which did not attract interest at the time the
decision o defer payment was made.

At the conclusion of the imvestigation, a
summary of evidence was forwarded to the
coundal ogelther with a doowment
foreshadowing recommmendations that the
council take steps to abandon its previous
decision to charge interest on rates deferred
prior o the dectsion af councl o change
interest. In light of these proposied
recommendations, the coundl resodved o



& write off all inlerest accrbed on rates
deferred up te 31 December 19,

% preserve rates deferred up to that date
from inderest until recovery of the deferred
rates on transfer of title to the properiy;
ani

¥ nedify all affectad ratepayers by personal
letber.

We are pleased the coundl acted swiftly in
light of the proposed recommendations bo
rectify what it had previously acknowledged
wis A major fuilure i its rales administration,

"TTrenk yone for your letter
oo dtnted gpemar fivranl peprort.

Iit qani eerlier letter 1
expressed apprectation on
behalf af moy clicant M H
for your efforts in achieving
a jurst vesull for ler.
However, T think it would
be wrong ko let go
enrernarked Hre wworth of
the service that your
affice provides to the
people of Newr South
Warles, Ayone who fakes
Hre Hirie To read your
report thoughtfully will
be strick by Hie
potveriessness of the
Vittle person” wlkew up
against political
arrogarnce wnd a stibborn
Dureutiecracy,

Cogent argument aloue
il ok cuere Hre
frilaplance e poter.

We see Irere hoe the
Cowuncil s abile to call
Fer fds il thee weeight of a
liwyer's opinion Hrat
defied both losne and
gravity fo shore ap on
srerortivy praciice borer of
expedicircy.

What lropre wonedd Hhie
Mrez H's of the world
have to fimance a
challenge i court i a
case fike this?

The cost of the pairsuif
eeoueld always exceed the
varfue of the peize. But
eetbren aell e meinor
wrongs are aggregated
the imfustice can e soen
fo be substantinl.

I can think of wo renredy
availalile o Mis H other
Hun through your office.
T eongratulate you amd
wpoir officers on Hae
aquality and importance of
ouer weork and thank you
for a job well done.”
{From a conrplivisand ‘s
legal representntive)



Case Studies

Fencing Duel

I 1992, a Codis Harbour couple’s back fence
was remiowved during road works by the Koads
and Traffic Authorty and Coffs Harbous
Coarncl to widen the Pacific I'IiEh.w..'l:r. As
their house was al the top of a steep
embankmienl, mo fence was p-l.1|!u-:1.1ia.1|:.-' auibe
dangerous. By March 1994, the fence had not
been replaced even though the road works
had bong since been completed. At this point,
the couple approached Ombudsman <taff
during a public awareness visil In the area,

The twio public authorities involved agreed a
fimeir was necessary in 1992 bt in musre tham
18 meeniths nelther had provided one, Late in
1o, coundil suggested the replacement be
delayed pending completion of the road
works, in case the highway was =0 noasy the
fence would meed noise reduction progeriics.
The coupde agreed bo this proposal, By
September 1993 the highway had been
finiskhed for months and they still had no
idea when they could expect a new fence.
Council teld them a noise study had been
commisstoned bul could mot Begin wntil
there was good weather, a point the couple
found strange as they understood the area
ks in dn,mEhl. Thi BETA -HEI'II:'H,'.' thee fence
should inclade moise reduction properlies
but gave no indication when they could
cxpect this, indicating other propertics in the
area also needed new fences, By March 1994,
the couple were desperate 1o havie a new
fence, since they were planning an overseas
trip im April and Eheir young grandchildren
wiere bo stay in the fenceless and dangeroas
hiouse,

After interviewing the couple, Ombudsman
staft promptly confacted both authorities.
Within a few hours, it was clear the RTA had
||.1|1|_:;, Ay ﬂ.]:!FI\u'.-'-Ed funds to build a m:l't'l::,r
and noise fence but that council had never
received this advice and had done nothing to
follow it up. A brand new, permanent fence
which was both safe and inhibited nolse was
busilt by council and paid for by the RTA
within a week of our involvement.

s Silence Consent?

A sulburban railway news stall proprietor
complained that Marrickville Coundil was
refusing ko prosecute a nearby newsagent who
sef Up pavemssnt newspaper stands near the
railway entrance each morning,

Council ordinance inspectons had on
numerans ocasions reperted breaches of the
Law by the pavement sellers, had issued
warnings and recommanded prosecation.

Chr preliminary inguiries elicited no real basis
for council management declining to progesd
with prosecutions. From a public safety
standpodnt, the narrowness of the footpath
being potentially obstructed was a relevant
circumatance. Another factor was that a
lomgtime councillor (3 newsagenth may have
:Ii.‘n:Il.liJ'l.'l:I a comflict of inferest |:|'|m-1.|5|'| his
vigorous representation of the inberests of the
nllrgn‘ll}r offending newsagent.

A decision ned to proseoube or persistent
deferral of such a division & offen seen
publicly a= condoning an allegedly illegal
activity. In this case there was the additional
factor of serious implications for the
commercial health of the rival news-sellers.

A formal investigation examined the ssaes of
how decisions are made about prosecutions,
tha use of legal advice by counal and the
comduct of o councillor in relation e the Local
Government Code of Conduct. Al the o of
'|.'|.1'ilinE_. i summary of evidenoe had been
issued and we were considering submissions
from the parties,

Paving 1o Object

Last year's annual report outlined an
investigation o Orange City Council's
practice of charging a 530 for to prooess
written objpections to building applications,
The Chmbudsman said im his report that it was
contrary Lo the spirit of the legislation that
obpectons be charged for making & written
nh'p:l:inn and w0 perhaps deterred from
making an objection. As noted in bst yvear's
annual report, despite the findings and
recommendations made i the Ombadsman’s
report and the urging of the then Minister,
Orange Coundl was intransigent, In fact, afber
the issue of the Ombuodsman’s annual report



and the subsequent publicity, council resolved
1 increase the fee to $100,

In respomse wie asked the Departmient of Local
Government amd Cooperatives what could be
done bo preserve the rights of objectors. The
depariment agreed to amend casse 10 of the
Local Gowernment i.'";]:[mv.'n]'l Eegulation o
provide that the fee payvable for an application
to erect & building includes payment for
particular funciions performed by council in
relation tor that application. Cne such function
is the consideration of submissions made to
councls concerning the building applicathon.
As a nesult of Orange l'.":il:].' Council's
continuabion of the fee i spite of all attempls
o have it n;l.rn|'.|_|_'h;-ri. thie E}lvl,'r.urlm:'nt of Loscal
Covernment and Cooperatives also bswed
information about building regulations to all
coundls in the form of a question and answer

E:uidl_*.

The department [ater wrote 1o Orange City
Cinancil }uﬁ'ﬂJI'II.I‘IH the views of He
Ombudsman in his report on the investigation
|1I1|:| CiEmamnETts :III..II.‘Il.' 1 hl.'i dl'll:'ll.l-'ll TL'FHJI‘I. T.I'H.'
department informed council of the
amendments to the regulations swhich would
have the effect of making council’s fee illegal.
The General Manager recommended council
comnEime to i:h;lrp_' thie bee kil June TR
wheti it wiould becomme illegal but another
dissenting report propaned by council officers
recommended coundl give up and drop the
few. T ibs credit, council followed this advice
ard dropped the fee in Janwary 1994, It's a pity
that on this oocasion the process of
consideration of people’s rights took <o long,

water - Who Pays?

Wingecarribee Council's water charging
system appeared fo be fair for all concerned.
However, problems arose when Tomes were
bought or sold, When someons buvs a home
thedr soliciter routinely applies & council for a
certificabe, showing the money owed for rates
amd charges. Under the ofd Loond Gooermmen!
Act this certificate was known as “section 1640
cortiftcate’ (under the current Act, a sechion
H13 certificate), The system should ensure
rates and charmes incurred up to the date of
settlement are paid by the seller. Tha certificate
provided by councl can be relied on to bar

any further claims by the council against the
vy owmaer for rates and rh.‘IIFL‘H leweimd

the land in the past.

The solicitor of an elderly lady purchasing a
howse in the Wingecarribee Shine applied to
council for a sectian 160 certificate. The
certificate was isswind showing no rates or
charges were due or pavable. The sale was
n.:m'lp'lu::h;\:i 24 dn}m after the certificate was
o], As bl burns oul, the nofmal meber
m;u,'!'tng wits carriesd ot iu:t.r onie |.‘|.|"I_'!|' affer
coainrcl] Bsaed the certificate. Accordingly,
the naoswy owner receved an acooamt for
S186.10 for waber consumed six months
before shie bought the house!

The soliciter argued with council that the
certificate shaoubd be a true and accurate
micasure of sums owing and pointed cut that
the certificate was dated somme four days afler
the meter reading, Coundil replied that the
details of v meter reading had not reached
cokencil's offioe before the processing of the
certificate and said the new owner could
have I'l_h.]l,.ll":'\-lt'd E xpn:ird rwickier TL-\.bdinE.

Adter a great deal of correspondence between
the aodicitor and council officers which went
nevwhere, the sodicitor wrote to the
Crmbasdsman requasting the issue be taken
Wp s a p1.t'|:|'|ir inferest makker.

A
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It appeared part oof Ehis |:|r|.1|:||.-|.'m fiosr covaneil
was that at the time there was an 518 sed
charge for providing e certificate. Council
had attempted 1o keep down costs by
pnwiding an information sheet attached to
the certificate drawing attenticn to the
availability of a special water meter reading
for S40 or allowing for the puschaser bo read
the meter themselves. Centificates issued by
council after correspondence betvwieen the
solicibor and councl were changed o show
the last waler meter reading and its date bo
allow purchasers to calculate charges
themselvies, Flowever, this is a partial solution
and had the effect of making the certificabe a
Claytons' certificate with mo protection o the
buyver who had paid for thds protecbion.

The outeome of this E:urh'ru]rl:r CA%E Was &
viictory of commmaen sense, Councl resolyved
to change its procedures and included an
ampount for water consumplion on the
certilicate. The st bee for the oerfibicabe was
changed to inclede the costs of a special
water meter reading. This reduced the
overall charge for these who had previously
required a reading and provided a certificate
that could be relied upon to disclose all
debts. Coundl dropped the disputed charges
for our elderly complainant,

Losi: One Bus shelter

The owner of a street furmiture advertising
comnpany complained in February 1994 about
the run-a-round he was experiencing with
CitvBail. the Department of Transport,
Gosbord City Council and a Department of
Transport comtractor. His complaint was in
relation to the
disappearance of a
bus shelber o
by his company
arwd proviced free
of charge bo
Cosford City
Council i refturn

for the Department of Transport removed the
now shelter and apparently took it to the Hp.
Mo one involved would accept Hability and
each authority claimusd it sas the other's Fale,

When more than one autherity s involved it
appears to e all too commaon for cach
authority o deny responsibility and blame the
others, ¥YWe receive many such :'crrnplni:tht amd
often it requires quite a deal of persistence on
our part b determine which authority should
be held respomsible,

In this particelar case the company had
pmvi::ju:d concil weithaoat r'l'l.nrga: 4
aluminium bus shelters, each worth $2,400
and had signed a contract covering various
aspects of the transaction. The bus stop was on
council's road reserve near the Gosford
rablway station and preliminary irguirses
reveabid that although the development
application for the Bus Rail Interchange had
bevn considered by council on 14 November
1991, the company was not informed of the
i.m'pl,'-ndi:lg I‘..IiJ'I.'-I'.'.‘I_'!.' station comsfruction.

After we sent two lethers of preliminary inguiry,
the coumcil and [:lt'p»:u'l:nwnt o "I'rlru:purl
agreed to share the cost of a nevw shelter,

weedy Problems

Councils are responsible for keeping Land
under thetr contral free of noxkous plants and
m..'linl.'lin'in,;_; .1E|I.,"|.'|_I.I..'I||;' '|.".i._'|:il:h:'|l'il:|.l o rewkds, IE
novdows weeds are mod eradicated a councl
may be prosecuted by MSW Agricultune, Somss
enemibers of a small community in Kalang
WO s!nmsl}l |.1F|-|'.vqm¢d by thae s of herbicides
and requested council leave their valley oul of
A spraying program. Hovwever, MW
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Agricullure had told the council earlier it was
likely that funding bo assist council with its
novions plants eradication would be reduced
i it did not support the program,

Council investigated the implications of
hawving & ‘no spray” zone along Kalang Road
amd agreed o refrain from spraving provided
the owmers would sign a deed of indemnity
and remonve and eradicate the noxious planis
themselves. Unh:-'rhmllﬂ}' all property awners
did net agree and the proposal lapsed,

This type of conflict is not unwssal, What ks
comril for do? Carry out its duties according
o b law and wpset part of the community or
ignore it obligations under the law and hope
that other ratepayers do not swe? In this case
of Hr.'l|:ir|E|m Conetl versus thie Moo Weds
Act and NSW Agriculiure, the disagreement
had lasted some vears and showed no signs of
going away. After our preliminary inquiries, a
mecting wis held bebween elected councllors,
council officers, and representatives of the
Environment Proteciion Authorty, NSW
Agriculture, the Soil Conservation Service and
the various environment groups of the shine

A a resull, coumncil aE,nﬂ:l:E e refraim from
using one particular chemical 1o which the
group were objecting, notify te local radio
station in advanoe of any spraying program,
not undertake blanket spraying of roadside
vegetation and make sure that the Maosious
Weeds Advisory Committes represented all
groups within the community. This proved to
be a matisfactory =olution for all.

Erosion Stalemate

A Merriwa farmer first approached his local
counl i 1992 about erosion problems on a
portion of his laind that ran next fooa road. He
mainfained he had not had a problem with
erosion wuntil Merriwa Councl reformaed the
road. He also felt council’s fallure o maintain
a culvert, which was anerEToeT, laad
contribuwied o the problem,

Councal’s engineer and a sobl conservalionist
fromn the NSW Soil Conservation Service
inspected the affected lnnd in February 1992
Thi conservationiz™s report advised Morriwa
Council the erosion damage was quite minor.
Conzequently, the council advised the farmer
it cid not intend fo undertake amy work in
relation tor the probiem.

The farmer asked the conservationist o
returm and inspect the land with him. When
et conservationisd returned, ariad were
inspected that had not been previously seen.
Im ome area the erosion of the land had beft a
long scour a metre deep in parts. After this
s in.'lpr.-:liun the conservationist
recomimended remedial work and sent o
copy o his findings to the Mayor.

l'k'n]:!ile thar conservationist’s T, coumncil
advised the farmer of its decision not o carry
curk amy wirks it the arca.

Aoyear later the farmer decided to tackle the
problem again. He engaged a consultant to
e the area and produce a report that
wonld detail the cavse /s of the erosion and
the appropriate remedics,

The consultant nofed tabledrains were
overgrown, silted and almost inoperative. He
also masted a culvert had nat been maintained
arwd was also silted and inoperative. He
concluded council had been negligent and
had a duty of care o make good the
drainage.

Thee consultant sent his report Io coundl in
April 1993, Merriwa Council agreed bo sel
aside 57N For the construction of a diversion
bank, This remedial work had originally
bovn recommiended by the soil
conservationist after his second inspection of
the site in Februany 1992,

As a condition of the construction however,
Merriwa Council wanted the farmer Bo sign a
deed of release. Council did nof acoept
liabatity for the erosion damage and wanted
the farrwer bo sign the deed to avoid any
further claimes. Council belived erosion
damage coubd ocour in the future, due to the
pre-existing dr.‘lin:‘l.gvu leme, i the event of &
high intensity rainfall,

The farmer mefused fo sign the deed,
muintaining he had never had an erosion
problem in the area untll council reformed
thie rosed. Hae bebicvesd the drainage works
construched at the time had not Been
mmarrbanned 'I:r:,r comrmci] and that this was the
cause of the eroshon,

The farmer wrobe bo the Ombudsman 1o
complain that the coancils requirement for
i bo sagn the deed was unfair. The
councils response bo our inguirkes was that
the deed of release was not unfalr,
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We made further inquiries and advised the
counctl our preliminary view was the deed
was unfair. In response, Meeriwa Coungil
advised it did not sccept the farmer's view
that the road drainage system had impacied
oat Hhe erosbom,

Things appearad bo be at a stalemate, We
sugpested the matter coubd be resolved fairly
spuickly if coundil and the farmer could resch
agreement on the cause of the erasion. We
poinbed out bo council that without
consensus on the cause of the erosion, it was
unfair to expect the farmer @ agree (o the

o off remedial work council was offering
by shzning the deed.

We suggrested council and the farmer appoint
an independent expert bo assess the site, to
determine the canse of e erosion. Councel
and the farmer agreed to this suggestion af the
end of Jane [t i.u-h:g:u.'d this will |."u.-||:| ki

negodiate a fair solution o the problem.

No Such Thing as Free

Ome Saturday mormdng a gqualifled Austswim
teacher was giving swimming bessons to her
friends” children, free of charge at a council
pool in the Mewcasthe area. She was
approached by the superintendent of the
pool whe told her she was not allowed to
give ssamming lessons as she would be
impinging on existing coaching rights. He
informed her she could only give lessons to
Twer own children and that entry would be
refused bo her in the future if she retumaed o
comtinuwe with the bessons,

The woman rang Newcasthe Council to check
o Bhis adwvice and was told she was allowed
(133 E'i.w' le=sons, |_:|-n1'.'idi:r|5 she did mot ci'urgu
for them, A couple of weeks later she
returned bo the pool bo continue with the
lessons, Once again the superintendent
approsched her and informed her e had
received recent confirmation from council
that ber lessons were nod allowed,

The woman continued bo Rive the bessons
and o receive advice from staff ot the pool
that she was not permitted o do so, She rang
council again to check on her rights, and was
tobd shie coubd give lissons o her frieads’
chikdeen providing she was a qualified
instructor, had public lability insurance and
a letter of permission from the General
Manager of Newcastle City Coungil.

.."L!I!hm.lﬁ]'l ahe was a qhd[il'iud. teacher and had
public liability insurance, she remained
curious about iw councl policed this
regulation. Concerned that the policy meant
that others would be dended the opportunity
to gain a valuable and potentially life saving
skill and concerned that her rights were being
denied, she approached our office,

Counal responded promptly o our inguiries
by organising a mecting wiith ool ataff from
all councill swimming pools e ensure they
wiere chear on council's policy,

Counal confirmed providers of informal
lessons are not required o possess
qualifications, insurance or a better of
perotission from the General Manager,
Coundl confiemed the woman had the right to
give lessons to her fiends’ childeen, providing
she obeyved the standard rubes of the pool and
dich not adversely affect the amenity of other
poeol users, Council issued an apology, via us,
i this swoman and the parents concermed.

Tipped Off

It = E,ralil":ring oy Fimad 1,1r5,.1n'ual!i.-:m |:lr|._-]:la:r¢1.'|
to swiftly resolve complaknts upon cur
anvedvement. [n 1985, an Ilford resident leased
somie Land to Ryvilstone Coundil for a rubbish
tip. The lease had a term of 20 years.

Thee resident complained to council on a
number of cccasions about breaches of the
conditons of the lease, These ncleded
inadequate maintenance of the site and
unlawful burning off. In an effort to resolve
the matter, council began negoetiating with e
resident fo purchase the sibe in 1993, The
negoliations had stalled after six maenths, The
lesase terms comtinued to be breached. The
resident, who described herself as an
cctogenarian pensioner, [inally complained to
the Canbudsman,

Adter contacling council and securing a
cennmiEbmank b resaome negotiations over the
sale of th land, we contacted the resident. She
addvised that following our inbervention,
coumnicil hind agreed to ensure the lease termes
were dbserved, finalise the purchase and
comnssder rm'lving other wts-.l:.anr]i:lﬂ 1551105
relating to the masagement of the site.

The complaint was resolved and no further
aclion was taken.



Nhe Root of the Problem

The =on of an elderly woman wrobe on behalf
of his mother who had swritten to Canterbury
Coungil over a year ago complaining about a
Lirge toee situated on the footpath area outsicde
her homie. The roots of the Eree .1|.1pLurr.u.1 L
have cracked her brick fence and concrete
driveway and were growing towards the
foundations of her house.

She heard nothing from council for five
mionthe. The woman's son then became
imvolved, Alter several site meetings and
telephone calls it was clear to the son that
oouncil did not consider they were responsible
for the damage. Counchl insisted that i1 was
infersor comerete which had consed the
cracking. In bay 1993, the woman's son was
fimally able 1o show council that & oot from
the coincils tree was undor the concrete

._iri'l.'e-wﬂ_'l.' and had caused it to crack.

Weeks later council officers cut the root saying
thew wioibd retarn o fix the concrete
driveway. The woman and her son waited and
waited, Mothing happened.

I'h.lring T Fl]'l‘lim:ll.'l.lr}' I!|.-]L-;.1|1|.1n|.- II'IL|'EI.iIiI'.’.‘|-
conatict] assuired we the defveway would be
fised. 'I'h:-}" were skl adamant that the

da mage bo the ;‘Iri'|.'|.~1.v.11_.' was caused |.|r3_t'|'!.'
by vears of use. A month after this assurance,
ther =on rang this office o =AY that =hll
eisthing had been done. A follow L call to
council was made, The council officer said he
thaght work had alresdy been carried out.
He was tobd this was not the case, The
driveway was finally repaired a couple of
werks later,

A better of thanks was receivied frism the som
and his mother, enclosing some photographs
of the work. He went on to say, o= furbher
erdiferice of dhe drcowiped ernce of the cownerl and
Fhe l||||:|r'l|rn'1'|1.r comce] ||_|';F|i..'|'r_ i morilhs aflér
the drivensvey Inrs beere repavired, tae corerecil
(l_lfr'l'u:.r.r Tag writter o b Lical Member, Mr
Kewint Mosa felliag i Bt e wmaler is in
hamd end wdll be completed of e arelaest
parssihle maormeird,”

Hate Debate

Ratepavers often complain of receiving little
or few services in returm for their rates, While
the Cmbudsman Lakes the viesr that rates
Pu'n'.-'icll,- ll.lrldll'lE for coapmiil |.1Fu-'1'.|.li|.|n.~|
generally and are not tied to services
specifically for each rated property, instances
ari=e where there is meason for us to make

YES ... THAT REAMR WiLL BE
(OMPLETED SOON ... AND oo
You HEAR? THEYXRE GOING
0\ To BUILD A BRIDGE ACRoSS

syovew HARBoR ! |

o

[ b
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inguiries with council regarding such
i._-mnpt.ilinlx.

A couple living in Sydney bought & bash
property in the Shoallaven area some time
ago, Al the time of the purchase there was an
odd paper plan for the area showing
proposed dev ent which included roads
and "l"“FFi"H centres.

This ]1..1rti:u|ar block hivwever was zoned
rural, which prevented any buildings for
dwelling purposes. The couple mevertheliss
hasped somie day (o be able bo build om the
land, by perhaps having the soning changed,
and at various Hmes sought advice from
counct] bo this end,

I 1992 the couple complained o the
Ormbasdsman raising several issues relabing to
their lamd. The land had I'l:'-ﬂ_'l.'lll_:,l' bewn the
sulbject of a flood shedy, the result of which
was part of the land being somed s Hable to
& one in 10 vear food. In addition ke the
;.';i,:ming which pr{'w,-:rm;ﬁd huilding, the flood
zoning lessened the lkelibood of any zoning
change and so the possibility of building was
also lessened. The complainants fell thelr
land was useless o them due o this and
previous advice From council officers had
fn|:u-]_'g.- raisicd their |'r|.1p|5 of I:u.-i:l.ﬂ able to
banild,

I the meeantme, cownct] was charging the
:nu]:l-:' water and sewerage losam ravhes: - extra
rates which are bevied over a whole area, 1o
cnable the provision of those servioes,
However, this larad had neither sewerage mor
water and was not likely to ever have vither
of these services due o the 2ening,

Thi :an]::inl was resolvied with couneil in
Decemdser that year when council agreed to
consbder purchasing their property, to
arrange for a valuation for that purpose, and
to stop charging them the exira rabes,

I i 1994 the couple wrobe back bo us,
saying that after their initial contact with
council, they had no further reply. They had
wrrithen again in February 194 and council
had not replied to that letter or let them
know whidher it had received the valuation
amd was siill consldering purchasing the
property.

Adter a we contacted the council o find oud
wrhat it was dni:nE. the councal Ivl.rupcmdl.-d. h}'

replying promptly o the couple's February
Better. At the time of writing, it appeared
unlikely that the councl woubd recommeaend
purchasing the property, however, coumncil did
agres o credit their rate account with the
excess rabes paid,

Rerzone Rethink

A businessman from the ceniral coast
complained Maitland Council had resoned
two parcels of land he owned without being
nudified of the proposal. Preliminary inguiries
were made with the council. The land was
rezored as part of 0 new Local Environmental
Plan (LEP) for (e Maitland area in 1993, The
council had advertised the draft plan in local
papers and it had been on public exhilbvton
for a pericd of time. The council decided the
public notices were sufficient and had not sent
wrilten notices o all landewners. Unfortunately
thie complainant did not live o the Matland
area and so did not have an opportunity to

bearn of the proposed LEP.

The Chmbudsman questionesd whather the
public notice was sufficlent. It was eventually
decidied that while this situation could have
beem avoided if notification swas sent e each
mmdividual landowner, making individual
nofification of all landowners affected by dradt
LEPs mandatory in all cases would be too
onerous for many councils,

This particular case was complicated by fhe
fact that the council had written to the
commplainant in February 1992 in response to a
resquest for .1|:||:|-:n.1'|.'.'|.'| ks rebuild a skructure on
one of the parcels of land. In the letter he was
advised of the draft LEI but was told “Thve
sarbiecd bend 5 zoved Afa) Light Dedestriel urader
Ml Loen! Esnvtrommiesidn! Plan 1986 amd dis)
Gereral Tadnesbeial peafer Cownreil's Diaft LEP
19493 " Bazexd on this imformation, the
complainant considered there was no need io
encjuire further, as he was not opposed o the
change, When the LEF was subsequently
passed however, this land was zoned 1b)
Spcondary Rural Land - quite a change and one
against which the complaimant would
unt[l,ﬂ.lbtﬂ."}l' have nl:i:cll.-.:i.

The complainant was of the view that the
changed woming for his land had no
foundation and that he was being
discrimvinated against for his past sucoess in
having the land zoned in a manner favourable



i hirm, over the objections of some members
of eouncil.

Further bnguiries wene made unnecessary
when the office received a letter from the
cormeplainant saying he had met with the
Ceneral Manager of the council:

“The nesalt soes mn agrecment o rezone afl iy
properties fo dhe appropeiale 2oming o wish o
tak you for wour prderest b dhe odéer o B
promiges are kepd Bhere shoiedd be po furlber
rewnd f Dot weur g, Howeter, wour
iwifervenlion or imguines may Ty Iielped fo
remniind Hose responsehle tarl e ehe RIS
oyt fe Landoweners sl e fargefod by corfmin
persms o Lovel Goversimei ™,

Sold Up - Again?

It is nt only the apparent failings of the
public sector which form the basis for
complaints o our office. Che n.u'nphini
received last vear tells the story of a friendly
financter which forgot to sell up all of a
borroiwer's seized property and, when
reminced of il mistake, proved reluctant o
asabsd the borrower,

In 1978 a company owned by a Casula
bassinessman defaulted under a loan with its
financier, The loan was secured by a mortgage
over a commercial property at Tuggerah The
financier book possession of the property and,
s it seemed, sold the property in order to
meet the oulstanding debt, A shortfall of
S12.000 remained. The businessman’s
company repaid this shortfall and naberally
assumed the matter was resobvec

In the mid 1980, o the businessman’s
considerable surprise, Wyong Council
approachied the businessman abol oaststancing
rabes owing on 15 car parking spaces forming
part of the Tuggerah property. Council was
referred by the businessman to the financier
for payment of the rates,

In 1993, council again approached the
businessman, demanding his company repay
a debt of over 35,500 in unpaid rates om the car
parking spaces, Council Aghtly claimed that
the 15 car spaces remained the legal property
of thi businessman’s company. Incredibly, the
financier appeared o have forgotten to sell the
car spaces. The businessman sought an
explanation from the financicr, which had by
this time been sold to another company. Mone

wis forthooming. F‘.il'l..:l”!.', comencil pnsHiutled
legal procesdings for the recovery of the
rates. The businessman complained ko the
Cmbadsman as surmmary judgmeent was just
about to be entered against the company.

The complaint was outside our jurisdiction,
hamwever, we asked counctl bo adjowum the
procesdings to give the businessman mone
time to sort out why his company's financier
had seemingly forgotten ta sell the 15 car
spaces. Coundil agreed. The businessman
was then advised 1o explore a number of
possible solulions to the problem. Mo further
action was faken.

Speedy Service?

Efforts by the public sechor b improve
service delivery are to be applauded. As one
recent complaing shows, these efforts can
have unintended and undesimable
CONSCCUCNIES if made without Il-l‘:-ﬂl:"hHl].'.

Two Wahroonga residents obtained consent
froan Ku-ring-gal Coundcll (o subdivids their
residential property. The residents then
applied for consent 1o subdivide their
property under the Strrla Titles Ach 1973,

Conncil advised that it would not consider
the application for strata subsdivision until
the earlier subdivision was completed and
registered. I8 was clear aspects of this second
application coubd not be finalised until the
warlier subdivision was complete, The
residents were then advised by council to
withdraw their second application or it
would be refused, Coamncil indicated that it
was under pressure to process applications
within 40 days.

The resbdents complained (o the
Ohmbudsman. They felt it was unsatisfactory
that they were made to withdraw their
application and incur further expense on s
relodgment. Preliminary ingquiries wene made
aof the couancil, 1§ confirmesd pressume was
placed on councils to process applications
quickly, This is partly due to the need for

*Thank you for your

better service and partly due to the right of ¥oR Jor 4

i tevver; I found that
an aFFiluf.:nI: L14] nppﬂ'.il b Uhee Lamd andd
Envirenment Court if an application for MI'EH"-_S ey
consent is not determined within 40 days of complaint to your
its lodgment, While we support efforts by office worked
councils to process applications promptly, wanders.”

we note that in circumstances such as this, {Fronr i conpilaimant)

[ A
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speedy processing may have been
incompatible with the overall interests of the
residenibs,

We asked councill 1o consider waiving the
application fees payable by the residents on
re-subimission of their development
E.Fplir.ll:i:‘m. Council agrecd, This was
considered to have satisfactorily resolved the
complaint and no further action was taken.

Goenerating Jobs - But what
Else?

Under State Envirenmental Planning Policy
Mo, 3 - H:n'rur E1'|'|.]:|||:r}'mr1'|l: L'n‘_'m-r.aling
Induestrial Develepment, the Minkster for
Flanming is given power to determine
applications for cortain types of majpor
development. Under the policy, applications
for development consent relaling to
d.E'p'elupl'anL-t invnhring capital invistment
of 520 million or more or which will generate
106} or more new jobs are for the Minister io
determine,

Ome such application related to extending a
colliery in the Newcastle area. The
application was approved by the Minister
subject to variows condibions.

The colliery had previcusly operabed under a
consent issted by the former Minister. This
consent permitted coal e be lemporarily
hauled through sumounding resicdential aneas
umntil 4 suitable road system was in place. With
the completion of the Mewcastle Link Road,
the colliery operator wias requined to meet the
cosd of constrnction of a road link bebween the
eolliery and the Newcastle Link Road,

When determining the application the
Minkster was asked by Neweastle City
Coungl o ensure the haulage of coal was
Tirndted to the Mowcastle Link Road.
However, the Minister determined o allow
hanulage abong the existing and supposedly
HermpraTy ROt

Council appealed against the Minister's
decision, Afler scme negotiatbon, the matter
was settled on the basis the haulage route
wias be combine parts of the new link road
and parts of the affected residential areas.

A Wallsend resident living in an area which
wirtld remain affected by haulage

complained to the Ombudsman about (e
decision of counci] bo seltle the lagation.
lI'II'.ll.Iil"i.ﬁ ool thie couneil revealed the oolliery
operater claimed the colliery would not be
wiable shavuld the road linkages be required.
Council had for many vears been heavily
crticised |1-;|.' affected residents about the noise
and dust caused by coal haulage,
MNevertheless, council decided a compromise
tor guaraniee the colliery continued o operate
and reduce the impact of haulage on residents
wis appropriate. We asccepted this explanation
and declined the nmtpl.ii.nl:.

Conunedl weas highly critical of the development
assessment provedures adopted by the
Department of Mlanning on behalf of the
Minister. The dt{p\.trlnﬁmt. council claimisd,
only natified residents living on the allernative
haulage routes and not these residents living
in immediately adjeining areas who would
alse have been seriously affected by the
developmaent, Conancl claimed this was totally
inadequate and called into question the ability
of the department to carry out development
ASSESEMEnt On majer projects.

With thi IJL-FarrnH:nl af Manning, on behalf of
the Minister, having a greater number of
development assesamient tasks it is the
Crmbudsman’s imtention b monibor
cl:umplainu absoant e assesstmient Frl:l-d.'l;'dl,.ll’il,‘ﬁ
of the department with particular emphasis on
nokification procedures, We have long
advocated a broad approach to nodification of
alfected residents and are concerned to ensune
proper notification is given to affected
residents, particulasly with mapor
developments such as those determined under
SEPF 34.

When Yes Means No

A Sydney corsulting engineer complained 1o
the Ombasdsman in May 1993 about
Wollongong Council's decision to rerone the
southern part of Helensburgh.

The future development of Helensburgh has
been a controversial isswe for several years.
The Hacking River which runs through the
towm is o critical catchment area for the nearby
Roval Mational Park. Many fear further urban
expansion will increase pollution pressure on
the river which will in turn threaten the
National Park.



Thee commpdaint centred om thee assertion that
cosinctl had actively encouraged a large
mumbier of landholders to engage in i processa
Enown as Tand pocling” where holders of
wipsconarmical I..'|:rg-|: bloacks of land 'an'l' thisir
lobs in order thal more efficient subdivision of
the land can b achieved. Councl’s
encouragermend, s complaing alleged, svas
tied 10 a promise bo favourably consider a
proposal e rezone the affected land for

ressdential purposes,

As a result of this encouragement, it was
alleged that landhoedders had invested
comsiderable effort and money into the
finalization of a land pooling agreement and
e ]:rrr]:larﬂlilm af & re.r:uninlq, .HFPIiI:‘.l':iI:II‘I.
which was made and refused. Indeed the
coameil abself acked bo facilitate the Lind
poeling process, In May 1993 council resolved
o remionwe Hhie affected arca “Environment
Protection” effectively peohibiting residential
duﬂ:lu]:!nwnl. This resolution was made
contrary 1o the recommendations of coungl’s
own planning staff.

This counals response o our ]:rnl:imi.n.ar:..'
inquiries was under assessment in February
194 when the Minister for Planning
announced a Commission of Inquiry inte the
siming of land in Hl.-]mnl'lurgh. Et was
determined at that time to discontinee our
INgUIries.

A number of Lindholders have written to U
Crmbudsman expressing appreciation for his
inberest in the complaing, Many Lindhobders
ks el b the dnbervenition of the Chdbudsman
]:!'In],-n:l a part in the Mindster's decision to hold
a Commission of [ngquiry, an outcome the
landhaolders had sought for some timse,

The Mimister for Manning has said he does not
intend acting on the recommendations of the

Commlssten of Inguiry, Instead Wollongong
Council will be left to act on these
recommendations. We will maintain an
interest i the outcome of the Commission of
Incuiry and the response of the coundal toits
finddings and recommendations.

Wien your lrelp was
called npron in 1993 it
seemed as though you
were onr only chamce
of a fair go awd a just
deal in the saga of our
larrd in Helewsburgh,
I believe that the
effort you amd your
staff put in, in seeking
justice for people like
e, played no small
part i the calling of a
Comrmrission of
Imguiry by the
Govermment,

I zay thank you for
takimg up our cause, a
cawse trhick only Hre
Crbudsman could
shonlder, and achieoe
a resull e as
mdividnals conld
nof,'”

{From a complainant)

I4i




Freedom

Introduction

LUnlike previous years, most of this year's
freedom of informatkon matertal wall be
r\-ul'llihhn:\.l 114 & separite annail repori wmnder
the Freedoor of Deformation (FOd) Act. The
report will be be available from our pablic
relations unil,

1'1:lI:II.Fl|-!I:I'I|:h receiviesd and nm]'llrh}d Wi were
very pleased with Last wear's result, a T8 per cent
inerease in the number of matters fimalised over

the average for the past vears.

Most complaints are “declined after
preliminary inguinies”, The percentage does
ek andicate the level of agreement with
agenoy determinations. In fact only fve per

The separate publication contains the firsl

Owerview of FOI Complainis Completed FOI Complainis

Chmabrad s s FOT Pidieres and Geitdelimes cent of this cabegory represents agreement by

142

. A A froe year comparison T9
: the Ombud ! i
That document sets out for the first fime the ¢ Ombudsman with the exemplion of
. . documents by agencies and in only & per cent Year Number  Percenlage Number %
Ombudsman’s approach to FOI complaings, his ¥ag il e i L:f "

. : of comiprlain i e of lotal
inberpretation of the Ac’s varous provisions all complaints did the Ombudsman find complainis  over average |
and his extermal review procedung the RREnCy determination to exempl fior previous Assewsment Only

documenis was correch. In total, the FERIF i arisdictson 22 I35
ackgar Ombudsman agreed with agency 19R9/%0 Trtvial, remedee, irsufficient
B E\Li ound e s e eafincie Boceived 69 inderest or commeercial matter #
aterminations, whether in relation to : — Rizhi of appesl redress -
It is Hve yvears stnoe the FCH At commenoed ':'_""""_F'.I""'""i = M .H
o exemplions or other matters, on only 12 Casried over 6 Explanation or
aF. v v —— . : i | -
A brief five vear overview of Hyw occasions (119 per centl. s |Il-.”u -|:-:.,:~a!jn _— :
Umnibudsman’s extemal review funclion is Brought farward 2 W, rpterTed Ioanihondy: A
2 : ; Investigation declied on
given in the following table. Some of the P:-'-T"-"F'-"-‘I: il 17% TewMaroE oF pririly grouncds 5
i . [ ||I|'||'¢]-|"'¢!|1‘|. 53 o Taotal 17
Hgures vary slightly from those published in Carsod e %5 d -
' 3 i Lk [ -
previcdss annual reporls because we have b Preliminary Enguiries Only
varied File Llw;rrip-lmn'-: and cha n'gn'l frorm Brought farward 15 &J‘:';'l;‘rr".l"':‘:‘ln'::"”r:t‘u 4 L
T | ials - RUTIH =N
reliance on a manual system bo reliance on FOI Complaints Completed Et‘-"."-:;;t I &3 104 evidence or na utility 17
o i i 71 TR ol hie
the office’s database. Apart from these small v P AN o e - Investigation declined on
TS L 1903 - 1994 arried over < Fesouroe of priority grounds 4
differences there is one vanation swhich shoald 1992193 Riesobved 1o OB sman’s
e membicmecl, The cormect rumibser of comyglaints Ebia bad d vt Hroughl forward o st befmciom =
. : b e q : e 53 SO
completed in 1990,/91 was 53, not 37 as Taiakl evininiion Received Bl 37 T : :
; ’ Comnpleted Th 519 Iewestimatl
: i 3 ; : gation
reporied in the annual report for that vear, PR W S A ORI 5
As can be seen, we continue Bo reocivie 159G E:'““T'H-"-'“'::" '-“I"‘-"-"'""""'-"-‘-l |::

i [ F—m— q 17 P il veridae Fiisclarieg l
increasing numbers of complaints about the = Dhiermsmaion wphetd ::':‘_:i!:il"’“""“' b s Total 3 3y
nv-release of intormation. Thie Last bwo Completed L TR Adverse finding : P
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' Talal 101 1004
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The remainder of the complaints declined
after Fn:'limimr:,r :im,'luiri.ﬁ. were because;

2 there was insufficient evidence and for
utikity fo warrant an investigation {8 per cent);

£ there was no evidence the docurments the
complainant requested existed 6 per contl;
amed

& the -mu'hpla.in: wias withdrawn {5];!1.1' cendl

These reasons alw occurred in other
outcomme categortes, [ 10 per cent of all
miakters finalised in the vear there was no
evidence that decuments existed, In a further
nine per cent there was insufficient evidence
and for utility to warrant an investigation.

To help clarify the use of ‘neafficient

evidence and /or utility to warrant an
investigation' o decline matters, Dao

examples are set out below of matiers
finalised for that general reason.

I e complaint the complainant had
reveived all requested documents bast
experienced delays. In the particular instance
it was decided not o pursuee the procedural
inadequactes and delavs. In another matter
the documents at issue were very similar o
decuments in a previous complaint swhich
hid been the subject of incorrect
determinations and subsequently an
investigation and report by the Ombudsman,
There was no use conducting another
investigation and so the agency was simply
informied of the Ombudsman's view, The
agendy released the documents.

The release of documents by agencies was
e greatest single reason for complaints
being; finalised. More than 25 per cent of
matbers ended because all documents were
redeised and another theee per cint when
soime documents were rebeased. These
matters wene primarily counted as ‘resolved’,
bt some were ‘withdrawn® and one was
‘discomtimued’. The "rescdsed’ category al=ar
inchuded bwo matters where the agencies
Ph.'l'l.'i:dl."d H’!.Flhlutilh:lﬁ. o this complainants,
amd one whare the FOT matber was really
subsidiary to the main point of contention,
anad the agency undertook rectifving work 1o

the complainant’s satisfaction, In all, about 29
per cenl of matters were finalised after
documents were released or complaints
about issues other than the exemption of
documents were resalved.

This percentage reflects the sucoess of the
Ombudsman™s emphasis on alternative

dispute resolution mechanisms,

About 17 per cent of matters were declined at
thie outset, withimat FI’I'!I:!HI'HiI.'I.‘I.T].' i.1'||:||.:|ir_:.r. Five
of these, given available resources, were nol
oonsidered to be of :-nnuEh xi:ﬁ'r:i.l':im.m- or
public interest b pursue. Others in the
category related to:

&  determinations which were too old;

% determinations swhich raised statutory
issuies oo longer relevant given recent
amendrments; or

#  matters where i8 was immediately clear the
determination was reasonable, for example
the use of 5. 2501 HalMallowing refusal of
access on the basis of a substantial and
unreasonable diversion of resources) in
relation to an application of obaoualy
ETHITIOS Fnlp:u'timu.

The: final significant category was ‘no
jurisdiction’ at 22 per cent. The great majority
at thise were premature as the complainant
had mot vet requested that the agency review
its decision, Under £.52020 of the FCU Act we
cannod investigate such complaints.

[ surmmary, of POL complaints finalised in the
ear

& 22 per cent were oulsbde jurisdicton;

& 17 per cenit were declined without any
inguiries belng made for reasons such as
lack of respuroes and remoteness it Hme;

2 about 29 por cent were ended because
documents were released or complaints
waere otherwise resolved;

k- upw.a:'d-.i of X per cent were i,'L'IlI'I1F|L'|‘E'd
because there was insufficient evidence
ard Sor wtility b investigate {oounting
thosie whire there was insufficient
evidence of the existence of documenis);
amd



# about 12 per cent were declined because
thir Chmbasdsmam .'.‘IEI"I_"I_"d. with ARETLY
positins - whether in relation 1o
exemptions or other mathers.

Fi Applications

W peeeived three FOI applications for acoess
fo doscameenibs held by this office.

Two were for documents related bo functions
specified in schedule 2 of the FOI Act and
were therefore not processed and the
.|];|-pl.i|:11|i:v|:-n s rehermaed. Unader schisdale 2
the Oimbawdsman is exenpd from the operation
of the FOI Act tn so Far as his 1'1'-mptainl:
handling. investigative and reporting,

functions are conoermed.

The third application was for a consultant's
repiort am the operation of our otfee, However

the applicant obtained the docwment from the
Parliamentary Committee on the Ombudsman

son after applying and the application was

L'l.'ll'lht"i.‘“l.'ﬂﬂ'ﬁ' '4\'I||.|1L‘I:I'|I Wi

FOM Complaints Received and Completed
A five year comparisim

Heoevid
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Media Relations

The meedin are extremely important to the
functianlng of the office.

Cur complainant survey indicates the media
arg the main source of information for
;.'H1I1.'nli'.1l r.'-::-m].'ll..\i.n.mm to learn aboul the
Cmbgdsman’s existence. A survey by the
Commonwealth Ombudsman carrbed out in
1991 showed the NSW Ombudsman lad the

highest public identification rate in Australia.

While it is often difficult o meet the needs of
the media, bevause our legiskation strictly
lmits the type of information we cam releee,
wie do provide information and brichings
whenever possible, We alse maintain a
program of highlighting wotable cases of
pubdic interest in special peports (o
Partiament and put sipnificant resources into
praclucing our annual repaorts,

In addition to playing an educative role, use
o the mesdia is the Ombadsman's ullimale
wispon and is often the only way to
influence pulilie authaorties in theie diecision
L{8 :II'I'II.'IJI."!1.1|."11|‘ recomimaendations,

T emsure the long term survival of the
office, the Ombudsman must also establish a
public position so government threats of
funding cuts or reduction of jurisdichion will
be poditically impossible. If thene is no public
tor make a fuss, an Chmbudsman's Office can
queetly disappear, Devieloping good mwedia
relations is, therefore, & fundamental survival

atralegy.

Dring the vear, we developed & media
policy for the office. The policy centralises
media liaison and helps bo ensure the media
receives consistently sccurate and Bmely

information,

We also implemented a recording system of
miechia inquiries. This will enable us 10 better
mieet the needs of the media and Fl..m ARUE W
campaigns maore efficiently, We hope o report
more fully on the frequency and fyvpe of media

Inuiries wie receive in next vear's nepaort,

Awareness Campalgns

Avwirenaess s of great importance (o our
equitable funclioning. We are obwviously of no
[TEE 4] l.'h.H:IFlh' whaos do nodt know abool us

The Joint Farliamentary Committes's indguiry
ko access and swareness of our office AMHIng,
dizadvantaged groups supporbed & number of
our indtiatives including chent satisfaction
surveys and outreach visits, We are currently
preparing a deaft Access and Awareness Man
which will :iﬂl‘l:H'PtII:lll." a mivemnser of
recomnmendations made by the commaittes 1o

strengithen these approaches,

The plan will include awareness and access

programs fargeting:

%+ Aboriginal and Torres Strait Islander
prople;

& voung people;

+ people from a non-English speaking
brackgnound,

& WOrmIeTE;

£ peopie who have a disability; and

% peophe who have a low lovel of literacy.

In September 1994 we prepared and
distributed an information kit for electorate
wfficers. Ehctorate officers play a vital role i

complaint resolution for constituents, The kit
will haspefully make the resolution of more
complex cormplaints easier for electorate
officers and help reduce complaints made o
ourr office whike at the same time ensuring oot
uffice i accessiblie b more peoph

across Lhe state

Country Outreach Program

We once again instituted a country cutreach
program throwghout the vear, Officers visibed
st major regional centres throughout the
year and visited Mewcastle monthly, During
the visits we wene able fo Fm:-vin:h.' many
prophe with advice and ook a pumber of
formal complaints. Wi ensured our officers
wiere available oulside of normal working
heours to allow acoess 1o as many people as
possibie

The sucoess of our program swill ensere its
conbinuation next vear.

Our Inquiries Seciion

The Inquirics Section 18 the first point of
contact between the public and the Chtece of
the Ombudsman. The section includes the
office receptionist and three inguiry officers.
This year the section responded o 8761
telephone complaants and bmguiiries and
comnductisd 44% interviews, The main function
of the sectiom is b advise complainants alsmit
the Ombudsman's perisdiction and the
.,hpa,'rﬂ!i.-l:ln ol Ahe office

If the circumstances of a I:-I.‘IL'I?1HJI1I.' cormplaini
are simple or straightforwand the indquinies
section attempts an immediate resolution,
Bany complainis arise from a fikure of
comimurication or a lack of oomect mdormation
and can be adequately resolved by an officer
.;:_'.ni.\:_ri:ng e FH||'.||i|.' .11.:l|1|.lr||!!|.' concerned,

The officers are responsible for maintaining a
nebwork of contacts within public autherities
i Facilitate this process. This approach has
advantages for the complainant, the public
authority, and the office. A guick resolution
saves the time and resources of all three
parties by avosding a forrmal written comgplatnt.

In accordance with the Ombudsman’s
Cruarantes of Service the section akso
provides information to assist complaints
outside the j1.:r|.‘-d:||.'|!i.-|:|l| of the odifice

CRIS Caompuier Sy siaem

Last 1_.*!'.1:"&-. amrial repart annoanced the
intreduction of a computer systerm o th
office. The systern, known as CRES (the
Customses Response Information System) has

meri bemy an uSe im0 BOF & Year.,

CRIS is a computer register that records data
om all complaints and inguiries received by
the section either by lelephone or personal
visits g the office. The systen allows the
imaguiry otficers o ipat the data o= it is
receivied and o |:||'-|1'.'i-.ll.' complainants with
congisfent advioe,

Awareness
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We aim to further develop the report
functions of CRIS over the next vear. It can
measure the frespuency and trends of
complaints and give early warning of areas of
public concern or procedural deficiencies in
particular public authorities. It also provides
an imporiant method of measuring the
workload and performance of the section

CRIS can also be programmed to provide up
ter clate information about cormplaint
procedures such as internal and
administrative appeal mechanisms, as well as
referral advice for non-perisdictional
complaints. The information varies in detail
fromm simple contact plaome aumbers and
addresses for referrals, to advice on specific
subject areas and relevant legslation. The
benefit of this system i= that the information
is readily available and enables siaff o
provide conesistent and accurate advice.

Information Sessions

Az part of the Ombuwdsman’s CHIFS
Complaint Hamdling in the Public Sector)
program the Inquirics Section has conducted
monthly information sessions with variows
public authorities. Managers from authorities
including the Roads and Traffic Autharity,
Department of Housing, Department of Local
Crvernmank, Building Services Corporation
and the Police Customer Assistance Unit have
already participated. The sessions have been
an opportumity to provide feedback to
authorities on the type and number of
complaints received as well as promote the
Ombudsman's CHIPS policy. The officers
demonstrate the CRIS computer, exchange
imformation and ideas on complaint handling,
and airm o build networks bebween the office
and the public authoritics,

Speaking Engagements

Presenting papers bo conferences, giving
Iectures, speaking at raining courses and
talking to community and school groups
provides us with an important opportunity o
promote awareness, During the year the
Ombasdsmian and members of our police and
general teams spoke fo a wide variety of
people in various situations, These occasions
are lisbed babow,

The Ombudsman

& 6 July 193
Meweastle Business Club Inc., "The Role of
the Owidundsonmr ™

& 7 July 1993
SES Orrientation I'n_1ﬁr.1|m at Premiser's
Department, “The Fole of the Chrelnadsman ®

£ 2 July 1993
RIPAA Conference - The Media &
Government, “The Mad, Tie Ombudsmmn
argd FO

£ 13 August 1993
MNEW Mew Local Government Act
Conference, "“Loonl Gopernmenr! & the NSW
Ombudsman”™

& 27 Aupgust 1993
Svdney University - Public Interest Law
Conference, “The Role of the Oimbuedsiman”

&+ 20 September 1993
Cabinet Office stafl - The Mew
Accountability Semimar al Wenbworth
Hotel Sydiney, “The Hale of the
CIrmbrardsman™

% M4 September 1993
Australian Soclety of Assoctatbon
Executives at Wynvard Travelodge
Sydney, “The Qurbudsman When All Fails™

& 2820 Sept. 1993

R Asean Conference on Quality of
Service in Public Sector at Omnd Marco
Polo Hodel, Singapore, “Chalify of Service
i the Pubiic Sechor - Tousrds Excellemee®
0 October 1993
LEADE Conference - Alternative Dispute
Fesalutsom, "ﬂr'np.u]n:' h‘lﬂmsumm! ﬁ_l,r.:rrm_:
ﬂmi_g.lr"
& 21 October 1993
SOCAP 3rd Annual Cenference at Regent
Hotel Melbourme, “Educadion of Service
Prowmaers Aboud Shrkelnolders” Needs -
Prevention i Beller than Cure™

B 20 (tober 15493

ADRA Conderence al Marriott Hoted
Sydney, “Compdaimt Fomdling iv the Pubiic
Sechor”

& 0 MNovember 1993
SES Crientation Program al Premier’s
Dwpartment, “Role of Oieliadaman”

¢ 4 February 1994
Addressed Local Government Association
of NSW, Executives, “The Role of
Chbirdsirmer i Regord fe Loval Copernment™



% 25 February 1994
Seminar = The LK Citizen's Charter and
Its Belevance o NSW at Hemingbon
Building Sydney, “A Doumsiram
Perspeciioe”
£ 2 March 1994
Public Sector Standards Confierence at
Sheraton Wenbworth, “Copladie!
Provedares ard Performance Indivators of
Sermge Sdondards”
<+ I8 March 1994
Addressed Molice Executives on police
conciliation, Lane Cove Park, West
Chabsvod,
Faodice Team
Yo continue bo participate in internal police
fraindng courses for police officers handling
complaints. We attend these training courses
iy 1.'5-:F|.'!|'n the role of our office and o
emphasise particular aspects of internal
inguiries which are raised |:||.1ring reviews of
internal investigations,

The courses eur police leam officers atbended
dhurringy, the vear are listed below.

% 14 July 1993
Dhe Why District, School of Artillery
Meorth Flisaad

& 28 July 1993
Bathurst and District Police, Bathard
Paluee Station

¢ 25 Auigust 1993
Internal Affairs Course, Police
Headquarters

& 16 September 1993
District Commanders, Morth Begion,
Podice Headguarters

%+ I8 September 1993
District Commanders, Nofh Wesl Region,
Folice Headguarters

% February 194
Inner ¥Wast Police, Darling Harbour Police
Slation

¥ 1 March 1994
Walgett and District Police, Walgett
Council Chambsers

% 8 March 1994
Address on conciliation, Lane Cove Park,
Wiest Chatswood

% W March
Internal Affairs Investigation Course,
Ambulance Hl.-.ud.quurlm'h. Rivrallis

& 13 Mlarch 1544
Management of Major Incidents Course,
Police Academy, Goulburn

% 13 March 1994
Senior Police Course, Australian Police
Stalf College, Morth Head

% 2B March 1994
Address Folice Executives, Police
Headquarters

@+ 26 April 1994
Address Police on Chmbudsman's nole and
funection of w.rnphi:lls conwciliation, Folice
Headquarters

& 4 May 19%4
Palice and Technical Areas, Fingerpring
Burean, Parramatia

<+ 15 May 193
Internal Affalrs Training Course,
Macquarie Fields Police Station

£ N0 June 1994
Barrier District Police Management Team,
Broken Hill Police Stathon

The Oenbudsman endeavoured to attend
traiming cosirses in the country for the benefil
of police in isolated areas. Police beam
representatives mostly attended courses in the
Sydney Metropolitan area,

General Team

During the yvear Assistant Cmbadsman, Greg
Andrews, gave a keynote address The
Chillenge for Local Goverrmend at the annasal
state conference of the Australasian Institule
of Environmental Health and Building
Eq.lnri:}'urx an 23 Augusl! 194973, The Assistant
Oenbudsman and other senbor offloers also
spoke b the graduating class at Cornsctive
Services Academy on eight oocastons, The
talks included aspects of the Ombudzman's
robe as well as discussions on the natuse of
complaints about Corrective Services.

Im addition officers visited the fowr anmual
rl.-EjlhnaJ I'l:'lEEI:iI'LE:’I- of the Official Visitors
mominated to visit NSW prisons.

Twa special sessiens were alzo arranged in
the Mewcasthe area for local E,u'-'l.-rnmuni

afficers and the stalf of other puldic
auithworaties.

Three other presentations were made to TAFE
classes amd to Retary groups.

Crar freedom of infermation officers spoke
regularly to practitioners mectings and on
o occasion addressed a regional meeting of
Il governmend freedom of information
officers.

§ e
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Significant Office
Commiltecs

Dhai= ki |.'|\.l|.|n;:_;,|.-.i im work I.TI'.'IL".DCL'J_. I'I."bl.“'l_ﬁl-l.'l'ill.ﬁL'h'
and delegations, the number of internal
cormrmiftees were siznbficantly reduoced,
Current cornmittees are listed below,

Management Commitiee

The Managesen! Committes manages tha
office, [f considers matters relating to the
futsctions of our office, strategic planning,
policies, budget priorities ad overall

administration, The cormmiies meets weokly,

Mewnbershipe

ved Lamda - Omibdsman

Chris Whoeeler - Deputy Chmbracdsrman

Greg, Andrews - Assistant Chmbudsman {Generall
Sean Crumlin - Assistart Oenbudsman (Palice
Jennifer Mason - 1.'15-:11}1L1i|1|:'- Manager (Podice)
Anne Radbord - Complaints Managers ( General)

Anita Whittaker - Human Eesource Manager

Fsadsanassement Consoltatlive
Caormrmitiese

The committes aims bo improve
communtcation channels bebween
manapemient anc statt, Fu'l.n.'i.dl.- informatian
on ey nkliatives and ascertain staff views
o issues afbecting theemm. The comamatbes

meets regularly when required.

S rerr =i

Chris Wheeler - Deputy Oimbodsman

Ciresy Anclrews - Assistant Crnbadsman (General)
Andta Whittaker « Human Resiource Manager
Beverley Willss - Workplace Repaesentative
Wayne Kosh - Workplace Represeniative

Anne Milson - Publie Service Assockation

Commitieces abolished
The following cormmitbess were abolished last

SEGAT

Training Commities

Eqpual Employment Opportunity Conmittes
Ethnic Affairs Policy Staberment Commitbes
Oocupational Health and Safety Comméties
(_'urpmﬂr Mlan ni1|.;_|.; Comnmitbes

Do e o f

Indvamation Processing Steatese Mlan Cosamittes

Human Besources

Safll

Asat 30 Jure, 1994 we had a total of 71 staff, A
comparison aof stadt Jevels over the pasd Foir
financial vears ks shown in the table below:

Staff Levels

A fourr iar ORI PUEFTSdRI

Cadepory Junir [upe [une  June
193] 1992 1993 194

Sraintory appeniments oA d 4

Investigative stali 53 B2 48 44

Administrative staff I 15 17 18
Trainess 1 2 . 1
Tatal 4 % T b |

The above figures tnchade staff on leave

withionk pay and thwir n'FI-].'II\.'\:'I'Ih!l.'II.‘-.

WVWALEC e e mienis

The 5%].1.r|.1l:nr_g.' and Cher Offeces Kemunéerybon
Iribunal determined a six per cent inorease for
this Chmbudsman and SES staff to compensate
for changes to fringe benefit tax increases,

All public sector staff received a four per cent
-..1[.1[:.' INCTsEse in j'.'l:||.|.1.1r:|.' 19k a5 & result of
the Public Servioe Association sucoessfully
arguing im the Industrial Commission thal
such an ierease should be paid. A further three
per cent increxse will e paid in Movember 194



There were no other exceptional movements
in wages, salanes or allowances.

Hesiruc iure

O the 16 September 1993 the Ombudsman
anniunced his deciston b restructune the
odfice, The key features of the restruciure wone:

#  the coeation of twao |ﬂ.r]5-|.- upe:iﬂ]'nul.d
imvestigation teams, one lo deal with
:'umpf.ll'nb-: abut Fulil:i_- and the other to
deal with complaints abowt all other public
authorities, including local councals;

& the creatiom of two leam manager positions
bon cverses Hhe activibies of the leams;

% the creation of pdditional Senior
[nvestigation Officer positions. to provide
supervision and support o Investigation
Officers and deal with more complex
matters; and

£ all investigative positions were to be filled
on a permanent basis rather than by
lemporary conitract arrangements that lad
been the practice for @ number of years,

The decision of the Ombudsman bo il
positions permanently required all positions to
be spilled, advertised and filled by a
nrl'npriil:i.w splecHon process, Mot rumil:in-ru
were permanenlly filled by the end of
Descernber, 1993

Administrative and investigative delegations
wire also reviewed in light of the change in
structure. Team Managers were given the
meces=ary authority o manage thedr teams,
The Premier's approval wis also obbained to
delegate to these new positions a suitable level
of financial debegation.

Joty evaluation

As a resull of successfully introducing our
b evaluation process, the Ombudsman was
delegated the authonty to classify and grade
m-.wlr creabid i:u:i.:lﬂ:rrn. This dEl’L“E,.iHI!}Il Wwas
miade in December 1993 by the Diirector
General, Department of Industrial Relations,
Employment, Training and Further
Education. Before receiving this delegation
the Chmbudsman was reqquited by the Fublic
Sector Management Act to refer classification
anad quin“ matters 1o the Public
Emplovment Belations Service.

Performanca ma Mgl emeint
Due to the restructure of U office, the
imtrodaction of pﬂrlnlnunm mAnAg Mt
was defersed until all appodntmients umnder
this new structure had been made,

At the hime of writing, agreements had been
negotiated with all general ares staff and
negotiations were underway between
supervisors and staff in the podice team and
administration area,

Training and developament

Saaff attendded a variely of courses
throughout the vear. The major focus and
commitment of training resources was to
investigastion courses held twice durning the
wvear, The courses, conducted by (he
Australian Federal Police in consullation
with gur office, will be held again later this
vaear and will include investizative stall from
another agency

Another key Iraining area is mediation,
Diring the year, 12 staff membiers attencled

an externil traiming course focusing on the

maesdiation of complaint=.



Omoe again, we used the resources of the
Adult Migrant Education Service under the
Skillmax program to provide English
Iangruage skills to staff from non-English
speaking backgrounds,

The average number of days spent on
training each staff member was 3.34 days.
We mel owr obligation under the Traiming
Crupranbes Act.

Dccupational health and safety
I:h.l.'riT!E Tl'hﬂ":j‘l:‘:ll’-‘l mthn.- in.-zpe:':liun Wiks
conducted and identificd problems were
dealt with. Mo maps eccupational health and
aafely ssues arose during the year, nor were
there any significant worker's compensation
claims,

Occupational health and safety matters have
been e imnwd'iabu[}r and I.‘H'Hll:ti.\"'ﬂl.:." dlaale
with by referring them to administrative staff
fior action, For this reasom, the CHES
workplace committes was disbanded and
overall responsibility for health and satety
matlers (5 now delegated to the Human
Resource Managoer.

Egual emplovment opporiunity
(EEO)
Our major EEO achicvements for the year were

4 Ihe intreduction of performance
management system for staff;

4 the finalisation of the job evaluation
provess; and

4 atendance of staff at English language/
skills courses.

Representation of EECY Target Groups within Levels

e i ok A |
Tadal I Women MNESH Total Wamen MNESE
Saail Staff |
Beedow Clherical Offscer
Graida 1 2 2 100 T 1R 1 1 100% 0 0% |
Cherieal (Hificer
Grade 1 - Clerk Grade Iz 10 % 1T s 13 12 2% m s
AkeC Grades 1-2 L3 6 100 3 % 5 5 100% 3 e0%
Ak Grades 3:5 7 5 Ti% 2 1R 12 o 5% i 5%
A& Gradis /-9 ar .S O 3l I4 45% 5 16%
AdeC Grmdes 10-12 3 F o e 5 3 0% a 0%
Al A% Geade 12 L] 0 v 1 8% i i % a 0%
Tuodal | 71 47 % 7 ws | 44 02% M

Representation and Recruitment af Aboriginal Emplovees and Employecs with a Phvsical Disability

199103

199394

Tatal emphiyess 7l 1 1%

Becrudted in the year 19 LU

" [-'n.':ph;l wiith a Ph:,.*sl:.al ;;I.uh!il:g,l.

Total stalf | Abociginal | PWPD®  Total stalf | Abariginal | PWFD*

9 13% 71 i 0 115

1 5% 26 LU o 0%




Fubure EECH indtiathves include:

% reviewing the EEQ Management Plan;

& updaling goals, strategics and
responsibilities to reflect the objectives of
the revised corporate plan and the
delegation of rr.e-rpunsi.’l:rilil}f achieved under
the office restructune,

Industrial Relations Policies
and Praclices

Enterp ri=e a dreermend

Siaff voted to begin negotiating, through the
Public Service Association with management
for an enterprise agreement. At the fime of
writing, discussion bebween the parties was
still taking place,

Linfair dismissal Claim

A former stalf member lodged papers in the
Industrial Commission claiming unfair
disenissal from the office, The matter was
seftled to the satisfaction of the [ndustrial
Commission, by negotioktions. between the parties.

Roesiruciures

The Public Service Association and workplace
group raised a number of Bswes affecting staff
as a result of the Ombadsman’s decision fo
redtructure the offioe, Fssues inclsded
advertising and filling positions and
management's proposed method of dealing
with staff not selected for appointment to
pissitions in the new structure,

Mew awards

Mo miew awards wers nug;ﬂtlat-ed. Hiwvewer,
during the year a new position of Senkor
Imvestigation Cificer {Ligald was created. The
specialist legal nature of the position led to its
classification as a Departmental Professional
CHffacer - the Arst suich classification in our office.

Parttime work

During the reporting year twio staff members
sought part-time work after resuming duty
from maternity leave, Both applications were
approved. A total of three permanent staff
now work part-time,

Duiring the vear, an [nvestigation Officer was
alse emploved part-time to provide assistance
om & shrt beem basis,

Girievance Procedure

Or gricvance procedure handling policy
weas feviewed amd revised during the year to
ensure it complied with the provisions of the
Industrial Relations Act procedure,

Absenteelsm

Sick leave absences of stafl are reviewed
regularly and staff with an unsatisfactory
record are counselled,

The workload i such that stafll continue to
forfeit unpaid hours on a regular basis.

Trainees/Apprentices

Dairing the reporting vear, bwo trainees
successiully completed both the on and off
the job components of their traimeeships. As
al the 30 Jume, 1994 we were employing ong
iraines under the Carverstart program.

We do not emvploy any apprentioes,

Chiefl and Senior Executive
Oflicers

Mumber of CESSES positions
EL:“-!_ "Tul..:lEE.I'SITuL:H.'EJEE?-E
AL IES | Ak RSN |

Eight . | :

Seve | - -

Six I -

Five - =

Fosir 1 ]

Three -

Two 2 4

O 5

CEO wesler S11A®

Tuodal & 4

ACEC posifipnts Trstaf ieoder S70A of He Stafutony and
Other Offoces Remmncrataon Acd 1975, siod imelwbed dis
Sotifiale 1A of b Prblic Seclor Mastgemenl Aot 1988

Mo SES positions were filled by women.

Ombudsman’s
Performance Statement

The Ombwudsman's performance stalement is
found on pages e Bor fime of Ahas risprt.
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General Management

Cultural statement of intent
During the reporting year we were recuired
to develop a document identifving how we
would implement the government's Charter
of Principles for a Culturally Diverse Society,
This document is known as the Shfemmeid of
Titferit and i= available from our office. In
addition, we have been identified by the
Ethnac Affairs Commission as a key agency
and therefore must develop a strategic plan
o hoaw the Stadeimend l.l:r Trateard will b
implemented. This strategic plan will be
monkiored by the Ethnic Affairs Commission

Research and development
The Offtce of the Ombuadaman was nodt
involved in any research and development
projects.

Owverseas travel

The Ombudsman travelled to Singapore in
September 1993 to deliver a paper at an
intermational conference Cumlily of Service dn
the Puchlic Seclor - Towesds Exeellence. The
conference organizers paid the travel and
wccommsdation costs of the Ombudsman.

In Januaey 1999 the Ombudsman travelled (o
Canada and the United States of America (o
further his inguiries mbto race relations and
law enforcement agencics in connection wilh
his inquiry info race relations and e RSW
podice. The cost of the travel was paid for by
the Police Service as part of thear
comunitment to pay the Ombudsman's cost
of the inquiry,

In May 194 the Ombudsman travelbed to the
Linited Kingdom, Canada and the Unibed
States of America o further his enquiries into
complaint handling in the public sector, The
cost of the iravel was met from our funds.

Consultanis

Chiring Lhe Vear we used 4 numbser of
consultants to provide cxpert advice and
assistance. The total cost of all consultancies
s S 59

sl iareies oS of or in
exeess of SA0000

Doll Martin - information strategic plan for
the Crifice, This plan assisted us to develop a
id for additional funding froen thie Treasury
o improve gur ourrent technodogy. The cost
of thie consultancy was 533,750

Consultoncies costing fess han

S AN

There were Five other consultants used by the
Oifice during the reporting year. The botal cost
of these consultancies was 515,140

Codde of conouct

The Code of Conduct for the Ombudsman
was published in the 19991492 Annual Report.
Mo significant alterations or additions were
made this reporting vear.

Financial Management

Major works in progress
Wi have no major works,

Land disposal
We did not dispose of any land or property.

Funds granted o none
government organisalions
We did not grant any funds to non-

government onganisations,

Risk management and
insurance

The responsibility of risk management is
devolved to individual managers in our office.
Finamcial risk management is only one
component of our overall risk management
plan. Other areas where risk management
principles are applicd are the investigation
area, where complaints are assessed to be
further investigated or declined.

We participate in the NSW Treasury's
Managed Fund which is the state

EUVETIOW NS aplf insurance scheme. The
schemie is administered on behalf of the
governament by the GIO. We select the lowest
layer of insurance offered, as the number of
insuramee claims we receive ane nrg_ligih-h.

value of leave

Thie monelary valwe of recreation (annual)
beave and extended (long service) leave owed
im respect of all stalf the 1992 795 and 19939
fimancial years shoswm in the table below.

Value of Recreation and Extended Leave

Yearendisd  Yearended

{ Rocrealion Leave S217.808 1767
| Extended Leave L rley T 313540




Accounts pavable policy

W contimae o i.'|11p|i_-r.ru_'nl an acoounts
pavabde palicy. The policy states that all
acoounts shall be paid within the agreed lerms
or within 30 days of receipt of invoice il terms
are not specified, Suppliers are notified of the
palicy in writing when orders for goods or
services ane placed with them.

Accounts of Hand as at 30 June 1994

Currend Die widhin due date) S A5
L= tham HE days overdue -
Between MY ard A0 days ovendise .
Between fl and 90 days overduse -
Muse thar 90 days evendue -
Tofal accounts on hand Sl 445

Wi ru:gl,ll.;ﬂ].' Y ey LT paymanks P-|,1l'i|;].'. Wi
alrm ko pay all accounts within the vensdor
creddit berms 98 per cent of the time. The
varianoe 15 due b further consultation with

viengdaors,

We have not been required to pay penalty
rberest on 1:!|.1Iﬁtnmlir'||:.1 Acviaints.

Stores expenciure

Major Assels
Major Assets on Hanad

Dreseriplicn As Adquiss  Dep As
at 125 2 oy at
lune lune
93 o]

Mimi compubers F - - b4 |

Termvirsl servers F 1 - kS

Persenal computers 37 1] 1 Ll

Ternsinaks 78 : S |

Prinders* o 3 9 14

Fhodcooglers b : i 5

Television &

|

viglen el Nt T

*IH s enfpustoer! o maide Fo phae opedig Belamee as
tae dizpaosal of o mumber of primters e ool reconalnd m
Lizai _;-,-Ur'-: Fpard

Recycling

During, the reporting year we formally
eatablished a recycling policy. Paper
products were initially transported toa
paper mill for pulpang to ensure
confidentiality was maintained. To
streambine this sysbem, we contracted a
security shredding company bo collect waste
paper on a regular basis.

Stores Expenditure
1992797 - 1993544

5120, 0D

5100, CHD

S0, 0y

S60, 000

340, 00

S20, 000

]

inﬁzna
:IEMH!

Mode: Experditure rose sigrificantly ir May ond fiore as Bie office nedertook o oumber of maper propecls
inctieding the prurchase and fustellation of o e defeplaone systesn costing 378,000, T addition, fir-our
minfificealfimis doere complefad ol @ cosd of S20000 and  conprater Tirnfware wons prirchased



Flnancia

Most of our money (% per cent) comes from
the government im Hhae form of a comsodidated
Farsd appropriation Wi also generale revenuo
rhr|'-1:I|.'||1 thi sale of '|.1I.1|.'lii|'.'.llil.l:II:‘1-_. COANUIMSS106S
oy paytol] deductions, trainee training
-1|'!'n-:i-:l:|.', bank interest, an ||:|lJ.|.|.=i!r'_'.' donation of
Pardware and special inguiries such as our
‘Race Relations and Our Police” ivguiry which
i fumded by the NSW Palice Service. In
comiparisan o the previous year, we
penerated significantly more revenuse. This
was mainly the risult of funding for our
special Inquiries and also due to the computer

hardware donation.

Self generating revenue
A eD gerr COR risan

P

Muost of our meomey {71 per centh is spent on
employes expenses. These expenses include
salaries and WIS, ~.|.1p:=r.||1nu..1|!i.-::-n
entitlernents, long service leave, workers
compensation insurance, payroll bax and
fringe benefits tax. Last vear we spent more
than $3 million on employee expenses. The
day to day running of the office, inchading
rent, postage, stores, training, printing and
travel cost about 51,18 million. Depreciation
o computer equipment, furnkture and
fittings and other office equipment cost
about STES K

Expenses
1993 = 19M

YRR ]

o | P =r

i

L]

P S
[ 1%=ag 1l
Revenue
19935 - T
ol pregrTTs L
Bronn prerviad
LR

Frve oy wmanm
i

suminary

T rmre sapbeaady 140

Pty ' ik 1

Besdpsiry |30
L
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Oporating Statement

For the year ersded 30 fune 1994

Evprnses
Operating expenss
Emvployee reladed
{hier |:n|'\-|'r.|[ir|g1lh.|1'.||u-h
Mainfenance
Deprociation
Total expenses

Revernwes

Lser charges

Ohibser

ranis

Total revenues

St Do o male ol

plant and eguiprment

WET COST OF SERVICES

Government Cantributions
Consnlidated Fund recarrent appropriation

T CEpPEAnT? '||-:.. o rowen o O o laabilicies
Surptus/{deficith for the year

AgciingiLaed nurpll.ln-."l'nlr-lh.'ul.'rl the beginming
of ihe yoar

Agcumulated sarplusiideficit) at the end
of the vear

Mol

4Lil

S0

5Lid
il

Slili)

&)

3. 13

14

Agtieal
1954

3383 925
1IELTH
T BTS
184,923
4,501 502

X740
.19
i R
141,246

[5.579)

48T

4. XX 000
LU RE

(42553}

=)
sl

1663

The acomnpeaiareg nobes forny part of aese siafemeeds

Budget
1994

3,404, [N

1,203,000
26,000
LRS00

4,908, 000

INLEE
#7000
1, DN

4.824,000

4,227 wd
LR

C25H,(NNN

=1 ¥
T SRR

32n,222

Agtual
1943

3,304,314
14K, 586
35,071
17,219
4,622,290

2,397
fr, 54
22441

L |
4,508,065

4,165,000
334,809
6,256)
650,478

5A4,222

A0z

Statements
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Statement of Financial Position

At M Juane 19999

Curreni Asseis
Lash
Receivablies

Prepayments
Total Currend Assets

Moo Current Assets
PMant and equipanen
Total Mon-curren! Asseis

TOTALASSETS
Currend Liabilities
Credilors
Provdisains.
TOTALLIABILITIES
NET ASSETS

Fquity
Accumilated surplus

TOTALEQUITY

Cash Flow Statement
For the year ended 3 June 1954

Cash Flow from Operating Activities
Paymuenks
Empdoyoine related
Other Operating |
Maisibinnnce

EEI.TIPH:
User charges
by
Granis

Total Met Cash Used on Opesating Activities

Cash Flow from Invesling Activities
Furchases of plant and axjulprEneiv

Proceeds from the sale of plant and equipment
Tutal Met Cash Cutflonw oe Investing Activities

Met Cash Outflow feem Operating and
Invesiing Activities

Government Funding Aclivities

Consalidated Fund recarrent appropriation
Total Met Cashy provided by Government

et Increase'iDecreased in Cash
Openin g, Cash Balance

CLOSING CASH BALANCE

Thee accmmipaniirag noles forme parf of these shrtemenls

Muokes Actual Huﬂﬂ Actual
1904 1954 1943
5 3 5
3 5253 1,000 T
1,520 . 3,933
7 _ST80 75000 92002
63965 Th000 ]
# THEID  B48.000 FO2518
30,610 SAEO00 T TO351A
THASE 624000 B90,517
5 7,683 95 0N L=
10 176,247 127 000 217 808
252,030 _RZ0M 306,295
. #1663 02000 584222
11 Si1663 MO0 SR
541,663 302000 S842E
Mmles Auctual Budpged Actual
1994 1994 1993
4 5 Y
Q85930 (3209541 {3,140 855
(LI555937) (1,136,925 {1,069 741)
__ 97 WS <
_W55186) (4400385 4,230,626
3,740 2000 2,397
104,146 BE645 5,564
23315 22,000 22,441
130,201 112645 31,402
M6 WI23885)  (4.287.744) 14,199.224)
(191,351} {30, 30000 Fe
_ VBT i3 N 155,518
CHAIATEN N8040 (4,268,742
4,237 000 4257 0] 4,185,000
AZIT000 42000 4,165,000
18,7550 191,044 903, 742
92044 92,044 155, 756
4 — 5 i ey



Noes 1o and Forming Part of the Statemaents

[. The RDepartmental Reporting Entity
The Oifice of the Ombudsman comprises all the operating activities of the Office,

2. Surmumary of Significant Acoounting Policies

The Office’s Financial Report has been prepared in accordance with Statements of Accounting
Concepts, applicabie Australian Acoounting Sandards, the requirements of the Prbfic Finaece amnd
Arafit Act, 1953 and Begulations, the Treasurers Directions and the Financial Reporting Directives
published in the Financial Beporting Code for Inner Budget Sector Entities,

The Ohperating Staternent and Statement of Financial Position are prepared on an accruals basis,
The Cash Flow Statement 15 prepared in accordance with AAS 28 - “Statement of Cash Flows",
using the “direct”™ method.

The Financial Report is prepared bn accordance with the historical cost comvention.  All amounts
are rounded to the nearest whale dollar and are Exprp.-s.r.'d in Australian CUTTENCY,

Accounting policies adopted for the preparation of these financial statements are consistent with
those used in 192,93,

(a} Valuation of Mon Current Assels
The cost method of accounting is used for acquisitions and valuation of assets regardless of
whether assets are acquired separately or as part of an interest in another entity. Cost is
determined as the fair value of the assets given up at the date of acquisition plus costs
incidental to the acquisition. Assets donated by Industry are valued at fair value at the time of
receipt.

(h) Capital and Maintenance Expenditure
The Office did not receive capital funding in 1993/%4, Maintenance expenditure (including
pericdic major maintenance) |s accounted for in the Operating Satement and & specifically
statisd,

(ch Diepreciation
Depreciation is charged for on a straight line basis against all depreciable assels so as to write
off the depreciable amount of each depreciable asset as it is comsumed over s useful life.

id) Employee Entitlements
Thee cost of emploves entitlements to long service leave and superannuation are included in
employee related expenses. However, as the Office’s liabilities for long service leave and
superannuation are assurmed by the Crown, the Office accounts for the Liability as having been
extinguished resulting in non-monectary revenue described as “Acceptance by Crowen of Ciffice
liabilities".
The amounts expected o be paid fo emplovess for their pro rata entitlement to recreation
leave are accrued anmually at currend pay rabes,

el Inventories c
The Dffice has no inventories of material value. Any purchase of stock (viz consumalblest are
EHFH.'I.'L"H.'d dHTi:HE 'HIL' :|-'\E|1.T.

(i} Revenue Recognition
FIII'IL‘HI'IF trovm othier agnixies for the eonduct of Eparinl Inguiries is treated a8 revenue and is
not offset against expenditure. Amounts received in 1993,/%4 were:
The Legislature (Homefund Inguiry) 851,979
MEW Police Service (Police/Bace Belations Inguiry) 532614

ig) Government allocations
Monetary and pon-monetary resources which are allocated to the Qifice by the Govermment
and which are controlled by the Office are recognised as revenues of the financial period in
which they are received. Mone-maonetary allocations are recognised at fair value,

{h} Reclassification of Previous Year's Dhata
Where necessary, previous year's data has been reclassificd to facilitate comparison,

L



3. Buigel Review

The actual Met Cost of Services was 4 decrease on budget by 5189466, This faveurable result was
largely due to the Dffice restructuring as recommended by the fuint Parliamentary Comumittee:

ard also the funding of speafic inquires by various agencies.
4. Operating Expenses

(i1 Emsphepoe pelabid oxpenses omprise:
Salarees and wages
Superanmuation entitlemenis
Laong Service Leave
Wl o bon inserancn
Payroll tax and fringe bemefits tax
Cther

dii} Depreciation is charged as follows:

Computer eyui prment
Fuarmiture and fistings
Leaschold improvement
O (e exuipimend

(i) Fevs for Servioe
E‘H:PI.'I'I.IH relating fo consultancies and awdit fees fextermal) amounted
I 545,590 and 9,300 respectively. Comparative Rgures for 1992/93
amiaidesd 1o S10EA40 for consultancies angd 55300 for audil fees,

(iviset Loss on sale of pland ared equipment

Comprises profit on sale of equipment, and adjustment of minor
ﬁpierdlh.lnﬂ pq'ﬂinu.slj.' f.apil:.llishd_

S Opserafing Resvenues

fil User changes comprise the following ibems:
Commission o payroll dedisctions
Sale of Annual Feport
Sale of Special Reports b Parliamsnt

fiik Other Revenie
Tradrsee Tralning Subsady
Bank Enterest
Miscellaieonis
- Industry Donation by way of Compuater Equ.l.lpm-ml:
Spevific Prajects

Ciriarants
"I'l'uirlumﬂal.:l.l}' E'ruhud.y {ATS Career Start)

&, Current Asseis -Cash

Cash on Hansl
Cash at Bank
Tokal Cash

jig

19494 1993
5 5
207 B2 2,759,052
268,305 242,394
AhH13 G4 A1
23,001 18008
]915.5'1‘3- 194,358
. — 07T
3 3'12 'I'E 3304314
1994 1993
5 §
86,221 B Zesd
13 12,90
40,957 45,060
44,7249
184,923 1?’!‘_&[?
1994 1993
% 5
L1 s
1020 420
2110 1272
740 2397
19 1993
1,465 11
A7 -
7,053 5653
pe_¥ T -
93,393 ey
134,191 6,564
Lh ) 1953
_ IS LN
23315 — . L
1994 10u3
5 H
w0 500
. ", S
IS ___S1O0H



TOourment Assels - Prepavimenis

j Lo 1993
L3 5

Salares & Wapes 5554 14,221

Advertising 540 . '

Mambrmance L =

ithaer K55 - 4

* Rt ; FATY R2.B03

Subscrrption Maintenince 6. H4H O Tl

Tralsing o 203

Postal 2443 -

Mlator Wehicle 1,74 -
« Telephone KA .

Copeultances r 4,450

ehaer - 4 49

___ 37180 —

B, NonCurrent Assels - Plant and Eouigamenit

Computer Furnitute  Leasehald Diffice Tatal

Equipment & Fittings Improvement Equipment

1994 1993 1994 1593 1904 1993 1994 1993 1994 1903

4 L 1 5 5 5 5 % i
At gl unkess
ithemwise skabed
Balarce 1 July 413527 AR4AED  IZ9NTe IUAES 490034 ANLRD ZX9502 22068 1.26059% IIIRBER
Aukditianins A RN - E o R e v - BASHT M4} 2I2TD PLINE
Disposals CRUREE T Y h . - * = [3&01) 2558 CHEAM (A
Balanoe M june  © _4TZATh AIABI3 12847 12057 SIAMGY O HLI4E RITD LAALAG: LS50S
Aocumsslated depreciation
Raliarece 1 July AR ATOT O 4TIRS MAOT 1490301 T0EDHR LETA403 BTRART BeLOTT 008 =
Dprvctation lof

ihe year RAZIL  BO2SS  BA0CA  Q19RE ddhed  AOEE2 MTI AR0eE IR4G08  EPRIER
Writehack om -

Disposal Poorapping - 29.0HE) (415 - - = = WROEDD 200X (AR 15a) {23436
Radance ¥ frane 80400 ZI0ES. _e0A10 4TS5 1001 LSRSML BOOSL JALAGE. TULESG  S6307T
Wreem Dowen Viahiee
Akl aly 19WIA7S I 2440 UE0S]  MOSSD MIATE  BRSe I0TI1 TOLSNE e
AL M) i 19 190ATS  MRdaR RLAS 3RS ML 1WGT SAS54R  TI0AID TOLS18
*Irve s choruatoed exquiipetenl valussd ot SIEL
o, Currenl Liabilities - Crediiors

1994 1993

3 5
Salaries and Wages THY 320
Accrusd Exponsis Fagr 8,15
_ThBRY —

10.Current Linbilities - Provision for leave entitlements

> 1904 19493

§ $

Balamce 1 fuly 217 808 207 My

Pl slusing vear - LML 1440 (17215

Provided during year 266 S8 __188NT

Balanoe 0 fune 176247 217808

LN



1 1 .Equity - Accumulated surplus/deficit

1994 1#93
5 -]
Buadapee 1 Juiky 584,222 GHLATE
Operating Result for the vear (42.55% i, 255
Balance 30 Juge 541,663 544,222
1 2. Commitmenis for Expendiiure
1994 1983
5 &
Lease Commitments ' 2.320,205 1,060,783
Aggregate vperating lease expendifsre conbracied for
at balanoe dabe bist ot provided for in the accounts: x
Moot later than omne year 424 B 637,100
ummmm}lmrbut norl later tham 2 vears 4278 A2 655
Laber than 2 years bul not laber than 5 yeans 1,252,007 .
Laber than 5 years 208,670 *
19494, 1993
] §
Representing:
Cancellable operating leases 24,530 11.23%
Maon-cancellable operating leases 2295 165 149563
Blom=cancellable leases are for space rentals that were regotiated in 1993/ 194,
13, Note o Cash Flow Statement .
(i} Recomcilistion of Cash
For the purposes af the Statement of Cash Flows, cash imelades Cash on
Harul, and ot Bank,
(i} Reconciliation of Met Cost of Servioes e et Cash Used,
ik s i,
" 1934 1993
5 5 4
MNETCOSTOFSERVICES {4.6HL67T) (4595 065
Adpstments for Hems pol invedving cash:
Drintioes by Indastry 13EE18) i
Dhepreciation 2t 179,219
Prowisbom for mecreabion legve 415600 10.802
Acceplance of Crwn of liabilities 5118 RE T
{lncneasel fdochease in reveivables 2413 (3,755}
{Increasel/ decrense i prepaymants Ha42 (16,173
Ineredse Medecresse) in creclitors 111.58040 (115,235
] {g.alnhl'm o sale of Phn.l 5579 el
ardd eguipmen|
Net Cash used in Operating Activities WAIRAES)  @199.224)
1 4. Program Information
{i} This C¥fice operates on oe progrm “Investigation of dlizens’ complaints and
munitoring and reporting on lelecommunicatbons intercepiion activitles™
Thee cibjective of the Program is bo penmit an irdependent dncuiry ingo citisens’
oomplaints agains decsions and actions of Stake public sector bodies and for
their officers. To ensure eligible anthoribies compliance with telecommunications
inbercepison kegislation, To pesform an externall seview furction under the : ke
Frovdom of Information AcL
Gi) Geverament Allocations 14994 1993
5 ]
Consolidated fund recursent allocaibon 4307000 4, 65,000
Croanm SCCEpAane o leabilibies
Lo Service Leave Expense SaH10 4 415
Superannuation Expense 268305 T
_ 4592118 _ 4500809

15.Comtingent Liabilities
There are re contingent liabilities a1 balance date,

16, Linclaimieo Monies
There are no arclaimisd monses al balange daie, L

EMDOF AUTNTED FINANCIALSTATEMENTS
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Appendix

nment Complaints Determined 1993 -1994
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Appendix

Publications
Special Repons o Parliament

1976-77

Mo, KIF 22877 Report concerndng the resumption of
lamd h-}' oo Shire Council.
{Bosamguet

No2ds 24877 Report concerning the destraction of
trevs by Lismore City Council,

1978-T4

M. i 291178 Report concerning the investigation of
certain :c_:-mplain.h'.- made h}' i:-rLﬁa:m-:'n-'-
b the Royval Commission into M5
Prizons.

Mo, 98 21279 Report concerning Inverell Municipal
Council { Bailey)

1981-82

M, 9] 4382 Feport on the effectiveness of the role
af the Ombudsman in respect of
|:-nr.r|pL1in|:'\. .1;._1.:i:||.-'\-1 |.111I'i|.'|.~.

1982-53

Mo 2 11882  Report on the imitations re handling
complaints against police - Tow Truck
Eacket,

Mo 57 14962  Heport on the limnitations re handling
|:|:||1|F|E..'|:'|1I;'\. .1p|.1i|1¢|! Fh.Tlil:'r.' - Blank
Search Warranls.

Mo 5% %682  Eeport on the assault of Maria Jason at
Mulawa Traintng and Detention
Centre

M, &0 24.6.82  Report concerning oell searches at
Parramatta Gaol, Januwary 1951

Mo 81 Septd2  Report on Silverwater Bus incident,

B 113 29001182 Beport on inadequeate compensation
for the acquisition of land in open
space, cormdor and similar 2ones -
Cepartmment of Environment and

Planmimng:,.

. 16l

. 162

. 163

. 1

B.AES

1B 3413

18343

18.3.83

16383

18,1052

526

18.11.83

231143

4.5.84

1584

Repuort concemning complaint againsd
police by CAMIPP Lobby Lid,

Report on complaint against police by
Meil Andrews, Solictor, Aboriginal
Legal Service.

Rn:pnrl on mmpl.':inl: .1|q.|i:1.-\.! |:l|.1li|:'|.ﬂ ['--}I
Mlr Allan James Matheson

Report on complaint against police by
Mir E L Mam

Re}'u_'url on |_'4_'||'npl-..'|i|nt ;:F;.rim:t Fhllin: l'l:r
the Aboriginal Legal Service obo May,
Donm, H-n:..'d & [‘L‘Ii]l."'_!.'.

H\',"Fh,'lﬂ concerning Mr R O Osborne
and the Departenent of Health

H\',‘Fh_ll'l on thie affairs of the Farramatta
Police Citkzens Boys Club (Azzopardil
Report concernang Dr M Waindserg,
Crablyws Base Hospital and the
I'Jn:'Fh'l.rlmu:n.I o Haealth.

Report concerning Ald, B Antcliffe and
another and the Councl of the City of
5-1'|J|1L'!.'.

Report concerning Merriwa Shire
Counetl and denkal of Hability

Report concerning Randwick
Municipal Council and processing of
claimms,

Report concerning Mr H S5 Wills and
the Department of Enwviranemend and
Flamning.

Bepart concerning Mr [ k Briggs and
the Contracts Control Board

Report concerning citizens of
Mewtown and the Departmient of
Environment and Planning,

four

175



Mo 33

1984-E5
Mo, X

M 51

M 32

Mo, 53
Mo, 113
Mo, 155
Mo, 1687
Mo 188
Mo 189

Mo 196

Mo, 28

Mo, 2a
Mo 207

Mo 208

Mo 210

[

+.5.84

17,584

25.9.54

25084

26t H

20,1084

1.2.85

25385

25.3.85

25.3.85

1.4.85

1.4.85

1+4.85

11485
11.4.85

11.4.85

Report concerning the decisbomn te sell
parts of the Hermitage Beserve.
Report concerning Mr 5 Jones MP obo
Birs W ]| Smith and the Department of
Lands and the Land Commission,
Report concerning Mr [ Roberts and
Marth ﬁydm:r Munkcipal Courcil,

Report concerning the Secrecy
Prowisions and the need o amend the
Ombasdsman Act to introduce 5354 of
the Commonwealth At

Report concerming, Administrative
Procedures in the Traffic Bramch of the
MEW Malice Department.

RBeport concerning complaints against
Palice = Ainswaorth and Vibert,

Hl:purl concETning ther GIO and the
failure o reply toa reasonable request
for information.

Report concerning Flurstville
Municipal Council and Failure to
prevent alienation of public land,
Supplementary Report on Secrecy
Provisions of the Cmbudsman Act,
Report on the Corrective Services
Commission and the treatment and
rights of protection prisoners (Own
Mbotion),

Report concerning the Overshadowing
of Hyde Park {(hwn Motion).

Report concerning Mrs B Reardon and
Mudgee Shire Council and waber
supply. )
Rrp-nrt :nm;n.-rnins i.'|'|_i|.1rin. s maeed
by Mr Bogdan Okstaszewski,

Report concerning the need to amend
the Ombadsman Act bo make clear
that Local Council Employers ane
within the definition of “Public
Aur}mril::,-'” wisdier Section 501k

Sew also report Mo, 59, 38 April 1986
Report concerning Swdney City
Coancil and actions concerning land
knotwn as the "Gateway Site”.

Hr'p-url' |:|.1r||.':-:rr|inﬁ K E‘I’.ll:i.'l. p.'l}lmlmhh.
Eeport on complaint by Ms B Clayfield
BIE ol Whilson's Creek Action f.':n.fup
about the Forestry Commisskon of
MEW failure o prepare s,

Report on continukng Inguiries into
complaings againat Eurebodalla Shine
Counctl (Hatton, MP)

L]

Mo, 289

195586
P 220

B 307

P, 34

Mo, 38

Mo, 39

[

M, 48

i 50

[, D

M Bl

1986-87
Blo 138

13.6.585

e

X)L 10LES

7480

7486

14.4.86

14.4.56

17.4.586

17.4.86

28.4.56

24.4.86

2B.4.56

13,1084

16,186

Eeport on NSW Department of Health
on procedural deficiencies in the
laboratory of the Division of Forensic
Medicine.

Statement in reply to Minister for
Education, Hon B % Cavalier MP, re
Panania Maorth Public School.

.E"'"P"-:'" i E}I;Enl,.-],f L ove

Redevelopment Authority failune bo
r|.1rr'|pl_',.' with EI" & A Act in givinﬁ
consenl for development - Grosvenor
Place.

Eeport under 531 & 32 Complaints by
Mlibis & MeKinnon.

Report re Miss W S Machin MP obo
Mr " Steward about delay in
irwestipating complaint that palioe
assaulbed Bind people.

Report concerming Mulwaree Shire
Cioncil Failure 1o give opportunity to
minke submissions, )
Feport an failure of the Department of
Corrective Services ko acoept
Ombudsman’s recommendations for
establishing command structure and
guidelines for control of prisons
during strikes by prison officers,
Riport on fatlure of Department of
Local Government to properly
i.11ﬂ..~xl'iﬂ.:|h|: i n:u'np]ailﬂ.

Report on failure of Department of
Corrective Services o acoept
Ombudsman’s recommendations for
payment of compensation for illqgnl
detention.

H:e-pnrt comcerning C ol employess
= whether Public Awthority within
Ombudsman Act

Raport on need to end restriction on
sapairee from which Omibedsman can
recruat inw*:.l.'iﬂ.'mm nf .:IIIL-EEJ Pnlirt-
misconduct.

R:i.'pu:rrl: o I.‘Il.'l]:p' in increasing rate of
slatutory interest om cutstanding
amounts of tﬂ:-m'pt-n.ual:imL

Report on need o amend secrecy
provisions,

Feport concerning the Board of Senior
School Studies refu=al to release marks
tor students who sat for Leaving & HSC
cxams prior fo 1978,



My, 259
Mo. 255

Mo, 257

MNo. 258

No. 325

Mo, 535

Mo 36

Mo 385

Mo, 365

Mo, 384

Mo, 371

Mo, 372

1987-54

M 442

27,1086

TLT1.56

14.11.56

111186

14.11.86

25.3.87

27487

8.5.87

8.5.87

8.5.87

12587

48487

12,887

Report on delay in imvestigation of a
complaint by Paul Mortimer

Haport on Port Eembla Coal Loader -
Maritime Services Board.

Report on failure of Tweed Shine
Council to regulate activitics of a
qUAFTY:

Boport on ex gratia pavments by MSW
public authorities.

Report concerning failure of Builders
Licensing Board to inform of
unavailability of insurance benefits
and b ive fedsons for denal of
insurance claim.

Beport concerning Bodgan
Ostasrewski and the résponse of the
Police Department to the report of the
Cmbudsman (refer report no. 195,
1.4.85)

Report concerning allegations
appearing in various recent media
reports and statements by the Minister
for Police that the polioe complaint
syatem is being abused. (532)

Report concerning delay by Water
Fesources Commizsion m processing
an application for a joint water supply
authority and failure to accept
recommendation to pay compensation
for delav.

Report on Mulwaree Shire Comancil’s
public liabikities claims procedures
where Iial:'ri.'lil:_:,r in respect of claims has
been denied.

Report concerning imcormect
impreenment for a fine already paid
and inadeguate initial investigation by
police (5.32)

Report conoerning the Board of
Optometrical Registration refusal to
give reasons for any decision bo reject
an application

Spectal Beport 1o Parliament on the
First Three Years of the Mow Police
Complainis System.

Report comwerning the failure by the
Commiszioner of Police to respond o
a report made by the Ombudsman
following the investigation of a
complaint by Mr E Azsiopardi alboul
the conduct of police

Mo 443 31LBET

Mo, 444 1987
Mo 445 3987
Mo, 446 4987
Mo, 447 10987
Mo, 448 10,957
Mo, 449 109587
Moo 451 19T
Mo 536 91167
Mo, 5 1001187
P, 41 16588
o, BF 31.545

Failure to comply with
recommendations contained in a final
peport umder 528 of the Police
Ell."EIJ].'Lﬁ'lJH I:AIlL-Eati.nml- o
Miscorducth Act. (Marashlian)

Failure of Commissioner of Palice o
implement recommendations made by
thie Ohmibudaman ina n.-pm-t on the
investigation of a complaimt by Dr A
Refshauge MP, about police conduct
during the Rediern Riots of 2 & 3
Moremiser, 1983

Failure to implement Ombudsman's
recommendations re arrest and police
verbal® (Matthews)

Failure of Police Department to
implement Cmbudsman’s
recommendations arising From his
reinvestigation of “Club 807 complaint.
Report concerning proceedings
conducted in the Police Trabunal
ari=ing from investigations conducted
by the Ombudsman (Parker]

Bepaort comcerning the need to ensure
the independence of the NSW
Chmbudsman’s Office from restrictions
of the Public Service Act and o
imcrease ik= pocowntabality o
Parlinment.

Proposed amendmant to the
Ombudsman Act to lbmit application of
Item 12, Scheduls 1

Failure b comply with
recommendations confained in a final
report uiwder 528 of the Pelice
Regulation (Allegations of Miscondwct)
Act (Power)

Failure te act on recommenclatiomns -
Bandwick Municipal Council,
(Leanard)

Decision to consent to discontinuation
of investigation of complaint
concerning the condwuct of the Assistant
Commissioner {Review), Mre B C
Shepherd.

Special Report to Parlioment on
proposals to amend the Molice
Eegulation {Allegations of Misconduct)
Act, 1975

Report concerning he refusal of the
Cosmmissicner of Modor 'I'r.mhp:l-crl: s
comply with secomemendations re
stolen mobor velickes,



Mo, B8

o, 69

1985-E8
Mo 18

Mo 1

Mo, 32

B, 142

1980-90

11588

11558

FEha A8

29,7.48

12.8.64

31884

10,1788

X 11.88

31389

1.5.89

158.8.5%

Report concerning the Council of the
City of Lake Macquarie's fiailure bo
implement recommendations
regarding unreasonable levy of rates.
Keport concerning Bellingen Shire
Councll and failure to implement
recommendations,

Report re complainis of police
mizconduct determined between 1 July
1987 and 31 May 1988 that were the
suh'prt of inm‘l:ig,al'i:'m wnder Part [V
of the Police Regulation (Allegations of
Mlisconduct) Aot

Tallaganda Shire Councl - failure to
implement Cmbudsman's
recommiendations bo el & minimom
amount of the rate under Section
12602 e Kii) of the Local Covernment
At for vacan! oo Jiable land.
Mizleading and inaccurabe newspaper
article alleging that the Ombudsman is
investigating Mr | Hatton, MP.

Fablure of the Darling Harbour
Authority to fully comply with
recommendations.

Faihure to obtain legal advice regarding
departmental charges, (amomyminas &
L)

Failure 1o obtain indepencent legal
advice regarding departmental charges.
tre Dept of Agriculbure!

Concerning a decision made on the
basis of inadequate legal advice
provided to the Commissioner of
Palice. (Hunt)

Inaceurate media scoount concerming
an investigation of Ashiield Municipal
Council.

Imadequate training amied FhJL‘L'dUl'EH af
the Special Weapons Operafions Linit
(Blackshaw)

Bequest for urgent amendment to the
Ombudsman Act to enable the
Chmbudsman toe delegate to the Deputy
or Assistant Ombudsman a function
conferred by S.1M2) of the
Ombudsman Act.

Failure to obtain evidenoe adequate for
the successful prosecution of 4 police
officer charged with assault
occasioning actual bodily harm.

19%)-97

199192

193,50

AND

4.4. %)

23590

6.4

19.7.90

L1050

14.5.91

216491

1879

212M

2.12.91

Failure of Ryde Municipal Council to
implement Ombudsman’s
recommiendations that it adopt a
policy notifying owners of adjeining
propertics of building applications
Concermming amendments
revommended o s Local
Government Act to require councils bo
notify owners of adpining, propertics
of building applications and to
vonsider the objections of properly
interested persons before determining
building applications,

Faihare of the Commissioner of Police
to Lake satbslactory action in relation b
pn:'l.linl,u- recommandations af (e
Ombudsman concerning a neview of
the Special Weapons and Operations
Squad procedures and instructions. |
Report concerning the operation of the
Freedom of Infermation Act 1989 and
ihe Functioms of the Oimbudsman,
Soliciting of donations toa Council
project from developers with
proyrosals before the Council for
determination. (Baulkham Hills Shire
Council)

Report concerning the Independence
and Accountability of the
Ohmbudsmian,

Appointment of an Assistant
Chmbudsman.

Spction 3 Et-u,npml't: Public inberest in
Eeleasing the Ombudsmans Report on
Chperation Sue {(Redfern Raid),

The Effective Functioning of the Office
1.1[ I:|'||.- E'hnhulu:‘l‘lm‘i

Report on the role of the Ombudsman
inn the management of complaints
aboub polioe,

Pubkic imterest in releasing the
Ormbasdsman's Beport on the failure by
Oificers of the then ]J'L-pt of Family
and Commankly Services 1o responcd fo
allegations of assault of a detaines :Il'l;'l
detention centre,

Failure of the former Depd of Family &
Community Services bo issue
instructions o Superintendents and
staff on the requirement of the
Children (Detention Centres] Act and

its regulations, in terms of minor and
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serigars mishehaviour and, in
particular, instructions on dealing with
nszaults on detainess by defainees,
Report concerning information sought
im Qupstions on Modice by Mr ]

Hattom, M Tabled 111291,

Report concerning ihe Prisons
(Segregation) Amendment Bill 1992

Complaints by Mrs Carclyn Rige
aboud the conduct of the MNSW Police
Service

R'.-L'Pnrl: o Toomelah

Imquiry into the ciroumstances
surrounding the injurics suffered by
Angus Rigg in police custody and into
the subsequent police investigations,
Crmbapdsman’s Beport on the Local
Covernmient and Commumity Himasing
Program,

Oinbasdsman’s Report on the State
Elecberal Office.
Ehﬂhh.l!n‘lun’:'ﬂeph't o .A.":E.ul'nm
of Police Bias Against Asian Students,

The Meary /5SRA Eeport

Report on the Department of
Community Services and Brougham
Ressdential Unit.

WITHHELLD

Urgent Amendment bo the Police
Service Aok

Eeport of Investigtion inte
unnicessary dand excessive delays in
the handling of complaings by the
Complaints Unit of the Department of
Health.

PMroposed Amendment to the Freedom
aof Information Act T9H9

Urgent amendrments bo Section 121 of
e Police Service Aol

Hawkesbury City Council's Conduct
Relating to Orange Grove Mall
Richmaond

|m]:|mp-|.'r Avcoess and Use of
Confidential Information by police.
“Report concerning the decision o
withhold the award of Hwe 1988 Higher
School Certificate mathematics marks
s I.'_]u'isl:-::-phur I:L"lml.":." wits Esued on
17.2.94 but nod presented in parliament
I'.l_1_." the Ombudsman, I was, hivwever,
tabled im the Legislative Council by the
Hon. Virginda Chadwick on 2.3.94,
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Some Tips on Making a Complaint

Kace Relations and Cur Police - Summary Brochure

CHveer Pubdications

MEW Ombudsman Annual Beport 1992 1993

MNSW Ombudsman Annual Report Summary 19492 - 1993
Bace Relations and Char Police = Discussion Paper
Electorate Officers Information Kit

Couidelines for Effective Complaints Management
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Need Help?

I you think a WNSW public authorty, imdividual
public servant or police officer has acted ina wrong.
unfalr or unreasenable way vou can tell the
CDimbudsman.

ST 10 Cammipladn
First try and resolve the preblem yourself, If this falls,
contact us for help,

s 1 Makie @ Cormyalain
Making a complaint s simple. Start by calling in or
telephoning for adwice,

If vou decide to make a fermal complaint, it must be
in writing, Yeous can write the lefter in vour own
language. Il vou find compesing the better difficult,
we can help. We can also arrange for translation and
inberpreter servioes.

Wi Can Compdadn?

Any individual, company, organisation, association
or public authority with an interest in the peoblem
ha= a right fo complain.

Il D]y alomes i Coesy?
Mothing. The CHfice af the Ombudsman does. not
charge any fees bo investigate a complaint.

o Boorgd Dicses il Take?

The imvestigation of & complaint may invodve just a
few phone calls or may take several months,
depending om its ;mnp‘lm;il],r and the svidence o be
gathured.

Eloss ks Ay Compladnt insesshgabea]?

As a first stegs, we will usually ask the awthority for an
explamation of what happened. Most matters are
resolved at this slage.

If the Ombudsman decides fo investigate, i ks dome
confidentially. We will ask the authority to comment
an your :nqnpl.ainl: and o E:\:Pl.'l.il.'l = achions.

Theen we telf vou what the authority has said and
wihat we think of its explanation. We may also give
vou the chance to send more details or to mise other
Beaais.

When we have finished gathening all the facts, we will
conlact you o explain our conclusions,

1§ wee by mast investigate, we wll Exp]a.il‘l wh:.-'.

Fhows: C2am | Cosmtact the Oflkoee?

You can contact our effice from %am - Spm weekdays
or at odher times b'."' appoinkment. Whe are locabed at
Level 3, Coopers ard Lybrand Building

S80 Geprge Street, Sydney, 2000,

You can call the offioe on (021 286 TN or
1806 451 524 for the cost of a local call.



