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Management >
Introduction

Under section 30 of the Ombudsman Aci, the Ombudsman of New South Wales is required
to submitan annual report to Parliament. This is the eighteanth such annual report and containg
an account of the work and activities of the Office of the Ombudsman for the twelve months

ending 30 June 1993.

This report also includes an account of the Ombudsman's functions under the Police Service
:Enrnglmnts. Disciple and Appeals) Amendment Act 1993 as required under section 56 of that Act.
Material required in terms of the Annual Reports (Departments) Act is included in the report.

Developments and issues cument at the time of writing (September 1293) have been mentionad
in some cases in the interest of updating material.

The case material contained in the report covers the broad range of complaints made to the
Ombudsman from the significant and complex 1o the ordinary. The report aims to give the flavour of the
cross section of matters dealt with by the Ombudsman.

The Ombudsman during the period of this report was Mr D E Landa. @

Charter

The Otfice of the Ombuds-
man of New South Wales was
astablished under the Ombuds-
man Act, which was assented to
on 18 October 1974 and, with
the axception of Pant Il of the
Act, commenced on that date.

Far Ill, which enabled com-
plaints aboutthe conduct of pub-
lic authorities 1o be investigated,
commenced on 12 May 1975.

From 1 December 1976,
the Ombudsman was empow-
ered to investigate cenain com-
plaints against local government
authorities and in December
1986 that power was extended
to @nable him to investigate the
conduct of members and em-
ployees of local government au-
tharities.

The Police Regulation (Al-
legations of Misconduct) Act,
giving the Ombudsman a role in
the invastigation of complaints
against police, came into force in
1978. A significant expansion of
that role occumed in February
1984 when the Office of the
Ombudsman was given the
power of direct reinvestigation of

F]

complaints about the conduct of
police officers.

The Police Sarvice (Com-
plaints, Discipline and Appeals)
Amendment Act 1933 expanded
this rale even more (sea polica
sechion).

At the time it established
the Office of the Ombudsman.,
the then government said:

.there is a need for an
will approach in & consist-
ent way, having regard lo
the justice and merits of
gach manidualcase, com-
plairts made fo him an
adminisirative decisions.
The nead for independence
of the Otfice of the Ombudsman
was racognised by the statutory
appaintmeant of tha Ombudsman,
his Daputy and Assistants, and
was reinforced in February 1984
by tha declarabion of this Office
as an Administrative Office un-
der the then Public Service Act

The introduction of the
Ombudsman Amendment Bill in
April 1989 proposed that ap-

proval for the appointment of the
Deputy Ombudsman and Assist-
ant Ombudsmen be removed
from Cabinget to allow tha Om-
budsman control over those ap-
pointments.

A further amendment in
1983 enabled the Ombudsman
to present reports directly to the
presiding officer of each House
of Parliament.

As well, a joint parliamen-
tary committea was established
in Decamber 1990 to oversee
tha Ombudsman’s office.

In Novembar 1987, the
Dmbudsman was declared o ba
an inspacting authority in tarms
of the Telecommunications {In-
l:ﬂmapﬂnn} (New Scuth Wales)

As such, he is required 1o
regularly inspect the records of
those authorities which are able
io seek warrants to intarcept tel-
aphone calls. The Ombudsman
is precluded by law from report-
ing the results of inspections in
the annual report.

cont page 3
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On 1 July 1988, the New
South Wales Freedom of Infor-
mation Act commenced.
Changes tothe Ombudsman Act
in January 15991 maant the Of-
fice of the Ombudsman was no
longer subject to the FOI Actin
retation lo #s complaint handling,
investigative and reporting func-
lions.

Tha Office maintains #s role
as a body of external review un-
der the FOI Acl.

Aims and
Obijectives

Traditionally the Ombuds-
man was crealed to brng tha
lamp of scrutiny to the actions of
the executive to protect the citi-
zen from unfair actions. While
thers may be atemative means
of redress in some cases, the
Ombudsman has been seen as
a means of achieving resolution
that is less formal, less costly
and more expeditious.

The primary function of the
Office is to receive and, where
appropriate, investigate com-
plaints about matters of adminis-
tration, including determinatons
about the release of information

Access

under the Freedom of Informa-
tion Act, within the NSW public
sector, and about the conduct of
police and to report the findings
and recommeandations arising
from thesa investigations to the
authority concerned, the respon-
sible minister and if necessary to
Farliament.

Tosupportthis mission, the
Cffice has the following compo-
rate goals:

Complaint Assessment

To give priority to those
complaints which identity struc-
tural and procadural deficiencias
in NSW's public administration,
and individual cases of serious
abuse ol powers especially
wheara thare are no allerative
and satisfactory means of re-
drass.

Complaint Resolution

To resolve complaints
about defective public adminis-
tration.

Invastigations

To promote practical re-
forms in public administration
through recommendations aris-
ing from effective and resource-
efficient investigations emgloy-
ing fair proceduras.,

Dt >—

Com Handling in the
Pu Sactor ([CHIPS)

To promole the develop-
ment of effective internal com-
plaint handling in public: authori-
ties to ensure accountability and
customer satistaction.

Intarnal M and
hmunﬂw

To improve management
gystems and praclices to en-
hance service delivery and to
provide effective accountability

Financial Services

To make the most effec-
tive use of financial and physical
resources through improved fi-
nancial planning and conirols.

Organisational
Environment

To ensure productivity,
stal development and a crea-
tive, safe and satisfying work
Bnvinonmant.

Access

To increasa community
awaraness of the role of the Om-
budsman and 1o promola ac-
cess for disadvantaged groups.

Access to the Office of the Ombudsman is not restricted in any way, by reasons of residance,

citizenship or otherwise,

The address and telaphone number of the Office of the Ombudsman is:

3rd Level
580 George Street
SYDNEY NSW 2000

Telephone: (02) 286 - 1000
Toll free : (008) 451 - 524
Facsimile : (02) 283 - 2011

The Office is open to the public between 9 am and 5 pm, Monday 1o Friday.
Appointments outside these hours can be aranged. ®

HNEW Ombudsman Annual Report 1993
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Management and Structure

The principal officers of the Office of the Ombudsman are:

] David Landa, Attorney at Law - Ombudsman
John Pinnock, BA LLM (Syd) - Deputy Ombudsman
Gregory Andrews, BA (Hons) - Assistant Ombudsman
Kieran Pehm, BA LLB - Asgsisiant Ombudsman
Sue Bullock, B Soc Stud (Syd) - Executive Officer
Jennifer Mason, BA (Hons), - Principal Investigation Officer

B. Soc Work (Hons)

) No statt member of the Office of the Ombudsman is a member of a significant statutory body by
virtue of any association with this Office. The Assistant Ombudsman, Gregory Andrews, is a non voting

member of the Prisoners Legal Service Advisory Sub Committee of the Legal Aid Commission. @

Overview - The Challenge of Change

When | look back af the past year, the dominant impression is one of change and iis
impact, not just on this Office, but right across the NSW public sector, More often than not these
changes are In response lo a range of factors, particularly fiscal restraint. But | have also noted,
as a factor, the beginnings of a new responsiveness lo community needs and concerns.

Within this Office, | have
reviewad my approach to our
chronic financial problams. Tra-
ditionally. | have reportedio Par-
iament on the consequenceas of
inadequate fJunding, mast impor-
tantly a reduction in our ability 1o
met an increasing number of
cries for help from the public.
The Government’s response
generally has been nagative.

Some savings have been
achieved by increasing effi-
ciency, but the effort has been
overwhalmed by the upsurge in
the number of public complaints.,

A New Approach

Itistime for achange. Stick-
ing to the old ways is no answer.
It is not anough for an Ombuds-
man meraly 1o find fault, without
contributing to the improvemant
of the systems and the attitudes
which so often produce the faults
and the complaints we recelve.

A mediation course | un-
denook at Harvard University Last
yaar convinced me aven maore
sirongly of the value of an open
and more responsive approach
to complaints and complainants,
andthe office has pushed ahead
with a number of initiatives to
encourage this approach across
the public sector.

Out of this has come a
changed approach on our part
toward the government. | am
endeavouring to demonstrate fo
the Government that thera is
more than enough reason, in
dollars-and-cents terms, to rec-
ognise the profitability of much
of what the Office does and its
unigue capacity to do it

Although the response to
date has been mixed, there is no
doubt that the economics of our
investigations of public com-
plaints and of our special projects
mare than pays for itself.

Brougham Report

My Office's recent report
on the Department of Commu-
nity Services and Brougham
House, for example, while not
exactly walcomed by the minis-
ter, the department or s direc-
tor-general was not only ac-
capted, but was acted upon with
athoroughness and speedwhich
| axpect should save the depart-
ment a great deal of money in
improved proceduras, the clos-
ing-offof a major leakage of funds
and the cost of recurrent similar

problems.,

When one considers that
the Brougham Report could be
seen by the department as akin
o a consultant's report, the cost
of which might well have been a
hundred thousand dollarsin fees,
the overall benafit is avan
greater.

Such positive outcomes ana
mndicative of a new attitude within

MEW Ombuedsman Annual Repori



Overview cons

the public sector and my Office
will continue to advance the posi-
tive side of its work in the belief
that as a qualtty conirol mecha-
nism, the Ombudsman in fact,
saves the government many
timas the cost of our budget.

CHIPS

Projects such as our Com-
plaint Handling in the Public Sec-
tor program and its associated
mediation training, have confrib-
uted to a greater recepliveness
by much of the public sector 1o
this Office's work.

The CHIPS program itselt
has been well recaived. it is an
essential aspect of the Govermn-
ment's Guarantee of Service.
Without such an initiative, the
Guarantes of Service risks be-
ing seen as mere rhatoric.
CHIPS, however, will give gov-
ernment departmants the tooks
needed 1o deliver service and
solutions promised in thair guar-
antees, corporate plans and mis-
sion statemenis.

As almost 30 per cent or
moare of the complaints about
government departments com-
ing to this Office relate 1o serv-
ice-delivery issues, CHIPS has
the potential 1o reduce this cat-
egory of complaints and to free
up our resgurces for the more
senous and the major systemc
iBsuBs.

Although | believe that re-
ports which clearly reveal
maladministration and other de-
ficiencies should be viewed by
both Government and public
secior managers as valuable
performance audits, this has not
always proved to be the case. In
my report on Toomelah and the
Office of Abariginal Affairs
(QAA), | highlighted the consid-
erable deficiencies in the advice
the Premier, as the responsible
minister, was receiving and the

shortcomings inthe performance
of the OAA. Althvough this report
was received with hostility and
denial, its mapw recommenda-
tions were neverthaless subse-
quently implamented.

In micro-gconomic terms,
better handling of complaints and
reduced investigation costs can
add upto significant savings and
can beneft everyone concemed.

By introducing batier sys-
tems in this area and securing
thair accaptance throughout the
public sector, my Office saves
the government many times the
cost of our budget.

Consultation

To help achieve this kind of
outcome, | have embarked on a
program of personal consulta-
tian with chief executive officers
of government agencies 1o ex-
plain tha value of the CHIPS
program and 1o underding the
advantages available from my
Office’s involvement in this proc-
ess of accountability and open-
ness in dealing with complaints
and complainants.

| am also consulting with
CECs of agencies involved in
complaints about denied access
under the Freedom of Informa-
tion (FOI) Act, in an endeavour
taincrease the use of alternative
dispute resolution (ADR) wher-
ever possible. From our experi-
enca to date and from a review
ofthe New Zealand system, ADR
i5 a more allective torm of reso-
luticn than investigation in many
cases,

The Office also will survey
agencies on their perceplions of
the function of the Ombudsman’s
Oifice 1o pinpoint problems with
investigation processes and 1o
correct any inefficiencies.

On the police side, the Of-

MNEW Ombudsman Annual Bepori 1993
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fice continues to encourage and
o support the use of conciliation
in resolving the lower level po-
lice complainis,

Hopefully, these contacls
will encourage a more open atti-
tude to customer needs, both
generally and for FOIL.

Budget

Once again, | must repod
that while complaints continua
fo increase, resources continue
to decline. Future funding for the
Ombudsman’s Office looks pre-
carious, with budget projections
indicating a 1884,/1985 deficit of
$235,000 followed by $446,000
in 1995/1996.

It is too early for our initia-
tves to impact on our financial
position. To meat the problem,
we can cut stalf and cut services
to the public. But, when my Of-
fice istha last resor for so many
people, this is hard to accept. To
work within Treasury's cumeni
allocation in 1994/1945, up to
fve positions may need to be
lost and in 1895/1996 there may
need fo be a decrease of up to
ten positions. For the total staff
of 71, clearly the future of the
Otfice looks bleak.

Office Review

After strenuous efforts over
the past three years, the ad-
equacy ofthe Office’s resources
was examined recently by the
Joint Parliamentary Committes
on the Office of the Ombuds-
man. In addressing the Commit-
tee in December 1992, | said:

Three key changes o the
Office of the Ombudsman
i my term to date have
been undoubtedly in or-
dar:

cont page &
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Challenge of Change con

1.The seffing up of the
Jourt Commiiies on the
Office of the Ombudsman.

£ Complairt Handling in
the Public Sactor (CHIPS)
3.The Tink Committee -
legisiative changes to the
police complaints sysfem
(effective 1 July 18383)

The fourth has not | trust
yetcome about, but suraly
5 about to become mani-
fest. That is, the loss of
public credibility in the
Office of the Ombudsman
- and a refurn to the days
when i was perceived as
& foken - “A Tootiess Ti-
ger”,

The Committea’s role is
crucial in keeping a bal-
ance betwaen the admin-
istration, the executive
arm of governmemn and
the Ombudsman.

Ido not maan the commi-
tee = an advacate of the
Ombudsman, but rather it
be saenas anarbiratorfo
determing the conflict cur-
rently apparent between
the executive of the NSW
Govemment and the Om-
budsman.

The stakeholder in the dis-
pute is the Parliament and
the public. This is possibly
the mast important hear-
ing the Committee is ikely
to have for many years. it
is not just simply a review
of the resources of the
Ombudsman, because in
assessing that the Com-
mittee needs to judge just
what the Office has lo do
and how we are perform-
i1g o the delnvery of sany-
e expected by the pub-
lic. The Committee’s role
is to help and to improve
the offica's function in any
way appropriale.

windictive
lltlﬂ'. L Pﬂ.l‘tl.lmenh last
week (5/89) by former

chairman of l.hl: parliamen-

committes of the om-

; el s
OULFREEOUS,

when contrasted with the

performance of his prede-

cessor Andrew Tink,

Mr Tink's commities pro-
duced & meaningful and
valuable eontributhon
will produce dividends for
the public far years to come.

Mr Tumer showed hilmaslf
unable to rize above petty
party politics. This s unjuss-
tified and unforglvable when
dealing with the instibution
of the ombwdsrman.

My term of offlce cob-
cludes in 18 months, arcund
the time the OGovernment
faces the polls for re-glec-
thon. Long after I and the
present  Covernment  have
faded from memory. the lm-

Letters to the editor

Ombudsman o
no place for polltlcs

(1ce

the l.‘.l:mbt.ldi-mnHI Oifice wﬂ.l
b reinforoed.

Mr Turmer served his fel-
low committes members
poorly, as he did the insti-
tution of the ombuodsman,
and the NSW public. His

that ¥

days of Mr Tink, party polit-

and total honesty must pre-
After all, the office of the

Reckless Slander

Any hopes of the com-
mittee fulfilling its role as an
independent arbiter were de-
stroyed on the 8 September
1993, when the committee’s
report was handed down by
Chairman John Turner.

In tabling the report, Mr
Turner attacked the Office of the
Ombudsman on a range of is-
sues, noneé of which were exam-
mnedinthe repor. Consequently,
naneofthe issues covered inthe
funding inquiry, such as the de-
mand driven nature of the Of-

fice's workload and the neads of
the public, ware dealt with in Mr
Turner's addross,

It Mr Turner had any shred
of belied in the truth of his allega-
tigns, he was duty bound to raise
them during the proceedings and
to call for answars. Yet, he did
not. Instead, he recklessly slan-
dered both the Office and my
reputation under the cover of
Parliamentary privilege.

| have no doubt the Chair-
man's attack was as much a
surprise 1o his fellow commities
members as it was to the

cond page 7
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Challenge of Change con

Ombudsman's Office. 1 re-
sponded publicly on the iBssue
and immediately wrote 1o the
editors of the Sydney Moming
Herald and the Australian.

Besides senously damag-
ing the reputation of this Office,
Mr Turner effectively destroyed
the operation of the Joint Parkia-
mentary Committee on the Of-
fice of the Ombudsman. My con-
fidence in its essantial impor-
tance has been undermined.
| do not balieve it can effectivaly
function during the remainder of
my term of office.

The cost of servicing the
committee, providing @ with a
wealth of detailed information,
has been extremely high. It is
hard to see how, in the future,
scarce resources could be com-
mitted with any confidance to a
proCess now 50 severaly tainted.

Bipartisan Function

Joint Parliameantary com-
mittees concerning Ombudsmen
have always been bipartisan. The
rationale is, of course, that the
institution of the Ombudsman is
not only a valuable public assat,
but an institution of the Parlia-
ment itself.

This Office is a relatively
young institution, yet with its role
of watchdog and investigatoritis
emerging as a crucial building
block in an effective and account-
able public sector. The Ombuds-
man is a truly indepandent qual-
ity control mechanism, not par-
allellad in the private seclor.

This is not to say that the
committee should be uneritical.
Indead if the commiias weana (o
believe inthe truth of any of what
Mr Turner said inthe Parhameant,
its clear duty would be to inves-
tigate.

Interestingly, neither the
Fremier, the Deputy Premier nor

the Attorney-General gave anmy
suppor toMr Tumer, The formear
Police Minister, the Honourable
E P Pickering, MLC, although
admitting he sutfered from tima
to time whan on the recaiving
end of critical reports about his
dapartment, acknowledged the
efforts made in brnging about
constructive change in recent
years, and | thank him for his
remarks in the House.

ICAC

Unfortunately, Mr Turner
was notthe only parliamentarian
to resort lo the shoot-the-mes-
sangertechnique during the year.

Following a major inquiry
into a police complaint by MrLH
Ainsworth (refer police chapter),
the present Minister for Police,
Mr Griffiths, announced in Par-
liament that a complaint against
my office by a police officer who
was named in the report had
been referred to the Independ-
ent Commission Against Corrup-
tion {the ICAC).

The office was put to con-
giderable expensa to rebut what
was a totally unsubstantiated
atlack.

Rathar than have thosa
necassarily-incurred legal costs
reimbursed by the government
as is commonly the case whare
parliamentarians and public au-
thorities are called before the
Commission, the office is left to
bear a substantial proporticn of
the costs oursebras. My requests
for reimbursement and for budget
supplemeantation have been un-
successiul to date.

From these attacks, to-
gether with our continual under-
funding, ong can only conclude
that the Office of the NSW Om-
budsman does its job too well!

It is also disturbing that the
Commitiee’s report, by its refer-

ences to evidence given befora
i, gives the impression that |
have resisted an extarnal man-
agement review of his Office.
The correct posiion, as made
clear by me as long ago as July
1990 (Spacial Report to Parlia-
ment - Independence and Ac-
eourtability of the Ombudsmany,
is that | was opposed 1o a review
conducted by tha Offica of Pub-
lic Management, a divisian ofthe
Premier's Department and a pub-
lic authority subject to my juns-
diction.

Comprehensive

Review

On a more positive note,
the resources inquiry by the Par-
liamentary Committee on the
Ombudsman was the first com-
prehensive review of the Office
since it was established in 1974,

One valuable aspact was
the management review by the
committes's consultants - KPMG
Paat Marwick. Their report, pro-
duced through consultation and
discussion with the Office, will
form the basis of a major reor-

In particular, the Peat
Marwick report concluded that
the Office’s procedures for the
handling and assessment of com-
plaints are both efficient and con-
sistent with legisiative require-
ments.

Ewven more importantly, the
consultants concluded that my
argument for the demand driven
nature of the Office's work is
comect. Notwithstanding the de-
tailed analysis of this issue by
Peat Marwick, the committee
failed to accept the consuliant's
conchluson. &

X)

DE Landa
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Program Evaluation

Resources devoted to pro-
gram evaluation this year prima-
rity were taken up in examining
the basic performance of the
Office and its parformance man-
agameni system forsubmissions
to the Joint Parliamentary
Committea's inguiry into the ad-
equacy of the funds and re-
sources available to the Om-
budsman,

Two detailed reports were
presented as submissions to the
Committee on 28 August 1992
and 8 December 1992 and are
now part of the public record.

Management Review

As part of this inquiry, the
Committee engaged KPMG Peat
Marwick to conduct a compra-
hansive management review of
the Office.

The review concentrated on
complaint handling and other
procedures used by the Office,
its staffing arrangements and
structure, the desirable periorm-
ance measures the Offica should
usa and other related matters.

As foreshadowed in last
year's annual report, fundamen-
talchangestothe Ombudsman’s
role in investigating complaints
against police were likely to ne-
cessitale a re-evaluation of the
organisational structure of the
Office. Work on this was de-
layed pending the finalisation of
the managemant raview, but has
proceaded sinca the findings
and recommendations of the re-
view were tabled.

Complainant
Expectations and
Satisfaction

A comprehensive survey of
complainants expectations and
lavals of satistaction with serv-
ice from the Ombudsman's Of-
fice was caned out during March'
April 1983, Furnther details are
given in this report.

The purpose of the survey
was 1o acquire information on
complainants reactions to exist-
ing procedures sothat they might
be modified where possible to
ensure greater customer serv-
ice and satisfaction.

Access by
Aboriginals

A further evaluation of the
position of investigation officer
(Aboriginal complaints) was com-
menced. The evaluation con-
sisted of a survey of key Aborigi-
nal groups o obtain information
on awareness and levels of sal-
isfaction with various aspects of
the Ombudsman's handling of
complaints from and about Abo-
riginal pecple; together with an
analysis of complaint statistics
and procedures employed in the
Otfice for handling such com-
plaints.

Freedom of
Information

An evaluation also was
commeanced late in tha financial
year of the procedures involved
in processing FOI complaints.
The initial part of the evaluation
comprised a comparative anaky-
sis of procedures used in this
Otfice and those used by tha
Now Zealand Ombudsman un-
derthe Official Information Act. @

Disputes, Complaints and Managing

Better

Last year's report outlined
an Office Initiative, the CHIPS
(Complaint Handling in the Pub-
lic Sector) program, designed to
improve complaint management
across tha NSW public sectar,

Several strategies are now
completed or are wall undarway,
ncluding introduciory seminars
and guidelines and, notably, in-
tensive training in dispute reso-

lution techniques for public sec-
tor manageamant.

Three seminars in August
and September 1992 conducted
with the Office of Public Man-
agement (OPM) oullined the link-
ages betweenthe government's
Guarantee of Service, complaint-
management, best practice in
the resolution of complaints and
disputes and the use of media-

fion in appropriate cases.

Guidelines

After consulting agencies
involved in our original survey,
the office published Guidelings
for Effective Complaint Manage-
men 1o assst agencies to set up

cond page ¥
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Disputes, Complaints and Managing Better cou

or to modity complaint-handling
systems. Initial distribution was
at the jpint seminars. Demand
trom NSW and other states has
been strong and a second, re-
vised edition is planned.

Standards and
Reporting

Standards and common
formats for annual reporting of
complaints were developed by
the Office in consultation with a
range of agencias. A commitiee
constituted from the Office of
Public Management, Auditor-
General, Treasury and tha Om-
budsman’s Office accepted the
standards and decided they could
beimplementad within the scopa
of the existing reporting require-
ments, by means of a joint direc-
tive of the Office of Public Man-
agement and Treasury (which
has rasponsibility for the Annual
Reports Act).

Agencies will now divide
complaints into three basic cat-
egories. Al oneend of the range
will be complaints involving alle-
gations of criminal and‘or cor-
rupt conduct, which may haveio
be deaR with by the police or the
ICAL.

Atthe other end of the spec-
trum will be service-delivary com-
plaints (about a third of the com-
plaints brought to this Offica). I
these are handled affectively “in-
house", we can concentrate the
Office’s investigative expertise
on the more significant matters.
When resources are tight and
complaints which warrant atten-
tion have to be declined, this
assumesincreasing importance.

in the middle, fall com-
plaints of varying senousness,
where individual decisions will
have 1o be made as to how the
problemns raised by complaints
may best be dealt with.

Alternative Dispute
Resolution

Of the range of alternative
dispute resoclution (ADR) tech-
niques, mediation was selecied
as the most suitable, as anyone
mastering mediation can readily
use lower-level technigues in
appropriate sdualions.

Three intensive four-day
courses in mediation have been
run, training ninety people from
thirty-eight public-secior or re-
lated organisations. As expected,
the training has drawn potential
mediators and, significantly, also
has attracted a high proportion
of relatively senior managers.
This confirms the acceptance of
madiation as both a productive
management strategy and a
valuable managerial compe-
tancy.

Realising the full potential
of the Guarantee of Service will
involva changes in public sector
culture, While the Guarantee of
Service sels goals and some
objectives, to move from policy
to implementation obviously
needs more than just discus-
sion.

Projects ke CHIPS and
the associated mediation train-
ing ara concrete initiatives which
support the public sector in s
essential shift 1o a customer-
focused culture.

The Role of CHIPS

All organisations get com-
plaints {trying to avoid them by
daing nothing eventually attracls
complaints of inaction). The
CHIPS program provides strate-
gies for managing complaints.
Instead of viewing complainis as
problems, CHIPS challenges
managers to view complaints as
aresource provided by theircus-
tomers.

NEW Ombudsman Annwsl Report 1993
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Market Research

Oneofthe best (and cheap-
est) forms of market research is
available from the complamts
made about arganisations.

Complainis are commaonly
quite concrete and tightly-fo-
cused onspecific They
usually aveid the “wish-lists"
which may come from lobby
groups or consultative councils
or which may surface in ortho-
dox market research. They are
often reprasantative - for every
complaint made, there are many
which go unvoiced.

Recording and
Reporting

To make proper use of the
resource represented by com-
plaints, there has to be enough
of a system to record, classify,
aggregate and analyse, andthen
rapart in ways thal will provide
feedback to drive necessary
change.

The Office has reviewed
complaint management systems
and currantly Is testing an inter-
active computer system, the cost
of which may be defrayed by
savings in handling both enquir-
g5 and complaints more eco-
nomically. (sss next srticis)

Achieving Savings

If complaints are a fact of
life, there is still the choice of
suffering from them or benefiting
fram them. In the private sector,
thera is the capacity to enhanca
profits; in the public sector, the
capacity to enhance the organi-
sation's public image, win public
goodwill and, in times of eco-
Nomic stringency, save money.

An early apprehension
about putting resources into com-
cond page 10
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Disputes, Complaints and Managing Better con

plaim-managemeant was that this
would reduce capacity 1o carry
out core functions or that it sim-
ply couldnt be afforded. Except
on the narrowest of shomt-term
views, it cannct be not afforded.

Savings come in twa basic
ways. Complaints commonly
highlight dysfunctions batwean
policies and implamantation.
Remove these, and inefficien-
cies of one kind or ancther are
eliminated. Money is saved or
output goes up. Complaint-han-
dling serves that purpose. Com-
plaints, themselves, need 1o be
handled effectively but they can
also be handied more or less
economically, Inboth areas ADR
generally, and mediation in par-
ficular, can enhance perform-
ange,

The Role of
Mediation

One of the best ways of
axtracting maximum benefit from
complaints is an interactive ap-
proach to resolution and in that,
mediation (and the lower-level
approaches mediation equips
people to use) olfers the most
effective interaction.

Too often the Office seas
situations where in the relation-
ship between the public and an
agency, a contac produces a
dissatisfaction, the dissatisfac-
tion, if not handled properly, turns
into a complaint and a complaint
leads to an investigation, whara
someong (possibly everyona)
loses, This costs money. It also
cosis goodwill

Ifthis process neverstans,
or can be stopped early, every-
ongé benefits. This is just one
way an elective in-house com-
plaint-handling system pays its
way.

While use of mediation is

common enough in the private
secior, i has eithar not bean
available in the public sector or
not affordabla. Yel, the over-
whalmingly positive rasponse to
the mediation courses shows that
public sector managers ane quick
to see it as a valuable resource.

We saw immediate banefil
in craating a pool of trained pao-

Sticking to the
old ways is no longer
the answer. it is not
enough for an Om-
budsman merely to
find fault, without
contributing to the
improvemeant of the
systems and the atti-
tudes which so often
produce the faulls
and the complaims
that are received.

ple who could use mediation or
lower-level resolutions in-house”™
where appropriate. Beingtrained,
they could recognise situations
where mediation was not appro-
priate or where mediation had to
be underaken by someone from
outside the organisation. That
need could then be mel by pro-
viding a mediator from the pool
who was and would be sean to
be independent, with the Om-
budsman's Office operating asa
resource of last reson.

The Office is well on the
way to formalising such a pool
under the provisional fitle of a
Public Sector Mediation Group.
Support for it has been wide-
spread. In many cases, co-me-
diation, two mediators sitting 1o-
gether, will be desirable to pair
nawly-trained mediators with
those having more axpeariences,
1o take advaniage of paricular
expertise, 1o achieve gender-
balance or to balance cross-cul-
tural needs.

1

Apart from practitioners, a
group of this kind is aftracting
interest from managers who sim-
ply want to manage better, who
wantio know and o keep abreast
of what is happening in the field
and who want to be properly
equipped to make necessary
decisions about channelling
problems into the mast apprope-
ate area for resolution.

They also want more train-
ing. From the evaluations of the
mast recent courses, 36 parcant
of participants were interested in
further training. Seventy five per
cemt said the course would have
a substantial impact on thair
skills, and would thus banefit
their agencies.

The Future

Sticking 1o the old ways s
no longer the answar. It is not
encugh for an Ombudsman
merely 1o find fault, without con-
iributing 1o the improvement of
the systems and the aititudes
which so often produce thefaults
and the complaints that are re-
ceived.

Thiz OHice is uniguely
placed for an ovarview of com-
plaint-handling policies and pro-
cedures of public authorities and
to make constructive compari-
Sons.

The Office thus has the
capacity to mowve informatson,
ieas, exparience and skills be-
tween authorities, promating a
higher general standard of in-
housa complaint-handling by tha
authorities themsebves, to their
benefit and that of the commu-
nity genarally.

There is no reason why
NSW should not be recognised
as a leader in what is a new field
for the public sector in Australia

and perhaps beyond. ®
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Installation of Sponsored Computer

System

During the year the Office agreed to trial a specialist customer service software package
devaloped by TARP Information Systems and distributed by Wang Australia.

From a wery early stage of
the CHIPS project the Ombuds-
man has bean championing the
use of complaint information as
a means of measuring customer
satisfaction and providing infor-
mation and feedback for improv-
ing service delivery. In public
talks given over this period, use
had been made of customer sat-
isfaction research by a number
of bodies including the TARP
Institute, a body initially setup at
Harvard University that consulis
on sclutions to needs and prob-
lems associated with providing
quality service.

The role of the Ombuds-
man in promoling customer seny-
ice and effective complaint man-
agement came to the notice of
Wang Australiain 1992 and they
invited the Ombudsman, among
many other public sactor repre-
samatives, 1o a uncheon in July
1952 wheare the guesl speaker
was John Goodman, the Presi-
dent of the TARP Institule in the
USA. Later, in August, on a pri-
vately funded trip to the United
States the Ombudsman ob-
served the use of the TARP
Customer Response Information
System (CRIS) at the US Office
of Consumer Affairs. Al the time
the Office as pan of its CHIPS
project was examining systems
for the recording and reporting of
complaints.

In subsagueant discussions
between Wang and the Otfice of
tha Ombudsman concaming the
system, Wang was informed that
the Office saw no prospect of
being able to purchase the sys-
temn despite its likely usefulness
in handling the thousands of tel-
aephone enquires received each

[\

year by the Office. Wang on the
otherhand saw a specific usa for
the software in improving com-
munication between government
agencies and their public cus-
tomers in ling with the Govemn-
ment's “Guarantee of Service”
initiative. They were interested
in being able to demonstrate how
the software, which was origi-
nally designed for manufactur-
ing/commercial anvironments,
could be modified for use in a
public sector environmant.

Wang subsequenily pro-
posed that they devealop and test
an application of the CRIS sys-
tem within the Office, if the Of-
fice consented to act as a refar-
ence site. The Office accepled
the sponsorship on the basis that
it would make the system accas-
sible for demonstration purposas
o public sector agencies explar-
ing technological assistance for
sabving complaint handling prob-
lems. The Office sees valua for
the public sector in being able o
gxaming an oparating sysiem
for improved complaint manage-
ment. As such the system pro-
vides a platiorm for the Office as
part of s CHIPS program to
expound the principles of good

complaint management. Inguir-

MEW Ombuodsman Annual Repart 1993

ers are also informed about other
systams known to the Offica.

The sponsored installation
a five user PC net-
work, the CHRIS software and
twalve months maintenance. The
Office has to meet maintenance
costs thereafter. The application
of the software is bemng progres-
sively developed in housa o meet
the specific needs and demands
of the Office of the Ombuds-
man's inquiries section and has
and efficiencies 1o that section.
The sponsorship ol the sys-
tem has in no way imposed or
implied conditions that have or
are [kely to limit the OHice's
ability to carry out its functions
fully and impartially, Nor does
the sponsorship involve an an-
dorsement of Wang Australia or
the particular product. The Of-
fice has agread simply to pro-
vide objective feedback on the
usefulness of the systemin com-
plaint managemeant as it does for
all the othar systems curently in
use in the Office subject to tha
cormvenience of the Office and
the limitations on disclosure of
information contained in the
Ombudsman's Act. @
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Guarantee of Service

ently. If
fem.

o8 e

This is the Ombudsman's
promisetocitizens of Mew South
Wales which is published in the
DOiffica’s brochiure on the Guar-
antee of Servica.

The brochure also briefly
outlines the services available
from the Ombudsman's Office,
what people can expect in terms
of the standards of those serv-
wes, and methods of contact,
including where to send sugges-
tions and complaints about those
SEIVICES,

The Ombudsman is very
supportive of the concept of the
Guarantee and the Office has

11

“If you have a complaint aboutl a
NSW government authorily or public
servant, my staff will guarantee to give
it the most careful attention.

e Ifitis something we can and should
e investigate, we will do this as quickly as
; i pnu.i'bm, acting fairly and Independ-

your compilaint is justified we
wﬂ.'msnmmand changes to fix the prob-

If we don't investigate your com-
plaint, we will explain why. If we can
suggestanotherway o solve your prob-
fem, wa will tell you.

There are limits to our powers
resources, but within lhm [}

32_7 will do whatever w Z{

mm

continuad to work closaly with
the Office of Public Management
in promoting the concept, par-
ticularly those aspects that re-
late 1o dealing with customer
complaints. More general details
on the inttiatives taken by the
Dffice in the specific area of an-
couraging better complaint han-
dling in the public sector can be
found in the saction on CHIPS.

The rationale of the Guar-
antee of Servica, together with
information on genaral associ-
ated trends in public sector re-
form both here and overseas,
have been the subject of stafi
training sessions during the year.

Othar initiatives such as comact
nameas on corespondence and
officers identitying themsehves
with callers have long been the
practice of this Otfice.

Inorder to be mare respon-
sive to its customers, the Otfice
also commissionad a survey of
the expectations and levels of
sahstaction of s complainanis,
details of which are reported else-
where in this repor.

The Office is committed to
a policy of continual improve-
ment of its practices and proce-
dures to ansure better service
and performance. &
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Customer Survey

One of the most valuable sources of feedback on the efficiency and effectiveness of any
public sector authority is likely to come from regular surveys of clients. To this end the Office
commissioned its first complainant survey this year.

The aim of the survey was
to gain information onthe expec-
tations and levels of satisfaction
of complainams with existing
Office procedures so that they
might be modified to ensure
greater customer service and
client satisfaction,

Methodology

AGB McNairconducted the
survey. A siratified sample of
complainants whose complaints
were finalised during the 1992
calendar year was designed 1o
represent different complaint
groups (police complaints and
other complaints) and types of
service or response offered by
the Ombudsman (assessment
and decline at the outset, pre-
iminary enquires, conciliations
and formal investigations).

A four-page self comple-
tion questionnaire was mailed to
1783 complainants reprasanting
approximately 31 per cent of the
total complaint population. The
response rate was a relable 34
per cant.

Based on the established
criteria people use to judge qual-
ity of service, the questionnaira
included information covering
five broad areas: tangibles (com-
munications); raliability {and ex-
pectations}; responsiveness
{timelingss and sennce); assur-
ance [satisfaction and under-
standing with determination); and
ampathy (and attention given to
theircomplaint). Opportunity was
also given for complainants o
give general advice or sugges-
tions about the way the Office
could improve its service to the
public.

The responding sample
had thefollowing charactenstics:

Age: six percenfunder 24,
29 per cent 25-39 years, 35 par
cent 40-54 years, 28 per cent
55+

Gander: &4 per cent male,
32 parcent female, four percant
not stated

Language spoken: Eng-
lish 84 per cent, other 14 per
cent, not stated two per cant

Location: Sydney metro-
politan 51 per cent, country NSW
42 per cent, interstate four per
cent

Maijor Findings in
Brief

Most pecple had sourced
the Ombudsman via the madia
(27 per cent) or through friands/
relatives (27 per cent) and 70
parcent of complainants reporied
locating the Ombudsman easily.

Role

Percaptions of the Om-
budsman’s role were basically
accurate. The main roles ex-
pected of the Ombudsman was
as an investigator, independent
assessor and the last resort to
get justice.

Complainants from non-
English spaaking backgrounds
(NESB) generally saw the Om-
budsman as someons (0 angue
the case for themseles (46 per
cent) comparad with only 22 per
cem among English speaking
complainants.

o>

Correspondence

Mine out of ten complain-
ants reported finding the Om-
budsman's correspondence
gasy to understand, only 10 per
cent felt it was nol. This percent-
age was predictably higher
amang the NESB complainants
(24 par cent).

Time

Most complainants ex-
pected their matters to be final-
ised within two months (59 per
cant), 18 percent expected threa
months and only four per cant
expected it to take over six
months. Forty nine per cent of
complainants said it actually took
less than two months to finalisa
their matters. For nine per cent it
took within three months and 13
percent from thrae - six months.
Fourteen per cent had maters
that took longer than six months
to finalisa.

Most initial assessment
only and preliminary enquiry
matters were finalised within the
customers expectations, while
most matters the subject of for-
mal investigation took longer
than axpected.

Three quarers of all com-
plainants felt the Ombudsman
initially responded quickly enough
to their complaint. This was con-
sistent across all types of com-
plaints.

One third of complainants
who were very dissatisfied with
their outcomeffinding repored
the initial response was not quick

conf page 14
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Customer Survey com

enough. Generally, two thirds of
all complainants felt the Ombuds-
man ook no longer than neces-
sary o deal withtheir complaints.
Tweanty three per cent felt he did
take longer than necessary and
around 40 per cent of that group
were involved in police prelimi-
nary enguiries or formal investi-
gations where the length of time
faken is not controllable by the
Ombudsman,

Staff Contact

Peoplewho had more com-
plex maters eading to formal
investigations expected to have
extensive contact with staff han-
diing their cases. Generally 61
per cent of complainanis ex-
pected only a minimal level of
personal contact from Ombuds-
man stafi. Sicty three percent of
respondents reported that stafi
weara courteous and polite, only
six per cent felt they wera not.
Over halt of complainants telt
the Ombudsman's staft were
helpful, 22 percent felt they were
not and 27 per cent could not
say. Those people whose com-
plaints were declined at the out-
setunderstandably werethe laast
Ekely group to feel that staff were
helptul or polite.

Complaint
Management

Just over half of the re-
spondants o the gquestionnaire
felt the Ombudsman met their
expectations inhandlingthecom-
plaint, but 42 per cent felt their
axpectations were not met. Fail-
ure o meel expeciations was
higher than average among the
oider complainants, men over
women, those whose complaints
ware declined at the outset,
NESB complainants and those
vary dissatisfied with the out-
COma.

Most complainants (68 per
cent) axpected either a formal
report based on prefiminary en-
quires or a detailed imvestigation
from their complaint, with only
21 per cent expecting simple
Written comespondence.

Generally those who were
satisfied with their outcome or
had the matier resohad in heir
favour did not have high or lofty
expactations of how their com-
plaint was to be handled. Part of
tha raason for some cliems’ dis-
satistaction with their outcomea
appears to ba related to not ba-
ing requilarly informed of prograss.
Thirty three per cent of the re-
spondents feltthis wasthe case.

Parceptions
of the Ombuds-

man's role were
basically accu-
rate. The main
roles axpacted of
the Ombudsman
was asan invesfi-
gator, independ-
ant assessor and
the last resort fo

get justice.

Two thirds of all complain-
ants (66 per cent) accepled the
reasons for the Ombudsman's
final decision were clearly ax-
plained, but 26 per cent felt they
weare not.

Sixty two per cent of the
respondants saw the oculcomea
of their complaint as no resolu-
tion achieved. Twenty one per
cant saw i as parly or subsfan-
tially resabved in theair favour, 20
per cent saw the outcome as
providing advice or usetul infor-
matign, while only 1B per cent
saw il as resolved not &t all in
thiir favaiur.

The reports of no resclu-
tion achieved appeared to be
associated largely with com-
plaints that recaived initial as-
sessment but were declined with-
out action, whila the complaints
resolved positively related mainly
to police conciliations (51 per
cent) and formal investigations
o a lessar degrea).

Just over hall of all com-
plainants (52 per cant) wana dis-
satisfiad with the finding or deci-
sion made about their complaints
and slightly more were dissatis-
fiad with tha overall outcome (58
par cent). The satsfied custom-
ars woera 26 per cent and 21 per
cont respectively.

Police Complaints

Among all groups, those
who made polica complainis
which wera conciliated wera gen-
arally satisfisd with the finding or
decision (B85 per cent}, with only
15 par cant dissatisfied. Police
complaints that were formally
investigated produced a dissat-
isfaction rate of 42 per cent, with
only 33 par cent satisfied with
the finding or decision. Gener-
ally those people whose com-
plaints wera declined at the oul-
set reported dissatisfaction with
the decision. Similar findings
wana raported about satisfaction
levels with the overall outcome
of thair complaints.

The above findings give
only a brief summary of tha re-
sults of the survey and a good
deal of work needs to be under-
taken to tease out the implica-
tions of the findings for modify-
ingtha practices and procaduras
of the Office whera possible 1o
increase satistaction levels. As
the report on the raw results of
the survey was only received in
June, this task will be a priority
fior the 1993/94 year.

14
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Customer Satisfaction

Six wera complaints about
referring the complaint to the
public autharity for comment/in-
ternal investigation; explanation
of procadures to complainant.

Four were complaints
about insufficient rigour in inves-
tigation - taking the word of the
public authority at face value,
allowing public authorities ex-
cessive pariod 1o respond and
prepare a case, all reviewed by
Ombudsman, explanation re pro-
cedural faimess, etc.

Four were complaints of
biaslack of procedural faimess
{from public authorities); all re-
viewed by senior officer and not
sustained; full explanation pro-
vided,

Three complaints of
brusqueness/rudeness on tel-
ephone; investigated by a senior
officer and found not sustained.

Threa complaints of exces-
sive delay; one found sustained
and. officer counselled; one of-
ficor already disciplined, apol-
ogy to complainant; one still to
be determined.

Two complaints of unan-
swergd correspondence; file
checked by senior officer; latters
Never recaived.

One complaint of inad-
egquate investigation: three
months further investigation un-
dertaken by Principal Imvestiga-
tion Officer and investigation of-
ficer (Aboriginal); new determi-
nation issued to all parties.

Most frequantly complaints
about lack of procedural faimess
come from public authorities the
subject of complaint. While any
such complaints are treated se-
riously, and in many cases addi-
tional opportunities for commeant
are extended, & is often note-
worthy that public authorities are
zealous in seeking for them-
salves rights which they have
not granted the complainants.

cont

While all complaints are
given sarious attention by senior
staff, many such complaints
come from distressed citlizens at
the end of a long ling of bureau-
cratic knockbacks who simply
need (o vent their distress at an
uncaring system.

One man’s complaint was
that ha had no friends at school,
that hiz passport photographs
had turned out badly, that his
mather had had him committed
and that the Prime Minister re-
fused to answer his leflers. In
response to a sympathetic letter
explaining that the Ombudsman
could do nothing about his com-
plaint, he responded “Your plati-
tudinous leffer disgusted me..if
this happened fo Paul Keating's
son would you act differently”.

Appreciafions

Mot all the news is bad,
however. Many more complain-
ants write in to express their
thanks than to complain. Often,
even il a matier has not been
resolved, complainants write in
to offer thanks for the informa-
tion thal was provided or the
promptniess of the response.

¥ Thank you for all your ef-
forts on our behalf, tha
report you produced has
caused some major prob-
lems to be soned oul.
Good luck for the coming
year, and we will keep you
up o date with develop-
ments incommunty hous-
ing.

P Thank you for taking the
time and trouble fo act on
what is probably to you a
vary smail matter...wihist
the police named in our
complaint said making a
compiaint to the Office of
the Ombudsmanwould ba
a waste of ime we feel
.-that the time has been

16

well invesfed because it
has registered. .a justifi-
abie complaint against the
conduct of police..once
again we thank you for
your diligemt efforts and
dppreciate and support
the purpose of your
offica.

b Thizis the first tima | have
had the oocasion fo refer
to your office and | have
been delighted not only
with the result but with the
speadwith which you ook
action.

¥ [ am wvery sorry | have not
wrote before but | have
been away. We would like
to thank you very much.
My boys have had no more
troubla with the police
since | wrote fo you. It is
good to know that there is

SO oNe you can turm fo
whean thera 15 troubie.

P | would like to take this
opportunify of thanking
you for the great deal of
work you and your staff
paricularly Ms A Radford,
have put into this investi-
gation. it is gratifying to
know ffiat f is shill possible
o changethings that need
fo be changed.,

b [feelsure that without your
heip | would not have re-
cafved any compeansation
at all so plaase Ms Flanagan
keep up the good work
and | wish you all the verry
verry best for this coming
year. PS the exira (r)s is
the sign for riches and
could nof be wished mare
LBOA & parson,

¥ Waewere sirprisedio hear
fromyouroffice. One good
thing comes our of this
unpleasant episodes s,
our realization that there
cond page 17
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Legal Changes

During the year the follow-
ing legislalive amendments were
introduced:

P Police Service [(Com-
plaimts, Disciplines and
Appeals) Amendment Act
19093,

Details of the effect of this
legislation are discussed in the
Police chapter of this Report.

P Communily Services
(Complaints, Appeals and
Monitoring) Act 1993,

Thiz legislation is dis-
cussed under the topic Legisla-
tion by Stealth Robs Ombuds-
man of Jurisdiction in the Pub-
lic Authorities chapter of this Re-
port.

» Homefund Select Commit-
tew (Special Provisions)
Act 1953,

See nole on Homefund in
this report in chapter 4.

P Ombudsman [(Amend-
ment) Act 1953

This legislation was intro-
duced as a result of the Memo-
randum of Understanding be-
tween the Government and In-
dependent Members of the Leg-
iglative Assembly and following
recommendations by the Om-
budsman.

The most important reforms
established by the Act are:

b toenablethe Ombudsman
to make his Annual He-

e —

port and Special Reports
direct to the Presiding Of-
ficer's of the Parliament,

¥ to give the Ombudsman
greater access to docu-
ments held by public au-
toclaims of privilege (other
than legal professional
privilege).

¥ to give the Ombudsman
access o documents hekd
by public authorities which
have been exempled on
the grounds of legal pro-
fessional privilege, when
reniewing a determination
to refuse accessunderthe
FOl Act. @

Customer Satisfaction

is another source of ap-
ernment is to be congratu-
lated for making such
mechanisms available to
the public (from &
Malaysian national com-
plaining about pafica).

¥ [ do trust you, | trust your
judgerment | watched you
on television when you
were accused of certain
doings,.certain
connections...] knew the
inguiry and investigalion
with the ICAC would not
bring up anything against
you, this is just the work of
your enemies who are
afraid of you, God bless
you.

¥ Thank you for your efforts
on bahalf of the local abo-

resohved with the coop-
eration of the NSW Abo-

} | apprecizte the guick re-
sponse, it is pleasing to
see a Dapartment which
is prepared fo act in an
efficient manner to & cus-
fomers request (a declined
council matter),

sponse to this matter br
your office none of this
would have  been
possible... lthank you ... for
yourexcellent profession-
alfsm.
Cine fetter advising a suc-

f‘iﬂﬂ'?ﬂfmwunﬂy I hope cessiul resolution of a prisoner's
this matter can now be problem provoked a rather un-

expected response, invohing
particulariy pungent abuse.

After the file was reviewed,
and a letter explaining the reso-
ution sent by a senior officer,
the following letter was receied:

¥ | apoiogise this has laken
me 5o long but the truth is
I'vefelt quite embarrassed
and haven'’t known where
to start...! write now as |
feel | was very quick to
make a complaint whean |
felt | was being unfairly
treated and think & only
fair that | agmit that my
judgement of you and in
particular Mr Milne’s effi-
cigncy overthis matterwas
wrong. | commendyou.. for
acting as guickly, effi-
ciently and as diplomati-
cally as you have..| was
not kind in my last lefter
and an apology is ax-
tended. ®

NSW Ombudsman Annual Report 1993
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Corporate Performance

Total Complaints Received
1992 - 19983

35 8

30T B% )
Dutside jurisdietion
6%
oz rmmi\'uagih'iﬁ“
165
DeptsfAutherities® 634 10%

Local Councils

Total complaints recelved 6424

*Includes complalnts under the Freedom of Information Aet

Telephone Enquiries and Interviews

% change
Enquiry Staff Receptionist Tatal r 1991/22
Talephone enguirias B 506 3 565 12071 “14%%
Interviews with prospective ) 486 ag
complainants 404
Formal Reports
Ombudsman Act
S 28{1) Conduet Mo Adverse
{Final) Finding

Departments and authoriies 26 2
Local government'councils 8 3
Prisons g .

Total 43 2

Police Regulation (Allegations of Misconduct) Act

Sustained Mot Sustained
Reinvestigatad Mot Reirvestigated  Reinvestigated Not Rainvessigated
Polica i 178 = 431

18 N5W Ombudsman Annual Report



Corporate Performance

e

The mission of the Office of the Ombudsman is to safeguard the public interest by
] providing indepandent redress of complaints.
] promoting better complaint handiing and responsiveness by public authorities.

It strives to fulfil this mission through various strategies linked to eight corporate goals. These gaols
evolved from the Office’s initial stratagic plan produced in 1982. They are currently set out in the
Corporate Plan 1993-1985 which was developed mid-financial year and published in March 1853. The
following tables of performance information draws on performance indicators from boih plans.

Complaint Assessment

alernalive &nd satisiactory maans of redrass,

Goal To give priority to those complaints which identify structural and procedural deficlencias in NSW
public administration, and individual cases of serous abuse of powars espacially whera there are no

Parformance Criterla

Publication of comglalnt
assassmant/managemant policy

Publication of key Issuas and prigrities 10 stafl

Parcentege of investigation stafl wih identiiad
resaarch/interest araa

Parcentage increasa in Ombudsman Act
invastigatians

Parcantage of complaints assessed within 24
hours of recalpt

Parcentage of complaints actioned within seven
days of allocation

Parcentags of Ombudsman Act preliminary
enquiries completed within four months

Percentage of police preliminary enquiries
actioned within one month's receipt of police

ropon

Percentage of complaints reopaned afler review
request

| 3% drop in numbar of formal investigations - target

| 0.5% of cases

Cutcome
Policy completed by targe! date

Key Issuas and priorities identiied and communicatad
to stafl by targe! date

Target of 90% of invastigation staff reached by Augus!
1882

not achieved
58% (T4% assessed within 48 hours)

B0

BE.7% (30.6% In less than two weeks; 55.4% in lazs
than one month; T2.3% in less than wo months;
#1359 in lass than threa months)

ar.50%

Additicnal preliminary enguiries mada in 11% of
review cases and orginal decision aMirmed in all bul

Complaint Resolution

Goal: To resoive complaints about defective public administration

Performance Criterla

Percantage increase in complaints resolved or
conciliated

Percontage of reduction in average turnaround
tirne lor Ombudsman Act preliminary enguiries

Percentage of investigation officers receiving
professianal mediation training

Percentage of respondants 1o complalnarnt

satisfaction survey reporting satisfied or highly
satisfied with oulcama

Ouicome
21%

0%
20% of investigative staff trained by June 1993

219% satisfiad with overall outcems - ranges
significantly depending on whether complaint declined
[14%), conciliated (53%) or investigatad (54% for
Ombucds man invastigation but only 16% for police
investigation)

NSW Ombudsman Annual Report 1993
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Investigations

Goal Topromaobe practical reforms in public administration through recommendations arising from effective
and resource-aflicient investigations employing Tair proceduras.

Parformance Criteria |i:|u|mm|
Percentage of recommendations in Ombudsman | 72%
Act reporis that invalve changes to law, policy or
procadures ‘
Perceniage of recommandations mada in 3%
Ombudsman Act reports implementad ‘
Percontage of reduction in average turnanound 14%
time for investigations under Ombudsman Act
Parceniage of complainants who axprass | 41% complalnants genarally confident about handiing
confidence in mannar thair complaints handled | of complaints and 44% confident about knowledge
and competanca of siaf | and expetise of stalf

Complaint Handling in the Public Sector

Goal Promade the development of affective complalnt handiing in public authortias to ensure accountablity

and customar satistaction.
Performance Criteria | Outcoma
Numbar of public sactor afficars compilating |52

Ombasisman mediation training coursas
Publication of CHIPS guidalines for complaint ::F'I.Ihﬁ!hﬂd by targe! data

Managamani
Seminars on complaint handling held iT'rm seminars conducted by target date in conjunction
i'ﬁﬂh QFM
Percentage of complaints declined af outset | 16%
refanred for internal complaint resolution |
Corporate Services

Goal To provide quality management support to anhance sarvice delivary and provide alfective
accaumabdity machanisms fo maat tha Ombudsman’s statutory obligatons and corporate objectives

Parformance Criteria Outcoma
Implarmentation of peformance managemant SES performance sysiem |n place. Stalf parformance
syslams appraisal system drafted and being tested, Code of
conduct issued by target date
Revisad corporate strategy | Corparate plan for 1983/85 financial years developed
by target date
Guarantes of Service Issued by target dale
Cusiomer survey Complainant survey compéetad June 1993
Integrated strategic manmgpemant cycle Management cycle devalopad by target date
docemaniad and implamanted i
Financilal Services
Goal To make the most affective use of financial and physical resources through financial planning and
control
Parformance Criteria Qutcoma
Feview of financial management raparts Complated by target date and naw formats
implemented

20 MNEW Ombudsman Annual Repori



Financial Services continuad

i

Costing exercise of 500 complaints
Costing of major mvestigations

Document accounting policies and revise manuals
Trial |ob cost
Issua of ungualilied carificals by Auditor Genaral

Establishment and implementation of internal
audh plan

Parcantage of accounts processed on lima

Parcantage of financial raturns and reports 1o
Treasury made on time

Substantially compleled by target date

Cesting of Rigg and Homatund "“majo” investigations
complated
Mot completed by target date - in traln

Detarrad panding restructure
Achievad
Plan developed by target date and implemented

Target of 0% achioved

| 1009% target achieved

Goal To ensure productivity, stalf development and a creative, sale and salistying work enviranment

Parforrmanca Criteris

Parcantage of stall who have attended &l least
thres Training coUrses per year

Expanditure on staff developmant as parcantage
of lotal salaries expanditure

Parcantage of stafl turnower

Percentage of respondents to organisational
climate survey who repor having clear idea of

Outcama
100% targal achieved

2.4%

26% - wall abova expeciations
B9%

thelr job goals
Review of delegations Al administrative and investigative delegations
reviewad by targel date and changes made
Public image

for disadvaniaged groups

Goal To Increase community awananess of the role of the Ombasdsman and promate access (o the Cifice

Parformance Criteria

Mumber of visits to adull and juvenile carraction
centres

Publlc ewareness visits to country cantres

Cuireach visis by Investigation Officer (Abariginal
Complaints)

Issue of updated multl-lingual pamphlets

Mumber of special repors 1o Parllament

Percentage of raspondents to complainamt survey
reporting accurate percapiion of Ombudsman’s
rola

Percenlage Increase in complainis lodged by
Abariginal paopla
Publication of resource kit

Outcoma
41 visits compledad - 36% increasa

16 visils completed - no visits made 91/82
Target achleved

Five new pamphlels issued by June 1983 -
translations In prograss

&b - 50% above targst
Majority reported accurate parception

40% Increass In non-police complaints and 34%
increase in police complaints

Lagal studias curriclum resounce kil developed and
dstributed to all MSW high schools by target data

NEW Ombodsman Annual Report 1993
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ICAC Investigation

Onthe afternconof 10 May
1953 the Office was besieged
with calls from journalists asking
the Ombudsman to respond 1o
an announcemeant by the Minis-
ter tor Police, the Hon Terry
Griffiths, that a complaint about
the Ombudsman had been re-
ferred to the Independent Com-
mission Against Comuption,

The complaint was made
by a police officer the subject of
an adverse finding in a report by
the Deputy Ombudsman Mr
Pinnock (for further details, refer
to the article in the police chap-
ter, The Ainsworth investigation,
in this report).

In speaking in the Parlia-
mant on this issue, Mr Griffiths
referred to the former profes-
sional relationship between the
Ombudsman and the complain-
ant and sakd:

e Ombudsman would
waicome s opporiunity
o clear the av once and
for ail...

In his subsequent repo,
Commissioner Temby stated that
this statement was:

.caiculated, atieastinthe
sanse of Mkely, to cast
doubt upon the irtagrity of
not just MrLanda, but also
Mr Pinnock, staff of the
Office of the Ombudsman,
and the Pinnock Report.

The Commissioner, recog-
nising that such doubts shoukd
b confirmed or dispelled with-
out undue delay, immediately
commanced a formal investiga-
tign, partly at the request of the
Ombudsman, on 12 May 1893,

The ICAC terms of refar-
encewera whather, inthe course

of the investigation of Mr
Ainsworth’s complaints,

...the honest and impar-
tigl performance of the
functions of the Deputy
Ombudsman, Mr John
Pinnock, or any other
officer of the Ombuds-
man, was affected, orat-
tempted fo be affected,
by Mr David Landa, the
Ombudsman.

In the course of the inves-
tigation the ICAC examined the
Otfice's files on the matter and
heard avidence from the police
officer, Detective Sergeant
Robert Clark, the Ombudsman,
Deputy Ombudsman and Assist-
ant Ombudsman Greg Andrews
(who had conducted the investi-
gation) during two days of hear-
ings.

Mr Temby reported on 16
June 1983 that his investigation:

-..révealed no impropriely
ef any sort in the prog-
gssas which led to the
preparationofthe Pinnock
report on the parts of Mr
Landa, Mr Pinnock, or
other stalf of the Office of
tie Ombudsman.

In fact, even Counsel for
Datectiva Sergeant Clark con-
ceded during the haaring that:

..there'’s no suggestion
whatsoever, nor cowld
tharg bea on the evidanca,
of dishonasty on the part
of anyone involved,
whather the Ombudsman,
Mr Pinnock, Mr Andrews
OF anyona.

In his evidence, Detective
Sergeant Clark said he had no
personal knowledge of any fail-
ure to exercise functions in an
hanest and impartial fashion or
any attempt by the Ombudsman
to lean on anybody in the Office
concemed with the investigation.

Inthe light of this evidence
and the attestation by Sergeant
Clark’s Counsal, # was under-
standabia that the Ombudsman
and his officers weara somewhat
bewildered that such a baseless
complaint coubd emibroil the Of-
fice in 50 much wasted time,
cost and potential damage tothe
reputation of the Office and its
office holders.

The OHice is obviously
pleased that the ICAC investiga-
tion has vindicated the integrity
of tha Office in its handling ofthe
investigation of the Ainsworth
complaints,

At the time of writing this
report, the Office of the Om-
budsman has paid $31,983 in
legal fees related to the pro-
ceedings before the ICAC.

The Ombudsman has
sought the Govermnment's assist-
ance to meet these legal costs.
Whila it is hoped the costs willbe
recouped fromihe Treasury, cur-
rent indications are that the
Ombudsman's budget will be fur-
ther sevarely depleted to cover
these legal costs. #

NEW ODmboedsman Annual Report
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Recommendations of the Royal
Commission into Aboriginal Deaths in

Custody

The Royal Commission imo
Aborginal Deaths in Gustody
made a series of recommenda-
lions, with numbers 176 and 226
having particular relevance 1o
the Ombudsman's Office.

Prisons

FRecommendation 176 is
that each prison within a state or
territory establish a complaint
officer. This officer's responsi-
bilities include:

} attending the prison regu-
larly to rece e complaints

¥ requiring any person o
make enquiries and report
ta the officer

b atemptingtosettle acom-
plaint

¥ reporting to the complain-
ant, the senior officer of
the prison and the appoint-
ing Minister the terms of
the complaint.

The Assistant Ombudsman
(Local Governmeant and Prisons)
and tha Ombudsman have ra-

viewed implementation of rec-
ommendation 178 and are satis-
fied that there is substantial im-

plementation,

Police

Recommendation 226 s
that in all jurisdictions, the proc-
esses fordealing with complaints
against police need to be ur-
gently reviewed.

The present system only
satisfies a small number of the
criteria on which the Royal Com-
mission recommends the legis-
lationshould be basad. The most
significant ditferance between
the present system and the com-
migsion's recommendation is
that complaints are substantialty
investigated by police.

The newly proclaimed Po-
ice Service Act gives the Om-
budsman a power of direct inde-
pendent investigation and the
power to be present as an ob-
server during internal police in-
vestigations. While these pow-
ars may restore some credibility

tothe system for Aboriginal com-
plaints, there has baen no fund-
ing provided for the implamenta-
tion of these new powers and,
effectively, the Office’s ability to
directly investigate complaints is
lirmitiesd .

The Ombudsman wrote to
Mr H Eagleton, Assistant Direc-
tor-General of the Premier's
Department, on 11 January 1883
advising that on balanca, hecould
not agree that recommendation
226 had been implemented. No
response was received until Au-
gust 1993 when a draft of a pro-
posed report to the Pramier on
the implementation of recom-
mendations of the Royal Com-
mission ino Aboriginal Deaths
in Custody was deliverad.

The proposed repart sim-
ply noted recommendation 226
as “implemented”, The obvious
question is whether the Royal
Commission's recommendations
are being implemented in reality
or merely inthe pages of govemn-
ment repors. @

Public Awareness

In 1981-82, for reasons
outlined inthe last annual repor,
no public awareness tnps of any
kind were undertaken, even the
comparatively inexpensive New-
castle and Wollongong frips.

The concern was not o
much with the cost of travel, as
the inabilty of the office 1o deal
with the extra work generated,
espacially inview of the opportu-

nity cost of having experenced
staff out “on the road” foruptoa
week, inslead of procassing files.

In late 1982 two low cost
outreach campaigns were un-
deraken, in conjunction with
other agencias.

Between Movember and
December 1992, atthe invitation
and at the cost of the Depart-
ment of Community Service

(DOCS). staff from the Office,
including the Ombudsman him-
salf, participated in forums or-
ganised by DOCS in Liverpool,
Grafion, Narrandera, Parramatta,
Armidale, Chatewood, Newcas-
the, Narooma and Orange.

The purpose of the meet-
ings was o discuss proposals
for a new complaints and ap-

coni page 24
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Public Awareness com

peals machanismior DOCS, with
a particular focus on issues aris-
ing from the new disability sen-
ices legslation.

The forums wane not de-
signed in such a way that written
complaints could be taken, but
the opportunity was taken to in-
form those attending about the
role and functions of the Office.

Several complaints have
been received from disability
sarvices providers and parsons
with a disability since the semi-
nars, including peak disability
bodies.

Westfield

From 23-28 Novembar
1882, in conjunction with the
Commonwealth Ombudsman,
stafi were availlable al Wastfield
Shopping Square for a six day
campaign.

The Commanwaalth Om-
budsman's Office payed for all
costs, including publicity, trans-
|lation of material into community
languages and so on.

Twenty three written com-
plaints were taken and many
other people referred to other
agencies and advised about the
role and functions of the Office.

Public Awareness
Campaign - 1993

In aarly February this year,
the OHice’s management com-
mittee decided to launch & for-
mal public awareness campaign
into country areas, allied to a
programof visitsto country gaols,
some of which had not been
visited for over 18 months.

The chief aim of such visits
was defined as an educational
role. Mumbers of complaints are
ingvitably taken on such visits,
but the main aim is to educate
local authorities, community
workers and the public generally
about the role of the Office and
the service it provides.

Inthis sense, evaluation of
the success of a public aware-
nass campaign is defined in the
short term by such factors asthe
amount of public coverage in the

madia, and in the long term by
the number of worthwhile and
junsdictional complaints received
or referred to the Office.

Az weall as the country vis-
its, regular visits have been re-
commeanced to Newcastle and

Wollongong.

These visits have been well
attended by members of the pub-
lic seaking advice. Up until 30
June 1983, a total of 85 people
had been seen at the monthly
MNewcastle visits, and 22 at the
bi-manthly Waollongong visits.

The great preponderance
of complaints and queries con-
cam local government, and many
of thase can ba resobvad an the
spot by a telephona call to coun-
eil.

Frequently, complainis
concarm matters that are nol
within the jurisdiction of the
Ombudaman - court decisions,
the amount of a Telecom ac-
count, the conduct of a neigh-
bour, etc. Nevertheless, experi-
enced siaff are usually able to
olfer some advice or refer the
complainant appropriabely. @

Aboriginal Outreach

The investigation officer
{Aboriginal) within the Office per-
forms investigation and pradimi-
nary inquiry functions, with a
specitic focus on complaints in-
volving Aboriginal people.

A higher proportion of her
tima, however, is spent on
outreach and public awarenass
functions than is the case with
other investigation statf.

The Ombudsman views it
as very important for this inves-
tigation officer 1o be especially

rasponsiva to the needs of Abo-
riginal prisoners and juveniles in
juvenile justice centres. To this
end, the Aboriginal officer at-
terded a number of these insti-
tutions during the year, and a
more comprehensive program of
visits is planned for the next fi-
nancial year.

The investigation officer
{Abaoriginal) also participated in
d number of imMerdeparmental
committeas and working parties,
particularly with the Police Serv-
ica,

Police

Last year, she participated
in a visit sponsored by the NSW
Police Service to the Northem
Territory, focussing on the Night
Fatrel Program. This program
incorporates Aboriginal mecha-
nisms for social control, whereby
Aboriginal people take akey role
controlling antisocial behaviour
and minor criminal infractions in
their own communities.

The visit was part of the
MNSW Police/Aboriginal Working
cond page 25
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Aboriginal OQutreach com

party exaiming strategies to en-
courage improved relations. The
investigation officer {Aboriginal)
brought to the meatings the dis-
tinctive perspective of a young,
female Abonginal civilian - a per-
spective olherwize lacking.

At the time of writing it was
unclear what recommendations
would flow from the working
party, which has not bean con-
vanad snca Octobar 1952,

The investigation officer
(Aboriginal) participated in two
committees with police develop-
ing training videos to sensiise
police to Aboriginal issues. She
also participated in tha Otfica of
Juvenile Justice Advisory Coun-
cil working party on Aboriginal
perspectives.

In February 1933 the Of-
fice of Aboriginal Affairs con-
vened a committes of Aboriginal
people to coordinate the NSW
govemment's approach to Abo-
riginal issues. This committes,
however, is apparently now de-
tunct.

Taree

On February 15 and 16
1993, a community awareness
visil was made 1o the Taree/
Purflest Aboriginal community by
the Ombudsman and the inves-
tigation officer (Aboriginal).

The Taree Aboriginal com-
munity's major allegations were
thetreatmentthey received from
local palice, such as overzeal-
ous patrolling of the area, the
harassment of Aboriginal youth
and the conditions of the cells at
Taree Police Station,

Allthese issueswera raised
at a meeting with the Chief In-
spector who is based al Port

Macquarie and a number of un-
dertakings made. The matter of
the cells has been resolved with
new cells being built that would
conform to the Royal Commis-
sion recommendations.

Theother matter raised was
in regard to the collection of gar-
bage from the Purfleset commu-
nity. This had not occurred for
aver twalve months, with tha
Aboriginal people having 1o re-
move the garbage themselves,
although the local council rates
had been paid.

The Ombudsman met with
the town clerk who immediataly
made inquiries with the contrac-
tor, it was discovered that the
garbage had not bean collected
and the contracior was severaly
reprimanded

Women and Legal
Issues

The final public outreach
event lor the year was the par-
ticipation of the investigation of-

MEW Ombuedsman Annoal Report 1993
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ficer [Aboriginal) in the ongani-
sation of the Abanginal Womens'
Legal Issues Conference held
onthe 19.June 1283 at Parramatta
Town Hall. There was a good
response to the conference with
about 100 women, both Abarigi-
nal and non-Abariginal, attend-
ing. Thase women represented
both government and non-gow-
emment agencies from across
the State.

The conference provided a
forum for Aboriginal women and
those non-Abonginal woman who
work with Abonginal women to
voica their concams and frustra-
tions and, together 1o develop
recommendations and strate-
gies.

A major concern raised was
that in most instances Abariginal
women are unable o obtain le-
gal advice and represeniation.
Women spoke about the difficul-
ties they faced in accessing Abo-
riginal Legal Services as victims
of violence.

cond page 26
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Publications

A series of Fact Sheets on
the Office of the NSW Ombuds-
man was infroduced this yearto
replace the existing pamphlets,
which had not been updated for
fve years.

Titles currently available
are:

» General - an overview of
the Office

} Police

b Local Government

» Prisons

} Guarantee of Service

Other subjects to be cov-
ered in the saeres include the
History of the Ombudsman, Un-
derstanding the Public Sactor
andthe Art of Complaining, Abo-
riginal Access, Youth and Free-
dom of Information,

Qutreach cons

Aboriginal Legal Saervices
mainly represent people who
have been charged with a crimi-
nal oftance and as such, are
defendant focussed. Ethically,
no legal service can represent
the wictim if they are acting for
the defendant in the case.

The major recommenda-
tion from the conference is that
Aboriginal women need a legal
service, which can cater spacifi-
cally for the neads of Aboriginal
women, aspecially as victims of
violenca.

Aboriginal women asked for
a service which can provide ad-
vice, referral and reprasentation.

A document currently is
being produced which will list all
the issues and recommendations
arising out of the conference.
This document will then be for-

Both the Police and the
Genaral brochure will be frans-
lated into the major commiuny
languages.

Underthe new Police Serv-
ice (Complaints, Discipline amd
Appeals) Act, 1933, the Office is
required to provide both tha Po-
lice Service and the Depantment
of Courts Administration with a
supply of the police
for distribution to all police sta-
tions and courts.

Information on the Om-
budsman and the police com-
plamts system should now be
available to the public from all
police stations and district courts.

The Office also published
Guidelines for Effective Com-
plaint Management, a booklet
mainly designed for public sec-
tor managers and oniginally dis-
tributed at our seminars on com-
plaint handling.

Six reports to Pardiament
also were published this year
(refer to table).

Pricing Policy

In an attermpt o recover
ml;.la af the cosis involved in
publishing our r , the Of-
ﬁ:nmhiiﬁrﬂyiﬂ;ﬁndamﬁ-
ing policy for publications this
year. Basically, unless directly
involved in an investigation, in-
terested members of the public
are charged $10 for a copy of a

report. The pricing policy also
COVars our annual repors.

Copies of reports are
kodged with all major libraries
and all Members of Parliamant
are issued a summary of the
repars.

An arder form for our pub-
cations is included at the back
of this report.

Reports to Parliament

29.9.92

Complaints by Mrs Carolyn Rigg about the con

duct of the NSW Police Service

8.11.82
25.1.93

Report on Toomelah
Inquiry into the circumstances surmounding the

injurias suftered by Angus Rigg in police custody
and nfo the subsequent police investigations

25293

Ombudsman’s Report on the Local Government

and Community Housing Program

8.3.83
Otfice

25.6.93

Ombudsman’s Report on the State Electoral

Ombudsman's Report on Allegations of Police

Bias Against Asian Students.

wardad to all relevant govemn-
mant and non-government agen-
clas for comment.,

As 1983 is the Year of In-
digenous Pecple, all Govemment

agencias involved in service de-
Ivery to Aboriginal people should
look at whether or not their ap-

proach and the type of senvice
delivery is appropriate and prac-
tical for Aboriginal people. &
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Speaking Engagements

17 Augisst 1992

27 August 1862
28 August 1562

18 Movesmiber 1962

2 Docnmibar 1982

B Decamber 1252

28 January 1983
11 March 1893

18 Apd 1983

£0 Apr 1820
5 May 1953

4 Jura 195G

T June 1800

Septermber 1952

Fabruary 1953

May 15832

Speaker: David Landa
Venue Topic
IR Conlerance -Sabal Custorner Satsiaction
Tewwr Housa Putsic Sacior
R Conference Savoy Customer Safistachon -
Ho - Meboume Pubic Secior
Cabramata Community  Rola of the Ombudsman -
Carkn Police Complaints
ACESA Annual Pl o they Orribcksrmian
Unibversity
SES Orentation Program  Role of tha Ombudaman
- Proseod's Dopostrment
EES Orientation Program  Flode of the Ombudsman
- Pramiar's Dapartment
ACDC Polcs Saminar Police Complaints
Addmses Clerks of the Rola of the Cmbudsman
Loesal Courts - YWOA
Cordemncs Cantre
m:husnwEmngu Mackation
Haakth - Marly Pacific
University of MSW - Law  Role of the Ombudsman
Society
m CHIPS and hMaciation
Board
of Healkh, Saminar on "Sulcde and Saif |
and Comaciie Ham in Custody”
Universty of MSW -Law  Role of the Ombudsman
Schonl
Speaker: Greg Andrews
Venue Topic
RIPPA Conderance - Consumaen complaints and
Carbama tha disterrmirstion ol
Cusiomer i
Sanior Cusiormer ints and
el e aacorpe.
Fuﬁsarﬂ‘l"ﬁ.i‘f&
Senvice - Sydnay
Prubc Socior B‘bﬁpumm
Managament Course -
Sydney
IR Conforence on Total fioring Sarvice Cuality in
Cualty Sanvice in he m

oD

'Reaching

Youth

The major contact the
Ombudsman Office has with
youth is through visits to juvenile
detention centras.

Spreading the word to
youth at large about the Om-
budsman's role and availability,
calls for different sirategies.

The major initiative taken
by the Office this financial year
was the sponsering of a special
edition of the naticnal Legal Ea-
gle on the role of the Ombuds-
man.

Published by the Law Soci-
ety of NSW with the support of
the Law Foundation, Legal Ea-
gla is a curriculum support pulb-
lication for legal studies, the fast-
est growing secondary school
subject in NSW.

The Ombudsman is already
mentioned in the syllabus under
the section “Individual and Stafe”,
but also is relevant to other ar-
eas of study relating to legal
controls on state power and is-
sues of law and justice.

With the provision of the
detailed curriculum support edi-
tion on the Ombudsman, the
chances that students would
choose the topic of the Ombuds-
man for specialist study is greatly
increased.

Copies of the special edi-
tion were sent to all national sub-
scribers 1o Legal Eagle as well
as every high school in NSW. e
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Significant Office Committees

During the reporting year, a PSA/Managemant Consultative Committee and Information
Frocessing Strategic Plan Committee were establishad. There ware no significant committess
abolished during the year.

Manaogemant Committes
Membership:
David Landa - Ombudsman
John Pinnock - Deputy Ombudsman
Greg Andrews - Assistant Ombudsman (Prisons and Local Governmant)
Kiaran Pehm - Assistant Ombudsman (Police)
Jennifer Mason - Principal Investigation Officer
Sue Bullock - Executive Officer

Purpose: Management of tha Otfice. Consider matters relating to the functions of the
Office, strategic planning, policies, budget, priorities and overall administration. The committae
meats waekly.

Corperate Planning Committea
Membership:
David Landa - Ombudsman
John Pinnock - Deputy Ombudsman
Greg Andrews - Assistant Ombudsman (Prisons and Local Government)
Kigran Pehm - Assistant Ombudsman {Police)
Jenniter Mason - Principal Investigation Officer
Sue Bullock - Executive Officer
Geoff Pearce - Manager Information Systems
Anita Whittaker - Human Resource Manager
Alisan Turnbull - Financial Accountant
Jonnifer Knox - Investigation Officar

Purpose: Development and review of the corporate plan. The committee mesats as
required.

Training Committes
Membership:

Greg Andrews - Assistant Ombudsman (Prisons and Local Governmant)
Jenniter Mason - Principal Investigation Officer

Sue Bullock - Exacutive Officer

Geoff Pearce - Manager Information Systems

Anita Whittaker - Human Resource Manager

Purpose: Plan and co-ordinate training. The committee meets bi-monthly or as
required.
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Joint Consultative Committes
Membership:
Jahn Pinnock - Deputy Ombudsman
Sue Bullock - Executive Officer
Anita Whittaker - Human Resource Manager
Maria Girdler - Workplace Group
Jo Flanaghan - Workplace Group
Debra Rhodes - Workplace Group
Anne Milson - Public Service Association

Purpose: Implemantation of the structural etficiency principle. The committee meets every
two months.

PSA/Managemaent Consultative Committes
Membership:
John Pinnock - Deputy Ombudsman
Greg Andrews - Assistant Ombudsman (Prisons and Local Government)
Sue Bullock - Executive Officer
Maria Girdler - Workplace Group
Wayne Kosh - Workplace Group
Anne Milson - Public Service Association

Purpose: The commitiee, established in January 1993, aims to improve communication
channels between management and the stalf, provide information on new initiatives and ascertain staff
views on issues alfecting them. The committee meets monthly.

Information Processing Strategic Plon Committes
Membership:

Greg Andrews - Assistant Ombudsman (Prisons and Local
Government)

Kieran Pehm - Assistant Ombudsman (Police)

Jennifer Mason - Principal Investigation Officer

Geoff Pearce - Manager Information Systems

Sue Bullock - Executive Officer

Purpose: This commititee was established in May 1993 1o review and further develop the
Office’s information processing strategic plan for the next three years.

In addition 1o the above committees, the following committees meat on a regular basis.
» Equal Employment Opportunity Commitiee
» Ethnic Affairs Policy Statement Committee
» Occupational Health and Safety Committea
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Telecommunications Interception
Inspection Unit

The functions of the Ombudsman’s Unit have been explained in previous annual reports. As
required under the Telecommunications (Interception) (Mew South Wales) Act 1887, the Ombudsman
nspects records relating to telephone inmtercepts by the Police Sarvice, Game Commission and
Independent Commission Against Corruption. Reports of these inspactions must be presanted to the
MNew South Wales Atomey-General by 30 September aach year at the latest.

5.19{2) ofthe Act prohibits the Ombudsman from revealing in this Report any details of his Office’s
activities under the legislation. ®

Asset Maintenance

The Office submitted an Asset Maintenance Plan to the Pramiar's Capital Works Unit in Oclober
1881. A modest infrastructure of assets exists in terms of office equipment. The maintenanca plan put
in place a cycle of acquisition, maintenance, renawal and disposal so that the small resources of the
Otfice are best placed to serve the corporate objectives.

The plan will be reviewed in the latter part of 1993 as a part of developing a three year Information
Technology Strategic Plan. @
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Overview

The general themes covered in previous annual reports have continued to occur in

complaints during this year. In addition, however, there were & number of spectacularly public
cases which dominated the area of police complaints.

Angus Rigg

The attempted suicide of
Angus Rigg in a police cell at
Mikton, as well as highlighting
the problem of deaths in cus-
lody, exposed fundamental
weaknesses in the internal in-
vestigation of complaints against
police.

The police internal investi-
gatons into the hanging of An-
gus Rigg displayed confusion in
rasponsibilities between police
involved and inadequate alloca-
tion of resources to the investi-
gating police.

It also demanstrated that
complicated command and su-
pervision structures allowad san-
ior palice to avoid diract respon-

sibility by passing the matter alse-
whera,

All of this resulted in ax-
treme delay which, together with
the unjustified suppressionofthe
invastigation material from the
complainant, created the impres-
sion of a ‘police cover up”.

The teatures of the internal
palice investigation into Mrs
Rigg'scomplaint were notunique.
Delay has been a constant prob-
lem in the investigation of com-
plairts against police and con-
cam hasbeen expressed by both
complainants and police under
investigation.

in the Angus Rigg casse,
the considerable trauma experi-
encedintheonginalincidentwas
exacerbated by the inordinate
delay in finakising inquiries and
the number of times witnesses
had to be re-interviewed, and re-
experience the incident, because

EF

of the poor quality of previous
investigations.

The fallout from the Angus
Rigg case produced an internal
restructure of Police Service in-
vastigations, the cantral feature
baing the splitting of Internal Af-
fairs into regional units under the
direct control of the four region
commanders rather than a sin-
gle unit with central responsibil-
ity 1o the Assistant Commissioner
{Professional Responsibility).

While the restructure re-
ducasihe potential for confusion
in responsibility at senkor leviels,
it increases the possibility of in-
consistent approaches 1o intar-
nal inquiries. There will ba in-
creasedresponsibility onthe new
Assistant Commissioner (Pro-
tessional Responsibility) and the
Ombudsman to monitor the ap-
proachesoltha separate regional

units.

Frenchs Forest

In February 1993, a story
broke in the media conceming
the shooting of a young police
officer while on duty at Franchs
Forest police station in June
1992, There was speculation that
the shooting was drug related
and that police at the station
werg improperly involved with
drugs.

The matier was referred o
the State Crime Commission by
the Minister for Police and an
investigation was conductad,

Media coverage of the re-
sults of that investigation re-
partad the minister as alleging a
‘cover-up"by senior police. Pro-
ceedings relating to the misuse

of drug exhibits by police and
failures in supervision were in-
stituted and the former Assistant
Commissionar (Professional
Responsibility) has not returmad
io duty. The shooting remains
unsalved,

The failure 1o promptly in-
vastigatetheissues asthey arosa
from Frenchs Forast police sta-
tionwas compounded by the fail-
urg of the Police Service 1o re-
port the allegations to tha Om-
budsman.
requires the Police Service 1o
notity the Ombudsman of alle-
gations of misconduct which
arise fromwithin the Police Serv-
ice even though there is no writ-
ten complaint from a membear of
the public.

For example, an imtarnal
audit of a polica station which
discovers a missing drug axhibit
should rasult in a complaint be-
ing relerrad by tha Police Sarv-
ice 1o the Ombudsman. These
matters are refarred to as Sinter-

nal complaints”.

Thiz Polica Service has con-
sistently cpposed the notifica-
tion of intermal complaints argu-
ing that such matters should be
dealt with as “in house “manage-
meant issues.

The failure to report the
Frenchs Forest matters to the
Ombudsman was highly publi-
cised in the media. Following
this publicity it appearad that the
number of internal complaints
was increasing.

Tha Frenchs Forest story
first became public on 25 Febru-
ary 1983,

cont on page 33
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The Police Service (Complaints,
Discipline and Appeals) Amendment

Act 1993

Last year's annual report
set out the recommendations of
the Joint Parliamentary Commi-
te on the Ombudsman follow-
ing #s inguiry into police com-
plaints. The central features of
the recommended reforms ware
statutory amendments 1o facili-
tate the greater use of concilia-
fion, stronger powers for the
Ombudsman to monitor internal
paliceimvestigations and a power
of direct investigation for the
Ombudsman without prior refer-
ral of the matter 1o police.

On 1 July 1953, thie Police
Service (Complaims, Discipling
and Appaals) Amendment Act
became law. It implements the
central recommendations of the
Farliamentary Committee for
reform of the complaints sys-
tem. A full report on the opera-
tion of the new system will be
given in next year's annual re-
port, Al this stage there remains

Overview com

a great deal to do in practical
implementation and in develop-
ing arrangaments with the Po-
hce Service for the proper ad-
ministration of the legislation.

The Ombudsman propases
to usethe new legislation totake
a greater role in the conciliation
of complaints against police.
Giventhe imited resources avail-
able, however, that role will nec-
essarily be limiled to a small
number of more complex mat-
ters.

Complaints amenable to
conciliation or mediation will be
identified at the assessment
stage and dealt with by trained
conciliators within the Ombuds-
man's Office.

Tha primary responsibility
for the great bulk of complaints
will ramain with the Police Sany-
ice, Tha new Prolessional Re-

sponsibility command is display-

ing a willingness and developing
strategies io increase the rate ol
conciliation,

Thenew investigatory pow-
ers of the Ombudsman must also
be exercised spanngly.

Under the preseni eco-
nomic constraints they will pri-
marily be used as an adjunct 1o
the pre-existing investigation
structuresto expedite previously
cumbersome procedures.

Close monitoring of inter-
nal police investigations will be
reserved for cases involving is-
suas of public concern which the
Police Service has not tradition-
ally recognised as important and
in cases where complainants
come from groups with a tradi-
tionally hostile or suspicious re-
lationship with police, such as
Aborginal or juvenile complain-
ams.

cond page 34

The figures for notification
of internal complaints during the
yaar are as follows:

1 July 1982 - 25 February 1993:
478 internal complaints
28 February - 30 Jups 1893:
533 internal complaints.

The rate of notification in
the st period was 1.99 com-
plaints per day. In the second
pericd the rate was 4. 26 par day,

maore than double. While there
was an increase in the number
of internal complaints concern-
ing setf-injury in custody, it is not
significant enough to explain the
dramatic increase in rate of noti-
tication of internal complaints by
the Police Sarvice.

Drug Exhibits

Internal complaints con-
ceming missing or mishandled
drug exhibits, a central issue in

NEW Ombudsman Annual Report 1993

the Frenchs Forest matter, are
worth a particular note. The
number of imternal complaints in
this area received in 1991/92
was only bwo. In the 199293
year, the number was sixteen, all
recaved aither as parl of the
Frenchs Forest matter or kater.

It appears that the motiva-
tion for increased reporting may
ba concern at becoming em-
broiledin a scandal such as arose
out of Frenchs Forest police sta-
lion. &
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Police Service Act con

The power of direct inves-
tigation, in recognition of its re-
source intensive nature, will be
reserved for cases where it ap-
pears that the Police Service is
not in a position to conduct an
unbiased inquiry. Typically, that
parcaeption arizas in the case of
complaints against the very sen-
ior officers of the Police Sarvice.

Some Remaining
Problems

Admissibility of
Evidence

A draft of the new legisla-
tion contained a proposal to re-
move one of the existing restric-
tions on the admissibility of avi-
dence obtained by an invastiga-
tion under the legislation from
being used in court. The previ-
OUS PrOviISon was re-inserted into
the Act following concern by the
Police Association.

The relationship of mate-
rial gathered under the com-
plaints legislation to the criminal
justice system is a complax is-
su@. There are racognised pub-
lic policy arguments that the al-
fectiveness of an investigation
agency is reduced if persons giv-
ing evidence to it are fearful of
ending up in court. On the othar
hand, where complaints allege
criminal conduct, it does not
seem reasonable that material
pathered during an investigation
which supports such an allega-
tion should be unable to ba used
in & criminal prosecution.

The precise balance of pub-
licinterasts inthis area is difficult
to determine. Cases which illus-
trate anomalies with the opera-
tion of the presant system will b
drawn to attention with appropsi-
ate recommendations for change.

Redefinition of
"Conduct”

The new complainis legis-
lation amended the definition of
“conduct”which may be investi-
gated under it. The previous law

jurisdiction as “any alleged ac-
tion or inaction of [a] maember of
the Police Forca.” The new Act
defines it in similar terms but
with the added qualification that
the conduct must be “of a police
officer when acling as a
constable”The legal efiect of
the amendment is, at present,
unclear. The amendment had no
attention specifically drawn 1o it
and is not referred to in the read-
ing speaches when the legisla-
tien was presented to Parliament.
Tha Police Service has published
its interpratation thatthe amend-
ment excludes from the legisla-
thion conduct of a member of the
Police Servica while off-duty.

While there would be little
disputethat thelegislation should
not be used to investigate the
private affairs of police, the di-
viding line betweean police con-
duct off or on-duty is not always
clear. There are cases of mis
conduct which imvelve conduct
bath off and on-duty and casas
of criminal misconduct which
occur entirely off-duty. The is-
sues have been raisad in detail
with the Ministry for Police and
legal advice onthe issua is baing
sought.

Owarall, tha new complaints
legislation is a significant im-
provement of the system under
which complaints against police
are handled. There is an in-
creasad capaciy for minor com-
plaints to be dealt with speedily
and a raising of the level of the
public accountability of the
Police Service. @

Conciliation

Complaints finalised by
conciliation this year rose from
424 to 529. Although this is a
significant numernical increase,

| the percentageriseon lastyear's
simply defined conduct underits |

numbar given the overall in-
crease in complaints, was two
per cant, from 12 1o 14 par cant.

The survey of complainant
attitudes to conciliation of their

| complaints which beganltast year
| was continued and ran through-

out the reporting year. Of tha
529 complaints where concilia-
tion was successiul, 240 returmed
the survay, a response rate of 45
par cant.

The responses are broadly
consistent with last year's re-
sults and indicate a degres of
complainant satisfaction with tha
process which is rarely, if ever,
achieved through formal imvesti-
gation of complaints.

b 197 respondents (B2 per
cent) were satisfied with
the way their complaint
was handled. Only 38 (16
per cent) expressed dis-

» 116 respondents (48 per
cent) thought that the Po-
lice Service might improve
as a result of the concilia-
tion process. 112 (47 per
cent) believed that thera
would be no change.

} The ovarwhelming major-
ity of respondents, 207
(86 per cont), were satis-
fied with the mannear and
approach of the police of-
ficer who handled the con-
ciliation. Only 28 (12 per
cent) were dissatisfied
with the mannear of the
police conciliator.

coni page 35
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Conciliation com

Apology

It appears from the survey
that the factors which play the
greatest par in a complainant’s
agreement to resolve their com-
plaint are an apology by the Po-
lice Service or a proposal that a
sanior officer speak tothe police
officer the subject of complaint.

P 143 (B0 per cent) of re-
spondents felt that an
apclogy played some pan
in their agreement to con-
ciliate.

b 187 (78 per cant) felt that
a senior officer speaking
ta the officer under com-
plaint played a role in their
decision to conciliate.

¥ While conciiation seems
to be an effective method
of resolving individual
complaints, only 66 (28
per cent) of complainants
felt that there would be
any wider impact such as
the Police Service think-
ing about s future proce-
dures or methods. The
majority 138 (58 per cent)
felt that thare would be no
general changes.

The role of negative fac-
lors playing some part in com-
plainants agreeing to conciliate
remains, aithough for the large
majority of respondents such
factors ded not play a par.

}F Theapprehensionof dam-
aging the career of the
police officer under com-
plaint played no part for
156 (65 per cent) of re-
spondents, but played
some part for 68 (28 per
cant).

¥ The fear of becoming in-
volved in a long discipli-
Nary or court process

— e D> —

played no part for 181 (&7
per cent) of respondents,
but played some par for
60 (25 per cent).

} intimidation or threat by
the police officer conduct-
ing the conciliation played
no part for 206 (86 ped
cent) of the respondents,
but played some part for
13 (5 per cent).

P The fear of future police
harassment for failing to
conciliate played no part
for 147 (61 per cent) of
respondents, but played
some part for 76 (32 per
cent).

The last figure is wormying.
It must be acknowledged that
percaptions of possible police
harassment are not necessarily
based on fact and the genera-
tion of such a perception by the
conduct of a particular police of-
ficer is not often able to be sub-
stantiated by investigation. Mev-
arheless, this aspect of police
conciliations will remain under
scrutiny.

Police Resistance

Last year's annual repor
st out some of the reasons why
police under complaint may be
uncomioriable with the concilia-
fion process and resist i,

Simply, their work environ-
ment often involves dealing with
the public in an adversarial con-
text where any admission of fault
carmies possibie disciplinary con-
sequences.

It must be said that, on the
whola, police under complaint
remain hostile 1o apologising to
a member of the public or 1o
admitting fault.
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Conciliation, of course, re-
quires some concession from
each party to a dispute. This
resistance has been overcome
in practice by the Police Sarvice
conciiating with a complainant
rather than the actual police of-
ficer under complaint being a
direct party to the conciliation
agreement.

The positive outcomes of
participating in the conciliation
process, both o complainants,
the Police Service and police
officers are obvious.

Although the number of
complaints conciliated during this
yaar is not a large percentage
increasa from last year's figure,
the numerical increase s en-
Couraging.

A few senior police officers
have attended conciliation train-
ing courses organised in con-
junction with the Ombudsman's
Otfice and the Police Associa-
tion appears willing to explore
the increased use of concilia-
tian. It is hoped that the associa-
tion's understanding of the proc-
as5 will contribute to its greater
acceptance by individual police.

Overall, there are signs that
conciliation of complaints is be-
coming accepted and entrenched
as an essential teature of com-
plaint management.

A target for conciliation of
25 per cent of complaints is a
minimum expectation which
showld ba reached withinthe rela-
tivedy short term.

The conciliation rate of
complaints should be seen by
the Police Service as a measure
of its adoption of the principles of
community policing, ®
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Police Evidence - Collaboration,
Collusion, Perjury

The greatest single chal-
lenge for any tribunal or investi-
galory agency is assassing tha
guality of evidence put bafore it
Whan # comes to considering
police evidence, the challenge
takes on characteristics which
ﬁahﬂn&mm particularly dif-

A complaint from a police
prosecutor which was consid-
ered during the year related to
statements prepared by three
constables for the purposas of a
criminal prosecution. The pros-
ecutor felt that, on the basis of a
previous comnversation with one
of the constables and the terms
ofthe tact sheat prepared for the
prosecution, it appeared that the
threa constables had “conspired
fo prepare a brief of evidence
that is false, with the sole pur-
pose of convicting the defend-
am”. It appearad from the com-
plaint that the prosacutor did not
hold the constables primarily li-
able but requested an investiga-
tion “lo ascerfain what forces
were exarfed on these consta-
bles to prepare what appear to
be statements made up of lies".

The hearing of the casethe
subject of the prosecutor's com-
plaint resulted inthe dismissal of
the charge against the defend-
ant. The magistrate described
the statements of the constables
as “the worst verbal that | have
COme across in my years of ex-
perience” and found that the
police had been “quite untruthful
in the content of their evidence”,

The tailure by senior police
officers to report the prosecu-
tor's m.r;'q:!a}m to the Ombuds-
man, along with the complaint
itsel, has been taken up by the
Independert Commission Against

Corruption. Athough the case is
unusual in that the alleged mis-
conduct was reported by a po-
lice officer, there are other ex-
amples which point to the forces
which facilitate such an approach
to tha giving of evidence.

Adverse Comment

Magistrates, it appears, are
bacoming far less inclined o ac-
cepl the evidence of police wit-
nessas as inharanthy truthful sim-
ply on the basis it is given by
police. Complaints which are
generated by magistrates' ad-
VErse comments on palice evi-
dence before them are becom-
ing far more frequent. The labo-
rious process of combing coun
transcripts and comparing them
with other evidance, maans that
the investigation of such com-
plaints is inherently tima con-
suming. When the ultimate deci-
sion concems perceptions of
truthfulness, very strong evi-
dence of untruthfulness is nec-
essary 1o establish malpractics,

It does appear, however,
to be almost standard police
prachce to collaborate as to the
avidance that individual police
prasent. Such collaboration doas
not necessarly involve alera-
tion of evidence or presentation
of fabrications to obtain a con-
viction.

Identfical Statements

An investigation of a com-
plaint arising out of a hearing
betorathe Licensing Court panty
concerned wvirually identical
statements presented to the
Court by two police officers.
Despite the obvious collabora-

tion which occurred inthe prepa-
ration ofthe statements, the sec-
ond officer asserted that her
statement was prapared inde-
pendently and denied copying it
from the first officer.

The police investigation,
afthough not squarely address-
ingthe issue, recommendedthat
the officer be “counsefled” re-

parding the “proper praparation
of evidence for court”,

The magistrate respondead:

e probiam...was nof 2o
much her evidence bl tha
mamner in which # was
delivared, That is, i was
her persistent faflure o
admit that the document
i gquestion was a copy of
[the other constable's]
staternant ihat was ungc-
captable to the Court,
rather than the fact that it
was a copy.

It is fo be expected that if
one officer is faking notes
confemporanecusly with
the events that lead to &
subsegquemnt prosecution,
then the corroborating of-
ficer may seek access lo
those notes when prepar-
ing his or her stafement
for prasentation to the
Court. If however, there is
some police "cullure” that
demands of constables
that they do not admit that
this has taken place or
that, as in this casa, the
other officer's statement
#self has been used as
the basis of the prepara-
hion of the corroborating
officar’s statement, then
that culture should be ad-
drassad and corrected,

cond page 37
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Police Evidence con

Last year's annual repor
(at page 60) noted a similar case.
Again, thare was no evidence
that the police were lying about
the content of their evidence,
although it was clear that their
danialthatthe evidence had been
prepared in collaboration was
false.

In that case, the Police
Senice responss was to treat
the matter as minor andto “coun-
sel"the police as to their prepa-
ration of evidence. There were
also indications that the conduct
of the constable went bayond an
individual aberration. The polica
prosecutor in the case noted:

it s not uncommon o
see in courf officers of a
far more senior nature
than [the constable con-

] giving simiar ver-
sions as to statement com-
pilation.

In both cases, aklthough
there was nothing to suggest
that police were lying about the
facts behind the prosecution, the
lies as to the way in which their
evidence was prepared saw the
casas thrown out of cour.

Recollections

It is only human for wil-
nesses 1o the same event 1o
wary in the detail of their recol-
lection. It is also natural that
witnesses to an event, whare
they are in frequent contact, will
later discuss the matter between
themsalves and compare their
recollections. It is also probable
that, if their recollections differ
on detail, there is a tendency 1o
iron out the differences sothat a
consistent picture is presented
tothe cour or tribunal. The proc-
e85 is commonly referred to as
“getting the stories logether”.

Police witnesses may lie
about this process because of

the adversarial nature of the pro-
caedings in which they present
their evidence. An exiract from a
handbook for young lawyers in
1982 on local cour criminal pro-
ceedings advises defence law-
yers as follows:

Two of more police cor-
roborating each other fre-
gquently copy from each
other's statements butf
seldom admil doing s50.
Failure fo admit copying
and having it demon-
strated to the court that
copying fook place, is de-
structive of the credit of
the police officer who cop-
fed.

The sirategy suggested is
to ask the second officer if
his or her stalemen! was

copigd.

Ifhe agrees that he copied
and the sfatemants are
identical you may be boid
enoughio ask him o agree
that his recoliection of the
facts is dependant upon
his statemert. Whether
you are 50 bold or not, you
will certainly subvmit at the
endofthe proceedings that
the independent racoliec-
tion of this officer (if any)
was permanently and ir-
revocably contaminated
by usimg his pariner's
statement as an aide
Tamoire

if the second officer de-
nigs copying, e strategy
is to painstakingly go
through the two slate-
ments =0 as 0 demon-
sirate collaboration.

Every so often ask the of-
ficar, "Da you still say it
was not copled?” or "Do
you stil assure the Court
that the similarity is en-
tirely co-incidental?"
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Denial

i must appear to police
witnesses that they cannot win,
it appears, from the cases re-
terred to the Ombudsman’s Of-
fice, that they theretore pick the
simplest course: deny collabo-
ration and maimain the denial
under gquestioning.

Once they admit co-oper-
ating in the preparation of their
evidence they are open 1o a se-
ries of complex questions as to
the exctent theircollaboration has
effected their evidence and, in
the hamds of a clever lawyer, ara
gasily tripped up.

British Experience

The British police, recover-
ing from the exposure of mal-
practice in the investigation and
prosacution of a series of bomb-
ings. are beginning to wrestle
with the probleam.

In his address to palice in

Movember 1992, the Chief In-

of Police for England

and Wales, Sir John Woodcock,

admitted the service was “shof

through with corner cutting and
axpediancy”.

He refused, howevar, to
accept that police were totaily to
blame and was reported as say-
ing:

changes in polfce culfure
will be axtramealy difficult
without changes in the
wider criminal justice sys-
tem which tolerates...and
BVEN raquires some [ypes
of police malpractica. For
years police officers had
to tell the courts that they
had beth independently
performed the amazing
feat of memory involved
in recording a complete
conversation with a
cont page 38
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Access and Release of Confidential

Information

In July 19392 the Independent Commission Against Corruption (ICAC) completed its report
on unauthorised usa of confidential information. it was an extensive inquiry which exposed “a
widespread corrupt trade” in official information.

In addition to criminal pros-
BcUlions, NUMErOUS CASes were
referred by the ICAC to the Po-
ice Service for consideration of
disciplinary action. Those refer-
rals constituted complaints and
twenty-five such cases were
notified to the Ombudsman.

As the internal police in-
vestigations proceeded, signifi-
canl inconsistencies in the way
the matters were being treatad
by the Police Service amarged.
In Decamber 1992, the Ombuds-
man wrote 1o the Police Sarvica
exprassing concern aboul the
inconsistent disciplinary penal-
ties being proposed. In Febru-
ary, a reply was received stating
that each case would be deal
with on its merits. Below are two
axamples.

Case One

A delective sergeant ad-
mithed 1o accessing and releas-
ing confidential information on
25-30 occasions,. The only ad-
missible evidence against the

datective sergeant were his own
admissions that he released the
information 1o a private investi-
gator on a “quid pro guo”basis,
believing that the investigator
would supply him with useful in-
formation in retum. The Omibuds-
man recommended that the de-
lective sergeant be departmen-
lally charged over the matter.
The Police Service decided that
he would be “counsalled” and
“paraded” by a semior officer.

Case Two

A detective senior consta-
ble admitted to accessing and
releasing confidential informa-
tion on 35-40 cccasions. Again,
this was the only admissibla awvi-
dence and the information was
released on a ‘guid pro quo”
basis.

The officerwas suspended
from duty from September 1992
unifil January 1993, The Police
Service took up the Ombuds-
man's preliminary recommenda-
tion that the officer be depart-

Police Evidence cont

suspect and that they had
nat collabarated.., The re-
sult is malpractics, not out
efmalice ordesire for per-
sonal gain, but which ba-
gins oul of good infartions.
Once an officer has ed in
one case and got away
with it, then he or she feels
less compunction anather
tirma.

mentally charged. On receipt of
this advice, the Ombudsman
wrote back 1o the Police Servica
on the question of consistency in
discipling, citing the numerous
other cases where minor penal-
ties such as counselling had been
proposed. The Police Service
rasponded that the officer would
ba paraded and counselied.

During the year the Ome-
budsman received 157 com-
plaints about police releasing
confidantial information, includ-
ing the 25 arising outoftha ICAC
inguiry. While the ICAC inguiry
revealad a corrupt trade for mon-
etary or other gain, thera ware
other grounds for complaint. In
some cases information was re-
leased carelessly, without regard
o the impact on the complain-
ant,

In others, police officers
released informaticn to friends
or tamily members both with and
without knowledge of the pur-
poses to which it could be put. In
yet other cases, there were

conl page 39

Police Response

The NSW Police Service is
netimmune from the forces which
lead police 1o lie about both the
coment of their evidence and tha
mannerin which it was prepared.
Theresponse ofthe Police Sarv-
ice has been totreat such cases
as exceptions and to instruct the
offenders “notf to do it again”. It
should be clear that the issue is

crucial fo the proper administra-
tion of justice and needs to be
addres=ed on an instiutional
rathier than an individual basis,

The matter has been raised
with thi Assistant Commissionar
responsible forpolice training and
further discussions will take
place. Obviously, thera will be
na ovemight successes. &
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Confidential Information conm

molives of personal revenge by
police who accessed and re-
leased information to damage
peoplethey held grudges against.
Complaints of this nature
can have devastating conse-
quences for complainanis: so-
cial consequences, paricularly
in close-knit communities, and
employment consequences,
where the information comes to
the attention of an employer.

In 1580 the Crimes Act was
amended to specifically intro-
duce the offence of accessing
and releasing confidential infor-
mation. Before this, police offic-
ers warne forbidden o release
confidential information by
clause 55 of the Police Regula-
lions.

Given the public sensitivity
of the isue, the laws against
suchuse ot confidential intonma-
tion, the consequences to com-
plainants and the inconsisten-
cies in the police disciplinary
approach, the Ombudsman rec-
ammended, with some excep-
tions, that sustained complaints
against police inthis area should
procesed to the Police Tribunal
for a hearing and recommenda-
tion as to penakty.

The Police Service, how-
ever, has dealt with the majority
of complaints as a minor disciphi-
nary issue with the usual penalty
being “counsealing "orthe shightly
mare severe ‘parading”(a more
formal kind of counselling). The
contention that the Police Tribu-
nal was unlikely 1o recommend
anything more severe was ad-
vanced as a justification for this
approach.

One casza, howevar, did
procead o a hearing by the tri-
bunal. it involved the releasa of
confidential information by a po-
liceofficerto embarrassthe pan-
ner of a woman with wham the

police officer had formerly baen
involved. The complainant in this
matter i claiming compeansation,
supported by a letter from his
employer stating that he was
transferred from his existing po-
sition, resulting in a loss of sal-
ary, because of The adverse pub-

>

The constable was dis-
missed in line with the Tribunal's
recommendation but appealed
the decision to the Government
and Retated Employee’s Appeal
Tribunal (GREAT).

GREAT determined the
appeal on 31 March 19583. It

P yeu
THS
”%m ?

ity surrounding [the matter]”.

In recommending the dis-
missal of the police officer from
the Service in December 1992,
His Honour Judge Sinclair said:

The obligation on a polce
officer to refrain from im-
proper use of conhderial
police records is clear and
I am certain that the orgi-
nary man i the sireet
wouwld be appalied that a
police officer would access
private and confidential
irnformation held in police
records for parsonal pur-
poses. Such records should
be regarded as sacrosanct
and any violation of the
security of such records
for improper purpose is a
matter of great concern.
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agreed with the Police Tribunal's
assassment of the gravity of the
offence but also ook into ac-
count a great deal of evidence in
suppor of the constable from his
colleagues and suparnvisors.

= hdetermined that dismissal
was too harsh a penalty but still
decided that he should not re-
ceive any pay for the period of
his dismissal and that ha not ba
considered for promotion for an
axira two years on top of the
usual period of service for eligi-
billity.

The trade in confidential
information was a widespread
practice, both within the Police
Service and other government
daepartments, and that t wastac-
iily approved al senior levels.

cond page 40
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Police Powers of Arrest

The discretion to arrest is the most important power available to police. While arrest is
obviously crucial in assisting police to maintain the peace and to bring offenders before the
courls, the use, and at limes, misuse of the power continues lo concern the Dmbudsman.

Invalving as it does the de-
nial of libarty, the power of arrest
should always be used sparingly.
This principle is reflected in offi-
cial police policy. Regulation 9(8)
of the Police Service Regula-
bons states that

DO officers should nod
arrest & person for 8 mi-
noroffence when ifis claar
that a summons will en-
sure that the offendar will
be dealt with by a court.

Still, evidence before the
Ombudsman suggests the po-
lice have an entrenched prefer-
ence for proceeding by way of
arrest rather than by summons
or other maans. Previous annual
reports have detailed instances
where police have armasted for
ostensibly very minor offences,
such as offensive language or
minor traffic oifences, and this
practice of the police continues.

Police Circular No B87/133
proposas that, belore arrasting
any person, officers take into
account the probability that the
person will appear in court, the

Confidential Information con:

While the impact of the ICAC's
inquiry and report on the prac-
tice i difficult to assess, thara
can be little doubt that improper
use of confidential information
continues,

Under the current system
nearly all operational polica have
the ability to access police and
RTA computers. In order to ac-
cess, the officer has o log in his

nacassity of preventing the rep-
etition or continuation of the of-
fance, the requirement of pre-
serving evidence, the safety of
the public or of the offender and
the prevention of interference
with police investigations. The
circular preserves the criterion
of seriousness as the first and
most important factor 1o con-
sider, however.

The Ombudsman consid-
ers that the seriousness of the
offence is an unsuitable criterion
for arrest. Since arrast can often
ba considered as an additional
form of punishment, it may be
88N as a usurpation of the rola
of the courts (o take the nature of
tha offence as tha most ralavant
criterion in the decision to arrest,

It alzo allows police offic-
ars (o confinue to interpret any
offence as a ‘serious offence’,
including offances which are, in
legalterms, minorones. The Om-
budsman hopes to promote in
the Police Service an attitude
that arrest is a last resor. Thisis
particularly important for the

Police Service which is moving
towards a policy of ‘community
policing’ in which officers must
be seen to be acting appropri-
ately.

Case One

In May 1933, a man who
was well known in the Gosford
area through his high profile
media position, was stopped by
police for spesding. The drivar
apparently cooperated with po-
lice and provided appropriate
identification.

Mevertheless, he was ar-
rested and charged and his fin-
gerprinis and photograph remain
on police records. The complain-
ant pleaded guilty to the offance
with which he was charged, but
has complained about the police
action in arrasting him for such
an olence.

This matter has not yet
been determined by the Om-
budsman, but on the face of the
complaint, # would appear that

conf page 41

sarvice number and a secrat
password which is changed once
a month for security purposes.

In a large number of invas-
tigations, police officars, whan
shown a log oftheir access could
not recall the purpose for which
they accessed the information.
On 12 May 1993, the Ombuds-
man recommended that the Po-
lice Servica add an axtra fisld to

the computer access program.

The extra field would re-
quire police to enter the purposs
lor the access, It is fell that im-
plemeantation of this recomman-
dation would greatly improvethe
accountability of police access-
ing confidential information. No
response has been received from
the Police Service. ®
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the police had altternatives to
arresting, charging, fingerprint-
ing and bailing the complainant
o appear im court.

Case Two

There are several practical
reasons why Risconsidered nec-
essary for police to resirict the
use of armest, The first is obvi-
ously the trauma and disruption

sive and she was arrested bythe
second police officer for offen-
sive language.

Therg is some dispute as
io the level of disturbance the
complainant caused prior to her
arrest, but it seems no one alse
hearnd tha conversation. Eventhe
afficer who armested her did not
hear the substance of the con-
varsation, only the oifensive
words,

=T
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caused to suspects. This olten
rasults in further charges baing
laid against a person who has
come 1o the attention of the po-
lice; these are usually charges of
hinder police, rasist arrest or as-
sault polica.

On & Seplember 1992, &
woman was stopped by police
for the offence of riding her bicy-
cla without a helmet, and one of
the teo police officers proceaded
to write a Tralic Infringement
Matice. The complainant reman-
strated with police, saying that
she could not afford a ticket. In
doing 5o it is accepted that she
used some adjectives that are
usually considerad 1o be offan-

It is debatable how of-
fended wara the two police olfic-
ers, Altha timea of the arrest, tha
complainant was restrained by
her arms and handcutted. The
complainant sirained in the grip
of the police officers.

She was taken 1o the po-
lice station and charged not only
with the original traffic oflence
and offensive language, but also
with resist arrast,

These latter two matters
ware defended at court. Tha
charge of resist arrest was dis-
missad, and the offensive lan-
guage was found to be proved
but no conviction was entarsd
against the complainant pursu-

T

antto section 556A of the Crimes
Act.

Tha Police Service has da-
cided that the allegation of un-
reasonable arrast, as wall as the
ancillary complaints, wera not

The Ombudsman disa-
grees. it is considered that the
discration 1o arrest is overused,
often resulling in a greater dis-
turbance ofthe peacethan would
overooking suchaminorinfringe-
meaint.

Case Three

Another reason why it is
considered necessary for the
police to restrict the use of arrest
is the link between amest and
attempted suicide or deliberate
self harm in cusiody.

While it is accepted that
the Police Service has taken
steps to reduce the incidents of
atternpted suickde, it is undeni-
able that many of the people
whodo make such attempts need
nof have boan in custody at all.

InMay 1993, awomanwas
arrested in Coffs Harbour for of-
fensive language and taken to
Coffs Harbour Police Station.

Shewas placed inthe dock
and kept under constant surveil-
lance. The woman was seen o
remave her bra, place it anound
her neck, and try to strangle her-
self. Police removed her bra and
stockings, but within a short time
the woman was observed trying
to scratch at a fresh abdomen
scar with her fingernails.

Oncethe woman was proc-
essed, she was taken to hospital
for examination and later re-
leased,

Although this case has not
yet been finalised, it would
appear that the police had taken

conl page 42
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Powers of Arrest con

all appropriate steps to prevent
the woman from harming her-
self.

The trauma of baing de-
flained in police custody can be
sufficient 1o lead a person to
comtemplate sell harm.

Alternatives to Arrest

The Ombudsman contin-
uas to siress the necessity for
daveloping akematives o de-
tention in police custody.

The move away from po-
lice detention depends upon leg-
islative or policy changes as
much as upon alterations in the
attitudes of individual police of-
ficars.

Until recently, arrest has
been the least labour intensive
méthod of bringing people be-
fore the courts. Often the only
alternative is 1o SUMMOns a per-
son, and this has required many
morg hours of police time to com-
plete than doesthe amast proce-
dura,

Add to this the fact that
arrest gives tha police the option
offingerprinting and photograph-
ing a suspect, and it is not diffi-
cult to see why arrest is the
preferred police option.

Howevar, it may ba that
thare is a change of attitude to-
wards amest becoming appar-
enf among police, at least in
relation to some ofencas. Many
cases of unreasonabla arrast
dealt with by the Ombudsman
involve instances of offensive
behaviour, offensive language,
as well as resist armast.

In 1992, the New Soauth
Wales recorded crime statistics
showed a drop of 17 per cent
statewide for offensive behav-
iourcharges, andinthea FarWest

4X

statistical division, which has a
significant Aboriginal population,
the reduction in such charges
was in the order of 40 per cent.

While the Bureau of Crime
Statistics could not be definite
about the causea of such a reduc-
tion, it moted that:

A decresse on recondad
rates of offensive behawy-
iour cowld .. result from a
change intheway inwhich
jpolice parceive of react to
such bahawour,
Alower rate of such charges
should mean a lowear armast rate
and, hopetully, a decrease in the

complaints about unreasonable
arrest.

In several reports the Om-
budsman has recommended that

The move
away from police
detention de-
pends upon leg-
islative or policy

changesasmuch

tudes of Indi-
vidual police of-
ficers.

altermativas lo armast be deval-
oped. Rather than restrict the
discretion of police officers to
arrest, i is considered prefer-
able 1o add to the array of op-
tions available to police, 5o that
palice response is more tailored
to the particular circumstances
of each case.

Recently, very short but im-
porfant amendments 1o the Jus-
tices Act 1902 have bean intio-
duced that will give all palica
officars in the field the power 1o

issue summonses or Count At-
tendance Notices. Theseshould
be able to be issued on the spot
in a procedure similar to that of
Traffic Infringemant Notices.

Trial of New
Procedures

The new procadures will
ba trialled in five police stations
in New South Wales: Tarea,
Marrandera, Sutherland, Manly
and Waverey, sach of which
has been specifically targeted
for a particular reason.

it iz hoped that atthe end of
the two month trial, the proce-
dure can be introduced stale-
wide. Commissioner's Instruc-
tions hawve been prepared, but
have not yet been issuad, and
the portable Motice books are
ready 1o be used.

It has been suggested that
tha Motices need nol necessar-
ily ba sarved at the tima of tha
offence.

An example of an innova-
tive use of the nolices would be
in relation 1o an intexicated and
cffensive person, The person
could be removed from the area
where he or she was disturbing
the peace, and either taken
home or to a proclaimed place
for detoxification, and then
sanyed with a Coun Attendance
Motice later when sober,

It is in the interests of nei-
ther the police nor the public
that intoxicated people be de-
lained in police custody.

The Ombudsman looks for-
wiard to the stalewids introduc-
tion of these notices, and it isto
ba hoped that police officersuse
them innovatively and inthis spdrit
in which they are intended to be
used. e
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Deaths and Injuries in Custody

Angus Rigg's brief and
much publicised detention in the
Mikon cell complex again thrust
into the public arena the issue of
deaths and injuries in palice cus-
tody. Angus hung himsel with
two torn strips of worn woollen
cell blanket fastened to a pro-
truding tap in the exercisae yard,

Since that incident there
has been an upsurge in the
number of prisoners sali-inflict-
ing injury. Whether media cover-
age has acted as a contagion for
this type of behaviour or thera
are other causes for this in-
crease, the Police Service s now
faced with a significant problem.

Why Self Injury?

Solf injury is not always
motivated by a desire 1o comimit
suicide. Somatimes itis used as
an escape from the isolated,
depressing confines of a police
cell, resulting in a trip to the local
hospital or doclor's surgery.
Some prisoners will do anything
to get out.

An 18 yaarold gir had been
detained by police, though not
arrested, for allegedly activating
a fira alarm at the local fire sta-
ticin.

She was initially placed in
the charge dock but, after shout-
ing and abusing police, was
placedinthe exercise yard of the
cell complex without being
sgarched. Once there her be-
havicur escalated.

An officer informed harthat
she would be placed in a cell.
She said “put me in therg man
and | will cut myself, | gof a blade
youknow", The officer said "don't
be stupid if you have anything
give it to me now” and lelt the
cell. The girl then removed a
razor from her back pocket and

slashed har wrists., As to her

intention she said:
1 didr't want fo kil myseif
whan I cut my wrist, . . [
only done i 5o thatl | could
get out of the cells, | can't
stand being locked up, |
do it every timea ! am putin
the cells,

Polica records, notchecked
at the time of her detention, con-
furrmad her assartion.

Duty of Care

Police are charged with the
unenviable, and onerous, duty
of caring for persons intheir cus-
tody. Some police feel ower-
whalmed:

We now are paid baby-
sitfers to ensure all prison-
ars are properly cared for,
But whare does the Fabil-
Ry and, or doesnt i. Af
whal poind does our re-
sponsibility end and the
individual’s own responsi-
bility bagin. . . | think the
system is totally unfair fo-
wards polica.

The public expectation,
howaver, is only that the Palice
Service will adopt strategies to
minimise injuries and deaths in
custody and that individual po-
lice will properdy perform their
duties.

Mo criticism can be lev-
elled at police where this has
occurred.

Strategies to
Minimise Injuries
¥ Arrest less people - the
eagerness with which
police exercise their

power of arrest should
be restrained. The serv-
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ice's new Field Court At-
tendance Notices are de-
scribed elsewhere in this
report. The widespread
use of notices will lessen
the number of people in
police custody and possi-
bly lessen the number of
inpuries in custody.
Screen prisoners and
ghve special attentionto
those likely to injure
themselves.

The Prisoner Admission
Form, adopted by the Po-
lice Service in 1990, is
intendad to identity per-
sans who are high risk for
salf injury or have serious
medical problems. # re-
quires cusiody officers 1o
record their visual obser-
vations of prisoners, in-
cluding whether the pris-
oner appears agitated,
. mentally ill or
undar the influence of
alcohol or drugs or has
scars to the neck or wrists
or made threats of sel
injury.
The cusiody officer must
also ask the prisoner ques-
tions conceming theircon-
dition and record their re-
sponses, Affirmative re-
SpONSEs require posiive
action, such as kocating
the prisoner to faciltate
easy and frequent obser-
vation, Observations must
be recorded on the back
of tha form.,

The success of the pris-
oner admission form has,
however, been serously
weakened by paolice fail-
ing to properly complete
the form or to take appro-
priate action with high risk
Prisoners.

cond page 44
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Deaths and Injuries in Custody con

In one incident, a 38 year
old mother of three was found
hanging from her pantyhosein a
police cell. It was discovered
during the Police Service's inter-
nal investigation that the pris-
oner admission form was blank
except for two signatures.

When interviewed, tha cus-
tody officar insisted that he had
made the necessary observa-
tions and asked the required
questions while recording her
property. He had merely omit-
ted 1o later record the details.

This incident to some ax-
tent reflects the low priority that
has been attached to prisoner
waltare and custody procedures
when comparad to other policing
duties. The admission form is
sean as an additional burden on
paolice time.

Several incidents involved
prisoners who were described
as aggressiveVagitated and pos-
sibly under the influence of alco-
hol or drugs.

While appropriate nota-
tions wera made on their admis-
sion forms, no consideration was
given to special placement or
observation.

Police atl times appeared
to be unaware or uncerain as to
their duties once a person had
beenidentified as highrisk. Con-
sequently, nothing was done.

To remedy this, the Police
Sarvice has developad a new
prisonar admission form which
is now baing trialled.

b Limit access 1o means -
desperate, determined
parsons will resourcefully
employ anything to self
inflict injury, such as fail
pie plates or toilet paper
platted to form a noose,
Reducing the range of
itemns available to persons
detained in calls is there-

fore one way of reducing

injuries.

The majority of incidents
notified to the Ombudsman in-
volved police failing to remove
items either from prisoners, such
as shoelaces, belts, razors and
rope, or that wara in the cell,
such as towels, plastic cutlery,
metal food comtainers and ra-
zors. Greater vigilance in search-
ing prisoners and clearing tems
from calls clearly will lessen the
number of injuries.

Shoelace Hangings
Paolice instructions direct
police to remove all items from
prisoners that may be used to
inflict injury, specifying items
such as belts and shoelaces. Of
concern has been the practice of
police, mistakenly believing they
have some discretion, of allow-
ing priscnersto retain their shoa-
laces when they are not consid-
ered high risk. Prisoners have
subsequently hung themsealves.

A woman was defained by
police for conversing with trees
outside a police station. Shewas
mantally ill and intoxicated and
was detained inthe exercise yard
until a mental heakth worker ar-
rived. She was allowed to retain
her shoelaces and attempted to
choke herself by wrapping them
around her neck.

When asked whether ha
was awara of the instruction re-
quiring the removal of shoslaces,
the officer responsible stated:

I do not belisve in this
case that it would have
been comect o remove
her shoe laces and search
her further for any balt that
she may have had as sha
was not in custody, in my
vigw, on @ charge but was
simply detainedunti some
person took charge of her

or took care of har.

Asto her risk for self injury,
he stated:

=he struck me as a par-
son whe had bean men-
tally & . . . & harmlass
parson who had given me
no reason to bedieve she
would harm harself in any
Way.

The officer's failure to ap-
preciate the woman's mental
condition and imoxicated state
made her a high risk for salf
injury and his rejection of tha
instructions on the basks that he
knew better was the subject of
adverse comment by the Om-
budsman.

Inresponse to the spate of
shoelace incidents the Police
Commissioner izsued a circular
in March 1983 reminding police
of thair duties,

Shoelaces, however, con-
tinue to be a problem suggesting
the message has not penatrated
io the grass roots.

Progress

Since Angus Rigg's self
injury, no major inroads have
been made tolessen the number
of selfinflicted injuries and deaths
in police custody.

Mumerous police task
forces and committeas have
been established to reform the
current system, but it is appareant
that strategies adopted by tha
Sernvice are not carried through
to the patrol level.

The Police Association has
recognised that:

Compeating policing de-
mands regularly relegate
the “care ofprisoners"to a
secondary task.

The Serviceis clearly faced
with an enormous challenge to
improve its custodial procedures
and praclices, ®
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Race Relations - Turramurra Incident

In Oclober 1991, a con-
frontation between Asian and
non-Asian stedents on the Nerth
Shore rail ine raised significant
concerns about the police re-
sponse fo the incident.

When police attended,
Asian students were arresbed
and later charged while the non-
Asian students were let go. This
was despite independent eye-
witness evidence that the Asian
studenis were vasily outnum-
bered and appeared fo be the
victims.

During the year, a repor
was made to Pariament follow-
ing a re-imvestigation into the
police handling of the matter,

The report detailed the ap-
parent bias and mistreatmeant of
the Asian students and was well
repored by the media.

What has not been re-
ported, however, was the failure
of the Police Commissioner to
properly respond throughout the
whole incident. a failure which
brings into serious doubt the
police commitment to an area of
great public sensfivity, formally
recognised by the Police Serv-
ice itzalf, in its Ethnic Affairs
Policy Statemeni, as requiring
sanous attention.

The failure to respond to
community concerns in this in-
stance is well illustrated by the
following chronology of events.

The matier was drawn to
the Commissioner's personal
attention not only by the Om-
budsman, but by the Chairman
of the Pariamentary Committee
on the Ombudsman at the very
outset of the inguiry.

The failure to respond ad-
equataly, and to ensure that the
internal investigation was han-
died expeditiously and got to the

truth of the matier, indicales ai-
ther a lack of concem or a failure
in Palice Service management
to communicate imporiant issues
to the Commissioner and even
the Minister.

The complaints had to be
re-investigated by the Ombuds-
man and when a provisional re-
port was issued both the Com-
missioner and Minister failed to
consult o to address the report
in any way.

The publication of the re-
par to Parliamant finally browght
a public response from the Com-
missioner, but the reality remains
that, at the end of August 1893,
no meaningful contact had been
made with community leaders,
many of whom remained con-
cemed about the issue.

Corporate Plans and Policy
Statements are all vary well, but
to assess achievements one
must measura the ouloomes.
The Commissioner's Policy
Statement is as follows:

-.[hére is & need o en-
sure that all mambars of
the Mew South Wales
community regardiess
of their language, eth-
nig, racial or cultural
background have equal
access o government
sarvices, and that such
services are culturally
appropriate and non-
discriminatory.

Clearly, visible achieve-
ments and measurable, positive
outcomes are needed nthisarea
if polica are to claim that they are
responsive to the neads of tha
community they serve. @

Against Asian Studenis
1802,

1982

1983,

consult™ - ne reply,

Chronology of Events
Ombudsman's Report on Allegations of Police Bias

1. Gomplaint to Police Commissioner letter of 16 January
2. Personal letter 1o Police Commissioner 11 February

3. Letter from Parliamentary Committee to Police Com-
missionar 26 February 1992 - drawing concem.

4. 15 July 1992 letter to Police Commissioner advising
that statutory pericd had expired,

5. Police investigation completed and received by us 22
July 1992. Police cleared themselves.

&, Provisional repor 1o Police Commissioner February
7. Final draft to Minister 13 April 1993 “do you want to

8. Further letier o Minister 12 May 1933 - no response.
9. Report final and sent to Minister 31 May 1593
10.Repon 10 be made public 25 June 1853.

| 11.Report made public 1 July 1583,
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Racist Language - is it Just Talk?

Some disturbing examples
of the prevalence of police use of
racist and offensive language
came to the Ombudsman’s no-
ficeduring investigations into two
complaints against police.

The first involved police
stations in an area that has been
home to many migrants, incled-
ing a large Halian community
and more recently many Indo-
Chinese migrants.

The racial and culural mix
of this community is evident and
clearly requires from the police,
interms of hands on, face o face
policing, a real appreciation of,
and sensitivilty 1o, the needs,
concerns and contributions of

the pecple they serve.

Community
Standards

However, from the evi-
dence of this investigation, the
Ombudsman is concamad that
police are not meeting the high
standards of community polic-
ing, 30 heralded in the media.

The policeinvestigation dis-
closed conversations of police
referring to a man of YVietnam-
e58 ongins as a pook”and an-
other man of lalian parentage
as a “wog”

At no stage inthe two inter-
nal investigations conductad by
senior police did they raisa this
racist and offensive language
with the police concemed.

To the Ombudsman's re-
investigation, the police stated
that such derogatory and offen-
sivalanguage wascommonplace
amongst themselves, bt was
nevar used whan dealing pro-
tessionally with the public. Their
commanding officer was aware
of the situation, but ignored the

language as a “symotom “rather
than a causa.

Cultural Awareness

Inthe second case the po-
lice investigation concerned a
complaint from a north-wast
NSW country town with a large

Aboriginal community.

conversation amongst them-
salves and around the pobca sta-
tion.

As in the first case, police
baleaved that becausa the uss of
the olfensive language was in
private, this exonerated them.
The Ombudsman, however,
doesnot considerthat suchquali-
fication in any way reduces the

:14

Again it would be expected
that police had an awareness
and understanding of the Abo-
riginal community’s culture and
concerns, parliculary with re-
gard to their relationship with
police. The infamous legacy in-
herted by today's police officers
has created a relationship of
mutual distrust and suspicion that
requires posiive and sensitive
approaches from police towards
Aborigines.

However it was apparent
trom this invastigation that a sig-
nificant proportion of police com-
manly used such offansiveterms
as “voon’, ‘Dlack cunt”, “black
bastard™and “migger”. Morethan
half the police asked about such
pejorative labels stated that they
ware used, but only in private

£ L

discriminatory effect of the use
af the words.

Firstly, the use of racially
offensive language, regardiess
of the context, is an indication
that police hold racially discrimi-
natory views which intheory and
rhatoric have been denounced
by the NSW Police Service. It is
a small step to see these views
manifest themselves in practice
through the prejudicial use of
police powers and discretion,

=econdly, how can police
guaraniee thal these words,
meant for the private ears of
polica alone, will not be over-
heard by civilians or relatives of
police, asinthe case of an Abo-
riginal wife of a police officerwho
was offended by overhearing an
otficar usa the term “nigger™?

cond page 47
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Radar Detector Detectors

Last year's annual report
referred to the use by police of
the VG-2 Interceplor, a radar
detector detector. In particular,
enquiries were underway 1o es-
tablish whether the reliance
placed on the interceptors by
police to detain motorists and to
issue infringemeant notices was
justified. The Ombudsman's in-
vestigation of the matter found
that it was nof.

Several complaints were
received about the conduct of
police in detaining motorists,
ranging from allegedbullyingtac-
tics to rude or offensive behav-
iowr.

One complainant was trav-
elling from Gosford to Canberra
with his wile and children. His
vehicle was detained in Sydney
by two constables, who claimed
he had a radar detector in the car
and requested him to surmander
it.

‘When he informed the of-
ficers that there was no such
davice in his car, one officer re-
guesied permission (o search
the vehicle. The complainant
refused.

He handed the officer a
copy of a letier which he had
received from the Infringement
Processing Bureau (IPB) which
stated that there was no powar
of search under any Act of Par-
liarmant to carry oul a searchofa
motor vehicle suspected of hav-
ing a radar detector illegally fit-
ted.

The officer informed tha
complainant that he would have
to consult with his supervisor.
He wasthendetained at the side
of the road for approximatahy 30
minutes, until a senior officer
arrived.

Racist Language com

Thirdly, how can palice
ensure these racially offensive
terms are not caried over into
their usual speech when sarving
their local community, especially
givan the strains created by the
often adversaral, hostile and
suspicious contact they have with
members of the public.

The Ombudsman, in his
reporton the police investigation
into the second complaint, con-
cluded:;

The infiammatory potan-
fial for increasing racial
tensions, through the in-
advertent or imfended use
of racially offensive termi-
nalogy is obvious and can-
nof be ignored.

C i D> —

the letter, Regulation 83(1) am-
powered the police to search a
vehicle for the purpose of dater-
miring whether it complies with
the requirements of the Trafic
Act 1809, He accordingly directed
the officersto carry out a search,
but thay failed to find a detector.

Because the issues raised
in the complaint were not limited
to the alleged misconduct of the
police officers. but extended to
issugs of administration, the
Ombudsman investigated all is-
sues of the complaint in terms of
the Ombudsman Act 1974,

Iincluded in the investiga-
thon was the mater of molorists
being issued with infringements
and orders (o surmender devices
that they did not have.

The issues coverad were:

Tha sanior officer informead
hirm that despite the contens of cont page 48
Accordingly, the Ombuds- courage empathy and un-
man in this case has recom- derstanding with Aborigi-
mended that: nal and minorly groups
g , for all staff at the patrol.
patrol commandar in- .
struct ail staff under his Q'UHEBP?I;M ”Wﬂ;‘: racist :;
supervisionthatracistand oo 14 e seen for what itis, the
offensive language notbe e abae ol deeper seated
sed by Police Service  Pornew :
b : . racist aftitudes and behaviour
Smployees i any circum- which serve to undermine police
stances, nor in any place. and community relations in this
The patrol commander in- State.

struct all staff that racist
language and racist con-
ductin any form will not be
tolerated. ..

The Police Service insti-
fute & regular in-service
training program fo en-

Cultural integration of the
Police Service with the commu-
nity it serves, pariculary agreater
mumber of police from minonty
groups, is essential to meaningful
community polcing. @
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Radar Detectors com

b the issuing of a mislead-
ing letter 1o the above
motorist by the IPB;

b theuse of the VGE-2 Inter-
captor o detect radar de-
tectors when it was known
that tha device was capa-
ble of being triggered by
instruments other than
radardetectors, whara the
interceptor was not a pre-
cise instrument and was
not capable of being used
in a court; and

} the issueofinstructions to
some highway patrol po-
lice regarding the bluffing
of motorists suspected of
having a radar detector
into revealing its wherea-
bouts.

It becama illagal tor motor-
iz1s to use a radar detector on 1
January 1991. The Police Sarv-
ice fold the Ombudsman that on
25 November 1801, police gen-
erally were advised by way of a
departmental publication, that:

i must be emphasised

Any microwave signal
operating on the same
spectrum as the VG-2
interceptor may cause a
false alert. Examples of
potential imterference in-
clude alarm and surveil-
lance systems, micro-
wave relay towers for TV
and telephone comimu-
nication systems. Police
mobile radios can also
cause A false alern.

vices] . . . causes intermit-
tent beeps so that a steady
and prodonged signal such
as from a radar detector
does not ocour.

A continuous alert from the
intercaptor along with the
proper derdification of the
target vahicle is a good in-
dication that the vehichs s
fited with a radar datector.

V Iftheoperational guidelines

that the VG-2 Intercaptor
radar detector is only fo
be used as an enforce-
ment aid.

These devices have no
legislative support and
pelice powears to search

As part of the investiga-
tion, the Ombudsman asked
the Commissioner why the use
of the VG-2 device had been
approved, given that its opera-
tion may not provide a reason-

are obsanved, police opera-
tors will be able to have
confidence in the operation
of the VG-2 interceptor.

The Police Legal Service

able suspicion 1o search vehi-
cles following a positive signal

responded on behalf of the offic-
ers involved in the principal com-

from the VG-2 Interceptor. The  Plaint. stating that:

vehicles on the basis of a
positive signal from these Police Service replied that:
devices is doubiful - .
The original devices were
In the absence of an ad- provided to the NSW Po-
mission by the driver that lice Sanice by the Roads
such equipment is fitted/ and Traffic Authority and
comveyed in the vehicle, ware brought info gen-
and thera is no visual evi- eral use following exten-
dence that would support sive trialing and techri-
the alleged breach, police cal advice provided by
shouid take no further ac- Sergeant Wallace, (tech-
tion in relation fo the mat- mician) Radar Enginger-
tar. ing Unit, to the effect.
~ TheOmbudsman alsowas ¥ Generally, the type of in-
informed thai: terference [by other da-
45

Tha VG-2 Imterceptor was
received in October 1991
fogether with the maker's
nstructions. No advice or
formal instruction was re-
cenved on the legal implica-
tiors of the use of the de-
wice. Circular 91/57 [a po-
kee circular conlaining an
fem on the use of the de-
vices] was, of course, in
existence at the timae...

In response 10 a separate

complaint concemning the use of

cont page 49
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Security of Drug Exhibits

An area of significant pub-
lic concern is the need for maxi-
mum sacurty over ilegal drugs
seized by polica.

The rationals includes the
nead to ensure continuity of pos-
session of the exhibits for court
purposes, the potential for alle-
gations about the integrity of of-
ficers imvolved with exhibil secu-
rity and the temptations that in-
adequate security of the exhibits
may place before police.

A number of well publi-
cised incidents during 1983
have highlighted the need for
continued vigilance concerning
the security of drug exhibits, in
particular the events at the
Frenchs Forest and Lismone
patrols.

The publicity over these
incidents has resulted in an in-
crease in scrutiny and audd ac-
tivity by police over exhibits on
hand and, intumn, an increase of

——— e

reports to this Office. In 1991-
1892, wo reports were lodged
and in 1992-1993 there have
baan 16 repons.

While recent investigations
are vet o be completed, the
majority ol complaints result from
officers not dealing with drug
exhibits in accordance with
guidelines or in a negligent man-
nir. Examples of these incidents
inglude failing to record

Radar Detectors com—

the VG-2 Interceptor, a police
report on the use of the device
stated that:

The Radar Detector De-
fection Device has some
inharant ffaws, it is not a
precise instrumant, nor
can a reading from same
be used as evidence. If
can be triggered by other
devices and because of
this Highway Fatrol Po-
fice have been instructad
fo attempt to Biuff motor-
ists suspected of having a
Radar Detector info ro-
vealing its whereabouts,
However, reference was
made in the same repor to cur-

lodgements/movements/
destructions comectly; storing
drug exhibits in personal lockers
and other inappropriate loca-
tions; mistakes as to the weight
ofthe substances; incorrect han-
dling of auditable drug bags and
poor auditing/destruction proce-
dures and confrols,

In one particular incident,
83 cannabis plants ware discov-
ered to be missing when police

conl page 50

rend instructions 1o the highway
patrol - which were:

..if they don't sight the
detechor or have some avi-
danca, otherthan theelec-
dicaling its existence, then
the motonsts shouwld re-
caive the benefit of the
doubt and aninfringemaent
matice showld nat be is-
Surend,

As the Ombudsman’s in-
vestigation progressed, former
Assistant Commissioner Cole
advised that:

...in recognition of the dif-
ficulties which may be ax-
perignced in the use of

NSW Ombudsman Annual Report 1993

radar detector defeclors
an explanatory Commis-
sioner's Circular is fo be
issuad shortly. The Circu-
lar sets out guidelines for
the use of the VG-2 Radar
Datactor Detectors, the
gleciranic Iinterferance

required and amends
Commissioner's Instruc-
tian 107.15.

The Commissioner's In-
struction relating to the use of
the interceptor device and the
inspection of vehicles suspected
of having a radar detector/
jammer illegally fitted or carmmed
was amended in March 1993, @
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Commitment Warrants and Fine
Enforcement System

A complaint was receivad
from a social worker at a mini-
mum sacurity comrectional cen-
tre, allaging that two males ap-
proximately 18 years of age had
been gaoled for unpaid fines
imposad for push bike offances,

There was considerable
public outcry in late 1987 follow-
ing the brutal bashing of a Long
Bay inmate, sarving commitment
warrants for Traffic Act offences.

A decision was made to
attempt to identity a common
penalty, apart from imprison-
ment, which would encourage
paople to pay outstanding fines.
As a majority of people in NSW
are licensed drivers and'or rag-
istered vehicle owners, tha
Roads and Traffic Authority
(ATA) was identified as having a
potential role inthe enforcement
of fines.

The fine default system in
NEW was modified in early 1988
and the issue of commitment
warrants for unpaid traffic and
parking fines was dramatically
reduced. The RTA became a

pivotal part of the reformed sys-
tem for fine anforcement. invoby-
ing the cooperation of the RTA
using its DRIVES computer, the
NSW Police Service and the
courts.

When traffic and parking
fines ara not paid within the time
allowed, the oflender's details
are refarrad to the RTA. The
RTA than matches fine details
with existing RTA license and
registration records.

Ifthe RTA comactly matches
its record with unpaid fine de-
lails, a notice is sent out advising
that if the fine and additional
enforcement costs are not paid
by the specified date (at an ATA
motor registry) the licence or
regisiration will be cancelled.

Any cancelled license or
registration will not be renewed
unless all outstanding fines re-
corded onthe RTA computerare
paid. The RTA acts as a collec-
tion agency for the Police Serv-
ice and Courts and does nol
have the power to grant any ad-
ditional time to pay.

Security of Drug Exhibits cone

went 1o destroy them. The sub-
sequent police investigation was
unable lo ascenain exactly what
happenedtothe plamts, butfound
that it was “.more likely that the
exhibit was inadvertently de-
stroyed with the other exhibits. ..

Az a result the police have
recommended that departmen-
tal charges of naglact of duty be
laid against an inspacior and the
senior sergeant responsible for
the destruction and another ser-
geant baparaded and counsalled

Mot everyone over 17 years
of age in NSW has a registered
vehicle or a divers licensa: the
two push bikers for example,
When the RTA computer cannot
match fima details with its reconds,
thosa matters are referred to the
courts for the izsue of commit-
mant warrants. These warrants
areissuedinterms of Section 87
of tha Justicas Act 1902,

There are two phases in
the commitment warrant proc-
ess. A first issue commitment
warrant is signed by an author-
ised justice at a court and later
recorded on a compuler systam
at the Police Service's Warrant
Index Unit. The warrant is valid
for 12 years! If the person de-
scribed on the warrant comes to
the attention of police, the police
are required to give seven days
oral notice that the warrant is in
existence (see 5. 898 of the
Justicas Act).

When police are speaking
to a person subject of a first
issue commitment warrant, they
should give information similar
to tha following:

cond page 51

overthe failure to promptly notify
this Otfica.

During this investigation, a
compreahensive audit of the sta-
tion's drug exhibils was con-
ducted and further discrepan-
cies wera identified in the meth-
ods of recording and handling of
thesa exhibits.

This has resulted in the
Police Service recommending
that a further six charges of ne-
glect of duty be laid against the
station’s exhibil officer and

counsaliing of a detective senior
constable as to the comect pro-
cedures for signing for and tak-
ing possession of exhibits.

A final determination is yet
to be made by the Ombudsman
in both these matters.

The Ombudsman is main-
taining a watching brief over com-
plaints involving the sacurity of
drug exhibils, to identify any sys-
temic issues and problems and
o make suggestions to tha Po-
lice Service on ways to improve
exhibit security. @
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Commitment Warrants ...

You have an outstanding
warrant in your name for
the offence ol..on...{date).
The warrant's is‘are fo the
valueof .. famount). You
have sevendays fromnow
to pay the outstanding
amount or attend a Local
Court and apply for mare
time fo pay or 8 commu-
nity service order. If you
fail o do anything about
the warrant within the re-
quired seven days you
may be arrested on the
warrant alter that time.

i the warrant is paid in full,
or an application is made al a
Local Court for additional time o
pay or to accept a community
sarvice order, the warrant is re-
voked.

Failuretotake one ofthese
options within the seven day
pariod will result in imprisonment
at a rate of $100 per day until the
cumulative amount of all war-
rants is satisfied.

if a ima o pay amrange-
mant or COMMUNRY Sanvice or-
der is not complied with, a final
commitment warrant will be is-
sued for the outstanding
amounts. There is no second
chanceto apply fortime to pay or
o enter a community Service
to ghve seven days notice before
arresting the person subject of
thawarrant (see SectionBAC{4)).

Staff of this Office received
a small number of informal ver-
bal complaints alleging that po-
lice might not have been giving
seven daysnotice interms ofthe
Justices Acl belore execuling
the first type of commitment
warrant.

If this type of situation oc-
curs, it may not be possible for
this Office to act quickly enough
to assist in individual cases, par-
ticularly as the person may be
faken 1o a correctional cenire
and have cut-out the warrants
by the time the Ombudsman can

act on the complaint.

As a consequence, the
Assistant Ombudsman (Polica)
asked the Assistant Commis-
sioner (Professional Responsi-
bility) to arrange for the issue of
a circular to ensure that the pro-
visions of Section 898 of the
Justices Act are brought to at-
tention and appropriately re-an-
forced with all police.

This was done and a circu-
lar was publizshed on 8 March
1993 in the Police Service
Weekly.

‘While the complicated sys-
tem now in operation has dra-
matically decraased the number
of fine defaulters in prison, it
simply cannot cater for all indi-
viduals in society.

The two hapless young
push bikers each served a brief
pariod of imprisonment in re-
spect of properly issued commit-
memt warrants and were re-
leased. ®

Lost Property

Another concern of the Om-
budsman has been the number of
complainis over recent yaars from
people who, following thelr arrest,
alloge that propery, Including cash,
is confiscaled by police, not re-
turnod to tham upon thedr release
from police custody and that such
property ks never sesn again.

Oine complainant alleged that
whan he was arrestod by police for
various offencas, ha had in his pos-
sassion two lange bags of parsonal
property.

He claimed the arrasting po-
lhce atficer did not recond tha bags
containing his belongings, which
should have occcurred In accord-
ance with existing property record-
ing procedures,

Witkin a numbsar of ﬂ!:ﬁ. thia
complainent was exiradited to

COueansland to face oulstanding
WaTTANLS.

A property list recorded by
CQueensiand police following his
extradition identified two bags.

Tha complainant was reunited
with all his propedy at the Queans-
land palice station, having not seen
his two bags since his arrastin Mew
South Wales naarly a weak earlier,
He was of the belief his bags had

disappeared.

As a resull of the compdalint,
thie Ombudsman recommended 1o
the Commissioner of Police that
prisaners be given the opportunity
to sign & property docket book at-
testing 1o the correct entry of all of
their propery confiscated when they
are taken into custody at a police
statlon,

uantly, the Ombnsds-
man was informad by the Commis-
sioner thal the Pobca Insiructions
were 1o be amended to ensure pris-
onars have the opportunity 1o sign
for the comect entry of all their
canfiscatled property following ar-
rest.

Previgusly, individuals could
only sign aproperty docket book for
thair proparty upon thelr release
from police custody. Now they will
gign for thekr property when they
are arrested and when thay an
released.

Such amendment will sigaifi-
canily reduce the number of allega-
tlons by prisonass aboul disappeadar-
ing proparty following their amasd
and can also be saen as an anti-
corruption measurea. Tha amand-
mani ks welcomed by the Ombuds-
fan, o
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The Ainsworth Investigation

In May 1593, this Office completed its inves-
tigation imo a number of complaints made by Mr
Leonard Hastings Ainsworth about the conduct of
police.

The investigation itself is noteworthy for sav-
eral reasons - the nature of the issues investi-
gated, the duration and complaxity of the investi-
gation, the need for an amendmeant of the Om-
budsman Act to enable the effective pursuit of the
investigation, and a legal challenge to the conduct
of the investigation by the police officers the sub-
ject of complaint.

The aftermath of this Office’'s report on the
mater was an investigation by the Independant
Commission Against Corruption (ICAC) inte
whether the Ombudsman, MrLanda, had atfected
or aftempted to affect the proper consideration of
the matter by the Deputy Ombudsman, Mr Pinnock,
and other officers involved in the investigation.

Conduct of the Invesfigation

At the outsel, it must be noled that the
present Ombudsman, Mr Landa, had acted as a
solicitor for Mr Ainsworth prior 1o taking up his
appointment as Ombudsman in February 1988
Mr Landa tharefore disqualified himself from in-
volvemnent in the investigation of Mr Ainsworth's
complaints and all responsibility for the conduct of
the investigation rested with the Deputy Ombuds-
man, Mr Pinnock, and the Assistant Ombudsman,
Mr Andrews. The present note about the investi-
gation has been prapared by Mr Pinnock.

Amusement Device Dealer’s
Licence

Mr Ainsworth’s companies manufacture
poker machines. In 1984, one of his companies
applied to be licensed as an amusement device
dealer under the Liquor Act. This application was
investigated by the Police Service's Licensing
Investigative Unit, which was under the command
of the Superimendeant of Licences. As a result of
this investigation, the Superintendent of Licances
lodged a number of objections with the Licensing
Court to the grant of a licence. The basis of the
objections was that Mr Ainsworth was not a “ft and
proper” person to hold a licence.

Tha L_'r::nm:iru; Court heard the contested
application in August 1985 and decided to grant a

Bcance to Mr Ainsworth's company. The Superin-
tendent of Licences successtully appealed against
this decision to the Full Court of the Licensing
Court, but the Full Court's decision was over-
turned by the Supreme Court in 1986. The Super-
intendent of Licences then appealed to the Counrt
of Appeal against the grant of the licence.

In May 1987, Mr Ainsworth complained to
this Office about certain aspects of the Police
Service treatment of his company’s licensing ap-
plication. First, ha alleged that the Superimtendent
of Licences had acted “unfairly” against Mr
Ainsworth’s company in the manner in which he
and the Licensing Investigative Unit had deahl with
the company's application. His second complaint
was that the appeal by the Superintendent of
Licences to the Court of Appeal had bean made

“urreasonably and without justification”.

The Ainsworth Report

Mr Ainsworth also made a complaint about
the publcation of an anonymously authored repor
about him dated Seplember 1984, According to Mr
Aingworth, this document (the Ainsworth Report)
contained allegations against him whichwere “scur-
mous and inaccuvate”. The Ainsworth Repon had
been circulated to a number of overseas gaming
authorities, resulting, Mr Ainsworth claimed, in
adverse consequences for his business.

The significant feature of the Ainsworth Re-
port was that it contained, amongst other papers,
copies of documents prepared by New South
Wales polica officars.

Mr Ainsworth alleged that police had been
responsible for providing that material and other
information to the auther of the Ainsworth Report
ar, indeed, had themselves been responsible for
the preparation and publication of the report.

In particular, Mr Ainsworth alleged that the
police officers responsible had been, or included,
any or all of Sergeant Licnal Hanrahan, Detective
Sergeant Robent Clark and (former) Detective
Constable Peter Vincant.

All of these officers had been involved in a
criminal investigation of Mr Ainsworth while work-
ing with a task force investigating criminal activity
in registerad clubs, and Detective Sengeant Clark
and Detective Constable Vincent were subse-
guently atiached to the Licensing Investigative
Unit which had investigated Mr Ainsworth's
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application for an amusement device dealer's li-
cence.

The Puerto Rico Connection

In late 1985, the Ainswarth Report was sup-
plied to the Department of Justice in the American
protectorate of Puerto Rico. The Depanment of
Justice gave a copy of the repont to another
governmental authority, the Pueno Rico Tourism
Company, which was responsible for assessing
tenders for the supply of poker machines in Puerto
Rico. Following its receipt of the Ainsworth Repon,
the Tourism Company rejected the tender submit-
ted by an Ainswerth company and awarded the
contract to two of the company’s competitors. In
June 1986, Mr Ainsworth instituted legal proceed-
ings challanging the Tourism Company's decision.

When the Puerto Rican Depantment of Jus-
tice received the Ainsworth Report, it sought con-
firmation of the report's allegations about Mr
Ainsworth from the New South Wales Licensing
Investigative Unit. This led to both telephone and
written communications between the Unit and,
inftially, the Department of Justice and, subse-
quently, the Tourism Company.

In July 1986, three representatives of the
Tourism Company visited Sydney to obtain evi-
dence for the purposes of the legal proceadings in
Puerto Rico. The representatives of the Tourism
Company met the then Superintendent of Licences,
Mr Robert Jones, and a sensor polica officer in the
Licensing Investigative Unit, Sergeant Les Bur-
den. Sergeant Burden arranged further meetings
with Sergeant Hanrahan and Mr Eric Richter, an
investigative accountant used by the Licensing
Investigative Unit.

Towards the conclusion of their visit, the
raprasentatives of the Tourism Company met with
then Commissioner of Polica, Mr John Avery, and
his Chief of Staff, Chief Superintendant Ken Drew.
Detective Sergeant Clark and Detective Consta-
ble Vincent were not present at any of these
meetings, being overseas aft the relevant time.

Commissioner Avery and Chief Superintend-
ent Drew were subsequently invohved in a decision
to authorise Detective Sergeant Clark to travel to
Puerto Rico to give evidence on behall of the
Tourism Company in the legal proceedings insti-
tuted by Mr Ainsworth, The Police Service also
facilitated Mr Richter's attendance in Puarno Rico
for the sama purpose. (It transpired that a decision
by the court in Pueno Rico on a jurisdictional
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question denied Detective Sergeant Clark and Mr
Richter the opportunity to give svidenca in the
proceedings.)

Mr Ainsworth made a number of complaints
about these events. One complaint was that police
officers had improperly disclosed confidential Po-
lice Service information and documents to the
Puerto Rican authorities. A second complaint was
that Detective Sergeant Clark's attendance in
Puerio Rico was “without proper or adequate
reason, justification andior autherity”. Finally, Mr
Alnsworth made a complaimt about the allegedly
improper authorisation of Mr Richter 1o traved fo
Fuerto Rico.

The Police Service Investigation

Mr Andrews had the initial responsibility for
dealing with Mr Ainsworth's complaints. He di-
rected the Police Service to investigate all but one

conl page 54
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of the complaints, having declined an imrastigation
of the complaint about the propriety of the appeal
by the Superintendent of Licences to the Court of
Appaal.

The Police Service invastigation of the com-
plaints was not completed until Decembear 1988,
The length of time taken for this investigation was
not only the result of the complexity of the Imves-
tigation, but also was caused by the nead for the
Polics Service to remedy deficiencies in its initial
investigation of the complaints.

Police Treatment of Licensing
Application

Following receipt of the Police Service re-
port, Mr Pinnock and Mr Andrews themselves
inspacted files in the Licensing Investigative Unit
conceming the Unit's investigations of the various
applicants for licences. This inspection satisfied
Mr Pinnock that the Unit’s treatment of Mr
Ainsworih's application had not been unreason-
able and, accordingly, he decided that Mr
Ainsworth's complaint about this aspect of the
matter was not sustained. This determination was
made in April 1989,

The Re-investigation of
Remaining Complaints

As to the other complaints investigated by
the Police Service, Mr Pmnock was unable o
determine on the basis of the material disclosed by
the investigation whether or not the comgplaints
should be found sustained. He decided to re-
imvestigate those matiers.

Are-investigation of a complaint about police
misconduct by this Office is generally made by
conducting an inquiry under section 19 of the
Ombudsman Act. That section confers the powars
of a Royal Commissionarupon the officer conduct-
ing the inquiry. Accordingly, the officer can require
witnesses to attend the inguiry and, except in
specified circumstances, can requira such wit-
nesses 1o answer quastions.

However, at the time Mr Pinnock decided to
re-investigate the matter, the powers available
under saction 19 could only be exercised by the
Ombudsman himsell. Accordingly, Mr Pinnock
sought from both Mr Ainsworth and the police
officers the subject of complaint their cooperation
in the conduct of his inguiry simply because he
could not exarcise the compulsive powers avail-
able to the Ombudsman under saction 19,

5

Initially, this cooperation was forthcoming.
However, the day belore the scheduled com-
mencement of the inguiry in July 1989, the solicitor
for some of the police officers the subject of
complaint indicated that his clients had recaned
lagal advice that they should not cooperate with
the inguiry.

It subsequently emerged that all of the palice
officers from whom Mr Pinnock had proposed to
hear evidence declined to atbend the inquiry on the
basisofthe unavailability 1o them of cerain prolec-
tions which would normally have been confermad
on them in an inquiry under section 15.

Amendment of section 19 of the
Ombudsman Act

With a view to anabling the re-investigation
to proceed, the Ombudsman, Mr Landa, made a
special repor to Parliament in August 1389, nali-
tying the Parliament that he had disqualified him-
salf from invohiamant in the investigation of Mr
Ainsworth's complaints and recommending the
amendment of the Ombudsman Act to parmit the
delegation of the powers conferred by section 19
to the Deputy Ombudsman and the Assistant
Ombudsmen.

The special report was tabled in Pariament
in October 1989 and the Ombudsman Act was
subsequently amended in January 1980 inaccord-
ance with the recommendation contained in the
special report. Mr Landa then delegated to Mr
Pinnock and Mr Andrews the exercise of the
powers available under section 19 for the pur-
poses of the re-mvestigation of Mr Ainsworth's
complaints,

The amendment of section 19 not only al-
lowed Mr Pinnock to conduct an effective re-
imvestigation of Mr Ainsworth's complaints, but
also has enabled statutory officers in this Office
other than the Ombudsman himself to hold inguir-
iés under saction 19 for the purposes of both re-
investigating complaints about the conduct of po-
lice and investigating complaints about the con-
duct of public authorities.

The Inquiry

The inquiry, conducted jointly by Mr Pinnock
and Mr Andrews, began in March 1950 and heard
avidenca from Mr Ainsworth, the seven police
officers the subject of complaint and eight other
ralevant witnesses over a number of days until
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May 1990. At that time, counsel for the police
officers advised Mr Pinnock that his clents pro-
posed to institute proceedings which would chal-
lenge the legality of certain aspects of the conduct
of the re-investigation.

Legal Proceedings

In June 1890, proceedings of the type fore-
shadowed by counsel for the police officers were
commenced in the Supreme Court. The Court
granted an apphication for an expedited hearing,
which was listed for November 1950.

At the hearing, a submission was made on
bahall of this Otfice that the Court had no junsdic-
tion o hear the proceedings by viue of sectons
354 and 358 of the Ombudsman Act which lmit
the circumstances for litigation against this Office.

The Court decided in December 1590 that it
was nol yet persuaded that it could not hear the
matter and the proceedings wera subsagquently
listed for a hearing on the merits in April 1991.

Towards the conclusion of this later hearing,
an agreement was reached between this Office
and the police officers as to the further conduct of
the re-investigation which obviated the need for
the Court 1o deliver a judgment on the matter.

The Re-investigation Confinues

Following the resolution of the proceedings,
the inguiry was resumed and heard evidence from
a further six witnesses in the latter half of 1981,

By this stage, the investigation had collected
an immensa amount of material: the documanta-
tion was voluminous and the transcript of evidence
ran to over B0 pages.

Mr Pinnock and Mr Andrews, with the assist-
ance of an investigation officer also invalved in the
re-investigation, then prepared a Summary of
Evidence of over 600 pages which set out in
considerable detail the evidence relevant 1o the
determination of the complaints.

The Summary was seni to Mr Ainsworth and
tha police officers the subject of complaint in
March 1992 with a view to oblaining submissions
fram them as to how the complainis should be
datermined.

The Summary was alsa sent to the Commis-
sioner of Police with a request for detailed informa-
tion about Police Service guidelines and

procedures on a number of matters, such as
confidentialhy of information, both current and as
at the tima of the events the subject of complaint.

In May 1882, submissions were@ made on
behalf of Mr Ainsworth both in writing and by way
of aral argument from Senior Counsel reprasant-
ing Mr Ainsworth. Howaver, it was put by the
solicitor for the police officers the subject of com-
plaint that # would be inappropriate for them to
make submissions until such time as the inguiry
had obtained all the evidence which Mr Pinnock
wished to hear and the Summary of Evidence was
supplemented and revised accordingly. Mr Pinnock
acceded to this argument and therefore heard
further evidence from Detective Sergeant Clark on
a number of crucial matters.

Following the issue of a revised Summary of
Evidence, submissions on bahalf of Mr Ainsworth
and the Commissionar of Police were received in
October 1992 and thosa from the police officers
the following month.

The Final Report

Mr Pinnock then prepared a report on the
matter of almast 800 pages. The report was in two
volumes, the first including a summary of the
history of the matter and the relevant evidence, the
sacond (of over 140 pages) containing Mr Pinnock's
findings and recommendations.

Because Mr Pinnock found two of the com-
plaints sustained, he was required to send the
repor to the Minister for Police for the purposes of
a possible consultation about the matter before
any further publication of the report. A draft report
was therefore sent to the Minister on 30 March
1993,

In May 1983, the Minister advised this Office
that a consultation was unnecessary and Mr
Pinnock then sent copies of the report to Mr
Ainsworth, the police officers the subject of the
investigation and the Commissioner of Police.

Improper Supply of Information

Mr Pinnock found that the complaint about
the allaged improper release of Police Sarvice
documents and imformation 1o the Puerto RHican
authorities was not sustained, Specifically, Mr
Pinnock found no evidence that Detactive Ser-
geant Clark, Detective Constable Vincent or Ser-
geant Hanrahan had improperly provided the au-
tharities with Police Sarvice information or docu-

migris.
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Although Sergeant Burden and Mr Richter
had given the visiting representatives of the Tour-
ism Company access 1o certain documents held
by the Licensing Investigative Unit, Mr Pinnock
found that such access had been authorised by
Superintendant Jones in the form of a written
direction and hence there was no impropriety in
that respect.

Although the complaint was found not sus-
tained, Mr Pinnock's repor did contain criticism of
the Police Service guidelines and of the senior
officars involved in the dacision to give the Tour-
ism Company access to certain documents:

.. the propriety or otherwise of the disclo-
sure of certain information to the repre-
saentatives of the Tourism Company ... ulfi-
mately turned upon whether there was au-
thority conferred upon police fo disciose
that information. In those circumstances, i
was particularly important that there be ad-
aqualte geneval guidelines within the Police
Senvice fo regulate the conferring of such
authorily or careful thought given about
whather, fo what extent and in what terms
that authority should be conferred. In my
opinion, neither of these conditions was
adequately fulfied in the circumstances of
this matter,

Mevertheless, Mr Pinnock went on to ob-
serve that a comparison of the past and present
Police Service guidelines concerning confidential-
ity of information, particularly within the current
equivalent of the former Licensing Investigative
Unit, revealed a “significant improvement” in Po-
lice Service procedura and thal there was thare-
fore no nead for him to make any recommandation
for chanpes to the present procedure.

Detective Sergeant Clark's
Attendance in Puerio Rico

Mr Pinnock found that the complaint about
tha authorisation of Detective Sergeant Clark to
traved to Puerio Rico was sustained as against
both Commissioner Avery and his advisar, Chief
Suparintendent Drew. The basis for this finding
was that the authorisation involved a breach of an
assurance o Mr Ainswonh by Commissioner Av-
éry 1o the effect that Detective Sergeant Clark
would not give evidence in the proceedings in
Puerto Rico unless the Police Service received a
subpoena or similar “process”™ from Puero Rico
purporting 1o require Detective Sergeam Clark's
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attendance there. Although no such process was
aver issued, Commissioner Avery recommended
o the Minister for Police that the Minister approve
Datective Sergeant Clark's trip to Puerio Rico.

The investigation revealed that the Police
Service had apparently failed to recoup from the
Puerto Rican Tourism Company the amount of
Datective Sergeant Clark's salary for the period of
his trip to Puerto Rico. Mr Pinnock concluded that
this omission was the result of administrative
oversight rather than any deliberate impropriaty.

The authorisation of a police officar to give
evidence in legal proceedings outside Australia
must raise concemns abowt whether the Police
Service is effectively able to attempt to prevent the
disclosure of confidential information by police
officers in the course of such proceedings. Mr
Pinnock was of the view that Chief Superintendent
Drew's consideration of this issue had baen rea-
sonable in the circumstances of this particular
mattar,

However, Mr Pinnock recommended thatthe
Police Service should seek legal advice on the
problem to assist the Commissioner of Police in
determining future applications from police offic-
ers for permission to give avidence in jurisdictions
outside Australia.

Mr Richter's Attendance in Puerto
Rico

Mr Pinnock found that the complaint about
Mr Richier's attendance in Puerto Rico was nol
sustained on the ground that Mr Richter was not a
police officer or an employee of the Police Sarvice
and that there was therefore no occasion for the
Polica Service to grant or refuse authorisation of
his trip to Puerto Rico.

However, bacausa that was the situation, Mr
Pinnock was critical of the fact that the Police
Service had nevertheless provided substantial
practical assistance to Mr Richter for the purposes
of his trip to Puano Rico by organising his airtravel
and arranging the issue of a passpon for him.

Again, there was concern about the possible
disclosura in overseas legal proceedings of confi-
dential Police Service information obtained by
civilians working as consullants to the Police Serv-
ice. Mr Pinnock was critical that the Police Service
had failed to consider this issue at the time of the
events in question but also acknowledged that
mare recent Police Service guidelines and proce-
dures had addressed the problem,
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Improperly Disclosed Documents

The complaint that police had impropery
“Yeaked”some of the documeants appearing in the
Ainsworth Repont was undoubtedly the most con-
troversial of Mr Ainsworth’s complaints,

Although the inquiry had oblained a consid-
erable amount of evidence relevant to tha matter
in 1990, it was in Jung 1991 that crucial new
evidence was produced to the inquiry by Mr
Ainswarth,

This evidence was in the form of an affidavit
by Mr Philip Quigley, who stated that he was the
author of the Ainswonth Repont and that he had
abtained the Police Service documents repro-
duced in the report from a Mr William Prehn.

According to Mr Quigley, he had bean com-
missicned to prepare such a report by an Ameri-
can competitor of Mr Ainsworth and, for this pur-
pose, had come to Sydney in 1584 o oblain
information and dotuments which would assist
him in compiling the report. What was mast signifi-
cant about Mr Quigley's evidance was his claim
that he had met with Detective Sergeant Clark with
a view to oblaining information adverse to Mr
Ainsworth andthat Datective Sergeant Clark, while
declining to supply him with such information, had
refarred him to Mr Prehn,

According to Mr Quigley, he subsaquently
met with Mr Prahn, who indicated that he had
access to relevant Police Service documents and
that he would supply them to Mr Quigley for a fee
of $20,000. Mr Quigley agreed to this arrangement
and, following his return to the United States,
received an envelope, apparently sent by Mr Prahn,
comaining copies of Police Service documents
and explanatory notes.

Prior to the receipt of Mr Quigley's atfidavit,
all of the police officers the subject of the com-
plaint. including Detective Sergeant Clark and
(tormer) Detective Constable Vincant, had denied
that thay had improperly released the documents
reproduced in the Ainsworth report and had sug-
gested a variety of other sources through which
the author of the Ainsworth Report might have
obtained the documenis.

In his initial evidence, Detective Sergeant
Clark had acknowledged that he had met with Mr
Quigley but had denied that Mr Quigley had sought
imformation from him abowt Mr Ainsworth,

Following receipt of Mr Quigley's affidavit, Mr
Finnock sought Mr Guigley’s agreement 1o appear

NEW Ombuodsman Annusl Report 1993

-

at the inguiry to give further evidence in person
and on ocath. Mr Quigley nitially agreed to do 50
but, after he allegedly received an anonymous
death thraat over tha telephone, he refused to
come to Australia. However, Mr Pinnock and Mr
Andrews were able to question Mr Cuigley about
his version of events by means of a telephone
conference inlerview,

Mr Pnnock subsaquently heard evidence
fram Mr Prehn from wwhom Mr Quigley claimed o
have received the Police Service documents.

Mr Prehn initially densed reaching an ar-
rangement with Mr Quigley to supply him with
documents but, when confronted with forensic
evidence obtained by this Office that his finger-
prints ware on some of the documents, he admit-
ted to the arrangemant. Mr Prehn denied that one
or mora of the palice officers the subject of com-
plaint had supplied him with the documents and
claimed that his source was a Mr William Corkill,
an investigative accountant used by the Licensing
Investigative Unit.

In light of Mr Prehn's evidence, Mr Pinnock
racalled Mr Corkill to give further evidence at the
inquiry. Mr Corkill denied that he had ever supplied
Mr Prehn with the documents in question; indeed,
he said that he had not even known Mr Prehn at the
time in question and would not have been in a
position to obtain the relevant documents at that
time.

Mr Pinnock then took further evidence from
Detective Sergeant Clark, who conceded that he
must have had a discussion with Mr Quigley about
Mr Ainswarth but deniad that he had referred Mr
Quigley to Mr Prehn for information on Mr
Ainsworth. Detective Sergeant Clark also denied
that he had ever supplied Police Service docu-
ments to Mr Prehn and said that he was not awara
of Mr Prehn having access 1o such documants.

Mr Pinnock concluded either that Detective
Sargeant Clark (and parhaps Detective Constable
Vincent) had improperly provided Mr Prehn with
Police Service documents or, at least, that Detec-
tive Sergeant Clark had been aware that Detective
Constable Vincent had already provided, or would
be prepared to provide, such documents to Mr
Prahin.

Accordingly, MrPinnock found Mr Ainsworth's
comptaint sustained and recommeandad that the
Commissioner of Police seek independent legal
advice on whether an appropriate departmental
charge should be preferred against Deteclive
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Helping Out a Mate

Lale one night a woman
was driving her car when sha
obsarved the car in front of her
driving erratically. She spoke fo
the driver at a set of lights which
weare red. She smelled intoxicat-
ing liquor on his breath and
formed the opinion that he was
drunk. She made a citizen's ar-
rest, took the man to the local
palice station and went home.,

As he had lefi his glasses
in her car, she rang the number
onthem. The number was that of
the police station and she con-
firmad the driver was in fact a
polce officer.

After a positive alco-test at
the station, the sergeant spoke
o two constables about the in-
ebriated officar; “We will have fo
look after him. He has a lot of
problems. There hasnt been an
accident. Can you put him under
7% Thie breath analysis equip-
ment was then manipulated by
one of the constable’s to give a
reading of 0.03 which was than
recorded as the sampila.

Meaxt day, the womancalled
the police station and when in-
formed of the blood alcohol read-
ing recorded for the man, com-
plained to the officer in charge.

As wall, the sargeant’s con-
science gol the better of him and
he confessed his indiscretion of
the night belore. Internal Afiairs
Branch initiated an investigation
and the driver was charged with
driving under the influenca. He
pleaded guilty to the charge be-
fore a magistrate. The offence
was proved but the conviction
discharged with a good bahav-
iour recognisance for two years.

After a Grown appeal onthe
inadequate penalty, he was con-
victed and disqualified from driv-
ing for three months. The other
officars involved were found guilty
by the Police Tribunal of ‘miscon-
duct’ and ‘neglect of duty’ and the
sergeant lost his seniority and
rank for two years.

Cinie of the constables mada
a pointed comment in his record
of irmtersaew with Internal Atfairs:

...d beligve that if he had
bean subject fo the cor-
rect procegduras in rela-
tion to what cccurred on
the night ....the cutcome
would have bean in the
kong run, much more fo
hiz banelit and obviously,
not carried the detrimean-
tal effects that have oc-
curred to the other police
involved in this matter.

Thea driver has since been
discharged from the police serv-
ice, medically unfit and is on a
sarvice pension from the De-
partment of Veterans Affairs. He
has written since to tha Om-
budsman:

I do wish fo comvey my
deepest regrets foany dis-
credit | may have brought
upon the Senvice andaven
moresoonthe harmi have
caused fo the careers of
my then fellow officers,
This matter shall weigh
haavy on my concience
for many years fo come. ®

Ainsworth conr

Sergeant Clark. (Thera was no possibility of rec-
ommending any disciplinary action against Detec-
tive Constable Vincent in view of his resignation
from the Police Service in 1887.)

The Commissionar has referred the matier
lo the Police Service's General Counsel for ad-
vice. As at the date of writing, thal advice has not
been receivad.

In reaching his finding on Mr Ainsworth's
comglaint, Mr Pinnock akso concluded that Detec-
tive Sergeant Clark, Mr Vincant and Mr Prehn had
lied on oath at the inguiry. He has therefore re-
terred a copy of his report to the Office of the
Director of Public Prosecutions for its considera-
tion of whether criminal charges of parury or like
otfences should be preferred against any of those
individuals. The DPP has not yet made a decision
on that issue,

SH

The ICAC Investigation

Following his receipt of Mr Pinnock's final
report on Mr Ainsworh's complaints, Detective
Sergeant Clark made a complaint to the Independ-
ent Commission Against Corruption on 10 May
1993,

In his report on the subsequent IGAC inves-
tigation, Commissioner lan Temby QC concluded:

ely of any sort in the processes which led to
preparation of the Pinnock Report [Mr
Finnock's report on Mr Ainsworth’s com-
plaints]onthe partofMrLanda, Mr Pinnock,
or any othar staff in the Office of the Om-
budsman.

Further details of the ICAC investigation are
given in chapter one in this annual report. ®
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Seeing Justice Done

An importam principle of
the system of justice is that the
conduct of court hearings should
beopen to public scrutiny. Thara-
fore, other than in cartain excep-
tional circumstances, the courts
are open to the public.

On 7 May 1992, a Local
Court at Campbeltown heard a
plea of guilty to a charge agains
a police officer. During the hear-
ing, thi doors to the courtroam
were locked,

What is significant is the
doors had been locked, not at
the direction of the magistrate
hearing the matter, but, it would
appear, by somabody insida the
courtroom who had not wished
the public to have access to the
hearing.

This incident was brought
o the attention of the Attormey
General, who referred the mat-
ter 1o the Minister for Police for
enquiries as o whether any of
the police officers presentin courn
during the hearing had been re-
sponsible for °...a very grave in-
terference with the administra-
tion of justice”.

ThaMinistas intunn relarmed
the matter to the Commissionar
of Police, who initiated a formal
investigation into the complaint.

The investigation included
interviews with all of those who
had been present in the cour-
room, each of whom denied lock-
ing thi doors and any knowl-
adge of who had been responsi-
ble for locking the doors,

A Man'’s Best Friend

The New South Wales Po-
lice Dog Squad provides suppor
to operational police on a 24
hour, seven day a week basis.

it was originally formed in
1932, butdisbanded in 1954 until
reformed in 1575, There are now
four regional dog squads and a
police dog training centre at-
tached to the Police Academy.

There are high levels of
commitment required of police
dog handlars to ansure the wel-
fare and “operational standard”
of their dog is maintained.

To ensure tha latter, police
dog handlers attend training two
days per forinight with their as-
signed dog. The work and traen-
ing demands for the dog and the
handier heightens the natural

friendship betwean
both parties.

Folice dogs ac-
company their han-
dlers on and off duty.
it is not uncommon
for the dogs to spend
considerable me in
tha rear of police
stationwagons.

One such officer, while
spending time at his girlfriend’s
fiat, lett his dog in the vehicle. As
it was summertime, the vahicle
quickly became hat and proved
tatal forthedog as anincreasaein
the animal's temperature of three
degrees above normal becomes
critical.

Regrettably, the precau-
tions taken by the police dog
handler were quite inadequate

Daspite careful analysis of
this and other relevant evidenca,
thiz Office was unable to defer-
ming who had locked the doors
and, in particular, whether it was
a paolice officer who had been
responsible.

This Office decided that its
own re-investigation of the mat-
ter would not be justified be-
cause a re-investigation was
unlikely to determine the identity
of the person responsible, a view
with which the Attorney General
agreed.

Accordingly, the ultimate
result of the investigation was
that the complaint, insofar as it
concemed the possible conduct
of police, had to be deemed “not
sustained”, ®

on the day leading to the need-
less death of a highly trained
police dog.

Tha officer has been
charged criminally with aggra-
vated cruelty upon a dog.

The police investigator and
the Ombudsman have made rec-
ommandations to ensure an ad-
equate supply of fresh airto dogs
in police vehicles sufficient to
ensure temperatures do not as-
calate to critical levels. ®
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Mardi Gras | Ex-gratia Payment

In early 1993, durng the
Sydney Gay and Lesbian Mardi
Gras festival, a tourist was ar-
resied by police and charged
with offensive conduct.

The incident, together with
allegations of police misconduct,
was reported on the front page
of the Sydney Morning Herald,

An investigation was con-
ducted by the Internal Affairs
Branch into allegations that a
police officer imolved in the ar-
rest and charging of the tourist
had solicited a bribe from him,

twas allegedthat the bribe
was made in return for the police
officar insarting anincorract date
of birth on tha court attendance
notica, thus parmitiing the tour-
ist to leave Australia without hav-
ing to face the charge against
him.

Following the investigation,
the matter was reterred to the
Director of Public Prosecutions
for advice as to whether any
criminal charge should be pre-
ferred against the police officar,

The DPP subsequently di-
rected the preferment of charges
of soliciting and receiving a bribe.
Thesecharges have not yet bean
determined.

The mvestigation also re-
vealed deficiencies both in exisi-
ing administrative practices at
Faddington police station and in
general Police Service proce-
dura which could have facilitatad
th ability of the police officer to
organisa the payment of the al-
laged bribe.

The Assistant Commis-
sioner (Professional Responsi-
bility) has taken appropriate
steps to remedy these deficien-
cias. @

A complainant alleged he
had been unfairly and improp-
aerly interrogated, that petty as-
saults had been commithed and
threatening words spoken to him
after he was arrested.

As a result of the police
investigalion, a constable and a
sergeant ware brought before
the Police Tribunal which found

| charges of misconduct prowvan.

Thecomplainant, howeaver,
had incumrad considerable eox-
panse in order to defend himself
against false charges laid by the
offending palice.

In the circumstances it
seemed appropriate to maks a
recommendation for an ex-gratia
paymeant of $5,000.

The Assistant Commis-
sionar, Professional Responsi-
bility, however took the view that:

...it is understood that the
Magistrate, Mr D Kearmay,
when dismissing the in-
formation against Mr R,
considered the quastion
of costs and made an
award to the defendant in
the sum ol $1,500. As this
matter has already beon
dealt with in the appropni-
ate forum [do not propose
o seek additional funds
for Mr A.

Improper Charges
In his reply the Ombuds-
man pointed out that:

...had the charges been
properly brought | would
have agreed with those
commeants. Indeed, Jwould
nof have made sucha rec-
ammendation because

whean charges are prop-

evly brought it is not at alf
unusual for defendants to
bear a proportion of the
cost of proving their inng-
cence and it is not my
function fo comment an
such oulcomes.

I refor you, howewvear, o
the allegations found to
be sustained, wiz; an as-
saultby police officers who
used infimidation fo farce
the signature of false stale-
mants without which no
charges could had bean
brought.

It is my baligf that those
actions constituted 8 gross
abuse of police authority
resulting in significant fi-
nancial and emotional
cosls fo the complainant
for which there has been
no recompense in terms
of the award by the court,

Costs

The Assistant Commis-
sioner requested details of the
costs incurred by Mr R and the
Ombudsman was abla to advise
him that these amounted 1o
$6 403,

If cosis awarded by the
court of $1,500 were deducted,
it would appear that Mr R was
approximately %4900 out of
pocket.

The Ombudsman was sure
thatthe Assiztant Commissioner
would agree that his récommen-
dation for an ex-gratia payment
ot $5,000 was not excessie and
that, indeed, it was o0 low 10
reflact adequately the amational
damage suffered by Mr R.

This argument was persua-
sive and action was taken for a
$£5.000 cheque to be drawn, ®
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A Friend in Deed

Cna of the more difficult
argas for the Ombudsman o
address and to resolve is where
a police officer remains in at-
tendance with persons who are
the subject of investigation.

One such case involved a
sanior officer on duly who called
into a cate for coffee and to see
the owner/manager whom he
described as a friend. The
premises were the subject of a
raid by the gaming squad be-
cause of alleged gambling de-
vices in a back room.

The detective sergeant re-
mained at the side of the man-
ager and proceeded o ask ques-
thions of the investigating police,
examine search warrant mate-
rial and provided a lift to the cate
manager from the police station
whare he had been taken lor
questioning back o his cafe.

The detective sergeant
spent further time while on duty,
clocking up overtime, socialising
with the manager and his wife at

A Free Ride

An audit of motor vehicle
diaries and fuel card accounts at
Revesby Police Station revealad
several anomalies relating to the
records and use of three petrol
cards, This led o an internal
police complaint.

The mater was investi-
gated and it was found that a
person or persons had stolen
and fraudulently used the petrol
cards, oblaining $355 worth of
petral.

Despite the fact that the
investigation involved the inter-

the cate. He stated that his pur-
pose in staying was “public rela-
tions".

The Ombudsman found
there had been a misuse of po-
lice resources and ime because
the sergeant allowed his per-
sonal interest as a fnend of the
manager 1o confict with his po-
lice duty.

A recommendation was
made for the detective sergaant
io be counselled on the neces-
sity of avoiding apparent con-
flicts of interest and, in particu-
lar, to distance himsalf from peo-
ple who are the subject of police
inguiry and investigation while
on police duty. Furthermore the
sergeant should be counselled
on the need to limit social con-
tact while on duty.

The Police Service under-
ook to parade the sergeant and
remind him about the “inherant
dangers of becoming invaivedin
investigations involving family or

As a matter of policy, po-
lice officers should not aliow
themselves 1o be put in situa-
tions of apparent conflict of inter-
esl. The importance of police
policy on “confiict of imerest”
cannat be underestimated.

Many police do not under-
sland where or how such con-
fiicts anse. Furdthermore, they
often do not understand the con-
sequances, such as the deterio-
ration of the public perception of
polica intagrity.

Suchpublic parceptions are
not based narrowly on actual
conflicts of interests but may
arise from apparent or perceived
conflicts of interest by the public.
Police must undarstand their pri-
mary obligation as police offic-
ers,

The issue of conflict of in-
terest is not separately ad-
dressed in the Commissioner's
Instructions despie the Ombuds-
man’s recommendation that the
Folice Service clarify policy on
“confiict of interast” by issuing a
police instruction. @

viewing of 38 police officers, the
identity ofthe parson(s) who stole
and fraudulently used the cards
was not discovered.

Al the outset of the invest-
gation, all fuel cards issued 1o
vehicles attachedtothe Revesby
Fatrol were remaved from thair
ralevant vohicles and lockad

away in the custody of the sta-
tion contnoller.

A record of movemnent of
the cards is now maintained and
adriver needing petrol is required
to sign for the relevamt card.
Stricter supervision of the trans-

action documents also is carmed
oul.

The police contendthat the
adoplion of these strict guide-
lings will prevent a recurrence of
the fravdulant activity.

The police racommended
that the Commissioner's Instruc-
tion in relation to this area be
reviewed and amended accord-
ingly, and that the procedures
adopted at Revesby Police Sta-
tion be made pan of the Instruc-
tion. The Ombudsman agreed
with the police recommenda-
figns. ®
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o Pokea

A Long Hard Road

On the 18 March 1988 at
10.50 pm a young man from a
large north coast town was. ar-
rested by police for “failing fo quit
ficensed pramises”.

He was escoried 1o the
police station where he was
charged with this offence plus,
“offensive behaviour”, “ malicious
injury”, two counts ol “resist ar-
rest” and two counts of “assault
police”,

At the station, the young.
male offender was placed in the
charge dock and then, because
of his alleged behaviour, was
placed in the cells.

He was charged some
hours fater and admitted to bail,
One of the police on duty at the
staticn knaw the family well, but
did not contact his parents as
requested.

A complaint about police
conduct was laid by the young
man's mathar.

Prelminary inquiries wara
conducted by the Police Service
and the complainant was un-
happy with the inquiries.

The complainant wrote to
her local member and the com-
plaint was sent for a full internal
investigation by the Palice Inter-
nal Affairs Branch in April 1989,

The investigation papers
were receiedin September 1989
with the transcript of court pro-
ceedings whichwere determined
in February 1989,

The young man was con-
victed of some offences and oth-
ars werg dismissed.

In summing up, the magis-
trate was critical of the police
conduct.

¥el, the police investigal-
ing officer found all the issuas of
complaint “not sustained °.

6l

In September 1980 the
Ombudsman issued a provi-
signal report finding three mat-
ters sustained against three po-
lica.

Ombudsman’s

Report

A draft report was issued
by the Ombudsman in March
1981, with a recommendation
that the Commissioner seeak in-
dependent legal advice regard-
ing the police conduct.

The Minister advised that
he did not wish to consult in this
matter and the report was made
final in April 1991.

Alengthy legal advice from
the State Crown Solicitor's Of-
fice in July 1991, decided that
there was insufficiant evidenca
to support departmental charges
against the three police namead.

Civil Action

The complainant then
commenced civil action against
the police for “uniawiul deten-
tion™ and “false imprisonment.

She objected to the Crown
Solicitor's advice on the basis
that the Crown Solicitor had con-
flict of interest because it was
appearing forthe police involved.

The matier was referred (o
the Attorney General, Mr Peter
Collins, who advised the Minis-
ter for Police and Emergency
Services to put aside the Crown
Solicitor's advice and oblain ad-
vice from an appropriate alter-
native source.

In May 1882 a lengthy
memorandum of advice was re-
ceivad from an independant bar-
rister indicating the material avail-
able did not warrant the laying of
departimental charges against
police.

The complainant was in-
formed of this advice and than
pursuad har civil claim against
the Police Service,

in mid 1893 the legal rep-
resentatives of the complainant
were advised by the Crown So-
licitor's OHice that her claim
would ba sottied ouwt of court for
an undisclosad amount. The

terms of the agreement were
mot to be disclosed.

The complainant's battle
for her son took over five yaars.
Despite the Ombudsman's find-
ings, the Police Service fought
her every step of the way.

Finally, when hercase was
about to go to courd, i was de-
cided to settle.

succeed in a claim against po-
lice.

Despite some settlement
for the complainant, no discipli-
nary action was taken against
the polica. @

The Code
of Silence

Onthe 11 April 1880 a firm
of solicitors lodged a complaint
to the Ombudsman on behalf of
a client.

In the early hours of the
moming a young male was ar-
rested and taken to a Sydney
weastern suburbs police station.

He was charged with of-
fensive language and two counts
of resist arrest. At the time of
arrest, he was affected 1o a

conl page 6.3
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On the Inside

A 15 vear old girl from a
broken homa ran away from har
father's house in the Lithgow
area. Once found she met with a
local police sargeant, her father
and her step-mothear at Lithgow
Police Station,

In order to obtain an order
under the Children (Care and
Protection Act) all three warae
driven to Katoomba court by the
sergeant and a female consta-
e,

The young girl was taken
tothecells at the court and locked
up. She had not been charged,
there was no intention to charge
her and no reason to do so, she
had committed no crime. She
was kepl inthe cell for more than
two and a half hours and re-
leased only 1o be brought up to
the court.

The sergeant in mitigation
said he had permission from the
gir's father and he had taken
care to have the female consta-
blemanitorihe girl while shewas
in the cell. Regardless of his
obvious concern for the familky
and the safeguards he iook, the

sargeant should not have placed
the juvenile in a cell.

In connection with a com-
plaint in July 1921 the Police
Lagal Services Branch said =....[
am strongly of the view that pris-
aners showld genarally not be
placed in police cells until aftera
bail deftermingtion is made un-
less vary special circumsiances
exists...."

In this case not only had
the girl committed no crime, but
she was of an agewhere serious
consideration should have been
given to not kocking her up even
if sha was to be charged.

Aszaresult ofthe 1981 com-
plaint the Ombudsman recom-
mended changes to police in-
structions which siressed the
nead to:

tion before placing any
prisoner in a cell who has
not bean charged or a bail
Mo one should be placed in
a cell unless it is absolutely nac-
essary. least of all a child. e

Code of Silence o

degree by intoxicating liquor. As
well, hie had no injuries and was
in the company of three other
PEISONSs.

The person was detained
al the police station for some
time and then released on bail
and was mat by two friends out-
side the police station.

On release he was dis-
tressed, his nose was bleeding
and he had cuts to nose and
face. He was taken immediately
to hospital where it was diag-
nosed he had a broken nose and
bruizing to anms and 1o his body.
His broken nose required sur-
gery.

The Police Internal Atairs
had no doubt that the person
arrested received his injuries at
the hands of police. Numerous
police present atthe station were
interviewed and none saw an
assault upon the complainant.
One officer admitted to seeing
injuries.

On 23 September 1992the
Ombudsman recommendad
compensation in the amount of
$5,000.00 for the complainant.

It was refarred to tha Office
of Solicitor, Police Service, for
advica on the payment. Some
gight months have elapsed and
no decision on tha compansa-
tion aspect has been reached. ®

Arresting
Situation

Afler a domeslic dispute
over her boyiriend a young
womanwent to the polica station
and alleged she had been as-
saulted by her parents.

Accompanied by police, the
woman and her boyfriend re-
tumed and police approached
the woman's parents outside the
house.

The parents now put their
side of the story and the situa-
tion, inflamed by the daughter
and her boyfriend, became
heated.

To detuse the situation the
two junior constables informed
the parents that they were under
arrest and would be taken to the
slation for questioning. Both par-
ents and the 14 year old son who
also was present were taken to
the station.

Half an hourlaterthey were
released without being charged.
In the meantime the daughter
had gone back to the house,
picked up her clothes and left

Although the police were
faced with a ditficult situation,
they did not manage it well. The
young constables had no power
to arrest the parents simply to
questionthem, Infact, they acted
unlawiully.

In examining this issue the
lecal chief supenntendent rec-
ognised the officers’ ermor and
recommended that they be coun-
salled not to exceed their pow-
ers in future.

Going a [Mile turiher, the
chiet superimandent arranged for
the family to be visited by a sen-
ior officer who explained what
had happened and extended a
formal apology to the parents. e
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Conference

On 20-21 May 1983, the
Royal Institute of Public Admin-
istration Australia (RIPAA), in
conjunction with the Ombuds-
man's Office held a conference
entitled “Keeping the Paace -
Police Accountability and
Oversight” The conference was
host to distinguished intema-
tional visitors and to influential
figures withinthe Australiancon-
text.

Papers were presented by
police, legal practitioners, civil-
ian oversight authorities and aca-
damics. Mot surprisingly, there
wasvigorous discussionon many

iggues and, in some cases, sig-
nificant clashes of opinion. The
themeas explored by the various
speakers were complax and it
would ba inappropriate to attempt
1o do them justice here. It would
be naive, il not unhaakthy, to
expect harmony to pravail in this
particularly sensitive area.

Despite some hostile reac-
tion by police participants to criti-
cism, the general police ap-
proach was positive.

External cversight of po-
lice agencies is here lo stay and,
it seems, is growing worldwide.
Folice Commissionars from
NSW. South Australia and the
Marthern Temritory, all recognised
and accapted the trend 1o extar-

Police Training

~ The Ombudsman's Office continues to participate in internal police training courses for police
officers handling complaints. The Ombudsman's Office attends to explain tha role of the Office and to
emphasise particular aspects of internal inquiries which are raised during reviews of internal investiga-

tions.

nal accountability and acknowi-
edge it as a further machanism
of accountability for police. As
the Northemn Termtory Commis-
sicner noted, however, axtamal
accountability will always be of
limited effect.

The real challenge for po-
lice is to instil accountability at
every point within a police or-
ganisation.

Thanks are due to RIPAA
and all the paricipants for the
organisation of and contributions
to the conference. The leval of
discussion and debate was gan-
erally high and reflected some of
the difficulties in determining tha
right balance between external
oversight and self-regulation in
police accountability. &

This year the following courses, showing date, police and location of the course, were attended:

8 July 1952 Eastern Suburbs Polica

15 July 1992 State Intelligence Group

14 October 1992 Goulburn District Paolice

28 October 1982 Inner West District

11 November 1882 Liverpool District

9 December 1592 Police Academy Staff

16 December 1992 South Region Crime Squad

& January 1553 Bankstown District

20 January 1993 Penrith District

3 February 1993 Parramatta District

10 Fabruary 1993 Sydney District

23 Fabruary 1993 Kings Cross (Genaral Duties)
24 February 1953 Prospect District

21 April 1993 St George/Sutherland District
5 May 1993 Sydney District

26 May 1993 Eastern Suburbs District

23 June 1983 Morth West Crime Squad

23 June 1993 Professional Integrity Branch

City of Sydney Police Station
City ot Sydney Police Station
Goulburn Police Acadamy
Rozelle Ambulance Academy
City of Sydnay Police Station
Goulburn Police Academy
Headquarters, Avery Building
Headquarters, Avery Building
Penrith Police Station
Granville RSL

City of Sydney Police Station
Kings Cross

Westpoint, Blacktown

Avery Building

City of Sydney Police Station
Headquariers, Avery Building
Rydalmera Bowiing Club
Goulburn Police Academy

Attendance by the Ombudsman's Office at training courses is largely confined to the urban area
of Sydney given the expensa involved with travel and accommaodation in country locations. @

4
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Police Complaint Statistics

Complaints Received
Police

Five Year Comparison

3458
3232
i i I I
198888

188880 189051 1891/82

4008

1!

Police Investigations
Investigations

B4

Inveshgated

Wat Investigated
3182

Finalized Mattars

Telal complaints finallsed 3796
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The chart on tha left shows
a five vear comparison of com-
plaints received.

relnvestigations
1%

suntealined
: 28%

not
susimined
40%

‘determimed
3I0%

Investigations



Police Complaints
Mot Investigated

FINALISED MATTERS

Total complalints finalised

ares

In 1992 - 1993, 3796 complaints were determined. The following table shows the results for thesa

complaints.
Determined Police Complaints 1992/83
Daclined at the outsel 1587
Daclingd after anguiry BE1
ot o Conclliated 528
nvest
0 Disconfinued belore Ombudsman investigation 215
Discontneed during Ombudman investigation 1
Mot sustained finding 249
HNot sustained Dwoomed not sustained (Unable 1o determine) 182
Mot sustained linding fellowing reinvestigation
Sustained finding without reinvastigation 178
Sustalned ;
Sustained finding following refnvestigation by Ombudsman 4
Total aTe6
i
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Comparison of complaints received with complaints determined

Yoar Complaints received Complaints determined
1988/89 2231 1960
1985/90 2403 2077
185091 3232 2 656
1891482 3 456 3624
1852183 4 008 3 796

Complaints Determined - Investigations And Non-Investigations

Year Compis Not investigated Investigated
1988/80 1960 1 500 (77%) 460 (23%)
1985/90 2077 1708 (82%) 369 (18%)
1880/ 2 656 207 (78%) 585 (22%)
1591/92 3624 2 879 (79%) 745 (219%)
1992/93 3796 3182 (B4%) 614 (16%)

Determinations - Resulis Of Complaints Not Investigated
as a % of Total Determinations
Total not DECO DECE DISC
Year | ostigateq (declineat  (declined after (investigation  Conciliated
outset) inquiry) aborted)
198888 1500 (77%) B19  (42%) 480  (25%) &7 (4%) 115 (6%}
1989/00 1708 (82%) 977 (47%) 503 (24%) 2] (5%) 128 (6%)
199081 2071 (78%) 1069 (40%) €96 (26%) 135 (5%) 189  (6%)
1991/82 287 (79%) 1529 (42%) 696 (19%) 229 (6%:) 424  (12%)
1982093 3182 (B4%) 1587 (42%) 851 (22%) 215 (6%) 529  (14%)
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Determinations - Results Of Complaints Investigated

Unable to

Year Investigated  Sustained  Notsustained o h L Reinvestigate
1968/80 460 (23%) B3 (4%} 1 (5%) 275 (14%) 11
198990 360 (18%) 68 (3% 75 (4%) 215  (10%) 11
1990/01 585 (22%) 136  (5%) 197 (%) 244  (9%) B
198162 745  (21%) 198 (5%} 38 (o) 222 (6%) 7

1992/93 614 (16%) 178 (5%) 248  (6%) 182 (5%} 4

Police Internal Compilaints - Complaints by Police
Officers or arising during a Police Internal Investigation

Year Total
1988/89 78
19848/80 185
19901 561
1891/82 652
188293 1008
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Police Complaints Profile

Complaints about police 1o the Ombudsman are managed by creating a file for sach letter of
compkaint. Each complain file may contain a number of alegations about a single incident. For example,
a person arrested following a brawl at a hotel may complain of unreasonable arrest, assault and failure
to return property. One incikdent, one complaint, many allegations.

In cases determined this year, 8153 allegations were made and the lollowing tables list these in
categories showing the outcomea achieved for each.

Ombudsman Determination - Breach of Police Rules/Procedure

Mat Fully ; Mot Linable to  GConclilation’
Calegary investigated  SUS116d  cujined  Determine  Resoved 1O
Fall 1o provide or delay
ngal rights as 2 15 26 T as
inappropriate disclosurs ra| B 23 17 5 122
Fall 1o provide
information/natity o 1% 18 5 " "
Provide false information 57 25 18 18 12 128
Failure to retum propary Ea | B 6 10 15 108
Unreasonakde treatment 233 ] 3 51 123 LS
Drinking on duty 14 4 B 4 1 n
Fail to identitywear
e 10 1 G 11 5 23
Fail 1o take action 181 23 49 20 104
Cther trafficiparking 1
H a4 5 ] i7 T 132
Faulty policing a8 - 3 1 7 50
Migusa of affice 21 10 ] ] 2 47
Accidental propery .
damage g 5 ] 20
Diher 454 118 B7 28 1 678
Total 1320 Fg| 281 218 228 2348
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Ombudsman Determination - Assault/Harassment

Mot Fully . Mot Unable to  Conciliation’

Category Invesiigated Sistainac Sustained  Datermine  Resolved Total
Physical®antal Injury
- outsicie police premise T 18 70 ar 253
PhysicalMeantal Injury
< ki polio prniiees 50 7 52 a3 202
Minor Physical Mantal
Injury 69 3 20 26 ] 123
- pUlside police premises
Mingr Physical Mantal
Injury ag 14 a0 a B
- insida police pramisas
Theeats/Harassmant 210 14 58 52 49 384
Sonoual Harassmant 4 2 5 3 14

Total 440 45 220 2 &7 1062
Ombudsman Determination - Management Issues
Mot Fully Mot Unabla to  Concillation/

Category investigated  SUAINGd o idined Determine  Fesoved  1OUAI
Condition o
collsipramises 4 B 1 &
Delay in answering
P B 1 1 3 13
Inappropeiate parmit’
licance action 13 1 1 - 2 17
Cther 4B 1 - - 14 61

Total Fa | 2 2 2 19 86
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Ombudsman Determination - Investigation/Prosecution

Mt

Unable to  Concillation/

Mot Fully

Category Investigated UM o oinined  Detarming Total
Forced Confession T 3 10 20
Suppression of Evidence - 2 . 2
Suprassion of Evidenca 1 R . 2 3
{Traffic)
Fabrication 45 3 12 B 1]
Fabrication (T rafic) 16 2 2 1 2
Unjusi Prosecution 85 1 156 14 132
Unjust Prosecution :
(Traftic) 426 4 2 438
Faulty Investigation’
Prosscuti a1 15 21 4 135
Faulty Investigation/
Presecution (Traffic) e : * ! Lo
Fallure to Prosecula 56 4 4 2 T4
Fallure to Prosecute
(Traffic) 19 2 3 2 33

Total 786 i T4 46 873

NEW Ombudsman Annsal Report 1993
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Ombudsman Determination - Arrest/Detention/Warrant

Nat Fully Mot Unabla o Conciliation/
Category ivestigated  SUMBINSd o tained  Determine  Resoved VORI
Improper Detention
- Intoicated parson 4 3 2 9
Unreasonable Usa of
Arrast/Datantion powers =]1] 5 23 a2 13 163
Faulty Search Warrant
Procedure 33 3 7 T 7 57
Unjustiied Seach/Entry 30 2 13 10 14 (5]
Unnecessary use of
Forca/DamageResowces 6a 4 L “" 4 e
Impropas use of
Summaons/E nlcreamant Tr 1 2 - 5 BS
CrdarAWarrant
Fail 1o Withdraw
Warrant/Accopt Fine i - 1 1 3
Paymant
Total 301 14 7 84 51 539
Ombudsman Determination - Abusive Remarks/Demeanor
Mot Fully Rof Unable to  Conclllation/
e nvestigated  SUSMOd  oinined  Detsrmine  Fesohed  10WI
Face Felabed 118 - 2 ] 8 137
Social Prejudice 4 . 1 1 18
Traflic Aelated - 1 3 52 286
Cithar B4 11 32 S0 TH 255
Total 436 11 as T3 138 &84
T2
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Ombudsman Determination - Criminal Conduct

ooy A i N Uete Comtatin
MurderMansiaughter 4 : 2 - : 8
Sexual Assaul 11 1 8 g ’ 28
Bribary/Extorion 50 4 24 13 F 9
Thett 44 8 40 25 . nr
Drug Offences 54 4 25 5 - 88
ww' 3 ; i : : 3
Telsphone Tapping - : - : : :

Conspiracy/Coverup 2 4 15 B 7
Othar 6g.parjury 34 B 25 14 - 79

Total 201 Z 140 ™ -
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The New Local Government Act 1993

This landmark Act brings a
new vision of local government
to New South Wales, with the
introduction of modern manage-
ment struciures and practices
and a re-focussing of the part
councils play in the community,

The Act significantly
strengthens the accountability of
local government and is likely to
impact on the work of this Office
in a number of ways.

Accountability

The new Act requires
councils to development man-
agemant plans and policies about
thair aparations which must be
the subject of public consulta-
tion.

While hopetully this proc-
ess will assist local communities
to have realistic expectations of
their councils, it will also mean
that councils will be forced to
articulate standards against
whichcitizens canthen holdthem
accountable. Such moves often
involve an initial upsurga in
complaints to this Office.

The Ombudsman will also
consider such standards when
evaluating conduct of local gov-
ernment bodies which isthe sub-
ject of complaint and investiga-
tigin.

Pecuniary Interest

Another innovation in the
Local Government Act likely to
significantly impact on this Of-
fice is the new arrangements for
the reporting, investigation and
taking of proceedings for
breaches ot the pacuniary inter-
sl pravisions of the Act.

The Ombudsman is ableto
investigate complaints made di-

rectly to him about alleged
breaches. He can also be re-
gquesied 1o investigale com-
plaints about confravention of
the pecuniary interest require-
meants of the Act by tha Director
General of the Department of
Local Government.

The Act empowers the
Ombudsman to notify the Direc-
tor General of any complaint re-
ceved by him and to repor 10
him on the outcome of any in-
vestigation,

Such reports must be pre-
santed by the Director General
to the Pecuniary Interest Tribu-
nal which has the function of
conducting hearings and taking
disciplinary action against a per-
son if a complaint against the
person is found 1o be proved.

There already appears to
be an upsurge in the number of
pacuniary interest complaints
lodged with the Ombudsman
sincethe passage of tha new Act
and it iz an area that the Om-
budsman will give some priority
to in the coming year,

Freedom of
Information

Concurrent changes 1o tha
Freedom of Information Act also
will impact on councils and this
Crfice.

Significant among these is
the repeal of section 16(2) which
limited the right of people’s ac-
cess to information held by local
councils to those documents
which concerned an apphcant's
parsonal affairs.

Councils often relied upon
this provisiontorefuse accessto
documants when it was placed
in an imvidious position, eg, as

Té

the meat in the sandwich in a
naighbourhood dispute or whans
the mlormation could increase
the likelihood of action against
council.

In many of the complaints
referred tothe Ombudsman, pre-
liminary examination revealed
inappropriate use of this exclu-
sion,

The repeal of this section
hopefully will overcome such
problems in the future.

For those councils that tra-
ditionally have had a guarded
attitude to disclosure of informa-
tien, however, the change will be
something of a shock, The wid-
ening of the application of the
Act to local governmeant s likely
to result in an increase of formal
FOI applications to councils.

It is also likely that there
will b an increase in requeststo
this Office for axternal review of
determinations as a result,

Some councils have al-
ready adopted open access poli-
cies, providing many categories
of documents over the counter,
No doubt this significantly re-
duces the number of formal ap-
plications made to them under
the Freadem of Information Act
and is more cost effective,

it appears it 5 the experi-
ence of these councils that open
access policies do not hamper
theair operations.

This Office believes such
policies should be widely intro-
duced provided they rasult in
procasses which are quicker
than formal assessmeants under
the FOI Act and which provide all
information requested without
axceplion. It is only undar the
FOI Actthat refusal of access to
infarmation  should  be
considerad. ®
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Nature of Complaints

Complaints Received
Local Government Authorities
Five Year Comparison

118 {16
633 812 534

A total of 634 new com-
plaints about local government
authorities were recaived by the
Ombudsman dunng 1992-1953.

The level of complaints
against councils and authornties
over the past five years is flus-
trated in the graph on the right.

19B8/B9 198090 1980/81 1981/82 199293

Local Government
1992 - 1993

assassmant anly

formal Investigation
{adversa finding)
a

12

""‘".,. no punsdiction
praliminary anquiry -
The chartonthe right shows 288
the outcome of complaints final-
ised during the year.
Total complaints datarmined 588
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New Complaints

The breakdown of complaints received in the 1932-1993 year by type together with comparison

figures for the previous year is as follows:

Nature of Complaint 1992393 199192
Devalopmeant 118 Ta
- gbjection to DA 51 33

- failure to properly consider DA 4 14

= filure 1o notity 1 3

- gdelay in processingfrefusal of DA 22 15

- objection to DA conditions 10 4

- falure to enforce OA conditions 20 10
Aates 55 62

-nT:}El:IH:m'tn rale incraase T 7 o

- calculation of {including complaints about axcess 15 17

water/alactricity accounts]

= it nolice 11 E: |

- Instalments/nterest charges 7 L)

- rale recovery 11 12

- differential rates 3

= ruralfarmland rates 2 -

- rabates/rafunds 2 B
Misconduct 4T ia
- algdermanicouncillors 17 7

- council siaff 21 16

- pacuniary interest 4 7

- conflict of intarest 5 B
Bullding 44 57

- cbijection to BA 12 19

- lailure to properly considar 3 10

- failure o notity 4

- delay in processing/relusal of BA 10

- phjection to BA conditions )

- fallure to enforce BA conditions B n
FRoads ' a7 a

- road closurelaccess 19 11

- falbure To maintain B 11

- iraMic and other 10 T
Unauthorised davalopmantsbuliding wark 33 P

oo ok action s
npighbour nuisance B

- other 23
Services and charges 28 33
Danial of liablilty 3 23
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New Complaints (Continued B)
Mature of Complaint 1992/93 199192
Untalr trestrmant 22 B !
‘Objection to orders/notices 21 26
- parking & 12
- WOrks 3 B
- dogs 1 4
- damalition 4 2
- other T 2
Dralnage and fiooding B 18 E
Fallure to reply to correspondance 15 15
Molse 15 7
P -t:l-ming dogs 4 11
- oitfver 11 16
Infarmation 13 12
- {aliwre 1o providedinaccurate . 'll'.l 12
- 5148 contificalos 3 =
Rezoning B 12 1
- phjections to B a
- refusal to 4 a
Tandars/ laases 11 ]
Resumption 10 14
Pollution/noxious wosds B 12
Garbage collection/charges B 8
Treas T ]
- tree presarvation arders 1 1
= lailure o act ) & T
Bonds/interest on depositsirefunds T 3
Inadequate Inspaction [ 5
Easamants/right of ways [ 4
Kerb and guttering 5 12
LED/DCP procadures 5 5
Comataries 5 3
Fances 4 3
Unsatistactory handling of complaints i 4
Councll worka 2 4
Council elections - 5
Councll entrepransurial activity - 4
Librarias - 2
Parks/rasoryos - 2
Fall to issua licanse -8 4
Uncategorised 17 15
Total 634 612
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Bogged Down

On 15 December 1891, Mr
Awrote a letter to Port Stephens
Shire Council, seeking formal ap-
proval to service domestic aer-
ated septic systems in the shire.

Almost twio years later, af-
ter strenuous effors on his own
behalf and by the Ombudsman,
his application finally was deter-
minad by council.

Mr A's case was foreshad-
owed in last year's Annual Re-
por:

.. appears the departrent
[Health] has left the quastion of
accraditation i the hands af lo-
cal councils. This means ... MrA
must apply separately to every
mumicipal and shire council in
the state i he wishes o service
units statewide. Each wil have
its own, idiosyncratic conditions
and approval process, some will
hawve fees, some will sef onerous
conditions and with some i will
be purely a formality. Such a
procedure is obviously inimical
fo commercial operations and
will rasult in 2 mound of useless
paparwork for Mr A,

Im the case of Port
Stephens Shire Council, thesa
words have proven to ba pro-
phatic.

Until recently, owners of
aerated septiclanks wera bcked
by administrative fiat of the De-
partment of Health) into servic-
ing agreeaments with the manu-
facturers of the units. When a
manufacturer was negligent or
dilatory incarmying out such sery-
ices, major problems could oc-
cur with the systems, with con-
sequent public health risks. In
such a case, councils and own-
ers had little recourse othar than
to complain tothe Depanmant of
Health, which could exercize
power over the manufacturers
by threatening 1o withdraw or

suspend approval of the units.

The Department of Health
from 1989 conwards began
advising that local councils could
approve personnel other than
manufaciurers to service the
units.

The aimof Mr A's company
was to fill this new market niche
and to provide an inexpensive
and reliable servicing arrange-
ment for the systems. Thecatch,
howewver, was that manufactur-
ers did mot wish fo relinguish

proceaded smoothly.

Port Stephens Shire Goun-
cil, however, responded to the
manufacturers’ campaign like a
wallaby in the headlights of an
oncoming truck. Council froze.

Mr A's application was not
considered by council until
March, when it was presented in
the context of a grand scheme (o
accredit sennce parsonnel and
charge them a fea of $10 per
tank to operatein the shire, Proot

their effective monopoly over the
servicing of their units. Councils
recaived a mini avalanche of let-
tars from manufacturers, urging
that Mr A’s company should not
be accredited. They painted an
alarming picture of the possible
public heakth risks that could (lit-
erally) flow from a damaged sys-
tem and leakage of effluent into
the streets.

Many councils paid noheed
to this scare campaign and, sat-
isfied with the technical creden-
tials of Mr A and his colleagues,
accredited his company.

There was some variation
inthe conditions applied (as fore-
todd by the Ombudsman last year)
but on the whole accreditation

of compeiency, among other fac-
tors, would be accreditation from
the manufacturer.

The unlikelihood of a manu-
facturer accraditing a rival com-
pany did not appear to sirike
council with any great force. i
struck Mr A, however, who com-
manced a long exchange of cor-
respondence with Port Stepheans
Shire Council on the issue. Ina
letter to this office, he aposiro-
phised:

Enough is enocughl We
have baen exhorted o be
the clavarcountry. What a
Joka! How can sma busi-
mass soar Wke an eagle
when it's surrounded by

cont on page 81
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Existing Use - Fast and Loose

This Office currently is investigating complaints about a number of councils concerning their
alleged improper recognition of existing use righls.

Exisling use rights can be
recognised for an ongoing activ-
ity commenced before the intro-
ductionof an environmental plan.

The key feature is that rec-
ognition of existing use rights
allows the activity to continue
without the development ap-
proval (often involving an envi-
ronmentalimpact statement) that
would be necessary if the activ-
ity was proposed alter the infro-
duction of the environmental

plan,

The activities usually are
of a substantial commercial na-
ture and can be as diverse as pig
farming and quarrying, with

cont page 82

Bogged Down com

the turkeys that we 've got
uning governmernt!

For over eighteen months,
Mr A's company remained
unaccredited in Port Stephens,
despite being approved and
working without apparent com-
plaint in many neighbouring
councils. It was unreasonable
that an application to service
saptic tanks could remain effec-
tively unanswered for such a
period. The shire has over 300 of
these systems inthe ground and
these existing systems must ba
serviced for the sake of the oc-
cupants of the houses wheara
they are installed. The dangers
of infection from leaking or badly
ireated effluent are immensea.

While council delayed, Mr
A’s company had no approval to
operate in the shire and moneay
was foregone through lost busi-

ness opportunities.

Council's current :
in limba though it appears to be,
is that any person servicing aer-
ated septic tanks in the shire
should pay a fee of $10 pertank.
This office has analysed council
files and even on a full cost re-
covery basis this cannol be jus-
tified. The reports are not being
analysed or studied by council,
they are simply being filed in
large batches.

The fea as proposad is not
only unworkable, it runs tolally
contrary to the main purpose of
council's involvement, which is
to safeguard public health. The
syslems are dangerous il not
sarviced. If manufacturers and
their agents are to be levied an
additional fee simply for the
pleasure of sending a report in
and having council file i, thera
will be a new disincentive for the

systems to be properly serviced
- and no conceivable gain.

The legal powers vested in
council with regard to this indus-
try are there to ensure that the
public health is adequately safe-
guarded. Government regula-
tion, at whatever level, which
functions only to frusirate and
delay smallbusiness, without any
tangible gain whatsoever to the
public interest, is not good gov-
arnment but a public menace.

The Ombudsman investi-
gated this matter and made a
repart to the Minister for Local
Governmeant and Cooperatives.
Although broader issues remain
unresohed, it is pleasing to note
that on 1 October 1933 a letter
was received from council ad-
vising that in response to recom-
mendations from the Ombuds-
man, Mr A was granted his [
censa. @
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Cloce Govememer>
Civil Wars

In 1982, a shopping centre
was built in Richmond, The de-
velopment contained seventeen
shops and a condition of the
development consant issued by
Hawkesbury City Council, was a
campark for 30 vehiclas.

Councl commenced dis-
cussions with the proprietors of
the shopping centre in 1985 fo
purchase the carpark. Despite a
willingness to sell, no agreement
could be reached on the com-
pensabon payable.

Council considered that the
carpark was a condition of de-
velopment consentand, accord-
ingly, was essentially worthless
1o the developers,

Theproprietors argued that
even by meeting the require-
ment for a carpark, the land en-
joyed significant development
potential.

Council compulsorily re-

pansationwas heard by theLand
and Environment Court.

The Court considerad
council’s approach wnrealistic
and agreed that the proprietors
of the carpark were entitled to
compeansation which recognised
that the land could be developed
and include a canpark.

The proprietor's example
of such development was an of-
fice building on the land with an
underground carpark. As a re-
sult of the hearing the proprie-
tors were awarded the sum of
$204.500, plusinterest and costs.

Council's solicitors later tokd
councilthat there was no anror of
law in the decision that could be
appealed. The solicitors, how-
evear, peinted out 10 council that
with the subject carpark now
owned by council, it was open o
council to prosecute the proprie-
tors for failing to comply with the

sumed the carpark a short time  development consent by not pro-

later and the question of com-  viding a carpark.

Existing Use con

gravel extraction producing the  lege some councillors, who have

most complaints. votedio grant existing use rights,
. are involved in conduct which

Theburdenof eachcomplaint : .
is that the activity caried on miﬁm sl o

pursuant to existing use rights
would be unlikely 1o receive de-
velopment approval if f was sub-
jected to praper current develop-
M ASSESSMen procaduras.,

From a commercial point
of view, the stakes involved in
obtaining recognition of existing
use rights are high, often invoh-
ing six or evenseven figuresums.
It is, therefore, not surprising
that most cemplainants also al-

Several major judgments
from the Land and Envirgnmeant
Count and the Court of Appeal
(but in cases not subject to cur
rert Ombudsman investigation)
have spelled out the constraints
on existing use rights.

That litigation appears 1o
have arisen not 5o much as a
result of the law beimg genuinely
unclear, but becausa some in-
terests ware prepared 1o defend

Shortly after receiving this
advice, council received the
tapes of the proceedings. These
warg r by counci =0
that they could review the pro-
caadings in Court.

The tapes dischosed that in
the course of drawing a hypoth-
esis inargument, counsel for the
shopping centre suggested that
the resumption of the land left
the proprietors open to suit for
failing to provide a campark.

In response, the judge
hearing the matter said;

No it doesn't. Could you
imagine? The Council
rasumas the land and
rushes along to the Court
and says give us an in-
iunction because they are
in braaech of thair
conditions.... would be
lauvghed out of
Court...down the stairs
and ordered to pay cosis.

coni on page 83

to the last the advantages they
obtained from exploiting
recognitions that were defective.

In view of the case law
available, one aspect of these
investigations has been to look
at councils’ use of legal advice
obtained by them in relation to
granting or continuing 1 recog-
nisa agrant of existing use rights.

This aspact relatas to the
subject of legal costs 1o local

government which attracted
comment in this Office’s annual
are continuing. ®

L]
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Civil Wars com

Some five months atter be-
ing advised by its solicitors about
this possible atternate litigation,
and some two and a half years
after having resumead the land,
council considarad a report from
its general manager on the mat-
tiar.

The report was inaccurate
in nUMerous respects, the most
sanous by far was the assertion
that *considaration was nol given
in the judgement with regard o
the provision of carparking”.

It is clear that the judge-
ment doas make reference to
the development condition re-
quiring carparking o be provided,
and indeed this point was a fun-
damental component of the
Judge's reasoning in the case.

Despite this fact, council
decided to prosecute thea propri-
etors for failing to provide the
carpark since resumad by coun-
cil if they didn't reply.

In reply 1o the letier from
council's solicitors giving notice
of prosecution failing compli-
ance, the proprietors ofthe shop-
ping centre expressed their un-
derstandable indignation and,
pointing 1o the bench commeants
reported abowve, claimed that
council was acting with malice.

The shopping centre ad-
vised that unless the threat was
withdrawn they would seek an
inunction to restrain council.

Aftar considerable litiga-
tion, and suffering from a sud-
den cutbraak of commonsensa,
council decided it had sustained
anough damage in the face of
the proprietors spiriled defence,
and abandoned its intentions 1o
prosacule the owners of the
shopping centre.

By this tima, council’s legal
costs (which included the shop-
ping centre’s costs in several
hearings) amounted to owver
$103, 000.

The Council did not wel-
come the Ombudsman's investi-
gation. Displaying a concerning
casa of issua bendness, as i
legal disputes had not caused
enough problems by that time,
council twice soughi to chal-
lenge tha jurisdiction of the Om-
budsman to imvestigate the mat-
fer.

as council did, to subom a valku-
ation decision made by the Court
was not an imtended purpose of
prosecution powers, and was an
abuse of that power. The Om-
budsman also found that for a
public authority to subom a deci-
sion of a court was a breach of
public trust.,

Council, at all imes, failed
o admit the ermorof its ways and
assered that it was entitled to
take the prosecution action,

The Ombudsman found
that council maintained a defec-
tive palicy in blindly following le-
pgal advice and, inthis case, coun-
cil  failed 10 exercise
commonsense in deciding
whather to institute further litiga-
tion.

The Ombudsman found
there was no public interast mo-
tivation for the prosecution al-
templ bul perceived a blind at-
tempd to recover some compo-
nent of the valuation award to
which the council, with no good
reason, balieved tself to be an-
tithed.

The Ombudsman found
that to usa prosaculion powers,

Although council’s inability
to admit wrong in this matier
supported an ex gratia payment,
in the light of the already signifi-
cant burdan placed onthe public
purse by council in this matter,
the ex gratia payment recom-
mendation was Emited 1o $5000.

On the general issue of le-
gal services provided to local
government, the Ombudsman
noted the contribution made by
the Parliamentary Accounts
Committes inthis area, and rec-
ommended the matier be re-
ferrad to the Department of Lo-
cal Government. The investiga-
tion could be used in the formu-
lation of fraining material for
councils. As well, council's pro-
cedures and expenditure on Bti-
gation and other legal advice
should be an issue in manage-
ment audits of council, ®
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Going it Alone

A survey by the Ombuds-
man as far back as 1985 showed
the majority of local councils
notified adjoining owners of buikd-
ing and development applica-
tions. For those that did not, the
1989 case of Porter v Hornsby
for the practice, cerainty as far
as building applications go, as
tailure to do s0 might be grounds
to void a consant.

Foliowing the judgement,
Orange City Council adopted the
practice but resolved o charge a
sarvice fee per building applica-
tion to cover the cosl. The legal-
ity of this fee was called into
guesiion by subsequent advice
from the then Minister for Local
Government and council's so-
licitor. As a result council re-

about building applications. A
complaint to the Ombudsman
was then made by a citizen of
Orange.

The charging of this fee
was found to be unreasonable
by the Assistant Ombudsman.

Tha whole purpose of al-
lowing persons affected by build-
ing applications 10 view plans is
g0 thal they may lodge objec-
tions it warranted. Councils must
have the opportunity to consider
objections sothat they may makea
informed decisions about appli-
cations and are obliged to do so.
Councils need to have the op-
portunity of understanding the
implication of building proposals
that come betore them so that all
issues are decided as objectively

solved to fix a fee of $30 payable
by persons who inspected build-
ing plans. Complaints followed
and staff recommended the fee
be dropped. The council then
dropped this fee, allowing free
inspeaction of plans, but imposad
a fee of $30 for the processing of
any objections lodged in writing

as possible. Residents may in
fact provide a sarvice to council
by this process by pointing out
potertial effects which a council
may nol otherwise have bean
aware.

As councils are obligad to
consider such objections aspan

of the building application proc-
ess, it is considered unfar 1o
charge objectors. Rightly, the
cost should be factored into the
application fee as it is the appli-
cant who is wanting to alter the
environment fortheir private ben-
efit and who should bear the
principal costs associated with
procassing their application, in-
cluding mandatory notification
and consideration of objections.

The then Minister for Local
Governmant advised the Assist-
ant Ombudsman that his depart-
ment agreed that Orange Coun-
cil was acting without legal au-
thority in imposing the fes.

He also said # was con-
trary to the spirit of the Govern-
ment's reforms in bringing in-
creased accountability and trans-
parency of decision making
within bocal government.

Further, as a matter of pub-
lic policy, objactors should not
be deterred by a council placing
an obstruction in the form of a
fea which is not within the gen-
eral intent of the policy under
which notification of applications
ara made. Tha Minister 2aid his
department knew of no other
council that charged a similiar
fea and he urged Crange Coun-
cil o adopt the Assistant Om-
budsman's recommendation that
the fee be dropped.

Daspite the finding and rec-
ommeandations made inthe Om-
budsman's report and the urging
of the then Minister, Orange
Council was intransigent and
resolved again in March 1993 in
response to the report that a $30
fea lor objections in writing to
building proposals or alterations
be fixed. The decision clearly
was not in the public interest and
Orange City Council appears to
be totally out of step with ather
NSW councils on this issue. ®

2]
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In last years annual report,
an investigation into the fund
raising practices associated with
Narrabri Shire Council's social
club was reported.

The investigation arose af-
ter the council became awarg
that employess were approach-
ing council suppliers requesting
donations of cash and goods for
the council staff club.

The investigation con-
firmed that stafi ware approach-
ing supplers and thal some of
the employees making such ap-
proaches were also making de-
cisions about where council sup-
plies were purchased.

Tha conflict of interest
betwaen their private fund rais-
ing onbehalf of the club and their
public duties as council employ-
ees should have been apparent.

The main findings of the
repor were;

¥ that council officers failed
to recognise the division
betweentheir professional
responsibilfies and privale
interests-

¥ that council officers used
information gained during

their employment for pni-
vate purposes; and

b that the shire clerk failad
to adequately advise stall
about appropriate stand-
ards of behaviour.

While the investigation fo-
cused on one council, evidence
was given that the same prob-
lems existed in a number of other
councils.

Adecision was taken notto
pursug a number of separate
investigations but rather fo use
the one investigation to highlght
systemic problams.

One of the repaort's recom-
mendations wasthat the Depart-
ment of Local Government issue
acircularto al councils and shires
on appropriate standards of ba-
havigur for fund raising practices
and reminded them of the
minimum standards of the Local
Government Code of Conduct.

Incompliance with this reg-
ommendation the depanment is-
sued a circular in Manch 1993,

The circular advisad coun-

cils that problem areas for fund
raising included:

b activities undertaken with-

Tourism Promotion

Armidale Council was con-
sidering a recommendation 1o
only allow organisations that con-
tribufed to the Armmidale Invest-
ment Program to place their pro-
matianal matarial i the Visfors'
Information Centre,

The Visitors' Information
Centre i a community centra
funded by ratepayers. Conse-
quently, this Office considerad it
unreascnable and unfair 1o imil
access of promational material
at the cantra.

i such a practice were
adopted, tourists and other visi-
tors to the area could ba de-
prived of information about the
full range of tourist and associ-
ated services within the area.

Following preliminary an-
quinies, council respondedinpart
as follows:

Councr, baing responsie
fo communily expecia-
tions and visior needs

MNEW Ombudsman Annual Report 1593
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Conflict of Interest Circular

out the council's knowl-
edge

b activities which had the
appearance of being
linked 1o council business

b usectconfidential records
on suppliers to target

those suppliers

b} employees in positions in
which they made deci-
sions about purchases
also signing letters about
donations

} approaching companies
on tha basis of their busi-
ness links with council

¥ failuretopublicly acknowl-
edge donations

b failuneto record donations.

With the issuing of tha cir-
cular, all councils wene asked to
ocaming their activitios to ses
that their administrations con-
formed to the coda.

Councils were also re-
mindad that the local govern-
ment coda was the minimum
required standard of conduct for
members and staff endorsad by
the ICAC, the Ombudsman and
the department. ®

recognised the issues in
[the] commaents [by the in-
vestigation officer] and
therefore did not proceed
te implemeant the recom-
mandation fo iemove non
mambars brochures fram
the Visttar's Candro.
Wisitors to Armidake will now
be able to choose from a wider
selection of services and facili-
lies than may otherwise have
bean the case. &
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Singing in the Rain

In January 1988, this Of-
fice issued a repor in farms of
Section 26(1) of tha Ombuds-
man Act 1974 containing a find-
ing of wrong conduct against
Newcastle City Council and the
than Hunter Water Board (now a
corporation).

The report concemmed the
failure of both authorities o rec-
tify inadequate stommwater drain-
age in the Merewather araa. Cne
of tha recommendations in that
fapon was:

by 28 July 1588] the
Government fake action
to establish clearly which
authority or auvthorities
have responsibility for
stormwalerdrainage inthe
Newcastle area.

In mid 1992, following a
complaint to this Office by 23
residents of Merewather, il
seomad [ftle had been done by
@it hver authority inthe spirit of the:
1988 recommendations. Follow-
ing brief telephone enguiries, an
investigation was commenced
immediately by the Deputy Om-
budsman.

Detailed submissions wera
received from both authorties,
together with the complainants.
However, due to the lack of re-
sources available to this Cifice
and other compeling priorities,
site inspections and a meeating
betwean representatives of
council, the corporation, and in-
vestigatva staff of this Office did
not take place until May 1983.

The Mereweathar area, and
indead many parts of Newcas-
fla, have housing developments
on land which is below the high
e lavel. Same homes are built
at ground level, without the ben-
afit ol raised land or foundations
to slevate them above evan mi-
nar flood levals.

The combination of king
tides and heavy rains prevent
the afficient operation of tidal
flaps throughout Newcastle and
allow for stormwater backwash
tolow lying areas via street drain-
age systems. The inevitabha re-
sult is flooding through many

flooding problems were appar-
ent even befora the present au-
thorities subject of investigation
were established, creating an
mhartance which nonetheless
had 1o be considered in the allo-
caticn of limited resources.

Acting onthe specific prob-

This invastigation has es-
tablished that at the tima of tha
1988 report by this Office naither
council northa corporation could
negotiate cordially on drainage
issues for the benefit of the citi-
zens of Mewcasile, Argumenis
about the commitment of re-
sources appear 1o have been a
major stumbling block.

More recenily, detailed
flood studies were undertaken
by one or both authorities and a
priority list drawn up for major
flood mitigation works, identity-
ing 32 areas likely to be worst
etfected by flooding (Merawether
ranks approximately number 30
on that list). That data, howeaver,
15 now outdated.

Admittedly, in a number of
areas throughout Mewcastle,

lemsraised by the complainants,
council borrowad an internal
drainage camera from the cor-
poraton.

Inspection of the streat
drainage systems in Barr,
Fredarick, Helen and Rober
Strests, Maerewather, wene con-
ducted. With the axception of a
blockage in Barr Street, all other
undarground pipes ware found
to be intact and functional.

Council has since under-
taken extensive repairs in Barr
and Coane Streets, improved
stormwaber pits, formed new
kerbing and combined these
works with regular visual inspec-
tions.

Cont on page 87
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Singing in the Rain con

Council allocated $53,000
from its 1992-1993 budget to
conduct a major flood study to
compile a detailed brief 1o engi-
neering consultants by August
1843,

The consultant enginears
will then use this current data to
identity flood patterns combined
with land/property levels and the
effects of any new development,
in order to present an accurate
picture of the magnitude of the
fiood problems in the Newcastle
area.

The consultants will then
assist both authorities in the de-
velopment of a management
plan based on sound economics
and equity, from which priorities
will be ientified and acted upon.

Included in such priorities
will be the acquisition of flood
etfected homes and/or the rais-
ing of floor levels in suitable
homes. Costs will be met by bath
authorities.

Az aresultof the May 1593
mesting betwoeen investigation
staff of this Otfice and repre-
sentatives of both authorities,
the invaluable site inspections,
and subsequenl correspond-

ence. it has been ascerlained
that both authorities have speci-
fied stormwater drainage respon-
sibilities in the Newcastle area,
inchuding (but not limited to):

P The Hunter Water Corpa-
ration will design and con-
struct flood mitigation
works within each of is
gazetted stormwater
calchments in the New-
castle City Council area,
namely Cottage Creek,
Throsby Creek, Dark
Creek and Wallsend-
Plattsburg SWC. Flood
mitigation works shall in-
clude tidal fiooding con-
siderationsinthese calch-
ments.

b Flood mitigation works
shall mainly encompass
stormwater detention ba-
sins, trunk drainage im-
provements, removal of
cbstructions and flow im-
provement, the construc-
tion of new channels and
major trunk drainage (eg,
Mayfield) and the acquisi-
tion, modification (@g, rais-
ing of floors) of flood af-
fected properties.

» The Corporation will pro-

What a Phone Call can do

Mr W complained to the
Ombudsman that he had written
tathe Mayor of Parramatta Coun-
cil conceming an important local
issue and had nol received a
reply.

Mr W claimed this was de-
spite a conversation he had with
the mayor who assured him he
would forward a written reply.

Mr W also claimed he had
had a number of conversations
with the marur's secretary re-

andtl‘mcrly manager, the mayor

garding a reply to his letter, but
despite the passage of several
manths, he had still not received
anything in writing from the
mayor.

Upon receiving the com-
plaint, an investigation officer
telephoned the council's city
manager to inform him of Mrw's
comipiaint.

Following the comversation
between the investigation officer

o Svmini—

vide funds for the inves-
tigation, design and con-
struction of flood mitiga-
tion works (including land
acquisition). Assistancein
funding may be given by
the Hunter Valley Catch-
ment Management Trust.

b Council will prowide public
land for flood mitigation
wWorks.

The hibernation panod for
the investigation, while regretta-
bba, seems to have actually been
of banadfit 1o the complainants, in
that both autharities have taken
positive steps not only 1o work
together, but to be seen to be
working together.

Relations between both
authorities have strengthened

and they are now clearly copper-
ating for the benefit of the public

they jointly serve.

Given thalt the Ombuds-
man generally does not pursue
issues regarding the allocation
of resources, and taking into
account the positive action initi-
ated by both authorities to date,
it was considered that there was
no utility in proceeding to repant.
The imvestigation was discontin-
uad, #

decided to pay a personal visit to
Mr W regarding his concems
about the construction of bas-
ketball courts in a park near his
propery.

As a rasult of the mayor's
visit, the dispute over the bas-
ketball courts was resohved o
the satistaction of Mr W, Mr'W
was of the belief the quick inter-
wantion of the Ombudsman led
tothe personal visit by the mayor
and the resolution of the prob-
lem. &
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Here Today...Gone Eventually

A complainant alleged that
Wollongong City Council had
been less than enthusiastic in fts
pursuit of two individual busi-

Councils have a general
responsibility to control and
monitor development. In this
case, advertising signs were

nesses responsible for illegally
aracting advertising signs in the
Crford area.

Infact, the complainant had
repaatadly raised the issue with
council forover five years. How-
ever, the offending signs re-
mained.

eracted without the consent of
counch

One of the offanding signs
had been erected without par-
mission on council proparty. The
complainant alleged council had
failed to exercise its regulatory

authority by not demanding the
removal of the signs, issuing any
formal notices to the owners, or
taking legal action during a pe-
ricd of five years,

Preliminary enquiras by
imastigation staff foundthe signs
had indeed been arected with-
oul the permission of council.

Council admitted that i#s
staff had conducted a site in-
spection in August 1992, and
had telephonad the sign owners
to request removal,

Howewer, no action was
takanbetwaan mid October 1992
and Jung 1993 by council. In
fact, council's most recent ac-
fion was only prompled by the
intervantion of this Offica.

In mid June 1893, council
advised this Office that the ille-
gal advertising signs had finally
been removed, Better late than
MEVer.

This Office suggested that
council examine s file re-sub-
mit systams to ensura that mat-
ters requiring action are ragu-
larly monitored. »

Offensive Odours

A petition was received by
the Ombudsman from Bourke
residents alleging council had
failed to take action on the vile
smell emitted from a sewerage
pumg sifuated betwean some
houses.

Councillors and staftf had
apparenily been comtacted to
rectify the problem and they had
said they were doing everything
possible.

Residents felt that as nei-
ther stafi northe councillors lved

near the oftensive pump they
could not really appreciate that
more had to be done lo fix the
situation.

An investigation officer
wrote 1o council seeking an ex-
planation of what action, f any, it
had taken 1o alleviate the prob-
lem. Additionally, council was
asked to indicate what action it
proposed to address the situa-
tion.

Bourke Council prompily
replied assuring this Office that it

takes residents’ concemns seri-
ously, and that it had endeav-
oured 1o eliminate the offensive
smell, aihoughthis had not been
completely successful.

Eventually, council inspac-
tion revealed a fault in a vaive,
which was thought to be the
cause of the odour problem. On
atrial basis, an activated carbon
filter was installed at the top of
the ventilation shatt to reduce
the escape of olfensive smells.
Residents’ of Bourke can now
breath aasy. @
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Do Not Swim Here Finale

Last year's annual repon
contained a case study of a com-
plaint about Warringah Coun-
cil's handling of an illegal swim-
ming school operaling in a resi-
dential area.

Following an investigation
it was found that councillors’
agreement for the swimming

gral manager advise all council-
lors and council statf involved in
the developmeant conirol proc-
ass that council does not have
the power o allow an illegal use
{0 reCOMMEnce once it has come
1o council's attention, particularly
if an application has been re-
tused.

school 1o operate after develop-
mam consent had been refused,
was based on amistake of law or
fact, because they lacked au-
tharity to give such permission.

Their actions were incon-
sistant with the spirit of the Envi-
ronmantal Planning and Assess-
ment Act. Additionally, # was
concludedthat the delay incoun-
cllinstigating legal action o rec-
tity the non-compliance with the
Act and with council's planning
instruments was unreasonable.

lllegal Land Use

& total of five recomiman-
dations were made. Firstly, it
was recommended that the gan-

Council poficies in relaton
to illegal land uses, determina-
tion of development applications
and cormaspondenceraceived by
councillors about matters before
the council, should be reviewed
to lessen the likelthood of the
situation racurring.

Compensation

In order to compensate the
complainant for the inconven-
ience caused by council's han-
dling of this matter, it was rec-
ommended that council make an
ax-gratia payment for the total
legal costs incurred in taking
action betorathe Land and Envi-
ronment Court.

o

Council reviewed the rel-
gvant policies and made appro-
priate amendments. Staff and
the councillors were advised of
council’s powers in dealing with
ilegal land uses.

Despite this, council indi-
cated that it would not make an
ex-gratia payment to the com-
plainant as recommended. The
pr'ndpalmaﬁungi-.rﬂnbymumil
for non-compliance was thatthe
complainants could have sought
costs in the Land and Envircn-
ment Court.

Council concluded that:

..the right to lagal costs of
procesadings canonly anse
from conduct which
breaches the Enviromnmen-
tal Planning and Assos5s-
ment Act.

No Question of Legal
Liability

In order to give council an
opportunity to reconsider the
matter, the Ombudsman wrote
back explaining the basks of the
recommendation, and the fact
that an ex-gratia payment does
not involve the question of legal
liability.

As set out in the Ombuds-
man's report, the ex-gratia pay-
ment was intended to compen-
sate the complainant for the dis-
turbance to their amenity partly
caused by council's lack of deci-
siva action in restraining the ille-
gal use adjoining their property.

Unfartunately, council ulti-
mately chose not to comply with
the ex-gratia recommandation.
Council's stance in this matier
was disappointing. ®
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Bureaucratic Runaround
or Not a Hole in One

On S June 1981, MrP'scar
was damaged when it hit a
manmade hole on Parramatia
Road, as were other cars which
wera travelling by at that time.
Mr P and another driver agreed
to contact the RTA the naxt day
and, in the meantime, they
alerted both the police and Syd-
ney City Council tothe presence
of the hole and itz potential dan-
ger o drivers.

Workers from Sydnay City
Council arrived and placed barri-
ers around the hole, but stated
that the area was not the respon-
sibility of council.

Mr P then contacted the
RTA, and was advised to rapair
his vehicle and provide the RTA
with details of the damage and
cost of the repairs.

However, on 31 July 1981
the RTA wrote to Mr P, inform-
ing himthat he should direct his
claim to Leichhardt Council. Mr
P then wrote to the council and
was informed that coundil would
contact him in dua coursa.

In December 1981 Mr P
followed the matter up with
council and was 1old that his
letter had not been received by
therelevant person, 50 he faxed
a copy of his earlier letter,

After savaral wesks ha
again contacted council and
was informed that the matter
had been passed 1o the engi-
nEaning section.

Mr P wrote to this Office
in April 1993, having contacted
council several times and hav-

Conditions of Consent
and Dividing Fences

Harnsby Council included,
in appropriate circumstances, a
condition of development con-
sam which read in par:
Adfoini .
5 required for boundary
An owner of land adjoining
a property for which a develop-
ment consent had been granted
which incorporated this condi-
tion, complainad tothe Ombuds-
rman. Essentially, she claimed
that her neighbour had not ob-
tained her consent as required
by council.

0

Fellowing some enguines
ot council it was discovered that
technically council did not have
the power to impose such a
condition wnder the Environ-
mental Planning and Assess-
ment Act. The condition was
intended to alert the applicant
that they should obtainthe con-
sent of the adjoining owner in
the spirit of the Dividing Fences
Act,

Inthis particular case, the
council was concemed to en-
sure some degree of privacy
between the two properties and
had, therefore, sought to con-

ing been informad that any dam-
age causad by the hola inthe road
was the responsibility of the Wa-
ier Board.

This Otfice made anquirias
into the matter and was informed
by the town clark of Leichhandt
Council that he considered the
matier had been poorly dealt with,
but the matter was the responsi-
bility of the RTA.

The ATA recently informed
this Office that contrary to its ear-
lier advice to Mr P, it appeared
that the authority responsible for
tha maintenance of the road is
Sydney City Council which uses
South Sydney Council for works.

Enguiries are now baing
made of South Sydnay Council. @

trol the scale and type of dividing
fence.

This aspect was addressed
by the tirst part of the condition of
consent, but the second part may
not have been enforceable at law.

Subsequently, Hornsby
Council amended the wording of
the condition s0 that it clearly
relates to the Dividing Fences Act
and is not a requirement under
the actual development conseant.
While council’s intentions were in
good faith, the wording was am-
biguous and, as illustrated in this
case, could have lead to false

expaciations. #
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Birds of a Feather

In early Movember 1582 a
new concrete water tank was
commissioned by Mymboida
Shire Council to supply water to
the 450 people of the village of
Coutts Crossing.

Shorily afterwards a local
breeder of rare native birds had
several expensive specimens
dia without apparent reason. An
axamination of the dead birds
revaaled a high level of bacterial
infection,

Continuing tests and inquir-
ies by the bird breeder convinced
him that lime leaching from the
new concrete tank had poisoned
his birds.

Council tested the water
just prior to Christmas 1992,
found it infected and asked resi-
dants to boil water untl furthar
notice.

The Ombudsman made ex-
framely detailed enguiries of
council, the Depantment of Wa-
ler Resources, the Depatment
of Health Laboratories who
tested the water, and Public
Works who built the tank.

it became obvious that the
water quality of Coutts Crossing
had beenvarable beforethe new
tank was buil.

Councilwasunwilling to ad-
mif to poor testing or inadequate
post construction procedures for
the new tank, but they did con-
fessthat achlorinator had worked
imperfectly for sometime. An air
lock meant that the Coutts Cross-
ing water was not property disin-
fected for periods over the last
five years,

Council took steps to re-
place the chlorinator and to in-

ST

crease the level of testing in an
effort to ensure the drinking wa-
ter was potable.

They also provided a de-
talled explanation for the way
they handled the problem. There
was lttle practical purpose in
this Office pursuing the matier
further.

While no panicular individu-
als in council were singled out
for comment, i was clearthat an
unacceptable situation had baen
allowed to continue for 1o kong.
Mot enough had bean done to

ansure that water quality was
maintained at all times.

The Ombudsman disoon-
tinued the investigation saying
that the situation had apparanthy
been rectified and the complain-
ant could take his own civil ag-
tion to recover damages for the
foss ol his birds. »

Southern Mitchell County E:ouncil—

As aresultofa power surge
on 15 July 1982 in the viltage of
Raglan, residents suffered al-
most $16,000 damage to electri-
cal equipment.

Residents alleged that
Southern Mitchell County Coun-
cil employees had been at fault
and that council was responsible
for their losses. Council said the
surge was caused by an oculside
agent which shorted the 11kY
and low voltage power lines.

They suspected a light-
waighl piece of steel wire was
convayed between the power
lines by an outside agent, such
as a bird or a vandal.

Preliminary inquiries made
of 10 Decambar 1992 revealed
that there was a basic conflict
between council’s evidence and
that of the residents.

As an investigation by this
Otfice would not resolve that
conflict, the complaint was de-
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clined on 24 March 1993. How-
ever, this Office relerred the
matter to the Office of Energy.
who investigated the matter in-
dependently and submitted a
report 1o this Office on 27 May
1983, The repor stated:

During the course of the
cated that they would con-
sider helping those af-
fected residents to replace
theirdamaged applances
inwhateverway possibio. e

1
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Overview

Three aspects concerning complaints about public au-
thorities are striking whan reviewing the work of the Office

during the pasl year.

Firstly, in looking at the
nature of complainis set ouf in
the table on the next page, it is
notable that there have been
changesinthecategonesof com-
plainis received, despite the
number of complaints being wir-
twally static,

It is pleasing to see signifi-
cant decreases in complaints
concerning quality of service and
procedural objections, particu-
larly given the governments com-
milment o the Guarantee of
Service and the Ombudsman’s
implementation ofthe Complaint
Handling in the Public Sector
(CHIPS) project, the aim of which
is to encourage public authori-
lies to develop their own com-
plaint handling proceduras.

However, there have baen
increases in all other categories
of complaints. The most impor-
tant of these are the increases in
complaints about regulatory

agencies, contracts/pricesten-
ders and in the area of policy.
The last mentioned category of-
fen raises complaints that are
gither at the margins of, or out-
side, the Ombudsman’s jurisdic-
tion.

Many of the complainis,
however, refer to the reasona-
bleness/adequacy/correciness
of advice provided o ministers
by their deparimeants orindividual
public servants. Investigations
of these complaints are often
difficult and frequently of litle
utility. As in the past year, the
Ombudsman confinues 1o pay
close attention to the increases
in complaints about regulatory
agencies and those relating to
comracts, etc.

The second striking fea-
fure when reviewing the Office's
work in investigating complaints
about public authorities, s in-
vohlvement of large resources in
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Deparimeants
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savaral investigations - the Lo-
cal Government and Commu-
nity Housing Program (LGCHP),
Electoral Office, Brougham,
Board of Studies, and the Health
Complaints Unit.

All these investigations
have required tramendous &n-
thusiasm and dedication by in-
vestigation stall, together with
rigarous and objective analysis,
The standards of these investi-
gations without exception, re-
miains high and in several cases
exceed the best of past years.

Thirdly, increased empha-
sis is baing given to attempting
to resolve complaints by way of
conciliation/mediation inthe con-
text of preliminary inquiries. Al-
though the number of complaints
the subject of mediation is still
rekatively small, the trend is in-
creasing. Apar from the imme-
diate benefits 1o tha complain-
anis and public authorities con-
cemed, there are long term cost
benefits and rewards to the
Ombudsman's Office in the allo-
cation of scarce invastigative
resources. @

The chart an the left shows a five
year copparison af complaings
recelived aboul government
depariments, excluding prisons,
tocal government and police.
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Nature of Complaints

Complaints about public authorities, other than police, local government and prisons, totalled 992
this year. The type of conduct complained about is shown in the following table compared with numbers
for 1991/92.

General Complaints 1991/92 - 1992/93
{(excluding Councils and Corrective Services)

Analysis by type of conduct 1992/93 1881/92
Cluality of sarnvica
Sio neoly. delays, rislenians, Reaction 259 26% 380 38.7%
Procadural objactions 115 12% 27 21.5%
Wrong decisions (Includes exarcise of discretions) 217 22% 17a 17.6%
Action or fadlure of regulatony acitivity 164 18% 116 11.4%
Contracts/prcasfandars L % &0 5.0%
Policyflegislation _ o 3 4
(Objections to government policy/law) 2 2.1%
Managemant
(Broad issues associated with cperation of authority) 5% 16 1.5%
Oithar 27 % 23 2.3%
Tatal o2 1007
Departments
1892 - 1883
wAEREARmEAL BNy
]
foamal myvaaligatan The chart on the rﬂ_ﬁ .fﬁ-ﬂ'“'.f Hie
[ e .‘:,,"“]:1] outcome of complaints finalised
" during the vear.
"
praliminany -nﬁi{w wElenediegan These fﬁmphiﬂsdamlﬁm{udr
complaints about prisons, local
povernment or mumbers of the
Toisl complaints delarmised 1841 police service,
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Residential Unit's Funds were
Manager's Magic Pudding

In late December 1991 the
Brougham, the Department of
Community Services' residential
unit for children in Sydney's
Woollahra,

Allegations included abuse
of patty cash and departmental
accounts, misappropriation of
propery and abuse of the escor
systemand of deparimental cars.
It also was alleged that com-
plairts o the depardment about
theza and other matters were
made in the past, but nothing
effective had been done.

After preliminary inquirias
the Ombudsman, inthe absence
of a formal complaint, and on his
own inftiative, launched a formal
investigation on 15 January
1982. In terms of the Ombuds-
man Act this is called an “Own
Motion” investigation.

Simultaneous  unan-
nounced visits by Ombudsman
officers were made to Brougham
and 1o the regional and head
offices of the depanment, and
the officers removed numerous

The investigation found
grass shortcomings in the de-
partment’s procedures for origi-
nating, maintaining and archin-
ing files.

The investigation then
moved to examine the docu-
ments oblained (including this
Office's complete reconstruction
and computer analysis of
Brougham's accounts for a six

ing of the petty cash system
operating at Brougham. in this
regard, she coerced members
ol her staff to sign and fill in
details on fraudulent pefty cash
claims by such means as threats
to their employment and emo-
tional pressure through fits of
screaming and tears.

Similarly the manager had
abused departmental charge

redevant documents.
Missing Files monih period) end formal hear- . accauntsto cbiain goods or per-

However, manyfilessought 1Ngs were held at which sonal use and to abtain :
were not produced and the then  Brougham’s manager and 12 She did this by collecting cash
Director-General of the Depan-  former and current depanimen-  Tegister receipts unrelated to
ment,MrV Dalton, subsequently  tal employees were examined Brougham fromvarious sources,
saidsuch filesforBrougham(and  on oath. and using this ;;_ suppor a
all other operational units in the fraudulent claim for payment 1o
Metropolitan East Region) had the purported supplier.
been destroyed during that re-  Petty Cash Abuse Using her authority as man-
gion's integration into the Metro- The investigation foundthat agershewould arange the draw-
politan Morth Region. Mo satis- 3 ing of a cheque, which, while
factory explanation forthis mani-  [°¢ manager engaged in 8 re-  .pauing in the books of account
festly unlawful destruction Markablypersistentcampaignof ¢ heing drawn to the supplier,
emerged during the remainder Petty cash abuse, amounting o would in fact be drawn to cash,
of the investigation. awholesale rorting and defraud-  for her banefit.

Cont page 97
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Property

The investigation also
found thatthe manager removed
substantial quantities of depart-
mental property from Brougham
for har own or her family’s per-
sonal benefit and that she had,
attimes, misappropriated pocket
money from the children resi-
dent at Brougham.

The manager abetted her
pillage of Brougham property by
presiding over the persistent fail-
ure 1o record the acquisition of
goods allegedly purchased for
the legitimate purposes of

Brougham,

Screaming

The investigation also
found that the manager had ax-
hibited emaotional instability and
tantrums involving screaming at
both staff and children, making
threats, bursting into tears and
exireme mood swings between
being friendly and caring ocne
minute and swearing and raving
the naxt.

Whataver the causs and
whethar calculated or imsoalun-
tary, my Office found that the
manager did exhibit the above
behaviour alleged.

My Office considers that
such behaviour is entirely inap-
propriate in a person charged
with the sensitive task of manag-
ing an institution such as
Brougham,

My Office considers that
such behaviour, when directed
at or exhibited in the presence of
the already emotionally damaged
children committed to
Brougham's care, constilutes
senious emolional mistreatment
of thosa children.

Systemic Issues

While substantial individual
shortcomings attract keen inter-
@51 from the Ombudsman, his

pre-eminent focus is upon sys-
temic failings.

In Brougham's case the
systemic problems concerned
the way in which the departmaeant
failed to keep and prasarnve
records, and, more importantly,
how wamings to the department,
via internal audit reports and
specitic complaints from
Brougham stalf, remained un-
heeded.

Dperations managers kept
personal unregistered opera-
tional files for individual units
and this ad hoc system effec-
tively prevented the consolida-

In Brougham's
case the systemic
problems con-
cerned the way }n
which the
ment failed to
and preserve
records, and, more
importantly, how

warnings to the de-
, via inter-
nal audit reports
and ific com-
l'aIn I!nff.l'mm
B re-

m.li'nnd unhn&e

tion and cross-referencing of in-
formation about units which is
essantial for effactive manage-
ment,

As to complaint and griev-
ance handling procedures itwas
found that where Brougham
casual stalf complained to the
operations manager, they wera
punished by the unit manager
eflectively terminating or reduc-
ing their employment.

A permanent officer was

alzo denied promotion. In thess
circumstances senor depart-

mental managemeant always fell
in behind the manager.

Managerial
Confusion

The investigation found
there was serous dysfunction in
the supervision structure for
Brougham,

Dperations managers bae-
lieved (falsely) that the regional
sxecutive officer was responsi-
ble for tollowing up audit reports
and maintaining a watching briel
on the manager's compliance
with financial and propery
record-keeping requirements.

Thizs longstanding confu-
sion persisted until clarified dur-
ing the hearings of this inguiry.

It was a confusion which
the investigation found contrib-
uted to the fraud-friendly envi-
ronment at the residential unit.

Since the ssue of the draft
report lo the Minister of Commu-
nity Services, the depariment
has provided a list of actions
already taken to address some
of the shortcomings identfied by
the investigation.

These include infroduction
of a new reconrds management
systam, lightening of procedures,
additional training and aug-
mented supervision of records
managemant.

Inthe audit area a two year
audit cycle has been infroduced
and quality review and additional
comrol procedures established.

The evidence about the
manager's frauds has been re-
ferred to the police and a work-
ing party of appropriately senior
officers has been established:

o review the recommen-
dations af the Ombuds-
man's report and to de-
velop remedial stralegies
and plan and monior their
implementation. #

NEW Ombuodsman Annual Report 1993
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Investigation of Child Abuse Cases

The public authorities with the legal responsibilities for child protection services engage
in one of the most intrusive forms of government intervention in our personal lives.

The two main investigative
agencies involved in child pro-
tection are the Depariment of
Community Services and the
Police Service.

The role of the department
is io receive notifications con-
ceming the assault, abuse and
neglect of children and to inves-
tigate those notifications to en-
sure the safety of the child. This
may involve commencing care
proceedings in the Children's
Court.

The role of the police is to
investigate alleged criminal of-
fences and initiate criminal pro-
ceedings against alleged offend-
s,

While there is a clear dis-
tinction between the roles, there
can be considerable overlap in
the investigative processes of
both organisations, particularly
where the alleged perpetrator is
a family member or there is a
close association with the child
victim.

Both imvestigative agencias
operate with ditferent priorities,
tima frames for response, pro-
cedural frameworks and require
ditfarent standards of evidence
to establish cases inthe respec-
tve legal proceedings.

While the Deparimeni of
Community Services is respon-
sible for coordinating case man-
agement when both or mone
agencies are involved, it has no
authority to direct police investi-
gations in any way. Given the
standard of evidence required in
criminal proceedings, police in-
vestigations tend to take prec-
edenceoverdepanmantalinves-
tigations.

Yel the department gener-
ally has the capacity to respond
to notifications quicker than the
palice, and efforts to involve the
police at the intial stage can
impeda the department’s inves-
tigation and action to protect the
chald.

Az a result the Ombuds-
man has received a range of
complaints invelving delays and
the lack of coordination batweaen
the investigalive bodies.

Case Study

In one case recantly final-
isad, the department investigated
the alleged sexual abuse of a
young child by the adolescent
son of the child's day carer.

The department's inquiries
revealad considerable conflict in
the evidence and it was not pos-
sible to reach a conclusive find-
ing. However, contrary to de-
partmental guidelines, depart-
mental officers failed to formally
notify the police of the allega-
tions at the lime.

Whan the deparimant con-
cluded its invastigation, the su-
pervising officer informed the
carer and her son thal because
of the equivocal nature of the
evidence the depariment was
obliged to keep a record of the
allegation. They were informed
that while the deparntment had
decided not to involve the police,
that option was still opentothem,
presumably if they wished totake
thal avenue in an efiorn to clear
the son’s name.

Almosi twelve months later
the department received a sec-
ond notification invalving the
carer's son. Al this point both

matiers were notified to the po-
e, Inquines conceming the later
motification were thwarted be-
cause the mother of the alleged
victim refused tohave her daugh-
ter interviewead, The police then
proceeded to investigate the
earlier allegation, and the alleged
parpetrator was subseguently
arrested and committed for tral.,
He was later found not guilty
after a trial in the Supreme Court.

The investigation revealed
a number of deficiencies in the
handling of this case by both
agencies. However, the most
conceming aspects were the fail-
ure of the department 1o notify
the police in the first instant and
the failure of both agencies to
share relevant iflormation con-
cerning this case. Examination
of the records indicated the de-
pariment had more extensive
information about the matter than
the police.

The police investigation
relied only onthe evidence of the
alleged victim, corroboraling evi-
dence from his father concern-
ing the chid's disclosure, and
medical evidence which sup-
ported the child's disclosure but
was not conclusive. The police
made no effort 1o obtain the al-
leged perpetrator's version of
events or evidence from other
people present in the house at
the time of the incident.

The committal heaningtran-
scripts revealed the police were
not aware ancther child was
prasent in the room atthe time of
the alleged assault, or that the
alleged wictim had been mier-
viewed up 1o eight times before
they took his statement. Other
vital evidence, including whether
there was the opportunity tocom-
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mil the assaull, was not ad-
dressed as par of the police
investigation, This information
was readily available on depari-
mental files.

When questioned on the
issue of information exchange
the officers involved remained
intransigent that the responsibil-
ity for providing or requesting
the information lay with the other
investigative body. Departmen-
tal officers stated they were only
obliged to provide brief details
and a contact name for the po-
lice. The police stated that under
nomal circumstances all they
need from ihe departmeant is suf-
ficient information about theiden-
tity of the alleged victim, as it is
their role to investigate criminal
matters.

Generally they consider
that much of the evidence ob-
tained by the departmant is inad-
rmissible in criminal proceedings
and theretore there is litle value
in viewing this information. How-
ever, the police officers failed 1o
address the distinction between
relying on statements and evi-
dence collected by the depart-
mem and seeking access to all
relevant information on which to
base their own inquiries.

Clearly, officars of bath
agencies should have made af-
forts to ensure there was proper
ligison concerming this case.
Their responses indicated not
ocnly a lack of communication,
but & misunderstanding on the
part of both authorities of the

procedures and practices of the
other.

In this pardicular case, the
failure of the investigative bad-
ies to coordinate their response
exacerbated the effects ol the
inervention on the children and
families invalved.

The delay by the depar-
mem in formally refermng the
notification to the police resulied
in two separate investigations of

MSW Ombuedsman Annusl Report 1993

the same matter. The first inves-
tigation was compieiled a con-
siderable time before the sec-
ond investigation began, creat-
ing the falss impression that the
matter had been finalised.

Bearing in mind that the
alleged perpatrator was an ado-
lescent, itwas obviously distress-
ing for his family to find that there
was a second investigation of
the same allegation by a differ-
em authority, which had taken
no regard to the evidence ob-
tained in the earlier investigation
and did not even seek to oblain
their version of events prior 1o
the amest.

Similarly, the rauma for
alleged victim and his family dur-
ing this period would have been
enormous. Had it been the case
that the assaull cocurred as al-
leged. the lkelihood of estab-
lishing the case, based on the
evidence of a child 50 young,
would have bean significantly
reduced by the delayed investi-
gation.

The lack of adequate plan-
ning and the failure to axercise
due care led 1o a situation which
has largely beentothe detriment
of all parties concemed.

Future Directions

In various reports the Om-
budsman has focussed on the
need for the police and the de-
partment to coordinate their re-
sponses to child abuse cases.

In 1891 the Ombudsman
issued a report concerning the
Department of Community Sarv-
ices, recommending the depart-
ment seek to obtain from the
Police Service an agreement 1o
develop joint action plans for all
cases that involved both agen-
cies.

The Ombudsman recom-
mended that the action plan be
formulated as soon as possible
after both agencies were made

>

aware of the abuse notification
and that the plan define manxi-
mum periods for madical axami-
nations to be arranged (i con-
siderad appropriate), for the al-
leged perpetrator to be inler-
viewad and for other relevant
material io be cblained.

A1 that stage the Police
Commissioner advised the de-
pariment that he agreed in prin-
ciple 1o the concept of joint ac-
tion planning, but he was nol
prepared to stipulate maximum
penods for intérviewing perpe-
trators and obtaining relevam
evidence. This effectively under-

b the joint planning proc-
858,

The Ombudsman issued a
further report this year which
again focussed on the lack of
coordination and liaison betwean
the department and the Police
Service. As well as addressing
the spacific complaint outlined in
thecasa study, this report looked
at what progress had been made
in racant yeaars.

The Police Service pub-
lished its initial child protection
guidelines in Movambar 1990 and
an updated version of thosa
guidelines in June 1881. The
Interagency Child Protection
Guidelines were published by the
Child Protection Councilin 1891.
Since at least March 1992, the
Department of Community Serv-
ices has been revising its entire
child protection guidelines and
palicy.

Guidelines
Thosa guidelines reflect an
awareness of the need for a co-
ordinated and systemic response
to allegations of abuse by all
dapartments and agencies in-
vohoad, However, on a practical
level, significant change is not
evident.
In some areas police and
the department seem to have
Cont page 00
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Legislation By Stealth Robs
Ombudsman Of Jurisdiction

Background

In late 1882, the Depart-
ment of Community Services re-
quested the assistance of the
Odfice of the Ombudsman in pro-
posed consultations with client
groups and other imMerasted par-
ties on the manner and form of
complaints and appeal mecha-
nisms forthe delivery of commu-
nify services in NSW. Officers of
the Ombudsman assisted by at-
tending consultative meetings to
answer questions and to com-
ment as required.

Apart from hearing infor-
mally that these consultations
had led the Depariment 1o rec-
ommend to A2 Minister that a
mechanism involving a Commis-
sioner for Community Services

Child Abuse Cases cone _

developed a close working rela-
tionship. But, it would appear
that the level of cooperation and
coordination between the agen-
cies depends largely on the in-
terest and commitment of the
individuals involved. There is no
formalised joint planning proc-
ess operating between the two
agencas.

The Daepartment of Com-
munity Services' drafi guidelines
and procedures emphasise a
planned approach to investiga-
tions. This includes ensuring
there is a clear understanding
between the police and depart-
mental officers conceming roles
and responsibilities, determining
an accepted tima frame for the
completion of the investigation,
and establishing a stated feed-
back mechanism.

and a Tribunal be implemented,
no other advice was received
from the Department about the
matter until April 1993,

On 14 April 1993 the OF
fice of the Ombudsman was pro-
vided with a copy of the Commu-
nity Services (Complaints, Ap-
peals and Monitoring) Act 1983
by the Departmeant. Upuntil then,
thera had been no advice on the
terms of any draft Bill or its par-
iamentary timetable. Bythe date
on which the Bill was provided to
the Ombudsman, bothchambers
of the NSW Parliament had
passed the Bill and it had re-
caived Royal Assent on 8 Agril
1993. The complaints and ap-
peaks mechanisms of the Act will
operate from its date of procla-
mation.

It is the view of tha Om-
budsman that the Community
Services (Complaints, Appeals
and Mon#oring) Act has, without
the benefit of consultation, seri-
ously diminished the jurisdiction
conferred by the Ombudsman
Act to invesligate complaints
about the Department and s
officers.

This lack of consultation is
a matter of concem, exhibiting
as it does the hallmarks of ad-
ministrative cat burglary. Failing
to be advised or consulted about
the proposed Bill or indesd nolto
be advised of its prasentation
and carriage before the Paria-
ment, especially in the hight of
ongoing investigations that in-
cluded allegations about corrupl

Cont page 101

Obviously, for the planned
approach to be implemented the
cooperation and support of tha
Police Service is required. Not
only agreement in principle, but
action fo implement new proce-
dures and commitment in terms
of ensuring the adequate alloca-
tion of trained and professional
siaff.

Thara aré on-going meet-
ings planned between the agen-
ciestodiscussthese approaches
and the Ombudsman will con-
tinue to monitor these develop-
mants.

Where government au-
thorities are involved in cases
concearming child abuse, it is es-
sential that they develop a coor-
dinated, systematic and timely
EspoOnsa,

The public have a right 1o
expect that such sensiive areas
will be adequately resourced and
monitorad o ensure investiga-
tions are conducted thoroughly
and with the least possible dis-
ruption tothe lives of tha families
involved. If such a degree of
coordination and accountability
cannot be provided under the
current system, considaeration
should be given to the creation
of one investigative body to con-
duct investigations for both care
and criminal proceadings.

The creation of a separate
agency staffed by a range of
profassionals including investi-
gators, legal workers, prosecu-
tors, health workers and coun-
sellors may well be a more
focussed and effective way 1o
serve the needs of the commu-
nity. &
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Legislation by Stealth con

compdaint handling procedures,
seams contemptuous of the ex-
perience of the Office of the
Ombudsman in both complaint
handling and advanced investi-
gation technigues, and mone
particularty, the role of the Office
up to that time in investigating
complaints about the Department
of Community Sanvices.

It should also be noted that
such lack of consultation with
this Office represents an appall-
ing failure of the procedures
which the Cabinet Officais meant
to enforce. The position of this
Office that consultation did not
take place has remained undis-
turbed by recernt assertions to
the contrary, lacking any sub-
stantiation, on the par of the
Daparment of Community Serv-
ices and tha Cabinet Office.

In the circumstances, i is
opportung at this time 1o advise
the Parliament of what this Of-
fice sees to be the effective juris-
diction retained in respect of the
Department of Community Serv-
ices, having regard to the provi-
sions of the Community Serv-
icas (Complaints, Appeals and
Monitaring) Act.

To this end, it i noted that
gection 12 of the Ombudsman
Act provides that:

12.{1) Subject to this
section, any person (in-
cluding a public authority)
may complain to the Om-
budsman about the con-
duct of a public authority
unless:

{a) the conduct is of a

class described in
Schedula 1:

(b)-(d} conduct ex-
cluded because of As
aga].
Further, section 12 of the
Ombudsman Act provides that:

13.(1) Where it ap-
pears to the Ombudsman
that any conduct of a pub-
lic autharity about which a
complaint may be made
under section 12 may be
conduct referred to in sec-
tian 26, the Ombudsman
may. whether or not any
person has complained o
him about the conduct,
makethe conduct the sub-
ject of an investigation
under this Act.

Section 26 of the Omibuds-
man Act is relevant in this re-
gard. In shor, section 26(1) of
thie Act details possible findings
that can ba made following in-
vastigation of a complaint. Sec-
tion 26(1) provides that:

26.(1) Whera, in an in-
vestigation under this Act,
the Ombudsman findsthat
the conduct the subject of
investigation, or any par
of the conduct, is oneg or
meore of the following
kinds:
(a) contrary to law;

(b} unreasonable, un-
just, oppressive or im-
properly discrimina-
tory:

{c) in accordance with
any law or astablished
practica, but the law or
practice is, or may be,
unreasonable, unjust,
oppressive of improp-
erly discriminatory,
{d) based wholly or
partly on improper
motives, irrelevant
grounds or irelevant
consideraton;

(e} based wholly or
partly on mistake of law
or fact;

if) conduct for which
reasons should be

o Cmamone>

givenbut are not given;
(g} ctherwise wrong,

the Ombudsman is to

make a report accordingly,
giving his or her reasons.

Section 121 of the Com-
munity Services (Complaints,
Appeals and Monitoring) Act pro-
vides that:

121. Conduct of a
public autherity that could
be, or is or has been, the
subject of a complaint 1o
the Commission or of an
appealtothe Tribunal may
not be subject of a com-
plaint under the Ombuds-
man Act 1974,

The etfect of section 121 of
the Community Servicas (Com-
plaints, Appeals and Monitoring)
Act, when read in conjunction
with sections 12 and 13 of the
Ombudsman Act isthat any con-
duct that can be the subject of
complaint to the Commissioner
for Community Services or ap-
peaal to the Community Services
Appeals Tribunal respectively
lies outside the jurisdiction of the
Ombudsman.

In this regard, the jurisdic-
tion of the Tribunal is to hear and
determine appeals under the
Community Services (Com-
plaints, Appeals and Monitoring)
Act, and other community wel-
fara lagislation. Community wel-
fare legislation is defined in sec-
tion 4 of the Act to mean:

(a} this Act and any
other Act administered
by the Minister within
the Depariment; and

(b} the Home Care
Service Act 1988; and

{c) any instrument in
forceunderthose Acts;

The Act defines the term
“community service”, A commu-
cont page 102
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Legislafion by Stealth con

nity service is defined in secton
4 of the Act t0 mean:

{a} a service rendered
under the commismty
walfare legiskation; or

(b} a service rendered

by anorganisation that

5 covered by an ar-

rangeman refarmsd 1o

in paragraph (d) of the

definition of “service

providerin this section;

Section 4 of the Act de-

fines the term “service provider™
to mean:

(a} the Department or
a4 person or organisa-
fion funded by the Min-
isterio provide a serv-
ice; or

(b) a person or argani-
sation authorised by
the Minister to provide
a service; or

(¢} the Home Care
Service of New South
Wales or a person or
organisation funded by
tha Home Care Serv-
ice to provide a serv-
ice; or

(d) a person or organi-
sation that is coverad
by an arrangemeant
(made atter the com-
rrancamant ofthis sac-
tion) between the Min-
ister and a State or
Commanwealth Minis-
ter and whereby that
State of Common-
wealth Minister agrees
tathe person orongani-
sation being a senvice
provider for the pur-
poses al this Act;

It is apparent that the mat-
ters and persons about which
and from whom complainis may
be made is limited by sections
12 and 13 of the Community
Services (Complaints, Appeals

and Monforing) Act. Saection
12 of tha Act provides that:

12, A person may
make a complaint to the
Commission that a sery-
ice provider has acted
unreasonably.

(a) by not providing a
COMMUnity service 1o
& DarticUlar Dersor, or
(b} by providing a
community servicalo
& particular Darsor, af
() in the way inwhich
a community service
was provided o a par-
ticular persom, o

(d) by varying or with-
drawing acommunity
service to aparficular
persorr, or

(@) in the administra-
tion of a community
senvice in relation to
& particular parsan.
[Halics are Office am-

phasis]

What Conduct Can
Be The Subiject of
Complaint?

Section 13 ol the Com-
munity Services (Complaints,
Appeals and Monitoring) Act
provides that a complaint may
only be made by a person dem-
onstrating to the satisfaction of
the Commissioner that he or
ghe has a ganuing concem in
the subject matter of the com-
plaint.

Accordingly, and with par-
ticular regard to section 12 of
the Act, it appears that the only
conductthat can be the subject
of complaint is in respect of
unreasonable acts in respect
of not providing, providing, or
the way of providing a commu-
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nity service 1o a paricular parson,
or the administration of a commu-
nity service in relationto a paricu-
lar person.

Itis the view of the Ombuds-
man that where a complaint con-
carns systemic misconduct or
maladministration (and is not in-
vohved with or related to a particu-
lar person entitled o, orthe recipi-
ent of, a service) such concerns
could not ba the subject of a com-
plaint to the Community Services
Commission (or the Community
Sarvices Appeals Trbunal), and
accordingly would remain within
jurisdiction of the Ombudsman.

Further, and with particular
regard to section 12 of tha Act,
complainis may only be made
when a service provider has acted
unreasonably. Accordingly, al-
leged conduct on tha par of a
public authority service provider
that was for axample unlawiul,
malicious, or based on improper
motives may nol necessarily be
able to be made the subject of
complaint tothe Community Senv-
ices Commission.

It has been and remains the
policy of the Ombudsman to have
regard to section 13(4)({b)(v) of
the Ombudsman Act when as-
sessing complaints. In other
words, when deciding whether or
nottoinvestigate a complaint, con-
sideration is given to the availabil-
ity 1o the complainant of an alter-
native and satislactory means of
redress, Given the averwes of
redress available, this Office takes
up relatively few complaints about
the Department of Community
Services. When investigations do
iake place, they often spring from
the Ombudsman's obbigation to
sarva the public interest. In the
absence of amendments that
might have been suggestedto the
Community Services (Complaints,
Appeals and Monatoring) Act 1993,
it is intanded to continue to axer-
cise jurisdiction where appropri-
ate (albeit subject o tha new re-
strictions).
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Kariong Juvenile Justice Centre

in last year's annual report the Ombudsman reported on a visit o Kariong Juvenile Justice
Centre on 22 January 1992 by investigation officers. The visit had been at the request of
detainees affter a period of rictous behaviour af the centre.

One of the detainees inter-
viewad during the visit com-
plained he had been put al risk
by centre staff who had placed
him in a damaged isolation room
on 20 and 21 January 1992 for
misbehaviour. Thedetaines (AB)
had a langthy history of salf
mutilation and had used glass
obtained from the damaged
armourguard observation win-
dow to cut himsalf during his first
period in isolation on 20 January
18582, Hewas placedinthe same
reom the following day.

The investigation officers
inspectedthe isclation room dur-
ing their visit. They reported see-
ing & lof of windscrean type glass
an the foor and also a lot of
biood - both on the floor and on
the bed, AB had been released
from the room aarly that morn-
ing.

The Ombudsman used his
own motion powers 10 investh-
gate the use of the damaged
izcdation room. Howewver tha find-
ings were inconclusive,

Use of the Damaged
Isolation Room

According lothe repor from
the Office of Juvenile Justice,
AB had been placed inthe Keiran
Southisolation roomon 20 Janu-
ary 1982 for threg hours and
then again on 21 January 1982
for 12 hours.

During his initial placement
in the rcom he dislodged a
shower tap handle and pan of
the spindle and threw it at the
observation window nuMerous
times over a ong hour period.

This resulted inthe top layer
of the armourguard glass be-

coming punctured and gave him
access to slivers of glass with
which he cut himsel. During this
time he also threatened o harm
staff f they entered the room.
When he calmed sufficiently to
allow a stati member 1o enterthe
room he was taken for madical
attention.

The culs were recorded in
the medical records as being
superficial but requiring seven
gtitches to hizs arm and three
stitches o his buttock.

The Ottice of Juvanibs Jus-
tice said it was a risk manage-
ment decision to put AB in the
isolation room. In the isolation
room he had no access to ondi-
nary glass because the external
window had been removed after
it was broken earlier in January,;
had he been placed in an ordi-
nary cabin he could easily have
smashed a window which would
have given him lengths of glass
with which to salf mutilate or usa
A% Weapons.

The wardrobe and banch
had been removed and the se-
curity shower head had been
removed alter being damaged,
also earlierin January. Thetoilet
and handbasin fittings were stain-
less steel and not porcelain as in
the cabins.

AB had only been able fo
pget slivers of armourguard glass
after continually striking the ob-
sarvation window over a sus-
tained pariod of time.

Tha Offica of Juvenile Jus-
tice said that AB was again
placed in the isolation room on
21 January 1992 because it was
a saler enwironment than any
other room, even with the dam-
aged armourguard window.
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They also said that the wnit
staff had cleaned the room prior
to his entry and it was verbally
reported 10 the acting superin-
tendant that the observation
room had sustained impact shat-
ters but was still intact and struc-
turally sound.

However the Ombudsman
has expressed his doubts to the
Office of Juvenile Justica, as to
whather the isolation room had
baen adequately cleaned and
made sale between AB's two
penods of confinement.

Thie isolation room records
for 21 January 1892 indicated
that AB entered the isolation
room at 7.10pm, At 9.25pm they
recorded AB smashing window
and bieeding. A senior stafi mem-
berentered tha roomat 10.00pm
and stayed until 10.25pm. AB
appeared setlled alter that time
and eventually went io sleep until
7.20am when he was retuned to
his unit.

Mo records indicate what
AB wasusingto smashthe glass
- whether he had armed himself
with any metal objects as on the
previous occasion. Presumably
the shower tap handle and spin-
die previously used had been
removed. With steal bars on the
obsarvation window and without
a weapon, it is difficult to see
how AB could have smashed the
armourguard glass sufficiently to
account for the amount of glass
cbserved by the investigation
officers.

The Office of Juvenile Jus-
tice repor stated that AB did not
incur any fresh wounds during
the second period of confine-
memnt but that he removed his
stitchas from the day before and

cond on page 104
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recpenad the wound, The medi-
cal records for 22 January 1882
statad that his sttchas wars in-
tact and that his wound was
chean.

Tha isolation reconds noted
he was bleading at 3.25pm. It is
certainly possible that AB picked
at his wound and made it bleed
without remaving the stitches.
However the amount of blood in
the isolation room when viewed
by the investigation officers, ap-
peared to indicate a mora signifi-
cant injury; or that tha blood re-
mained from the previous day's
injury (20.1.92). This issue could
not be clarified through the in-
vestigation.

Accuracy of Records

Isolation Reom Racords

The isolation room records
for 20 January 1992 indicated
that observations were made at
approximately five minufe inter-
vals up to 2.55pm. The 2.55pm
observation indicated that AB

was shoutingthrowing ifems.
The next obsarvation was at
3.05pm and stated he was sit-
ting guiatly. None of the obser-
vation notes recond that AB cut
himself at all throughout his pa-
riod in the roeom,

A separate report submit-
fed by the chief youth worker
(CYW) stated that al approxi-
mately 3.00pm AB cut his arm
with a piece of glass. Obviously
this repor constitutes a written
record of a very senious occur-
rence, However the observation
notes should be an accurate
record of incidents which occur
in the isolation room. Therefore
it is essential that all incidents
are recorded as they occur. As
the records appear now, ither
the CYW's report was in arror or
the observation notes failed to
record the 3.00pm incident.

The Chiaf's Log

Thea chief's log is written up
by the CYW at the completion of
each shift. The chiel's log nota-
tion for the 2pm - 10pm shift on

21 January 1992 recorded AB
as being in the isolation room. It
also stated AB was eafing glass
& continuing to smash glass.

Presumably if AB was ob-
served eating glass some action
should have been taken to pre-
vant such behaviour. There was
no record of any such action.

There wasinfact no recond
of AB eating glass in the obser-
vation noles from the isolation
room; nor was it commented on
in the Office of Juvenile Justice
report. The chief's log entry re-
cording AB continuing 10 smash
glass was made at or just after
10pm - at the end of the shift.
However the isolation room ob-
sarvation notes record him
smashing glass at 9.25pm - no
later observations record him
smashing glass.

Thase discrepancies in the
records raised concem aboutthe
questionable accuracy of thaiso-
laticn room observation notes or
the chief youth worker's report
or the chief’s log. This issue has
been raised with the Office of
Juvenile Justice. @

Board Games - Round Two

The previous annual repon
referrad to the case of a student
denied award of his HSC by the
Board of Studies following alle-
gations that he had foreknowl-
edge of the HSC maths exam

questions.

The issues concerned tha
way in which the board had in-
formed itself of the facts of the
case, whether the student had
been denied procedural faimess,
whetherthere had been prajudg-
ment of the case, whether the
decizion of the board was ong
for which reasons should be
given and whether a recom-
mended $25.000 reward should
be paid to an informant.

After investigation, this Of-
fice's Provisional Findings and
Recommendations ware for-
wanded to the board on 29 June
1882, The board responded
through the Crown Solicitor on
31 August 1582, Thal response
sought forthe board and its offic-
ers the maximum advantages of
procedural fairnass which the
board conceded it had not ax-
tended to the student during its
consideration of his case.

As a result, the Deputy
Dmbudsman conducted a se-
ries of formal hearings at which
the informant, the student, the
student’s mother and two board
officers ware examinad on oath.

This has bean a quite ex-
tracrdinarily complex investiga-
tian covering analysis of math-
gmatical exam questions, types
and provenance of notepaper,
meteorological conditions, taint-
ing of recollections and manu-
facture of evidence. A second
set of Provisional Findings and
Recommendations, revised in
the light of the formal hearnngs
and acquisition of additional evi-
dence, has been issued.

At the time of writing, the
board's second response is
awaited and # is anticipated the
final report of the investigation
should be issued within several
weeks of the appearance of this
annual report. @

LI
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Juvenile Health Issues

This year the Juvenile Jus-
tice Advisory Council released a
green paper “Fulure Directions
for Juvenile Justice in New South
Wales", in which health issues
for juveniles were specifically ad-
dressed. This report contained
recommendations about pro-
grams and services for uveniles
with paricular neads, such as
mental illness or physical dis-
ability.

Complaints received dur-
ing this year have revealed short-
falls in the availability of special-
ist medical services o juveniles
in custody, as well as a kack of
clear guidelines for specific
health issuas.

Psychiatric Services
for Juvenile

Detfainees

A critical area identified by
the Office of the Ombudsman is
the lack of secure psychiatric
senvices for juveniles in custody.

All juvenile justice centres
amploy a full-time psychologist
plus a full-time or pari-time drug
and alcohol counsellor. A major
problem for detention centre staff
is access 1o specialist psychiat-
ric services for children experi-
encing acute behawvioural disor-
ders. Public hospitals are unwill-
ing to accept juvenile cffenders
for assessment due to security
considerations. A person cannot
be detained in a hospital against
their will unless specific criteria
under the Mental Health Act are
satisfied. Currently, access isto
adult general psychialric units
enly.

These treatment con-
straints resulted in two serioushy
ill boys being admitted to Long
Bay Prison Hospital last year as

hospitals in the lbeal area re-
fused to accept peychiatric pa-
tignis from juvenile justice cen-
tres.

In recognition of these
problems, the Office of Juvenile
Justice (O] has encouraged
individual centres to establish
links with local area haalth sary-
ices in an effort to avert similar
problems and to maintain conti-
nuity of residence and support
systems for affected youth.

The Department of Health
has eonfirmed that two sacura
units are planned for the care of
acutely disturbed mentally ill ado-
lescents in NSW. One of these
will ba located at Westmaad, the
other at Liverpool.

Parental Notification
of Accident or lliness

In November 1982 a com-
plaint was received about the
failure of staff at a juvenile jus-
tice centre to notify a parent of
their child’s broken arm follow-
ing an accident. Lettars sent to
parents on a child's admission to
a juvenile ustice cenfre advise
that parants will be notified in the
event of accident or illness. En-
quiries by this Office revealed
that akthough a longstanding
practice existed wheraby par-

DD

ents would be nofified of any
accident or ilinass, no depart-
ment instruction existed requir-
ing this to be done,

The Office of Juvenila Jus-
tice acknowledged that an over-
sight had occurred in not con-
facting the parenis concemed,
but noted thal the seriousness of
the child's injury was not deter-
mined indtially.

In fight of this lack of a clear
instruction to staff, the Ombuds-
man asked that guidelines for
notification in the event of illness
or injury be provided to stal
working in juvenile justice cen-
tres. This suggestion has been
adopted by the O.JJ.

Handcuffing for
Security

InFebruary 1993 enquires
were made with the Office of
Juvenile Justice following a com-
plaint from a juvenile about the
use of handcufls as a restraint
after surgery, causing severe
pain. The Office of Juvenile Jus-
tice supplied the Ombudsman
with coplias of the OJJ's general
guidelings about the use of hand-
cuffs plus a copy of the Depart-
ment of Community Services
memo about the use of hand-
cuffs as a passive restraint and
for security purposes. These
notes discussedtheusa of hand-
cutfs as a tempaorary restraint,
such as during escort duties,
ratherthan as a ool for providing
longer term security.

The Office of Juvenile Jus-
lice has acknowiledged thal sepa-
rate prolocols need to be devel-
oped which are sensitive 1o resk-
dents medical treatment needs,
including clinical safety and pri-
vacy issues. A handcuffing policy
is now being developed. @
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Local Government and Community
Housing Program

As reported in last year's annual report, the Ombudsman has been investigating the
Department of Housing's administration of the Local Government and Community Housing
Program (LGCHP). This investigation commenced formally in June 1891 and culminsted in a
special report fo Parliament on 25 Fabruary 1983. It focused on the department s adminisirative
procedures which had resuited in major underspending of program monies.

The investigation substan-
tialed complaints made about all

aspects of the program. Thesa
complaints ranged fram the par-
ticular problems being experi-
enced by groups applying for
funding, to general concern about
the depariment's obstruction of
the program’s objectives.

And indeed, the investiga-
tion revealed ademonstrable lack
of commitment on the part of the
most senior olficers in the de-
partment, resulting in conduct
which ranged from neglectful to
wilfully cbhstructive.

The results of this lack of
commitment wera immediately
evident. For example, when the
formal investigation began, a
total Federal allocation of
$36.458.000 had bean made to
MNew South Wales for the seven
years since the program’s in-
caplion.

Although $36,361,035 had
been approved for expenditure,
only about $19,363,046 had ac-
fually bean spent. The bal-
ance of $16,997 589 was being
held by the department, largely
unspent becauseof bureaucratic
incompetence.

Farticular issues ad-
dressed by the Ombudsman
were delays al all stages of a
project; lack of explanation for
delays; the failure of departman-
1al officars to communicate with
project managers; lack of infor-
mation about the depariment's
intentions, results of project re-
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views, meetings and submis-
Sions.

It alzo became clear that
on more than one occasion the
minister and the advisory com-
mittee were provided with inad-
equate and sometimas wrong
advice,

Other substantial concems
included the depariment's prac-
tice of charging a disputed ad-
ministrative fee which, in some
casaes, jeopardised the cost-ef-
fectiveness and, therelore, the
future of a project; and the de-
partment's channefling of inter-
estearned on unspent tied-grant

funds inlo its general purpose
Favanue,

As the special report to
Parliament noted:

That the depariment be-
lieved itself justified in
charging for services
which regularly resulfed in
delay, mismanagemaent
and the failure of projects
is quite extraondinary. That
it did not considar unethi-
cal /s raising of ganeral
revenue al the axpanse of
commumity housing is al-
most beyond balial,

summary of the
Ombudsman’s
Recommendations

The deparnment should pro-
vide concrete proposals for pro-

cedures designad to achieve the
program's objectives.

The State Advisory Com-
mittee should research alema-
tive models by examining the
adminisiration of the program in
other states.

The role of the committes
should be strengthened to en-
sure some independent over-
sight of the program, and the
protocol between the department
and the commitiee should be
clarified to provide for appropri-
ate communication.

Appropriate pro forma le-
gal instruments shoulkd be drafted
forthwith.

Once funding for projects
has been formally approved, the
aliocated monies should betrans-
ferrad to the NSW Community
Housing Trust until expendiure
is required. Failing this, account-
ing mechanisms should be as-
tablished which allow accrued
intarest to be reapplied in line
with program objectives.

State and federal depart-
menis shouldtogether clarify the
legality and ethics of charging
projects for capialised owver-
heads (the disputed administra-
tive fea).

The Direcltor of Housing
should review the practice of the
departmeni bearing the cost of
failed projects without at least
assessing the habikty of consult-
ants.
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A New Look
Department

This investigation coin-
cided with the Royal Commis-
sion into the Building Indusiny
and the Mant report on the De-
pariment of Housing commis-
sioned in light of the findings of
the royal commission. By mid
1882, following the appointment
of a new Minister for Housing
and new Director of Housing, it
very quickly became clear that a
new era for the department was
beginning.

in tarms of the Ombuds-
man's investigation, the most
obvious effect was that instead
of denying that a problem ex-
isted, the Director of Housing
provided concrate proposals for
improvemeants in the functioning
of the program.

Inresponsea tothe Ombuds-
man'sprovisional report, ie. with-
out waiting for a final report on
the investigation, the Director of
Housing advised of the following
inftiatives. A special task force
was established to repont fort-
nightly to executive manage-
ment; closer links with the com-
monwealth department were
forged, and a conceraed effort
was made to speed up the de-
partment’s pre-funding adminis-
trative and assessment proce-
dures.

Thedepartment’s response
1o the Ombudsman's final report
indicated complete compliance
withthe recommendationsof that
repon within the structure of the
newly established Community
Housing Program.

Federal Response

Despite the commendable
response by the new administra-
tion to the Ombudsman's criti-
cisms, the long standing prob-
lems of the program led to a
decision by the federal govem-
ment, in December 1992, to with-
hold $5.8 million program fund-

ing forthe 1992893 financial year.
This decision was quite explicitly
a reaction to significant levels of
underspending in previous years.

However, i is worth noting
that by April 1983, the depar-
ment had spant $10,685,000 of
monies available in the 1992/83
financial year and anticipated that
$17.5 million would be spent by
the end of that year. According
to the director, this represented
an improvement of almost 300%

Whiala the tenets of tha pro-
grams are consonant with those
of LGACHP, spacific changes
have bean made to the way the
new program is administered in
order o make the program more
flexible.

Thesechanges includethe
paymeni of funds to the state on
a cash management basis just
pricr o program expendiure
being incurred, a more broadly
representative advisony commit-

\l Wik 'h_h;-'“
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on the performance in the pravi-
OUS year.

Some aspects of the rec-
ommendations made by the
Ombudsman were also affected
by federal government actions.

The renegotiation of the
Commonwealth/State Housing
Agreement meant that a com-
pletely new strategy for financ-
ing =ocial housing was devel-
oped and initiated in early 1993 -
the Community Housing Pro-
gram.

tee, and the intention to encour-
age the development of a much
more involved and responsible
community sector,

Community Housing
Sector

The department has also
made significant improvements
to the administration of the
Community Tenancy Scheme
(CTS) and the Crisis Accommo-
dation Program (CAP).

cond page 1068
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Complaints about these
programs had been referred by
the Ombudsman to the Minister
tor Housing for the depariment's
attention prior 1o any activa in-
vestigation by the Ombudsman.

This was believed to be an
appropriate course of action
giventhepositive indicators pro-
vided by the new administration.
A full responsa to the Ombuds-
man's concams was requasted
so that the need for formal in-
vestigation could be properly as-
sessed.

Some of the less well con-
sidered decisions of earlar di-
reclors ware reversad following
examination of the conse-
gquences for the programs.

For exampla, leasing pay-
mientsi iately debited to
CAP in past years have been
repaid, and no leasehold cosis
currently charged.

Inrelationtothe CTS, capi-
lal properties which had been
removad from the GTS wera re-
stored from 1 January 1993; a
naw funding agreement was ne-
gotiated and procedural and re-
porting requirements modified.

Perhaps most significanthy,
resources have been provided
1o establish and support an adwi-
sory committee pending the es-
tablishment of a broadly based
peak organisation.

These signs of improved
consulation and administration
are very hopaful.

it would appear thal the
Department of Housing in 1993
has a much stronger client fo-
cus, particularly in the commu-
nity housing sector, and many of
the outmoded wellare-based
bureaucratic philosophies are fi-
nally beeng revised,

The developmem of a
Sirong community housing sec-
tor can only support the work of
the Dapartment of Housing. ®

1o

The State Electoral Office

The Ombudsman made a Special Report to Pariament in
March 1993 conceming the failure of the State Electoral Office
(SEQ) to enforce the Parliamentary Electorates and Elections Act
(the Acl). The report also raised some concern as to whether the
Electoral Commissionar accurately informs the public regarding his
limited role and responsibiity for enforcement action.

The report followed complaints by Mr John Hatton MP and
Alderman Doug Sutherland that the SEO failed to act on breaches of
the kegislation during the 1991 local government elections.

The investigation revealed that the Electoral Commissionar
does not consider he has responsibility to enforce tha Act, axcept
wheare the Act specifically prescribes that action be taken by him.
Those provisions are section 1200 (failure to vote) and section 180
(negligent action by electoral officials). The only people who have
ever bean prosecuted are those who fail to vate.

The source of most complaints to the SEO concern the distri-
bution and contents of electoral material. The SEO has a blanket
approach not 1o prosecule such matiers and limits itself to directing
candidates to correct the apparent breach. The Ombudsman's
concern is that the SEQ's policy could create an open slather
situation for anyone wishing to abuse the electoral system. Because
once the illegal material has been distributed, the substantial dam-
apge has been done, whether later corrected or not. Knowing that no
penalty will result, abusers of the electoral process could exploit such
an opportunity.

Mr Dickson, the State Electoral Commissioner, stated that
traditionally electoral commissioners have directed the correction of
any iregularities by candidates withoul resorting to the actual
mstitution of procéedings. He said that the Crown Solicitor has
consistently advised his office that under section 184 of the Act any
persen can nitiate proceedings for most breaches, therefore there
is no spacific duty imposad on the Electoral Commissioner to do so.

et the fact that no such proceedings have been bought by
mambers of the public in the last 20 years indicates that candidates
and others who breach electoral laws are effectively immune from
prosecution and penalty,

Apart from tradition and the legal advisings, the most crucial
argumant offered by the Electoral Commissioner to support the
exishing practices was the need to maintain the perception of the
impartiality of his office. He said:

The Elsctoral Commissioner is indeed in the public forefront
throughout any election campaign and is frequently demanded
by the madia to advise or offer opinions in respect of candi-
dates, parties and other interested onganisations in slectoral
proceedings.

it is apparent that the Electoral Commissionar must make
every effort to maintain his impartiality throughout the election
because to do otherwise could give rise to serous allegations that he
has interferad with the proper running of the election process and
sanously hindered the electoral opportunities of a particular panty or
candidate.
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It is difficult 1o appreciate
the degree of imporiance the
Electoral Commissioner places
on the need to maintain the im-
partiality of his position. Particu-
larly when in order to achieve
this end he sacrifices the effec-
tive monitoring and enforcement
of the legislation. The queston
of impartiality should not arise. If
the provisions of the Act ara
breached, theare should be an
gffective sanction in the form of
prﬂsm.rﬁm action. The public
interest in prosecuting such mat-
ters is 1o ensure the integrity of
the electoral process and to cre-
ate a deterrent against fulure
breaches.

Section 184 of the Act
states that a proseculion must
be commenced within 12 months
of the offance being committed.
To safeguard against any per-
ceived tainting of his role or ma-
nipulation of his position, the ini-
tigtion of proceadings could be
delayed until after the expiration
of the 40 day period to lodge
appeals to the Court of Disputed
Retums.

Mr Dickson argued that
successive Parliaments and the
great majority of candidates are
aware of and have accepted the
appropriatenass of his offica’s
gnforceament practices. How-
ever, the mere reporting of com-
plaints indicates thera is a wide-
spread belief that the Electoral
Commissioner's responsibilities
include all matters relevant to
glections and his office is the

authority to which electoral com- |

plaints should be submitted.

As the situation cumently
stands there i no public author-
ity enforcing most provisions of
the electoral lagislation in NSW.
Tha Ombudsman concluded that
it would be reasonable to as-
sume thal the legislatura in-
tended to designate a responsi-
ble authority to ensure breaches
wera appropriately penalised.
Consequently, Pariameant was
considered the appropriate ho-
rum to consider the question of
enforcement. However, |itle in-
terest has been apparent con-
carning this issue.

e

Boost to Business
Results in Bust

The Depardment of Trans-
port administers the Passenger
Transport Act 1920, intended to
encourage competition in the
passenger transport industry,
mainly covering bus, taxi and
hira car senvices.

Any person or company
seeking to use a vehicle to trans-
port passengers for hire or re-
ward is required to make appli-
cation to the department for ac-
creditation to operate such a
sanice.

The Tuk Tuk i& a three
wheeled vehicle capable of con-
vaying a driver and two passen-
gers, often used in India and
South East Asian countrigs as
taxis.

The complainants, trading
as Tour With Tuk Tuk (TWTT),
purchased two Tuk Tuks from
an Australian importer.

They applied to the De-
partment of Transport in Oclo-
ber 1990 for approval and sub-
saquent accreditation under the
Passenger Transport Act to op-
erate tours of Sydney’s Rocks,
Darling Harbour and Opera
House areas.

al was granted by
the depanment on 23 November
1990 for the operation of two Tuk
Tuks subject to any restrictions
or conditions which might be set
by other relevant public authori-
ties.

TWTT then compiled nec-
essary documents, purchased a
third Tuk Tuk vehicle, and ap-
plied for formal accreditation fo

operate a pubbs passenger serv-
ice.

On 16 January 1991, the

| department issued operator ac-

creditationto TWT T covering the

three vehicles, classifying the
Tuk Tuks as a fourst vahicls,

Believing that the business
verture was in full swing, TWTT
entered into a contract to pur-
chase a further 20 Tuk Tuks,
and began negoliations to ex-
pand tha venture.

On 5 February 19891, the
first of a number of crushing
blows was deliverad by the de-
partment. In a letter signad by
the then Acting Director-Gen-
aral, TWTT was told:

it has becorme

apparent
that as the law presently
stands, the Department of
Transport had no power
to issue that accreditation
as Tuk Tuk vehicles are
not vehicles which can pro-
vide & fourist service as
defined under the [Pas-
senger Transport] Act.
Tharafore | regret to in-
form you that the accredi-
tation which was issuad'to
you is null and void... Tuk
Tuks may only be used as
private vehicles...

In short, officers involved
in the process of approval and
accreditation had not complied
with the legislation they adminis-
tered. The department provided
no detailed explanation of how
such gross emors could have
occuned.

TWTT was left with three
Tuk Tuk vehicles registered for
usa on NSW roads, without the
sanction of the depariment to
take paying passengers on sce-
nic tours of Sydney. TWTT
claimed that lacking income from
thethree vehicles, twas left with
virtually no means to pay forthe
further 20 vehicles orderad un-
der contract.
cont om page 110

NSW Ombudsman Annual Repart 1993




Boost to Business conr

Following a written com-
plaint o this Office, preliminary
anquinias were made, followed
by formal investigation pursuant
to the Ombudsman Act 1974,
The Ombudsman made his final
report under Section 26(1) of the
Act on 23 March 1983,

Baetwean the Movember
1990 “approval® and the Febru-
ary 1991 declaration that the “ac-
credifafion” issued on 16 Janu-
ary 1891 was “null and void™,
doubts about the safety of tha
vehicles had been canvassed
with the department by officers
of the Roads and Traffic Author-
ity. and the Federal Office of
Road Satety.

Australian Deasign Rules for
Tuk Tuk vehiclas wera at that
time undergoing major re-defini-
tion at a national level. While the
three TWTT Tuk Tuks were reg-
istered for private use an NSW
roads, the department bacame
increasingly concerned about
passenger safety regarding Tuk
Tuks, given that they were 1o ba
used for hire by paying custom-
ers.

The Ombudsman found
that the depanment had not fol-
lowed the lagislation it adminis-
tered throughout the processing
of TWTT's application, in that:

» there was no category of
“fourist vehicla™ in the leg-
islation, and therafora Tuk
Tuk vehicles could not be
recognised by the lagisla-
tion:

P Tuk Tuks could not com-
ply with govammant safety
standards, as (atthat time)
no such standards had
been set by the depan-
ment or any other NSW
Government authaority with
respect o Tuk Tuk wvehi-
cles; and

¥ while the depadment had
the power under section

7(3)(b) ofthe Actlo specify
and publish its own pas-
sanger comiort and safety
standards specific to Tuk
Tuk vehicles, it did not do
50,

The inzomy enence caussd
to the complainant’s in this mat-

viaw, to accept that they
had lawful parmission o
offer & public passengar
service using 3 Tuk Tuk
vehicles...as such parmis-
sion had been obtained in
writing from officers of the
department an 18 Janu-
ary 1991,

ter is obvipus.The Passanger
Transport Act was establishad
by the NSW Government to in-
troduce competition to tha pas-
sengertransporn industry in NSW
and allow for unique innovations
in the services available to the
public,

The maladministration of
the Act has resulted n virtual
financial ruinfor TWTT. The Om-
budsman said in this regard:

TWTT could...logically
have expacted that offic-
ers of the department who
dealt with the application
knew or showld have
known the powers and
responsibilties bestowad
upon the department by
the Passenger Transpovt

Act 1990, Thamrpmrr
ants ware enlitled, in my

While TWTT's complaint
was based on the depariment's
5 Fabruary 1891 declaration that
the accrediation issued on 16
January 1891 was null and void,
the Ombudsman found that the
accreditation had not been law-
fully issued and was therefore
not legally binding. The Ombuds-
man described the 5 February
1891 decision as:

16 January 18997 accredi-
tation,
However, the department’s
administrative blunders did not
escapa sharp criticism. The Om-
budsman said:

cond page 111
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Resolution of Noise Complaint

On 5 Novembar 1951, Mr
C lodged a complaint about a
noise problem from a nearby
railway bridge and the failure of
the State Palution Control Com-
mission (SPCC) to deal with his
complaint.

Mr C had taken the matter
up with his MP and had also
written directly to the SPCC. He
was surprised when the com-
mission replied that it was not in
a position to comment on his
complaint and had merely re-
ferred the matter to the State
Rail Authority (SRA) for atten-
tion. Mr G complained because
he saw it as the commission's
responsibility 1o enforce noise
pollution standards.

Enguiries made of the
SPCC confirmed that it had

Boost to Business con

proceduras for referring noise
complairts to the SRA and that
such matters were usually dealt
with by a special noise commit-
tewn. However, the SPCC also
stated the committee had not
mel for a year and thera wara no
immediate plans for i to meet. It
appeared that Mr C's complaint
was effectively on hold and that
the mechanism for dealing with
complaints had bean shelved,

As aconsequence of these
enquiries, on 4 March 1982, a
notice of investigation was
served on the Environmeant Pro-
tection Authority (EPA - the suc-
cessor body to the SPCC).

On 27 April 1982, the EPA
responded tothe notice and con-
firmed that it was aware of the

noise problems at the bridge and
had been discussing a solution
with the SRA for some years.
Following further representations
from an MP, it had written 1o the
SRA on 15 April 1982 and was
awaiting a reply. In this letter, the
EPA directed the SRA to under-
take further investigation of tha
noise problem urgently, includ-
ing another test of the noise lev-
als and report on how to solva
the noise problem.

iOn the issue of a mecha-

nism to deal with complaints, the
EPA said that the noise commit-
tea had boen dishbanded on 6
February 1990. Daspite its role
in dealing with noise complaints,
the EPA said the commitiee was
disbanded because the SPCC
Cont page 112

support its decision of 5
Fabruary 1881, in order fo
avoid exposing the erro-
necus nature of the 23
November 1930 and 16
Januvary 1831 decisions,
and thus seek fo evade
censure andifigation, was

criminatory, within the
terms of Section 26(1)(b)
of the Ombudsman Act
1574, as TWTT was laft
withou! an appropriate
apology or a sufficiently
tangible explanation as to
how that decision was
reached.

As aresult, five recommen-
dations were made in the Om-
budsman’s final report, four of
thosa requiring amendment to
administrative practices and pro-
cedures relative 1o the process-

ing of applications under the
Passenger Transport Act. Ad-
vice has been received from the
depanment that the recommen-
dations regarding administrative
change have been implamented
in full.

Thefirst, and perhaps most
significant recommendation (as
tar as TWTT isconcemed) reads:

In view of the obvious in-
comvanience causediothe
compiainants in this mat-
ter, | consider that TWTT
s entited fo be compen-
sated for the departmeant’s
administrative errors.
Howeaver, | do not sea it as
my role to enter o a
debafe on quantum, par-
ticularly as | am not in
possession of a detalled
braakdown of cosis
claimed by TWTT which
can be proven fo have
bean incurred 45 g direct
result of the conduct sub-

ject of complaint. Having
ragard fo the high cost of
litigation via the courts,
and in the intarest of affi-
cient axpanditure of pub-
lic resources, | recom-
rmend that the Department
of Transport immediately
anter irfo mediation with
the solicitors for TWTT on
the subject of compansa-
tion for economic Dsses
incurred as a direct result
of the dacisions of 23 No-
vamber 1980, 18 January
19971, and § February
1991, The process of ma-
digtion may wall prove o
serve the best interasts of
both parties, and should
be carefully considered as
a cost effective altema-
tiva fo itigation.

On 25 June 1993, the de-
partment's Director-General ad-
vised that mediation of the com-
pansation issue would sooncom-
mance, @
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That's for Us to Know,
and for You to Find Quit!

Mrs L and her husband
bought a restaurant for $150,000
from the owner of a shopping
complex, who then became their
landlord. They soon discoveraed
that the pipes undemeath the
restaurant had a distressing habit
of discharging sewage up
through drain holes in the floor.

The impact on the popular-
ity of the restaurant was dra-
matic. Onone occasion. a crowd
of customears who had been wait-
ing for their meals to be sarved
left hurriedly without staying to
ding. Constant appeals to the
landlord and to the health in-
spactors atthelocalcouncil failed
to have any effect.

Evantually Mr and Mrs L
closed the business and handed
over the keys, broken in health

Resolution of Noise Complaint con:

had been unable to allocate ad-
equate stall rescurces 1o serv-
ice the committee and that the
EPA had not made a policy deci-
Sion about recomvening the com-
mittee or establishing any other
lizison body.

While waiting for the EPA
o get this information fram the
SRA, this Office also comactad
the SRA directly and asked it to
provide documents on the noisa
problem and its dealings with the
former SPCC.

Amang the documents sent
were two reports of noise testing
at the bridge underiaken in 1986
and 1988. These reports con-
firmed that in both series of tests
the noise levels recorded at the
bridge exceeded those recom-
mnded.

Thers was aiso a copy of a
letter of 2 May 1986, from the
SPCC wthe SRAsaying that the

and financially almost ruined.
They purchased a diner for
$4.750, and attempted to rebuild
their fortunes. However, two
monihs later, the landlord ob-
tained a court order for rent ar-
rears and then bankrupted them.
Al thetime of their application for
legal aid, the total income of the
couphe was 5240 per week and
their only asset was a carvalued
at $1,000.

Mrs L complained o the
Ombudsman about the local
council. The investigation found
that council had not checked that
the landlord had complied with
notices about the faulty pipes.
Also, council had allowed the
landlord, when building the shop-
ping complex, to lay drainage
pipes on a very flat gradient,

balow the standard set down in
the ordinance.

Mr and Mrs L applied for
lagal aid 1o take civil action for
damages against the coundil and
the landiordivendor. An initial
grantof aid was made so thatthe
opinion of counsel could be ab-
tained on the prospects of suc-
cess. Counsed stated thal there
was a strong case against the
landlord and a reasonable case
against council, provided a re-
pont could be obiained from a
drainage engineer that the over-
flowing drains wene caused by
defective pipes. Thelandlord and
his plumber, who had installed
the pipes, alleged that the prob-
lem had been caused by tat and
grease being poured down the
drains. Mr and Mrs L denied this

SPCC considered the noise com-
plaint to be substantiated and
requesting the SRA to investi-
gate noisa control measures. Tha
axetence of this letter was fur-
ther evidence that both authori-
ties had been aware of the prob-
lam for a number of years but
had been unable to resolve it.

Aftertha EPA wrote in April,
this office continued to deal with
the EPA by letters and telephone

togetprogress onthe complaint.

A breakthrough came in
February 1933, when the EPA
wrate and anclosed a letter from
the SRA saying that the bridge
was to be replaced and that it
had re-established a liaison com-
mittaa with the SRA.

From iis latter, it appears
that the Chief Executive of the
EPFA toock the matter up with the
SRA varbally and in writing. The
EPA also had raised the issue at
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a meating of the liaison commit-
tea on 10 February 1983 and
told the SRA that it would issue
a notica under the Moisa Control
Act iftha SRA did not respond to
its letter of 15 April 1992 within a
waak. The letter advising of the
bridge's replacement was dated
1B Fabruary 1993,

This letter was the first ad-
vice that a mechanism fo deal
with moise complaints had been
re-astablished. With this infor-
mation and in recognition that
the replacement of the bridge
should reduce the noise, it was

decided that the investigation
would be discontinued,

While making this decision,
this Office also criticised the EPA
for the way it dealt with Mr C's
complaint. In particular criticism
was made of the failure o have
a visible complaint machanism
and for the delay in dealing with
the complaint. ®
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That's for us fo KNow con

and produced avidence that the
used oil was poured into drums
through a tap in the cookers and
collected by a coniractor each
waak,

therewere reasonable prospects
of success in the proceedings.
Mrs L then complained to
the Ombudsman, who wrole 1o
the commission asking for the

N

Counsel'sopinion was seni
to the commission and Mr and
Mrs L were then told that their
application had been rejected
because the commission was not
satisfied that thera ware reason-
able prospects of success in the
proceedings. Legal aid, they
ware told, is only granted in such
matters i the application dis-
closescogent reasons and there
would be undue hardship in the
event of a refusal.

They and their solicitor
ware al a lozs to understand this
decision. They appealed to the
Legal Aid Review Committes,
only to be told that their appeal
had been rejected, because the
commities was not satisfied that

reasons that both the applica-
tion and the appeal had been
rejected. The answer was that
the application did not disclose
cogent reasons and unduea hard-
ship and that the review commit-
tee had not been satisfiad that
there were reasonable prospects
for success in the procesedings.

As neither Mrs L nor the
Ombudsman were then any the
wiser, a formal investigation was
commenced and the Commis-
sion was required 1o deliver its
file to the Ombudsman's Office.

It was immediately appar-
ant that the sobcitor who had
rejected the application had
based his decision on mistakes
offact, Perhaps the most glaring

TR

ofthasewasthat he represented
to the review committee that a
raport from a council health in-
spector had stated that the
blocked drains were caused by
food and cooking fat, not sew-
age.

In fact, that statemeant had
beesn made by the landiord’s
plumber! In addition, imporiant
evidence in support of Mr and
Mrs L had been totally ignored.

Whan the commission re-
caived the report of the investi-
gation, they acknowledged that
the solicitor had been mistaken,
but claimed that his mistakes
werg mingr, The commission
then said that the application
had been rejecied because no
report had bean obtained from a
drainage engineer,

Lintil then they hadnt con-
sidered it necessary to share
this piece of information either
with Mr and Mrs L or with the
Ombudsman. As a result, the
applicants were not given the
oppartunity of obtaining an angi-
NEer's reporn.

The Ombudsman réecom-
mended that the application for
legal aid be reconsidered by the
commission and also that rea-
sons for any decsionto reject an
apphcation are provided 1o the
unsuccessful applicant in a form
that explains the basis of the
decision.

In reply, the Commission
advised that the applicants’ so-
licitor had been contacted and
asked to provide further infor-
mation, including an engineer’s
rapart, in suppon of the applica-
tion.

The commission said that
Mr and Mrs L could apply for
legal aid to pay for this. The
commission says that from the
and of August all rejection letters
will provide reasons in a clear
and straightforward fashion, ®
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The Grass is Always Greener

For 17 years, Mrs H had
periodically grazed her cattle on
grass growing in the laneway
alongside her property. Hercows
kept the grass low and reduced
the fire risk. In times of drought,
the lane afforded Mrs H addi-
tional feed for her cows.

At the time of the com-
plaint, an area which included
Mrs H's property was declared
drought stricken by the than Min-
ister for Agricuiure and Fisher-
ies.

By reason of a complaint
made to the local council by a
neighbour, Mrs H was contacted
by the council and told that un-
less she had a permit to graze
the cows on the lane, she would
have 1o stop the practice,

Mrs H was told she could
apply for a permit from the Yass
Rural Lands Protaction Board.
She contacted the Board and
after explaining the situation, an
employae granted her a tempo-
rary grazing permit over the
phong. When the secretary of
the Yass Rural Lands Protection
Board was told, he instructed
the employee to visit Mrs H and
tell her that the permit was re-
voked. When Mrs H contacted
the secretary lo ask why the
parmit was revoked, she was
lold the lane had been grazed
aut.

Mrs H disputed this point
and then was told that the Yass
Rural Lands Protection Board
would not issue grazing permits,
asthaelocalcouncil had the power
o issue them, and the board had
decided it would not exercise
their statutory discretionto issue
PETmits.

This view was confirmad
by the board at later meetings,
and in cofrespondence to the
Department of Agriculture and
to the complainant,
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Having been refermad tothe
Yass Rural Lands Protection
Board by council (who thought
the mater 1o be the responsibil-
ity of the Yass Rural Lands Pro-
tection Board), and moling the
policy of the Yass Rural Lands
Protection Board to not consider
such applications but leave them
to council, Mrs H was placed in
the invidious position of having
two bodies able to deal with her

application but anjoying the serv-
ices of neither,

In essence, Mrs H and her
application seem fo have been
becoma the ball in a game of
bureaucratic ping-pong.

After investigation, the
Ombudsman concluded that in
situations of drought and hard-
ship, graziers may place great
slora on permission 1o graze
cattle on roadsides and other
pubdic land, Such permmission may
amouniiothe difference between
cattle surviving or cattle dying.

He concluded that the rules
of procedural faimess should ap-
ply to the consideration of such
matters, and that the Yass Rural
Lands Protection Board had
struck an unreasonable policy,

and considered irrelevant mat-
ters when deciding this applica-
tion.

The Ombudsman recom-
mended that the board cught to
give reasons for the decisions
made in such matters.

In considering the policy of
the board not 1o issua permits at
all, the Ombudsman recom-
mended that unless written
agreement can be reached with
councils conceming division of
responsibilities in this area, the
¥ass Rural Lands Protection
Board must consider all applica-
tions on mernit.

It also was recommandad
that the Yass Rural Lands Pro-
tection Board obtain advice about
striking such agreements and
whare such agreemenis axist,
graziers that inquire about the
procedures should ba tokd that
despile any agreamant, they can
still request that the board deal
with the application rather than a
council,

Further the Ombudsman
recommended that minutes of
board meetings record the rea-
sons for decisions made, and
note the material and repors
upon which its decisions are
based. &

Dirty Washing Aired

Mrs S complained that her two children were constantly ill and
herwashing permanantly stained due to the poor quality of the water

supplied to her homae.

The complaint was sent to the Water Board which was asked
to review the situation and take action.

The '!'nralar Board informed this Office that, in the interests of
good public relations and as an ‘Act of Grace' it would pay the
complainant $219.00 for the damage to her washing and relocate

her water service 1o alleviate the problem. ®
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No Light at the End of Six Tunnels

Around May 1992 a couple
with a propery in Tumut Shire
made an application to Tumut
River Electricity (TRE) for power
connaction to their property,

A quole was prepared with
a plan to source the power lines
along an old stock route running
parallel to the propery.

As it would be necessaryto
clear some treas, permission
would have to be obtained from
the local council.

Local Council

The duly applied
to Tumut Shire Council and even-
lually were granted permission
subject to conditions, one being
thatas Crown Land wasinvolved
permission also had 1o be ob-
tained from the Department of
Conservation andLand Manage-
mam (CALM).

Crown Land

A letter dated 31 Decem-
ber 1992 was sent off to CALM
seeking permission and a reply
dated 12 February 1993 received
by the applicants. No objection
was raised by CALM, however,
notice was given 1o the appli-
cants that as alltimberon Crown
land was the property of the For-
esiry Commission it might be
necessary to obtain permission
also from that authority for the
removal of the trees.

And so, on 1 March 1993,
the frustrated applicants wrote
to the Forestry Commission
seeking permission and explain-
ing that TRE had recently re-
quested full and final instruc-
tions within &0 days or the offer
of power could be withdrawnand
the applicant's deposit refunded.

The Forestry Commission

replied on 8 March providing au-
thority to remove the trees in

guestion but pointing out that
approval would also be required
from

i) the Mational Parks and
Wildlife Service;

i} the Rural Land Protection
Board (Gundagai): and
iii) the District Soll Conser-
vationist (Gundagai).

Other Authorities

One can only imagine the
bewilderment of the applicanis
at this stage. Neverihaless, they
wrote off to the three authonties
on 10 March for approval for the
tree removal and hoped for a
prompt response. The first reply
came from the District Scil Con-
servationist office at Gundagai.
The letterhead on the paper said
CALM.

The CALM office at Wagga
Wagga was the first authority to
grant approval for the tree re-
moval. Atthat stage it lookied like
the applicants had gone full cir-
cle. They were informed that
consent from that Department
was not necessary!

The next response, dated
25 March, was from the Mational
Parks and Wildlifa Service at
Tumut, withholding permission.

The applicants appealed
and after further consideration
the authority granted permission,
on 13 April 1953, to proceed with
tree clearing.

In the meantime, TRE in-
formed the applcants that the
quote given for power connec-
tion in February 1953 was valid
only until 5 May 1993 and that
rates could vary after that time.

Having had no indication
as yat from the Rural Lands Pro-
tection Board the applicants
wrote again on 12 May request-
ing approval for tree clearance.
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Permission Refused

& letter daled 14 May was
dispatched from the board re-
fusing permission forthe request
without providing any reasons
for this decision. The applicants
immediately appealed the deci-
sion and pointed out that permis-
sion had been granted by the
five other public authorities: in-
volved,

A few days later the appli-
cants made a formal complaint
to the Ombudsman, submitting

copies of the comespondence
from the various authorities.

Attempted Resolufion

As a result of intervention
by the Ombudsman, an on site
maating was arranged batwaen
one of the applicants, a repre-
santative from TRE and the
Chairman ofthe Gundagai office
of the Rural Lands Protection
Board with a view 1o resolving
the prablem.

Unfortunately, as permis-
sion was steadfastly refused by
the board, agresmen could not
be reached and the applicant's
found themsalves back where
they started a year previously.

Although it is difficult to lay
blame on any one public author-
ity for the inordinate delay and
run-around experienced by the
applicants, ona wonders why
they could not have been in-
formed at the outset of the nu-
marcus authorities that would
be involved in such a stuation.

Having discussed this is-
suewiththe General Manager of
TRE, the Ombudsman’s Office
was assured that this paricular
case would be kept in mind in
similar situations whereby the
potential client would be alerted
io the rigmanoke involved, @
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State Rail Authority and Signalling

Safety

Recently, the Ombudsman presented & Special Report to Farilament outlining his concarns
about safely standards of railway signalling, following compiaints by Mr Vincent Neary, & former
signalling engineer with the State Rail Authority (SRA).

Mr Meary first complained
tothe Ombudsman in May 1880,
alleging unsatisfactory action by
the Chief Executive of the SRA
on his complaints about safety
standards and other matters.

After taking up the com-
plaint with the SRA, the then
chief executive, Mr Sayers, as-
sured the Ombudsman that sig-
nalling satety standards on State
Rail were being addressed ur-
gently. Consequently, the Om-
budsman declined to take fur-
ther action on Mr Neary's com-
plaints.

Then, inJanuary 1331, Mr
Meary again complained to the
Ombudsman about signalling
safety standards, citing a number
of rail incidents that had occurred
in lata 1990,

In response, the SRA
agreed 1o have Mr Neary's con-
cemns examined by anindepand-
ani signalling expert and in April
1891 the SRA directed Mr Neary
io submit a report. While prepar-
ing his report Mr Neary was de-
nied access to essential records
and statistics.

Mr Meary's report was re-
viewed by Mr Brian Heskeath, a
retirad signalling design enginear
from British Rail in the UK,

Although the Hesketh re-
port supported Mr Neary's alle-
gations of unsafe standards, Mr
Meary was demoted and rel-
egated to menial duties two
weaeks alfter the repor was pub-
kished. He had worked for the
SRA for 17 years.

InJune 1991, the manager
of the SRA’s Rail Safety Audit,
MrBoland, produced anupdated
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repor on the Hesketh review,
impdying that many ofthe Hesketh
recommendations had been put
imMo effect. On the other hand,
Mr Meary claimed the situation
had deteriorated markedly.

Eventually Mr Neary was
ramoved fromthe signalling area
permanently and later directed
io stay af home on special leave
with pay.

Given the serious nature of
Mr Meary's complaints and the
response of the SRA, the Om-
budsman issued a notice of in-
vastigation inlo the conduct of
the SRA on 31 January 1992,

Mr Meary's complaints go
o the fundamenials of zafe sig-
nalling practice, in the design,
lesting, certification, commis-
sioning and operation of the sig-
nals system. The complaints
squaraly raisa tha issue of the
sate operation of the rail network
and the Ombudsman concluded
ihat it is in the public interest that
they be ventilated.

MrMeary's complaints cov-

ered alleged continuing problems
in the following areas:

¥ signalling design deficien-
cies

¥ incomect spacing of sig-
nals

» reliance on testing prior to
cerification and commis-
sioning to detect design
Bros

¥ instances of irmegular sig-
nalling operations

¥ out of date signalling
records

¥ incomect, confusing and
contradictory signalling
manuals.

Each of these areas was
examined in the Ombudsman's
report, in light also of a written
response by the SRA to a draft
on the repor, following consul-
tation between the Ombudsman
and tha minkstar.

The Ombudsman con-
cluded that Mr Neary had at all
times acted in good faith in his
dealing with this Office and had
been motivated by continuing
concerns aboul rail safety. He
had presented his evidence and
arguments in a sober and objec-
tive fashion.

Yet, disciplinary charges
were preferred against MrNeary
by the SRA in relation to alleged
breaches of the SRA's Code of
Conduct and on 19 May 1983 ha
was dismissed from the SRA.

Mr MNeary’'s case highlights
a major flaw in the proposed
Whistleblowers Protection Bill,
which provides cernain protec-
tions for a public official who
discloses maladministration by
a public authority to the Om-
budsman. But the Bill does not
enable the Ombudsman to in-
vstigate a public authority s vic-
timisation of a whistlieblower,

Some of the arguments
presented by Mr Neary and the
nformation provided by the SRA
are in conflict; other aspects are
not. In each case, however, the
Ombudsman concluded that
thera was sufficient concemn to
warrant an independent techni-
cal assessment and investiga-
tien of Mr Meary's complaints.

Tha Ombudsman recom-
mended a public inquiry by the
Director-General of the Depart-
ment of Transport under the Rail
Safety Act 1293,
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HomeFund

On 20 April 1993 the Legis-
lative Assembly resclved 10 es-
tablish a Select Committee to
inquira into and report on all
matters concerming HomeFund
and FAMMAC. The relevant
paragraphs so far as the Om-
budsman was concerned were.

(2)That the Auditor Gen-
eral and the Ombudsman
be requested o make
suchinguirias and provide
such advice on such mat-
ters as the Commities may
determing and that the
Govermment provida nec-
essary inancial resources
to underiake such inguir-
ias.

(3)That the Auditor Gen-

gral and the Ombudsman

saparataly and in co-op-

Feport upon -

¥ the rationale for the es-
tablishment of the HPAF
fHome Purchase Assisi-
ance Fund)

b therationale forthegrowth
of the HPAF's activities

b the likely exposure of the
Government flowing from
these activilies.

(4)That the Auditor Gen-
eral and the Ombudsman
be granted access fo the
FANMAC and associated
Trusts financial papers
and report and make rec-
ommendations to the
Committee within three
manths from the date of
any reques! for informa-
tion as required by the
Commitiee.

The possibility of jurisdic-
tonal and operational problems
was foreseen in the Assembly's
resobution and the HomeFund

Select Committee (Special Pro-
visions) Acl, which resolved
those issues, commeancaed on 8
June 1993, This Act authorized
the Ombudsman:

.. ho exercise the Ombuds-
man's functions (either at
the request of the Select
Committee or on his or
her own initiative) in
comnaxion with any mat-
tarthat is within the Select
Committes's terms of ref-
grance under the Special
Resolutian, and

... 10 furnish imformation,
documants and reports fo
the Salec! Commifas.

Independence

The HomaFund Sealect
Committes (Special Provisions)
Act alsn made # clear that it was
within the Ombudsman’s discre-
tion to deal with the reference as
if the matter was thie subjectof a
complai/t under the Ombuds-
man Act and the Select Commit-
tee was the complainant.

it is fundamental that the
Ombudsman ba entiraly inda-
pendant and free to determine,
untfetterad by political or admin-
istrative direction, what matters
might be investigated.

The Ombudsman decided
it was appropriale o investigate
the matiers under referenca, but
in a way which would comple-
ment rather than duplicate the
Select Committes’s own inquir-
&5,

As a result, the investiga-
tion was directed towards deter-
mining the extent to which there
was documentary evidence hald
by either the NSW Treasury or
the Department of Housing of
conduct which may be of a type

described in section 26 of the
Ombudsman Acl, in connexion
with the astablshment, opera-
tion and administration of the
Department of Housing's
FANMAC funded Home Lending

Frogram,

Existing Complaints

In taking the decision to
investigate the operation and
administration ofthe Home Lend-
ing Program the Ombudsman
was also mindful that complaints
had bean received by his Office
about vanious aspects of the ad-
minisiration of the scheme pror
to the Legislative Assembly's
resodution,

Jurisdiction

Although satisfactory out-
comeswere achieved in some of
those matiers, the Department
of Housing had questionad the
Ombudsman's jurisdiction, and
suggested that the conduct com-
plained of ought property be con-
sirued as the commercial con-
duct of the Co-operative Hous-
ing Societies which originated
and managed the loans and was
thus not something which the
Ombudsman should, or even
coukd pursue.

Similarky, the jurisdiction of
the Commonwealth Trade Prac-
tices Commission and the NSW
Departmentof Consumer Altairs
was unclear bacause HomeFund
was seen o be a Department of
Housing (ie, state) program.

The increasing tendency to
contract out services, or as in
this case develop complex hy-
brid service defivery models can
lead to uncerainty for clients
and other agencies alike about
whigther the organisations daliv-
ering thosa sarvices are outside

cont page 118
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Isolated Schools
No Longer Left Right Out

In 1890, the Department of
School Education reviewed two
schemes which assist schools in
country areas.

It recommendad an in-
crease of 103 in the number of
schools participating intha Com-
monwealh funded Country Area
Program (CAP) and changed tha
ehgibility criteria for the State
funded Isolated Schools Gramts
Scheme (I1SGS) to larget very
isolated schools more effectively.

Despite the minister's as-
surance that

« Mo schoolwhich was pra-
viously eligible for funding from
ISGS or CAP or both has lost
eligibility for funding from one

source or the other,

Homefund .om

the jurisdiction, either in whole or
in part, of bodies like the Om-
budsman, the Auditor General
and consumer agencies such as
the NEW Department of Con-
sumer Affairs and the Trade
Practices Commission.

HomeFund as a hybrid
machanism was simply not ac-
countable in all its componemt
parts o any one agency or au-
thority and neither the Ombuds-
man ner consumer agencies
have resources to pursue mat-
ters where ab initio they face a
substantialthreshold costto sim-
ply establish even limited juris-
diction.

ten schools in the Morth
West Region missed cut on any
funding and a parent with chil-
dran at Ashford Central School
near Invarall complained fo the
Ombudsman.

Although the Morth West
Ragional Office offered an as-
soriment of explanations and
excuses, other regional offices
with the same difficulties and
choices did ensure affected
schools in their areas had ac-
cess to funding.

The Director-General of
School Education acknowledged
that the ransition process from
ISGS to CAP omitted ten schools
in the Morth Wesi Region and
agreed that, whalever the rea-
son, this was nol acceptable.

The ten schools which
transferred from 1S5GS o CAP
were raimbursad with an amount
equivalent to what they would
have received in the 1991 ISGS
funding allocation,

Shortly before the Om-
budsman recaived the depar-
ment's response, a delighted
complainant rang the office to
say Ashford had just received
about $10,000 from the depar-
mient.

The director-general is to
be congratulated on allowing the
claar light of commonsense to
prevail in such a case, rather
than retreating into the stygian
gloom ot bureaucratic defensive-
ness astoo many other heads of
depanments are wont 1o do. @

In the course of a normal
investigation, officers would in-
terview the many and various
paople able to provide primary
evidence about the matter under
imvestigation,

it was, however, always
clear that the Select Committee
would be better equipped to call
and examing witnesses and o
explore the conduct of ministers
and senior bureaucrats, past and
presant, and was planning to do
&0 as s Inquiry prograssed.

Inthesa circumstancesthe
Ombudsman's investigation was
directed towards developing and

118

undersianding the documentary
records which resided in the
Treasury and the Department of
Housing.

The Ombudsman’s Reporn
wias made pursuant 1o subsec-
tion 4(2) of the HomaFund Se-
lect Committes (Special Provi-
sions) Act 1983 and saction 29
of the Ombudsman Act 1974
and should heip the Select Com-
mitee identify some areas which
might be productively pursued
with witnesses, including partici-
pants who may be outside the
Ombudsman's jurisdiction. @
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Vat Attack

Ms L, an Austrian lawyer,
was briefed by the NSW Legal
Aid Commission (LAC) to act on
behall of an Australian citizen
livimg in Adistria.

The client was being sued
for divorce in Australia,

When Ms L presented LAC
with her fee statement, the
amount of $247 for Austrian
Value Added Tax (a goods and
sarvices consumption tax) was
dizallowed. In its short reply, the
LAC stated that “the policy of the
Commission is not fo pay the fax
liability of a solicitor”.

In several letters 1o the
LAC, it was explained that the
VAT was payable by the con-
sumear of the services and was
not a tax liability of the provider
of the sarvice, who meraly acted
as the collector of the tax.

The commission's refusal
1o pay the VAT meant that the
Austrianiax authority wouldtake
the tax out of the remaindar of
the fees paid.

For more than two years
Ms L atternpted to explain how
the VAT worked, that the LAC
was the ullimate consumer of
the legal services and was liable
for the tax levied.

Anirvestgationofficercon-
tacted the LAC and explained
the similarity batween the VAT
and the proposed GST.

It was also siressed the
public resources spemt studying
and arguing the commission's
policy had far outstripped the
value of the tax liability.

Mr C complained to this
Otffice about the discriminatory
nature of the Special Acquisition
Policy, adopted by the RTA in
relation to cerain properies af-
fected by the proposed F2 North-
Wist Link,

The policy stated that the

Change of Policy

chasing his property as he was
not a resident owner but rented
out his property.

After commencing an in-
vestigation imMo the authority's
application of the Special Appli-
cations Palicy the RTA advised
that:-

RTA was prepared to becoma
the purchaser of residential
roned properies, purchased
pricrto 1987, which adjoined the
proposed freeway Or were Sepa-

Should # be decided o
proceed with the construc-
tion of the F2, non resi-
dent property owners,

rated from it by a low trafficked mﬁg:r!:,mﬂnﬂ o
M quisition Policy, would be

Mr C ownad a propearty affordad the sama oppor-
which fall within this descrption funity as residant owners
but was informed by the RTA o sall their property to the
that it would not consider pur- authority. ®

Delay Acknowledged

Mr & Mrs S lodged an apphcation for the purchasa of a road
adjoining their property. Due to legisiative changes and staff reduc-
tions thera was a delay in the processing of the application by the
Department of Consarvation and Land Managemeant.

Eleven manths after lodging their application Mr & Mrs 5 ware
notified of finalsation of the road purchase. The notification con-
tained details of monies owed by Mr & Mrs S to the department and
included the sum of $338.50 for Land Titles Office fees.

Mr & Mrs 5 gueried their obligation to pay this fee of which they
had no prior knowledge.

Enguiries by this Office revealed that two months prior 1o
finalisation of the road purchase the Depadment of Consarvation &
Land Management introduced a procedure whereby applicants
were responsible for fees payable to the Land Titles Office for the
lodgement and registration of plans and the creation of the title.

As the delay in processing their application resulted in an
added fee for Mr & Mrs 5, the depanment decided that, in view of

Thecommission has since | the special circumstances of the case, it would not recoup the Land

agreed to the pay the tax. @ | Titles Office fee from the complainants. @
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SRA - Property, Prices and Policy

Mr 5 complained to this
Office through his solicitor that
unnecessary delay by the SRA
had lad to the increasa in asking
price for the purchase of the
SRA property in which he lived,

Mr 5, a former SHA am-
ployee, made an offer to pur-
chase his homea, a former station
master's residence, in March
1880,

For Sale

As the SRA had decided
that the propery was no longer
required, it sought a valuation
from the Valuer General. The
Valuer General's report dated
31 July 1990 stated the property
was worth between $18.000 and
$22.000.

The SRA advised Mr S on
15 Oclober 1890 that the sale
had been approved for $20,000.
Acontract for sale was prepared
and Mr 5 returnad this contract

together with a 10 per cent de-
posit i Juna 18931,

Industrial Trouble

At about this time, the Com-
bined Rail Unions threatensd
industrial action because they
objected tothe sale of employes
residences,

The SRA decided that to
avoid any possible strike action,
it should suspend all sales pend-
ing further negotiations with the
union. Because no exchange of
contracts had taken place with
Mr 5, the sale of his propery
was suspended.

The Industrial Court ra-
sobved this matter in favour of
the SRA. After discussions with
unmign represantatives it was
agreedthat Mr S's property could
be ollered for sale - some 18
months after the original nego-

Reevaluation

Based on government
policy which states thal salas
araio be at currant market value,
a new Valuer General's assess-
ment of the property had to be
madea.

Because Mr 5 had made
alterations and improvemenisto
the property, the Valuer Gener-
al's office assessedthat the mar-
ket value of the property had
increased to $30,000 as al 22
January 1962,

This new sale price was
conveyed o Mr 5. Howeaver ha
was later issued a contract by
the SRA's agents showing the
original price of $20,000 instead
of the revised market value. Tha
agents later advised Mr S that
the price was now $31,500.

New Rules?

Mr 5's solicitors com-
plained that they were concemed
the SRA had changedtheir rules
in the middle of a transaction.

This Otfice made some pre-
liminary inquirias with the SRA
and ascerained that the policy
had always been that the sale of

any SRA property be priced at
current market valus,

They also said that the da-
lay in the negotiation of the sale
was caused by the industrial ac-
tion and was in no way daliber-
ate.

On raview of the matter,
the SRA did see thal it was pos-
sible for Mr S to be concerned
about the delay and the increase
in sale price.

Fairness Prevails

They did not want Mr S 1o
perceive the increase in sale
price as an attempt to make him
pay twice for the improvements
he had already made tothe prop-
any.

Without taking this incident
as a precedent, the SRA gra-
clously decided 1o revert 1o the
original sale price of $20,000.

The SRA maintains that it
acted properly and in accond-
ance with govermnment policy in
this transaction. It made the de-
cision to rever to the $20,000
asking price taking into account:

} the delay caused by the
industrial dispute;

¥  MrS's apparent ignorance
of the terms of his lease
regarding reimburse-
ments for allerations or

improvements made to
SHA property; and

} the confusion created by

the incorrect advice given
by SRA agents. @
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Overview

Access to the
Ombudsman

Apari from complaints
agamst the pofice, the Ombuds-
man receives more complaints
against the Department of Cor-
rective Services than any other
single public authority.

There are legal obligations
on the departmant for prisoners
to have free access to the Om-
budsman and for the Ombuds-
man to ba responsive to com-
plaints from priscners.

Section 12(3) of tha Om-
budsman Act requires prison su-
pervisors to take all steps nec-
essary to help inmates and de-
tained persons to make a com-
plaint to the Ombudsman if they
wish. Additionally, the Prisons
{(General) Regulations provides
for privileged comespondence
between prisoners and the Om-
budsman.

Prison Visits

Officers of the Ombuds-
man visit correctional centres
and juvenile institutions to hear
complaints and to give general
advice.

As these visits are infre-
quent, the primary purpose is to
enable investigation officers 1o
be informed of conditions and
developments throughout each
of the State's correctional cen-
res and 1o make personal con-
tact with senior staff,

This helps improve assess-
ment of written complaints about
particular institutions and pro-
vides contacts necessary for
spaady resolution of complaints
wherever possible. The visits
also provide an opporunity to
make inmates aware of their
rights undar the Ombudsman
Act.

Thirty special visits were
made to 23 of tha main gaols in
the State during the financial
year, including all but three of
the country gaols and those wara
last visited in June 1992. The
most isclated correctional cen-
tres including Mannus, Gralton
and Broken Hillwere all included
in the visiting program this year.

The Ombudsman still con-
sidars this level of service is in-
adequate, but is restrained by
inadequate statt and financial
resources.

Telephone Contact

Prisoners are free to tel-
eéphone the Ombudsman as are
all members of the general pub-
hic.

forge ringing their family or
friends in order o discuss a
matter with the Ombudsman’s
Offica.

Whila some prison gover-
nors have had a relaxed attitude
about this and have permitted
prisoners to make such calls in
addition to their weekly entitle-
ment, the policy of the depart-
ment only ever recognised in-
mate calls to the Ombudsman
a5 a private matter.

MNegotiations with Deputy
Commissionar Sulman by the
Assistant Ombudsman brought
a change to this policy in June
1983,

Prisoners are now entitled
to phone the Ombudsman with
their calls countered as addi-

i e —

Tp UKE T0 MAKE
A ConpiLAwr AT
THE COMPHANT RN
TAkirly So Lo T
E7 0 US--_

SUkE, Yovic

In the past the Department
of Corrective Services requirad
prisoners to use their telephona
call entitlement to do so and to
pay for the call if it was STD. In
many gaols, inmates are allowad
only one phone call a week and,
unless a problem is extremaly
serious, few prisoners would

tional to their normal entitiement
and paid for by the departmant,
This policy is welcomed and ac-
cords with the spirit of section
12(3) of the Ombudsman Act. It
is too early to report whether this
policy change will result in any
significant increase in telephone
comact by prisoners.

122
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Complaint Form
Aprisoners’ complaint form
was developed with the support
of official visitors in early 1952
and was approved by the Com-
missioner for use in correctional
centras in June of that year.

The form was designed 1o
siem the flow of minor and pre-

mature complaints to this Otfice
by directing inmates to take their
grievance in the first instanca fo
gaol governors o 1o official visi-
lors.

Specific instructions to this
effect are contained on the form,
together with other information
on matiers the Ombudsman is
unabletoinvestigate and a stale-
ment indicating that priority is
given to complaints that are se-
rious or affect a number of pris-
oners.

The Commissioner under-
took to publish the form in the
Corrective Services Bulletin with
an accompanying instruction that
i was to be photocopied and

Statistics

During the year 383 written
complaints were received aboul
the Deparment of Comrective
Services.

These included eight peti-
tions from a total of 349 pnson-
er's.

A lurther 267 prisonars
made oral complaints to Om-
budsman officars during visits 1o
cormectional centres. These com-
plaints were generally resolved
by further enquires orimmediate
advice.

Soctean complainis were
received about tha Comections
Health Service, formerly known
as the Prison Medical Service.

made available to inmates. There
was a ong year delay in this
occurring, alhough there was
soma ad hoe internal distribution
of the complaint form in a few
gaoks,

The department finally pub-
lishied the form in tha 17 Juna
1953 issua of the Bulletin, The
department also agreed to a
number of arrangements for the
use of the form as a condition of
its introduction into correctional
centres. They are:

1. The forms are to be avail-
abia 1o inmates from a
variety of outlets in each
carrectional cantra, ie,
wing office, general office,
walare office, ete.

2. The existence and avail-
ability oftheforms istobe
advised to inmates on re-
ception and a notice is to
be placed on inmate no-
tice boards throughout
each centre informing in-
mates of the same.

C_piaens >

3. Envelopesaretobe made
avaitable for use with the
forms and the cost of the
anvelopas and postage is
to be met by the depart-
ment,

4. Inmates should not be pre-
varded or obstructed from
comrespanding with or tel-
aphoning the Ombuds-
man even though they
choose nol to use a com-
plaint form or have not
saean the official visitor or
thie Governor to discuss
their problam first.

The instruction also in-
cluded the announcamant of tha
new policy on telephone calls to
the Ombudsman Offica.

The depariment recog-
nises that it can benefit from this
new system, as it will ensurethat
inmates have pursued all avail-
able avenues 1o resolve a prob-
lem before referring matters to
the Ombudsman.

The use of the complaimt
form will ba mondored closely
during the coming year, ®

Complaints Received
Corrective Services
Five Year Comparison

520
I 481

i i
198888 1989/90

Ona written complaint was re-
ceived about the Probation Serv-
iceé and ong aboul Australian
Correctional Management.

i
188182 1899250

The fluctuation in written
complaints received against the
department of Corrective Serv-
ices over the past five yoars is
set out in the above graph.
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Qutcome Corrective Services
The chart on the right 1992 - 1993
shows the outcome of complaints
finalised during the year.
tormal investigaton
(AhvRrsa firding]
8
s-._;,-: {--:_ & _'.._._,_..-'"'""
...._ ".--ﬁ .;' ;. '. “\-\"\.\_‘“ L .
i, P i
Prilll'ﬁtl"ll.r'r anguiry
182
Total complaints determined 354
Health Service
the Corrections Health Service  —omplaints received about the Corrections Health
over the past five years are de- Service over the past five years
i the table on the nght. 18BE/89 1988/80 199081 1091/82 1952/53
= 13 22 27 16
The nature of complaints

about the Corrections Health Complaints about Corrections Health Service
Sarvice this year and the previ-

ous year are detailed in the table July 1992 t0 July 1991 to
on the right. Nature of Complaint June 1993  June 1992
- standard of care 12 25
- dantal sarvice 1 2
- gthar 3
Total 16 7

Where do the Complaints Come From?

The top ten gaols the subject of complaint Bathurst Correctional Centre 14

wara the following: Grafton Comectional Cantre 12
Mulawa Corractional Centre &0 Maittand Correctional Centra 11
Goulburn Comectional Centre 59 Mulawa and Goulburn Correctional Centres
Cessnock Correctional Centre 25 account for 30 per cent of all complaints received
John Moroney Cormrectional Centre 22 about the Department of Comrective Services.
Industrial Centre 21 Mannus Correctional Centre was the only
Training Centra 17 gaol that was not directly the subject of written
Reception Centre 15 complaints during the year. ®
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Complaints About Corrective Services

The nature of the written complaints received in the past financial year is set out in the following
table, together with comparable figures for the previous year.

1992 to July 1891 to
Hote o Campleiol “Sune 1963 J.gﬂ 1992

Otficer Misconduct 55 50

- threatsharrassment a 32 17

- assaults 18 18
_- other criminal i s
Property 40 i

- private propedty policy 4 2

- confiscation ol/flost 25 30

- delay In iransferring 4

- failure to compansats for | 11
Transters ' 38 33

- unreasanable transfer/ratusal to o 35 23

- delay in effecting 1

- form of transport 1 L]

- interstate 2 a
Dwily Routine 38 18
- access to amenities/activilies” 1 ' 4

- BoCESS 10 tlphones 2 5

- general treatment (Including time out of cells)" 25
Record Keeping/Administration 26 40

- santence calculation 5 8

- fallure 1o roply 1o applications 3 4

- remissions 2 8

- private cash accounts [ 8

- lailure to process appeal papers 2 3

- pihes 7 i
Mall = 22 24

- delays in delivery 1 i 8

- intercaption olmissing 1 15

- interfarance with Ombudsman's . 1
Vishs 18 21
fI1;1.1:|n visitor - 14 8

- BLCRSS 10 5 12
Sagregation s 21
. unreasonable ) 20 ) 3

- fallure 1o give reasons - 1

* Included in complains this year was 8 pedidion fom alght inmaies in e developmantaly delayed unit o John Moroney
Comecional Cante complaining about socess i ananites and excessive lock-in Bmes and ancdher peliton froam 21 inmades
o ramand & Goulbun Competional Cantre sbaut scoase fo aciivies

= One complaint recaived this year wis & petdion from 50 inmetes of T Ramand Centne prodesting about unneursansble ook -in
timgs. Ancther was 8 pedion nom 48 inmalss &f Matand Cormecfonal Canlre complaining about the same s,
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Complaints about Corrective Services (Continued B)

Nature of Complaint "mm ':‘g;m

Security measures (including cell/'strip searches 19 4
urinalysis)"*
Untair discipline 16 16
Work and education (access to/removal from)**** 15 10
Classification ' 15 4
Fallure to ensure physical safety 14 12
Day and other leave**=* B 14 -
Buy ups 12 1
Physical T 10

- unhygienic conditions 3 3

- lach of basic provisions (eg beds, clothing eic.) 4 T
Madical — 5 13

- access fofdanial of 4 12

- methadone 1 1
Food and dist 4 7
Legal 4 3
Probation and parcle 3 3
Periodic detention™+=* 3 3
Othar o 4 3
Total 393 an

" One complaing recefved this year wis @ pedition from 114 maetoes af ihe Lang Bay Remand Coanire complaining about the
mquirement o sgual duning st seafchas.

T O complaint receivea during e i was @ pestion from 15 inmates of $ie Special Puposes Prison complaining sbout
b rvmovad of thie gaol's educalion officer,

" One complaint recedved was @ pedtion from 73 inmales of Sdvanwatr Comactional Centre compiaining aboud
Accommodiation and wiiking kaave provisomns.

TS One complainl recenved dunng he e was @ patton fom 22 inmales al Wennda Penooic Detention Cantre compilaining
sbout inadequati 3ccass 10 Showsrng fcies.
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Procedural Amendment

An inmale at Long Bay
Correctional Centre, complained
to the Ombudsman that his ap-
plication for bail and notice of
appeal, submitted atthe general
office of Long Bay Complex, had
not been received by the cour.

Consequently, he had to
submit a second application
some two months later, thereby
delaying his release from cus-
tody.

Enquiries by this Office re-
vealed that staff in the general
office had aszessed his applica-
tion as beang out of time and did
not forward it to the coun.

The complainamnt was ap-
pealing a decision made the day

before he submitted his applica-
tion. Long Bay office stalf were
unaware of these coun proceed-
ings and wrongly assumed the
appeal related o an aarlier court
decision conceming the cancel-
lation of a periodic detention or-
der.

Three months after sub-
mitting his original bail apphca-
tion and nodice of appeal, hewas
granted bail and leave to appeal
to the District Cour.

During enguiries into this
complaint senior personnel from
bothtihe Local and District Counts
stated that it is a matier for the
cowrt o determing whether an
appeal can be heard and all ap-
peals lodged by inmates should

Periodic Detention

Every week hundreds of
people attend periodic or week-
end detention in gaols around
MNSW as par of their sentence.

Until recently absences
werataleratedto an extant. Many
prisoners rang in sick or simply
didn't show up.

However as a result of
some media attention, a review
olthe periodic detention scheme
and changes 1o the legislation,
inmates are baing breached for
unexplained absences.

MNow going absant without
leave fromperiodic detentioncan
mean a full-time prison sermence.

An inmate recently com-
plained that in early January he
had completed his peried of de-
tention and had been given a
discharge certificate.

Some six weeks later he
received a summons to defend a
charge of failing 1o report for
detention during the sentence
from which he had just been
discharged.

The complainant said the
governor of the detention centre
had refused to accept some valid
medical certificates for the ab-
sences.

It burrad oul that the medi-
cal certificates testifying to the
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be forwarded by the comrectional
centre 1o the appropriate court.

As a result of this com-
plaint. the Departrment of Cor-
rective Senvices published inthe
Corrective Services Bulletin an
amended procedure for notices
of appeal. It states:

Mo deterrmination as to the
merits of 8 notice of ap-
peal should be made by
officers of a Corectional
Centre .... Al notices of
appeal submitted by in-
mates of Comectional Cen-
tres should be processed
and forwarded fo the ap-
propriate cour as quickly
as possible. ®

prisoner's ailmants were written
soveral days after the absences
and stated only that the com-
plainant had told the doctor ha
was sick,

However tha governor of
the periodic detention scheme
readily admitted that to issue a
discharge cerificate while plan-
ning 1o breach the prisoner for
an absence during that perod
was misleading and unfair,

It was agreed that gover-
nors of detention centres would
ke remindedthat inmates should
be informed of what action was
planned and no discharge cer-
lificales issued under these cir-
cumstances. ®
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Junee - NSW's First Private Gaol

There has been spirited
debate in the community over
the desirability of private prisons
since thay wera firslt proposed
for NSW. The Ombudsman en-
terad this debate early, outlining
his concerns thatgrievance han-
dling procedures ba not less than
those curently available to pris-
oners in the State run gaols.

The Government re-
sponded positively and the Pris-
ons (Contract Management)
Amandment Act 1900 provided
that prisonars in any prison man-
aged by a corporation can direct
complaints to the Office of the
Ombudsman. The Act also in-
cluded provisions relating to the
appointment of official visltors o
such prisons.

Consequently, the jurisdic-
tion and investigation powers of
the Ombudsman apply to the
managemant company and to
the governor of privately run pris-
ons, including directors or other
officers of the managemeant com-
pany and any employea of the
managemeant company author-
ized by tha Commissioner of the
Department of Corrective Sarv-
ices to parform custodial duties
of in any other capacity pre-
scribed by the regulations.

Junee Correctional Centre
is the State’s first privately man-
aged prison. Run by Australa-
sian Correctional Managamant,
it is designed to hold 600 me-
dium and minimum security pris-
oners making it the largest gaol
in NSW. It also will be the major
medium security prison in the
comectional system. Most pris-
oners with medium to long term
sentences are lkely to pass
through the centre at some time
during their incarcaration.

The centre opened in
March 1993 and was visied by
an Assistant Ombudsman and
an investigation officer in late
April. Free access to inmates,
staff and the gaol was provided
by the governor. Comespond-

have warranted a formal invest-
gation by this Office.

On that first visit, 28 in-
mates requasted interviews with
my staff and their complaints
ware deall with on the spot or

ence to and from prisoners and
telephone contact with this Of-
fice has been unimpeded.

The general practices and
procedures of the prison relating
to standard of care and condi
tions, including inmale accessio
amenities, are expeciad to mir-
rorthose inthe siate run prisons.
Beyond a few minor hilches in its
early months of operation, this
appears to be the case. Todate,
there has been no serious com-
plaints received involving the
management of the gaol that

through follow up correspond-
ance. Most matters raised by
inmates concemed issues out-
side the managameant of Junee
Comectional Centre.

Almest allthe inmates seen
on that visit and in written com-
plaints received following the visit
protested at their forced trans-
fars 1o Junea. Tha gaol s ax-
tremely imolated from the fami-
lies of most prisoners and its
location is inexplcable in terms
of the correctional system as a
whole.

coni page 129
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Management of Diseases

In January 1333 the De-
partment of Corrective Services
published its policy on the man-

agement of HIV/AIDS/hepatitis
infected inmaftes.

The opening paragraphs
of this policy state:

Government policy is that
HiV/AIDS/Hepatitis in-
fected inmates are fo be
integrated as far as prac-
ticable within the main-
stream correctional popu-
fation. {In accordanca with
thiz palicy the Department
had introduced infection
control guidefines and a
number of other Occupa-
tional Health and Safety
measuras, such as "AlDS
pouches™.)

A pro-active approach to
the management of HIVY
AIDS/Hepatitis infected
inmafes is essential fo
maintain a safe environ-
merd far all sfaff and in-
mates, and to minimise
the necessity for segre-

The policy also details the
management procedures to be
employed if an infected inmalte
requires segregation.

of an inmate's HIV status within
the correctional system. This in-
formation was sought because a
complaint was received that a

gating these inmates on This Otfice was sent a copy

the basis of unacceptabie of this policy when it requested

behaviour ... information about the disclosure
Junee com =

A subsidised bus service
from Sydney doas liftle to re-
ieveihe pressures placed upon
vigitors. Visitors using this sarv-
ice face an 11 hour journey for a
visit lasting a maximum of four
hours.

For many prisoners, thair
fransfer to Junee in practical
terms will mean severe disrup-
tion of visiting refationships. That
has baen the principal complaint
from prisoners, akhough the lack
of work is another problem and

is likely 1o cause unrest if it is not
addressed quickly.

Enquiries were conducted
info the proceduras followed by
the department in selecting in-
mates to be sent to Junee.

Fewer than 100 inmates
volunteared to ba transterred to
the new gaol and not every ong
of the voluntears met the salec-
tion criteria. which excluded
methadone patients, inmates
with imminentcourt appearances
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notice was displayed in the wing
office of a segragation unit which

stated. cont page 130

and inmates with short terms to
SEna.

Given the imperative
placed upon the department to
fill the gaol, it appears the de-
partment made reasonable at-
tempts to take visdor access
considerations into account in
the initial selection process.

Almost six months afterthe
gaol was opened, one official
visitor was appointed. This Of-
fice imends to visit tha gaolon a
regular basis, ®
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[inmata's narmaj is an HIV
prispner. He is to be lat
oul first in the mornings
and last in and be placed
in 8 yard at all times.

Tha note was signed by
the assistant superintendent.
Tha complaint was from the
named inmate's solicitor, who
was with the Ausiralian Federa-
tion of AIDS Organisations Le-
gal Project.

The notice wastaken down
by a member of the then Prison
Medical Service who beliaved it
io be a breach of confidentiality
and a confravention of legisla-
live provisions.

The department did not
appeaar to totally agree, it's re-
sponse when guestioned was
that

Jfere is mo provision
which allows custodial
staff to display a notice
identifying HIV positive

but then directed the Om-
budsman’s attention to the rel-
evant governor's explanation
which referred to his duty of care
and the need 10 aler his officers
that the prisoner was potentially
dangerous.

Concern for the safety of
slaff is obviously extremely im-
portant. It should be properly
exhibited however, Yel, the no-
tice in question only described
the inmate's HIV status, his
medical condition; it did not da-
scribe him as potentially dan-
Gerous.

It the department's policy
of imegration has any chance of
success, the distinction must be

made very claar.
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Examination of Policy

This complaint also lead to
an examination of the depar-
ment's policy concerming the dis-
closure of the HIV/AIDS/hepati-
tis status of inmates.

The medical condition of
an inmate & considered o ba
confidential information.

The prison regulations
clearly dafine the persons that
may be informed. They are:

} commissioner,
b deputy commissianer,

b director of the Comec-
tions Health Service,

b assistant commissioner -
operations,

P governor of the comec-
tional centré whera tha
inmate is hadd,

b medical officer attached
to that centre,

¥ managerof inmate classi-
fications and placemeant
and,

¥ where redevant, chairper-
sons of either the Serious
Offenders Review Board
or the Offenders Review
Board.

The holders of those of-
fices are prohibited from disclos-
ing this information to any per-
son except for the purpose of
exarcising the functions of that
office. Generally, the palicy con-
ceming disclosurs was deamed
to be on a needs to know basis.

However, there were no
guidelines identifying situations
where disclosure 1o other per-
sons would be justified and the
form that the disclosure should
take.

Proposed Policy

in June 1953, in response
ta this investigation, the depart-
ment provided a copy of its pro-
posed policy and procedures for
the disclosure of aninmate's HIV/
AlDSeapatitis status.

It stipulates that in a cor-
rectional centre, the only per-
sons (other than the govermor)
whao need toknow ara the deputy
govemnor (who performs the du-
ties of govermnor inthe governor's
absance) and the arsa
manager(s) in whose areas the
inmates are housed.

This is to enable the area
managers 1o ensure that other
procedures relating to the shar-
ing of cells and the provision of
heating, warm clothing and bad
clothes for HIV positive inmates
are followed.

The policy states that this
infarmation is to ba transmitted
verbally.

Mo written records of the

inmates HIV/AIDS/hepatitis sta-
tus are to ba mairtained (othar
than medical records) and the
information may not be disclosed
to any other parson.

Where a persen is segre-
gated as a result of the HIV/
AlDShepatitis policy, the segre-
gation admission form will state
the reason for the segregation
{eg. good order and discipline of
the institution or personal satety
of the officers and/or inmatas)
and will detail any special in-
structions for the managemant
oftheinmate. However, this form
will not contain any reference to
the inmate's HIV/ AIDShepatitis
slatus. ®
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Human Rights for Women Prisoners
Attending Hospital

The Ombudsman, Westmeoad
Hespital and the Department of Cor-
rective Services have negotiated a
solution 1o the abysmal state of the
department’s hospital escon proce-
dures for women.

After preliminary inguines
disclosed the appalling state of
what could loosely be tarmed
the department’s hospital escort
proceduras, the Ombudsman
began an investigation into the
Dapartment of Comrective Sarv-
ice’s guidelines and procedures
for hospital escorts for women
prisoners seaking obstatric and/
or gynaecological traatmant.

These procedures con-
sisted of four separate docu-
ments, unwarkable in form and
archaic in substance. It was
clearly apparent that turher con-
solidation and improvemeant was
neaded tobring the department’s
treatment of women prisoners in
this area, into the twentieth cen-
tury,

The investigation concan-
trated primarily on the experi-
ence ol Westmead Hosphal staft
in its daily treatment of patients
under ascort from Mulawa Cor-
rectional Cantre.

About eight women per
year fromMulawa attendthe spe-
cial care nursery and six Mulawa
women deliveraed babies at
Waestmead in the year Novem-
ber 1991-1992. In total there
were 216 attendances at out-
patients from woman prisoners
at Mulawa Correctional Centre.

Yet for all concerned, the
woman, their prison guards and
the attending health profession-
als, thera appeared to be litthe
understanding of what their rela-

tive rights wera in the absence of
a clearty defined profocol,

Sixtean of the eighteen
persons interviewed at length
during the investigation, specifi-
cally supported the nead for an
accessible protocol which clearty

» Guards insisted upon be-
ing present during termi-
nation and sexual assault
counselling sessions.

b} Awomanwashandeutied
during an internal exami-
riation.,

identifies everyone's rights and
rastrictions.

Some very disturbing and
degrading examples of the fail-
ings of the curment procedures
were disclosed to the Ombuds-
man's investigation:

b} Guards refused to leave
the delivery suita during a
woman's defivery.

» Guards refused to allow
an expectant motherto be
examinad in privacy and
protested at the curtain
being pullad across.

b} A male guard refused to
allow a woman the use of
the ftoilet in privacy and
watched while she

changed her sanitary nap-
kin.
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¥ A guard insisted upon
staying in the room with a
woman during her termi-
such as: "™ou'll get out of
here and get pregnant
again”.

» Guards insisted upon ac-
companying a mother into
the very confined and
glassed-in space of the
Special Care Nursery
where she sought some
privacy with her newbom
baby.

Shocked by such humiliat-
ing incidents, the Ombudsman
set about drafting an escor pro-
tocol that recognised some re-
spect for the inherent dignity of
prigonars, in particular women
prisoners seeking obstetric and
gynaecological treatmant.

cond page 1332
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Through the negoliation
process and with the assistance
and expertise of stall from
Westmead Hospital, a new es-
con protocol was negotiated with
the department which included
the following reforms:

¥ While the escoring offic-
ers have the respansibil-
ity and authority of the law
1o ensure inmates do nol
ascape from lawful cus-
fody, they should also
have due regard in the
circumstances 1o de-
cancy, self respect and
privacy of inmates during
the course of any medical
consultation, examination
and treatment. Accord-
ingly, the escorting officer
may parmit a patient to be
consulted, examined and
treated outside an offic-
OIS WiEW,

b Escoring officers are 1o
ramain outside the door of
the patients room in cir-
cumstances where the
patient is...in delivery or
operating suite, in inten-
sive care, visiting neo-na-
tal intensive care or a spe-
cial care nursery, recaiv-

ing lermination ordrug and
alcohol counselling...

¥ Provided the escoring of-
ficer has satisfiedthemsel
that the continued charge
and supervision of the
patient and the security of
the hospital will not be
jecpardised, the patient
should be allowed 1o use
the toilet in private, with-
out locking the door...

¥ Firearms should be en-
chosed in full holsters and
the holsters shoubd ramain
concealed at all times...

P Whenever possible fe-
male prison officers are o
attend when escorting a
female inmate as an out-
patient or in-patient for any
obstetric and/or gynaeco-
logical treatment.

P Under normal condiions
asadanshould be usadia
escon pregnant women 1o
and from a hospital facil-
iy

¥ Escoring officers are fo
andeavour, in every way,
to presarve the dignity of
the individual whao, during
their time at the hospital

Access to Library

When there are parsonnal
shortages in prison, the staffing
of security posts remains para-
mount. To ensure that there are
guards on every tower and every
gate, the mail room, transfers (o
education classes, telephone
monitering, the library and other
non-cusiodial activities are pro-
pgressively closed down.

Sometimes, il sick leave
among prisoner officers takes a
sudden jump . the entira prison
might be locked down for the

day, or even several days.

Effectively, noinmates are
allowed out oftheir cells because

thare are not endugh prison of-
ficers to supervise them,

For periods of time in late
1892, the library was u ned
at tha (then) Industrial re
and at the Remand Centre al
Long Bay for at lsast two and
sometimes more days a weak.

Quite a number of inmates
complained, but Comective Sarv-

or medical facilty, isfirstly

a person, secondly a pa-

tient and thirdly an inmatea.

The Ombudsman has re-

caived advice from Westmead

Hospital that since the negotia-

tions, heakh professionals have

noticed a marked difference in

the approach and attitude of the

escort officers enabling their

treatment of women patienis

from Mulawa to be less problem-
alic and more humane.

The Cmbudsman has also
received advice from the De-
panment of Corractive Services
that it is intended the reformed
hospitai escort procedures be
promulgated state-wide for use
in all correctional centres. We
have come someway then fo-
ward achieving the ultimate aim
as axprassed by a doctor to the
investigation:

It would seem to me that
what you are Inding to do
with the guards is that you
want therm to work for the
common good of the pa-
tient, just as are the dogc-
tors and nursas.. You
need touse discration and
negofiation. The [wo
groups should not be in
confiict. @

ices responded initially that
whenever possible, given the
staff restrictions, the library would
be open,

However, in March 1993
the deputy commissicner recog-
nised the need for access to the
library at the Industrial Centre
and announced that a perma-
nant pari-time librarian would be
appointed and that the suparvi-
sory rode of a guard post may be
extended to cover the library. ®
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During her long trial Mrs K
did not speak in either her native
language or in English and spent
most of her time playing in a
childlike fashion. This behaviour
said Mrs K's family, was due to
brain damage suffered in a fallin
1983. Despite this, Mrs K had
been found fit to plead and was
later, convicted following hertrial.

Al Mulawa it was obvious
from the outset that her childish
but compliant behaviour put her
at great risk in the normal disci-
pline.

She was placed in the

therapeutic unit, a separate sec-
tion of the prison adjacent to the

segregation cells.

As wedl as Mrs K, there are
thase in this unit with psychiatric
ailments, a few inmates looking
for time out atter distressing ax-
periances, those unable to fend
for themsalvas in the main gaol
and those who just don’t fit in.

The staffto prisoner ratio ks
abit highar than elsewhera inthe
prison and a domiciliary (psychi-
atric) nurse works in the unit.
The unit is a relatively quiet, safte
area.

‘When Mrs K first arrived at
Mulawa a psychiatrist, who had
been an axpert witness at her
courtcase giving evidence about
her state of mind, assessed her.

Mrs K's daughter balisved
that a psychiatrist who had
formed a paricular view of her
mather's behaviour should not
b imvalved in har mother'streat-
mant.

She made an application
to the Guardianship Board for
guardianship and financial man-
agement of her mother.

The apphcation was made
inorderto prevent any unneces-
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Guardianship Rights for Prisoners

sary or intrusive medical treat-
meant and questioned a prison
regime which forced her mother
to participate in activities when,
according 1o her daughter, Mrs
K did not comprehand what was
happening.

Fut simply Mz K believed
that madical staff and prison of-
ficers thought her mother did not
have a genuine psychiatric ail-
ment and were inappropriately
trying 1o force her to camy out
actvities of which she was inca-
pable.

There also were sugges-
tiens that Mrs K may have been
subject to physical abuse, as
there was evidence of unex-
plained cigaretta bums on her
body.

The Guardianship Board
referred Ms K's complaints about
the treatment of her mother to
the Ombudsman and set about
resolving the lagal relationship
between the Disability Services
and Guardianship Act and the
Prisons Act.

A senior investigator from
this Office visited the therapau-
fic unil, despite a less than co-
operalive attitude from Correc-
tive Services at the time, and in
January 1883 detailed written
enguines were made of bath the
Corrections Health Service
(through the Depariment of
Health) and Corrective Services.

The primary aim was fto
ensure Mrs K was not subject to
abusive treatment and that her
medical care was the best gvail-
able.

The Ombudsman satisfied
himaelf that while it might not be
ideal for a treating psychiatrist to
have formed a prior view of an
inmate's mental state, inthis case
there was no hint of impropriety.

No evidence was discov-
ared to prove Mrs K was beaing
physically or psychologically
abused by stalf or prisoners.

Howewver, it was clear that
mast pedple invahed with Mrs K
believed she was capable of
much more than her daughter
maintained.

Mo specific incidents had
beendocumented, but it seemed
likety that Mrs K had been an-
couraged to camy out simple
tasks around the unit and partici-
pate in activities, Her contribu-
tion to these activities varied and
perhaps some inmates were
upsat by what they thought was
her feigning an ailment.

What is quite clear is thal
Mrs K has not (except in one
disputed instance) spoken in all
her time in prison.

It might be difficult to or-
ganise treatment for such a prob-
lem culside prison; ingide prison
it is almost impossibla,

This is particularly true as
Mrs K's assessors seemead to
assume that her election not fo
speak and her childike behayv-
iour weare not genuine psychiat-
nc ilingssas.

After examining all the
available documeantation, includ-
ing court judgemants and medi-
cal records, the Corrections
Health Service decided that Mrs
K. was ablefo consent to medical
treatmeant. In other words she
undersiood, through sign lan-
guage or otherwise, enough
about her medical condition to

agreetoor refuse proposedtraal-
meant.

The issues of consaent, fu-
ture treatment and the legal ni-
celies raised by this complaint
wera the subject of considerabla

comd page 134
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discussion over the following
months.

The Ombudsman’s Office
monilored the siuation and kept
in touch with Corrections Health
Servica, Corrective Sarvices, the
Guardianship Board and the
complainant.

Alter responses o the writ-
len enguiries were finally re-
ceived in June 1993, the Om-
budsman'sinvestigalor attended
ameeting involving all interested
parties.

The Guardianship Board,
Corrections Health Service and
Comective Services wera ableto
substantially agree that there
was no major legal impediment
1o tha granting of a guardianship
order over a prison inmate if the
situation demanded i,

4 course the circum-
slances under which such an
order would ba the most practi-
cal management arrangement
for an inmate are quite rare.

A policy memorandum en-
dorsed by Corrective Services
and the Depariment of Healh

will now be produced with the
assistance of the Guardianship
Board for the staff of both de-
pariments.

Inemergency situationsthe
Comections Health Service re-
tains the power through section
1€ of the Prisons Act to compel
treatment if a person's life is in
danger.

The Corrections Health
Service also agreedtoarrange a
meating with Mrs K, her daugh-
ter, and with an Ombudsman's
representative presentio attempt
to explain to Mrs K the need for
mingr surgery refated to some
madical ailments which have
developed during her time in
prison.

Obviously there would ba
no reason for concem in the fu-
ture if there was an appropriate
place withinthe NSW prison sys-
tem for people ke Mrs K.

Whatever the final diag-
nosaes, and disregarding any con-
siderations of consent to reat-
ment, Mrs K is a middle aged
woman whose onginal language
was not English, who is now

glectively mute and who's com-
prehension of instructions is im-
perfect,

The therapeutic unit with
the domiciliary nurse and quiet
routine is probably the best avail-
able placement for Mrs K, It,
however, would be a brave per-
son indeed who said that the
grouping of 12 - 15 axcassivaly
villngrable inmates in a small
isolated wing of Mulawa was the
best solution to the problem.

With even a reasonable
level of resources those with psy-
cholegical problems would have
available a properly equipped ac-
livities area. more regular spe-
cialist assessment of inmates
and individual therapy/counsal-
ling or treatmeant plans.

That the appropriate level
of rezources is not available i,
sadly, not at all surprising, but it
s not & situation o admire.

Ms K and the Guardian-
ship Board have been invited to
contact this olfics once mora i
thay have concemns about Mrs
K= treatmont 0 the futuns. &

Legislative Update

Last year's Annual Repont
detailed recommendations for
legisiative changes following in-
vastigations intothe Parklea Riot
and into the procedures govern-
ing the use of the powers of
segregation.

The Parklea investigation
reveaaled thal there was no posi-
tve duty on prison officers o
report any misconduct of fellow
officers thal comes to their at-
tanticn,

The Assistant Ombudsman
recommended that the Prisons

134

{Administration) Regulation be
amended toinclude rules similar
to those govemning police offic-
ers, which reguire the reporting
of misconduct thal comes to an
officer's attention either directly
or indirectly and a rule outlawing
any discrimination against offic-
ers for reporting such conduct.
The department has acled
on this recommendation and the
matter currently is with the Par-
liamentary Counsel for drafting.
The invastigation into seg-
regation procedures recom-

mended additional safeguards
o protect against abuses of the
segregation power. Thiswas also
the subject of a report fo Paria-
mant’.

The department also acted
on this recommendation and in-
cluded a provision for appeals
over segregation decisions in its
proposals forthe restructuring of
'té'l: Serious Offenders Review

ard.

The proposed amend-
ments will allow a parson segre-

cond page 135
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Delayed Refund

Mishaps in the administra-
tion of inmates private cash ag-
counts can cause high degrees
of anxiety and frustration. When
the mistakes involve large scale
amounts, it's even worse.

An inmate at Parramatta
had $350 removed from his ac-
count to purchase a television
set. The cost of a television is
roughly equivalent to six months
wages of an unskilled prison
worker.

The inmate, however, didn't
receive his TV batore beingtrans-
ferred to another prison,

After a period without the
TV or receiving a refund at the
new gaol, he arranged for rela-
tves to put further monies into
his account and he purchased
another television at the new
gaal.

Despite applications to the
department and complaints to
the governor, welfare officers,
Prisoners Aid and the official visi-

tor, four months went by without
tha $350 being refunded. In des-
peration, the prisoner wrote 1o
the Ombudsman.

Enquires by the Ombuds-
man resultad in the department
crediting the missing money to
the inmates private cash ac-
count. @

LEgISlﬂ""H’E U[Jdﬂf‘E comi -

gated for more than two weeks
to apply to the proposed Serious
Offenders Review Council for a
review of the direction, or a di-
rection 1o extend segregation.

The council is to allow a
persenal hearing with legal or
other such representation if re-
quested by the inmate.

In reviewing an inmate's
segregation, the council must
take into consideration whether
the direction was made in ac-
cordance with the Act, was rea-
sonable in the circumstances,
Was necessary to ensure tha
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personal safety of the inmate or
prison staff or other inmates at
the correctional centre, and was
in the interasts of the public.

The council will be able to
confirm, amend, revoke the di-
rection, or give a new direction.

The proposed amend-
ments also enable the Minister
to review and, if considered nec-
essary, amend any decision re-
lating to extension of segrega-
fion,

These amendments were

placed before the Legisiative
Assembly on 19 May 1993 inthe

tormofthe Prisons {Amendment)
Bill and Sentencing (Amend-

ment) Bill.

Together with the revised
procadures governing segrega-
tion that also arose from recom-
mendations made in the Assist-
ant Ombudsman's report on the
invastigation, these proposed
changes constitute a significant
and much welcomed adminis-
trative reform. &

" Report Concerning the
Frisons (Segregation)
Amendment Bill 1892,
dated 4 May 1882,
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Diet or Die

Mr C, a prisonar, com-
plained about being removed
fremthe day leave program alter
his first outing because he had
inadvertently breached the pro-
gram rules.

Mr C said a printed sheet
headed Rules and Conditions of
Day Leave was provided to him
but the rules he breached were
not on the sheet and at no imea
had he bean advised of tha rules
in question.

Mr C had been in gaol for
about three years before his day
leave and had put on weight.
When hewent home on his leave
he wore a shint which had been
heald in his property at the gaol
during his sentence.

The shirt was uncomfort-
able and pulling at the buttons
becausa of his axtra weight, 50
he changed the shirt for a better
fitting one {and a different col-
oured one) which he wore back
to the gael that afternocon.

Mr C also wore a ditferent
watch back to the gaol because
the watch he had been using
was not working and he left it
with his mother 1o have it re-
paired.

She gave him a plashic re-
placement watch to use while
the other was being repairad.

His mother also gave him
$10.00 to put into his private
cash at the gaol and which he
declarad 1o the prison officars at
the gate prior to undergoing the
standard strip search conducted
on every prisoner refurning afier
day leave,

As a result of these threa
technical breaches Mr C was put
on punishment for two days by
ihe governor,

Mr C also was called be-
fore the Program Review Com-
mittee to discuss what had oc-
curred and 1o consider his posi-
tion on the day leave program.

The committes agreed that
as Mr C had not been informad
of all the nules he could not be
expected to know all the rules.

The committes, with the
support ofthe governor, decided
to recommend Mr C be allowed
to continue on the program and
approval for this was subse-
quently given by the classifica-
tion uni.

Although Mr C had approval
to be on the day leave program,

each time he was eligibla for a
day leave, an order had io be
raised at the gaol and signed by
the governor or his deputy giving
Mr C permission to be absent
from the gaol for a specific pe-
riod that day.

WhenMrC's next day leave
became due, the order was
raised and sent to the deputy
govemor 1o approve and skgm -
he refused. He also advised Mr
C he would be off the program

for three months because he
had been punished for breach-
ing the rules and this automati-
cally meant his day leave was
suspended,

Mr C attemptad to havathe
impassea resolved atthe gaol but
as this appeared more and mone
unlikely, he wrote 1o the Om-
budsman for assistance.

Ourenquiries revealed that
the deputy governor had been
on leave from the gaol when Mr
C's problems with day leave had
first begun and his only knowl-
edge of the matter was that a
breach had occurred.

When the order had been
sont to him for approval, the
supporting documentation had
apparently not accompanied it
50 he was unaware that the clas-
sification committes had already
agraad to allow Mr G o continue
- he thought their approval was
till sutstanding and on that ba-
sis, refused the day leave.

Mr ¢ has now been re-
instated 1o the program with no
further problems. @

Farewell to CIP

For more than a ganeration the Central Industrial Prison at
Long Bay (CIP, or the sip) was seen as one of the toughest prisons

in NSW, if not Australia.

All of NSW's mast notori-
QUS prisoners spent some time
thera. It retained its reputation
even after the name was
changed 1o the Recaption Can-
tre in 1992,

Howevar, as of 18 Juna
1883 the CIP is no mora. With
the new private prison at..lur'ia_a

13

taking almost 800 prisonars, tha
Reception Prison and Industrial
Centre were amalgamated to
form the Reception and Indus-
trial Cantre, currently accommo-
dating about 470 inmates.

Only two wings of the old
CIP are still open, now converted
cond page 118
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An Alarming Situation at Long Bay

Anasthmatic prisoner com-
plained o the Ombudsman that
the duress alarms in cells at the
Reception Prison at Long Bay
usually were out of order and
wearne rarely serviced.

The inmate was worried
that if he needed medical assist-
ance during the night he would
be unable to raise the alarm.

Asthe department is under
a duty of care to the inmates,
there needs to be a reliable
method of alerting stalf to prob-

The Department of Correc-

tive Services' official re-
sponse to this recommenda-
tion was that it was supported
and implemented.

The Department claimed
that all maximum and medium
security institutions have cells
equipped with an alarm and or
intercom system which gives
direct communication to prisen
officers. Al minimum security
prisoners have access to
alarms or are confained in se-

lems during the long hours when
the inmates are locked in their
calls.

Giventhe high rates of salf-
inflicted injuries and infectious
diseases among prisoners, the
need for cell duress alarms is
irrefutable.

The recent Royal Commis-
gion into Abonginal Deaths in
Custody recommended that as
soon as praclicable, all cells
sheald be equipped with an alarm
or intercom system which gives
direct communication to cusio-
dians.

cure units with ready access to
corractional stalf during emer-
gencies.

Preliminary enquiries
showed this not to be the case.

Following an inspection of
the Receplion Prison an inves-
tigation into the maintenance
of the duress alarm system at
the prison was commenced.

The investigation con-
firmed the inmate’s claim and
also revealed similar problems
in other cormectional centres,

the worst being the Remand Cen-
tre at Long Bay, where 70 percent
of thie alarms had failed.

Subsequently, the superin-
tendent of the Reception Prison
directed repairs to be mada as
bast as possible given that the
system was old andin a bad state
of repair.

A follow up inspection in
February 1983 satishied officers
of the Ombudsman that the prob-
lem was under control especially
as three of the five wings in the
Reception Prison would shortly
be closed.

The alarm system at Long
Bay's Remand Centre was anti-
quated and considered to be un-
reliable and beyond economical
repair.

The Ombudsman's investi-
gation spurred the Corrective
Services Department into com-
mencing the instalment of a mod-
emn computerised alarm system.

However, as of April 1933
only eight of the 232 cells at the
Remand Centre had the new sys-
tem. When asked how inmates
who might need urgent assist-
anca during the night could attract
attention in the meantime, the
department rephedthatthey could
‘use the tried and tested method
of creating a noise (kicking doors,
banging windows, calling out)”.

Clearly, the department is
aware that the siluation is unsat-
isfactory but has been hamperad
in remedying the problem quickly
by resource constraints and other
priorities.

The department has re-
guested funds 1o fit out the re-
maining cells in its 1993/1904
minor works budget. ®
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FﬂrEWE“ fo CIP cond from page 16

to quite specific calls for recep-
tion, screaning, induction and
assessment of new inmates.

Thizs new centre will now
process most new prisoners in
the NSW system, providing a
mare thorough evaluation oftheir
progress throughthe system and
eventual placement.

Maost prisoners will spend
na more than 10 days in the
prisonwhile they are interviewed,
tested and classified.

On paper the new arrange-
ments offer a mora thorough ini-
tial assessment for new inmates.
They also increase the opportu-
nity for prison staff o identify
any early problems, which could
possibly reduce suicide and self
harm attempts in prison; an is-
sug of major concem,
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There also will be calls far
both segregation and stnct pro-
tection inmates wha hava no raal
place in the Remand Cantra. As
wiall, Ihe centra continiestobe a
full-time working prison with sev-
aral successiul industries.

While the renovations bring
certainimprevements, the amal-
gamation itself has created po-
tential problems.

Entry for padastrians is now
through what was the Industrial
Cantre gate and you have o
walk through a tunnel at the rear
of that prison through to the new
reception area. it's apparently a
long trek unpopular with staff
and inmates. Vehicles can still
gnter through the old CIP gate.

While the need o super-
vise two physically separated

areas has created some new
management problems, nathear
the CIP nor the Industrial Centre
were exactly perfect examples
of 20th century gaols in the first
place.

They were (and the new
prisom still is) the result of almost
a century of unsatisfactony reno-
vation and compromise, Fortu-
nately, staff ratios have been
maintained.

Obviously these changes,
particularly in Comective Serv-
icas in NSW, do not come easily.
The stalf, particulary, have some
adjusting 1o do.

Mevertheless, any system
that aliows betler first up as-
sessment of inmates can not ba
all bad. We await the rasult with
inerast, &
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Introduction

The following chapter comprises the Ombudsman’s Annual Report on his obligations under the
Freedom of Information Act 1989, as required under section 68 of that Act (as amended on 17 December

1891).

This report includes commentary on FOI issues, annual statistics, a summary of a significant
number of FOI complaints received during the year, and a section - Procedural Pitfalls - detailing soma
questionable FOI procedures uncoverad when axamining vanous FOI complaints. It is hoped this
infarmation will illusirale how the FOI Act is being used and will contribute to a betier undersianding of
the Act in the community generally. The report is also aimed at FOI specialists and practitioners
attempting to interpret and apply the Act regulardy without the assistance of a centralised and

coordinating FOI unit.

FOI Statistics

During the financial year of
July 1992 - June 1933 the Om-
budsman received a total of 81
complaints undar section 52 of
the FOI Act. This figure is an
increase of one third in the
number of complaints received
in the previous financial year.
The increase appears to be a
result of a rise in public aware-
ness of freedom of information
issUes.

During the year, 76 com-
plaints were finalized by the
Ombudsman.

} Twelve complaints were
not within the urisdiction
of the Ombudsman (for
example, the complainant
had not sought an internal
review}.

P Two complainis were
withdrawn.

} Fifteen complaints wera
resolved as a rasult of the
intervantion of tha Om-
budsman.

} Seven complaints were
declined due totha limited
resourcesofthe Ombuds-
mmian.

} Sixteen complaints wara
declined after preliminary
enquirias because the
Ombudsman agreed with
the determination of the

agency to exempt or to
refuse to amend the sub-

ject documents.

HNineteen complainis
werg declined because
thera was mo utility in
pursuing the matter (o
axample, in four cases
the complainant alleged
the agency hebkd furher
documentation and the
Ombudsman found no
evidenceto suppor such
an allegation; in two
cases the complainant
sought a subpoena for
the documents in related
cour proceedings; intwo
cases the complainant
could easily obtain the
documents under the
provisions of another
Act; in two cases the
Guardianship Board pro-
vided documents out-
sidethe provisions ofthe
FOI Act, claiming ex-
emption from the Act
under saction 10; in two
casesthe application for
documents had been
made nearly three years
betora and was there-
fore considered too re-
moteintime; inone case
the complainant had no
interast in the matter),

¥ One invastigation was

discontinued because s0me
documents wera released
by the agency during the
investigation and the com-
plainant had lost all interast
in the matter,

¥ Fourcomplaints proceedad
io a repo of conduct under
section 26(1) of the Om-
budsman Act.

The Ombudsman is attempt-
ing to resolve as many complaints
as possible by conciliation. The
success of such a policy is re-
flected inthe above figures, where
fifteen complaints were resobed
as a result of the imervention of
the Ombudsman.

It is the intention of the Om-
budsman fo become more per-
sonally involved in FOI complaints
with a view 1o changing the culture
of government in NSW to make it
mare publicly accountable and to
extend the philosophy of opengov-
ernment, and the provision of in-
farmation to the public,

The Ombudsman is currantly
investigating eight complaints and
anticipates delvering up 1o five
final FOI reports under section
26(1) ofthe Ombudsman Act within
the nexi twelve months.

During the year, the Ombuds-
man did not receive any FOIappli-
cations for documents held by his
Oifica. &
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Ombudsman’s Note

During a business visit to
New Zealand | became inter-
ested in the New Zealand Om-
budsmen's approach to com-
plaints received under the Offi-
cial Information Act, the New
Zealand equivalent to our state
and federal FOI Acts.

| had been considaring the
application of aRemative dispute
resolution techniques to the Of-
fice's complaint handling gener-
ally, including the majority of FOI
complaints. The NMew Zealand
complaint-handling structure in-
corporates such technigques,
emphasising resolution of com-
plaints rather than formal inves-
tigative procedures. Subse-
quently, | sent an investigation
officerexperiencedin FOl o New
Zealand to study their methods
im dhetail.

The officer's report affirmed
my belief that the Ombudsman's
external review function under
the FOI Act should emphasise,
where possible and appropriate,
resolution rather than investiga-
tion. Tothis end, | intend to make
FOI a parsonal priority. Where
possible, | will speak with the
chief executive officers of agen-
cies if it appears a determination
may be incomrect, my aim being
1o actively change the culture of
secrecy which continues to per-
vade our state bureaucracy.

Resources permitting, | am
invalving my Office more actively
in FOI training and information
provision, This wasoncethe role
of the Premier's FOI Unit, which
intreduced FO 1o this State and
was closed down far too early,
as | have often stated previously.
If the unit had continued, the
objectives of the FOI Act would
have more successiully bacome
part of government habitude and
practica.

Last year's annual repon
commented upon the closure of
the FOI Unit in the context of the
lack of any regulations govern-
ing the information to be includad
in agencies’ FOI annual reports,
the lack of any provision for a
compilation of FOI statistics
statewide, and the lack of any
regular analysis of the operation
of the Act. | concluded that the
lack of regulations would lead to
FOI annual reporis of seriously
inadequate content and format,
and to many agencies failing to
report at all as no central unit
existed 1o moniter and to report

upon specific FOI compliance.

The Director General of
Premier's Department re-
sponded in a report which de-
fended the dissclution of the FOI
Unit on the grounds that it had
been established to facilitate the
introduction and implementation
of the FOI Act, and that these
objects had been achieved, by
all criteria, very effectively and
smoothly, atthe time of the unit's
closura.

The report admitted that a
regulation covering the conlent
of FOI annual reports should
have been made, but that a cir-
cularof June 1991 pointed to the
agencies’ obligations o reporl.

Unforiunately, whila that
circular stated those obligations
quita strongly, it did notimposea
legal obdigation to comply with
them as they were not regula-
tions. Strong anecdotal svidance
points t© the “obiigations” as
having been honoured more in
the breach than the cbservance.
Since | pointed to the lack of
regulation, a regulation has been
made, which requires standardi-
sation of FOI reporting.

However, thera remains no
provision for regular compilation

R —

and analysis of sach agency's
statistics. Agencias’ FOI annual
reports will continue to be pub-
lished individually.

The Director General's re-
port claimed the FOI Practition-
er's Network was in the process
of gathering a central bank of
FOI statistical information from
over 40 agencies which would
“provide a sigrificant sample that
will givie & guide to the operation
of FOV in NSW™. This is not really
&0,

Since 1589 thera has been
an FOI software package used
by soma agancias. Under the
initiative of Mr Phillip Youngman,
FOI Manager of the RTA, that
package was recently updated
and improved with funds pro-
vided by Pramier's,

The network has indicated
s willingness o act as a reposi-
tory for the annual results of the
revamped FOI software pack-
age, once distribution rights have
been negotiated and instalation
in agencies has occurred.

Whila | hope the package
will be adopted by sufficient
agencies to make collation of
results useful, | think such an
outcome is doubtful,

| aleo think it is question-
able that the members of the
network would have the time to
do the necessary work. By way
of comparison, a ong-off ra-
saarch project undertaken by Dr
Margaret Allars of the University
of Sydnay’s Law Faculty into the
operation of FOI in NSW has
employed a fulltime professional
assistant andthetask hasproved
maost demanding.

While | wish the network
wallin its efforts, in my view only
a continuing unit with statutory
power and sufficient resources
can adequaltely collate and

conl on page 143
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Some Fec:‘rures of the New Zealand
Official Information Act

The New Zealand Official
Information Act could fairdy be
said to be radical in comparnson
tothe NSW Act. is purposes are
wide-ranging and the exemption
clauses are few, with a public
interest requirement applicable
to most of them.

The Act’s purposes are to
incraase progressively the avail-
ability of official information so
that the people of New Zealand
can participate more effectively
in thair government, to promate
the accountability of ministers
and officials, to provide proper
access to personal information
and o protect official informa-
tion to the extent consistent with
the public interest and the pres-
arvation of personal privacy.

There is no internal review
process in the New Zealand Act
and no district court or Adminis-
irative Appeals Tribunal option,
g0 most initial refusals by gov-
ernment result in complaints to
the Ombudsmen.

The New Zealand Act pro-
vides access o most types of
information, including cabinet
documents, and applies to all
government bodies except for
some aspects of Internal Rey-
enue’swork. The Act has conse-
quently gained a very high pro-
file. One news bulletin broad-
cast recently in Wellington con-
tained referance to four sepa-
rate sets ofinformation released
under the Official Information
Act,

Under the New Zealand OI
Act the Ombudsmean nead only
tarm the opinion that tha request
for information should not have
bean refused to make a final
repart. Such reporis will recom-
meand the release of documents

142

and under the New Zealand Act
such recommendations must be
implemanted within 21 working
days, unless an Order-in-Coun-
cil is imposed. Few if any minis-
ters have ever sought an Order-
in-Council, which must be signed
by the Govemor General.

The High Court is the only
avenue of appeal from the Om-
budsmen's decisions. On three
occasions an Ombudsman’s rec-
ommendation that certain infor-
mation should have been re-
leased has been challenged in
court. In sach casa the ocourt
found in favour of the Ombuds-

AR,

Investigation
Processes Compared

The Mew Zealand Act au-
tharises the Ombudsmen to in-
vestigate and review decisions
made under the Act, including
refusals to release information.

If the NSW Ombudsman
chooses to investigate, the FOI
Act stipulates that the investiga-
tion be of the conduct of persons
or bodies in relation to the
determinations.

The New Zealand Ombuds-
men are required to make re-
ports when they are of the opin-
ion that a request should not
have baen refused. The NSW
Ombudsman Act, under which
all FOI investigations must oc-
cur, requires the Ombudsmanio
report when he identifies “wrong”
conduct as dafined in tha Act.

TheNSW model, therefore,
resiricts the Ombudsman to find-
ings direcied at people or or-
ganisations, whereas the Mew
Zealand framework allows find-
ings directed at decisions. While

claarly every decision is linkedto
the person who made it, there is
considerably less threat con-
tained in an investigation of a
decision than in an invastigation
of someong's conduct.

The resolution proceduras
generally adopted by the Mew
Zealand Ombudsmen no doubt
benafit greatly from this lesser
personal threat, Authorities will
be more prepared to listen, feel
less attacked, and will be more
willing 1o discuss their decisions
openly when the inquiry cnly re-
lates to interpretation of the law.

Tha NSW Ombudsman is
required, if he proceads o inves-
tigation, to identify by formal
notice tha conduct and the indi-
viduals undear imvestigation. The
procedural fairness require-
mems of the Ombudsman Act,
which the nolice is designed in
part to meet, were devised many
years before the Ombudsman
gained an FOI function.

Tha natice is at best intimi-
dating and may well be inappro-
prigte in the FOI context, espe-
clally when the investigation is
looking only at the ment of a
decizion 1o refuse documents.

Atpresent noway has been
devised to meet the require-
ments of the Ombudsman Act
and at the same time reducea the
ominous tone of the notice of
investigation,

Consequently, the Alterna-
tive Dispute Resolution (ADR)
procasses which are being de-
veloped will be, wherever possi-
ble and appropriate, pursued
prior o investigation, with the
Ombudsman seeking to speak
personally with chiet executive
officers as early as possibla in
the process. @
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The Positive Outcome of Resolution

The following articles con-
tain refarances fo exemp-
tion clauses in Schedule
One of the Freedom of
Information Act. The
clauses mentioned are
given in full at the and of
this chapfer.

The Ombudsman's empha-
sis on ADRA processes is in line
with an increasing trend within
the genaral community towards
ahternative dispute resolution.
ADR can allow for a quick, inex-
pensive and satisfying sobution,
Thetollowing complaint received
under the Freedom of Informa-
tion Act exemplifies the value of
alternative dispute resolution.

The applican in this case
was a non-profit organisation -

Ombudsman'’s Note cont

analyse FOI statistics and max-
imise compliance with the new
annual repon regulations.

| will continue to experi-
enca difficulty in my external re-
view function while thera is no
regular analysis of the operation
of the Act. My decisions con-
tinue to ba made without an up-
lo-date context and there re-
mains a dearth of jurisprudence
from the NSW District Court.

In New Zealand, the Om-
budsmen distnibute to all agen-
cies they have contact with in
relation to the O Act, their Prac-
tise Guidelings. The Guidelines
are also published in newslet-
ters of organisations such as the
Local Government Association
and the School Board Trustees

the Homelass Children's Asso-
ciation. In the early 1980's, the
association was provided with
Crown Land inthe Gosford area,
known as Mangrove Mountain,
to accommodate homeless chil-
dren. A board of rustees was
appointed 1o manage the land,
although the association main-
tained effective day to day man-
agement.

After a number of years,
therewas general concern about
the level of care for the children
at Mangrove Mountain. Follow-
ing extensive negolialions and
consultations, the minister re-
sponsible for the Department of
Conservation and LandManage-
mant began legal action to have
the association removed from
Mangrove Mountain.

Solicilors acting on behali
of the association subsequenthy

applied to the Department of
Conservationand Land Manage-
ment under the FOI Act for ax-
tensive documentation relating
tothe management of the land at
Mangrove Mountain and the de-
cision to evict the association.
The department provided
access to a lot of material, but
withheld sixteen documents un-
derclausa 9 of Schedule 1, claim-
ing that the documents were pre-
pared for the course of decision
making functions of the depar-
ment and the minister, that a
release of the papers could dam-
age an understanding of confi-
dentiality between senior offic-
ers and could adversely effect
the future range and qualdy of
advice offered by relevant per-
sonnel. For these reasons, the
department claimed a releasa of
the documants was not in the
public inerast.
coni on page 144

Association. These distribution
measures pay handsome divi-
dends by enabling agancies to
“think ke the Ombudsmen” in
determining official information
applications.

Thiz reduces the number
ol complaints, shows the Om-
budsmen 1o ba complataly open
with theair current interpretaton
of the Act, and is a valuable
educative tool for practitioners.
Appropriate resources for a simi-
lar educative initiative by this
Office would contribute to more
open govemment in NSW,

A preferred scenano, how-
ever, would bethe reinstatement
of the FOI Unit. | believe FOI,
being a valuable and potentially
powerful tool in achieving a pro-

MNEW Umbuedsman Annueal Report 1983

grassivaly more open and ac-
countable bureaucracy, requires
a continulng strong guide and
educator, because secrecy,
paranoia and patronising atti-
ludes continue 1o characterise
much of the bureaucracy.

Such attitudes are so firmily
antrenched that they are likely 1o
ramain in place unless FOI prin-
ciples are, for a long period,
brought energetically and regu-
larly 1o the attention of the gov-
ernment's administrative arm. #

David Landa
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Resolufion com

Following & complkaint from
the soliciors representing the
association, the Ombudsman
made preliminary enquiries with
the department. As a resull of
examining all ralevant issues, as
well as the sixteen documents,
the Ombudsman concluded that
many of the documents wara not
appropriately exempl, even al-
lowing for the fact that the pa-
pers contained submissions from
ministers, senior departmental
personnel and a senior magis-
frate. An important factor influ-
encing the Ombudsman's view
was that a final decision on the
issue had been taken, in that it
had been decided to remove the
Association from Mangrove
Mountain.

Rather than begin a formal
investigation of the matter, an
officer of the Ombudsman met
with the acting Director-General
of the department and two other
senior officers to try to resolve
the matter.

The Ombudsman said the
argument that officers would be
less forthcoming in their future
advica should the documents be
released was not sufficient rea-
son in tsel to exempt the mate-
rial.

Such an opinion is sup-
parted by a number of imponant
judicial decisions handed down
in FOI appeaals.

Az a result of the meeting,
the acting Direclor-General un-
deriook to review his determina-
tion, stating thatas a result ofthe
new information presented by
the Ombudsman, he now felt
much of the material could be
redeasad to the association.

Following the meeting, the
salicitors forthe association wens

imvited by the Director-General
toaxamine all sixteendocuments
and to make copies.

Clearly, the matter has
bean resolved to the benefit of
all parties. A lengthy, costly in-
vestigation by the Ombudsman
was avoided, with the applicant
receiing access fo the docu-
ments.

The concilialory approach
ofthe acting Director-General of
the deparimenti, Mr Michael
Ockwell, is to be applauded.®

Amendments to the FOI Act

On 1 July 1992 the FOI Act
was amended in a number of
significant ways and the precise
changes were detailed in last
year's annual repor.

From the Ombudsman's
expenence, it appears that the
changes have worked wall and
can be seen to axtend the pub-
lic’s right to information held by
the govemmant.

The twenty one days pro-
vided for an agency to determine

applications for documents has
naturally led to the faster provi-
sion of information to applicants
in a kot of cases. Howaver, as
expected, the Ombudsman has
saen an increase in the numbar
of deemed rafusals, owingtothe

shorter response penod.

In two recent complaints,
the agencies did not provide a
determination within the initial
twenty one day period as the
agencies were unaware that the
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FOI Act had been amended,
beliaving they still had forty five
days to respond. In these two
cases, the applicants applied for
an mnternal review of the deemed
refusals, leading to the agencies
discovering they should have
determined the applications
within twenty one days.

The refusal of an agency to
dealwith an application because
it had not received an advance
deposi from the applicant can
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Amendments to FOI Act cont

now be reviewed by the Om-
budsman. Such an expansion in
the external powers of the Om-
budsman is welcome and the
Office currently is considering
complaints where the applcants
have objected to the imposition
of an advance deposit.

The intraduction of section
52(6){a) of the Act provides the
Ombudsman with the discretion
to recommend that the release
of a document would, on bal-
ance, ba in the public imterast
@ven though access has been
refused because it is an exempt
document. At this stage, the
Ombudsman has notinvoked the
provision, however, considera-
tion is currently being given to its
use. In deciding upon the merits
of an agency’s determinations,
the Ombudsman is examining
whetherthe publicinterest would
be served by a release of the
exempt document. This is not
anly in relation to those clauses,
such as 9 and 13(b), which con-
tain a public interest sub-clause,
but indeed is the case with re-
specttoallthe clauses of Sched-
ule 1. The Ombudsman is com-
mitted to the concept of open
government and he views the
public interest as the ultimate
test as to whether documents
should remain exempt or not.

Since the FOI Act was in-
troduced in 1989, section 16(2)
limited the right of peopla’s ac-
cass 1o documents held by bocal
councils to those documents
which concern the applicant’s
personal affairs. Section 16(2)
was an unwigkdy and confusing
provision. The involved nature
of the Act, as far as councils are
concamed, was made aven mong
complax by section 16(2). Au-
thorities and applicants alike
were confused asto, firstly, what
constituted personal atfairs and,
secondly, as to how an applica-
tion for documents held by coun-

cils was o be determined or dealt
with under the Act, Many coun-
cils drafbed their own, idicsyn-
cratic FOI policies.

On 1 July 1993 saclion
16(2) of the Act was repealed
following the proclamation of the
new Local Govemment Act 1953,
Councils are now subject 1o the
full provisions of the Act and
applicants have the right to re-
quest documents from councils
which concam information cther

on the right of individuals to seek
information from local govem-
ment but also as a burden which
resulted inunnacassany work for
his Office, councils and appli-
cants genearally.

Councils also are now
obliged, like all other agencies,
to regularty publish copies of their
slatements of affairs and sum-
maries of allairs as described in
saction 14 of the FOI Act. Pravi-

: ously, councils were axampt from

than their perscnal affairs. such publication un-
der section 13 of the

FREEEDM O INFOEM & THIN AT 198% Mk, % E%Tm'l?*r: 1‘3 Jﬂﬁ
amended o bring

councils under the

BEw 0L TH wends mﬁm

ﬁ Also mentioned

TABLE OF FRIVERONS: in last year's annual
repon was a proposal

A i e N A by the Department of
i - Local Governmeantto
b B include councils in
e i, gl oo the provisions of sec-
i LFL';‘_'-'":'—_"?—"“'*T’""'"""‘ tion 30 and clause 5
T e T e e s of Schedule 1 of the

” :"‘"‘“"3;1'“_ ik of i FOl Act, which cover
Fal N bt TS T el TS mﬂ._““‘m mm

i S o i g (s i o intergovernment
Il ﬂ'—i‘&__ﬁ'ﬂ‘:- relations. Such an
= ;__Hm-—____'"""' amandment would
E“="'.".' T have meant that an
3. Dt o agency holding docu-
e mants concerning
Tl E the afiairs of a coun-
cil, and vice varsa,

While the Ombudsman
agrees with the repeal of section
16(2), a move which should have
occurred well before 18993, he
anticipates an increase in appli-
catons 10 councis and, conse-
quantly, an increased number of
complaints to his Office. From
his experience in dealing with
FOI complaints relating to coun-
cils, the Ombudsman viewed
section 16(2) not only as a imit
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woulkd have been re-
quired to consult with the council
prior to releasing the documents
in response o an FOI request.

Az a result of submissions
by the Ombudsman to the de-
partment arguing against such
an amendment, councils have
not been included under the pro-
visions of section 30 and clause
5 of the FOI Act. @
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State Rail Saga

Last year's annual report
detailed an investigation into the
conduct of certain officers of the
State Rail Authority (SRA) fol-
lowing a complaint received from
Mr Vincant Meary.

Mr Meary, who was a sen-
ior engineer with the SRA, had
originally submitted an FOI re-
quest for three documents.

The first document con-
cemed two SRA task force re-
ports relating to iregular prac-
tices in the expenditure of SRA
capital works funds, while the
second document was also a
report, drafted by the SRA’s in-
ternal audit section, on selected
consultancy payments o private
companies. The third documeant
comprised papers relating o the
awarding of a tendar for the Syd-
nay’Strathfisld'Sydenham Train
Describar System. Mr Naary
claimed the tender for the sys-

tem was based upon very poor
quality specifications.

Initially, the SRA refused
Mr Neary access to virtually all
the material, excapt for some
information inthathird document

During the course of the
investigation, the SRA obtained
legal advice from the Crown
Solicitor regarding exemplion of
the documents. Based on such
legal advice, the SRA released
to Mr Neary all information in the
documents except matarialinthea
two task force repons relating to
the business or personal atfairs
of third parties.

InJanuary 1893 the Deputy
Ombudsman handed down his
final report into Mr Neary's com-
fﬂumt The Deputy Omibudsman

nd that the l:mgmal detanmi-
nation by the SRA to withhold
virtually all information from Mr
Neary was wrong.

The only information the
Deputy Ombudsman felt may be
appropriately exempt was infor-
mation contained inthe task force
reports concerning the business
or personal attairs of individuals
OF CoOmpanias.

As such, he recommended
that the SRA release, in full, the
task force repons to Mr Neary,
but that individuals or compa-
nies who objected to the release
of their business or personal af-
fairs be given the opporiunity 1o

Ombudsman, however, was not
of the opinion such conduct
stemmed from improper motives.

In attempting 1o comply with
the Deputy Ombudsman's rec-
ommandations, the SRA sub-
mitted that if information in the
task force reports was released
to Mr Neary, the SRA may be
exposed to actions for defama-
tion or breach of confidence by
third parties.

Section 64 of the FOI Act
provides pratection 1o public au-

 FOI

appeal to the District Court
against such releasa.

Inan etfort to guard against
the problems experienced in this
matter, the Deputy Ombudsman
also recommended that the SRA
make clear o outside consult-
ants, when seeking reports, that
any document they provide to
the SRA may be the subject of
an FOI application.

The Deputy Ombudsman
also tound that the manner in
which one SRA officer dealt with
his enquiries into Mr Meary's
complaint was unreasonable and
could be described as misrepra-
senting the facts. The Deputy

thorities in respect of actions for
braach of confidenca or defama-
tion as a result of the release of
a document in accordance with
a determination.

However, in this instance,
tha SRA would not be releasing
the documents in accordance
with a determination, rather, the
release would be as a result of
the Deputy Ombudsman's rec-
ommendations, hence the pro-
tection under saction 64 would
nat apply.

In arder to gain the protec-
tion of section 64, and to comply
with the Deputy Ombudsman’s

Canl page 147
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Corrective Services Correct? memerm

Last year's annual repor
mentioned an investigation info
the processing of a Freedom of
Information application by the
Department of Comrective Serv-
ices.

The applicant was the chief
of staff of the Leader of the Op-
position. The application was for
information documenting minis-
terial excpendiurne from June 1988
to December 1990

The applicant’s complaints
to the Ombudsman included the
imposition of excessive charges
(more than $5000 after a 50 per
cent public interest reduction),
delays in the provision of ac-
CE55, inappropriate access pro-
cedures, and that the copying of
information was prevented de-
spite access having bean given
by inspection.

The Ombudsman issued
his report on the matter on 10
June 1993,

State Rail 5aga cont

He made the following rec-
ommendabons:

P compensation of $4.112
be paid to the Leader of
the Cpposition via the ap-
propriate Premier's De-
panment program.

» the Freedom of Informa-
tion Act be amanded and
regulations chamged so
that an upper limit be
placed on charges for FOI
applications and that ac-
tivities for which charges
may and may not be made
are prascribed in reason-
able detail.

b the Commissioner for the
Department refer the rec-
ommendations relating to
the amendments tothe Act
and regulations, and a
copy of tha report, to tha
Premier, as Minister ad-
ministering the Act.

» copies of certain files be
released to the Chief of
Saff of the Leader of the
Cpposition in their an-
tirety, and that transac-
tion repors of the Minis-
ter's cost centre for the
pericd covered by the ap-
plication be printed and
given to the applicant.

» the Department devises
and adopts a policy in re-
lation to FOI charges and
other procedures. The es-
sential content of the
policy was outlined in the
recommendation,

The repon also identified a
number of administrative prac-
tices in the processing of the
application which were of con-
cem. Four ofthese are deall with
in the section of this chapter
entitied Procedural Pitfalls, @

recommendations, Mr Nearywas
invited to make fresh FOI appli-
cations for the task force reports
g0 the SRA could provide him
with a formal determination.

On 19 July 1993, tha SRA
informed the Deputy Ombuds-
man that it had released to Mr
Meary, after determining his fresh
FOI application, complete cop-
a5 of the task force repors.

Mr Neary subsequently
confirmed he had indeed re-
cenved the reports. Such release
meant the SRA had complied
with both the recommendations
of the Deputy Ombudsman, fi-

nally bringing the investigation
of Mr Neary's complaint to an
end.

Az a result of the problems

. I
(didaiiza])
(W FOI
3o 0O
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experienced with Mr Meary's
complaint, the Ombudsman in-
tends o recommend io Paria-
ment that the protective provi-
sions of section 64 of the FOI Act
be extended to include release
of a document by an authority as
a result of a recommendation
made by the Ombudsman.

He also intends to recom-
miend that seclions 65 and 66 of
the FOI Act, which give similar
protaction in relation to, respec-
lively, certain criminal actions
and personal liability as a result
of the release of documents, be
amendad in the same way. @
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Second Schedule Hospitals -
FOI Too Much?

An applicant made an FOI
request to a country hospital for
access to all documents relating
to his employment history and
proposed

pital, including board documents
relating to an interview panel.
The applican received a
minimal amount of documenta-
tion, while other information was
exempled under clause & of
Schadule 1 of the FOI Act.

The applicant remained
comvinced that the hospital still
held documents that wers sub-
ject of his application which had
nol been addressed.

This Office made written
preliminary inquires of the hos-
pital asking questions and re-
questing copies of tha FOI file
and of the exempt documeants.

Sixteen weeks and a
number of phone calls later, onlky
a faxed response to the gques-
tions had been received. The
Ombudsmanpersonally wrote to
the CEO of the hospital seeking
a reply within seven days. More
than three weeks later, as no
response had been received, an
investigation was commenced
of the determination of the FQI
application and of the apparant
failure to respond to comaspond-

Bnca.

Answarstoquestions, such
aswhether any information olher
than that released to the appli-
cant existed, weare required by a
certain date. More than a month
after that date the CEO re-
guesied an extension of time.

Mare than a month after
the extended time the informa-
tion had stil not bean received
and the action of summoning the
CEOQ to Sydney to answer ques-
tions was considerad. However
hiz response was receivad on
the same day.
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That response revealed,
among other things, that there
were interview nates covered by
the application that had notbaan
dealt with under the application.
it was concluded the inferview
noles fell within the ambit of the
apphication and that failure to
deal with the notes amounted to
deemed exemption.

This Otfice required copies
in order 1o complete its external
review function.

The CEO, while claiming
ha had na problam rebeasing the
notes directly to the applicant
and promising to release them,
did not.

When contact was at-
tempted he was on leave, he
then did not respond 10 a mes-
sage, and, finally, when contact
was made it was his last day of
amployment at the hospital.

Headvized he had notbeen
able to send the interview notes
to the applicant because they
had been sent more than a year
earlier, in his absence, to the
regional office.

The regional office, predict-
ably, had no knowledge of the
notes and they were never found.

When the response to pre-
minary enquiries was senously
delayed, it was abundantly clear
to this Office that the hospital
had neither the time nor the re-
sources to appropriately deal
with FOI applications and cer-
tainly was not able to deal with
an investigation by the Ombuds-
man.

It appeared thal. while in
this specific case there was ob-
vious inafficiency on the pan of
the CEO, rural second schedule
hospitals in general would be
likely to have problems dealing
with the requirements of the FOI
At

Case Study

Consequently, inhis repor
the Ombudsman not only made
adverse comment in relation to
the CEO's conduct, but also ad-
dressed the general issue by
recommending that the FOI unc-
tion of principal officers be re-
moved from second schedule
hospitals and given to the De-
partmant of Haalh.

Prior to the issue of the
report, the Minister for Health
Services Management advised
action had already been taken
onthe recommendation. The min-
ister's approach slightly
amended the recommendation,
giving delegations for initial
determinations to the regional
director or a senior regional of-
ficer, and internal review
determinations to the Director-
General, who, twas anticipated,
would in most cases delegate
the determination to the appro-
priate regional diractor,

The minister sent his rec-
ocmmendalions o the Premier
on 9 April 1952. As at time of
writing (early July 1953} the regu-
lations remain unchanged.

However a restructure of
the seacond schedule hospital
system has in the view of the
Department made a change to
the regulation unnecessary.

Theapproximately 130 sec-
ond schedule hospitals have
been organised into 23 Rural
Heahh Districts each with a gen-
aral manager. Individual hospi-
talsincountry NSW are no longer
listed on the schedule of the
Public Hospitals Act. Instead the
Rural Health Districts are now
listed in that schedule. Conse-
quently for the purposas of the
FOI Act, the deparment antici-
pates the districts will be large
anough to maintain sufficient FOI
axpertise. @
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SES Contracts - To Release or Not?

Most of the details of employment contracts between Senior Executive Service
(SES) staff and government authorities are generally not known to members of the
public. The following complaint highlights some important public interest concerns

regarding SES contracts.

A large public sector union
applied to Pacific Power for the
antire SES contract of Pacific
Power's Manager of Employee
Relations.

All that was releasediothe
union was a pro forma copy of
the contract, which contained
nothing more than standard
clauses of any SES contract.

The material specifically
relating to the contract of the
Manager Employee Ralations
wias withhald from this union un-
der clauses 8, T(1}c) and 9 of
Schedule 1.

Pacific Power argued thal
a releasa of some of the infor-
mation would be an unreéason-
able disclosure of the personal
affairs of the Manager of Em-
ployee Relations, while the dis-
chosure of other material would
be likely to have an adverse
effect on Pacific Powerss ad-
ministration and would prejudice
the conduct of industrial rela-
tions.

It was further claimed that
areleasaoftha documents would
reveal material recorded for de-
cision making funclions and
would be contrary to the public
interest,

Following release ofthe pro
forma copy, the union indicated
to the Ombudsman they were
not seaking any information in
the contract which related to the
parsonal affairs of the Manager
Employea Helations, such as
details about his remuneration
and employee benefits.

What th union sought was

information relating to the duties
and performance criteria of the
position.

Soon after receiving the
complaint, an officer from the
Ombudsman's Otfice made pre-
iminary enquirias into the mat-
ter and found that the reasons
Pacific Power relied upon to ex-

“Astherawas
no Information in
the contractwhich
was sensitive, the
exemption of the
documents by Pa-
cific Power was
considered to be
unreasonable. "

empt much of the contract could
not be sustained. As such, a
formal imvestigation of the deter-
mination to refuse access 1o the
documents was commenced.

The Deputy Ombudsman
concluded that Pacific Power's
exemption of the statement of
duties and performance criteria
of thie position was wrong.

Mone of the documents in-
volved were of a preliminary na-
ure which conmtained opinion,
advica or recommeandations ob-
tained for decision making pur-
poses. Therefore, clause Scould
not be applied to any of the infor-
mation.

Ag the union did not seek
any information in the SES con-

tract which related to the per-
sonal atfairs of the Manager
Employee Relations, the exemp-
tion of information under clause
6 was no longer relevant.

Additionally, the use of
clause 7(1)(c) was nol consid-
ered appropriate because a re-
lease of the statemant of duties
and performance criteria could
nol reasonably be expected 1o
have an unreasonable adversa
gfiect on Pacific Power's busi-
ness affairs.

it was observed that the
performance criteria for the po-
sition had been compiled from
wiritten material circulated among
a number of statf for commant
prior to the formulation of the
SES contract.

As there was no informa-
tion in the contract which was
sansitive, the exemption of the
documents by Pacific Powerwas
considerad to be unreasonable.
There was no evidence lo show
that release of the material would
adversely effect the conduct of
industrial relations by Pacific
Power.

Following the release ofthe
Deputy Ombudsman's prelimi-
nary report, the General Man-
agerof Pacific Power advised he
was prepared 1o release to the
union those pans of the SES
Comntract concerning duties and
performance critéria. The union
received all the documents soon
after.

The Deputy Ombudsman’s
final report noted the release of
the material and made no further
recommendations. ®
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The Neighbour Always
Makes Too Much Noise

Councils throughout New
South Wales reguiarly recaive
camplaints objacting 1o tha ac-
tivities or proposals of people or
businassas. In many instances
the person Or company com-
plained aboul wants o know who
has complained and what ex-
actly has been said about them.
The most expedient way to find
out is o apply to the council
under the FOI Act for the written
complaint or documents identi-
fying the complainant.

Cwver a period of several
manths in 1882, Wallondilly
Council receved a number of
written complaints from Mrs 3
whio was unhappy about the way
in which a transport business
was operating next door to her
proparty. She claimed there was
too much noise emanating from
the site and that the operators
were in breach of the develop-
meant consent for the business.

A short time later, an appli-
cation under the FOI Act seek-
ing access to Mrs 5's lefters of
complaint was kodged with the
council. The council consulted
with Mrs S under the consulta-
tion provisions of the Act as o
whether she felt a release of the
letters would be an unreason-
able disclosure of her parsonal
affairs, Mrs S did not consent to
the release of the letters. The
council was of the opinion a re-
lease of the letlers was not an
unreasonable disclosura of Mrs
S's personal atfairsunder clause
6 of Schedule 1 of the Act and
proposed to release the material
to the applicant. Mrs S com-
plained tothe Ombudsman about
coungil's decision to release all
of the letters 0 full,

In deciding whether or not
the letters should be released,
the Ombudsman had to consider

the right of the applicant to infor-
mation held by the council as
opposed to Mrs S's claim that
disclosure ofthe letters would be
unreasonabla. Mrs 5 believed
she had submitted the informa-
tion to the council in confidence
and was concerned she would
be perceived as a troublemaker'
should her identity be revealed
to the applicant. She also felt
ratepayers have the right to for-
ward correspondence on rel-
evant matters 1o councils with-
out the worry that such corre-
spondence will be provided to
third parties.

There also was no avi-
dence to show that the applicant
intended to use the information
in the letters for malicious pur-
poses or intentions not consid-
erad to be in the public interest.
Conversely, thera was some
evidence 1o show tha applicant
wished to usa the information
productively. f was felt a release
of the lettars would not neces-
sarily stop ralepayers complain-
ingto councils about issues which
effect them, Each application for
documents must be looked at
individually and the provisions of

The Ombudsman had to
consider whather or not a re-
leaseofthe letters would amount
Ioanunreéasonable disclosure of
Mrs S5's personal affairs. After
caraful consideration, the Om-
budsmian agreed with the deter-
mination of the council to re-
lease the documents to the ap-
plicant on the basis that such
release would not be an unrea-
sonable disclosure of Mrs S's
personal affairs.

There was no evidence to
indicate Mrs S had submitied
the letters to the council in con-
fidence, whether explicitly or
implictly, despite her later as-
sertions, or that the council had
recewed the complaints on a
confidantial basis.
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tha FOI Act mean that complain-
anmt confidentiality cannot neces-
sarily be maintained in every
case.

Thi decision of the Om-
budsman about Mrs 5's com-
plaint must be seen in context. It
is not necessarily the case that
all written complaints received
by councils abouwt third parties
should be released in full. Each
case, where the FOI Act applies,
must be examined individually.
It should also be pointed out that
a number of councils with opan
access policies for documents
held by them will provide letiers
of complaint about third parties
to applicants outside the provi-
sions of the FOI Act, without
requiring an FOI application. @
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Procedural Pitfalls

FOI practitioners are public officers who have been given the FOI responsibilities of their
agencies as part or all of their duties. The lack of NSW FOI case precedent and the absence of
a support unit specifically charged with helping the public and agencies understand and
properly use the FOI Act means these officers operate largely in a vacuum.

Fortunately, a network of practitioners meeting every three months under the auspices of
the Royal Institute of Public Administration Australia plays an important part in providing
regular forums for discussion and information sharing.

The FOI investigative staff of the Ombudsman attend these meetings and usually give brief
presentations which may, for example, outline recent review decisions of the Office (no
identitying Information being given).

The practitioners suggested it would be helpful if the Ombudsman’s Annual Report on FOI
provided examples of what not to do in the processing of FOI applications. This section seeks

to identify some pitfalls.

-

Corrective Services

On 10 June 1923 the Om-
budsman issued a report on an
investigation intothe processing
of an FOI application by the De-
partment of Corrective Services.
The central issues raised in the
report are dealt with in the casa
note Comective Senvicaes Cor-
rect?, but there were a number
of guestionable administrative
practices identified in tha report.
Four are outlined here,

MNotices of Determination -
Signature and Date

The letter comveying the
determination of the internal re-
view of the application was not
signed by the decision maker
and was not signed within the
period for the making of the de-
termination.

Technically the require-
ments of the Act were met, as
the determination itself was said
o have been made withinthe 14
day timeframe.

However, the Ombudsman
considered that such a practice
wasunreasonable and could lead
to accusations that a determana-
tion had in fact been made &t a
later date - the date of the letter
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notifying the determination -
rather than the deadline date.

The Ombudsman also
considered it inappropriate for
a delegate to sign on behalf of
the decision maker in FOI mat-
ters. Inthis matter there was no
proof that the Director General
had even considered the mat-
ler.

The only memaorandum of
advica with a recommendation
in redation to the internal review
application did not bear the Di-
rector General's assent to the
recommendation and there was
na other documentation which
showed his participation.

The Ombudsman con-
cluded this was, at best, an
indication of sloppy procedure
which was clearly open o abuse
and to accusation. While the
report did net refer to if, sechon
18(3) ofthe FOLACt would seem
to indicate the legislature’s in-
tention that the initial determi-
nation of appiications should
actually be signad and posted
or delivered to the applicant
within the period specified in
the section. A strong argument
could be made that the same
principal applies to the intemal
revigw procass.

An Onus to Consult

The application was of broad
scope, but this did not become
clear to the departmant until just
before the end of the 45 day pe-
riod.

Despite eventually realising
that a very large number of docu-
mants ware involved in a literal
interpretation of the application
and that time was running out, the
department chose to locate every
document subject of the applica-
tion and charged the applicant for
tha vast majority of that time.

Thera was no evidence to
suggest the department ever at-
tempted to negotiate a reason-
ably specific requast.

During the imvestigation the
department argued that considar-
able time and resources could
have been saved if the applicant
had namowed the ambit of his
request,

The Ombudsman firmly re-
jected this position, accepting the
applicant’s argument that it was
the depariment's duty 1o seek to
do this by consulting with the ap-
plicant, not his to approach the
daepartment.

cont on page 152
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Procedural Pitfalls con

Tha Ombudsman hald that
the applicant will almost never
be in a position 1o know how
extansivaly an application
reaches inlo an agency’s infor-
mation systems, approximately
how much information needs to
be recoverad. how much etort
will bé required 1o recover it, and
whether efforts to namow tha
ambit of the application should
be made.

In this matter the evidencea
strongly suggested that the de-
partment did not devise or offer
a reasonable altermativa to the
costly exercise it chose to pur-
sua, even though an excellent
and obvious atemative existed.

As the applicant continued
in his commitment to obtain the
documents he was, he argued,
mnﬂaﬂh'ely locked into the exer-

Role of FOI Manager

The Ombudsman found
that it was unreasonable of the
depariment to reduce to a con-
siderable extent, in relation to
the processing of the applica-
tion, the influence the FOI man-
ager cusiomarily exercised.

Themanagerwas not given
the task of examining the major-
iy of the documents, nor of pro-
viding written advice to the deci-
sion maker after the examina-
tion had occurred, nor of drafting
the letter of determination.

These tasks were under-
taken by two sanior officers in-
axperianced in FOI matters. At
laast one of tha officars had never
deall with FOI before. The FOI
manager was nol even aware
that advice had been sought from
the FOI Unit of Pramier's De-
partmeant.

While an agency clearly has
the prerogative to decide who
will deal with a particular FOI
application, it would seem inap-
propriate for sanior officers with-

out much FOI understanding to
take over, in a specific FOI mat-
ter, the duties of the officer
practiced in and employed for
that role.

Accass by Inspection

Tha maethod of access to
the documents agreed upon by
both parties was by inspection,
with the applicant tagging those
documants he wanted photocop-
iad.

As thare were a large
number of documents, this saved
the depariment a lot of time in
photocopying and saved the ap-
plicant both money and the in-
convenience of copies of a
plathora of marginal material.

The investigation revealed
that the department conductad,
at the end of each day of the
access pericd, an inspaction of
all the documents sat aside by
the applicant for pholocopying.

The deparment justified
this process by stating:

It would be irrasponsible
of the Department not to
be forewarned of any pos-
sibie problams bearing in
mind the nafure of the
documents. The docu-
ments may hawve been
usad publicly and i was in
the best interest of tha De-
partment fo be aware,

The daily inspections oc-
cumed after the granting of ac-
cess and purporiedly after 96
hours of inspection of the docu-
meants prior 1o access.

The Ombudsman con-
cluded that this process indicated
adisturbing and unjustified over-
interest in the copies requested
by the applicant.

More importantly, one re-
sult of the process was that docu-
ments were identified which the
department did not consider were
coverad by the application, de-
spite the tact that 50 many hours
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had already been spent idantify-
ing and examining the docu-
meants,

Photocopies of these were
subszequently refused. The de-
partment argued that it would
not have baan “in ihe spirt of the
Act for [the applicant] to gain
advantage from the nadvertarly
included documants”.

Rt was, in the Ombuds-
man's view however, quile con-
trary tothe spirit of the Act forthe
department 1o gain advantage
by the daily inspection of docu-
ments of which copies had been
requested.

The Ombudsman found
that the instruction to examineg
the documents set aside for pho-
tocopying wasunreasonable, op-
pressiva and improperly discrimi-
natory. The depariment rejected
the finding, arguing that:

-t would appear reason-
able for the Department to
inform itself and/or the
Minister of matters which
might be likely soon o
become the subject of
public debate, provided
that,

{a) [the applicant's] ac-
cass fo documents was
nol impeded,

(b)) there was no imtemt to
daprive [the apphicant] of
copies to which he had
ther g,

(el e was mot charged
for the additional exami-
nation.

The Ombudsman argued
that the point was not that the
depantment's examination of
documents which the applicant
had set aside for photocopying
impeded his access 1o the docu-
mens, or cost himmore, but that
the Department used the fact
that access was by inspection o
discover which particular infor-
matian the applicant was inter-
ested in, to, in effect, gain an
advantage over him.
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This was -antmalar inappro-
priate. An agency's opporiunity
to gauge the sensitivity of mate-
rial requested under FOlis given
bafore access.

The fact thal access can
be given in ditferent ways, as by
inspection, is primarily for tha
convenience of the applicant, and
to provide some flexibility to the
agency on the cccasions section
27(3) may need 1o be invoked, It
is not in order to allow an agency
to gain advantage and an agency
should not use it to do o,

The Ombudsman's conclu-
sion is relevant to all agencies in
MEW. He said that it would seem
reascnable to conclude that, as
a contribution toinformation free-
dom and fair and open debate,
the department's FOI practition-
ers should be encouraged notto
place on permanent record a list
of requested photocopies when
access has been by inspechon,
but conversely should ensure a
list is made for the applicant as
confirmation all copies have been
provided,

Alernatively, if such a list
is kept, departmental policy
should ensure it is used only for
necassary purmposes associated
with the application, such as 1o
confirm with the applicant in fu-
ture which copies were given

and to replace copies the appli-
cant has lost.

In another investigation,
which was discontinued, an
agency was advised that the
widespread practice of granting
by inspection and then
providing copies of a much
smaller number of the docu-
ments is acknowledged by both
agencies and by applicanis asa
sensible approach which saves
both time and paper.

The point was made, how-
ever, that to disallow photocop-
ies after inspection is a wrongtul
distortion of the practice and the
fact it may save an agency in-
spection tima is no justification
whatsoaver.

Schedule Essential

It is best FOI practice, rec-
ommended by the FOI manual
and by this Office, for every docu-
ment covered by an FOl applica-
tian 1o be listed on a schaduls
which shows the decizion as o
release or exemption for each
document.

Wahout such a schedule,
neither the agency nor certainly
the applicant will be in & position
1o kniow exactly what documeants,
and how many, are coversd by

As a matter of procedural
faimess that knowledge is es-
sential to an applcant. For an
agency, the schedule clarhes
exactly which documents were
released and which exempt.

Exemptions

Any exemplions made by
an agency must relate specifi-
cally 1o an ion clausa,
and in terms of section 28(2)(e)
af the Act full reasons for ex-
emption, and the basis of those
reasons, must be given.

Agency Policies

The Summary of Affairs of
an agency must contain all poli-
cias of the agency as defined in
the Act and every palicy must be
available for inspaction and pur-
chasa.

The purpose of the sum-
mary is to enable individual poli-
cigs to be immediatety identified
by the public.

Soma summares are quite
lengthy and, appropriately, the
result of considerable research
to catch all relevant policies,
which has resulted in summa-
ries of significant use not enly to
tha public but also 10 the agen-
cies.

Ganeralumbrella titles cov-
ering a large number of docu-
ments would probably not be
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appropriate in a Summary of Af-
fairs, but if included there should
at least be a specific procadure
for accessing such policies and
a careful explanation of that pro-
cedure ncluded inthe summary.

FOI Training

The experience of this Of-
fice suggests that those given
FOI responsibilities should un-
deriake atraining COUrse as soon
as possible.

Al present courses are of-
fered only by one consuRant.
There is also an FOI Practition-
ers Metwork which meels quar-
lerly.

Details of the meatings
should be available from FOI
staff at the Premiers Dapartment
and members of that network
generally are happy to provide
ad hoc support and advice re-
garding FOI matters.

Information Provision

Qutside the FOI Act

When lollowing information
access Prﬂl:ﬂ'.‘l.llﬂ- outside tha

by a level of service less than
that required under the Act.

For example, provision of
the information provided under
informal procedures should ba
well within tha time frame of the
Act, which, as of 1 July 1892, &
21 days. i the information is not
provided in that time, the appli-
cant may as well have applied
fior it under the Act.

it is important to note that
the FOI Act does not require
reasons 1o be given by appli-
cants as to why they are re-
questing information and, thare-
fore, applicants whose applica-
tions are dealt with by informal
procedures should not be re-
quired to give reasons for their
applications.

coni on page 154
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Whenever an agency is
unwilling 1o release information
informally, the applicant should
be told in a timeframe as closa
as possible to, preferably imme-
diately upon, the receipt of the
request, that an FOI application
for that information could be
mada.

The applicant should also
be helped 1o make that applica-
tion quickly so that any time dis-
advantages sufferad by the appli-
cant due to the initial informal
proceduras is minimised.

Deemed Refusals

in one matter a large
agency failed to make a determi-
nation within the required time.

The applicant requested an
intermal review of the deemad
refusal. The agency apparently
ignored his legitimate request
for review and made an iniial
determination instead, appar-
ently balieving this was the fair-
ast action 1o take.

This Office believed it was
aquestionable practice. Not only
didthe ignoring ofthe applicant's
review request seem very pat-
ronising, but its eHect was to
delay his access to the external
review avenues provided in the
Act, and this in addition o an
already significant delay.

Separate
Applications

An agency informed an
applicant, who had made a wide
ranging application, that each
matter should be the subjeciofa
separate application. In this Of-
fice’s view this approachis ques-
tonable. It would appear rea-
sonable for an application 1o
specity information relating to a
number of separate matters. @
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Summary of Cases

Balow are summarias of a slgniflcant numbaer of FOI
complalnts complated during the year,

Ambulance Service of New South Wales

The applicant, an ambulance officar, was alleged to have
sexually abused a patient whila an duty. The allegation, mada
by another ambulance officar, generated an invasligation.

The applicant applied for all documents relating to the
invastigation, In datermining the applications, the Ambulance
Service refused to provide any documents 1o the applicant.
Clause 18(a){ii) was relied upon, but reasons provided for the
uze of this clause were Insufficient.

The sarvice also wrongly consulied with the officar whao
madea the allagation as to whathar the documants should be
released. The Ombudsman commanced an immediate invas:
tigation of the detarminatiens, wheraupon tha Ambulance
Sarvice released all documanis 1o the apglicanl. Il wWas fe-
waalad tha allagation against the applicani was baselass and
was made maliciously, Becausa all the documants wara ra-
leasad to the applicant, the invastigation was disconiinued,

Annandale Nursing Homes and Community
Saervicas

The applicant sought access 1o his mother's medical
records. Access 1o all documents was to be given, but only on
the condition that a doctor was present during examination of
tha documents.

The applicant wished to examing the decuments alone
and complalned to the Ombudsman.

The Ombudsman informad Annandale Hur:lnn Homas
that it could not compel the applicant to axamine the docu-
ments In the presence of a doctor. The applicant was subsa-
guently permitted to examine the documents alone.

Bellingen Shire Council

Tha council released & retypad facsimile of a letter of
aohjaction to the developmeant of a flood plain graval extraction
business. Information identifying the objecior was deleied,

The FOI applicant objected o the deletions in his internal
raview request. Council decided as a result of the review to
release the objector's name and informed him of his appeal
rights 1o the Ombudsman and the District Count.

He subsequently appealed to this Office, by way of a
complaint, against council's decision. This effectively halted
the ralease of the Information until 8 decision was reached by
this Office.

Inthe meantima, however, the dwﬂaéuar {the FOI appli-
cant) lodged an appeal with the Land and Envirgnmant Court
agalnst the council’s desmad refusal of his devalopmant
application and served a subpoena on council, which included
a reguiremaent for the names of all objectars 1o the develop-
menl. For the names 1o be withheld rom release under the
subpoena, council would have had to argue against their
falaase in Courl.
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Given council's internal review decision,
it was highly unlikely such a position would
have been adopied by the council and the
complaint was declined on the basis of ulility,
as it appeared likely the FOI applicant would
have had access {o the complainant’s nama in
tha near future, The complainant was told ha
could reguest the file to be recpenad if his
name was not released under the subpoena.

Broken Hill Base Hospital

The applican requesied three repons con-
cerning the quality of medical servica in the
Broken Hill area. The hospital’s determination,
which was vary poor, exempted all documents
undaer clauses 13[(b){I){sic), 13({b}{il)(sic),
g(ijsic). The Ombudsman commenced an im-
mediale invesiigation of the complaint. As a
resull of the resignation of the hospital's chiel
axacutive alficer, with whom the applicant had
bean in dispule and the intention of the new
chial axacutive officer to release soma of the
material, the applicant withdraw the complaint.
The investigation was discontinued and the
matier largely resolved,

Building Services Corporation

The applicant sought documents detailing
axact details of the corporation’s miner building
maintanance licence. He was provided with
one documeni, but was unhappy with 15 con-
tant. As a result of negotiations by the Ombuds-
man, the corporation produced publicly avali-
able information on the maintenancae licanca,
which clearly satistied the complainant's ra-
guesl. The complainl was resolvad,

Byron Shire Council

The applicant requested a tape of a coun-
il maeting. The council maintained that the
tape was not a council document and refused
the applicant access. Following discussion be-
twaen the Ombudsman and the council, it was
gstablished that the tape of the councll meeting
was 8 document in accordance with the FOI
Act, Tha council subseguently agread to pro-
vide the applicant with access to those seclions
of the tape which concernad his personal al-
falrs according to (thé now répealed) secllon
16{2} of tha Act. The complainant was satisfiad
and the matier was resolved.

Charles Sturt University

The applicani, a former tutor, sought
amandment of a large numbaer of documanis
held by the univarsity, claiming they wars IRcor-
rect and misleading. The universily ameanded
two documents but refused to amend athers,

The Ombudsman agreed with the
determinations of the university. The applicant
wanted all referances 1o himsall, in dealings he
had with statl and & former student, ramoved.

The Ombudsman concluded that such
refarances ware factual material and could not
be percelved as incorrect or misleading. Addi-
tionakly, |t was fell the reasons the applicant
pﬂlﬂdﬂd for ammdlng tha documanis ware
insufficient.

Department of Community Services

The applicant, a pareni, had reguestad
extansive documaniation held ralating to noti-
fication received by the department that her
children were at risk from parental abuse.
While she was provided with some documants,
all intermation which could identify the parson
who notified the depariment was withheald un-
dar clauses 13(b) and 4{1)(b). The Ombuds-
man decided that clausa 4(1}(b) was inappro-
priately used bul that the documents were
exempl under clause 13{b} owing 1o the sensi-
tivity of tha issue and the strong public interest
requirement that the department be informad,
in confidence, of childran at risk. There was no
gvidence the nolification was made In bad
faith.

Deportment of Conservation and Lond
Managamaent

The applicant, an employee of the de-
partment, had requested access to a leller
forwarded 1o a senior departmental officer by a
farmar fallow worker of the applicant. Tha
deparimant refused access under clausa 13(a),
claiming release could found an action for
breach of confidence. The applicant believad
the lettar contained untrue and malicious alle-
gations regarding himsel, The letter detalled
problems cecurring inthe regional otfice where
the epplicant worked. The Ombudsman de-
clined the applicant's complaint on the basis
that there was no prima facie avidence to show
that the dapartment's determination wWas wrang.
It was concluded that the content of the letter
was confidential and that it was probably sup-
plied to the departmant In confidance in an
implicit sanse. The Ombudsman was ol the
vigw that the author of the letter may have
suffered detriment if the documaent was re-
leasad,

Deparitmaent of Conservation and Land
Managamant
The applican! requested extensive docu-

ments about a drali land assessmaent of Crown
Land carriad oul in nartharn MSW,

conl page 156
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The department relused access lo all
documents under clause 9 as 1 was falt the
documants conlained preliminary views and
recammandalions and thal, if the matarial was
raleasad, olficars would be lass farthcoming
with thalr preliminary advice. The departmant
claimed the releass was contrary (o the public
interesi. The Ombudsman wrole 1o the dépan-
ment seeking furthar reasans lor exemption,
Soon aftar the depariment raviewed s deci-
sion and decided ta release all documenis to
the applicant. The complaint was therefore
rasolvad.

Departmant of Corractive Sarvices

A prisoner reguested information relating
to an attack which had taken place in a prison.
Aftar the attack he had baan interviewed, along
with a large number of ather prisonars and than
placed in segregation.

Ho wantad the Investigation documents
including names of all prisoners intarviewad,
and the documents pertaining fo his segraga-
tion. Mos! wera refused under clause &(1)(c)
which allows exemplion whera disclosura could
reasonably be expected to endanger the Ie or
physical safety of any person.

Whera these criteria apply, for exemgption
to ba inappropriate it must be shown that the
public interest in tavaur of disclosurs outwaighs
that in faveur of axemption, The prizsonaer ar-
gued & public interast In release of the docu-
ments based upon his claim that there had
Bawn corruplion in the invastigation, evidence
of which ha wished to find to place bafore ICAC,

it was considerad that, while the com-
plainant’s stated reasons for wanting the infor-
mation did not lmply any threat on his part to
the life or physical safety of anybody, the re-
lease of much of the information, whether to
him or to anyone alse, could reasonably be
expactad to constitule such a threat.

Such information released o someona
within the prison system would undoubladly
idantify third parties also within tha systam,
and those identified may e thus andangerad,
Once released no contral could have baan
axercised over tha information's usa. It could
hawa possibly tallen into the hands of others. It
was considered that this possibility was quite a
strong ona in the contaxt of the prison systam,
as was, clearly, the possibility of physical at-
tack resulting from that outcoms.

Consaquently, it was not thought the de-
partmant had basn unreasonable in concluding
that reasonable expectation of endangermant
1o lite or physical salely would exist il the
infermation was disclosed,

Clause 4(2)(b) neverthelass allowad tha
release of such Information ! on balance its

dizclosure would be in the public interest, The
prisoner had foreshadowed a complaint to ICAG
uging the information, and there was the possi-
bility of an invastigation arising from such &
complaint, or of such a complaint contributing
to an exlsting investigation, Such an Investiga-
tion could be sean to ba in the public intarast.
Mo ather major public inlerest in the disclosure
of the information could be discerned.

Balanced against this was the public in-
terast in the gowarnmant taking reasonable
steps to protect the lives and physical salety of
inmates. The view laken by the OHice was that
ihe public interest in the lalter was not out-
waighad by the faormar,

For clausa 4(2](b) to be mat the public
interast in ralease would have lo outweigh the
public interast in eaxemplion and, consagquantly,
it was decided the depariment had acted roa-
sonably in exempling the majority of docu-
mants under clause 4{1)(c).

Dapartment of Courfs Administration

The applicant, a former employea with the
department, applled for a large numbar of docu-
mants ralating to an audit carried out at a court
house where the applicant worked in 18835,
Many documents were provided 1o him, bul &
series of inspecior's notes of interviews with
staff at the court house ware exemptad undar
clauses B, 13|b) and 16(a)(l) and (bB). The
Dmbudsman declined the applicant’s complaint
and agread with the deparimant’s datermina-
tion. It was concluded that the Infermation from
stall was implicitly glven in confidence and, if
released, could impair the effectiveness of the
departmant’'s audits in the futura. The Ombuds-
man believed thal detriment may be suffered by
the stalf who provided the infarmation, should
the material be released. Importantly, the
Ombudsman decided it was contrary to the
public interest o release the document.

Departmant of Indusirial Relations,
:Tph . Training and Further

The applicant, a formar employes with a
subsidiary of the department, requasted vari-
ous reporis canfaining allegations of corruplion
invalving & training scheme administered by
the departmant.

The spplicani was denied access (0 the
documants under clause 4(1)(a) as tha malter
had baean refarred to the Indepandent Commis-
sion Against Gorruption and it was Teltl aralaase
of the documants may prejudice the Sommis-
sion's investigation. The Ombudsman was sub-
saquantly infarmed that the commission was
nod to carry oul an invastigation into the matier,

158

NEW Dmbudsman Annual Report 1993



i

As a result, the depanimen! raleased the
docurnents to the applicanl. The complainl was
resolved.

Daepartmant of School Education

The applicant had requested extensive
documentation concerning an angoing dispule
he had with the principal of the local school.
The applicant"s son attended the schoal,

Many documenis wera provided to the
applicant while some were relused under clause
10. The applicant allegad defamalory remarks
had been writtan about him on cerlain docu-
mants by the principal and the elustar director,

Such documents, he claimed, had bean
destroyed or were being hidden, The Ombuds-
man lound decuments exempted undar clause
10 should not be released, as they had baen
drafted for the sole purpose of a court case
whaore the deparimeni was opposing the appli-
canl. Thers was no evidance thal decuments
had been destroyed, or were being hidden, by
the department. The complaint was declined.

Forestry Commission

A complaint was received that the com-
mission had refused to supply a copy of the
Wingham Managemant Area Environmenial
Impact Statement in IBM ﬁqrnnnm computer
compatible disc formal. The application was
not made under the FOI Act and, consequently,
the complaint was declined as they were able
to apply for the disc under the FOI Act,

However the applicants” arguments for
access via compuler disc are warthy of nota.

Thay stressad they were not raguasting
new infarmation, but rather already published
infermation In &8 more accessible format. Tha
ElIS had been preparad over several years
making full use of computer technology and
refusal 1o supply It in computer readable form
was to stille any sarious study of the documant.

Provision of the EIS on disk would be
cheaper, more compact, and mare accessible
io all, including those with vision disabilitias.

Thera ara hall a million computars in
Australian households and infarmation circula-
fion by disk and modem i5 now as normal as by

papar.

Kogarah Council

The applicant, a formar employes, had
applied for access 1o his staff file. The apphi-
cant claimed the councll would not el him
pholocopy the documents on his lile.

Fellowing discussion with the council by
the Ombudsman, the applicant was parmitted
to photocopy any documanis on the file, lead-
ing te guick resalution of the complaint.

Kogarah Council

The applicant reguested all documents
held by the council an his building application
fila, A number of documents weara provided to
the applicant, bul many wérd denied wnder
clavsa 10. Howaver, councll did not claarly
stipulate in s delermination &s 1o precisely
which documents weara held lo be axempl un-
der clause 10. The Ombudsman commancad
an investigation of the complaint, whareupon
the mayor undartock 10 allow the applicant
access to all decuments soughl. The complaint
was rasolved and the investigation was there-
fore discontinuad,

Land Titles Office

The complainant wanted coples of alarge
number of folios fram r&qusll}r: kapl undar the
Roal Propary Act 1800, The folios ware avail-
gble to any member of the public free wvia
inspection or for $3.80 a copy, but the com-
plainant, a pensionar, wanted copias frea of
charge,. In refusing the application the Land
Titles OHice relied upon section 25(1) of the
FQI Act, which allows agencles to refuse to
provide access under the Act if the requasted
documents are avallable for inspection, whether
ar not thal inspaciion is subjact to a charge, or
il the decuments are available for purchase,
Despite the aﬁpamnt inability of the compiain-
ani to pay, there was no legal basis lor this
Cffice o uphold his complaint. The datermina-
tion of the Land Titles Difice was uphald.

Maritime Services Board

The applicant reguested all documents
hald by the E—nard relating to changes in staff-
Ing numbers, establishments and structures of
various port authorities. The board refused
access 1o all documents under clavses 9 and
16{v). The Ombudsman decided that the docu-
mants were exempt under clause 9 as the
responsible minister was yet 10 decide on the
resfructuring, meaning the documenls waré
slill of a preliminary nature and It would not be
in the public interest to release preliminary
documants belore & final decision was made,
The Ombudsman concluded the documents
warg nol exempl under clavse 16{v) as the
board did not present suffician! argument with
respact 1o clause 16(v). The board meraly
argued 1hat a release of the documents would
have a substantial advarse alfect an the can-
duct of Industrial relations by the board. No
reasoning as lo why this would accur was given
ASrWars reasons as lowhy such releasa would,
on balance, be contrary fo the public interast,
as demanded by clausa 16{v){b). -
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Maritime Services Board

Thiz matter was mentioned in the sum-
mary of cases in last year's annual report. It
was, at that stage, in the process of investiga-
tien. An attemp! was mada to rasalve tha mat-
tar by narrowing the issue of complaint (o thosa
documents which the applicant baliaved wara
covered by the application but which had not
bean addressed by tha board in thelr process-
img of the application.

A list of three substantial information
sources was arfived al after careful delibara-
flon with the applicant, The decuments ralated
iothe applicant’s houseboat and mooring. Many
ware vary old and related to previous ownars of
the houseboat and its mooring sile licansea.

The Board cooparatad by seeking (o idan-
fify those documents, with the halp of cloar
dascriptions tromthe applicant. The board dan-
tified an old registar - the Harbour Masters
Register - which it became clear had nd fal-
evance to the application, a card indax systam
which for the pariod prior o 1872, in which tha
applicant was intarested, had baan lost, and a
lagal file. The latter fila had alréady been
accessed by the applicant, wha was certain,
howaver, anothar similar file existed with addi-
tlonal infermation. The Board insisted tha file
was tha only such file in existence, and that the
anly infermation which had been ramoved from
the file had been provided 1o the applicant in
the form of coples with exempt mataerial de-
lated. This Office was satistied with the Board's
afforts to locate all outstanding documeants
which had been identified by the applicant and
discontinuad the investigation, considaring i
rasalved, The applicant was not similarly satis-
fied, reguesting & review of the dacision. How-
ovar, tha Ombudsman confirmed the decision,

Pacific Powear

The applicant, a company, had requasted
a large number of documents relating e a
conlract belween a computer firm and Pacitic
Power. The company applying was a sub-con-
tractor to the computer firm and alleged sub-
stantial breach of contraci by thai flrm. The
documents were held to be exempl under
clausas F(1)(b). (c}, 16}a){ivi(b) and 10. Tha
complaint was withdrawn because the appli-
cant decided to subpoena the decumeants in a
ralated Suprama Court hearing.

Police Service

The applicant sought amendment of crimi-
nal records hald 'Eﬂl'lﬂ:lrﬂll'bﬂ himsall, When
arrasted a numbar af years garliar, ha appll-
cant had wsed a name, which he had subse-
quantly changed by dead poll. He now claimed
his former name was incorrect. On that basis,

he requastoed that his lormar name be changad
io hiz current name. The Police Service refused
io amend its records on the basis that the name
used by a person at the time of their arrast is
racorded, aven if i1 is not their coract name.,
Such recording aliows far the use of aliases and
false names. The Ombudsman agraad with tha
detarmination of the Palica Sarvice In that the
records ware aot incorract or misleading. A
notation wes placed by the applicant on the
recards, in accordance with saction 46 of the
Act, attesting to how thae applicant falt the police
records to ba wrang.

Police Servica

The applicant, a tarmaer pelice officer, had
unsuccassiully sought compansation from tha
Police Service for work related injuries. He
applied for documents relating 1o enguiries car-
ried oul into his injuries by members of the
Madical Investigation Unit of tha Polica Service,

The service detarmined the documents
ware exempl under clause 10, as they ware
privileged from production in legal proceedings,
having bean preduced lor the sole purposse of
contesting the applicant’s compensation claim
in the courts. The applicant alleged the Police
Service had braached legislation in its enguiries
inte his condition. In declining the complaint,
the Ombudsman agraed with tha exemption of
the documents under clause 10 and Saw no
avidence of a misuse of powaer by the Madical
Inwestigation Unit.

Police Service

The complainant requesied “al docu-
mants, pleces of paper, computer data, phofo-
graphs, tape recordings, anything at all that the
NSW Police Departmant” had on record about
him,

He was not satisfied with the nitlal deter-
mination, In A8 intemal review the sarvica said
*Ag your axplanatory comments in the applica-
tlon made it quite clear thal ingquiries wara
raguired rhra-u?;mur the entire slate, the waork
Involved...would,, unreasonably divert the re-
gources of the Palice Service. . Tsection
25(1)(a1}).

The review detarmination went on 16 ax-
plain that, instead of refusing access on the
basis of section 25, access had been given 1o &
subsat of documaents which had beean located
gither on computer, In other records held at
head affice, and af one pnlltm station.

The complainant was not satisfied, claim-
ing that the most imperant documents had not
beon addressed by the police., He was nol
preparad, howaver, 10 be more specific, baliav-
ing that it would take only a couple of hours for
the police to find everything they had about him.

MEW Dmbudsman Annual Report 1993



S— -

Praliminary inquiries revealed that thara
wore many lypes ol documents held by the
service which could have held references to the
complainant given his circumstances, and that
mast of these, such as police duty books and
note books, were kept &t police stations, and
ordered by date. Consequantly, without defi-
nite dates of incidents, it was a “virtual impos-
sibiiity” 1o comply strictly with the application.
The complainant himself admitted that he had
nol mentioned parlicular incidents, and the
service had certainly asked him to do $6. The
complaint was declined primarily because it
was agreed in this case the extent of police
records and the way they were organised did
eltectively precliude strict compliance with the
application.

Randwick Municipal Council

The basis of this complaint was the
desmaed refusal of the complainant's applica-
tion. Council had not replied to either the initial
application or the application far internal re-
view. They had, however, asked har to indicate
whalher her desire for the Information was in
relation 1o her personal injury claim against
counsil,

The complainant wanted documents re-
lating to the repair of a section of footpath
which she claimed had caused her injury, and
e council's policy an road openings. It frans
spired that the complainant's solichtor galned
access to most of the documents via inspaction
or copy from council's solicitors,

This was considered 10 be a satisfactory
resolution of the complaint, which was then
discontinued. There was nol seen to be any
utllity In pursulng council's failure to provide
determinations, given that the datrimant to the
complainant which had resulted, namaly the
refusal to provide access 1o the documants,
had been removed. The final letter to council
drew altention to certain points of correct FOI
procadure. Thesa have baan oullined in the
Procedural Pitfalls section of this chapter, al-
thaugh without refarence to council.

Roads and Traffic Autherity

The applicant requested documants iden-
lifying & police officer whom she alleged had
inappropriately accessed details of her car reg-
istration and driving licence records.

The authority used section 28(3) of the
FOI Act on the basis that to conlirm or deny the
pxistance of a document wauld be to make the
determination notice exempt. It ensuedthat the
authority did not hold the documeant she wanied.
The allegation was dealt with as a general
complaint regarding the conduct of the palice
afficar.

Roads and Traffic Authority

The applicant sought documents relatling
to the termination of his employment with the
authority. Personnel files were provided in full.
Aeports concerning interviews with authaority
stafl regarding the applicant were held 1o be
exampl under clauses 4{1){c}, B, 13(b} and
16(c) (i) and (b). The authority claimed release
of the documants could endanger the physical
safaty of authority stalf and that infermation in
the documents was supplied In confidence.
The Ombudsman declined the complaint, agres-
ing with the authority's determinations. It was
cencliuded release ol the documants would nat
in the public intarest,

Scona Shire Council

An application was made for all dogu-
menis Eﬂﬂnﬂ[l‘lll‘ln wao dl\lﬂtﬁpnﬂn‘t uppllc..
lons by a piggery, one 10 yaars old and the
other very recent, The mere recent application
was available for inspaction by the public, but
the applicant wished for historical information
on which It was basad. Council refused to
raleasa aither that Information ar the old devai-
opmant application under section 16(2) of the

Ol Act on the basis that the decuments did not
relate to the applicant’'s personal affairs.

The applicant on the other hand claimed
that her litastyle was sevaraly affected - pre-
sumably whenever she was downwind! A phone
call fromthis Office determined that, independ-
ently of the applicant, a consultant to an action
group cpposed to the development had pointed
council fo its obligation, of which it had bean
unaware, underthe EP&A Actto release the old
DA, Council had released it to the consultant,
assuming the applicant would also banefit from
this release, as she was a member of the
group. For whatever reason, however, she had
not recalved a copy of the DA, Whon 1his was
explained 1o council, they undertook o release
the documenis to the applicant and the com-
plaint was considered resolved. Forlunately
the Issue of whether or not the documents
related to the applicant's personal affairs did
not have to be addressed. The withdrawal of
soction 16(2) as of 1 July this year means that
similar applications in future will have to ba
addressed by councils under the full provisions
af the FOI Act,

Shoalhaven City Council

A complaint was made 1o the Ombuds-
man that the council intended 1o release to an
applicant documents from the complainant's
buliding application file. The complainant ar-
gued thal the documents would disclose his
plan for a type of bullding, and that release
wauld diminish the commarcial value of his

coni page 60
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The Exemption Clauses

The Case Studies and Summary of Cases mention a number of clauses of Scheduls 1 of the FOI

Act which agencies have used fo exempt documents.
For ease of refarence, these clauses mantioned in the cases are detaled hare in full.

Documents Affecting Law Enforcement and Public Safety

4. (1) A document is an exempt document if @ containg matter the disclosure of which could

reasonably be expected:

(a)to prejudice the investigation of any contravention or possible contravention of the law
(including any revenue law) whether generally or in a particular case; or

(b) to enable the existence or ientity of any confidential source of information, in relation to
the enforcement or administration of the law, to be ascerained; or

(¢) to endanger the life or physical safety of any person; or
(d} 1o prejudice the fair trial of any person or the impantial adjudication of any case; or

(e} lo prejudice the effectiveness of any lawful method or procedure for preventing, detecting,
nvestigating or dealing with any contravention or possible contravention of the law

{including any revenue law); or

{f) o prejudice the maintenance or enforcement of any lawful method or procedure for

protecting public safety; or

(@) to endanger the security of any building, structure or vehicle; or
(h)to prejudice any system or procedure for the protection of persons or property: or
(i) to taciltate the escape from lawiul custody of any person,

plans and be an unreasonable disclosure of
his business and commarcial atfairs. The coun-
cil determined the plans were of & standard
nalure and woerd nol exempt under clauses
T(1}{b) or {c).

The Ombudsman agreed with the council
in that he felt the complainant would not sufter
commercial disadvaniage should the docu-
mants be released, northal such release would
unreasonably affact his business allalrs. The
complaint was declined.

University of New England

The complainant sought amandment to &
statement on university correspondences, ad-
drassed to another university, that it was un-
likely he would be parmitted fo stard & PRD at
the University of New England. The university
refused to amend the statement, arguing it
was an opinion based on authoritative advice
and glven 10 assist tha other university in its
dellberations on a ralated matter. The com-

plainant submitted that the statemant was In-
correc! and misieading as it was conjectural,
did not conform to the university's PhD regula-
lions, based on private advice not Intended (o
published and thai the author of the statement
had no autharity to make it. The Ombudsman,
in rejecling the complainant's asserion, ar-
guad thal the statement was provided in good
laith, was authoritative, a rational interpreta-
tion of the facis and wasg, therefore, not incor-
rect or misleading. The complainl was thera-
fore declined,

Water Board

The complainans had applied ta the board
for the whele file relating to a sewar failure
which they claimed had caused damage 1o their
propartly. They complained thai their FOI ra-

uest had not been answared. As it turned out
the application had bean mislaid In & suburban
office, but was located, processed and the
documents released after this Office notified
the board's head office of the complaint, &
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{2) A document is nol an exempt document by virtua of subclausa (1):
{a)if t meraly consists of:

{i) adocument revealing that the scope of a law enforcement investigation has axceaded
the limis imposed by law; or

{ii) a document containing a genaral cutline of the structure of a programme adopted by
an agency for dealing with any contravention or possible contravention of the law; or

(iii)a report on the degree of success achieved in any programme adopted by an agency
for dealing with any contravention or possible contravention of the law; or

(ivla report prepared in the course of a routine law enforcement inspection or
investigation by an agency whose functions include that of enforcing the law (other than
the criminal law); or

() a report on a law enforcement investigation that has already been disclosed to the
parson or body the subject of the investigation; and

(b} if disclosure of the document would, on balance, be in the public interest.
{3) A document is an exempt document if it is a document that has been created by:

(a) the State Intelligence Group of the Police Service; or

(b} the Special Branch of the Police Service or the former Bureau of Crminal Intelligence.

{4) In this clause, a reference lo the law includes a reference to the law of the Commonwealth,
the law of another State and the law of anothar country.

Documents Affecting Personal Affairs

6. (1) A document is an exempt document if it contains matter the disclosure of which would
involve the unreasonable disclosure of information conceming the personal affairs of any person
{whether living or deceased).

{2) A documant is not an exempt document by virtue of this clause merely because it contains
infarmation conceming the person by or on whose behalf an application for accass to the document
is being mada.

Documents Affecting Business Affairs
7. (1) A document is an axempt document:

(a) if it contains matter the disclosure of which would disclose trade secrets of any agency or
any other person; or

(b} if it contains matter the disclosure of which:

(i  would disclose information (other than trade secrets) that has a commercial
value to any agency or any other person; and

(il  could reasonably be expected to destroy or diminish the commercial value of the
imformation; or

{c) if it contains matter the disclosure of which:

(i}  would disclose information (other than trade secrets or information referred to in
paragraph (b) concerning the business, professional, commercial or financial
affairs of any agency or any other person; and

(i) could reasonably be expected to have an unreasonable adverse effect on those
affairs or to prejudice the future supply of such information to the Government or
to an agency.

{2) A document is not an exempt document by virtue of this clause merely because it contains
matter concerning the business, professional, commercial or financial affairs of the agency or other

..........
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Internal Working Documents
8. (1) A document is an exempl documant if it containg matter the disclosure of which:

{a) would disclosea:
(1 any opinion, advice or recommendation that has been obtained, prepared or
recordedor

(i)  any consultation or delibaration that has taken place, in the course of, or for the
purpose of, the decision-making functions of the Government, a Minister or an
agency; and

{b)would, on balance, be contrary 1o the public interast.

{2) A document is not an exempt document by virtue of this clause it is merely consists of:
(a) matter that appears in an agency's policy document; or
{b) factual or statistical material,

Documents Subject fo Legal Professional Privilege

10. (1) A documant is an axempt document if # contains matter that would be privilaged from
production in legal proceadings on the ground of legal professional privilege.
(2) A document is not an axempt documant by viue of this clause merely because it contains
matter that appears in an agency's policy document.

Documents Relating to Judicial Functions
11. A document is an axempt document if # contains matter the disclosura of which would disclosa:
(a) matter relating to the judicial functions of a court or fribunal; or

(b) matter prepared for the purposes of proceedings (including any transcript of the procead-
ings) that are baing heard or are to ba heard before a court or tribunal; or

(c) matter preparad by or on bahalf of a court or tribunal (including any order or judgment made
ar given by the courtor tribunal) in relation to proceedings that are being heard or have been
heard before the court or tribunal.

Documents Confaining Confidential Material
13. A document is an exempt document;

{a) it # comtains matter tha disclosure of which would found an action for breach of confidence;
or

(b} it it contains matter the disclosure of which:
()  would otherwise disclose information obtained in confidence; and

()  could reasonably be expected to prejudice the future supply of such information to
the Government or to an agency; and

(i) would, on balance, be contrary to the public interest.

Documents Concerning Operations of Agencies
16. A documnent is an exempt document if it contains matter the disclosure of which:
(a)  could reasonably be expecied:

(il toprejudice the efiectiveness of any method or procedure for the conduct of tests,
examinations or audits by an agency; or
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(i}  toprejudicethe attainment of the objects of any test, axamination or audit conducted
by an agency; or

(i) to have a substantial adverse effect on the management or assessment by an
agency of the agency's parsonnel; or

{iv) 1o have a substantial adverse effect on the effective performance by an agency of
the agency’s functions; or

(v} 1o have a substantial adverse etfect on the conduct of industrial relations by an
agency; and

{b) would, on balance, be contrary to the public inlerest. &

NSW Ombudsman Annual Report 1993 163



164

MSW Dmbudsman Annual Repari 1993






— o

Human Resource Management

Staff

As at 30 June 1993 the Office of the Ombudsman employed
a total of 71 stall. A comparison of staff levels over the past four

tinancial years is as follows:

Staff Levels

Category  June 1893 June 1992 June 1991 Juns 1990
IRV
e 48 52 53 52
AT 17 18 16 15
Trainees 2 2 1 1

Total ral 76 T4 ral

The above figures include stal on leave without pay and thair

replacements.

Wage Movements

The Statutory and Other
Offices Remuneration Tribunal
determined a 3.4 per cant salary
increase for the Ombudsman in
March 1893, There wera no other
exceplional movemenis in
wages, salaries or allowances.

Training and
Development

During the year a number
of internal training courses wera
organised including:

¥ Wordperfect

} Polica Discipline

¥ Local Government Train-
ing

» Annual Raport Training

Staff aleo attended courses
conducted by external agencies.

Courses included:

¥ Improving Written Com-
munication
} Practical Legal Research

¥ Management/Team Build-
ing

} JobEvaluation/Job Analy-
sig

A major training course for
imvestigation officers was organ-
ised by the Principal Investiga-
tion Officer for the 1993/94 vear.
This course covers police inves-
tigation techniques and is being
developed by this Office and the

Australian Federal Police.

The average number of
days spent on training per staff
member is six days. The Office
of the Ombudsman met iz obli-
gation under the Training Guar-
anfee Act.
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Performance
Management

The Principal Investigation
Officer and the Human Resourca
Managerwere given the respon-
sibility to develop a performance
managemeant system for the Of-
fice. A draft system has been
developed and andorsed by the
Ombudsman. Prior to the adop-
tion of this system, consultation
was undertaken with staff and
the Public Service Association.

The sysiem has been de-
signed to faciltate communica-
tion between the staff member
and their supervisor; to promote
a results orientated work outiook
that will identify poor, satisfac-
tory and outstanding perform-
ance and initiate appropriate
action; and to identity staff de-
velopment needs.

As part of this process,
position descriptions have been
reviewed. It is anticipated that
the Performance Management
System will be in place by Octo-
ber 1993,

Senior Executive
Service Performance
Management

& Senior Executive Sery-
ice Performance Management
System was developed during
the reposting year.

Staff will be attending train-
ing for this system conducted by
tha SES Unit of the Premier's
Departrmant.

The system links the SES
officer's performance agreemaent
to the corporate plan and budget.

The Ombudsman has ax-
tended the current parformance
agreements for his SES officers
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and delayed finalising their agres-
ments for 199384, The new
agreameants will be finalisaedonce
the Ombudsman has consaderad
tully the report of the Joint Par-
liamentary Committes on the
Dmbudsman's Inguiry inlo the
Adequacy of Funding and Re-
SOUICES.

The Otice currently is be-
ing restructured and the new
structuns will become operational
in January 1994,

These agreements for the
SEE officers will reflect the re-
sponsibilities under the new or-
ganisational structure,

Ombudsman’s
Performance
Staternent

This has been a year of
greal change and many chal-
langes. As reported in my Over-
view, | have also changed my
approach to Govemment. | am
endaavouring to demonstrate 1o
the Governmeni that thera is
reason alone in monatary terms
o recognise the profitability of
much of the work of the Office
and s unique capacity to im-
prove the efficiency and effec-
tiveness of the public sector.
There is no doubt that this Of-
fice's investigation of public com-
plaints and our special projects
more than pays for iself.

My work on the Complaint
Handling in the Public Sector
(CHIPS) program andits associ-
ated mediation training has con-
tinued. GHIFS provides public
sector agencies with the tools
they need to deliver service and
solutions promised in their Guar-
anteeof Service, corporate plans
and mission statements.

As | have previously re-
poried, nearly 30 per cent of the
comglaints 1o this Office relate
to servica delivery issues. CHIPS
therefore has the polential to
reducethis categony of complaint
and free up our resourcas for

ot D —

Senior Executive Service
Number of CES/SES Positions
i Total CES/SES Total CES/SES

End of Current Year End of Previous Year

P W e @ o~
i

—
¥

CEO under
1147

Total 4

4

"CED positons Ested urdar 5. 11A of he Stadutory and Othar Offioss Aemuneration

Act 1975, nod incivded ln Schedude 24, of the Public Sechor Management Act 1R88.

There were no SES positions being filled by women.

more seriousand major systemic
issues.

During the year | appeared
on a number of cocasions be-
fore, and provided submissions
to, the Joint Pariamantany Com-
mittee on the Office of the Om-
budsman. My contact with the
committes ralated mostly to its
Inquiry into the Adequacy of the
Funds and Resources Available
to the Ombudsman, aithoughthe
committes held a numberof other
genaral meetings.

In previous years | have
reported on my desire 1o have a
Parliamentary Commitiee onthe
Ombudeman. | hava sean tha
commities’s role as crucial in
kaeping a balance batwean tha
administration, the executive amm
of Government and the Ombuds-
man.

The committea’s mguiry
into the Office’s funds and re-

sources, | welcomed as the first
comprehensive and independ-
ent review of the Office since it
was astablished in 1974,

My anthusiasm fior the com-
mittea’s role and work unfortu-
nately was severely dented re-
cently with the unprecedented
attack on the OfHfice and mysalf
by tha Chairman of the Joint
Committee, Mr Turner, when ha
deliverad the Committee's Re-
port on the Adequacy of Funds
and Resources Available to this
D!II“.

Despite this setback to tha
committee and my relationship
with it, | am pleased to repont
that arising out of the consult-
ant’s management review of this
Office on behalf of the commit-
lee, a restructure proposal has
been adopled and is underway.
| bedieva that this restructure will
graatly enhance my offica’s work
performance.
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Industrial Relations

In October 1993 the Public
Service Association lodged a
nolification of a dispute at the
Industrial Relations Commissson.

The dispute was centred
around the Ombudsman’s deci-
sion o restructure the inguiry
section of the Office and to ad-
vartisa the nowly craated posi-
tions in the press in addition to
the Public Sector Notices.

The Ombudsman was rap-
resented at the commission by
the Public Employment Indus-
trial Relations Authority (PEIRA).

The matter was delayed
due to jurisdictional argument,
howaver a seltlemant was
reached by the Public Service
Association and PEIRA outsida
the commission. The Ombuds-
man continuad to fill the inquiry
positions through advertise-
meants in the press in addition to
tha Public Service Notices.

Downsizing/
Redundancies

As 8 consequence of budg-
etary rastrictions, the Ombuds-
man had no choice but to reduce
the number of positions on es-
tablishment. The Ombudsman
identified four positions of inves-
higative assistant, clerical officer
grade 1-2 as positions that could
be shed with least impact on tha
ﬂmimn of services 1o the pub-

Strategies put in place to
facilitate the reduction of staff
included seeking transfers 1o
other public sector departments
and offaring voluntary redundan-
cies.

Ona investigative assistant
accepted the otter of voluntary
redundancy.

As no other officer wanted
to transfer or take voluntary re-
dundancy the Ombudsman had
to identity three officers as ex-
cess to requirements.

The identification process
involved the formal assessment
of investigative assistants sothat
the decision as to who was to be
identified as excess could be
basaed on tha mart principla.

The three staff identified
have voluntarily left the Office or
have secursd a transfer o an-

other department.

The Ombudsman wishes
o acknowledge the assistance
of Maria Kapelas and Karen
Thompson of the Public Employ-
ment and Industrial Relations
Authority in the redeployment of
stal.

New Awards

Mo new awards were ne-
gotiated. In June 1993 the man-
agemant and staff of the Office
commenced discussions regard-
ing the development of an enter-
prise agreement.

Part-time Work

During the repoding year
one employee sought part-time
work after resuming duty from
matemity leave. This application
Was approved.

In June, an investigation
officer was employed part-time
to provide assistance on a short
term basis. One part time stafl
member rasumed duty on a full
time basis.

Trainees/Apprentices

The Office of the Ombuds-
man employs clencal trainees
under the Australian Traineeship
System, Two Irainees success-
fully completed both the an- and
aff-the-job components of thair
traineeships in December 1992
and another two trainees weara
employed in the same monih.
The Office doas not employ ap-
prentices,
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Absenteeism

h is the Office’s policy that
staff absences on sick leave are
reviewad on a guarterly basis
and, if the need arises, stafl with
an unsatisfactory record are
counsalled. During 199283, a
substantial number of staff con-
tinued to forfedt unpaid hours on
a regular basis.

Structural Efficiency
Principle (SEP)

The Structural Efficiency
Principle Joint Consultative Com-
mittea (SEPJCC) continued to
work on the implemantation of
the structural efficiency princi-
ple.

The membership of the
committee changed during the
year following the election of a
new Public Service Association
Workplace Group Executive.

At thi tima of reporting the
job evaluation process is all but
completed.

The consulting firm, the
Hay Group, assisted with the
traiming and implemeantation of
the job evaluation process using
ten benchmark or peg positions.

The next step is forthe Hay
Group and this Office to report
the evaluation results io the De-
partment of Industrial Relations,
Employment, Training and Fur-
ther Education.

The Skills Audit, also one
of the SEP processes, will be
completed by the end of Sep-
tember 1993.

The results of this process
will enable the current skills lev-
els of the Office to be assessed
against our skills needs with the
view to identifying training needs.
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Grievance
Procedures

The elected grievance han-
dlers did not daal with any offi-
cial grisvances during the re-
porting year.

While there weare minor
grievances during the year,
these were handled by alter-
nate dispute resolution meas-
ures, such as through the EEQ
Co-ordinator, through supervi-
sors and through the PSA/Man-
agemeant Consultative Commit-
tea monthly mestings.

The PSA/Management
Consultative Committee was es-
tablished in January 1983 and
meels monthly. lts aims are to;

P improve communication
channels batwean man-
agemant and staff

¥ 1o provide information on
new initiatives and dis-
cuss implications for staff

b ascerain the views of
staft on issues attecting
thern and where appro-
priate, to make recom-
mendations to the Om-
budsman,

Code of Conduct

The Code of Conduct for
the Office of the Ombudsman
was publishedinthe 1991 - 1892
annual repor.

There were no significant
alerations or additions in this
reporing year.

Occupational Health
and Safety
The Occupational Health

and Safety Committes elected
in February 1882 continued its

During the year the com-
mittee dealt with a number of
izsues including:

b the conduct of a review ot
the Office's restricted
smoking policy which
made recommendations
resuliing in the closure of
the Office’s smoking room.,
The Ombudsman's Office
is now a non-smoking
workplace

b engaging Sydney Hospi-
tal Occupational Health
and Safety staff to con-
duct a workplace inspec-
tian inferms of proper use
of computer based equip-
mant, set up of work ar-
gas and preventia sirat-
egies for injury

} the checking of all fire ax-
tinguishers in the Office.

Ethnic Affairs Policy
Statement (EAPS)

On 3 March 1933, the
Chairman of the Ethnic Affairs
Commission wrote to the Ome-
budsman in relation to the Com:-
missions avaluation of the Om-
budzman’s 1991/92 Ethniz Al-
fairs Policy Statement Annual
Report.

The Chaimancommianded
the Ombudsman on the current
strengths in service defivery fo
clients of non-English speaking
background” and thanked him
for the commitment shown by
the organisation to the imple-
meamtationofthe EAPS program.

The office continued its ef-
forts lo implement the strategies
ol tha Ethnic Affairs Policy State-
ment during 199293, In his
EAPS Annual Report for this
paricd, the Ombudsman noted
that his office’s overall opera-

o>

had impacted on the ability 1o
vigorously implement the EAPS
strategies. Despite these budg-
gtary ditficultias, the Ombuds-
man's Office was still able to
produce new promotional mate-
rial which will be printed in multi-
limgual form.

iOf great importance during
19892/93 was the commencement
of an Inquiry by the Joint Farlia-
memntary Commitiee on the Om-
budsman into the issues of ac-
cess and understanding about
the Ombudsman by young peo-
pla, Aborigings and members of
ethnic communities and minority
and disadvantaged people. The
results of this Inquiry are awaited
as its conclusion will undoubt-
adly impact on the Ethnic Affairs
Policy Statement.

Throughout the year new
stafftothe office have been given
and will continue to be given
detailed information about the
EAPS at individualinduction ses-
sions and at formal induction
COUrsas.

Equal Employment
Opportunity [EEQ)

The major EEQ achieve-
meants for the year were:

} increase in the number of
staff with a disability

} development of SES and
non SES performance
management systems
specifically incorporating
EED goals and aims

} continuation of the rota-
tional program for investi-
gative assistanis

¥ atendance ol staff from
non-English speaking
backgrounds at courses
of improving writhen com-
munication, English gram-

work during the 199293 report- tions have been constrained by mar and language for non-
ing year, budgetary resirictions and this native speakers
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P implementation of job
evaluation

b review of the goals and
aims of the investigation
officer {Aboriginal com-
plaints) position.

EEO Strategies for
1993/94

As a result of the Joint Par-
liamentary Committee on the
Ombudsman's Inguiry into the
Adequacy of the Offica’s Fund-
ing and Resources, there will be

a major restructure of stalfing
arrangaments within the office.
This has implications for EEQ
implementation and the EEQ
Management Plan, particularly
in terms of position descriptions,
performance managemeant, ca-
reer paths, training neads and
ensuring EED target groups are
not disadvantaged. The restruc-
ture involves further stalf reduc-
hiong and obviously the Office of
the Director of Equal Opportu-
nity in Public Employment’s sug-
geshons on redirecting excess
staff will be followed.

During the year there will
be an emphasis on increased
training for investigation officers
in investigative techniquas and
addressing other identified train-
ing needs as a result of the skills
audit,

Induction coursas will con-
tinue to be conducted and new
procedures and policy manuals
devised to reflact the new struc-
ture and its aims.

will be made to
recruil additional Aboriginal staff.

Representation of EEO Target Groups within Levels

188283 199192
otal | Women NESE | Lo |  Women NESB

m?‘"“ Officar | 5 | 2 soooow| 2 woooow| 2 | 2 1o000%| 0  o.o0%
ocatrcorGrade 1| 42 | 10 s339%| 12 10000%| 13 | 11 B4E2%| 10 76.92%
AL CGrades1-2 6 | & 10000%| 3 s0.00% B 100.00%| 7 B7.50%
A& CGrades3-§ 7 | 5 7| 2 285™% 6 7500%| 5 B250%
A& CGrades6-9 a7 |22 seaswm| 7 1mex| 36 |24 esTH| 5 13sI%
A& C Grades 10 - 12 3 | 2 e6E™| 0 0.00% 2 5000%| 0 0.00%
Above ABCGrade12 | 4 | 0 ooow| 1 2s00% 0 000%| 1 2000%

Total i |41 ee20%| 27 3803%| 78 | 53 eemIn| 28 36.36%
# Non-English speaking background

Representation and Recruitment of Aboriginal Employees and Employees

with a Physical Disability
199233 198192
Total Staff| Aboriginal | PWFD* |Total Statf| Aboriginal | PWFD*
Total Employsas ™ 1 1.41% | 8 12.68% TE 3 390 | 9 11.B0%
Recrulted In the year 18 0 000 | 1 S52M% 12 0 0.00% | 0 0.00%
Poopla with & physical disabiity
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Functfional Organisation Chart Part 1
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=

4 ¥ Ganeral Araa Gnm-_"" Azsistant Ombudsman
[*““ﬂt';‘mﬂ"“}“*"“‘ plaints” [ (Prisons and Local
¥ Freedom of Informa- v
Bon
¥ Telecommunication
Interceplion Inspection ¥ Local Govarnmeni
¢ Police complainis Linit complaints
! Adminkstration 2 ¥ Prison complainis

*General ralars 1o all complaints except police, prisons and local government
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Function Organisation Chart (Part 2)

Commm)
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C Principal In':rﬁﬂl.lhn Officer _)

(_ Investigation Teams and inquiries )

XD

Telscommunication Intercaption
Inspaction Unit
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Financial Management

Maijor Works in
Progress

The Office had no major
works in progress.

Land Disposal

The Ctfice did not dispose
of any land or properties.

Research and
Development

The Dffice of the Ombuds-
man was not involved in any
research and development
projacts.

Funds Granted fo
Non-Government
Organisations

Mo funds were granted by
the Office to non-Government
organisations.

Risk Management
and Insurance

Coopers andLybrand were
engaged in 1983 lo undertake a
Risk Identification Survey forthe
Office of the Ombudsman. The
main argas of rick for the Om-
budsman's office are security. to
protect personnel, information,
computers, the offices and other
assels.

The Ombudsman’s office
participates inthe Treasury Man-
aged Fund and aims to improve
our risk management perform-
ance. The Deputy Ombudsman
is currantly the officer responsi-
ble for risk management in the
Office, with day to day activities
being administerad by the finan-
cial accoumant, executive officer
and cther administralive staff.

All employees are imvolved
insome way in risk managemaent
processes including reduction of
waste, reduction of workers com-
pensation and motor vehicle
claims. Any insurance claim is
analysed and risk reduction strat-
egies examined in an attempt 1o
minimisa future risks.

During the past two years,
the Ombudsman’s Office has
achieved incentives in the form
of rebates from the Treasury
Managed Fund of;

b $1956.74 for 1991/92
b $2,117.46 for 1992/83

During the year the Occu-
pational Health and Satety Com-
mittee arranged workplace in-
spections by occupational health
professionalstoimprove safeuse
of screen based equipment, set
up of workspaces and the like.

The Office’s data bases are
essentialto efficient performance
and records maintenance and
during the year our disaster re-
cCOvery program was reviewed
and steps taken 1o improve se-
curity, off-site storage and othier
security issues, such as virus
sCanming.

Overseas Travel

During the year, the Om-
budsman commenced travel in
Qetober 1982 to Vienna to al-
tend the Intermnational Ombuds-
man Conference, This confer-
ence is held every four years
and seen as the most significant
world meeting of Ombudsmen.

Bacause of the Ombuds-
man Office's scarce financial
resources andthe Governmaent's
unwillingness to assist the Om-
budsman to be represanted at
this imporant conference, the
Ombudsman funded his own

ovmrtonst -

travel costs. Unfortunately, due
to events back in New South
Wales concerning the Angus
Rigg matter, the Ombudsman
was required lo return to Sydney
prematurely for the purpose of
holding an Inguiry and was not
able to attend the conferenca in
its entirety.

This was the second occa-
sion an which the Ombudsman
tundad his own travel costs. The
frst occasion oocurmed in June
1952 whan the Ombudsman
fravelled to the LISA fo attend a
negoliation/conciliation coursa at
Havard University Graduate Law
School. It is indeed a matter of
grave concermn when the Om-
budsman is unable because of
the Office's limited funding to
obtain supplementation fromtha
Government 1o attend confer-
ences of forums which are di-
rectly related and fundamenial
tothe pursuit of his official duties
and major initiatives.

In March 1993 the Om-
budsman and Assistant Om-
budsman (Police) visited Wel-
lington, New Zealand, to hold
discussions with the New Zea-
land Police Complaints Author-
ity concarming their direct inves-
tigation powers of police com-
plainis. This was just priorto the
proclamation of the Police Serv-
ices Act on 1 July 1893, which
gave the NSW Ombudsman di-
rect powers of investigation in
relation io police complaints.

In May 1953, one of the
Office's Freedom of Information
investigation officers visited the
New Zealand Ombudsmen in
Wedlington to discuss their pro-
cedures for handling the equiva-
lent of our FOI complaints under
the New Zealand Official Intor-
mation Act.
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Consultants

During the year, the Office
of the Ombudsman used a
number of consullants to pro-
vide axpert advice and assist-
ance. Thetotal costof all consul-
tancies was $84 430,

Consultancies costing
at or in excess of
$30,000

The Office's police data
base was redesigned and en-
hanced duringthe year, Thecon-
sulting firm Tangent was en-
gaged for this project. The tolal
cost as at 30 June 1983 is
$30.000. There is a further piece
of work on this project to be
compieted.

Consultancies costing
less than $30,000

There weare twanty six con-
sultanis engaged on individual
projects at a total cost of
554,430,

Value of Recreation

and Extended Leave

The monetary value of rec-
reation (annual) and extended
(long service) leave owed in re-
spect of all statf of the Office of
the Ombudsman for the 1991/92
and 199293 financial yearsis as
on the table on tha right.

174

Accounts Payable Policy

The CHice of the Ombudsman continues to implement an
accounts payable policy. The policy states that all accounts shallbe
paid within the agreed payment terms or within 30 days of receaipt
of invoice if terms are nol specified. Suppliers are notified of the
policy in writing when orders for goods or services are placed with
thim.

Where there is unjustified delay in the payment of an accouwnt,
the supplier can bring the matter to the attention of the Minister, who
may award a penalty interest rate. Details of any penalty interest
imposed must be included in the annual report.

Accounts on Hand as at 30 June 1993

Current (ie within due date) $98,150
Less than 30 days overdue 2865
Betwean 30 and 60 days overdue 900
Betwean B0 and 30 days overdue -
More than 90 days overdue

Total Accounts on Hand $102,015

The Office regularly reviews its payments policy. Tha Office
aims 1o pay all accounts within vendor credit terms 98% of the due
date. The variance is due to further consultation with vendors.

As the Office maintains vendor credit terms, complaints re-
garding the non payment of accounts to the Minister, have been non-
existent. Consequently, the Office has not been required to pay
penalty interest on outstanding accounts.

Value of Recreation and Extended Leave

Year ended Year anded
30 June 1993 30 June 1982
Recreation Leave £217.808 $207,006
Extendad Leave £387.786 $379.006
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Major Assests on Hand

As Al As at
Description 30June 92 Acquisition Disposals 30 June 93

Compulers and related equipment
Mini computers
Terminal servers

Personal compiuters

H B oroom
o
9

Terminals
Printers 21
Fhotocopiers
Television and video eguipment 7 - . 7

(4]
nomo;
8

Stores Expenditure

$70,000 - —
B 1990/91

M 1991/92
350,000 - [J 1992/93

$60,000

$40,000 -

#3“rm:m n

$20,000 -

$10,000

$0 -
Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun
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#i. Auditor-General’s Office

New South Wales

Telephona: (02) 285 0155

The Ombudsman Fax: (02) 285 0100

Office of the Ombudsman Extansion: 101
Level 3

380 George Street Gontact Mame:

SYDNEY NSW 2000
Our Referance: Z349°CW

Your Ralgrgnce:

7 October 1993

Accounts of the Office of the Ombudsman
for the year ended 30 June 1993

Enclosed herewith are your financial statements together with the Auditor-General's opinion.

B A

K.T. FENNELL PSM BA FCPA
DEPUTY AUDITOR-GENERAL

Postal: GPO Box 12, Sydnoy, MSW, 2001
Adcress; Lewal 11, 234 Sussen Ssreat, Sydney, MSW 2000



BOX 12 GPD
SYDNEY MEW 2001

AUDITOR-GENERAL'S OPINION
OFFICE OF THE OMBUDSMAN
To Members of the New South Wales Parliament and The Ombudsman

Scope

I have audited the accounts of the Office of the Ombudsman for the year ended 30 June
1993. The preparation and presentation of the financial statements, consisting of the
accompanying statement of financial position, operating statement and statement of cash
flows, together with the notes thereto and the information contained therein is the
responsibility of The Ombudsman. My responsibility is to express an opinion on these
statements to Members of the New South Wales Parliament and The Ombudsman based on
my audit as required by Sections 34 and 45F(1) of the Public Finance and Audit Act 1983,
My responsibility does not extend here to an assessment of the assumptions used in
formulating budget figures disclosed in the financial statements.

My audit has been conducted in accordance with the provisions of the Act and Australian
Auditing Standards to provide reasonable assurance as to whether the financial statements
are free of material misstatement. My procedures included examination, on a test basis, of
evidence suptpurtm,g the amounts and other disclosures in the financial statements, and the
cvaluation of accounting policies and significant accounting estimates. These procedurcs
have been undertaken to form an opinion as to whether, in all material respects, the financial
statements are nted fairly in accordance with the requirements of the Public Finance and
Audit Act 1983, and Australian accounting concepts and standards so as to present a view
which is consistent with my understanding of the Office's financial position, the results of its
operations and its cash flows.

This audit opinion has been formed on the above basis.
Audit Opinion

In my opinion, the financial statements of the Office of the Ombudsman comply with Section
45E of the Act and present fairly in accordance with Statements of Accounting Concepts and
applicable Accounting Standards the financial position of the Office as at 30 June 1993 and
the results of its operations and its cash flows for the year then ended.

K.T. FENNELL PSM BA FCPA

DEPUTY AUDITOR-GENERAL
{dhaly aubosised by the Auditar-Ceneral of New South Wales
under Section 45F(1A) of the Act)

SYDNEY
7 October 1993



Statement by Ombudsman

Pursuant to Section 45F of the Public Finance and Audit Act, 1983, | state that:

(@) the accompanying financial statements have been prepared in accordance
with the provisions of the Public Finance and Audit Act 1983, the
Financial Reporting Code under Accrual Accounting for Inner Budget
sector Entities, the applicable clauses of the Public Finance and Audit
(Departments) Regulation, 1986 and the Treasurer's Directions,

(b) the statements exhibit a true and fair view of the financial position and
transactions of the Department; and

(c) there are no circumstances which would render any particulars included
in the financial statements to be misleading or ina

David Landa Alison Turnbull
Ombudsman Financial Accountant

10 August 1893 10 August 1993



Office of the Ombudsman
Operating Statement

For the year ended 30 June 1583

Notes Actual Budget Actual
1983 1993 1062
5 § 5
Expenses
Oiperating expenses :
Empicyes related () 3,308,314 3,498,600 3,444,008
Othar Gperabng sspensess 1,133,757 1,100, 700 1,011,221
Depreciation 4{i) 179,219 184,000 162,014
Total expenses i 522 280 4, 783,300 4818231
Revenues
Lisar charges (i) 1877 1,000 TE4
Crthear (i) 6,984 . 19,108
Grants 5(i) 22 441 16,000 -
Total revenues 31,402 17,000 19,872
Met gain/(loss) on sale of
piant and equipment T - 1.074
MET COST OF SERVICES 4 588,085 4. 766,300 4 587 285
Government Contributions
Consobdated Fund recurrent appropriaSon 14 4, 185,000 4 237,000 4 248 092
Feturn to Crown on sale of assels - - {1.074)
Acceptance by Crown of Office labiliies 14 338,808 338,000 268,182
Surplus/{deficit) for the year (96,256) (190,300) (53,103)

Accumulated surplus/deficit) at the beginning .
of the year 680,478 BBO4TE 733,583

Accumulabed surplus/{deficit) at the end

of the yaar 584,222 -WEII‘ITE 880,478

The accompanying notes form part of these statements



Office of the Ombudsman

Statement of Financial Position
Az af 30 June 1883
Mobes Betual Budget Actusl
1883 1963 1992
-1 - 1 l

Current Assels

Cash 6,13 82,044 181,788 105788

Racenabili 3,833 178 '_l?ﬂ

Prepayments T 82,022 74,858 75,848
Total Current Assets 187,989 256,824 271,814
Non Current Assets

Piant and equipment 8 702 518 658,082 818,392
Total Non-current Assets 702,518 668,092 818382
TOTAL ASSETS BB0,517 024 816 1.081
Current Liabilities

Crediomns 2] BB 487 208,732 203,78

Provisions 10 217 808 226,006 207,008
TOTAL LIABILITIES 306,205 434 738 410,728
HET ASSETS S0 222 480,178 B0 478
Equity

Agcumuiated surplusi deficit) 11 S84 222 480 178 BE04TE
TOTAL EQUITY EHI:IE:! aml 178 G80.4TH

The sccompanying notes form par of these stalements



Office of the Ombudsman
Cash Flow Statemant

For the year ended 30 June 1583
Notes Actusl Budget Actual
1993 1993 1992
5 5 5
Cash Flow from Operating Activities
Paymants : S
Employes related (3,140,885)  (3,140,800) (3,071 ms:
Mainienance and working (1,088,741} {1.094.700)  {(1.07.
{4.230,628) _ (4,235 300) J!_ﬁ.ﬂ
Receipts %
Liser charges 1877 1,000 . TE4
Other 6,984 - 16108
Grants 22441 18000 S AN
31,402 17,000 16,872
Total Net Cash Outflow on Operaing Actviies 13 (4.199.224) _ (4218300) _ (4125078}
Cash Flow from Investing Activities . i
Purchases of plant and equipment (70,118) (32,700) (85,189
Proceads from the sale of plant and aquipmant 584 - : 1,510
Total Net Cash Outfiow on Investing Activities (68,518) (32.700) {_Sli;urij.i
.
Net Cash Outflow from Operating and 5
Investing Activities 266,742) _ (4,251,000) .T.“n,mnfusﬁ
“ﬁ“ gﬁ.
e
Government Funding Activities ;
Consolidated Fund recurrent appropriation 4,165,000 4,237 000 .ig :
Total Met Cash provided by Govemment 4,165,000 4,237,000 iﬂu
HE
Het Increase/{Decreasa) in Cash (103,742) (14,000} HAEE
Opening Cash Balance 195,786 195,786 ﬁﬂﬁ
= ‘-‘:‘s“ ]
CLOSING CASH BALANCE 13 02,044 181,786 165,786

The accompanying notes farm pant of thess statamants



Oifice of the Ombudsman
Supplementary Information

Cash Flow Statement for reconciliation with Operating Statement

For the year ended 30 Juna 1983

Notas Actual Budget Actual
1993 1993 1882
. : s
Cash Flow from Oparating Activities £
NET COST OF SERVICES (4,508,065)  (4.766,300) - (4,567.285)
Adjustrents for Rems not involving cash: i
Deprecatan 179,219 184,000 162,914
Provision for recreation beave 10,802 18,000 23,006
Acceptance by Crown of labilSes 336,809 339000 280,162
(IncresseVdecrease n recevables {3.755) . {ﬂ'ﬂ
{Increasaldecrease in prepayments {18,173) Ba0 &{g_s}u-;lﬂ]-'
Increasafdecrease) in crediors (115,238) 8,010 i
Net {gain)loss on sale of plant 7ATT - o (1,074}
and equipment i

Met Cash Used on Operating Activities 12 (4,199.224)  (4,218300)  (4,12597E)

Funded by =
Consolidated Fund recurrent appropriation 4,165,000 4,237,000

Het Increase/{Decrease) in Cash from

Operating Activities [A) (34,224) 18,700 :

Cash Flow from Investing Activities e
Purchases of plant and equipmant (70,118) (32.700) 189}
Proceads from sale of plant and equipment 508 - S 180
Net Cash Used on Investing Activities {69.518) (32700) — (63678)
Funded by

Consolidated Fund capital appropriation . . e

Met IncreasaiDecreaase) in Cash from o e

Investing Activities (B) (69,518) (32700) . (63878

Net Increase/{Decrease) in Cash (A+B) {103,742) (14,000) = 56435

Opening cash balance 105,786 195,786 130,351

CLOSING BALANCE 13 92,044 181,786 - 'jEﬁﬂ

This statement links cash flows with the Operating Staterment via the Net Cost of Services and reconciles
betwesn Met Cost of Services, which is an accrual concept, and Consolidated Fund support, which i a

cash concept.

The sccompanying notes form part of thess statemants



NOTES TO AND FORMING PART OF THE STATEMENTS

THE DEPARTMENTAL REPORTING ENTITY

The Office of the Ombudsman comprises all the operating activities of the
Office.

ARY

The Office’'s Financial Report has been prepared in accordance with
Statements of Accounting Concepts, applicable Australian Accounting
Standards, the requirements of the Public Finance and Audit Acf, 1983 and
Regulations, the Treasurers Directions and the Financial Reporting Directives
published in the Financial Reporting Code for Inner Budget Sector Entities.

The Operaling Statement and Statement of Financial Position are prepared on
an accruals basis. The Cash Flow Statement is prepared in accordance with
AAS 28 - "Statement of Cash Flows®, using the “direct® method. The
supplementary Cash Flow Statement is prepared using the "indirect" method.

The Financial Report is prepared in accordance with the historical cost
convention. All amounts are rounded to the nearest whole dollar and are
expressed in Australian currency.

Accounting policies adopted for the preparation of these financial statements
are consistent with those used in 1991/92.

(a) Employee related expenses

The cost of employee entittements to long service leave and
superannuation are included in employee related expenses. However, as
the Office's liabilities for long service leave and superannuation are
assumed by the Crown, the Office accounts for the liability as having been
extinguished resulting in non-monetary revenue described as "Acceptance
by Crown of Office liabilities".

The amounts expected to be paid to employees for their pro rata
entitement to recreation leave are accrued annually at current pay rates.

(b) Govemnment allocations

Monetary and non-monetary resources which are allocated to the Office
by the Government and which are controlied by the Office are recognised
as revenues of the financial period in which they are received. Non-
monetary allocations are recognised at fair value.



() Acquisition of assels

The cost method of accounting is used for all acquisitions of assets
regardiess of whether resources are acquired separately or as part of an
interest in another entity. Cost is determined as the fair value of the
assets given up at the date of acquisition plus costs incidental to the
acquisition.

(d) Depreciation

Depreciation is charged for on a straight line basis against all depreciable
assets so as to write off the depreciable amount of each depreciable asset
as it is consumed over ils useful life.

3. BUDGET REVIEW

The actual Net Cost of Services was less than budget by $168,235. This
favourable result was largely due to the downsizing of the Office of the
Ombudsman.



(i) Depreciation b charged as follows:

Computer equipmant
Furniture and fittings
Cffice aquiprmant
Leasshold improvemant

{#} Foss for Sarice

1803 1882
] 5
2 753 052 2.800,101
242 354 242 H4
84 415 56,048
18,018 13,235
154,358 s n e o
1,007 1,302
3,300,314 _m,'ﬁ‘
1983 1992
1 ¥
80,264 BE IR
12,881 12,808
40, B 42 B33
45,080
178,219 1%1
S ————————

Expansas relating to consultancies and audit fees (exiemal) amounied
1o $102, 540 and $8,300 respactively. Comparative Bgures for 169182
amountsd to $42 457 for cormultanciss and §8 300 for audit fess.

OPERATING REVENUES

(i1 User charges compries the following iems:
Commission cn payrol deductions

Gale of pamphiots

(i} Cther revenue and Grants comprises:

Traines subsidy
GO managed fund distibution

EURRENT ASSETS - Cash

Cash at Treasury
Cash on Hand

Cash at Bank
Total Cazh

1893 1952
¥ 3
705 TE4
1.272 .
—e - Th
22 441 1m
- 1,857
B.084 E5T
WAs_ _ daios
1993 1992
5 ¥
- 165,786
500 =00
B1, 544
—0 ﬁ
1983 1982
§
14341 -
52,603 48,792
8,285 783
8,764 11,841
4,450 .
4,459 7,380
Wo0x | 5848




Fumtes & Ofice Limisitaciel Toksl
Equigsmenl. Frangs Eqapmel I
i 192 e 15t 1060 19y 1660 1903 10 102
] ¥ $ = H $ 5 ] § L]
Al cost o valuation
Bislmnee 1 Jufy 13 A6 T 125 A 128,053 I3 068 HE1H £50 974 A0 1,725 B3 18T
huscitions ®I™ 4 = s .40 5,048 - . mate 5,180
v oo [5.8200 ez . - [5.550) - - u [agi 1] £1,032)
Baineos 10 Juss 112:5 ; Eﬂ: 126,878 m Em EH : Lkl Hﬁ 1,4 505 E”
Aocusulahed depneckation
Balancs 1 July 148,707 a5 34 3 e 11837 TS0 100 0l 58,157 4D 45 2439TH
Comprncitient, fod e year B0, 250 LR 12,583 5 12,008 LT ] 42 103 ) BIF a0 B iTaHe 1ET A
Wiriptack o Dispoaal (1545 @ . - rillies ] . - - A )
Bamnos 30 Jure ek S, ot A7 38 ey 141, 4lcs iiaaar Vg3 1 108 048 STy DS NS
Writen Down Vsl
ALY iy AT 708 248500 08 107,468 T3 181,618 351 875 A2z, T &Y0,383 TR
- - =
AL 0 Jure TE0, 4TS 237,708 Bz a3 #5081 B8, 560 14731 S e 1 AT o S 814,380



8.

0.

11.

12

CURRENT LIABILITIES - Creditors

Salaries and Wages
Accrued Expenses

CURRENT LIABILITIES - Provision for leave
entithermants

Balance 1 July
Pald during year

Provided during year
Balance 30 Juna

EQUITY - Accumulated sunplus/deficit)

Balance 1 July
Crperating Result for the year

Balance 30 Juna

COMMITMENTS FOR EXPENDITURE

(I} Lease Commitmants

Aggregate operating lease expendifure confracted for
at balance date but not provided for in the aseounts:

Mot |ater than one year

Later than one year but not later than 2 years
Later than 2 years but nol later than 5 years

Later than 5 years

Cancellable operating leases

Mon-cancellable operaling leases

1993 1002
] 5
30,291 191,487
58,196 12,226
B8,487 203,722

1993 1992
5 5

207,006 154,000

(177,215) {230, 805)

188,017 253,811

217,808 207,008

1983 1992
5 ]

680,478 733,583
(96, 256) {53,105)

584 222 680,478

1083 ig82
i - ]

1,080,789 1,843,338

837,103 620,038

4231688 818,967
- 408,333

1993 1982
] $
11,228 18,005

1,049,563 1,625,333



13

14,

NOTE TO CASH FLOW STATEMENT

(i

(W)

Reconciliation of Cash

For the purposes of the Statement of Cash Flows, cash includes Cash on Hand,
al Bank and at Treasury. During the year, Treasury revised its banking
arrangements and amounts proviously held at Treasury were transferred to the
Office's bank account

Reconciliation of Mel Cash used on Operating Activities to SurplusiDeficit) for the
year,

1983 1992
5 iy
SurplusiDeficit) {96,256) (53,105}
Depreciation 179,218 162,914
Provision for Leave Entitlements 10,802 23,006
Decrease in creditors (115238) 63,327
Increase in prepayments (16,173) (75.849)
Increase in Dabtors (3,755) ! : {179]
Govemnment appropriation (4.165,000)  (4,246,002)
(Gain)Loss on sale of assets TATT (1,074]
Return to Crown on sale of assets - 1,074
Met Cash used In Operating Activities {4,199.224) | {4,15?5,9?!}

PROGRAM INFORMATION

0]

(i)

This Office operates on one program “Investigation of citiens’ complaints and
manitoring and reporting on tedecommunicatiens interceplion activities”,

The objective of the Frogram s to penmit an independent inquiry inlo citizens'
complaints against decisions and actions of S4ate public sector bodies andior
their officers. To ensure eligibde authorities comipliance with telecornmunications
interception legislation. To perform an external review function under tha
Freedom of Information Act

Government Allocations 1983 1,992
5 L
G
Cansolidated fund recurrent allocation 4,165,000 4,246,042
Crown acceptance of liabilties 336 809 288,162
Return on sale of asssts s

(1,074

4,501,808 4,544,160




185. COMNTINGENT LIABILITIES
The Office is aware of a potential claim being made by & third party in

respect of the ownership of office equipment supplied to the Office. IF
such a claim were brought, the Office would seak an indemnity from the

supplier in respect of any loss and damages ariging from such claim.
The potential claim is approxmataly $120,000.

18 UNCLAIMED MONIES
There are no unclaimed monies at balance date.

END OF AUDITED FINANCIAL STATEMENTS
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In an effort to increase accountability and more accwralely reflect the work performed by the Office, more
detailed statistics are presented this year of the breakdown of determinations made on non-police complainis.
For comparizon with previous years' siatisiics, Assessment Only refers io DECO results in previous reporis,
and Preliminary Enguiries Only refers o DECE results,
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