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MAMAGEMENT

INTRODUCTION

Under section 30 of the Ombudsman Act, the Ombudsman of New South
Wales is required to submit an annual report 0 the Premier for presentation (o
Parliament. This is the seventeenth such annual report and containg an account
of the work and activities of the Office of the Ombudsman fior the twelve months
ending 30 June 1992, This report also includes an account of the Ombudsman”s
functicns under the Police Repulation (Allegations of Misconduct) Act, as
required under section 56 of that Act. Materal required in terms of the Annual
Reports (Depariments) Act is included in the report. Developments and issues
current at the time of writing (Seplember 1992) have been mentioned in some
cases in the interest of updating material,

The Ombudsman during the period of this report was Mr D E Landa.
CHARTER

The Office of the Ombudsman of New South Wales was established under the
Ombudsman Act, which was assented (o on 18 October 1974 and, with the
exception of Par 1T of the Act, commenced on that date. Part 111, which enabled
complaints about the conduct of public authorities 1o be investigated, commenced
on 12 May 1975. From 1 December 1976, the Ombudsman was empowered to
investigale cerfain complaints against local povernment authorities and in
December 1986 that power was exiended toenable him toinvestigate the conduct
of members and employees of local government authorities,

The Police Regulation { Allegations of Misconduct) Act, giving the Ombudsman
a rode in the investigation of complaints against police, came into force in 1978,
A significant expansion of that role occurred in February 1984 when the Office
of the Ombudsman was given the power of direct reinvestigation of complaints
about the conduct of police officers.

At the time it established the Office of the Ombudsman, the then government
said, “there 5 a need for an independent official who will approach in a
consistent way, having regard io the justice and merits of each individual case,
complaints made fo him on administrative decisions.”

The need for independence of the Office of the Ombudsman was recognised
by the statutory appointment of the Ombudsman, his deputy and assistants, and
was reinforced in February 1984 by the declaration of this Office as an
Administrative Office under the then Public Service Act. The introduction of the
Ombudsman Amendment Bill in April 1989 proposed that approval for the
appointment of the deputy Ombudsman and assistant Ombudsmen be removed
from Cahinet 1o allow the Ombudsman control over those appointments.

As well, a joint parliamentary committes was established in December 1990
to oversee the Ombudsman's office.

In Movember 1987, the Ombudsman was declared to be an i authority
in terms of the Tefecommunications (Interoeption) mawsmh%lﬁ}mm.mm
hez is required toregulardy inspect the records of those authonities which are able toseck
wamants 10 intercept telephone calls, The Ombudsman is precluded by law from
reporting the results of inspections in the annual report.

Om 1 July 1989, the New South Wales Freedom of Information Act commenced.
Changestothe Ombudsman Actin January 1991 meant the Office of the Ombudsman
was nolonger subject to the FOI At inrelation toits complaint handling, investigative
and reporting functions.

' Ombudsman Annual Report 1092




MANAGEMENT

The Office maintains its rode a5 a body of external review under the act. These
changes are discussed elsewhere in this report.

Aims AND OBJECTIVES

The primary function of the Office of the Ombudsman is o receive and
investigate complaints about matters of administration, including determinations
about the release of information under the Freedom of Information Act, withinthe
Mew Sputh Wales public sector, and about the conduct of police and to report the
findings of investigations to the authority concerned, to the responsible minister
and, if necessary, o Parliament.

The Office receives many oral and writien complaints. The Office employs
assistant investigation officers who, amongst other things, deal with enguiries
from the public; they asscss enquirics and, if a matter falls within the jurisdiction
of the Ombudsman, suggest a written complaint be lodgad. If this Office is unable
to help complainants, they are referred 1o other State or Federal government

organisations or non-government organisations which might be able to assist.
Access

Access 1o the Officeof the Ombodsman is not restricted in any way, by reasons
of residence, citizenship or otherwise.

The official address and telephone number of the Office of the Ombudsman
s

3rd Level
580 George Street
SYDNEY NSW 2000

Telephone: (0Z) 286 - 1000
Toll free telephone: (008) 451 - 524
Facsimile pumber: (02) 283 - 2911
The Office is open to the public between 9 am and 5 pm, Monday to Friday.

MANAGEMENT AND STRUCTURE

The principal officers of the Office of the Ombudsman are:

#  David Landa, Attorney at Law - Ombudsman

#  John Pinnock, BA LLM (Syd) - Deputy Ombudsman
* Gregory Andrews, BA (Hons) - Assistant Ombudsman
#  Kieran Pechm, BA LLB - Assistant Ombudsman
¢  Sue Bullock, B Soc Stud (Syd) - Executive Officer

#  Jennifer Mason, BA (Hons), - Principal Investigation

B. Soc Work (Hons) Officer

Nostaff member of the Office of the Ombudsman is a member of a significant
statutory body by virtue of any association with this Office. The Assistant
Ombudsman, Gregory Andrews, is a non voting member of the Prisoners Legal
Service Advisory Sub Committee of the Legal Aid Commission

Ombudsmon Annudal Report 1992 3
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OVERVIEW

The political and media furore over the tragedy of Victorian teenager Angus
Rigg which occurred at Milton Police Station, NSW, focused considerable
attention on this Office and the police complaints system,

Although this occurred in September and is, therefore, outside the reporting
year, the incident is an explicit example of the continual problems experienced
with complaints about police: inadequate investigations, the double handling of
evidence and delay, delay, delay.

As well, a serles of major public incidents during the year focused attention
onthe police and their relationship with minority groups. These issues are covered
in Chapter Two,

Theseizssues were examined extensively by the Joint Parliamentary Commitice
on the Office of the Ombudsman during its inquiry into the police complainis
system. The commitiee essentially endorsed the need (o change and improve the
system and it is hoped Parliament will shortly pass the required legislation.

‘The major recommendations of the commities included;

# OUmbudsman to have frst investigation rights for
complaints of major public interest;

+ Internal investigations by police being observed by
Ombudsman investigation officers; and

« Modifications to police regulations to enhance
opponunities for conciliation of police complaints,

If the committes’s recommendations are implemented, NSW would become
one of the few jurisdictions in the world to accept police acoountability as the
cornerstone of commundty policing.

The increased use of conciliation in the police service is an exciting prospect
and one which will pave the way for its use in other public sector organisations.
It is essential for this Office, and indeed socicty in general, to explore alternatives
o our current legalistic approach o settling disputes,

Funding the Ombudsman

The Parliamentary Committee's inguiry into police complaints was its first
overview of this Office’s operations. Its second and current inquiry is an
cxamination of the Office's resources. As police complaints make up over half
of the complaints lo this Office, a positive outcome from both inquiries is
Tundamental (0 an effective Ombudsman, During the resources inguiry, we will
address and, hopefully, remedy the many grievances this Office has with
Treasury and which have been subject o reponis 1o Parliament.

If the: new powers on police complalnts are (o be effective, they, and the other
functions of the Office, must be adequately resourced.

Communications

| believe the Parliamentary Committee is essential to bridge the gap between
this Office and Members of Padiament. While 1 hope the committee will
disseminate issues to other parliamentarians, 1 recognise the need for my Office
to provide acoessable information in a digestible format, particularly concerning
the often complicated reports to Parliament. We are currently re-evaluating our
reporting formats, including a proposal 1o issue summaries of reports o all
members of Parliament.

Ombudsman Annud Report 1992
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The resulis of the Commonwealth Ombudsman’s survey of public awarcness
also highlighted the vital need 10 maintain a regular flow of information 1o the
general community, with particular emphasis on certain groups. For instance, at
31 percent Ah:n*ug'n“n]s and Torres Straight Islanders have the lowest level of
awareness of the Ombudsman than any other group.

The awareness of a state Ombudsman among young people (aged 16 - 24) is
only 35 per cent and for recent immigrants it is 32 per cent. Both demand redress.

Secracy

The secrecy provisions of the Ombudsman Act still remain despite many
attempits over the years 1o open up the Office as a public source of information
onissues of major imponance, There is no indication that Parliament has the issue
on its agenda. Indeed, one suspects there is a preference for a silent watchdog, It
is certainly an isspe that should be taken up by the Joint Parliamentary
Commities,

Total Complaints

The Office received 5915 writien complaints during the year, 2 small increase
over last year's figure of 5896. While police complaints increased seven percent,
all other areas experienced a small decrease,

Chne can only assume that the news of our dgorous decline policy s being
whispered throughout the community. Given that there have been no public
AWATC eSS Visits to country regions and that visits to prisons and juvenile centres
have been 0 far and few between, this drop in complaint numbers is not
unexpected,

TOTAL COMPLAINTS
1991-1992

Police

Chrimnda jurisdiclion
X

et Corrective Services
1 %

Depts fAuthorilies
5%

Local Councis

1E

Tebe! cemplainiy recaleed 5015 meludad complalnh mode oedar Fresdom of Informotion Act
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FOl and Local Govermment

Other major issues covered in detadl in this report include Freedom of
Information (FOD) andlocal government, The FOIsection discusses the inadequate
State monitoring of the FOI Act and the number of escape clauses available (o
maintain secrecy when it is unwarranted. The Office’s influence in the local
government area continues 1o be hampered by a lack of any requirement for
councils to table Ombudsman reports and make them public.

MNew Jurisdictions

Notwithstanding the financial difficulties confronting this Office, we arc
clearly perceived as a potential watchdog in emerging jurisdictions. Various
Parliamentary committees and government agencies have canvassed
the Ombudsman’s powers (0 a number of arcas, including disability and
community services, children and government advertising. Indeed, the potential
for expansion is considerable when considered in light of the alternatives, which
would involve establishing special tribunals with costly infrastructurcs. In
comparison, widening the Ombudsman's jurisdiction emerges as a credible, cost
effective vehicle to deliver government accountability to the comununity.

Challenges

The challenge in the next year will be in the allocation of scarce resources (o
achieve the most equitable processing of grievances, while optimising effective
solutions, The CHIPS (Complaint Handling in the Public Sector) project
discussed in detail elsewhere in this chapler will be critical to l.l‘mpmm

I am conscious that the credibility of the Office to achieve fair and just
decisions from government agencies is criical if the Office is 1o remain relevant.
It is more than unfortunate that the juggling of resources raises another dimension
i the application of equity, While I recognise that not all complaints can (or even
should) be handled, there is a limit which, if too restrictive, damages public
confidence in the accountability of government.

nmmﬂhpmlm
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NoTaBLE ACHIEVEMENTS

For most people, the immediate value of the Ombuadsman's Office is it ability
to resolve an apparently intractable problem with a government authority which
looms large in anindividual s life. Such resolutions require the cooperation of the
povernment authority wise enough to recognise that if unresolved, the problem
may lead toexpensive litigation, political embarrassment or some other unwelcome
CHLCOTTE,

Often a problem arises from a systemic fault in a povernment anthority’s

The intervention of an experienced, independent investigator can
often fix faults which are persistently immune (0 internal review. In these cases
the actual or potential savings o the government authority can be substantial,

Alltoo often indisputes between a government authority and acitizen, the two
parties tend to adopt éxtreme adversarial positions. To that impasse the
Ombudsman brings his independence (he is the representative of neither side) and
his stafutory obligation to detect conduct which is in some way unjust or
unreasonable. He is frequently able 1w modify the initial positions of one or both
sides and effect a compromise which satisfies the complainant, and (more often
than is realised) benefits the government authority.

Some examples of positive action by government authorities, following
intervention by the Ombudsman's Office, are set out below.

Case Study 1

Inside Information was Unreliable -
Corrective Services Commission

Althoupgh the Semtencing Act 1989 abolished remissions, up until Avugust
1991 prisoners at the then Parklea Prison were being given a handout about
remizsion entitlenents. The document also misinformed prisoners about prison
discipline for major and minor offences based on a regulation which had been
superseded by the Prison (General) Regulation 1989,

When the Ombudsman’s Office contacted the superiniendent about this
potentially highly distressing misinformation, he immediately withdrew the
document and arranged for the issue of 2 new information sheet,

The Director-General of the Department of Corrective Services then advised
this Office three other institutions in the former metropolitan region 4150 had been
issuing defective information sheets. These sheets also were withdrawn and
instructions given 1o issue updated sheets.

Ombudsman Annual Report 1992 7
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Case Study 2

Alarm Prompts Unwanted Excursions - NSW Police Service

In March 1991 Fairfield police were called by a neighbour 1o silence an
external burglar alarm on a nearby house which had been ringing for teo hours,
Ar unknown bystander suggested an old person may be inside and in trouble. The
police then broke a window to enter the house. On finding no-one inside, but all
doors deadlocked, they exited by the broken window, damaging blinds in the
process.

The police then left the insecure house in the care of the neighbour who located
the house owner in Queensland, The owner broke off her holiday to fly back to
her damaged home incurring travel costs of $340 and repair costs of $310, She
then sought reimbursement of these costs from the police.

Despite instructions covering this type of occurmence, police involved were
unsure of how 10 proceed and a paper war commenced with the homeowner, Her
complaint to the Ombudsman’s Office and its intervention prompited payment of
$360 which was not accompanied by any explanation.

The homeowner remained dissatisfied and was preparing for legal action. This
Office recognised that the final part of the claim could be negotiated and urged
the complainant to do 0, informing the police similarly.

Shoritly afterwards (and 11 months afier the alanm went off) the comypd ai nant
received another cheque for $292 which was accepted as final setilement. The
Mﬂwﬂisgmf.fulmuuaﬂfﬁmhutmmaimmﬁﬁlummmﬁumrm

ayE.

Case Stody 3

Renewed Life of Lease - Department of Lands

Mrs 3's family had a Department of Lands” lease on a caravan park. A year
before the termination they applied for renewal of the lease, but heard nothing.

In 1991 Mrs S paid three years rent by cheque which the department accepted,
but without issue of either a receipt or confirmation of renewal of the lease. The
depantment subsequently advised Mrs 5 the park lease was to be put to public
tender.

Following a complaint from Mrs 5, this Office contacted the department. As
a result of those enquiries, the department apologised to Mrs S for the delay in
finalizing her application and extended her lease to itz maximom term of 40 years,

Dmbudsman Annual Report 1992
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Case Study 4

Dust-Up Over Dust is Settled -
Lithgow City Council/Electricity Commission

A resident complained aboat Lithgow City Councils failure to act on dust
raised by excessive use of unscaled Range Road by heavy trucks servicing the
Thompson Creek Dam site.

Enquiries from this Office elicited advice from the council that it lacked funds
io seal the road However, the enquires prompied the council to contact the
Electricity Commission which is responsible for the dam as part of the Mt Piper
Power Station project. After some discussion the Electricity Commission agreed
tocommence dustsuppression measures along Range Road adjacent toresidences.

Case Study 5

Steamed Up Over Selective Courtesy - Water Board

The Waier Board notified Mr B that he must engage a licensed plumber (o
replace adefective jumper valve inhis water meter, Mr B's plumber charged $168
for this service.

Mr B later was advised the Water Board had a free service to replace such
valves, but the service was not publicised. Mr B complained that such lack of
publicity

“unfairly discriminates between persoms who Water Board emplovees
choase to notify of the existence of the free service and those who dre wmaware
of its existence through no fault of their own ",

Even Mr B’s solicitors failed 1o move the board towards considering
compensation for Mr B's valve expense.

In response to enguiries from this Office prompted by Mr B's complaint, the
board advised such valves had in the past been replaced by board staff as a
courtesy service when resources permitted. However, in Mr B's case the board
agreed to make an ex gratia payment 10 cover his expenses and o review and
rationalise its policy on such cases.

Case Study 6

Garbage Bin: Sin of Omission - Manly Municipal Council

Mr H's retail premises at Manly are occupied by a lessee. The lesses was
asked by a council employee whether he would like to change from the four 55
litre garbage bin service to the 240 litre mobile garbage bin (Sulo) service. The
lessee accepied the offer.

Manly Council's garbage fee (charged to property owners) is $1.36 per litre.
However, the council while supplying the Sulo service 10 Mr H's lessee did not
inform Mr H of the new ammangement or that his garbage account would increase.

ombudsmon Annual Report 1992 &
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The lessee moved premises and took the Sulo bin with him, but council
continued to charge Mr H for the use of the departed Sulo hin
Following Mr H's complaint to this Office, Manly Council advised the
Ombudsman garbage service arrangements were often made with tenants without
negotiation with or advice to property owners as ““a matier of convenience™. As
the Local Government Act gave council the power to charge property owners for
any garbage services provided, council saw no need (o advise property owners of
changes agreed with enants. Council believed any problems arising should be
seftled between landlord and tenant.
The Ombudsman disagreed with this attitude and as a result Manly Council
now has produced three standard forms for changes to standard parbage services:
# Where the tenant initiates a change and accepts
responsibility for the additonal charges. The owner is
advised of the change and the tenant’s acceptance of
responsibility,
# Where the tenant wanis a change and the change is (o
be reflected in charges to the landlord. This form requires
the landlord’s consent.
# Where an owner-coccupier wants a change, This form
provides for a consent to pay the additional charges.
Council Ainally amended the disputed garbage account in Favour of Mr H and
agreed future changes to garbage services would not be made without notification
1o or agreement from the relevant landlord.

Case Study 7

Solo Cash Counters Face Motza Trouble -
Totalizator Agency Board

During a morning audit of a small Sydney TAB Agency, the auditor's cash
count discovered an unexplained deficiency of $3,000. The TAB agent had her
agency terminated, She complained (o the Ombudsman the auditor had encouraged
herto go about her normal pre-opening duties while he counted the cash alone and
that the TAB had acted unjustly in terminating her agency.

Since court action for wrongful termination was in prospect, the Ombudsman
declined 1o investigate that aspect of the complaint. However an investigation of
cash counting practices by TAB auditors and regional managers was underiaken.

During the investigation TAB management readily conceded that due
agency operating practicalities (the need to ensure setting up dutics werecomplete
before advertised opening times, or to ensure continuity of service to the public
where an agency was already open) an informal procedure had developed where
auditors and regional managers frequently counted cash in the absence of the
agent or their delegate. This informal procedure was contrary to instructions in
TAB manuals but was sanctioned by management.

The Ombudsman’s report noted:

10
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“Prudent cash counting procedures comprise wisdom accunmi-

lated since the dawn of coinage. At their heari is a recognition that

it s most wnwise for those counting cash fo do so alone.” It also

conclieded the informal procediire was conducive 1o twin evils; the

cash-counter may be tempited to pocket some of the cazh or the
agenl - confronted with a cash shoriage - may be templed 1o falsely

aocuse the cash-counter af theft,

The report recommended the TAB review its cash counting procedures in
order todevise those which would “ensure that only in exceptional circumstances,
and then only with the prior consent of the agent or their delegate, will auditors
and regional managers be permitied 1o conduct any part of an agency cash count
alone™,

Withcommendable prompiness the TAB undertook the review and issued new
instructions which fully implemented the Ombudsman’s recommendation.

Case Study 8

Late Lump Lacked Interest -
Coal and Oil Shale Mine Workers Superannuation Tribunal

Mr H, a Wollongong mineworker, expected prompt payment of his six figure
lump sum superannuation entitlement on his retirement at age 60 in October

1990. He had completed the relevant application form and there were no
complications about his retirement.

In fact, Mr H suffered a delay of eight weeks in getting his money, and sought
¢compensation from the Coal and Qil Shale Mine Workers Superannuation
Tribunal for loss of interest. His request was denied on the basis that the Tribunal
did not have the power to make such a payment.

Inresponse to Mr H's complaint the Ombudsman commenced an investigation
in April 1991. As aresult the payout system was reviewed and the relevant Act
amended to permit payments of the kind sought by Mr H and in April 1992 he at
last received an interest compensation payment of $1308.

Mr H then wrote to the Ombudsman’s Office as follows:

Not only do 1 owe you a thank you but 5o do all the fiture
refiring mineworkers who now have a more éfficienl pay oul

system and payment of interest for delays,

Ombudsmaon Annud Report 1992 11
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PRrRoGRAM EVALUATION

The major program evaluation undertaken this year examined the basic
functions and procedures followed by the Ombudsman investigating complaints
EgaiﬂslmunhcmnmmNSWMESﬁﬂmﬂumﬂﬂ]ﬂsagalmmhmnfﬁm
make up more than half of the total complaints made to the Ombudsman.

The evaluation was conducted for the purposes of the Inquiry into the Role of
the Office of the Ombudsman in the Investigation of Complaints Against the
Police conducted by the Joint Parliamentary Committee on the Office of the
Ombudsman. Details of that evaluation formed the basis of written submissions
made by the Ombudsman to the inguiry which are now part of the public record.
Evidence was given before the commities by the and one of the
Assistant Ombudsmen. Further details of this inquiry are set out in the police
section of this report.

Two other evaluations were conducted, the first into the assessment and
complaint management procedures of the Office, and the second wis a management
review conducted by a consultant.

Complaint Assesament and Management

Following a significant increase in complaint numbers in the 1990-91
financial year and faced with reduced resources, there was 3 need to limit the
number of complaints proceeding toprefiminary enquiries and formal investigation.
The CHIPS initiative {reported on elsewhere in this report) was partly aimed at
reducing in the long term the number of complaints made 1o the Office by
encouraging more effective in-house complaint resolution within public sector
agencics. The immediate problem of managing the increased workload was
addressed by reviewing the procedures by which complaints were assessed and
managed and by developing stricter guidelines for declining complaints.

In past years, the majority of complaints received were allocated 1o the four
investigation teams which, through a collaborative process, assessed the merits
of each complaint and determined the course of action prior to assigning one of
their individual members 10 action the matter. The principal guidelines for the
exercise of the Ombudsman's discretion to investigate were the considerations
laid down in section 13 of the Ombudsman Act, as well as the essential question
of jurisdiction

While this process in the past had allowed for detailed consideration and
appropriate action on each complaint, in 2 period of escalating complaints it had
two principal defects, Teams were taking on more work than they had the
resoarces (o effectively deal with, leading 10 delayed enguiries. Furthermore,
there was increasing potential for inconsistent assessments made across the
lEArms.

As aresult of the evaluation, new procedures were introduced whereby every
new complaint is personally assessed by the statutory officer responsible for the
specialised area of complaint, be it police, local government, comective services
or other public sector agencies. Those officers now determine subsequent action
on edach complaint prior 10 its allocation. Ongoing supervision is given by the
seiior investigation officer in each team or the principal investigation officer. In
complex or important cases, the statutory officers directly conduct investigations
themselves or closely supervise investigations carried out by others.

12
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More detailed guidelines for the monitoring of enquiries and investigations in
progress were introduced so that unproductive endquiries can be terminated
quickly to free resources for use on more complex enguiries. Senior investigation
officers now conduct three monthly file reviews of all non police files more than
three months old. The Deputy Ombudsman and Assistant Ombudsman responsible
for local povernment and corrective services complaints review all such files
unresolved after six months on & tri-anneil basis.

The Ombudsman also introduced strict guidelines for the exercise of the
discretion to decline complaints in an effort 1o limit the number of complaints that
are made the subject of preliminary enquiries or investigations. The principles
guiding this policy are:

# priority istobe given to complaints that ide ntify systemic
and procedural deficiencies in public administration and
individual cases of serious abuse of powers

» preference is to be given 10 complaints which, if
investigated, are likely to lead to practical and measurable
changes through recommendations

+ complainanis are expected to, and are 10 be encouraged,
to take up individual grievances initially with the public
authority concerned 5o that the Ombudsman is used as an
avenue of last resort

# alternative and satisfactory (in the Ombudsman's opinion)
means of redress are o be used

# the lack of resources, both human and financial, is an
essential consideration in the exercise of the discretion not
o investigate.

The type of complaints declined now include:

# complaints relating to the discharge of a substantially
commercial or trading function

# complaints relating 1o conduct more than six months old

+ all complaints where there is an available appeal
miechanizm

# ail premature complaints

+ complaints involving minor misconduct which have no
widespread implications

+ complaints in which the complainant has nodirect interest
or insufficient interest.

Management Review

A private consultant was engaged during the year to conduct a management
overview to identify any opportunities for downsizing and for enhancing overall
efficiency of the Office in response to a projected financial deficit for the 1992-
93 financial year and following years. The review was conducted using extensive
staff interviews, perusal and analysis of office documentation and observation of
ProCesses.

Ombudsman Annual Repord 1992 13
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The review made recommendations in the following arcas: management
strategies, public confidence and the role of the Ombudsman, strategic direction
andoperational planning, executive decision making ﬁﬂmmigcmmt, struciure,
polarisation of ideas and attitudes within the office, pursuit of excellence,
performance appraisal and temporary and permanent employment specialisation
and peneralisation, and staff development and training.

Many of the measures recommended by the consultant are being implemented,
including voluntary redundancies and the identification of staff as excess (o meet

budget projections,

Programs Proposed for Future Evaluation

Unlike many agencies, the Office of the Ombudsman has only one essential
program - the investigation of complaints. Future evaluations therefore will tend
1o be evaluations of sub-processes of that main program.

During the coming yvear the Office will be attemipting tocamy out an eval wation
of client expectations of the services provided by the Ombudsman and levels of
satisfaction with those services.

A further evaluation of the organisational structure of the Office will also need
tobe undertaken inresponse 1o proposad fundamental changes tothe Ombudsman's
role in the investigation and overview of complainis made against police officers
arising from the report on the Inguiry into the Role of the Office of the
Ombudsman in the Investgation of Complainis Against Police.

CHips - COMPLAINTS AND

CONSUMER SATISFACTION
Background

All organisations get complaints. In 1991, however, with complaints about
public authorities increasing sharply, the Ombudsman began examining the ways
in which government agencies handle pubEH: complaints, He believed comparing
technicpues and successes would help agencies cut costs, increase effectivensss
and, thus, improve their ability to meet community expectations,

Introduction

Some complainants raise their problems and dissatisfactions direcdy with the
agency in question and seck the Ombudsman’s assistance only ifstill dissatisfied.
Others bring their complaint stralghittothe Ombudsman. Insuch cases, the Office
will not usually begin an investigation until the agency in question has an
opportunity (o resolve the matier. Exceptions are usually only with the more
serious complaints. Complaints about the Police Service usually come within the
Police Regulation (Allegations of Misconduct) Act and are not covered here
unless specifically noted.

14
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MAMAGEMENT

Some authorities are more ¢ffective than others in handling complaints made
direct to them, If handled well, such complainis may never have to be considered
for investigation by the Ombuadsman. About a third of the complaints brought 1o
us involwe service delivery. If they are handled effectively within the agencies, we
can concentrate the investigative expertise of the Office on the more =l gnificant
matters. When resources are tight and complaints which warrant attention have
10 be declined, this assumes increasing importance,

This Office is uniquely placed for an overview of complaint-handling policies
and procedures of public authorities and 10 make constructive comparisons. The
Office has the capacity o move information, ideas, experience and skills between
authorities, promoting a higher peneral standard of in-house complaint-handling
by the authorities themselves, o their benefit and that ofthe community generally,

A Survay of Public Authorities

Our initial research suggested 35 per cenl of agencies did not have a
complaint-handling manual, B0 per cent did not have a unit set up specifically for
complaint-handling and 80 per cent did not have useful records or reporting
systems. Even fewer were using complainis as a management tool of any kind or
published their performance, 1o allow comparison.

Agencies with a private-sector ofentation or significant contact with the
public generally had better-developed complaint-handling systems and were
using them 0 improve the operation of the organisation.

Praliminary Conclusions

Where complaint-handling was invol ved, corporate memory and learning was
ofien fragile, spasmodic or non-existent. Agencies vary; in some, everything
proceeds from the top down and often also out from the centre. Others have very
flat organisation structures or are significantly de-centralised. Some have
problems achieving consistency. Some can'tintegrate fexibility withconsistency.
Someagencies' promisesdo not match up with what they deliver. The Ombudsman
saw significant potential for his office to contribute to low-cost, practical
improvements.

What is a Complaint?

‘This is often a problem. One test is to see if the authority is a thind party ina
mm;lmmplﬂmnta_niH}r,alaw,pn-iicympmmim[tmayhcum
a public authority properly administers a law or policy but that people object to
the law or policy. Such objections will not constitute complaints about the
autharity's conduct, although such situations may develop into complaints if not
handled well.
A Common Pattern
Anenquiry becomes a dissatisfaction; a dissatisfaction turns into a complaint
and a complaint results in an investigation and regardless of cutcome, someone
loses.

An Answer to the Problem

~ Ifthis process never starts, or can be stopped early, everyone benefits, This
is one way an effective in-house complaint-handling system pays its way,
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MANAGEMENT

i Means to an End

A system which starls with enguiries, continues through complaint-handling
toresolution, providing feedback which drives improvement, reduces complaints.

What System?

Organisations differ. But there are universal elements. The ideal is 1o develop
a structure which each can adapt to its particular circumstances.

Essantials

Any in-house system must sef out or address some fundamental elements:
# The agency's policy regarding complaints and
complainants
#+ Consistency and procedural faimess
+ Recording and reporting
# Responding:
* to the complainant (in terms of resolution)

* (o the system (in terms of necessary changes)

The survey showed widespread failure to use complaini-handling as a
management tool. Agencies need (o know what their cusiomers think. Onilodox
marketresearchis expensive, Goodin-house complaint-handling systems provide
feadback otherwise had only at high cost. Most complaints are very specific,
tightly-focused and well-rooted in reality (which is not to say that complaints
should always be sustained; in the Ombudsman' s experience, this is not necessarily
s0). The survey showed, however, very few agencies were tapping the rich vein
of customer opinion obfainable from complainants, Without this, significant
improvement in service is very difficult

The Govarnmant's Guarantes of Service

Our project beganin 1991, InMarch 1992, the Government offered the public
a “guaranice of service” in ils statement, NSW - Facing the World. The
Ombudsman supported the concept bt said that ifthe Office of Public Management
were 10 implement the proposal, duplicated effort and waste of scarce resources
must be avoided. The Director-General, Premier's Department, agreed the two
projects must be integrated.

The Ombudsman's Policy Statement

The Ombudsman stated a policy which, though primarily for his office, had
implications for other public awthorities. The first part said:

The Ombudsman will nol normally investigate com-
plaints which he considers can and should be resolved
by an appropriate complaini-handling system within
the public authority in question

The second part of the policy was:
The Ombudsman will always consider for investiga-
tion complaints which cannot be so resolved, as well as
a failure by a public authority to deal satisfactorily
with a complaint received by it

16

Ornbuckrnan Annud Report 1992



MANAGEMENT

Ingiving his reasons for the policy, the Ombudsman stated the following aims:

+ To conserve the Ombudsman's investigative resources
for such complaints ascannot be dealt with appropriately
in-house

# To encourage an eénhanced response 10 complainis by
public authorities

# To involve complainants, wherever possible, as fully as
possible in the resolution of their own complaings

+ Tolocate the costolcomplaint-handling and the operational
practices which create complaints where those costs
originate

# To reduce, ultimately, the incidence of complainis made

# To achieve better resoloton of such complaints as are
made.

This restated a belief that anyone complaining about a public authority should
first raise the matter with that authority. The Ombudsman was nod sure, however,
if this was understood by the agencies themselves. Although the sarvey centred
on complaint-handling, that was essentially a strategy for achieving other
changes and long-term objectives. The Ombudsman saw henefits for his office
and the apencies if that policy operated successfully, but knew it needed
complaint-handling systems capable of meeting the proper demands of a
complainant, future users of the agency’s services, the public in general, the
Government and the organisation itself,

The Ombudsman saw a need for common reporting standands, and circulated
adraft of these and of guidelines for effective complaint management which are
available to public sector organisations involved in setting up or modifying
existing arrangements for handling complaints.

Ways In Which Complaints May be Resolved

We have also been examining how complaints may be resolved. Recent years
have seen significant chanpes and alternative and additional dispute resolution
systems may well have a place in the reperioire of strategies available.

Conciliation

The Ombudsman's first step was a drive to increase substantially both the
level and the success rate of conciliation of complaints about the police. A joint
working-party between this Office and the NSW Police Service stopped at a
certain point to await the report of the Joint Pardiamentary Commitiee on the
Office of the Ombudsman in regard to the handling of complaints about the
conduct of police,

The Commities's report has now been tabled. It deals at length with the
conciliation of complaints. The Commitiee adopted virtually all the points made
in that regard by the Ombuodsman, who believes that lessons learned from this
initiative may be capable of productive application elsewhere,
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Madiation

Conciliation is closely linked to mediation and we have examined the use of
mediation to resolve complaints in certain circumstances, The process is likely to
be useful in situations where the complaint has the character of a dispute or
contains within it a significant clement which can be characterised as a dispute
which can, if necessary, be separated out from the rest of the complaint.

The Ombudsmanand another officer have undergone training for accreditation
as mediators. To take it further and to focus attention on the possibilities, it is
proposed to recommend mediation be considered in a range of particular
instances.

What has been Achieved to Date

Some authorities already had sophisticated complaint-handling procedures,
Since the Ombudsman began this project, other authoritics have introduced
systems or have upgraded existing schemes, In some cases, litlle was needed 1o
Hlngexhﬁnsﬁymhﬂﬂmﬂignmﬂﬁh&mmmmlnﬂmﬂmﬁ
Service. Inother cases, rather more remains to be done. Some agencies of course
may never need elaborate systems. Nevertheless, there are basics which will
?‘ﬁgﬁﬁhh public sector, It is those basics which must form the core

W v

The Ombudsman fed back to public authorties results and preliminary
conclusions from his initial survey, asking them for further co-operation if
needed, mainly in terms of expanded answers, actual inspection of systems, etc.
With virtually no exception, the responses were and continue tobe very positive.

Comment has been sought at all stages, It was clear from an early point that
the particular circumstances and needs of individual agencies must be ascertained
and met. Organisational differences in the public sector are considerable - what
works for one ngemyu&l!mnﬂmﬂymﬁrmmhu.wlmmmmunp
therefore, was a core of agreed common standards and perhaps an agreed
common structure, able 1o be modified 10 meet individual circumstances.

Material from here and overseas, from the public and privale sectors, was
examined. Consideration had to be given to how prescriptive and proscriptive a
miode] manual or guidelines should be. The decision, finally, was (o concentrale
on the philosophy of the process, 10 be specific about core elements and leave it
to each agency 1o perhaps provide an example or S0, Or & Case study, something
in the nature of a “hypothetical”, and, of course, o settle itsown actual paperwork
and handling of complaint material, including, if necessary flow charts and the
like.

Agencies were generous in allowing their approaches and their forms 10 be
made available for use by others who might wish to bormrow good ideas. The
Ombucsman is appreciative of the open approach adopted by agencies in this
regand.

Seminars were conducted jointly by the Ombudsman’s Office and the Office
of Public Management in August-September 1992 for senior officers responsible
for implementing the Guarantee of Service and, as an integral part of that, for
providing effective complaint-handling systems in their organisations. Segments
presented by both offices were augmented by speakers from private-sector
arganisations who focused first on a tiered approach to complaint-handling,
culminating inreferral toexternal resolution where necessary, and the possibilitics
of mediation 48 an appropriale sirategy in S0Me Cases.

18
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MANAGEMENT

How Things Stand at Present
The importance of complaint-handling has been recognisedinthe Government's
Guarantee of Service, and the Ombudsman’s Office and the Office of Public

Management have agreed on integration of their respective roles in this regard,
to avoid doplication of effort and waste of scarce resources,

Much remains to be done, however, and the office will continue to pursuc this
inmitiative,

SiaNiIFicanT OFrFicE CoMMITTEES
No significant committees were established or abolished during the reporting
year.
Management Committee
Membership:
Dravid Landa, Ombudsman
John Pinnock, Deputy Ombudsman
Gregory Andrews, Assistant Ombudsman
Kieran Pehm, Assistant Ombudsman

Purpose: management of the Office. Consider matters relating to the functions
of the office, policies, budget, prorities and overall administration.

Corporate Planning Committee
Membership:
David Landa, Ombudsman
John Pinnock, Deputy Ombudsman
Gregory Andrews, Assistant Ombudsman
Kieran Pehmi, Assistant Ombodsman
Jennifer Mason, Principal Investigation Officer
Sue Bullock, Executive Officer
Geoff Pearce, Manager Information Systems
Anita Whittaker, Human Resource Manager
Sandra Bitsakos, Financial Accountant
Jennifer Knox, Investigation Officer
Purpose: development of a corporaie plan.
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Gregory Andrews, Assistant Ombudsman
Jennifer Mason, Principal Investigation Officer
Sue Bullock, Executive Officer

Geoff Pearce, Manager Information Systems
Anita Whittaker, Human Eesource Manager
Margaret Lyons, Senjor Investigation Officer
Sandra Butler, Assistant Investigation Officer
Sue Sullivan, Senior Investigative Assistant
Purpose: co-ordinate raining program.

Joint Consultative Committea

Membership:

John Pinnock, Deputy Ombudsman

Sue Bullock, Executive Officer

Anita Whittaker, Human Resource Manager

Jan Weller, Workplace Group

Robert Bellamy, Workplace Group

Jacqui Trad, Workplace Group

Anne Milson, Public Service Association

Purpose: implementation of Structural Efficiency Principie.

Inaddition to the above commitiees, the following committess metonaregular
basis.
+ Egual Employment Opportunity Committes
« Ethnic Affairs Policy Statement Commities
# Occupational Health and Safety Commitiee

PromoTion AND PusBLICITY

Community Awareness

There were no public awareness visits conducted during the year due to
budgetary cuthacks,

Speaking Engagements

During the year the Ombudsman and his officers welcomed the chance to
adcress numerous community proups. These included:

+ Police Academy, Goulburmn

+ Police Academy, Sydney

+ Police College, Manly

+ Comective Services Academy, Sydney

# MNumerous Sydney Technical Colleges

+ Numerous Community Groups, ie, Lions andRotary

Ombudsrmon Annual Report 1992
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Papers presented during the year included:
# Freedom of Information - The First Two Years
# The Role of the Dmbudsman {College of Law Chatswood,
Chamber of Commerce, Clerks of Local Courts and [TR
Company Secretaries)
User Pays (IIR)
Calling Australia Home - How o Face the Challenge
Freedom of Information - The First Three Years (RIPAA)
Accountability, Customer Service and Satisfaction in the
Public Arena (RIPPA)
Community Expectations and Police Accountability
Complaint Handling as Market Research (I1IR)
¢ ConsumerComplaints and the Determination of Customer
Satsfaction (RIFPA)
# The Citizen as Client (IIR)
4 Perceptions of Local Government (Local Government
Conference)
# Customer Complaints and Client Satisfaction (National
Parks and Wildlife Service)
# Complaints as a Means of Determining Customer
Satisfaction (Public Secior Management Course).

* & b @

LN

Publications

With the exception of the 1991 Annual Report, the office was unable to
produce other pablications due to budget constraints,

Printing of the 1992 Annual Report cost $12,000 (approximately).
SpeciAL REPORTS TO PARLIAMENT

Under section 31 of the Ombudsman Act, 1974, the following reports were

tabled:
18 July 1991 Eeportonthe role of the Ombudsman in the
maragement of complaints about police.
2 Decem ber 1991: Report on the failure by officers of the
then Department of Family and Community Services to
respond to allegations of assault of a defainee in a
detention centre.
2 December 1992: Report on the failure of the former
Department of Family and Community Services to issue
instructions (o superintendents and staff on the
ment of the Children (Detention Centres) Act and Ils
regulations, lntermsnfmimmimmushdmvm
and, in particular, instructions on dealing with assaults on
detainees by detainees,
4 May 1992: Report concerning the Prisons (Segrega-
tion) Amendment Bill 1992,
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HeariNGs UNDER SecTioN 19 oF
THE OMBUDSMAN ACT

Humbser of | Mumber of | NMumbsar of
hearings darys witnesses

Departments and authorities 3 17
Local governmenticouncils 2 4 17
Prisons 4 16 g8
Paolica 8 24 34

Hearings were conducted in the Office of the Ombudsman, in other Sydney
locations and in NSW country centres neareast to the incidents under inquiry,
including a number of NSW Prisons,

TELECOMMUNICATIONS INTERCEPTION
InsPECTION UNIT

The functions of the Ombudsmanunder the Telecommunications (Interception])
(Mew South Wales) Act were detailed in the 1987-38 Annual Eeport. That Act
commenced on 20 January 1989 and shordy afterwards the New South Wales
Police Service and the Mew South Wales Crime Commission were declared
eligible authorities under section 35 of the Commonwealth Telecommunications
(Interception) Act. Since then, amendments 1o the New South 'Wales legislation
enabled the Independent Commission Against Cormuption (ICAC) o be declared
an eligible authority, effective from 16 February 1990, To date, ICAC has nol
advised this office that it had commenced intercepting telecommunications.

The Ombudsman's Telecommunications Inferception Unit bepan operating
shortly after the enactment of the Mew South Wales legislation. This high security
unit is not open to the peblic and is located on a separate floor from the main
office. The unit has four staff a senior investigation officer, an investigation
officer, an assistant investigation officer, and an investigative assistant

As required by the New South Walcs legislation, inspections arg made of the
recards of infercepts made by the New South Wales Police Servioe and the New
South Wales Crime Commission. Results of those inspections are reported (o the
Mew South Wales Antorney General as soon as practicable afier 30 June each
year, and in any case, within three months of that date. This year's reports have
been delivered o the Mew South Wales Atorney General.

22 . Omibudsman Annudl Report 1992



MANAGEMENT

During late 1992 the officer responsible for carying out the inspection
functions for the Ombudsman of South Australia visited the office. He was
supplied with a description of our inspection system and copices of checklists and
running sheeis. As an inspection was being conducted at the time of his visit, and
atthe generous invitation of both the agencies, he was able to observe our working

procedures.

Visits

The Ombudsman recognises the special needs of people in rural arcas and
people incustody tohave access 1o the Ombudsman's Office and has traditionally
carried out an outreach service. As the following table reveals, this service has
been severly curtailed in the past two years due 10 resource constraints,

Oral Complaints Dealt
with

Mumbar of Visits

1889 1890 1881 1888 1880 1881
1o 1] 14} f i {+] o
1660 184 1982 1650 16881 1662

Public awareness 33 11 1] 404 198 1]
Prisons 36 20 & 420 315 349
Juvenile Instiutions 12 B 3 145 41 23

*Eighiean of Ba 28 main correctional contras woro in lact visited, some on made than ona
aocasian.

CONSUMER SATISFACTION

Recently, the Ombudsman began collecting statistics on requests for review
of decisions, and actual complaints about the Office. A breakdown will be
provided in next year's annual report.

As a high percentage of complaints currently are declined by the office, the
majority of return comespondence from the public is letters or telephone calls
requesting areview of the decline decision. Spapshot samples of files over the year
indicate requests for review are received on over 18 percent of files in the general
area and around 11 per cent in the police area. Mosi letiers contain no actual
complainl about the conduct of the original officer handling the file; although
many complain about the stringency of the tests applied as 1o which case shall be
investigated,
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Requests for review are handled by the sext most senior officer who has had
no previous dealings with the file. The file is read afresh and a decision made
whether toreopen the matter or to affirm the decline decision. In general, a matter
is likely 1o be reopened only if the complainant, when writing, has provided
information which casts a new and unexpected light on the matter.

Very occasionally, a member of the public will make a specific complaini
about the judgement or conduct of a member of staff, Such matters are referred
direct tothe Ombudsman for appropriate inquiries or conciliationof the complaint,

Similarly, specific complaints from public authorities under investigation
about the conduct of officers are referred direct to the Ombudsman. [t is more
common for public authorities to complain about the Office than for members of
the public to do s0. While each case is treated seriously and investigated
accordingly, such cases frequently appear o be a case of shooting the messenger.
In past annual reports, cases of “denigration of the Ombudsman" have been
featured, and itis regrettably still the case that authorities will resort 10 personal
attack rather than addressing the issues subject of complaint.

Responsa Times

The office aims to acknowledge initial cormespondence within seven days, and
sampling indicates this goal is achieved in 85 per cent of cases. Matters subject
of formal investigation, however, may take many months to complete, due both
to the burgeoning complaint load and to the lengthy processes of seeking
consultation and comment from interested parties.

However, as the Achievements section of this chapter indicates, many matters
within the office are resolved informally and expeditiously, oftien producing much
more heartfelt satisfaction from the public than vindication at the end of a six or
nine month investigation.

Ome such complainant expressed his satisfaction vividly:

Y YOu cOntinue (o be adequately funded and thrive: in the new jungle,
where the bureaucracy looks increasingly predatorial (at best self-interested,
al worgt rapacious), vou are Tarzan, the hope of the cilizen victim

JoiNT CommitTEE ON THE OFFICE OF THE
OMBUDSMAN

Following its Inguiry into the role of the Office of the Ombudsman in
Investigating Complainis against Police (Report April 1992), the Parliameniary
Joint Committee on the Office of the Ombudsman announced, on 25 June 1992,
that it had resolved o enguire into the adecuacy of funds and resources available
to the Office of the Ombudsman, o examine the Ombudsman’s request for an
increase in funding and o recommend any changes to funding levels necessary for
the Office to perform its functions.

At the time of writing, the Committee has already obtained submissions from
interested parties including the Office of the Ombudsman, engaged a consultant
to assist the inquiry and has commenced taking evidence.

The Ombudsman welcomes the review which is the first comprehensive
inquiry into the funding of the Office since iis establishment in 1975,
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OVERVIEW

New South Wales police are in a process of transition, The Police Force has
become the Police Service; officers subscribe to a statement of values detailing
standards of ethics and behaviour; and responsibility is being devolved from a
centralised hicrarchical structure to the regional and local level. The concept of
community policing, initiated by former Commissioner John Avery, has become
the basis of police management.

The mid-1980s were a period of crisis for police. The public image of NSW
police was lower than in any other state, including (pre-Fitzgerald inguiry)
Queensland. The appointment of Commissioner Avery saw a period of internal
purging in which some of the more notorious perpetrators of misconduct were
mm;mmmlndmvlﬁm Many others resigned or retired while under

. In some cases, zealous internal investigations and uncritical use of
in resulted in lengthy and, finally, failed prosecutions against innocent
police officers.

From the outside, the extent of the clean up is difficull (o gauge. There is no
objective measure which can be relied vpon and, since the extent of misconduct
was largely hidden, no starting point from which to make comparisons.

It is clear there now is a strong public commitment (o ethical, professional
policing by the present Commissioner, Mr Laver, and the top levels of his sendor
management. To the limited extent that the Ombuodsman can provide insight,
considerable effort is being made o instil these values throughout the Police
Service. It would be premature to pronounce the process an unqualified success,

If police officers are to be regarded as professional, they must develop work
standards which have, as their basis, high levels of education and practical
kmowledge, a high level of autonomy and responsibility in the exercise of
discretion and a commitment (o the consclentions use of the law and procedures
which govern the occupation.

Cultura

2 |

Short cuts toredwce effort and the idea justice is served by convictions whether
or not a person is guilty of a particular offence (where “the end justifies the
means’) constitute unprofessional (and sometimes criminal) behaviour. These
ways of thinking have dominated the Police Service in the past and have
undermingd its credibility and public confidence, In varying degrees, these
attitudes are a part of police culture, Culture is transmitted in complex and subue
ways, primarily through personal contact with those already in the job, The effect
ofhigh-flown statements of principle is negligible unless adopled and promul gated
in the everyday workplace.

The transformation of the Police Service into a professional body is no
overnight process, In effect, the practices and ethos which defined the NSW
police culture have been attacked and discouraged. For good or bad, it was these
practices which gave police their strong sense of intermal loyalty and identity.
That identity is now under redefinition - and redefinition of a cultural identity is
the most difficult of processes. Almost inevitably, transformation is not absolute
but adaptive. Predictably, aspects of the existing culture will survive and
independent oversight and accountability remains essential,
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The Ombudsman attends seminars and training sessions for police and is
constantly asked why the Office emphasises police misconduct at the expense of
all the good police work.

The perspective of this Office will be uniquely informed by the material befiore
it - complaints of police misconduct. Consequently, the viewpoint will tend to be
critical.

There are many dedicated police who never come to the Ombudsman’s notice
and the media carry news of sometimes heroic responses by police to tragic and
difficult situations. At imes, media attention also is turned (o cases of criminal
and other misconduct by police.

The public credibility of police will be judged in the context of all the
information available. The Ombudsman’s report is but one source from a
particular perspective. Any police perceptions of unfairness have to be balanced
against advertising campaigns promoting community policing and other positive
police media. Ultimately, the experience ofhow members of the public are treated
when they come into contact with the police will determine the public image of
the Police Service and, finally, the fate of community policing.

DeaLing wiTH THE LoAD

Last financial year, complaints against police rose by 33 per cont; this year
they rose by a further seven per cent. The Office of the Ombudsman has received
no increass in funding to deal with the greater volume. Inevitably, people with
complaints against police will suffer. A system with an increased demand on
static resources has little option but to restrict the extent of its investigations,

During the year, the Joint Parliamentary Committes on the Office of the
Ombudsman conducted a public inquiry into the police complainis system, The
committee heard considerable evidence detailing the implications of increased
complaints and the reduced ability of the Ombudsman to deal with them.

It was clearly demonstrated by a number of submissions that the greatest
impact of declining resources falls on people who are least able to articulate and
suppaort their complaint, Typically, the system becomes less responsive to
Aboriginals, complainants of non-English speaking background and juveniles,
‘Theirony of this siteation, following the recommendations ofthe Royal Commission
into Abor ginal Deaths In Custody 1o increase independent investigation of police
complaints, was apparent. The Parliamentary Committee’s inguiry and
recommendations are examined in more detail below,

Declining Complaints

The only aliernative o drowning under the increasing piles of paper generated
by police internal investigations, with the consequent lessening of atlention 10
individual complaints, is to limit deliberately the number of complaints refermed
to the police for formal investigation. The ultimate aim is that officers of the
Ombudsman will be able to devote adequate resources 1o thorough and effective
investigation of complaints where there are strong grounds for concern about
police conduct and some prospect of improving police practices.
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Al the outsel, stricter iests are being applied to complainis before it is decided
0 commence inguiries. ltmnymlonlfuhemnu@mﬂﬂmymrEwm
assaulted by police; your complaint will be assessed for the quality of evidence
available tosubsiantiate the allegation. The Ombudsman will need o be satisfied
there is supporting medical evidence, perhaps independent witnesses, and the
hearing of charpes, if any, arising out of the incident (usually assault police, and
resist arrest) is not an adequate forum in which to raise the substance of the
complaint. Assaults in custody are still a major source of complaint and it is
difficult to refuse inquiries in this area. Generally, however, the threshold level
of evidence necessary to support a decision to investigate is increasing.

Last year, 1069 complaints were declined without any inguiry; this year the
figure is 1529; an increase of 43 per cenL

Similarly, through training sessions with police investigators, the Ombudsman
has been encouraging police who are investigating complaints 1o apply for
consent 0 discontinue thelr investigations where, even though ingquirics are
incomplete, there does not appear to be any prospect of a definitive outcome.
Applications from police for the Ombudsman’s consent to discontinue are, of
course, carefully scrutinised toensure proper inguiry is not avoided. Consents 1o
discontinue investigations were granted in 229 cases this year compared to 135
last year: an imcrease of 70 per cent.

Informal Resolution

Since the commencement of hig term in 1988, the Ombudsman has been
encouraging greater use of informal complaint resolution by the Police Service.
Orverseas experience shows a far greater degree of satisfaction by the public with
informal resolution procedures, even when not entirely favourable tocomplainants,
compared to the protracted process of formal investigation where the outcome is
often just as unclear,

Only relatively recently, particularly as the result of a circular issued in
August 1991, have the Police Service taken up the challenge and made greater
use of the conciliation provisions in the legislation, Despite the concerns of some
police officers that the process is unfair to them, successiul conciliations have
risen from 169 1o 424, an increase of 150 per cent. The effective use of
conciliation, and its increased use, is discussed in greater detail below.

With increasingly stringent tests of complaints before inquiry and greater
efforts to resolve complaints outside the formal process of investigation, the
actual numbers of complaints sent for investigation has decreased. Last year it
was 829 this year naly 583: a drop of almost 30 per cent,

The present investigation process was set in place in 1983, The climate was
ome of increasing public concern about police cormuption and great resistance by
police to any questioning of their authority. In effect, the system entrenched
internal investigation by police of complaints against themselves with civilian
oversight kept al a respectable distance. Direct inquiry by the Ombudsman only
occurred after internal police investigation and necessarily involved double
handling of the same evidentiary material and considerable duplication of efTort.
The problems inheérent in the present system and the essential causes of the
serious delays are examined later.
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In handling the complaint volume, the staff of the Ombudsman, panticularly
those working in the police area, have made extraordinary effons during the year
o keep the load manageable, often with considerable out-of-hours, unpaid work:.
Inthe year 1990 - 1991, 2656 cases were finalised. This year, the cases finalised
roseto 3624, anincrease inoutpat of 36 per cent. The dedicati onand professionalism
of the Ombudsman’s staff in achieving this result deserve special thanks.
Pricrities

In dealing with complaints against police, there is limited scope for the
Ombudsmantochooss where toconcentrate resources. Complaints of assault, for
example, are 50 serious they demand attention wherever there is any reasonable
prospect of acceptable evidence becoming available, There are numerous other
categories of complaints where it would be unacceptable not 0 make inquiries in
the public interest. There is, bowever, a large body of complaints 1o which the
Ombudsman’s attentionis ingvitably drawn. Namely, complaints for which there
is no other means of redress.

The Independent Commission Against Cormaption (ICAC) has established a
high profile in the area of police corruption. The ICAC has extensive and wide-
ranging powers, which go far beyond those of the Ombudsman, 1o deal with
complaints in this area

The performance of the Police Service in investipating complaints has
improved. Police gencrally do not take complaints of criminal misconduct lightly,
investigations are reasonably thorough and sustained findings, ofien with
consequent charges, have increased. Police understand criminal misconduct and
the processes for dealing with it The Ombudsman maintains oversight of the
investigation of such matiers.

What is often overlooked by police investigations are areas of habitual police
practice which may not amount to criminal misconduct but are, nevertheless,
oppressive or unfair,

Police are given extraordinary powers to interfere with the rights of the public,
The level of complaints in the area of unreasonable reatment sugpests police
powers are oot exercised with the forbearance and discretion required. It is clear
from complaints and investigations that many police see any questioning of their
authority as a challenge and, consequéntly, use their power to reinforce their
position. This mentality is entirely unprofessional and contrary to the spirit of
community policing.

Of course, the Ombudsman is not on the street 1o observe the reasonableness
of any particular exercise of authority and this distance from the event is relied
on by some police to deflect criticism. It is clear both from complaints and the
police investigations, however, there are routine police practices which needlessly
infringe on individual fights and which police, ofien including those charged with
investigating the complaints, consider. if not entirely proper, then not warranting
inquiry. The most obvious and persistent example in this anea is amest for minor
offences when the issue of 3 summons would be appropriate. This, and related
areas, are dealt with below,

Although many of the matters for complaint in these areas can seem relatively
petty, they perpetuate a police attiude of dominance at all costs. Often, more
serious incidents arise out of street confrontations where police decide their
authority is being undermined and over-exercise their power,
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CONCILIATION

Since iisinception, the Police Regulation (Allegations of Misconduct) Acthas
made provision for the informal resolution of complaints by conciliation. In
previous years conciliation was rarely used - the percentage of complaints
conciliated was static at about six per cenL

Overseas experience has shown informal complaint resolution can be used in
a far higher proportion of complainis and with greater degrees of complaint
satisfaction than formal invest gation. A research project carried out at the Centre
for Criminological Research at Oxford University in 1989 found the bulk of
dissatisfied complainants were those whose complaints were fully investigated.
They complained about the length of time, the absence of any apology and the
inadequacy or lack of explanation for the final decision.

"The general feeling was that the police made all the
decisions and that these were biased in favour of their own
afficers.”

Om the other hand, a much more positive response came from complainants
who had experienced the then new system of informal complaint resolution. Over
half declared themselves broadly satisfied with the cutcome. The researchers
concluded:

. thar what complainanis are seeking 6 most cases (s
not something akin to trial or punishment of the officer concerned,
but a full explanation, an apology, some pointed remarks to the
afficer from someone in a sentor position and/or a clear assurance
that steps will be taken to see that it does not happen again. "'

The present Ombudsman has put considerable effort into encouraging a
greateruse of conciliation since the beginning ofhis term. Asthe police are largely
in control of complaint handling, however, there was little success in increasing
the use of conciliation until the Police Service decided, after lengthy negotiation
with the Ombudsman, to officially increase its use. In August 1991 the Assistant
Commissioner (Professional Responsibility), Mr Col Cole, issued a circular to
police saying:

In future, all written complaints of a minor nature

which are received by the Internal Affairs Branch will be
firstly forwarded to the local area for attempted concilia-
tion; and

] | E W - | | II 1 | »
attempt conciliation,... (Assistant Commissioner's em-
phasis)

Survey of Complainant Satisfaction

As the number of complainis conciliated began o nise, the Ombudsman
surveyed complainants whose matters had been resolved through coneiliation to
test their satisfaction with the process. A questionnaire was devised and sent to
complainants with a reply paid envelope for their response.

The first surveys were seol out in March 1992, Of the 164 cases where
complainants had agreed to conciliate their complaints, 72 retumed the surveys
- @ response rate of 44 per cent. Some responses were incomplete - one
complainant sent the survey back shredded with the ominous response; *You may
nod assume that this matter has been resolved. It has only begun”®.
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The following, however, can be drawn from an analysis of the returns:

# sixty respondents (83 per cent) declared themselves
“satigfied” or “very safigfied” with the way their
complaint was handled. Ten complainants (14 per cent)
said they were either “wnsatigfied” or “very unsatisfied ",

+ Thirty six respondents (50 per cent) thought that the
Police Service would improve “slightly " or “very much ™
a5 a resull of the process. The largest majority in a single
category, 30 (42 per cent), thought there would be no
change tothe Police Service flowing from the conciliation.

+ In response to & question about the manner of the police
officer sent to conciliate, 61 complainants (82 per cent)
wereeither “satigfed " or “verysaiigfied” that they were
taken seriously and the officer responded properly. Only
11 (15 per cent) were dissatisfied with the way they were
treated by the conciliatos.

The remainder of the survey dealt with the factors which played a part in the
complainant's decision 1o conciliate. A series of possible factors were given and
respondents asked to indicate whether the factor played no part, some part or a
large part in their decision to conciliate.

The possibilities ranged from the positive (eg, apology by the Police Service;
a senior officer “speaking fo " the police under complaint about their behaviour;
an explanation that the police concerned were in fact acting properly) o the
negative (eg, concern about damaging a police career, involvement in a long
drawnout investigation or court case; intimidation by the policeofficer conciliating
or fear of future harassment by the police under complaint),

Om the whole, the response was positive:

+ anapology played some or a large partinalittle over half
{54 per cent) the complainants agreeing (o conciliate;

# for 58 respondents (81 per cent), the assurance a senior
officer would speak tothe police involved in the complaint
played some or a large part;

+ only one respondent said intimidation by the police
officer conducting the conciliation was an influencing

There were also, inevitably, some adverse indications:

+ 30respondents (42 per cent) said concern about damaging
the career of the police if the complaint was investigated
played some or a large part in their decision to conciliate;

& 20128 per cent) said concern over getting involved in a
long court case or disciplinary hearing if the matier was
investigated played a part; and

+ 16 (36 per cent) said that fear of foture harassment
played a part in conciliating.
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The negative factors in the survey arose from the Ombudsman’s past
experience with conciliation and were matiers complainanis had raised as
problems. The first two of the negative factors above is more likely 1o be raised
by the police officer conducting the conciliation while the third could arise from
the complainant’s own fears without any reinforcement from the conciliating
police. The surveys are treated anonymously to assist complainants in responding
freely.

Police Resistance to Conciliation

Operating under a disciplinary system of control, NSW police have tended to
see any apology as an admission of fault. Similarly, being “spoken (0" has been
equatcd with the raditional disciplinary measure of “counselling " and can be
resisted because it is perceived as affecting career prospects. In the past, police
under complaint have insisted on full investigations rather than conciliation. They
wanted their “mame cleared” rather than leave any inference that they may have
been in emor, When the complaint involves a minor matter, this approach is
untenable.

The basis of such objections is unclear, There is no record or adverse entry
contained on the “record sheet” of police involved in conciliation - (under the
Police Service Regulations, there is no provision to record anything other than
proven or admitted criminal or departmental charges.)

The Police Regulation (Allegations of Misconduct) Act (section 35A) does
require a report of complaints about an officer and the result to be submitted with
the promotion repart where the officer is applying for a position above the rank
of senior sergeant. Although this does not affect lower ranks, much of the fear
about prejudice to career prospects comes from this area.

Whether misconceived or accurate, the resistance remains real. At present,
conciliation larpely proceeds onthe basis of agreement betweenthe Police Service
and the complainant. Some officers are willing to conciliate individually, but this
is exceplional.

Following submissions, the Joint Parliamentary Committee inquiry into
police complaints (covered generally later in this report) recommended that the
existing requirement to include all complaints on promotion reports be amended
g0 that only complaints found sustained within the three years prior to the report
be included (ie, complaints conciliated would not be inchuded). If there was ever
any rational basis for police resistance to conciliation, this step removes it
completely.

Prospects for the Future

The current volume of complaints demands new approdches. The expense
involved in formal investigation simply is not justifisble for many of the less
serious matters, Despite thechangein orientation from Police Service management,
conciliation requires further development both through training of police conducting
conciliation and encouraging the willingness of individual police to drop their
defensive stance and enter the process with an open mind,

As noted in the Overview of this report, the number of complaints finalised by
conciliation has risen 150 per cent (from 169 last year to424 in the curmrent year),
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INVESTIGATIONS

The present system of investigation was broadly set in place by the Police
Regulation (Allegations of Misconduct) Act (PRAM) in 1983, Much to the
surprise of many complainants, there is no provision for direct investigation by
the Ombudsman; complaints are referred to the Police Service for investigation,

‘There was no time limit on police investigaton until 1987, when a limit of six
months was imposed.

In practice, the responsibility for investigations is largely in the hands of the
police and the Ombudsman exercizes oversight from a considerable distance, It
is not until the police finish their investigation and any deficiencies in that
investipation have been retumned to the police for rectification that the Ombudsman
is in a position toundertake any inquiry himself. By that stage, the complaint has
aped, the evidence has been well traversed and there ofien is little interest in
pursuing the matter. Where acase is re-investigated by the Ombudsman, the delay
usually works against definite findings. Even when a definite finding is reached,
it seems the delay has just begun. In practice, investigations are rarely taken over
by the Ombudsman because the work already done by police would be displaced
and would have 10 be repeated, and because of the lack of resources available for
this purpose.

Justice Delayed...

Delay is the most common complaint about the investigation system, it covers
everyone - complainants (many of whom give up the ghost or move away from
the area), police under investigation (who may suffer under the stress of an
uncenain future) and, occasionally, (when complaints end up in charges before
a court or tribunal) judges,

Two complaints subject (o investigation resulted in charges against police
heard by the Police Tribunal this year. Both alleged assault and both exemplify
the delays which canoccur, Apart from imposition of penalty by the Commissioner
or further appeal by police, the tribunal or court is usually the endpoint of the
complaint process.

Case Study 1

Four Years and Six Months

The first complaint concerned an alleged assaolt by police on 23 January
1988, In July that year, the Police Depantment concluded its investigation and
found the assault was not sustained. There were 19 witnesses interviewed and
significant documentary evidence obtained, The Ombudsman was not satisfied
with the police determination and are-investigation began in January 1989, Eight
civilians and six police were called to give evidence and further documentary
evidence was obtained. The departmental legal representatives for the police
argued their clients needed a month 10 consider their copies of the orginal police
investipation rather than the week given,

InJure 1989, the Ombudsmanissued a provisional statement finding the complainant
had been assaulted by police. This document, as required by the legislation, was 10
allow the police concerned the chance to respond before any repornt was published. The
police wasreceived inOctober 1989, The draft report was sent tothe Minister
in December 1989 and finalised in January 199, two years afier the incident.
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The Police Service referred the matter 1o the Crown Solicitor in January
1990 and advice recommending deparimental charges was returned to the police
in January 1991. In April 1991 the Assistant Commissioner advised he was
referring the papers to the Police Legal Services Branch for formulation of the
relevant charges. In August of 1991 he advised he had directed the laying of the
charges. In August 1992 the Police Tribunal delivered its judgement - over four
and a half years after the incident.

‘The Judge found the four police involved had used “unreasonable restraing”
against the complainant, No penalty was recommended for the most junior officer
and & reprimand was recommended for the next above him. The sergeant was
found to have done Little to exercise conirol and “was involved physically”. The
senior constable, found 1o be primarily responsible, “had made up his nind to
get [the complainant]” following an earlier encounter because as he said, “ft
would have undermined (his) respect in the area {f [ the complainant's conduct]
had gone unpunished. " The Judge recommended both the sergeant and senior
constable be fined $300.

Case Stody 2

Four Years and Still Going...7?

Rather than a lengthy recital of the length of time taken at the various stages
(11 months with Internal Affairs to find the complaint “nor sustained”; 15
months with the Ombudsman to reverse that finding; 18 monihs with the Crown
Solicitor for legal advice, etc), a summary can be lefi to the Police Tribunal which
heard some of the charges arising out of the complaint. The judgement reads:

On 25 May 1992 | commenced the hearing of the Departmental

charge againsi [one of the police concerned . To date, departmen-

tal charges have not been lafd against the dog-handlers... It could

be many more months before any proceedings can be heard by the

Police Tribunal if deparimental charges are laid,

Four years and three months elapsed from the time of receipt of the

complaint against [the constable concerned] until the time the

matters were heard by me. The complaint...contained allegations

af a most serious nature, and it is inexcusable that a delay of this

magnitude ocourred. In cases where identification evidence is

relied upon it is imperaiive that steps be taken to bring those cases

on before the Police Tribunal expeditiously.

In this case, the Tribunal was unable to accept the complainant'sidentification
of the police officer who assaulied him, although it was satisfied the assault
occured,

Although the Ombudsman is often the target of criticism by police for the time
taken by the process, the above two cases show the Ombudsman's function is not
the sole cause of delay. On the other hand, had the Ombudsman accepted the
initial “not sustained” finding of the police investigations then the complaints
would have gone no further,
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Streamlining the Ombudsman's Functions

As detailed in the Overview section above, a concerted effont has been made
to cut down the mumber of complaints referred for formal investigation and to
provide resources 10 deal expeditiously with those investigated. Consequemly,
the resources expended on reviewing police investigations should be reduced and
re-investigations handled mone expeditiously.

The present system, however, has a propensity for delay as part of its
structure, This is particulary evident when a police internal investigation fails to
thoroughly examine the complaint and the Ombudsman is obliged 1o conduct a
re-investigation. This double handling of the same material has obviows problems.,

The section below on the Joint Parliamentary Committes’s inguiry into police
complaints sets out recommendations which, if implemented, should provide the
Ombudsman with a broader range of investigative powers to help eliminate the
present inefficiencies.

Improving the Police Performance

The bulk ofinvestigations into complaints against police are, and will continue
to be, investigated internally by the Police Service. It must be acknowledged the
quality of Internal Affairs branch investigations has improved and the level of
sustained findings by these investigations has increased,

The regionalisation of the Police Service, and consequent devolution of
formerly centralised responsibility, has necessitated changes in administrative
procedures in handling complainis which, during the current year, have been
cause for concern. In his evidence to the Joint Pardiamentary Commitice, the
Ombudsman cited a number of examples of significant delays inthe investigation
process which were porely administrative. Examples included:

# A delay of four months between a police investigator
submitting a completed report and its receipt by the

#+ A complaint referred for investigation taking two and a
half months to be sent 1o the region where it was o be

investigated.

+ Aletter from the Ombudsman requesting clarification of
investigative action taking three months to reach the
responsible officer,

Delay is compounded when an officer continues along a track or completes an
inquiry which does not address the issues required by the Ombudsman. If the
issues are of sufficient weight, the papers have to be returned for further attention
through the same administrative system.,

Some effort is being made by the Police Service to deal with this problem and
the situation improved towards the end of the reporting year. The eventual
cutcome will probably be more direct communication with the Ombudsman from
police at the regional level rather than through the centralised structure,

Devolving Investigations to the Local Lavel
Ome of the obvious reasons for delay is simply the volume of complaints. From

the outset of the present legislative scheme, it was apparent the Internal Affairs
Branch of the Police Service had difficulty in keeping up with the number of
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The Actoriginally contemplated the bulk of complaints would be investigated
by Internal Affairs, although there was vision for investigation by other
members of the Police Service (Section 19). The Ombudsman’s annual reports
since 1983 have consistently raised delay as a problem.

In 1985 the Ombudsman with the Police Commissioner, under section
19 of the Act, that Internal irs would only investigate complaints falling
within the category of serious assault, cormuplion, dishonesty or other criminal
behaviour. The remainder were to be investigated by non-Internal Affairs police
“outside the same hierarchy as the officer(s) the subject of complaint”. The
idea behind this structure was (o ensure some limited degree of independence and
objectivity by the investigating police.

The new arrangements seemed (o do little to reduce the backlog. During a
Parliamentary Select Committes Inguiry in 1988, the then Commissioner, Mr
Avery, strongly argued it was contrary (o the principles of community policing
for complaints to be investigated outside the line of command. This system, he
believed, destroyed the morale and responsibility of supervisors. They could sit
back and ignore misconduct because police outside the immediate command ling
were investig and taking responsibility. The time had come, he argued, for
mﬁmﬁmﬁ%mﬁm@@mﬁim E

Although concerned that investigations be, and be seem (o be, as impartial and
independent as possible, the Ombudsman reluctantly agreed to a greater shift to
investigations af the local command level.

During the inquiry this year by the Joint Parliamentary Committes on the
Ombudsman, the Commissioner proposed a further shift to investigations by
police at the local level. Under the proposal, Internal Affairs would investigate
“the most serious matters only”, the rest would be conducted within the
command line and “reviewed"” by a police officer from Infernal Affairs. The
Committee recommended the Ombudsman and Commissioner should continue 1o
agres on the types of complaints which are appropriate or not for Internal Affairs
investigation and the current agreement is 5tll in place. It seems inevitable,
however, the shift to the local level will continue and the degres of association of
the police investigator with the police under investigation will become stronger.

This devolution of investigatory responsibility has been occurring for some
time and is still taking place. Training sessions are being conducted to prepare
local police to handle more investigations and these are attended by the Assistant
Ombudsman (Police).

Given the potential for police at this level o be well associated with the police
whom ithey are investigating, the Ombudsman’s focus in this raining 15 on
conflict of interest, how to identify it and what steps 10 take. This issue, even in
more general terms, has not traditionally been properly appreciated by police.

Apart from the necessity of handling the volume of complaints speedily, the
Police Service's theory is local supervisors and commanders managing
investigations into police under them will instil a greater sense of professional
responsibility and promote integrity at the grass roots, The intention is admirable,
but the potential, and templation, for police to look after their mates is obvious,
The Ombudsman’ sexperienceoflocal investigations todate allows nounequivocil
conclusions 1o be drawn - they range from the very conscientious 1o the obviously
biased and poorly conducted. Unfortunately, the majority of local level
investigations do not exhibit a high degree of professionalism.

 Ombiudsmon Annual Repart 1992



The goal of professional, dispassionate investigations by police at the local
level, if it is a success, will be a major achievement. The road towards that goal
will be difficult and the role of independent civilian oversight crucial if wrong
furns ane o be avoided.

PARLIAMENTARY INQuUIRY INTO PoLICE
COMPLAINTS

As its first inquiry, and on the basis of a 35 per cent rise in complainis against
police the previous ycar, the recently established Joint Commitiee chose (o
examing the Ombudsman’s police jurisdiction. Initial submissions, apart from
the Ombudsman's, were overwhelmingly from the police perspective and
considerable effort, both by the commitiee and the Ombudsman, was spent in
obtaining the views of other interested parties.

It was agroed by almost all intercsicd partics that the present system was, (o
use e Ombudsman’s phrase, cumbersome and time consuming and it was
generally accepted there was need for reform, Many of the problems arising from
the operation of the present system, raised earlier in this report, were pui to the
commithes,

Conciliation

With the exception of the Aboriginal Legal Service, which submitied that
conciliation was not appropriate for Aborginal complainants given their history
with police, there was general agreement that greater use of conciliation was
desirable.

While expressing some concern about the Police Service position that palice
officers, because of the nature of their work, were well equipped o act as
comciiators, the committes agreed concillation of complaints should be extendead,
the present mechanisms poverning the Ombudsman s invel vement be streamlined
and the Ombudsman’s powers (0 monitor police attempis 0 conciliate be
increased by the development of random audits of the conciliation process. The
committee also recommended that there be provision for conciliation using
conciliators independent of the Police Service at the Ombudsman's discretion,

To help allay the suspicion with which any complaint handling process is
viewed hyrankmﬂﬂlemﬁu,ﬂmcmmmrmmnmﬂnmﬂdmanycndmx
gained during an attempled conciliation would not be admissible in any later
disciplinary proceedings which may arise from the complaint. [tatso recommended
that records of complaints which were conciliated would not be included on the

promotion reports of police.

Investigations

Given the inherently bureaucratic and cumbersome naure of (the present
investigation process (sctout gbove in the Investigations section), the Ombudsman
a number of measures designed o streamline the curmenl process.
Although the initial Police Service submission proposed keeping investigations
essentially in police hands, it later agreed some of the suggesied reflorms were
The major police concern remained, however, that the Ombudsman

could encroach on the exclusive police control of formal investigations,
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Reforms o the Ombudsman's power (o acquire further information from the
Police Service, complainants and witnesses prior 10 deciding whether a formal
investigation should be conducted were recommended by the committes without
substantial disagreement. The Commissioner of Police also agreed to the
Ombudsman obtaining a power to directly investigate complaints in the public
interest without initial investigation by police, This agreement came despile his
concern that the public interest be defined in any redraft of the legislation and his
reservations about the Ombudsman investigating complaints of criminal
misconduct.

The greatest contention arcse over the Ombudsman’s proposal that his
investigators have somé supervisory or participatory role in the comduct of
internal police investizgations, This is a particularly important area given that the
funds available 10 the Ombudsman will severely limit the number of possible
direct investigations.

Despite resistance from the Police Service it was finally agreed and
recommended by the committee, that:

the Ombudsman should be able, on a discretionary basis,
o monitor the progress of police internal investigations by
being empowered to;

{i) be present as an observer during selected internal
investigations; and

(i) consult with police investigators during the course of
an investigation.

The reforms recommended to complaint handling are long overdue and the

commitice, particularly the Chairman, Mr Tink, is to be congratulated on
achieving substantial consensus in what have raditionally been arcas of conflict
and antagonism between the Police Service and the Ombudsman. Although it can
be anticipated there will be some difficulties in the practical implementation of
the reforms, they are in the best long term interests of both the Police Service and
the public of New South Wales.
The committee’s report was published in April 1992. Either because of the
complexity of the system, or becanse there was no major dispute between the
Ombudsman and the Police Service, the reporn received little media attention. IF
the report’s recommendations are to be implemented, the existing law will be
substantially amended. When the draft of any amendment is placed before
Parliament, interested parties should carefully consider the proposals.

TRUTH IN SENTENCING

In contrast (o the rgorous (even over-zealous) investigation and prosecution
of complaints against police in the late 1980s, the service’s present disciplinary
approach has swung towards leniency in dealing with police misconduct.

While it is difficult to be precise about the reasons for this change, there is linle
doubt police command is seeking to re-establish confidence in the ranks. Internal
purging called into question the unwavering support the police hierarchy had
traditionally shown in defending the actions of its officers.
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The Assistant Commissioner (Professional Responsibility) ariculated the
new regime in the Police Service Weekly on 4 November 1991, There is now a
“three level” approach to police infractions. Al the first level, serious criminal
or other misconduct will result in dismissal or reduction in rank. The second level
involves less serious transgressions and the emphasis is on rehabilitation. The
type of penalty employed in such matters is a deferral of penalty during a
probationary period, usually of twelve months but longer in some cases. If the
officer’s performance is satisfactory during that period then a disciplinary
penalty is usually waved. At the third level, honest mistakes or errors of
judgement are deali with by counselling and education.

An integral aspect of this approach is the encouragement of officers under
inquiry not to avoid or mislead the investigation, not to cover up their misconduct
for fear of being unreasonably penalised; in short, to have confidence that the
complaints system will treat them Ffairly. Obviously, the greatest obstacle to the
detection of police misconduct is that well documented aspect of police culture,
the “wall of silence ™ and even the giving of false evidence when one of their own
is under investigation.

The new disciplinary approach of the Police Service has been applied with
consistency, although there are many occasions where the Ombudsman has
disagreed with the penalty, or lack of it, in particular cases. The fairness or
adequacy of penalty, however, is largely a subjective matter and the law gives the
relevant discretion to the Commissioner of Police.

Case Study 3

Double Dishonesty

There is a particular type of case, however, which does provide grounds for
concern: the case where the police officer involved actively avoids scrutiny,
misieads the Investigation and denies any misconduct until the evidence adduced
by the investigation is finally presented and proves the conduct overwhelming.
Such conduct suborns the investigation process and brings the rehabilitative
nature of the disciplinary system into disrepuate.

In one case, an inspector with substantial command responsibility suggested,
10 help boost the morale in his command, that the squad take over the dutics of
a relief cleaner, use a fictitious name to collect the cleaner”s wages and use the
money for entertainment. During the internal investigation many of the police
admitted their respective roles in the matter, but the inspector denied any
knowledge of the arrangement. Indeed, he earnestly proclaimed his innocence and
impressed upon the investigation that he would never condone the use of a
fctitions name to gain funds, In the course of 4 second interview, he was shown
a cheque made out to the fictitious cleaner with his signature authorising cash.
Still he said he had no knowledge of the matter. Following legal advice, he was
charged with permitting the use of a fictitious name and with untruthfulness,
Initially, he denied the charges until, having viewed the evidence against him, they
were admitted. The penalty imposed was a twelve month deferral pending reviews
of his performance.
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The Ombudsman objected to the proposed penalty, particularly in view of the
officer’s command position, and recommended legal advice be sought as to the
existence of any criminal charges on the evidence. It also was recommended the
ingpector’s suitability for his position be reviewed.

Legal advice from the DPP suggested the offence of “conspiracy to obtain a
benefit by deceprion”™ was disclosed, but advised that further investigation was
necessary if the matter was prosecuted. Among other things, all statements in the
investigation were obtained without cautions and would not be admissible in
criminal proceedings. Given the lapse of time inthe whole process, the Ombudsman
did not press the issue.

The twelve months probationary period recently lapsed, the inspecior's
performance was satisfactory in the eyes of his superiors 50 no penalty was

Discipline is in the hands of the Commissioner and recommendations by the
Ombudsman or Police Tribunal are not binding. It must also be recognised that
there is significant sympathy for police, given the difficultdes of their work, in
courts and tribunals and that unsuccessful prosecutions are time-consuming and
expensive. While rehabilitation is the mosi preferable method of dealing with
offenders, such method must be finely tuned to the individual and the offence. The
danger with a gencrally lenient approach is that it fails to adequately distinguish
between particular cases and lowers respect for the disciplinary system itself,

PoLicing COMMUNITIES

Community policing faces its biggest test when police deal with communities
which are not readily identificd as mainstream or are perceived, at least to some
extent, s being in conflict with it The Ombudsman's perception of the treatment
of such communities by police appears related to the extent to which they are
marginalised from the community in peneral.

Gay RELATIONS

Gays and lesbians are entitled to fair and equal treatment by members of the
Police Service and gay and lesbian police officers are entitled to perform their
duty free from harassment, threats or criticism relating to their sexuality.

The Police Service has put considerable effort intoimproving its performance
in this area, Meetings between gay representatives and senlor police, gay lizison
contact officers, increased police visibility and patrols in gay and leshian
frequented arcas have all helped 1o build these better relations. While the public
aspect of relations in this area has undoubtedly Improved, the street relationship
remaing relatively fragile. Although complaints are not high in this area, largely
due 1o the gay community s capacity 1o organise and engage in its own dialogue
with the police, the complaints received disclose some resistance in the ranks o
Police Service policy.

A number of complaints were received following an article in a Sydney
newspaper purporting to quote a local police officer:

Unfortunately, the bushland is riddled with limle tracks and has

become infested with homosexuals... you see their little heads bob

up and down in the bushes - its like poing hunting.
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The mater was quickly addressed by the Police Service who strongly
counselled the officer and arranged for a seminar 0 be given 10 supervising
officers in the area on the principles of non-discrimination.

The question of police attitudes to beats {public places where gay men meet
other gay men) is constantly discussed in the gay media and some complaints are
received which raise the issve. The complaints are essentially that police try to
close down beats through proscoutions For offensive behaviour, but do not act
properly against anti-gay violence perpetrated at beats. Generally, given the
positive policy approach by the Police Service, complaints are conciliated,
although sometimes reluctantly.

Case Study 4

Just Walking the Dog

Cne complainant felt aggrieved when, on walking his dog in a park, he was
derained by police, identification demanded, radio checks made and allegations
levelled at him that he was using the park 10 make homosexual contact with
another man. The initial atlempt al conciliation Failed because the police
concerntd denied the complaint, saying that they spoke to the complainant for his
own safety and, further, that complainis had been received about bomosexual
activity in that area late at night.

The file was retumed (0 the Police Service with a recommendation that the
complaint be conciliated and the officers reminded of their duties to exercise
civility and forbearance when dealing with members of the public. The Assistant
Commissioner for the Region responded, with alegal advising attached, that the
recommendation was unaccepiable and no action would be taken

The Ombudsman took the matter up with the Commissioner and the Assistant
Commissioner later responded that he agreed with the recommendation and
further arranged for the Police Service Gay Liaison Unit to attend the area. He
suggested that good lizison may prevent future complaints and would assist in the
gathering of information of interest o police.

Case Study 5

Immoral Beat

Another complaint related to this area came to the Ombudsman through the
Police Service with a decision that it would be investigated. The complaint was
expressed in terms of a police officer acting “for immoral purposes [and
thereby] did bring discredit upon the NIW Police Service”, The Ombudsman
invited the police 1o apply for consent 1o discontinue the investigation but the
invitation was not taken up. The Police Service continued with the investigation
and found the issue to be sustained. Among other things, the officer was asked
during the investigation whether he “had homosexual rendencies” which was
denied.

The Ombudsman ook issue with the way in which the complaint was
characterised and in the manner in which the investipation was conducted. The
complaint was “notsustained” and the Commissioner advised of the Ombudsman's
finding.
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PeopLE oF Non-ENGLISH SPEAKING BACKGROUND

It is difficult to gain an accurate picture of the state of police relations with
non-English speaking communities. There are many different language groups
with many different perceptions of authority and police. Within particular proups
there will also be differeaces between the older, more conservative members of
the community and young people who will have more street contact with police.
Further, non-English speakers may not be readily identifiable if they have the
same racial characteristics as Anglo-Celis. Skin colour identifies a person and
may affect how they are treated from the stant.

The biggest problem in this area, of course, is lack of awareness of the Facility
to complain and, consequently, lack of access. A survey conducted by the
Commonwealth Ombudsman in June 1992, found that 43 per cent of those
surveyed who came from a non-English speaking country had heard of a Saie
Ombudsman compared (o over 60 per cent of those from Australia or other
English speaking country. Further, only 33 per cent of those who had arrived in
Australia in the last five years had heard of a State Ombuadsman compared (o 61
per cent of those who had been here longer than five years.

Even when non-English speakers do become aware of the Ombudsman - their
undersianding of the process and capacity to provide relevant information is
generally poor, It appears from a subjective reading of complaints that those with
the lowest capacity to articulate their grievance are complaining about the most
serious misconduct. It is ofien the case with complaints in this area that
complainanis only become aware of the Ombudsman and complain when the
incident giving rise to complaint appears in the media,

Case Study 6

Effective Harassment

After whiat was obviously a long period of concern about police interaction
with Asian juveniles in the Cabramatta area, a youth worker went to the media
and later complained to the Ombudsman about alleged police misconduct, His
complaint contained brief details of allegations from a number of boys ranging
from harassment (o serious assault. The worker was contacted and the system of
complaining against police explained 1o him in detzil, It was clear that a number
of the individual complainanis would have to be interviewed by police.

Two of the complaints have failed - the boy concerned falled 1o keep
appointments with the police who were to interview him., Two others are unlikely
1 be taken further given conflicts in the evidence and lack of independent
witnesses. One is still being investigated by the police,

The patrol commander was quoted in the Sydney Moming Herald when the
complaints first received public alfention as saying:

There have been a number of issues raised with me
personally, ebjections to police being a linle hard on some
members of the communiry, Butwhat they call harassment, I'would
call effective policing.
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Case Study 7

Kids and Cops

Another incident of alleged discrimination, involving police response o a
brawl among white and Asian schoolchildren on the North Shore, was also first
raised in the media. A police investigation found no issues of complaint sustained
and the Ombudsman is making further inquiries, There was only one Asian
witness interviewed during the police investigation. Some were contacted and
refused to cooperate. Despite this it was clear from community meetings that a
great deal of resentment was still harboured wowards police over the incident. The
Ombudsman i5 having more success interviewing relevant witnesses.

AporicinaLs AND Pouice ReELanions

Aborigines suffer widespread discrimination and racist violence. The Royal
Commission into Aboriginal Deaths in Custody produced figures showing that
14.6 per cent of the prison population in 1987 were Aboriginal and that
Aborigines, in August 1988, constituted 29 per cent of all people held in police
custody. At the time of the survey, Aborigines were 1.5 per cent of the total
population.

The Human Rights and Equal Opportunity Commission’s National Inquiry
into Racist Violence in 1991 concluded that Aborigines had a widespread
perception of institutionalised racism against them and that ... a major problem
Brought to the attention of the Inguiry is the problem of racist violence by police
afficers”. During the reporting year, ABC television showed NSW Police on
patrol in Redfern in the program “Cop if Sweer™ and in a video tape of police
mocking Aboriginal deaths by hanging in custody at a fund raising fancy dress
party.

Low Recognition

The Ombudsman's Office is not equipped w0 effectively monitor police
conduct towards Aborigines. The Commonwealth Ombudsman's survey refermed
to above, with & note of caution about the size of its sample, found only 30 per
cent of Aboriginals and Tormes Strait Islanders had heard of the Ombudsman, the
lowest proportion of any surveyed group.

This lack of awarcness is reflected in the number of complaints o the
Ombudsman. Omly complaints which make it clear that they are from Aborigines
are recorded as such (or where the representative is an Aboriginal Legal Service)
and there may be a larger, hidden proportion. The number identified, however,
was only 71 complaints or two per cent of the total. Thisis an extraordinarily low
figure when the degree of adverse contact between police and Aborigines is
considered.

The Ombudsman has a position designated and filled by an Aboriginal
Investigation Officer. Her experience is largely one of frustration. There is little
funding presently available for awareness campaigns in country areas and, apart
from betters of complaint, muchof her time is spent visiting Aboriginals in prizons
and juvenile detention centres. There have beennospecific communily awareness

or materials printed to effectively introduce and explain to Aboriginal
people how the Ombudsman can assist them.
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Mo Confidence

The lack of complaints may also reflect, where complainants are aware of the
Ombudsman, the perception that the system is structured against them. Complainis
have to be in writing and provide enough detail on which to pursue inguirics,
Where literacy is not an insurmountable problem, letters often relate a litany of
gricvances against many authorities and the police role is bound up with more
general marters, The scope of the Ombudsman’s jurdsdiction 15 ofien difficult to
explain. Aboriginal Legal Services tend to advise against complaining because
they have lite confidence in the sysiem and they fear the possibility of a
complaint compromising their position in any related criminal charges.

Under the current legislation, investigations are conducted by police and,
pnless the subject matter is serious, by police who are well associated with the
police under complaint. Police define the issues of complaint, ask the questions
and reach their conclusions. There is no oversight of the investigating police
during this process. Especially in country areas, complainants tend to drop off
during this process. There is fear of future harassment and an almost universal
lack of faith that the complaints process will be of any assistarce. Submissions
by representatives of the Aboriginal Legal Service to the Parliamentary
Commiltee’s inquiry into the police complaints system made the position clear.

Old Habits

While the Police Service hierarchy recognises the extent of the problems
which lead to high Aboriginal contact with police, there is little being done o
address habitual police attitudes towards Abongines, BFollowing the Ombudsmans
report in 1991 imﬂa:ggl;mﬂpaaﬂmf"ﬂpemum Sue”) in Redfern, where 10
premises in Eveleigh t, Redfiern, were raided without justification, the Police
Service set up a task foroz, with Ombudsman representation, o examine the
problems of police/ Aboriginal relations. The task force has a working staff of one
and has met intermittently. Its concentration has been on problems within
Aboriginal communitics and how these might be addressed so that police
intervention is less frequent. Schemes for self-policing operating in other states
are being examined to consider their applicability in NSW.

Lack of land and the many social problems endured by Aborigines no doubt
contribute to the high incidence of contact with police but little attention is given
bry the Police Service to the training and education of police officers on the jobin
areas with high Aboriginal populations and specifically on how they interact with
Aborigines.

The Police Service relies largely onits training academy to address the training
neads of police. The real raining ground, howewver, is existing police practice -
what is learnt from colleagues and superiors in the everyday discharge of duties,
It i3 in this area that traditional police culture perpetuates itself. One of the police
on “Cop it Sweet™ made it very clear that everything learned at the Academy was
“buedishit” compared o what was picked up on the streets.

Training

The investigation into Operation Sue showed there was no structured training
for police on the job in Redfem., Years later, there has been no attempt tointroduce
it. The Police Service response 10 “Cop it Sweet ™ wastothe effect that the officers
in the program were not representative of police. The “Cop it Sweet ™ videowould
become a training package for police recruits. The response o the Ombudsman’s
report into Operation Sue was, cssentially, that police were on the receiving end
of a whole series of societal problems which were not their fault.
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What this approach fails to consider, however, is that N5SW police have a
traditional and quite specific relationship with Aborigines. Historically, police
had the function of enforcing official policies of segregation and the degree of
intrusion, surveillance and control went 50 far, in some circumstances, &8 1o
amount 1o absolute power, In the time frame of culturally transmitted values, the
19605 is not far away, especially in the absence of positive programs (o influence
the siteation. As matters stand, the style of policing in areas with significant
Aboriginal populations is largely a matter of the patrol commander’s aiinede.
There is little organisational direction or strategy in training in Aboriginal
cultural valwes on the job or in identifying or comecting racist valees and
behaviour in police officers. If nothing else such training might prevent police
claiming that "coon™ i5 not 8 racist term but a neutral form of identification,

If the Parliamentary Commitiee’s recommendations are implemented and the
Ombudsman 15 able 1o have more control over complainis by Aborigines, the
complaints system may develop more credibility. As matters stand, however,
Aborigines, justifiably, see little point in making a complaint against police.

JUVENILES

The Legislative Council's Standing Committee on Social Issues tabled its report
on Juvenile Justice in New South Wales in May 1992 In the section on police
(page 163) it noted that in submissions received young people saw police as
“representatives of authority system hostile to their class or race™, that they
were harassed, threatened and subjected to violence and that cautions were used
inadequately. From the summary of submissions it appears the most significant
gricvance came from being juvenile and Aboriginal. The committes recommended
increased training fior police.

The present complaint system makes no provision for the special problems
encountered by joveniles in making complaints. Assuming there is knowledpe of
the system and literacy enough to compile a writicn account with sufficient
evidence to investigate, the lengthy investigation period can suggest (0 juveniles
that nothing is happening and that their complaint is being ignored.

Attendance by Ombudsman staff at meetings of YOST (Young Offenders
Support Team) workers has disclosed frustration about the difficultes of getting
kids tocomplain when the results appear meaningless, inadequate, negligible and
00 remode in Hme.

Complaints from juveniles are rarely made without the support of an adult or
vouth worker from the institutions responsible for their care. Youth workers in
country aneas are reluctant o complain because they work closely with police and
have to rely on their cooperation in assisting with young people. Even where
complaints are made, they later lapse when the juvenile is released or moves on
and cannol be contacted.

The Ombudsman takes a special interest in complaints from juveniles and has
recommendid the review of police instructions with respect 10 the treatment of
Juveniles in custody. The law at present provides that any evidence oblained
during an interview by police with a juvenile is not admissible in criminal
proceedings unless an adult is present during the interview.




Simations arise, however, where police will arrest and charpe a juvenile
without any need o question or interview them. In such circumstances, there is
no obligation on police o notify the parenis’guardians of the child's detention or
charging. The Ombudsman has recommended that police instructions be amended
to provide for parents or guardians to be notified whenever a child is taken into
custody, The Police Service is considering redrafting its instructions,

SexuaL HARASSMENT AND SEXUAL
DiSCRIMINATION

Last year's annual report canvassed in some detail the problems encountered
by the police service, and by this Office, in investigating complaints of sexuoal
harassment within the service.

A particularly vexing problem is the issue of ongoing or renewed harassment
when a complaint has been made by an officer against heo'his fellow officers, and
the officers must then continue o work together in the same station or workplace.,

Case Study 8

Double Trauma

One example finalised last year involved highly offensive remarks o a female
constable who was travelling in a car with a number of male officers. The
constable was also assaulied by one of the male police.

Following investigation, departmental charges were laid against each of the
male officers involved. The Police Tribunal recommended that one constable be
dismissed from the Police Service and another be Gned 5500, and ihese penalties
were subsequently implemented by the commissioner,

During the course of the investigation and subsequent tribunal/appeal
proceedings, the constable continued 10 work at the same pofice station as the
officers whohad harassed herand was subjected toongoing peneralised harassment,
She reporied one instance where the officer ultimately dismissed, had picked up
a typewriter either pretending or intending to throw it at her, accompanied by
obscene gestures. The Commissioner of Police found enough evidence available
to prefer a departmental charge, With his dismissal from the Police Servicein the
sexual harassment complaint, there was subsequently no need for this action.

This matter highlighted the need for the Police Service to examine potential
action to protect complainant police where they remain working at the same
station or duty area s officen's subject of their complaint. The female constable’s
traumatic situation could not be resolved by transferring the male police, as the
matter had not been determined and such action could be viewed as an wnfair and
premature penalty against those police. Similarly, it would not have been fair for
the complainant constable (o transfer o another station, &s she had done nothing
wrong. The Commissioner and the Ombudsman have this very difficult problem
ﬁ;ul:im'mriew at present, and hope to produce some useful proposals in the near

e,
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Case Study 9

Under Supervision

Another female officer who had been the victim of a campaign of harassment
by her supervisor, put the position as follows:

"bhe stress of this matter, and the conustant dermands

being forced upon myself to retrn to work whilst [the alleged

harasser] remained, caused me fo sulbmil vty resignation from the

NSW Police Service. This resignation was withdrawn, when the

officerinvolved was frangferred.. The matter took some ten months

Jrom the firsi complaint, to when I returned 1o work, and I was

given no support in amy way...f would advise any other female thar

if she had a complaint 1o seek a trangfer away from the situation,

because I feel that the suffering caused by making a complaint and

the non-interest of the Police Service in relation to these types aof

complaints, in the long run, a person would be betnter off to remave

themselves from the siiuaiion..  sill do aot feel comfortable ar

work, due fo my making a complains.”

Obviously, it is in the imerests of the Police Service to ensure that the
investment of resources to train these officers, and their combined expertise
gained on the job, is not lost through resignations as a last resort to end the
persecution generally suffered after making a complaint.

Case Study 10

Hands On

Not all of the complaints dealt with this year revealed disheartening results.
One case in point involved a sergeant reaching down and lifting the bottom edge
of female constable’s uniform culoties, saying words similar to * What have you
got there 7 The constable told the sergeant to “piss off™, and a formal complaint
was later made. In conversation with the Ombudsman's investigation officer the
constable said she made the complaint to protect other junior police who had been
too scared to complain about the sergeant’s “hands on ™ approach to work.

The sergeant admitted rubbing the constable’s leg, but said:

"... it was mogt definitely below the knee, and at no time

did I lift her dress or culoiies.”

The Ombudsman issued a report sustaining the complaint. A submission was
Later received from the sergeant praising the constable as a police officer. He was
Mﬁgﬁaﬂmin&m:m and said:

“..from as long ago as [ can remember, | was a patter,

byﬂlufm:m [ patted people on the shoulder or backside, as a

Jormof greeting or simply as a wayof saying "Hello', that includes

males and females and ages (sic) was never a pmb.l'sm.--j' am

finding it very hard 1o change my ways, to adapt to the confines of

EEQ policy...™
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The Ombudsman recommended that the Sergeant be reprimanded, and that his
wirk attitude and behaviour be monitored for twelve months. Even afier this
incident, both parties were able to maintain an appropriate working relationship.

Case Study 11

Police Academy |

If the destructive and demoralising effect of sexual harassment in the service
is 10 be effectively countered, then education is obviously crucial. However, the
nerve centre of police education in the state - the academy - has given rise to
complaints which suggest that some recruits receive on the job training in
harassment.

In one complaint, three dranken police officers staying on at the academy
following completion of a residential Weapons Training Course, barged through
the sleeping quarters of female student police on their first night of residence,
calling comments such as "Where are the fucking sluts", forcing their way inio
women's rooms and grabbing at several women. Although reported (0 senior
paolice the next day, the Internal Affairs Branch investigator assigned to handle
the case did not commence interviews until almost six weeks later. At that time,
the suspect police were dispersed across the state and the recollections of the
victims had presumably begun to fade. No identification parade wias conducted
until almost a year after the event. The investigation was characterised by delay
atewvery turn, and this fact was unfavourably remarked upon by both senior police
and the Ombudsman,

When the identification parade was finally conducted, oaly one officer was
pasitively identified. He admitted 1o a subsequent charge of misconduct, and his
work performance was monitored for twelve moaths.

Case Study 12

Police Academy Il

Inanother case, a group of police who were participating in a residential Initial
Response Officers Course Incorporating awareness of sexual assault issues, were
having a social function in the academy tea room. A constable had her shorts
pulled down around her ankles by another constable who was a course participant,
This matter, in contrast to that above, was investigated rapidly and efficiently.
The offending constable admitied his actions, but said he meant it as a “joke ™.
Clearly, none of the issues confronting victims of sexual assault as portrayed
during the course, had sunk in with the perpetrator of the “joke ", A departmental
charge of misconduct was laid against the offending constable, and was admitted.
The constable was severely reprimanded and his work performance monitored for
twelve months as penalty. The Ombudsman further recommended that the
constable not be given accreditation for the course from which he had learnt so
little.
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Case Study 13

Party Tricks

In looking at the wider implications of excessive alcohol consumption by
police in attendance at the academy, the Ombudsman also recommended this
issue be reviewed. The Assistant Commissioner, Education and Training, has
since advised that numerous measures have been pot in place and reinforced 1o
students and police officers concerning their professional conduct, including the
consumption of alcohol, while attending the academy.

The citizens of Goulburn also had the opportunity to observe police officers
al play. Officers from the then SWOS were at the academy for a residential
course, and atteaded a social function in a Goulburn pizza restaurant. Gross
behaviour was given a new definition, when oue officer allegedly performed a
‘party irick’ by passing a condom up his nose and palling it out of his mouth. A
waitress faced with this distressing sight dropped a tray of food and was
threatened with dismissal by the restaurant owner, A female police officer made
a subsequent statement alleging that 8 SWOS officer passed the officer she was
sitting next 1o a servietie with the words “fuck her up the arse ", She said that
female student police at nearby tabies were subjected (o similar comments.

The Ombudsman found this behaviour could be adequately dealt with at a
managerial level, however, he recommended that a commissioned officer be
required to be present at “all functions occurring oulside the academy attended
by student police officers and police officers from the academy.”

The Ombudsman stated:

“Such a measure s in my view exireme bul neceszary given
the impression that may be created in the minds of members of the
public when they witness or hear of such behaviour. Such negative
impressions can only undermine the image of the Police Service
and bring discredit upon it "

The Ombudsman is still awaiting the Commissioner’s response.

Case Study 14

Police Academy lll

There was, however, a bright spot in complaints from the academy this year;
a solid example of decisive action to quickly deal with a sexual harassment
complaint.

Two female student police officers complained (o a senior serpeant at the
academy that another sergeant, a participant in a supervisors course, had
conducted conversations which left no doubt as o their sexwal intent; had
attempied o make social arangements with one of them and complained when
she did not keep these “appointments’; had made departmental inquiries to find
out which police station she had been assigned to during phase 1T of ber course;
and that his attempts to gain the attention of both students was a “power play”,
targeted at the most vulnerable and less experienced female student police.
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It ranspired that the serpeant was attached to the Internal Affairs Branch as
a training officer. His uninspiring conduct came 1o prompt notice and was dealt
with rapidly. Without proceeding 1o a time consuming formal investigation, the
complaint was successfully conciliated by having the sergeant removed from the
:lmm course, and removing him from Internal Affairs Branch training

ulies.

Considerable resources are expended in training police for active duty. No
consideration appears o have been given toquantifying the costin time and other
resources when (mostly) female police faced with untenable workplace situations
arsing from scxual harassment feel their only avenue of escape from such
behaviour is resignation. It may well prove more cost effective in the long term
for the Commissioner o commit resources towards more thorough, professional,
and expeditious investigation of such complaints; 1o enhance morale; and to
neutralise the loss of valuable human resources.

DomesTic VIOLENCE

Rescarch has shown there is a significant proportion of the community who
see spousal and family violence as less criminal than violence between strangers,
or, more disturbingly, not criminal at all. The police naturally will reflect the
spectrum of community attitudes and any belief widely held insociety at large will
be shared by many police. This is reflected in a number of complaints recefved
by this Office where Police Circular 88/75 is ignored.

Police circular 88/75 stales, in part:

Police are cbliged to give the victims the full profection,
afforded to them under the law, from violent parties whom
they have been in contact with... Police are required io
actually bring offenders to justice and not to rely on the
victims.

and further:

If satisfied an offence has been committed (no matter how
minor) you are encouraged to arrest and charge the
offending party. Do not ask the victim what they want you
o do. They are a compellable witness.

The pattern that emerges from examining various cases is that police
repeatedly ask the victim what she wants done even when they have independent
evidence of the alleged assault. Instead of , they tell her to issue a
summons herself, something which places on her the whole burden and expense
of prosecuting the matter. On the occasions when they tell the victim about
apprehended violence orders, they advise her to see the chamber magistrate 1o
commence procecdings, instead of inftiating such proceedings themselves,

The Crimes Act specifically provides that police may do this. Some police are
sounfamiliar with the relevant provisions of the Crimes Act that inone complaint,
the legislation was repeatedly referred o in police statements as the Domestic
Violence Act.

Undeniably, the tendency of many victims to withdraw prosecutions and
complaints is frustrating and it is understandable that police are refuctant to bring
charges which ane dismissed through the failure of the victim to give evidence.
However, the pressures on the victim to withdraw proceedings need 1o be
understood.
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Many women feel responsible for the violence, either as a product of low self
esteem or a8 a result of the brain washing that accompanies emotional and
physical abuse. There is 8 widespread attitude that women are responsible for the
uncummlwﬂlheingnfu:family. any boeakdown can then be seon as the
woman's faull

There is a commaon patiern in abusive relationships which has been identified
@5 a cycle which moves through stages, from the build up of tension 1o its
explosion, followed by either denial by the perpetrator that anything happened,
o o “honeymoon” stage, characterised by displays of remorse, Women who sill
want the relationship, if not the violence or abuse, find themselves wanting o
believe the perpetraror’s promises that it will never happen again and succumb
1o pressure 1o withdraw the complaint.

Inrecognition of these pressures, amendments iothe Crimes Adl take the onus
of pursuing legal remedies away from the victims. When a police officer is the
informant, obviously the victim cannol withdra v and is compellable as a witness.

Case Study 15

Mistreating Victims

Another area of concern is the treatment women recei ve from police when they
report domestic assaults, This ranges from polite bul dismissive o downright
rude and insulting. When women complain about rudeness, it is often put to them
in conciliation sessions that the carcers of police involved will be adversaly
affected and 45 a result one compliainant wrote 10 police saying that she regretted
theat her complaint may have adversely affected the officers involved.

One woman who had been repeatedly punched and choked was asked to take
a seal in the public area of the station and was then questioned by an officer who
hung over the counter, He first asked her whether she had been sexually assaalted,
When she said no, some police officers behind the counter started laughing. Then,
when she said that it was her father who had attacked her, the police officer
castigated her for wanting to charge her own father. Eventually she broke down
and began to cry as a result of this treatment, at which point the officer said that
he would go and find a female officer to complete the interview,

Case Study 16

No Action

In another matter, 3 woman complained to police that there had been a break
enter and steal at her home. When she 1old the constable that she suspected that
her ex-de facto was responsible, he advised that civil action was the appropriate
course and took o further action. He was counselled by his patrol commander
concerning his responsibilities when conducting criminal investigations.
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In another, a woman who was allegedly punched in the ribs, kicked in the hip
and had a telephone cord wrapped around her neck by her police officer husband,
was advisad by the police officer who attended that she should seek legal advice
or consult the chamber magistrate as he felt that no police action was necessary.
She subsequently attended the doctor and obtained medical evidence of bruising
which was consistent with her account of the assaull. Some months later, another
incident occurred when a witness was present. The constable was paraded by his
patrol commander and counselled. His conduct is to be monitored over an 18
month period.

Police stations need 1o have provision for spaces where complainants can be
interviewed in private. Complainanis should be treated with respect and nid in a
way that is a continuation of the assault they have experienced. The police role
in a domestic violence situation is not 8 mediation or counselling one. The
provisions in the Crimes Act were drafted on the basis that domestic violence is
a crime, not a personal problem requiring a welfare oriented response, This is
emphasised in Circular 88/75, which makes it clear that police should actively
bring offenders o justice, Police need to be aware that, whatever their personal
attitudes or prejudices, their duty is to obey police instructions and the relevant
legislation,

AN ARRESTING SITUATION

The frequency with which police exercise their power of amest continues (o
be an area of concern 10 the Ombudsman. Although Police Service regulations
encourape police to exercise forbearance and discretion and to proceed by
summons when dealing with minor offences, the Police Commissioner's
Instructions provide minimal guidance for police in exercising their power of
arrest. Police continue 1o routinely arrest people for street offences, such as
offensive language and raffic offences,

Case Study 17

Summons

One complainant (Mr V) was approached by two officers, a sergeant and a
constable, while sitting on a verandah with friends and family members. The
serpeant advised Mr V he was under amrest for swearing al him three weeks
earlier.

The complainant dispuies he was given any reason for his arrest. He refused
to accompany police and family members and friends intervened, The constable
phoned an “officer in rrouble " message to the station and police swarmed to the
arca, A violent brawl erupted between police and residents involving batons,
garden hoses and other items,

Six persons were arrested, resulting in numerous charpges against four of them.
Half of the charges were dismissed at count, including all charges of assault
police, while the remainder resulted in minor fines. A considerable amount of
count time and expense wias consumed in pursuing the charges arising out of this
incident.
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There seems litfle doubt if the complainant had not been arrested, the violent
confrontation betwesn police and residents would have been avoided and court
time saved. An investigation was conducted by police but the amest of the
complainant was nof examined. The Ombedsman requested further enguiries
girned at determining why arrest was used rather than summons,

The sergeant when questioned defended his decision to armest the complainant
stating that according (0 police records he had resided at a number of addresses
making the issue of a summons inappropriate. The sergeant had decided o armest
himoa their next meeting, The complainant, however, states that be has lived with
his mother at the same address for eleven years and occasionally stays at his
uncle’s house, The Ombudsman is still pursuing the reasonableness of the arrest.
It is worlh noting that a semmons could have been served at Mr V's last known
place of residence or directly on him.

Case Study 18 —l

Swear by Me

In another case, a complainant amrived at a crowded inn at Broken Hill and
the bar to buy a drink. He his wallet and exclaimed “Oh
Jucken hell” as he realised he was shont of money having loaned $20 to a friend
earlier that evening. A sergeant judiciously performing his duty immediately
advised him that he was under arrest for offensive language. The complainant
phmb]is arrest on the basis that there were numerous other people swearing
m ¥
The sergeant stated during the course of preliminary enquiries that:
The offender was arrested for this offence because it is
standard procedure in Broken Hill to arrest offenders for streer
affences and not proceed by summons. . . . To leave an offensive
intoxicated person in thal environment may be imviting the offen-
sive conduct ko conninne and possibly excalate, To dealwith [him]
by way of summaons would have been a departure from consistency
and rormal procedure.
The Ombudsman disagreed with the sergeant’s reasoning and considered a
summons would have been a more appropriate method of institoting procesdings.

Case Study 19

Arresting Kids

The arrest of juveniles has been an especially problematic area. The Children
(Criminal Procéedings) Act 1987 specifically prohibits the arrest of a child,
except where for example the offence is violent or 8 serious indictable offence or
the child's behaviour is violkent,

A complainant, an Aboriginal youth, committed the following offence;

I sarw this kid coming (sic) so I asked himfor a dollar. He

said why. [ said [ was hungry. And I told him we were street kids

so he gave it to me.

Notwithstanding the amount was $1, he was charged with robbery, an offence
carrying a maximum penalty of 14 years penal servitude.
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He complained that he was assaulted at the station following his arrest. An
investigation was conducted by police but it fadled toaddress why a summons was
not issued as required by the legislation.

The police investigator responded contemptucusly to the Ombudsman's
request for further enquiries:

Suffice to say that the affence alleged was one involving

a threat af vielence, The fact that the properiy stolen was only of

the value of one dollar is a matter for little consideration. Qffences

under section 94 af the Crimes Act are considered generally to be

serious indictable affences for which arrest and charging is the

appropriate course of police action,

The investigator further asserted that the complainant”s alleged violent threat
of “just give me the dollar or I' [l hit you™ warranted his arrest. The Ombudsman
disagreed with the investipator’s asserions,

Case Study 20

Handcuffs

Arrest is often followed by handcuffing, fingerprinting, photographing and
detention of the arrested person. The Ombudsman is concerned by the routing
manner in which these procedures are performed by police,

A 17 year old complainant, was stopped by police after driving on the wrong
side of the road and making a wide left hand . Police advised that he was under
arrest for “driving in a manner dangerous to the public”. He was then frisk
searched, handcuffed with his hands behind his back and conveyed to the station.
There he was finperprinted, photographed and charged. He was detained for over
two hours before being allowed o leave.

Case law suggests thal handcuffing should only occur where a reasonable
necessity exists for doing s0. Whene an arrested person has attempted 10 escape
or where police hold a reasonable apprehension that an amrested person would
attempt to escape or his or her conduct would pose a real risk of injury to himself
or other people, handcuffing may be justified. Handeuffing for longer periods of
time presumably would only be justified where the sbove conditions continue,
The Commissioner's Instructions, however, fail to articulate these concepis
stating only "whether or not you handewff a prisoner is your decision, however,
you are responsible for the sqfe custody af your prisoner”,

In this case, police argued that the 17 year old had been tense and had his tecth
clenched while speaking to them and it was, therefore, necessary to handeuff him
fior their own protection. The Ombudsman found that, in the circumstances, his
behaviour did not provide the basis for a reasonable apprehension by police that
the complainant would injure them or attempt (o escape.

Establishing Idantity

Photographs, fingerprints and palmprints can be taken for the purposes of
identifying an arrested person. Police, however, routingly fingerprint amested
persons without considering whether identi ficationis necessary, even on oCCasions
where a person has provided their drivers licence as proof of identity.
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Arrested persons also are frequently detained for significant periods of ime
depending on whether officers are available (o process arrested persons and
whether an investigation into the alleged offence has been completed or sufficient
evidence exists 1o charge the person with an offence. The large number of
complaints received involving persons allegedly assaulied by police in custody
has been noted elsewhere.

While the Ombudsman acknowledges that police perform a difficult and oflen
dangerous job and would not wish to prescribe when arrest is appropriate, the
extent 1o which police currently use their arrest power must be curtailed. The law
recognises that a person's liberty should remain undisturbed where the issue of
asummons would ensure a person”s attendance at count. Arrest can be considered
an additional penalty. Police culture contradicts this by instilling in officers the
notion that arrest is the most appropriate means by whicho institute procecdings.

The distinction between minor and serious offences contained in the regulations
and instructions also contributes o the high mumber of arrests. Police tend to
regard every infraction of the law as serious and will routinely arest persons for
street offences and traffic offences.

Ultimately, what is required is a clear set of guidelines 1o assist police in
determining whether an arrest is necessary. Such guidelines should be cast in
terms related to the circumstances of the offence and would avoid the distinction
between minor and serious offences. For example, whether the arrested person
would appear before the court, whether there is likely to be a continuation or
repetitionof the offence or whether ammest is necessary to preserve evidence could
be relevant factors in deciding whether toarrest a person or proceed by summons.
Arrest would, therefore, only ensue when it is necessary as ameans of enforcement.

The Police Service set up a working party in September 1990 10 examine the
aliernatives to arrest, such as infringement notices. A draft white paper was
provided to the Ombudsman a year later. To date there has been no final report
and no new procedures implemented. Reform in this area is now at a standstill.
The Ombudsman will, however, continue to monitor the extent 1o which police
use arrest and continwe 10 push for reform in this area,

Misuse oF OFFicE

One of the hallmarks of professionalism is the capacity (o identify private
interest and to prevent it influeacing the way in which public duty is discharged.

The Ombudsman constantly receives complaints which draw attention (o the
problem of police officers using their powers in private matters, either for direct
personal gain, or for the benefit of family members or friends,

In some cases, the misuse is blatant; in other cases the line separaling
professional responsibilities and private interest is blurred.

The following are some examples of how officers have become involved in
private matters. The conduct can only be described as explodiative and in some
cases intimidatory,

|
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Case Study 21

On the Job

Aratime when aconstable was off duty and in fact on sick leave, he had cause
o godowntown. He parked his vehicle with a box irailer in tow, illegally, and the
offence was noted by a parking patrol officer. The constable became aware of his
predicament and, sccording tothe parking officer, attempted to influence her not
to issuc a Parking Infringement Notice, saying he was a police officer and was
“an the job". The police officer, she said, then became very aggressive and
intimidating 10 the extent that the parking patrol officer believed her future
employment was in jeopardy. The complaint which ensued from the parking
officer was found 1o be sustained. The constable was paraded before his district
commander and reprimanded,

r Case Study 22

Don't Trespass on My Land

Another constable took exception to 2 young man and woman taking a short
cutthrough his property one evening. Whenoff duty, he confronted the couple and
after a heated discussion a fight developed between the officer and the man. The
couple returned to their home and the constable commenced his shift at the local
police station. He told his supervising sergeant about the “rrespass " and said he
wanted to lay charges, The serireant told the constable to find out the names of
the two people and he would accompany him to speak to the couple.

The constable, however, ook his offsider on the shift, another constable, to
visil the two people sometime after I pm. After a verbal exchange at the front
door, both were amested. Also amested was the occupant”s sister who had come
to the door 1o object. She was edght months pregnant. The three were handouffed
and pushed into the back of a paddy wagon,

On arriving at the station, the accompanying officer informed the serpeant of
what had occurred. The sergeant telephoned the patrol commander who directed
the three be released immedistely and for police o proceed by way of breach
report.

The pregnant woman lodged acomplaing about the officer, attaching a medical
report indicating she suffered bruising to her legs, buttocks and back, with tender
ribs, wrists and toes,

The investigation has yet to be finalised.

Case Study 213

Don't Tell My Daughter What To Do

A complaint was lodged about a sergeant who involved himself in an
investigation into an alleged assault on his daughter, and then failed 1o properdy
investigate the assanll.
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The sergeant’s daughier and her friends went to a disco and in the carly hours
of the morning were asked to leave the premises by the security puard for not
wearing shoes. A disturbance erupled between the disco-goers and the security
officers.

The daughter rang her father who arrved at the disco at about 2 am in casual
clothes and talked things over. The sergeant then requested the constables from
the local police station to atiend the club, It was the sergeant, however, who
interviewed the security officers and club personnel involved and ithen insisted
they attend the police station. The sergeant informed one of the security officers
that a summons would issue shortly in relation 1o a charge of assault.

The security officer was a captain in the Australian Armed Forces and the
serpeant happened to be a member of the Army Reserve. The sergeant informed
the commanding officer of the charge and the security officer was removed from
a respected position in the army (o normal duties,

The charge was dropped and the serpeant has been paraded and severely
reprimsanded.

Case Study 24

Outright Harassment

A constable wenton a holicay cruise with one ofhis friends and on their return
stored some of his belongings at his friend's house. Around this time the friend
and his fiances broke their relationship and the fiancee moved her possessions out
of the house.

In the meantime the constable lost his passport and thought it was among his
belongings left at his friend’s house. He suspected the fancee of having taken it.

The constable, when he was on duty and in uniform and accompanied by his
offsider, visited the local leagues club where she was atiending a disco, He
mqulgndllumamguul’ll‘-ec]ub o bring ber downstairs from the disco 0 be
questioned by him.

The constable used his authority as a police officer to have the young woman
brought downstairs and questioned, and succeeded in intimidating her, To add to
this, the officer also had acted wrongly in not secking permission from his
supervisor o leave his patro] area to 20 1o the leagues club in pursuit of his own
inlerests.

Affer the young woman lodged her complaint, the officer, though not in
i form this time, harassed hera second time at the disco, using offensive and foul
language and stand-over tactics.

Departmental charpes resulled from the Ombudsman’s determination.

Case Study 25

Protection of Family

A complaint was received about a sergeant intervening in an investigation
involving his son’s possession of stolen property.
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The complainant had suffered the theft of a valuable bicycle and had located
part of the bicycle at the culprit’s family home. He informed the police of the
whereabouts of his property and returned to the home where he spoke to the boy's
mother. He then discovered other bicycle parts in the attached garage. The mother
telephoned her husband who was the local police sergeant.

The sergeant arrived at his home with two constables accompanying him, The
sergeant, however, informed his two constables that he would take over the
matter, and as a consequence no details were recorded by the constables,

The sergeant denied the allegation that he had intervened and claimed he had
made an agreement with the complainant about compensation. However, the

ant sajd that he wanted something done about the youth, who as it tured
out eventually received a police caution

The sergeant’s interests as a parent conflicted with his responsibilities as an
officer. His misuse of office in taking over the investigation of his son's offences
was seen as intentional as the sergeant had been off duty when he arrived at his
home and furthermore be had used his sepjority over the constables to relieve them
of any investigation, The sergeant also failed to act on the complainant’s report
of additional bicycle parts stored in the garage.

The Police Legal Services Branch considered there was insufficient evidenos
to justify the laying of departmental charges against the sergeant, but the
Assistant Commissioner (Professional Responsibility) directed that the serpeant
be counselled by his commanding officer regarding the dangers of becoming
involved in matters in which he has a personal interest,

Case Study 26

Misuse of Powers to Access the Police Data Base

Apart from police accessing privileged information for financial gain, as
shown by a recent ICAC investigation, there have been several cases of male
palice officers accessing the police data base tosatisfy their curiosity about young
women in whom they have a personal or sexual interest, and further, indiscreetly
disclosing information about the women.

One police officer had become infatpated with an attractive friend of his sisier.
Someone in their group of friends had heard that the young woman had worked
at a strip club. The officer accessed the police computer to search for information
aboul her.

Following an investigation, the complaint about the officer’s conduct was
found 1o be sustained. A further complaint that he had disclosed information
about the woman (0 other people was unable t0 be deicrmined as there was a
conflict of evidence in the information available.

Similarly another young officer accessed the police computer to obtain
particulars about the receptionist at his dentist’s surgery. He also obtained
information about her from the data base of the Roads and Traffic Authority.

This constable =aid he had liked the look of the secretary - be had seen her
before at the hotel - he wanted 10 know her age.

This officer went further and passed on information to his male friends. He has
been counselied about his misuse of power.
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Case Study 27

On the Political Hustings

There are a number of cases where police have exploited not only their powers
but their position of power.

A local detective agreed 1o adidress a gathering at a gala day for the local
branch of a political party. He delivered his address while rostered for duty,
although he did not record his visit in his duty diary or his motor vehicle diary.
The detective's response was that he hadn't left his patrol and that he had given
his speech during his lunch break period.

The detective had not been given permission nor had he sought it, 1o present
himself on such an occasion for the purpose of furthering his political interests
and advancing the standing of a political party. He saw no conflict in providing
visible police support 0 a political movement or linking the police service with
political party fundraising. The detective has been counselled appropriately,

Case Study 28

The Beer was Cheap - and so was Their Behaviour

Last year the Police Service referred a complaint to the Ombudsman regarding
the misuse of police identification to get the desired liquor service at a major
leagues club. The officer concerned had been drinking at the club; adispute arose
between the one of his friends and the bar attendants about a round of beers, which
resulted in an accusation from one of his mates of being shorichanped. The of ficer
handed over to his friend his wallet which contained his police ID, to get another
round of drinks and to fix up the argument about the change.

The disorderly behaviour of the group including the police officer was
sufficient for the club to call the police.

The officer has since resigned.

General Commant

Formal recommendations have been made to the Commissioner of Police that
he issue a circular advising police on the undesirability of involving themselves
in matiers in which they have a personal interest, where a possible conflict of
interest may arise; and where investigations are concerned, that the officer
disqualify histher self from the investigation.

_ The Ombudsman also has made the point in his final reporting that such an
mnstruction is not especially onerous given that most professional groups are
bound by a rule of ethic that does not permit individuals to involve themselves in
ﬁ;m where they have a personal interest or where a conflict of interest may

The standing Commissioner’s Instruction regarding such matters, headed
Neighbourhood Disputes is inadequate, It is even less instructive than the rule
which issued in 1988 in the previous set of Police Instrections, namely:
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Disputes/matters involving neighboursfriends/relatives
When at home, Police should avoid intervention in
incidents such as disputes between neighbours and trivial
street offences. Unless immediate action is required they
should, whenever practicable, also avoid becoming in-
volved in matters concerning friends or relatives or in
which they have a direct personal interest. Such cases
should be referred to other members of the Service for
appropriate atiention.

These instructions equally apply 1o traffic incidents
and adjudication action arising therefrom where Police or
their immediate family have a direct personal involve-
ment.

The new instruction, valid as at April, 1992, reveals;
MNeighbourhood Disputes
Avoid involvement in neighbourhood disputes, trivial
street offences, and matters concerning family or friends
when off duty, unless immediate action is required.

It can be interpreted as permitting involvement in private matters when on-
duty.

[tistimely that this requirement of police be given more detailed attention, and
the instruction removed from the present heading. The instruction should be
rewritien o avoid misuse of office, and entitled “fnvolvement in Private Affairs”
of other proper reference.,

ABuUsSE oF PROCESS

The Ombudsman receives a number of complaints alleging police have
fabricated evidence, colluded in the preparation of their evidence or failed 1o
comply with the correct procedures for obtaining and executing search warrants.

Case Study 29

Police Evidence

A recent case concerned two police officers involved in the armest of a young
wioman on several drug related charges. Both officers tiendered statements 1o the
court which had identical layout and common spelling errors. Under cross
examination both gave evidence that their statements were prepared independenily.
Ome of the officers was then asked to spell a word misspelt in his statement and
on that occasion spelt the word correctly. The magistrate dismissed the matter
before the court and, in doing so, Indicated he was of the opinion both constables
were untruthful in the witness box and their evidence eould not be relied upon.

Bodh officers later admitied to the police prosecutor that they had given
incorrect evidence in eourt, but denied they had wilfully intended to mislead the
court, From the information given to the police prosecutor and, later when the
matter was under investigation, it appears the probationary constable had
approached his pariner for assistance as this was his first court matter,
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That officer then went over the questions and answers in the probationary
constable’s notebook, helping him to put his statement in chronological order and
then typed the statement for him. Both claim o have made a mistake in their
evidence as aresult of arange of factors, including nerves, tiredness, inexperience
and lack of adequate training.

The magistrate considered referring the transcript 10 the Attorney General
with view to perjury charges, but retreated from this course of action when
advised that senior officers of the district would investigate the matier at a local
level and educate the police concerning their duties in this area. In his report
concerning the mater, the police prosecutor stated, in his opindon, if there was
dishonesty displayed by the constables in the giving of their evidence, it was not
aimed at strengthening the case against the defendant. He informed both officers
that they could not be criticised for one officer typing up both statements as long
as the other officer read that statement and adopted it as being a true and comect
version of what be recalled happening. He also advised them that they could not
be criticised for discussing the matter prior to compiling statements to ensure the
facts were commectly presented (o the court,

While there was no evidence to suggest these officers fabricated evidence
relating to the actual charges before the court, the Ombudsman did not accept
theirexplanations regarding their mistakesin evidence conceming the compilation
of statements. He concluded both officers did attempt to mislead the court on this
matter. Both were counselled and their future conduct in this area will be
monitored.

Omne of the more concerning matters arising from this investigation was the
attitedes of various senior officers (o this investigation. The acting patrol
commander stated:

“It is regretiable that the incident was reported in the way it was

as the matter could have been deall with through the normal

processes of management and training at a local level”.

Further to this, the police prosecutor reporied:

“... (18 not uncommon to see in court officers of a far more senior

natre than Constable X giving similar versions as fo statement

compilation”.

In effect, they appear to be implying the officers” conduct was common and,

if not acceptable, a relatively trivial matter (o be dealt with as an internal matter
only. It also indicates such conduct is accepted as pant of police colture,

Another case involving the compilation of statements has resulted in a senior
constable being charged with attempting 10 pervert the course of justice. This
matter came o attention when the DPP was advised by a police officer she had
no knowledge of a staiement that was said to be hers. Examination of the
statement revealed that her christian name was misspelt and that the signature was
not hers. The senior constable who had previously been that officer’s partner
subsequently admitted he had typed the statement from her notebook, but denied
he had forged her signature on the statement. This matter has not yet been heard
at court.
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SeconDARY EMPLOYMENT

Employment by police in second jobs has always penerpted complaimts,
During the year, the Ombudsman reinvestigated a complaint where a police
officer, in respondding to bomb threats against alarge city building during the Gulf
War, handed the business card of his private security firm to the building
manager. He later followed up this initial contact in anattempt to gain the security
contract for the building. His evidence to the Inguiry exemplifies the problems
involved where police officers also have private interests in security firms:

My gov is 1o become known fo them as a police officer, as a
competent human being, and then thar will naturally flow onto my

other duties. 5o when (my company | presents their tender, they say

“Yeah, I know the bloke that runs it. He's a good bloke, a smart

bloke, lets look at them more seriously.” I was trying to make a

pood impression with the opportunity of genting some business.

The incuiry revealed that the officer actively pursued numerous other private
security contracts for his company following initial contact as a police officer.
Given the sensitivity of his police work, including advice on security needs, his
position gave him a distinct advantage in the security market. Further, he
recruited a number of staff 1o his company both from his own unit and other areas
of the Police Service and carried his private company pager and business cards
while on police duty. Evidence to the inguiry in this and in other matters, showed
that many police have little understanding of the concept of conflict between their
private interest and public duty, Whether or pot a conflict exists it seems, is
determined by the officer’s perception when in the position of conflict.

The officer resignied from the Police Service during the investigation to pursue
his interests in the secarity industry,

The security industry provides the most fertile area of complaing. Arising from
11 complaints in this area, 47 police have had sustained findings againgt them for
failing to obtain departmental approval or the required security licence. Other
complaints included:

# apolice officer, also a licensed firearms dealer, privately
obtaining fircarms which had been handed into police.

(Unlicensed owners of firearms may dispose of weapons
gither by handing them into police orto a licensed dealer);

# police having liquor licensing duties invol ved in secondary
employment with a consultant firm preparing lcensing
applications;

& apolice officer introducing the principals of a security
firm to a neighbourhood watch group; and

¢ a police officer in the Security Industry Unit, with
responsibility for approval of security industry training
courses and of applications for security licences following
the completion of such courses, privately employed as an
INSLAUCLOr in SOme CoUrses,
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The policy of the Police Service itself towards secondary employment in
sensitive arcas has been variable, In May 1987, police officers were piven the
rght toapply o ulemmnﬂssmmfwmndary employment. In 1989, I‘::Ihmng
concern about employment in the security and liquor industries, approvals in
ummw:ugﬂcrmllﬂﬁ:!lutl'm.g ﬁ;ﬂlﬁ!mmmu{m.unmmnumm
issued a circular banning employment in the security and lguor industries from
30 June 1991, There was obviously a very strong reaction from the Police
Aszociation and the blanket ban was lifted. Individeal agention would now be
given {0 each application to assess the potential for conflict of interest before
deciding whether an application should be approved.

In a draft report on the first matter mentioned above, the Ombudsman
recommended that the Police Service revert 10 a complete ban on secondary
employment in the security and liquor industries. Prios to the finalisation of that
report, the Independent Commission againgt Corruption, in August 1992,
publizshed the results of its cormuption prevention project into the general issue,
While recognising the potential for corruption in particular areas of police
secondary employment, the report stops short of recommending a blanket ban,
Instead, it proposes far more detailed application requirements, including wide-
ranging disclosures of interests where an application is made.

The Police Service has set up a working party (o examine the ICAC’S report
and the relevant Ombudsmans reports are being referred to the working party for
consideration. Hopefully, the working party will arrive at a Police Service policy
which recognises the legitimate secondary employment of police while carefully
regulating areas of employment where there is potential for corruption and
conflict of interest.

THE CosT oF JusTICE

A common complaint to the Ombudsman involves complainants who are
charged and prosecuted, but claim they ane innocent.

Complainants frequently allege that if the police had conducted an adequate
investigation, they would have recognized the complainant was innocent and
should ot have procesded with the prosecution, Some complainis raise legations,
nol merely of carelessness on the part of police, but of bad faith in the pursuit of
the prosecution,

The Ombudsman usually declines 1o investigate on the pround that the
complainant has the opportunity 1© defend the matter at court. In declining an
imvestigation, the Ombuedsman m&mﬂyimite:smg complainant tomake a further
complaint about the propriety of the prosecution if the complainant is acquitted
ofthe charge and the evidence presented at court - or lack of it - demonstrates some
impropriety in the conduct of the prosecution

Critical Judgement

Nevertheless, the Ombudsman is only inclined to investigate such later
complaints if the court was critical of the prosecution or if there is clear evidence
that the prosecution was unreasonable. The Ombudsman recognises that the lack
of success in obtaining a conviction does not in itself reflect adversely on the
adequacy of the investigation or the decision 10 pursue the prosecution.
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FOLICE

Furthermore, given the high standard of proof required (o obtain a conviction,
the fact that a charge has been dismissed does not necessarily suggest that the
police investigation was inadequate or that the pursuit of a prosecution was
unreasonable,

Cost Declslons

While the Ombudsman considers this is the only sensible approach to
complaints about unsatisfactory prosecutions, the financial cost incurred by a
complainant in defending the matter at court will generally be quite substantial.
The difficulty is aggravated if a complainant who is found not guilty of a criminal
charge is not entitled to recover the legal costs incurred in defending the charge.
It is cold comfort to successfully defend a charge, but not to recover costs from
the prosecution. There is less comfiort where, in addition, the prosecution failed
because of inadequate investigation or unreasonable decision-making on the part
of the police. To make matters worse, even if the Ombudsman investigates a
complaint about the propriety of the prosecution and determines the complaint is
sustained, the Ombudsman pencrally considers himself precluded from
recommending reimbursement of the complainant s costs because a court already
has made a decision on costs.

These issues were highlighted by recent developments on the question of
whether a defendant who has been acquitied of a charge in summary proceedings
should be entitled to an order for costs.

Until recently, section B1 of the Justices Act 1902 (N5W) permitted a
magistraic who dismissed a charge against a criminal defendant 10 make an order
for costs against the complainant or prosecutor. In practice, this discretion was
seldom exercised in favour of successful defendants.

In 1990, in the case of Latoudis v Cascy, the High Court of Australia
considered the discretion to award costs in summary criminal prosecutions. The
case involved the guestion of whether a magistrate, exerclsing the discretion
conferred by Victorian legislation in similar terms to the New South Wales
legislation referred to above, had properly declined to make an order for costs in
favour of a successful defendant. The High Court, by majority, decided the
miagistrate had erred in the exercise of his discretion and ordered the defendant’s
costs should be paid by the prosecution.

The reasoning behind this decision s noteworthy, The Chief Justice, Sir
Anthony Mason, made the following observations:

In ordinary circumstances it wonld not be just or reasonable to

deprive a defendant who has secured the dismiszal of a criminal

charge against him or her of an order for costs. To burden a

successil defendant with the entire payment of the cosis of

defending the procesedings is in effect to expose the defendant toa

Sinancial burden which may be substantial, perhaps crippling, by

reason af the bringing of @ criminal charge whick, in the event,

should not have been brought, It is inequitable that the defendant

showld be expected to bear the financial burden of exculpating

himself or herzelf, though the circumstances of a particular case

may be such as to make it just and reasonable to refuse an order

Jor costy or to make a gualified order for costs. ...
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o in exercizing it discretion lo award or refise costs, d court
should look af the matter primarily from the perspective of the
defendant, To do so comforms to fundamental principle. If one
thing is clear in the realm of cosis, it is thal ... cosis are nei
awarded by way of punishment of the wnswccessful party, They are
compensaiory in the sense that they are awarded to indemn iy the
successful party against the expense o which he or she has been
puit by reason of the legal proceedings ... Once the principle is
established that costs are generally awarded by way of indemrity
o a successiul defendant, the making of an order for costs against
a prosecutor is no more a mark of disapproval of the prosecution
than the dismissal of the proceedings.

The argument that police and other public officers charged with
the enforcement of the criminal laws will be discouraged by the
apprehension of adverse orders for costs from prosecuting cases
which should be brought is withowt substance and is no longer
accepted by the courts ... The couris have rightly recognizsed that
the Executive's practice of indemnifying police officers against
paymeni of costs ordered against them undermines [that] argu-
ment ...

The Chief Justice acknowledged that:

“... there will be cases in which, when regard is had to the
particular circumstances, it would not be just and reasonable 1o
order costs against the prosecutor or o order paymenit of all the
defendant’s coss”,

Such cases included:

# The defendant, by his or her conduct after the evenis
constituting the commission of the alleged offence, brought
the prosecution upon himself or herself.

# Thedefendant had been givenan opportunity of explaining
his or her version of events and declined to take up that
GpPOrunity.

# The defendant conducts his or her defence in such a way
as to prolong the proceedings unreasonably.

Justices Toohey and McHugh effectively agreed with the Chiefl Justice.
m::l:. Dawson delivered a dissenting judgment, with which Justice Brennan
agre

The High Court’s judgment was deliversd in December 1990, It appears theat,
inNew South Wales, the decision prompted a multitude of successful applications
for awards of costs by defendants who had been acquitted of the charge or charges
against them in summary proceedings.

In early 1991, the New South Wales povernment introduced the Justices
(Costs) Amendment Bill. The Bill was designed 1o alter the circumstances
specified by the majority of the High Court in which a defendant acquitted of a
criminal charge would be entitled o an award of costs,
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In effect, the proposed amendment of the existing law was that a magistrae
should not make an award of costs 10 a successful defendant unless satisfied of
oneg of the following:

# The investigation into the alleged offence was conducted
in an unreasonahle or improper manner.

# The proceedings were initiated without reasonable cause
or in bad faith or were conducted by the prosecution in an
improper manner.

# The prosecution unreasonably failed to investigate, or
investigate properly, any relevant matter of which it was
aware and which suggested cither that the defendant
might not be puilty, or the proceadings should not have
been brought for any other reason.

# It would be just and reasonable (o award costs because of
other exceptional circumstances relating tothe conduct of
the proceedings by the prosecution.

The merits of the Bill were the subject of considerable debate in Parliament.
The Bar Association submitted that the government should not change the
existing law in a precipitate manner and without the benefit of considering
alternative schemes. However, the Justices (Costs) Amendment Act came into
effect on 13 January 1992,

While there is now a strictly limited discretion conferred upon magistrates in
New South Wales to award costs 10 successful defendants in summary matters,
the basis upon which magistrates are entitled to make such awards appears 1o
address the sors of concerns raised by complaimants to this Office about
unreasonable or improper prosecutions. However, the legislation puis the onus
on the defendant to satisfy the magistrate that there was some impropriety in the
prosecution. In practice, this may well pose serious obstacles to defendants in
obtaining orders for costs. Defendants denied an award of costs may not be able
to expect any alternative form of redress from the Ombudsman, Complainanis 1o
this Office continue to claim that this situation is unfair,

TrAFFIC INFRINGEMENT NOTICES

During the year, over 520 complaints were made about the issuing of raffic
infringement notices, as well as 30 complaints about the conduct of the Infringement
Processing Burneau,

Where the complaini is about the issuing of those notices, complainants are
advised that it is not the function of this office 10 determine whether or not the
trafhic or road laws have been bresched,

Generally, we suggest they write (o the Infringement Processing Burean and
put their case for consideration. Payment normally is deferred until those
representations have been reviewed by the burean and a decision reached in the
matter, [Lis further pointed out to complainants that if the burean advises that the
penalty set out in the notice will not be altered, it is possible 1o not pay but apply
to defend the matter in court, Atthe court they will then be able to plead not gailty
to the charge or explain o the Magistrate any circumstances relevant to the
alleged offence.
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The Office takes this action because the review by the Infringement Processing
Burcan and Court is considered (0 be an aliernative means of redress and is,
therefore, more suitable as a forum for these issues than this Office, Further, the
resources involved in investigating such matiers, where it is usually the word of
a motorist againgt that of the police, would be a major drain on the Office,
Generally there is little prospect of a definile outcome,

Minor Misconduct

Frequently, complaints in this area also involve allegations of rudeness,
aggression and malice by police. The Police Service has instituted a system
where, given the relatively minor nature of the complaint, the matter of associated
misconduct is referred to relevant police supervisors for management attention.
Records of the number of complaints against particular officers are maintained
80 that a patiern of alleped misconduct can be detected and appropriate action
taken,

Given the nature of complaints against the Infringement Processing Burean
and the persistent claim that by motorists were not bei 1
m&mdpﬂ?mﬂmﬂ]gaﬂm?m termis of Section 16 of the ﬂmbudmnﬁ.nmﬁﬁag
commenced in February 1992. The conduct that was made the subject of
investigation was:

“the alleged failure of the Infringement Processing Bureau o
properly consider the submissions made to it and to provide
adequate answers to those submissions ", The bureau provided the
Ombudsman with afull report and an inspection of the bureau was
conducted,

The main functions of the bureau are the processing of traffic, parking and
camera-detected notices, enforeement action and some summonses in accordance
withlegislative requirements. As well, the Bureau is responsible for the collection
and banking of monies received from the issue of on the spot fines and for reports
on the bureau’s commercial activities o the Treasury, the Minister and other
interested parties,

The burean receives over 100,000 representations annually, and an equal
number of statutory declarations denying control of the vehicle at the time the
infringement notice was issued, as well as over 300 telephone calls and counter
enquiries per week. These statistics relate to the 1.9 million infringement notices
issued throughout the State each vear.

This Office was advised that inthe past year the following measures have been
taken by the bureau w improve the quality of service.

# Quality control strategies were initiated
# Statistics are collected and used, in part, as
part, as performance

& Acomprehensive procedures manual has been introduced

# Clearly documented job instructions have been written,
setting out the functions of the burcan, as well as the
responsibilities attached to each position

+ Staff training has been improved

+ All aspects of letters to the bureau are fully answered and,
if necessary, comments from reporting officers are sought.
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The Ombudsman concluded that the bureau had taken adequate steps 1o
minimise the possibility of errors in its response to representations. Given that an
error-free output by the burean is impossible, the investigation was discontinued.

Ongoing assessment of complaints as they are received can disclose a pattern
of conduct or administrative procedure which demands inquiry. During the
current year, two such areas were examined.

Radar Detector Detectors

Radar detectors and radar jammers are prohibited by law. Police have in
operation a device called a “VG-2 interceptor™ which is used to detect the
presence of equipment designed to frostrate police radar.

A number of complaints have been received from motorists who have been
stopped following a reading from the VG-2 intercepior. Although, on searching
the vehicles, no radar evasion devices have been found, the complainants claim

have treated them as guilty, éven going s0 far as issuing notices for failing
to surrender the illegal device.

There is some evidence that the VG-2 interceptor is not infallible - in one case
a Telecom technician claimed his mobile phone triggered the alarm.

Currently, we are making inguiries to ensure the accuracy of the VG-2

is clearly understood by its operators, clear instructions are in force
and innocent motorists are dealt with comrectly.

Showing Speed Readings to Motorists

A reasonably frequent complaint associated with speeding tickets is that the
motorist asked to see the radar detector's reading but was refused by the operating
police. In many cases the refusal has led to an altercation which gives ground for
further cause for complaint.

A Victorian motorist booked in NSW complained about this issue and a check
with Victorian police confirmed that, as a matter of courtesy and general
procedure, offending motorists are shown the speed reading.

At this stage, inquiries of the NSW Police Service have led to objections that
operational procedures make the showing of readings to motorists impractical.
An Inspection and demonstration of the equipment has been arranged and
inquiries are continuing.
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PoLice COMPLAINT STATISTICS

The total number of complaints received against police during 1991 - 1992
was 3375. The following table illustrates the determination categories for these
complaints.

Police Complaints Determined in 1991-1982

Daclined 2225
Mot or not | Conciliated 424
ful
h“ﬂlgl:‘d Discontinued betom Ombudsman investigation 220
Descaontinued durng Ombudman mvestigation i
Mot sustained finding without reinvestigation 318
Deamed noi susiained - no requeast lor reinvastigation 193
Mot [zaction 25A (2]]
sustained | puamad not sustained by Omibwdsman - Ombudsman 29
decided rainvestigation nol warranied dazpile request
Mot sustained tinding followsg reimoastigation 3
Sustained finding without retnvasiigation 198
Sustained . = . : i
Sustained finding following reinvestigation by Ombudsman 4

POLICE COMPLAINTS

Investigations

alpvariigoticna

1%
Hat suslalmed
-
Ivreatigeted
mal duslalnad
xR £

unabls to ba
afarrmesned

0%

FIMALISED MATTERS INVYESTIGATIONS

Total complalnts finallsed J6Z4
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POLICE

POLICE COMPLAINTS

Not Investigated
1991-1992

Ieconlrsd
BX

.

FINALISED MATTERS HOT INVESTIGATED

cancikabed
15%

Iwealigabed Aol bvastigated
?lhh?u TiK

Tolo! compiginte inclived 3834

PoLice CompPLAINTS PROFILE

Complaints to the Ombudsman are managed by the creation of a file for each
complaint. However, each complaint file may contain a number of allegations
which arise out of a single complaint. For example, a motorist stopped for
speeding may be subsequently arrested for offensive language. The armest might
be resisted and, forther, the complainant may allege assault during the armest.
Consequently, one complaint may contain three allegations - unjust prosecution
(for the speeding offence), unreasonable arrest and assault.

Inthe 3456 complaints registered this year, 5238 allegations were determined.
The following tables list all of the allegations made in complaints finalised this
year with information about the outcome achieved for each,
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Ombudsman Deterr

Tnatcn

Breach of Police Ru

s Procedure

Mot Fully : o Unable o |Concilation

Catogory Imeastigatad Sustained | ¢, ctained | Determine | Resohved Hetnl
Fail to provida or 25 3 20 2 4 81
dalay lagal righls
Inippropriate 57 13 T 13 2
digclosure
Fad to provida
information 50 10 20 1 12
natiby
Frovide faise ar 19 B 18 4
information
Fallure 1o raturn Eg 5 13 13 10
propaty
URIAMSCNATH 309 B 36 53 142
Hraatmant
Drinking on duty 18 4 14 T 3
Fail to
idontifyiwear 15 7 13 13 5
numper
|Fail to take action 133 24 29 a2 70

o trtikr 10 14 14 25
parking cffences L
!Fuuny policing 15 1 1
Misusae of oflica a T 12 4 3
Acciianie 4 1 1 1 2

property damage
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Catagory

Mot Fully
Imveatigatad

Sustained

Mot

Sustainad

Ombudsman Determination - A

szault’Harassment

Linabla 1o
Datasming

Conciliation

Rasobiad

Physica¥

Mantal Injury

- outside
polica

prermiss

BE

17

75

133

Physicalf

Mantal Injury

- inside policn
pramisas

6r

13

55

112

Minor Phyzsical

Mantal Injury

- outside
police
pramisas

10

Minor Physical

Mental Injury

= ingida police
pramises

aw

Threats!
| Harassmeant

203

Cat MNat Fully Linabla to

rl-'r Investigated Sustained Sustained|Detarmine| Rescbed
Condition o & 1 y i
callaipramizas
Dwalay in answaring
comaspondance s a "
Inappropeiate parmmit’ 10 3
licence action

Othar

Total

72
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Determination - Iny

Dmbudsmar

Unabla 1o

Mot Fully Mot
Category Sustained Datermine | Resohed

Investigated Sustained

Foncad
Confession 12 T o

!Eupprataic-n of
Evidence

Suprassion
ol Evidenca 2
(Traffic)

Fabrication 45 3 14 12 1
Fabrication
{Tratfic)
Unjust
Prosscution

120 3 26 1 ]

Unijust
Presacution 434 4 4 2 12
{ Trafic)

Faulty
Imrastigation' B4 17 27 15 12
Prosecution

Faulty
Invveatigathon
Prosacution
(Traffic)

L ] 13 3 T

Failure 1o
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Mot Fully ; Mo Linabla to | Concillation/
Category Investigated Sustained

Sustainad |Detarrring) Rasobied

llmpmp»ar Dratentian
= Intoxicabad 1
peraon

Unreasonable Lisa
of Arrasl! a5 ] 8 13 a
Datention powars

Faulty Search

arrant Procadura a2 ' L 18 4

Linjusified
Saarch/Entry 33 2 i7 13 15

Unnecessary use of
Forcal
Da i a1 8 26 51 5

Resources

Impropar use of

Summons/

Enfarcamant 65 1 1
rdar
arrant

Fail to Withdraw
Warrant
Accnapl Fing
Paymant
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Ombudsman Determination - Criminal Conduct

Mot Fully y Mot Unable 1o | Concliation’ s
Category Imvestigatad Sustained | o iained | Determine | Rescived Total
Murdas/
Manslaughber 4 3 <
Saxual
~epli 15 i 7 T
Sobmurt i 5 45 1
Extonion 48
Thafi 58 L 42 24
Dirug
Oflances T4 24 a
Dangarous’ 3 a
Culpable driving
Tuhﬂhnﬂa 2 1
Tapping
Conspiracy/
Coverup 24 & 16 1
Other ag, 33 2 20 18
parjury

Abusive Remarks/Demeanor

Ombudsman Determination -

Catogory IanuﬂF;;Ead Sustained |, oo gﬁ:ﬁ: cﬁﬂﬁf
|Race Related 35 1 2 4 3
[sociat Prejudice 2 1 2 1
Traffic Flotated 260 2 2 12 34
Othar
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Some ResuLts

Many investigations result in recommendations for systemic change, such as
amendments o police instructions or training procedures. Such changes, for
example, an amendment secured this year o police instructions concerning
missing juveniles and appropriate procedures for advising parents when juveniles
are located, may seem rather intangible and undramatic (o the original complaint,
although important in the long run. However, below is a selection of some of the
more tangible results secured this year as aresult of investigations finalised in the
police area.

+ Anex gratia payment of $600 to a man who was ammested on traffic
offences and improperly detained for 24 hours

# An cx pratia payment of 52500 to a2 man who was wronghally
arrested for stealing his own car; {procedures in regard to amending
records whenstolen vehicles have beenrecovered also wene reviewed
as a result of this case).

# Review of police instructions in regard (o wse of informants,
registering informants and ensuring that the policefinformant
relationship is conducted in a fit and proper manner,

# Ex pratia paymentof $ 1000 for valuable old coins taken from adead
man's house for “safe-keeping” which were later found w0 be
missing from the police station.

# Ex pratia payment of 31000 to a motorist whose siolen car was
stripped due to excessive police delay in advising him it had been
relocated.

# Mew guidelines drafied for the Eeward Evaluation Committee

# Seven hundred dollars ex gratia payment for money which was
found to be missing after police attendance at the home of a
complainant”s dead mother.

# A central review of police procedures for the security of drug
exhibits at police stations.

+ MNew procedures to record when a police officer has accessed RTA
records o prevent unauthonsed or private wse of such scarches.

+ Paymentof $100010a woman whose stolen car had been located but
police had failed to advise her of this (before she was told of the car’s
recovery, it had been stolen again),

+ Mew procedures forrecording and transporting property of prisoners
o avoid “misplacement” or theft of the same.

# FReview of personnel procedures to deal with possible harassment or
intimidation of a police officer who has made a complaint about one
or more other police officers in the same station or workplace.

# A new property docket system designed o reduce complaints about
loss ar theft of prisoners” property while in police custody.

+ The preparation and distribution to all police siations, al the
Ombudsman's requist, by the State Commander of a contact list of
police pay/lesbian liaison officers.

+ Amended instructions to improve police advice to courts when
accused persons fail to comply with bail conditions.
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LOCAL GOVERNMENT

OVERVIEW

Jurisdiction

Since 1 December 1976, this Office has had jurisdiction to investigate the
administrative conduct of local government authorities. In December 1986
Parliament clarified this jurisdiction ioensure it alsoincluded the conduct of local
povernment employees and members,

The Ombudsman is able to investigate complaints relating 1o matters of
administration {cxcept specific excluded conduct as defined in the Act). The
meaning of a matter of administration generally is interpreted as drawing a
distinction between decisions of the legislative and judicial arms of government
from the executive or administrative arm. This distinction can create interesting
questions about local government decisions. It can be argued the council,
consisting of elected representatives, should be compared to Parliament and,
thereby, only i answerable to the people via the ballot box. Alternatively, all its
decisions, except enacting council bylaws, are administrative and can bereviewed
by this Office.

Political v Administrative Decisions

Since 1976, all Ombudsmen have taken a prapmatic view of this issue and
have determined certain local government decision making will not be reviewed,
excepl in specific circumstances. In the 1977 Annual Report, the first NSW
Ombudsman, Mr K Smithers, said he did not regard resolutions as to the fixing
of raies [except special rates] as being marter sto be looked at.,

Mr G GMasterman QC, the Ombudsman from 1981 to 1987, said complatnis
about policy decisions for want of @ better word were merely extensions of the
council debate and should have been concluded with council's decision. Such
complaints would not be investigated unless there was clear evidence the conduct
of council or its officers was wrang, that is, the decision was beyond council ‘s
power to make, wis made in bad faith or was made with some impropriety,

Currently, the Ombudsman regards decisions about rates and charges as
political, as the individual views of councillors on thisquestion often partly forms
the basis of their election, Although the setting of rates and charges is an
administrative decision, council’s assessment of the merit of competing rating
options is in essence political. This assessment would not be reviewed by this
Office unless there was clear evidence of unreasonable or improperly motivated
administrative conduct. The fact that a ratepayer is dissatisfied with a decision
of council is nok, in itself, sufficient o warrant an Investigation.

Differential Rates

Druring the year several ralepayers have complained about the failure of their
council to adopt the new locality based differential general rating system. Recent
amendments o the Local Government Act give councils the power to establish a
general rate for a particular area at a lower (or higher) general rate than that levied
onthe residential areas in general, This allows a council to alter the rating on their
prestige suburbs by reducing the cent in the dollar rate these raiepayers must pay
on the Valoer-General's valuation of their property.

78
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Obviously any reduction in the rates income from these suburbs must be
compensated by increased income from the remaining areas. The merit of such
a decision by council would atiract much debate in the community and clearly
there are strong political arguments for and against such differential rating. It is

OVERNMENT

not the role of the Office to determine the merit of such arguments,
Discration fo investigate

While the Ombudsman Act establishes the jurisdiction for the Office and
therefore the types of complaints that can be investipated, the Act also provi
adiscretion todecline toinvestigate complaints, Section 13(4) of the Ombudsman
Act provides a legislative framework for the exercise of the discretion in deciding

whether a complaint should be investigation, Section 13(4) states;

13(4) Where any person

has complained to the Ombudsman

under section 12 about the conduct of a public authority,
the Ombudsman, in deciding whether to make that con-

duct the subject of an investigation under this Act or
whether to ntinue an investigation commenced by
him under this Act

(a)

(b)

Declining Complaints

This discretion toinvestigate compl:

ﬂrm regard to such matters &s he thinks fit;

without limiting paragraph (a), may have re
gard 10 whether, in his opinion -

0
(i)
(i)

{iv)
()

(vi)

the complaint is frivolous, vexatious and
w0l in good faith;

the subject-matter of the complaint is
trivial;

the subject-manter of the complaint re
lates to the discharge by a public author
ity of a function which is substantially a
trading or commercial function;

the conduct complained of occumed at

oo remote a ime (o justify investigation;
im relation to the conduct compiained of
there is or was available to the complain
ant analternative and satisfactory means
of redress; or

the complainant has no interest or an
insufficient interest in the conduct com
plained of,

preceding provision, 13(41v) set out above. Section 13(5) states:

(3) Notwithstanding any other provision af this section, the
Ombudeman shall not investigate the conduct of a public author-
ity, being a local government authority, if that conduct is subject
to a right of appeal or review conferred by or under an Act unless
the Ombudsman is of the opinion that special Clrcumsiances
itunreasonable to expect that right to be or to have been exercised,
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DCAL GOVERNMENT

Both the Local Government Act and the Environmental Planning and
Assessment Act in conjunction with the Land and Environment Court Act,
provide an appeal mechanism to the Land and Environment Court for the
applicant on the actual merit (as opposed 1o a point of law) of a council"s decision
about building and development applications. The Court can also entertain 2
meril based appeal against the Valuer-General's valuation of land for rating
PUTPOSES.

Consequently, this Office rarely Investigaies complaints about council's
assessment of building or development applications or the Valuer-General's
valuation of land. The Court, standing in the shoes of the councll, hears all the
evidence and can issue a consent or make an order binding on all the parties, unlike
the purely persuasive power of the Ombudsman's recommendations.

The Supreme Court and the Land and Environment Court both provide appeal
mechanisms where there has been a breach of the law by the council in making
its decision. Any citizen with enough money can bring an action in the Court 1o
mmadf}L'whaI they perceive to be a breach of the Act by another person or by a
counc

A Right of Appeal

It is debatable whether an appeal only on a point of law constitutes a right of
appeal for the purposes of 5.13(5). The interpretation of this provision has been
discussed in previous reports. In his 1978 Annual Report the Ombudsman said
he did not regard the possibility af an application being made 1o the Supreme
Cowrtfor adeclaratory orderorother similar remedy as being a right of appeal
or review, The Ombudsman considered the special circumstances exception 1o
apply where the cost involved would be gquite out of proportion or where the
contplainant has been unaware of the right of appeal and the time for appeal
has passed.,

While the availability of an appeal on a point of law to cither Court may not
constitute a right of appeal as such, this does not awtomatically mean the
complaint will be investigated by this Office.

Given the limited fnancial resources of the Office, the value of such an
investigation must be considered. Where the complaint centres around a building
or development consent, in the vast majority of cases there is little point in an
Crmbudsman investigation, as such consents are legally binding. Once issued,
only the Land and Environment Court can vary or declare them void. No
recommendation by this Office, even with the agreement of the council, can alter
the legal validity of such a consent. Therefore, unless special circumstances
exisl, this Office will generally not investigate complaints relating to the granting
or refusal of building or development consents.

Special Circumstances

In the 198% Annual Report, two areas of conduct were identified as potential
special circumstances. Firstly, local governments may misuse or even abuse
their powers in rating, development or building matters, It may be a one off
situation where the aggrieved citizen's legal remedy is appropriate or it may be
indicative of asystemic problem in the council®s administration. While individuals
may appeal, this avenue would be unlikely to examine the systcmic problem. Over
the years this Ofice has taken up several such systemic matters, for example, the
unreasonable failure of councils tonotify adjoining owners of building applications.
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LOCAL GOVERNMENT

The second area identified as likely to generate special circumstances is
conduct by a public autharity that attracts significant public interest and where
a complainant’s interest maybe indirect or where the complainant is one of many
aggrieved citizens. In these circumstances, the investigation may be the only
independent scrutiny.

One such matter was the investigation in 1983-34 of the Sydney City
Council's decision to grant development consent for a building that would
overshadow Hyde Park without adequate consideration of the effects of such an
approval. Another example was the investigation in 1989 into the decision by
Grafton City Council to grant approval for a building in a designated flood plain
thus potentially increasing the flood hazard to nearby dwellings. In both these
matters the cost of conducting an appeal into the lawfulness of the council’s
decision was beyond the means of the complainants and there was significant
public interest.

Drains and Floods

Another local government area in which this Office can provide only limited
assistance concerns complaints about drainage and flash flooding. G:qn};:rall:.r. it
is difficult to establish that a council is directly responsible for a drainage
problem. Mostly these problems originate in initial planning and are ofien the
result of decisions o compromise the adequacy of a drainage system to provide
cheaper land. Ofien such decisions were taken long in the past.

A council decision to provide drainage at a level where some properties may
be subject to regular flooding so land in these areas is cheaper is not necessarily
an unreasonable exercise of a council's powers under the Local Government Act.

Another difficulty for this Office is the cost of technical assessments to
determine the cause of the drainage problem. As well, unless the council has
adequate funds (and the political will) to remedy the problem it can be a futile
exercise.

Section 149(2) of the Environmental Planning and Assessment Act requires
council to issue a certificate advising, among other matters, that development of
the land has been restricted because it is flood liable land. This requirement only
applies where council has decided to restrict development. There is no obligation
on council to advise, via the certificate, of flood liable land per se. Some councils
who have compiled flood affected land maps do provide this information. The
Ombudsman believes councils should disclose this information if it is available.
Nevertheless, the obligation rests with the purchaser to make their own enguires
about potential flooding.

Consultation but with who?

In the 1978 Annual Report, the Ombudsman questioned the effectiveness of
the Ministerial consultation peovision (3.25 of the Ombudsman Act) in the
investigation of complaints about the conduct of local governments. He said:
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L GOVERNMENT

Councils are in a somewhat different position to govern-
ment departmenis and statutory authoritles in so far as ministerial
responsibility is concerned. All deparimenits and duthorities have
a minister who has direct responsibility over them but in respect
of local government authorities, the conirol of the Minister for
Local Government is somewhat remote. Consequently when a
report s made under the Act to the Minister for Local Government
as required, he has not the same measure of control over the
activities of the council unless it might be a manter which would
involve consideration of the appoiniment of an adminisirator or
relate to other financial aspects. Conseguently the council can
decide of ity own volition to ignore a report. After a report has been
tabled in Parllament, apart from the publicity thus engendered,
Parliament generally can do little more than express a view and
the matter is then left to the council o decide whether or not it
carries ol the recommendation, If Ewill not do 3o, the matier can
only be left to local feeling to convinee the council that it should
fake such action.

This issue was takenup by in Annual Beports for 1983, 1984 and 1985. Since
1982 numerous under 5.26 of the Ombudsman Act had been sent to the
Minister for Government, but consultations have been rare.

If the Minister for Local Government declines to consult and 10 exercise any
ofhis/her limited powers under the Local Government Act, then the only recourse,
under the current secrecy provisions of the Act, 1s to report to Parliament. Given
the sanction of Parliament would have only limited effect on a council, the merit
of this récourse is dubious except insofar as it brings the matter into the public
domain

The 1986 Anmmal Report suggested that irwould be more wsefud ifconsultations,
when reguired, were held with mayors and shire presidents, and if council were
reguired to table reports from this Office.

Asamm:: of the reduced financial resources available, this Office has
sought 1o its effectivencss by concentrating its investigative resources
on complaints indicating potential systemic problems in particul ar councils or on
issues affecting more than one local government area. Such issues have included
the failure (o0 notify adjoining owners and the collection of a fee to lodge an
ohjection to & building application. Where investigation has revealed systemic
problems requiring legislative review of the Local Government Act, it is totally
appropriate 1o consult with the Minister for Local Government,

Umnder section 26(5) of the Ombodsman Act, the Ombadsman 15 able to make
a report to Parliament where he considers the public authority has not taken
sufficient steps in consequence with one of his reports.

In November 1991, the then Premier, the Honourable N F Greiner, MP, issued
amemorandum (No 91 -29 recommending tothe responsible Mindster that, in the
interests of open and accountable Government, they respond to an Ombudsman’s
report to Parliament within twelve days of the report being tabled. This should
greatly assist the public debate on recommendations by this Office arising out of
investigations into complaints about councils and local government in general,
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Mew Local Government Act - Watching Brief

The proposed new Local Government Act, which is a complete revision and
clarification of cumrent local government powers and responsibilities, appears (o
give councils preater automony and scope for decision making, This OffGce will
monitor the effect of the new Act and any altempts by councils o abuse wider

powers under the Act.
LocaL GOVERNMENT
COMPLAINTS
LOCAL GOVERNMENT
1991-1992
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ACHIEVEMENTS

This year 629 complaints were recieved about local councils and 65 were
carried over from the previous year and finalised. Below is a small selection
of results achieved following intervention from the Office of the Ombudsman,

# Lake Macquaric City Council sets aside $142,000
plus accruing interest in séparate reserve fund for
future development of senior citizens centre at Torongo

+ Pon Stephens Shire pays $ 33,000 to fix land slip
problem

#+ Forbes Shire Council pays legal fees and $1000 ex
gratia payment a5 nominal compensation for
withdrawn tender acceptance

# Corowa Shire Council carries out remedial drainage
wiorks (o fix an 18 month old problem

+ Peorith City Council issues direction tocomply with
conditions of development consent for Learning
Centre and undertakes to take follow-up action

+ Tweed Shire Council introduces new procedures 1o
cross-reference building and development files,
coordinate Development Control and Building
Services sections in assessment of files, involve
developers in consultations with objectors over new
or amended development applications and
demonstrate commitment W community consultation
and mediation approaches in the processing of
development applications

# Blue Mountains City Councll resolves to engage
consultant 1o review lighting at Warrimoo Oval to
reduce impact on surrcunding propertics

#+ Auburn Municipal Council carries out drainage
wiorks toalleviate flooding of complainant s property

+ Gosford City Council agrees to process sub-division
application after previously refusing onlegal grounds

# Sydney City Council makes ex-gratia payment of
£9645 for delay in issuing enforceable fire safety
order under Local Government Act

#+ Holroyd City Council requires compliance with
conditions of development consent for swimiming
school
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NATURE OF COMPLAINTS

The following table analyses the nature of the new complaints received during
the past iwelve months, Details of the number of complaints dealt with against
individual councils are contained in the statistical tables in Chapter Seven.

MNature of Complaint Number

Development 7

- objection to DA =

- fallure to properly consider DA 14

- fallure fo notify 3

- delay in processing/refusal of DA 15

- objecticn to DA conditions 4

- failure to enforce DA conditions 10
Rates

- objection to rate increase 7

- calculation of (including compilaints about 17

axcess water'alectricity accounis)

- rale notice 3

- instalments/interast charges g

= Fal@ recovery 12

- differential males 3

- ruralTarmiand rates 5

- rebales/refunds ]
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Mature of Complaint MNumber

Building &7

- objection 1o BA 18

= failure to properly consider BA 10

- failura to nolify

- dalay in processing/refusal of BA

- objection to BA conditions [

- failure to enforce BA conditions 11
Misconduct a8

- alderman/councillors 7

- council staff 16

- pecuniary interest 7

= conflict of interast 8
Services and charges a3
Drainage and floeding a3
Roads 20

- road closure/accass 1

= failure to maintain 11

- traffic and othar ri
Unauthorised developments/
building work 29
Noise-failure to act 2r

- dogs 11

- other 16
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- works

- demoiition

= githwar
Denial of liability 23
Failure to reply to comaspondance 16
Resumption 14
Kerb and guttering 12
Failure to act on noxious weeds/pollution 12
Information - fallure to providefinaccurate 12

[
Pa | B | e |

Rezonings 11
- objections 1o
- failure to 3

Garbage collection/charges

Tenders

Unfair treatment
Trees
- preservation orders 1
- fallure to act 7

@ o |@|o
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Mature of Complaint

Numbar

LEP proceduras

Inadequate inspection

Fall to act on nelghbour nuisance

Councll elections

Easaments/right of ways

Council entrepanaurial activity

Failure to issue license

Unsatlsfactory handling of complaints

Bonds/interast on deposits/refunds

Cametrias

Fences

Libraries

Council works

Parks/reserves

Uncategorised

Total
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OmBuUDSMAN ASSISTANCE IN
LocaL GOVERNMENT

Asg can be seen from the preceding tables, complaints received in the local
nof area are diverse. Many are resolved during preliminary enguiries by
investigative officers which prompt the council to take action on the complaint.
Then there are matters brought to the Ombudsman's attention which involve
conduct by a council which is unacceptable becanse it is:
# conirary (o law;
+ unrcasonable, unjust, oppressive or improperly
discriminatory;
# based on improper motives, irrelevant grounds or
considerations;
# hased on a mistake of law or fact;
# or conduct for which reasons should be given but are not
given.
In such cases the Ombudsman will usually make a formal investipation, Some
of the investigations undertaken this year in the Jocal government area follow.
llegal Usas, Non-compliance with Developmant and Building Conditions

People affected by the illegal use, unauthorised work, or non-compliance with
developmentbuilding conditions have a right under section 123 of the
Environmental Planning and Assessment Act toinstigate legal proceedings in the
Land and Environment Court 10 achieve compliance. Most people are reluctant
or can not afford the cost of legal advice w instigate proceedings in the Court
Many believe that councils have an obligation 1o ensure developmends comply
with regulations and legislation, especially when the failure o comply Is brought
to their attention. If councils do not take steps in this direction, the Ombudsman
believes they are side siepping their responsibilities.

Some complaints in this category can be resolved quickly when this Office
contacis the council and a council officer inspects the property and takes some
action. This may include issuing a notice 10 conduct/remove works or comply
with conditions to the offending owner/developer.

Case Study 1

Do Not Swim Here

A complaint ahout Warringah Shire Council's handling of anillegal swimming
school operating in a residential area prompied preliminary enquiries from this
Office tocouncil, These revealed adevelopment application had been lodged and
council was o determine the application in the near fulure. Since the matier
appeared 10 be in hand, no investigation was contemplated,
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Twao months later Mr and Mrs H made their complaint to this Office alleging
that council had failed 1o take any action. The development application for the
swimming school had been refused consent. Notice to comply was (0 be issued,
and the premises monitored 0 ensure compliance with council’s decision, Since
council was taking appropriate steps, this Office did not launch an investigation.

Three months later a further complaint was received from Mr and Mrs H.
Officers inspected the site and met with appropriate council officers. An
investigation was then commenced into this complaint.

Council had a policy of reconsidering decisions on development applications
if requested by the applicant. In this case, after the application was refused and
asecond notice issued directing the use tocease and threatening legal proceedings,
council received a reconsideration request. The owner was reminded, of the need
to cease the unauthorised use by letter in the following terms:

"ol must immediately point owl that submission of a

regquesi for reconsideranion of Council s refusal to grani consent

to the subject development application does not remove your

obligation o disconfinie the wnauihorized gse..,”

Despite this the use did not stop. Before the request was formally determined,
councillors inspected the site.

Al that time the use had ceased for & shor recess but the applicant indicated
an intention to recommence the use before council made a formal decision on the
request for a reconsideration of the development application, At the site mecting
the councillors decided o allow the use o recommence pending formal
reconsideration at the next council mesting. The councillors had no authorty to
make this decision and their actions served (o encourage the operator of the
swimming school to contravene the provisions of the legislation.

The council subsequently resolved to allow the use subject to some stringent
conditions, Further delays in these conditions being formulated and re-submitted
1o council and further action of the owner 1o iry and regularise some associated
unapthorised building works prompicd Mr and Mrs H t0 eventually initiate
proceedings in the Land and Environment Court. These were not finalised until
May 1991, some two years after the complainants had first approached council
with their complaint.

The Cmbudsman’s final report on this investigation was critical of the actions
of council members and staff involved in this matter. He recommended, among
other things, that the council meet the complainant’s legal costs for the action that
morally should bave been broughi by council.
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Case Study 2

Notification of Adjoining Owners

The issue of notification of adjoining owners is still alive and a report was
recently completed by the Ombudsman on this and related matters. A development
application was submitted to Tweed Shire Council to erect two dwellings on a
block of land adjoining Mrand Mrs P's property. Council's Local Environmental
Plan (LEP) distinguished between cluster development and duplex. The former
describes the location of more than one dwelling-house on a single allotment of
land, whereas the labler was defined as a residential flat building containing not
more than two dwellings. The LEP stipulated that cluster development must be
advertised so that residents may view the proposals and make submissions. On
the other hand duplex developments did not have o be advertised.

The development proposed was categorised by council officers as a duplex
and therefore not advertised. The development application and associated
building application were both approved. When building began Mr and Mrs P
discovered their water view would be blocked by the development. Examination
of the Statement of Environmental Effects submitted with the plans revealed the
information contained in that document was not accurate. It stated the proposed
building would be lower than the P's dwelling. This was false. The plans did not
include cross sections to show the relationship of the proposal with adjoining
development. Council would therefore have been unable o fully assess the effect
of the proposal on the adjoining property at the time of determination.

It was considered that the development could ot reasonably have been
considercd a duplex, as there was no physical link shown on the plans between
the two proposed dwellings. The development should have been defined as a
cluster, in which case the proposal should have been advertised and Mr and Mrs
P given an opportunity to view the plans and lodge any submissions.

The investigation found that council’s failure to notify the P's of the
development application and to document assessment of the application was
unreasonable. The failure to notify the P's of the building application was
contrary to law, unreasonable, and unjost. 1t was also unreasonable that council
had failed to address the ambiguity in the definitions of cluster and duplex
developments until late 1990

Tweed Shire Council accepted the findings and recommendations made by the
Ombudsman. Community consultation on development applications has been
increased. The practice of organising site meetings and/or mediaton‘consultation
approaches toapplications where there are objections is nowused more frequently.

Many councils have had policies of notifving adjoining owners of building
applications for years, but a recent court case, Porter v Homishy Shire Council,
vindicated the view expressed in many reponis by the Ombudsman that this was
arequirement ioproperly fulfil the assessment dutiesunder the Local Government
Act. A number of councils have had to include such notificaions in the
assessment process as a result of this case and have sought ways o recoup the
COosL.
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Case Study 3

Fee for Service

Orange City Council resolved to charge a $30 fee for processing objections
to building applications. This was brought to the Ombudsman’s attention by Mr
D who claimed that the charge was unreasonable.

Aninvestigation was conducted which addressed the issues of equal access to
residents to lodge objections to proposals that affected them, inaddition to council
responsibility to ensure that resident views are available to council so that it can
fulfil its obligations under the Local Government Act. This matier has not yet
been finalised.

Case Study 4

Land Slip Hazard

Mrs J and other residents found themselves inalife threatening siteation when
Port Stephens Council would not carry out remedial works necessary 1o alleviate
the threat of further land slips in the area. Geotechndcal reports confirmed that
development in the area approved by council may have contributed to the land
slips that had occurred since 1976. Legal opinion was that although there may be
no statutory obligation for council to carry out the work required to stabilise the
situation, it may be liable to claims for damages and injury to persons as a result
of approving development. Afier many delays council finally resolved to share the
costs with residents for remedial works.

The Ombudsman recommended that council pay the full costs of remedial
works because the excessive delay in council accepting responsibility and
agreeing o contribute had resulted in increases in the cost of the required works.
Council chose not to comply with this recommendation, but paid a major share
of the costs. :

Case Study 5

Tree Preservation

Environmental issues are receiving widespread community attention. Councils
have in place Tree Preservation Orders to ensure trees are protecied from
unnecessary destroction. For these regulations to be effective, councils must
ensure they are implemented and offenders are properly prosecuted.

Mr H had informed Wollongong Council that trees had been removed without
council permission from a property in his area. Council officers began but did not
complete an investigation and failed to refer the matter for court action within the
six month statutory period. Consequently, the offender could not be prosecuted.
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The Ombudsman reviewed council's handling of the matier and found
Wollongong council had acted unreasonably. Following the investigation, council
amended its policy by requiring all complainis about trees to be forwarded 1o one
point of reference from which the complaint would be properly administered.

Case Study 6

Rates

Rates are an area of frequent complaint 1o this Office. Many of the gricvances
dio ot reveal any improper action on the part of councils. They result from a lack
of awareness of the obligations the Local Government Act places upon councils
to collect rates and the methods authorised.

One matter that proceeded {0 an investigation during the year concerned
Kiama Council failing to inform Mr and Mrs Q) of their entitlement to apply for
farmland rating for their property. This resulted in them being charged the higher
peneral rate for their property during the 1990 rating period. Council had not
provided adequate information regarding the ratepayers” entitlement to apply for
differential rating. As a result of the report by this Office, council reimbursed Mr
and Mrs ) for the difference between 1990 general and farmland rates on their
property. Additionally, the council changed its procedures 10 ensure ratepayers
are notified of their entidement 1o apply for farmland rating.

Case Study 7

Drainage

Mr and Mrs S complained that Newcastle City Council Failed to adequately
maintain a storm water creck near their home. Consequently, during peak rain
events from 1988 o 1991, the accumulation of vegetation and refuse made it
difficult fior storm water to flow, As aresull, the 5's property was flooded several
times. Preliminary enquiries were conducted. The finalisation of these enquiries
was delayed waiting for a report from consullant engineers engaged by council
to examing flood problems over an extended area including the 5's home.

Council has advised it intends 0 upgrade drainage systems in the ared
However, work cannot commence until Newcastle Council and the local water
supply authority agree on who is responsible for drainage in the whole area. The
issue of responsibility for the drainage is preseatly being investigated by the
Cmbudsman,

|
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Case Study 8

From Woe to Go

Due to statutory requirements concerned with reporting and the need (o
observe certain principles of natural justice, investigations conducted by this
Office can be expensive and often time consuming. Investigations can often take
over twelve months from receipt of complaint to the issue of a final report. Many
matters referred o the Ombudsman, however, are resolved speedily and without
the need for formal investigation. Some cases that have been dealt with in this
manner during the year follow.

Mrs M said that despite complaining for 19 months, she had been unable to
get Corowa Shire Council to perform remedial works to solve a drainage problem
caused by run-off from a recently built block of units, An investigation officer
telephoned council’s shire engineer, who admitted that council had been a “bit
glack™ in not attending to Mrs M's complaint. The case was resolved over the
phone with the shire engineer promising to arrange for a drainage ditch o be put
along Mrs M's back fence, to alleviate run-offeffects, Mrs M wrote to thank this
Office saying “...you achieved in less than a month what T had spent 19 months
trying to achieve,”

A widowed pensioner Mrs O complained that Avburn Municipal Council had
done nothing (o assist with the constant flooding of her home. The house had poar
underfloor ventilation which contributed to-arising damp problem. The backyard
sloped downwards from rear to front, and the topography of the land virmally
allowed for excess stormwalter 1o run straight into the back door of the house.
These problems were not for council to solve, but 2 matter for the owner,

However, water accumulated at the front of Mrs O°s property when stormwater
surcharged from council’s street drains. Council acknowledged that these
problems were caused by old and inadequate street drainage. Council staff
offered lo carry out drainage works on Mrs O's land at council's expense to assist
with the rear drainage problems. This Office was notified council had resolved
to conduct $40 000 worth of remedial drainage works near Mrs O°s residence.

Case Study 9

Conditions of Building Approval and Development Consent

Mr M complained a nearby resident had been permitted by Woollahra
Municipal Couancil to construct a tennis court with inadequate drainage. As a
result, surface water from the tennis court seeping ino the subsoil traversed
underneath the complainant's large brick dwelling, undermined the foundations
of the complainant’s home and threatened 10 cause extensive building damage,
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Mr M believed council had:
# failed to enforce conditions of building approval ;
#+ delayed in taking follow up action afier becoming aware
of nop-compliance with conditions of approval by the
tennis court owner, and
# failed to reply 1o numerous letters from the complainant
and his solicitors, requesting council toprovide information
and follow up enforcement of the approval.
ion officers conducted a site inspection and noted considerable
damage 1o the interior and foundations of the dwelling. Examination of relevant
council documents revealed the failure of council officers 1o conduct a final
ingpection of the tennis court drainage; evidence of unacceptable delays in
compliance with conditions by the tennis coun owner; and evidence that council
had unreasonably fadled woreply to numerous detailed letters from the complainant,

With the damage 1o the complainant’s home (and possible collapse), the
Assistant Ombudsman advised him to take immediate legal action rather than
commence a lengthy investigation that may not have led (o the resolution of the
problem before further damage occurred.

The Assistant Ombudsman told the council there was sufficient prima facie
evidence of maladministration on the part of council to warrant an investigation
in terms of Section 13 of the Ombudsman Act, bul said that be had exercised hiz
discretion not to proceed and set out his reasons. Council was put on notice that
it faced a potentially expensive claim if it did not act 1o enforce its conditions of
consent a5 quickly as possible. Mr M expressed his gratitude for the iniervention
of this Office, and its assistance in securing long overdue remedial action by
council,

Case Study 10

Subdivision

Mr R wrote to this Office in desperation afier atempting to register his plan
of subdivision from late 1990, Having presented the plan to the Land Titles Office
for registration, he was informed that council’s approval would be required
before the plan could be registered. So, Mr R approached Gosford City Council
with the proposal. Council returned his application and the fees he had paid,
advising that development consent was nol required.

With this information Mr R again submitted the plan tothe Land Tites Office
for registration. However, the Land Tides Office held firm tothe view that council
approval wasrequired. Their view was based on Peters v The Council af the Shire
of Hornsly Aron. In that case, although a road had been placed throogh the land
in question thus physically dividing it, the parcels had been linked with vinculum
on the plan, meaning that the land remained one complete parcel. Consequenty,
it was ordered that council approval was required before the land could be
subdivided so that it may be sold separately. The complainant’s case was
considerad similar to the Perers case.
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based its opinion on Lee and Anotherv Registrar-General, In that case, again the
tand was divided by a road that had been resumed across the land. The difference
being that there were no vinculum links shown on the plan and, therefore, the land
was considered to have been subdivided by the construction of the road.

Each authority was unwilling to reconsider its position. In fact council told Mr
R that it would only review his application if he obtained his own independent
legal advice. The complainant found himself caught between two authorities, and
he was at their mercy if he wanted to proceed with the subdivision of his land.
Following an approach by this Office, council sought further legal advice and,
based on that advice, decided to accept Mr R’s subdivision application for
consideration. Cheap and speedy redress was obtained for Mr R, ending a battle
of competing views which had reached an impasse,

Conclusion

These are just some of the local government issues that the Ombudsman has
pursued in the past year. In coming years, the Ombudsman is likely to focus his
resources on the following areas in dealing with local government:

« zbuse by council of the determination and review process

+ local councils’ handling of development and building
applications where there is extremely unreasonable, or
discriminatory conduct

& council not complying with the tendering procedures, and/
or showing favourable freatment to particular companies

# fuilure to take action to remedy drainage problems where
council is responsible

# [failure 10 act on unauthorised work and illegal uses that
have detrimental consequences

# practices that are contrary to law

+ improper or unreasonable application of ordinances or
ather legislation

¢ unrcasonable or inadequate policies or procedures

+ misappropriation of funds

+ conflict of interest by members of staff or council

+ discriminatory, inconsistent, or favourable treatment to
particular parties which disadvantages others

+ failure to reply to comespondence and other basic service
IS5UeS,
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CounciLs AND LegaL CosTs

In May 1991 the Public Accounts Committee issued its Report on Legal
Services Provided to Local Governiment, Throughout its inguiry, the commitiee
received evidence of a massive growth in legal costs funded by local councils, a
trend by some councils to shelve their planning responsibilities by encouraging
any issue involving possible controversy tobe settled inthe Land and Environment
Court, and decisions by council members without reference or concern to the
costs incurred by their council, the applicant and the ralepayer.

The committes made numerous detailed rrcommendations, but few have been
adequately acted upon.

In the past year, almost one quarter of all complaints about local povernment
involved development or building applications or related issues, Many concernied
unreasonable refusals or conditions, delays and the enormous cosis associated
with such outcomes. In many instances, the complainants already had initiated
proceadings. Accordingly, these complaints could not be investigaled under the
Dmbudsman Act. One complaint, involving a controversial eastern suburhs
waterfront property, included a claim that the costs of two successful appeals
over development applications, which were supporied by council staff but
refused by council members, cost $275,000 excluding holding charges and
incidentals,

The Ombudsman also is concemed by the delay tactic used by some councils
to avoid decisdons on controversial development and building applications,
thereby provoking the applicant to appeal 1o the Land and Environment Court
over the deemed refusal. Alternatively, council may reject an application which
meets all relevant planning criteria simply because it is unpopular with some
residents, knowing the applicant will appeal. Effectively, the council divents the
decision to the Court, washing its hands of decisions which invariably put some
sections of the local community offside.

Like the Parliamemtary Accounts Commitiee, the Ombudsman believes
councils are abrogating their responsibilities by such acts.

Ancther tactic is the use of unreasonable conditions of consent on applications
which generally meet all planning requiremients, simply toappease local objectors
or council members. There are times when councils reject applications or place
conditions on approvals without giving reasons and, then, when the matter is
appealed council staff are forced 10 come up with arguments to back up the
council"'s decisions,

These examples of defective decision making bring discredit on local

and cause unnecessary expense for applicants, the council and the
citizens who bear the costs of the Land and Environment Court.

Avolding Appeals

There are, of course, legitimate decisions councils should defend or litigate
inthe Court. Councils have aduty touphold the planning laws and properly made
decizions should withstand scrutiny. Even so, costs canand should be minimised,
Court actions should be reserved for priority cases and alternative dispute
resolution procedures used wherever possible,

The Ombudsman is encouraged by initiatives in some councils which are
designed toavoid costly appeals overdevelopment and building applications such
as the following:

Ombucsman Annual Report 1952 e7



LOCAL GOVERNMENT

# advisory panels to deal with pre-lodgement enquires
which provide access (0 information about relevant
planning controls and council policies and insight into
eouncil's preferred options for particolar developments.
# mediation sessions after preliminary assessments arg
made which provide an opportunity for objections and
modification tobe discussed priorto formal determinations,
# invitations to applicants following the issue of consents or
refusals, o contact planning staff to discuss conditions or
mdifications of the development.
# procedures for applicants to request re-consideration by
the full council of consents or refusals issoed under
delegated authority.
These initiatives not only reduce the potential for costly appeal proceedings,
but may also play an important function in streamlining the assessment process.

Court Mediation

Since May 1991, the Land and Environment Court has offered optional
mediation conferences in most Class 1, 2 and 3 matters, including appeals for
development and building applications, as well as compulsory conferences in
Class 4 matters after the filing of affidavits 1o explore the possibility of
settlement. These are important initiatives with the potential to save councils
considerable funds. Councils must, however, make a positive commitment 10 use
these alternative dispute resolution processes and 1o ensure officers have proper
debegations and instructions to negotiate real agreements.

While strategies to minimise the number and cost of disputes should be on the
management agenda of all councils, they must be backed by socund decision
making in the first instance, Well formulated and clear planning strategies o
assist the determination of development and building applications are essential.
Councils with hensive planning policies that are consistently applied and
updated will face fewer appeals and incur less legal costs.

Appropriate training of staff and members also is important. In a number of
Ombudsman investigations over the past years, it has been obvious thal members
and staff do not always have a clear understanding and appreciation of their
responsibilities under section 90 of the Environmental Planning and Assessment
Act in respect of assessment of development applications.

The Ombudsman currently is considering using his own motion powers 10
investigate the adequacy with which councils are addressing these issues.
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CounciLs AND THE FREEDOM OF
INFORMATION ACT

The Freedom of Information Act, operating since 1 July 1989, gives the public
a legally enforceable right 1o access government documents. Although the Act
applies to local authorities, it has specific limitations. Section 16(2) limits access
1o information which concerns the applicant's personal affairs.

As mentioned in last year's annual report, there is a problem in defining
personal gifairs and this issue continues to cause conflict.

Of the complaints received where section 16(2) was used by councils Lo refuse
access Woinformation, in most cases its application was, (o say the least, doubiful,
Where councils see release of information as placing them in an invidious
position, eg, as the meat in the sandwich in a neighbourhood dispute or where the
informaticn could increase the likelihood of action against council, section 162)
is invoked, even when any reasonable analysis of the information would define it
as relating to the applicant’s personal affairs,

In one matter, the applicant requested access o documents specifically
concerning his house and land. The application was prompted by a legal dispute
between the applicant and his neighbour. Although Section 16(2) was claimed,
a preliminary examination of the documents revealed its use was inappropriate.

Councils such as North Sydney and Liverpool have open access policies,
providing many categories of documents over the counter. No doubt this
significantly reduces the number of formal applications made to them under the
Freedom of Information Act and does not hamper their operations. This Office
believes such policies should be widely introduced, provided they result in
processes which are quicker than under the FOI Act and which provide all
information requested without exception. It is only under the FOI Act that
refusal of access 10 information should be considered,

Refusals to release information have not been solely based on section 16(2)
of the FOI Act. Other exemption provisions of the Act have been employed in
councils’ determinations, resulting in complaints tothis Office. As well, information
has been refused which was never the subject of an FOI application. The
information councils have refused 10 release under FOI is vared, but includes
tapes of council meetings (open and closed sessions); third party complaints
aboul applicants; reports of council committess; job selection documents:
documents relating o council personnel and an assessmentreport of a contaminated
land located opposite the applicant’s land.

Under the proposed Local Government Bill 1992 citizens will be guaranieed
aceess io an extensive range of council documents, as well as (o correspondence
and reports tabled or submitted to open council meetings unless the council
resolves otherwise. The Local Government {Consequential Provisions) Bill 1992
also provides for the deletion of section 16(2) of the Freedom of Information Act,
thus placing local authorities completely under the ambit of the Act,

Other Acts

Councils also provide a variety of information to the public which is not
processed through the FOI Act, The Local Government Act and the Environmental
Planning and Assessment Act (EP&A Act) provide access to certain information
and the Ombudsman receives complaints about the conduct of councils under
these Acts as well.
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One case currently under investigation involwves information contained in
section 149 centificates obtained under the EP& A Act. These certificates should
contain accurate information about the prospective Mock of land or home, which
is usually required by financial institutions before money will be lent.

To assist people with this information, policies and stalutory instruments,
such as local environmental plans and planning schemes, are available over the
counter al council chambers. A fee can be charged for providing this service.

Section 149 certificates are essential for selling land, as they must be attached
to & contract for sale. As well, these centificates provide relevant information
about the controls relating o the land, including the statutory instruments that
apply, zoning, the development control plans that apply, whether the land is
affected by road widening or alignment, whether or not council adopted a policy
to restrict development due o land slip, bushfire, flooding, tidal inundation,
subsidence or any other risk. This information must be provided under section
149(2).

Section 14905) specifies councils may include advice on other relevant malters
affecting the land of which it may be aware. This subsection gives councils
discretion to make available even more information on the relevant land to assist
interesied parties.

However, there are sometimes problems attached to these certificates as the
discretionary wording of section 149(5) can be used by council to avoid providing
information that may be significant o the buyer,

Case Study 11

Flood Plans

Mr T claimed he obtained a section 149(2) and (3) certificate from Auburn
Council indicating the land he wanted o buy was not subjected o flooding. He
then checked council’s flood plan and saw this block of land was not affected.
He then obtained another centificate under section 149(2), (3) and (5), issued five
months later which alsoshowed this block was not llood affected. He acted on this
information and bought the land.

After his development application was rejected by council, be was informed
the block was in a flood plain. He checked council's flood plan again which still
did mog show the block was in the Nood plain. He then spoke to the chief town
planner who told him the reason was based on 2 new flood report. He was refused
access to the new food report.

Consequently, Mr T was required to redesign the foundation of his planned
home and incurred substantial additional expense. The Ombudsman currently is
investigating whether the council has any lisbility in the matter. (For furthcr
information in relation o Freedom of Information please refer to the separate
section on FOI in this report.)
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PoLLution AND THE CoLb TRAIL OF
REesPONSIBILITY

Noise - barking dogs, motor bikes, air conditioners - all incite complaints (o
this Office. Inone complaint, barking dogs, motor bikes and amplified music were
all featured. Noise from large public buildings like community halls o railway
depots also gencrate aggravation, as do odours, fumes and other air pollution.

Responsibility for noise and other pollution problems is shared between a
mumber of government agencies. This in itself creates another problem -
inadequate or confused response. Of the neighbour complaints received, local
councils are often mentioned as the first agency approached. Some complainants
also had contacted the police and a few contacted the State Pollution Control
Commission (SPCC) to complain or obtain advice.

The Meighbours

With neighbourhood noise problems, most complainants are advised to seek
a noise abatement order (under the Noise Control Act), as it provides the quickest
binding solution. If mediation seems an option, complainants are encouraged to
contact a Community Justice Centre.

In some cases the noisy neighbour is a government authority. I so, the
remedial options are different and individuals ane more reliant on the Environment
Protection Authority (EPA), the replacement body for the SPCC. For example,
an individual can not obtain & noise abatement order against a government
authority. [n thése cases, an order 10 abate noise or measure noise levels must be
issued by the EPA,

Possible solutions also depend on whether premises are scheduled under the
relevant anti-pollution statue. For example, the Noise Control Act contains a
schedule of premises which are considered most likely 10 create a large volume
of noise. Responsibility for these scheduled premises rests with the EPA. Other
premises, being non-scheduled, are the major responsibility of local councils
(though the EPA may still play a role). Similarly, the Clean Air Act divides
premises into scheduled and non-scheduled. Scheduled premises are the

hility of the EFA and the non-scheduled premises are mainly the
responsibility of local councils, though here too the EPA retains a role,

All oo often, this sharing of powers can be confusing for complainants and
agencies alike.

Case Study 12

Scheduled Premises

Take Ms A's case: Ms A wrote to this office afier months of complaining to
Bankstown Council and the then SPCC about offensive odours from a nearby
factory. Ms A claimed there was a blatant abuse of the Clean Air Act which
neither agency had addressed. Following our enquires, it was apparent both
agencies had done something, though it became clear the agencies had disagreed
about who was responsible.
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The council had referred the complaints to the SPCC:

As the abovenamed property is classified as a Scheduled

Premises under the State Pollution Control Act, I refer this matter

o Your aitention.

In response, the SPCC wrote:

As you will be aware primary responsibility for the control

af air pollution from non-scheduled premises { x company is not

scheduled under the Clean Air Act 1961) rests with ... Council.

As Council were subsequently of the opinion that the matier was not their
responsibility, the Commission was obliged toissue a Section 20 Notice (for non-
scheduled premises) under the Clean Air Act, 1961, directing x company 1o
implement pollution control measures,

SPCC'S action was good news for the complainant. The SPCC issued a notice
under the Clean Air Act requiring the company to install pollution control
equipment and followed up with an inspection to ensure compliance.

With an assurance from the SPCC that further problems would be addressed,
this Office declined to take further action.

Case Study 13 |

A Slow Burn

Inanother case, Sutherland Council and the SPCC were involvedinattempting
to curb air pollution from a service station burning trade waste. The council was
(and should have been) the main agency involved, but the way the council dealt
with the complaint raised questions about whether the SPCC should have had
greater involvement,

In this case, Mr B wanted the neighbouring service station to stop burning
trade waste which produced unpleasant fumes. He claimed Sutherland Council
failed o deal with the problem despite his constant complaints.,

Mr B originally complained to this office in 1986 and wrote again in March
1990. After assurances from council that the manager had been interviewed and
had agreed tostop the burning, this office advised Mr B the problem was resolved
and no further action would be taken. In response Mr B wrote:

Whilst it is true Council has now written to me about
interviewing the Manager of the adjoining property concerning

iy complaints, ... the dangerous activity continued.

The subsequent investigation revealed the service station had been the subject
of council attention over three issues: noxious plants, disused motor vehicles and
the burning of trade waste. Council records showed the issue of burning trade
waste came to the council's attention in 1978 when the council issued a notice
under the Clean Air Act, which stated:

You are hereby required o take all practicable means fo

preveni the emission of air impurities from the said premises by

ceasing io use and removing the incinerator drums from the said

premises within twenty-eight (28) days from the date of this notice.
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Penalty: Any person offending against this section of the Act is liable woa
penalty not exceeding $500 and, in the case of a continuing offence, a further
penalty not exceeding $100 for each day the offence continues.

Afier issuing the 1978 notice, the council issued another notice on 4 December
1980 and followed up with an inspection of the premises on 5 January 1981,
When this inspection revealed the notices had not been complied with, council
wrole to the proprietor and advised him of council's dissatisfaction with his lack
of compliance and its intention to take legal action:

Youare hereby required within fourteen (14) days from the

date herein to show cause, in writing why Cowncil showld not

ingtitute legal proceedings against you for failure 1o comply with

the said notice.

This threat was not carried out, although council records show the problem
wis recurment. A sample of file notes paints the picture:

1981: The proprictor of the garage ...is burning at random times
rubbish from the operation of the premises in 44 gallon drums,
1986:; A recenl inspection by a Council Health Surveyor

revealed that the burning of waste material is being

carried out on the site.

1985 : (The proprietor) said that he would not burn off in
future.

Notes and notices continued to be written. The complainant became increasingly
frustrated:

..on nowe af the occasions which I reported fires in progress

i the Council did the Council attend nor was the fire extinguished

as a result of my having made that report to Council, Furthermore,

Council's afficers have been advised of my willingness 1o give

evidence of these affences. However, Council has af no siage in the

past vears of continuing offences acted on evidence which was

readily available and more than swfficient to be acted upon.

Ower 11 years the eouncil inspected the premises, interviewed staff, issued
notices and threaten legal action. While council"s records indicate officers were
convinced thene were breaches of the Clean Air Act and grounds for legal action
existed, no penalty was imposed and no legal action was aken. The parage’s
failure o comply lead to threats of legal action which never eventuated. All the
threats proved to be hollow.

The SPCC, after independently receiving three complaints about the parage,
did aninspection. There was evidence frade waste had been burnt (though burning
was not in progress at the time) and in these circumstances, the SPCC settled for
giving the proprietor a warning that burning trade waste was in contravention of
the Clean Air Act.

Subsequently, an officer of the SPCC phoned council to ask it 1o “keep the
premises under surveillance”,

In June 1991, prior 1o issuing a provisional report on the complaint, this office
recontacted the SPCC and an officer admitted neither Sutherland Council nor the
SPCC had advised the other of further developments.
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The case illusiraies a sad history of indecision. Council’s endeavours were
ineffective because it did not reassess its strategies. While breaches may have
been recorded, there was no review and no decisive action to stop the pollution.
Although council had a range of powers: fining the proprietor, taking legal action
andfor seeking the intervention of the SPCC, none of these steps were taken and
the offender was confident the burning off could continue with impunity.

While council was the principal agency dealing with the complaint, the SPCC
also had a role to play. While it may not have known the history of the problem,
il was pointless having the situation monitored if no one followed up. Without
feedback, the SPOC did not know if the problem was solved or whether council
wis effectively using its powers under the anti-pollution legislation

In response to our provisional report, Sutherland Council stated it actively
pursued breaches of the clean air legislation. Even so, council agreed to
strengthen ifs inspection and regulatory procedures and to advise stalT of their
responsibilities under the relevant legislation. In his reply, Mr B said:

...the Ombudsman's powers should be greatly expanded to

enaiie the Ombudsman o make more significant recommenda-

fions in owder that more appreciable and effective changes may be

realised.

Case Study 14

Planning by Stealth

Mr C’s complaint raises similar issues about the invol vement of two agencies
and whether dual involvement helps or hinders the complainant.

Mr C complained (o this Office about an adjoining property used as a depot
for concrete, sand and soil and which also had a concrete batching plant. This
business was established in g rural area next to a row of houses and a short
commercial strip.

Baulkham Hills Council said although there was a history of complaints from
Mr C about the dust and noise problems associated with the works, the sile was
being monitored by the successor agency (o the SPCC, the Environment
Protection Authority (EPA). Council sald the stock pile bins that Mr C was
complaining about were recommended by the EPA.

Mr C"s main complaint concerned the large number of heaps of gravel, sand,
aggregate, soil, fly ash and dirt on the site, and in particular, its proximity to his
boundary, Generally, council permission had not been sought by the owner to
form new heaps of soil, sand or gravel. However, on sighting these piles, EPA
officers requined them to be surrounded by a wind shield or *bin’ to a height of
twio metres above the pile, with sprinklers installed to wet material in windy
conditions. Council approval is required for the construction of the bins,

No EPA approval is required 1o store sand or to extend the storage facilities
and the existing EPA license was for the concrete batching process enclosed
within a shed. EPA approval is required for any changes to the method in
operation or for an increase in cutput,
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The council s conditions of consent for the concrete batching works advised

the applicant to comply with any requirements of the EPA and the Noise Conirol

The development is to be conducted in such a way that it does nod interfere

with the amenity of the area by reason of noise, vibration, smell, fumes, smoke,
dust, waste products or likewise,

Mr C said afier the sprinkler ordered by the EPA was turned on, the dust was
converted (o watery mud sprayed all over his yard He said:

A tin wall was construcied ostensibly to contain cement dust and reduce
the risk of cementosis, The wall diverts dust on to our home, acts as a backing for
s0il heaps, andisa giant sounding board amplifying the noise of front end loadkers.

The EPA officer responsible for the area said he had visited the site on
aumerous oocasions and he considered the company was operating within ts
licence, The EP A had asked for some work to be done and although the owner was
very slow in completing the work, the EPA did not prosecute because he was
allowed extra time to apply for the necessary council permission.

The EPA recently issued a notice under the Clean Air Act, but felt constrained
nat to enforce the aotice because council approval is required for the construction
of the bins and on that occasion this approval had ot been given. The EPA did
not believe it had a reasonable case for prosecution in these circumstances.

Mir C's contention was the owner first deposited the heaps of gravel, sand and
soil and then applied to the council for permission to constract bins (o stop the
chust,

This puis pressure on council 1o give approval for the construction of the bins,
Mr C said this allowed the business to grow by siealth. On the most recent
occasion council said it approved the construction of three bins because the heaps
may have been in the particular locality for some years, Mr C says they were
recent arrivals and are moved about from time W time.

The development itsell was unauthorised, but purportedly had existing use
rights. Aninvestigationby the Ombudsman found council had wrongly recognised
existing use rights in the carly 1980°s and was now saddled with the problem. A
report has been issued recommending a number of steps council cantake to solve
the problem.

These three cases highlight the need for greater constructive effort by
povernment authorities. The average citizen can not be expected 1o know of the
overlapping and sharing of legislative powers by povernment authorities and
should not be disadvantaged by i A greater responsibility then falls on
government authorities to exercise their powers cooperatively. Laws miay be
confusing and, ultimately, law reform may be desirable, but in the short term
greater communication and cooperation between government authorities would
alleviate some problems, if nod prevent complaints wo this office.
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Tenpers AND PURCHASING

Inthe last year, two complaints about councils' tendering practices (or failure
i go 10 tender) have been investigated. Both investigations revealed a lack of
knowledge within councils of the provisions and intent of the Local Government
Act and its ordinances,

Under the Local Government Act, councils as body corporales may enter into
contracts for any purpose under the Act. The Act stipulates councils can nol
delegate tostaffthe power to accept tenders. As well, councils can enter contracts
only in accordance with the ordinances accompanying the Act. Ordinance 23
provides the statutory regime regulating council’s power (0 enter COntracts.

Case Study 15

Tenders v Quotes

The first investi gation concerned Mr G, who had lodged his quote for cleaning
various council buildings, which was accepted in writing by the clerk of Forbes
Shire Council. Prior tosigning the contract, the previous contractor, having been
advised hisquote was not accepted, successfully lobbied several council members
to reverse the clerk’s decision.

The investigation disclosed the shire clerk was acting on the basis he had
lawfully delegated power to accept quotes for cleaning contracts, The clerk's
delegations were unclear and, as the accepted quote exceeded $50,000, the clerk
did not have power under the Local Government Act to enter inlo the contract
without the formal acceptance of the quote by council.

However, the clerk’s lack of power was unknown to Mr G who immediately
had ordered equipment to perform the contract based on the written advice of the
clerk. Mr G reasonably considered the signing of the contract only a (necessary)
formality. The process of calling for quotes by the clerk had ensured council was
in a position to get the best bargain,

In response to the investigation, council argued as the clerk had nolegal power
to enter the contract, council was entitled to revise the decision, enter a contract
withanother person and not compensate Mr G for his reliance on the clerk”s letter.
The investigation revealed council was reasonably concerned about the cost of
Mr G's quote, given the rural recession, while the clerk was concerned about the
quality of the previous contractor’s work and considersd Mr G's quode reasonable
in the circumsiances.

The report of the investigation concluded council only had two reasonable
options. One option was o endorse the clerk's assessment of the quotes and
formally resolve toenter the contract with Mr G. As council was dissatisfied with
the cost of the contract, the other option was to redrafi the specifications for the
work and call for fresh tenders, It was not reasonably open to council to enter the
contract with another party without consultating Mr G and offering him the
contract af the lower price.

The council accepted the recommencation foe Mr G 10 be paid a nominal sum
af $1000 for his loss of profit and for council w pay his legal costs.
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Case Study 16

Delegating the tender process

In another investigation, Mr W complained about imegularities in the
construction of a new grandstand at the town oval by a country council. The
council had engaged a local architect to design and oversee the construction,
Under the Local Government Act, councils do not have to tender for professional
services if they are performed by a professionally qualified person; the services
require specific talents, abilities, quahifications or expertise; and there exisis in

af the services penerally provided by the profession a scale of charges
fixed by law or determined, adopted, recommended or suggested by a recognised
body formed to regulate the conduct of the profession. All three conditions must
be mit,

Nevertheless, council's can still call tenders for such services and it is
ceriainly prudent tocall for expressions of interest from a rumber of professionals,

In this case, the council sought one other expression of interest, bul gave
preference 10 a local firm with a good track record.

The architect also had responsibility for the calling of wenders for the
construction of the grandstand, apparently without specific instructions from the
council. Incalling for tenders some of the steps required by ordinance 23 werne not
followed. The tender was advertised only locally and only seven days notice of
ihe close of tenders was given instead of the required 21. The size of the
advertisement also was small in comparison with adjoining advertiserments.
Seven tenderers were then given only nine days from receipt of plans and
specifications o submit their final tenders for the job. The original tender did not
include the demolition of the original grandstand and only a few verbal enquiries
were made before this also was awarded to the same company.

The requirements of the ordinance are designed toensure councils get the best
deal. By failing to follow the comect procedures, council cannot be sure it did.

This matter is still under investigation,
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Case Study 17

Conflict of Interest

Arecent investigation into the purchasing practices of Narrabri Shire Council
is the third Ombudsman report to find adversely against the council and its staff,
Asin previousreports, the investigation found inadequate policies and inadequate
supervision of stafl. More importantly, the investigation raised issues for all local
councils and shires.

The complaint arose after council became aware employees were approaching
council suppliers requesting donations of cash and goods for a council staff club.
These same employees, knowing which companies had donated, were also
making decisions on where council supplies were purchased. The conflict of
interest between thelr private fund raising activities and their public duties should
have been apparent.

The inquiry looked at the issue of whether knowledge of donations influenced
decisions about purchases and whether suppliers had benefited from donating.
Cm hoth issues, the allegations and innuendo could not be supported by positive
evidence although strong views were clearly held about some suppliers and in
some dealings there was an appearance of partiality which brought discredit on
the council.

The investigation revealed the Narrabri Shire Staff Social Club sent regular
wrillen requests o suppliers;

As valued customers of your firm, an invilation i3 now
extended to make a contribution to the Narrabri Shire Social Club

af either cash or goods that may be used to enhance functions thal

are held and this in turn should promote greater participation af

siaff in these functions.

Recently, the letters were signed by the shire clerk or the club president, both
well known figures in the shire. The attempt (0 link the requests with the council
was enhanced by the shire clerk signing some letters using his official title. Some
companies also were approached personally or via their representatives.

The wording of the letters clearly suggested suppliers were approached
because of their business link with the council and it could easily be assumed their
business would be improved by donating.

In making approaches 1o suppliers, employees used information oblained
from working for the council. Computer records were checked and acquired
knowledge used to identify which suppliers (o approach. Other resources, such
as the council"s postal address, were used. At an carlier time, letlers were sent
om council letterhead.

Suppliers did respond to the letters, donating over $1,000 a year in cagh of in
goods that carned the club another $1,000 1w $2,000 a year. With the exception
of two donations to charities, the donated cash and goods were used 10 support
the club’s picnics and dinners,

The practice of making such approaches had a long history al Narrabri (at
least since the council was formed in 1981}, Evidence also revealed it was not
confined 1o this council, but was a common practice in local government.
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While the donations were not disputed, suppliers had different views on
whether the approaches of the club were appropriate. The full spectrum of views
were recorded: some were happy to donate, others thought it made good business
sense and yet others who were annoyed, refused to donate and subsequently felt
dizadvantaged in their business dealings with the council.

While the business community was well aware of the requests, the council as
a whole did not become aware employees were making requests until Febroary
1992, A complaint was notified to the Ombudsman and an investigation
commenced.

In questioning council employess about the practice, the issue of appropriate
conduct was raised. The bench mark was the local government code of conduct,
adopted in 1990 as a guide 1o the standard of conduct required of council members
and staff. All councils were asked to adopt the code and make it relevant 1o their
members and staff. While Narrabri council had in fact adopted this code (with
some extra provisions) staff awareness of the code was low,

et e cht ot b i e o

ivate activi . Criticism also
;'Flas levelled at the council for its lack of guidance to staff in discretionary
purchases and its failure to supervise staff,

After the investigation recommendations were made, principally to eradicate
the practice of targeting suppliers for donations. The Depantment of Local
Government was asked to lizise with the Independent Commission Against
Corruption 1o produce a circular on appropriate standards of behaviour (o be
diztributed o all councils and shires. To stop the practice in Narrabr, it was
recommended the council advise staff that the practice of targeting suppliers must
cease and also advise suppliers. The council also has been asked to ladse with the
social club o ensure 4 strict separation of function.

To deal with the management deficiencies, it was recommended council
review its purchasing practices to ensure adequate policies exist to guide staffin
discretionary purchases and 1o ensure suitable audit procedures are established.
Consideration also was given to proposing the Department of Local Government
undertake a full management sudit of the council, however, the Department of
Local Government commenced such an audit prior to the final report.

Nornecommendation was made in relation to the shire clerk's or storekeeper's
conduct, as the council had dismissed the employees prior to advising of the
complaint, However, it was considered the council pre-empied the cutcome of the
inquiry and imposed a harsher penalty than would have been recommended.

Council has subsequently advised that the recommendations have been
adopted in full.
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[ Case Study 18

Seins for the memories...

Mr G complained Parramatia City Council had increased the costof a parking
fine incurred by his friend Mr D, from $40 to $133. Mr G considered this io be:
“...a gargantuan racket which is totally unacceptable in a

soctery which holds itself out as at least having some semblance of

Justice remaining, "

The fine incurred by Mr D was originally $40, but as it was not paid within
the time allowed, council referred the matier 1o their solicitors for Court
enforcement action

When parking infringements are issued, either by council or the Police
service, the identity of the owner of the offending vehicle is generally not known.
A search of the Roads and Traffic Authority's computer records is required,
based on vehicle registration particulars, (o ascertain this information.

A fee of $135 is paid by council to the RTA for this service. Parramatta City
Council’s solicitors then applied to the Parramatta Local Court for the issue of
a summons, at a4 cost of $45. The solicitors charge professional costs of $33 for
their services on behalfl of council. These additional fees are, of course, passed
o 1o the registered owner of the offending vehicle.

In this manner, the fine escalates from $40 to $133,

At the same time as council’s solicitors forward the summons to attend court,
a letter is attached advising the relevant vehicle owner that if the amount of $133
Is paid at least two weeks prior to the date of Court, the summons will be
withdrawn,

Iftheownerof the offending vehicle chooses not to pay and nid to attend Court,
the Court has the power 10 increase the fine and associated costs.

Mr G complained council’s solicitors had sent the summons and notice of
demand for payment to Mr D by ordinary pre-paid post. This is considered to be
an acceptable mode of service under the Justices Act for parking and certain other
iraffic offences.

Mr G also complained Parramarta City Council did not have a reminder letter
system which would afford the owner of an offending vehicle the opportunity to
pay the original fine (ie, 340} before other costs are added.

Parramatia City Council, as at 1 February 1992, has adopted an entirely new
process for enforcing its parking infringemenis, This council, together with g
number of other local councils throughout New South Wales, has accepied a
commercial offer by the NSW Police Service Infringement Processing Bureau to
use its Self Enforcing Infringement Notices System (SEINS),

Parramatta Council s parking infringements will now be handled in the same
manner as traflic and parking infringements issued by the Police Service. If the
fine is not paid within 21 days after issue of the first notice, a courtesy letter is
forwarded. allowing a further 21 days to pay. If a fine is not paid within this time,
enforcement action is taken through the RTA, which can result in license and/or
registraion cancellation,
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Consequently, this Office declined woinvestigate MriG' s complaint, a5 council
had taken appropriate action Lo ensure reminder notices are sent before additional
costs are incurred.

This may well be atimely reminder 10 pay fines or make representations within
the time allowed, otherwise further costs and the inconvenience of loss of license
or registration may resulll.

Case Study 19

Lake Macquarie Council - Squares the Account

Last year's annnal report discussed the complaint by the Toronto Senior
Citizen's Club about Lake Macquarie Council selling the land on which their
clubhouse stood.

The property in Carey Street, Toronto, was donated outright to the senior
citizens club im 1956 by a local benefactor and in 1959 the clubhouse was built
by the club members with community support. In the mid 1970 council became
interested in extending the clubhouse for community services and in August 1976
formally resclved to negotiate with the club for the transfer of the propenty to
enable council to apply for a grant.

In 1979 and 1982 council gave a number of written undertakings, including
that it wiould apply for a povernment grant on completion of the transfer and, in
the meantime, the club would operate in the existing clubhouse. Council believed
at the time funds would be available by 1985-1987. However, there was a change
in government policy on capital grants and the Toronto project did not rank a high
priority,

In 1988 the club heard from council s solicitors that the council had real estate
plans for the property, and later, tenders were being invited for the purchase of
the property. In 1989 council sold the clubhouse site, topether with adjoining
blocks o Henny Penny Foods Lid for $705,000, and the club was required to
vacate the premises by December. The clubhouse, given a replacement value of
530,000 on council’s books, was demolished to expedite the sale. The club
accepted an offer from council to hold their future activities at the Toronto
Bowling Club.

Council"s failure to honour its undertakings (o the club and its lack of moral
obligation was shown by its appropriation of the proceeds of sale of $705,000.
Council initially planned to place the proceeds in its reserve for reinvestment of
assets, established to finance land development for resale and 1o improve caravan
parks.

Later, the (then) mayor, Alderman Welsh, advised that an estinated $100,000,
which was the value calculated on a pro rata basis, would be provided for a
proposed mult purpose community building. He could not say how much of the
$100,000 would go towards facilities for sendor citizens.
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The Ombudsman obtained legal advice from a Queens Counsel who sakd the
agreement beiween the club and council must be construed as going beyond the
contract of sale. Council had adopled a fiduciary (ie, a trustee) position by
undertaking 1w act on behalf of the club in applying o the Federal Government
for funding. As a fiduciary, council also was liable o account for any peofit or
benefit obtained. Council had breached its fiduciary obligations by its subsequent
action.

Al the time of last year's annual report, a draft report had been issued to the
Minister for Local Government recommending council place the proceeds of the
zale of the land formerly belonging 1o the senior citizens club into a special trust
account, together with the interest earned on the proceeds and an amount o cover
the value of the demaolished clubhouse, This trust should then be used to provide
facilithes for senior citizens in the new centre if it is built.

The Minister agreed with the Ombudsman's recommendations and the report
was made fial on 24 October 1991.

On 9 June 1992, the Mayor, Alderman Carley, advised the sum of $142,000
plus interest of $33,550 had been set aside in a separate reserve for future
development of a senior citizens centre at Toronto. He said no decision had becn
made yet by council as to how the proceeds of the sale will be used to provide a
facility for the sendor ctizens, However, he said the council had resolved that the
proceeds be used for that specific purpose.

The Mayor did not respond to the Ombudsman’s question as to his intention
regarding the allocation of $30,000 replacement value of the former club house
1o the separate identified acoount.

Besides this lastoutstanding matter, Lake Macquarie Council has come a long
way in squaring the account with the Toroato Senior Citizens Club.

Case Study 20

Collecting Rates on No Man's Land

Under section 26(5) of the Ombudsman Act, after a final report on an
investigation is issued, the head of the public authority whose conduct has been
investigated and reported on, will notify the Ombudsman of any action taken or
proposed as a consequence of the report. If the Ombudsman is not satisfied
sufficient steps have boen taken, under section 27 of the Act he may make a report
1o the minister for presentation o Parliament.

Although Maclean Shire Council has not complied with the Ombudsman's
recommendations within reasonable time, council furnished sufficient reason,
Consequently, the Ombudsman decided 1o monitor the progress.

The matter dates to September 1986 when owners of land at Palmers Island
complained about the refusal of council o allow them to build on their land,
because of a report released by the Public Works Depantment (PWD) entitled,
Palmers Island Bank Erosion Study.
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This PWD study was conducted in 1983 and concluded that small scale rock
tipping could continue to slow the rate of erosion but would not provide a long
term solution; works such as rock tipping could lead 10 a false sense of security
and increase the risk of sudden collapse of the bank and thus endanger lives and
property; it could also encourage further development.

In 1985 council made submissions 1o PWD on two alternative bank protection
proposals, bul both were rejected. PWD recommended council implement a
voluntary purchase scheme.

Council embargoed building approvals on the affected land and, as a result,
the owners were obliged 10 pay rates on property they could neither sell or
develop. (Council introduced a differential general rate in 1987 for the vacant
lands affected by the development freeze. The amount levied is 50 per cent of the
general rate),

An investigation into the conduct of the council commenced in September
1986 and was fimalised in September 1987, The report recommended Maclean
Shire Council to take all steps necessary withinits power 1o establisha voluntary
purchase scheme in relation to the “de facto non development anea™ on Palmers
Island.

InNovember 1987 the shire clerk advised that council had sought a deputation
with the Department of Local Government and his senior officers were meeting
with PWD about the procedures for a voluntary purchase scheme, Later, in
February 1988, the shire clerk advised PWD had informed him eligibility for
assistance from the Commonwealth and State Governments, under the Flood
Mitigation Scheme, depended on statewide priorities and the availability of
funds, He said council and PWD decided to develop a food plan management
strategy and the project was at its linal siage.

In April 1988 the Clarence River experienced major flooding. The river bank
within Palmers Island village was not damaged and council believed riverbank
protection works should be reconsidered. By August 1988 council had ascertained
funds were not available for protection works, Council and PWD engincers
agreed 1o oblain an independent study on the riverbank and Professor C Appelt
from Queensland University was commissioned to undertake the research,

The Ombudsman agreed to defer his review of council"s conduct pending the
issue of Professor Appelt’s report. Subsequently, the Ombudsman was advised
his report would not be issued until April 1939,

In July 1989 the shire clerk forwarded a copy of Professor Appell’s report.
In brief, the study concluded the bank profection works proposed by Maclean
Shire Council were insufficient to provide an acceptably low level of risk;
Professor Appelt agreed with the PWD 1983 report in general.

Council's engineer, however, prepared a report on a number of options and

sed another study by consaltants to estimate the various costs, Council
agreed, but said the study would have 10 be finalised by June 1990,

In March 1991, the shire clerk advised that the draft final report from the
consultants was expected to be completed by May 1991, The draft was not
completed until the following September and still had to be reviewed by officers
of the council andthe PWD. Some of the options which came under consideration
were a voluntary purchase scheme, zoning controls, variable zoning and structural
projects. All the shire clerk could say was that the Office of the Ombudsman
would Ih-: further advised when the consultant’s report had been considered by
council.
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The latest response to the Ombudsman’s enquiries was that the investigations
by the consultant had concluded and his final report had beendelivered. The shire
clerk said, howewver, council s engincer had been digesting the report and would
be discussing it with the Flood Plain Management Committee. He said he could
not give 4 time frame for the resolution of the matter.

The five year delay by Maclean Shire Council and its indecisions regarding
the management of Palmer Island have passed the point of being reasonable.

The Ombudsman, of course, does not have the power o direct a public
authority totake any particular course of action. The Ombudsman can, however,
draw public attention to the failure of Maclean Shire Council to manage this
section of waterfront land, and to its lack of consideration towards i15 current and
prospecti ve constituents at Palmers Island, whononetheless continue to contribute
o council's rate revenue.
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OVERVIEW

The majority of written complaints made by prisoners or others on their behal f
1o the Ombudsman concern the Department of Comrective Services. During the
year 391 written complaints were received about the conduct of the Department
of Corrective Services. Some of the complaints were in the form of petitions.

In all 908 prisoners were involved in lodging these complaints, A further 349
prisoners madeoral complaints toinvestigation officers during visits tocormectional
institutions. These complaints penerally were resolved by enguiries made at the
institution at the time. A small mumber of written complaints concern the Prison
Medical Service of the Depaniment of Health, The nature of these written
compladnts is set out in the following table, together with comparable figures for

the two previous years,

Nature of Complaint Number | Number | Number
July 1989 | July 1990 | July 1991
1o to o
June 1880 | June 1861 | June 1992
Officer Misconduct 24 69 50
- threatshamassment 14 k1| 17
- assaults 10 AN 18
- other criminal T 15
Propaerty 25 74 47
- private property policy 11 Iy
= confiscation offlost a7 30
- delay in transferring 11 4
- fallure to compensate for 15 11
"One complaint was a poliion from 40 inmates 3 the Aecapbion Conbe complaining aboul e
proceduras for reconding propery on receplion,
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MNature of Complaint MNumber | Number | Number
July 1889 | July 1990 | July 1981
io ta to
Jung 1980 | June 1901 | Jupe 1992
Record Keeping/Administration Fi | 50 40
- sentence calculation 30 14 8
- failure to reply to applications 11 g 4
- remissions 14 8 8
- privale cash accounts g 8 B
- failure o process appeal papers 7 2 3
- other - 9 8
Classification 21 a3 4
Transfers a2 ar 33
- unreasonable transferrefusal 1o 21 23
- dalay in effecting B 1
- form of transport 4 G
- intersiate - 4
Segregation & 40 a2
- unreasonable segregation B a7 3
- failure to give reasons 4] 1
Mail 20 19 24
- delays in dalivary 10 B
= interceplion offmissing - 8 15
- interference with Ombudsman's - 1 1
Visits 6 24 b |
- ban an visitor T ]
- ACCEss o 17 12
O complaind waz a pedton fom 10 inmades 8t Mulawa Correctional Cenine compiaining abouf tho
profibilian on &N day chilinen visils for profecion prsONGT.
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PRISONS

Complaints about Comective Services (continued C)

Mature of Complaint MNumbar | MNumber | Mumber
July 1988 | July 1980 | July 1981
to o to
Jume 1820 | June 1991 | June 1552
Daily Routine 21 38 18
- access to amenities‘activities - 4*
- access 1o lelephone calls - 5
- general treatment (including ) 20 gee
time out of ceflls)

aciivilias ofilopr b camy ouwd his oules.

oolls L excassive hours due I officar shorlapas.

“Cine complainf was & padiion rom 119 maies of 5 Aelers Comaciional Centre oo e ke of the

e cOmplaint was @ pelon from 17 inmales of the Long Bay Prison Haspital abaut bedig kocked in

bedding, clothing, eic)

Unfalr discipline 1 16 16
Medical [ 17 13

- access lo/denial of 7 14 12

= mathiadons 3 1"

“Cine complainl was & pedition from 18 inmales of Graffon Comacional Cantne abowl proposed changas
I ther distribution of Momhadons.

Failure to ensure physical safety 2 16 12
Physical conditions/facilities 8 43 10

- unhygienic conditions 23 3

- lack of basic provisions (eg, 20 For

candiions and sccoss o basic BNanGes.,

revmeval of lfchans from sccommodation s,

“Cimg complaini wars & pelition rom 10F inmades af Goulburn Correclional Canfre aboul wafyarienic

*One complaint was 4 pediion em 168 inmates of Livgew Coreclional Lenlre compdaining about the

Work and education 3 20 10

= access tofremaoval from 16 10

- plhar 4
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PRISONS

Complaints about Carrective

services (continued D)

Mature of Complaint MNumber | Mumber | Mumber
July 1889 | July 1980 | July 1881
to to to
June 1980 | June 1991 | June 1962
Food and diet 4 3 ™

Cing complaial was 4 patiion Fom 53 inmalss 51 Fandea Cantie abowd nadequale icod radons

Security measures (including cell and

“Eigii complaints wana polilons signaed by a folal of 431 prisoners.

strip searches) n 8 4
Probation and parole 0 L] E
Lagal 1 - 3
Periodic detention - 3
Buy ups 5 2 1
Day leave 1 B

Othar 18 - 3

Camolaints about Prison Medical Senvice
Hature of Complaint Murnber Murmbser Humber
July 1989 | July 1990 | July 1981
io to io
June 1980 | June 1991 | June 1992
- slandard of care 10 12 25
- dantal senvica 10 2
- gther 3 -
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Overall there has been a 25 per cent reduction in the number of written
complaints received this year about the conduct of the Department of Corrective
Services compared to 1990/91. However, due to the number of petitions, almost
the same total number of prisoners were involved in making these writien and oral
complaints to the Ombudsman as in the previous year. The fall was less than one
per cent. The fall in the number of written complaints is most likely the product
of reduced wensions in NSW gaols compared to the turmoil that characterised the
1990-1991 period. It also is likely 1o be a product of the reduced visibility of the
Ombudsman in correctional centres due to restricted visiling and the greater
visibility of official visitors. During the year, this Office has engaged in a number
of activitics 10 promote official visitors as an effective internal grievance
mechanism

In past years prisoners also have complained about the Mental Health Review
Tribunal and the former Parole Board and Release on Licence Boards. Complaints
against those bodies and the Offenders Review Board and Serious Offenders
Review Board (which replaced the latter iwo Boards) generally are not within the
Ombudsman's jurisdiction,

In the past year, only one writlen complaint was received about any of those
bodies which was outside jurisdiction,

CORRECTIVE SERVICES
1991-1992

deelined af sulpal
£
dizcentinysd
40%

- Toemal no odviree
- q Imveligatiens lindiag
14 245
H“-u,_H‘ udﬂ;ﬁl;ﬂnl’ﬂg
prallmi=ary anqulry ne furisdichon -
5TE 1%
FINALISED MATTERS INVESTIGATIONS

Tolol camploinls finaFsed 453
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ACHIEVEMENTS

Some significant achievements gained by the Ombuedsman’s intervention and
recommendations following investigation of complaints about prisons.

# new facilities and extra staff @ Assessment
Centre

# closure of the Goulburn High Security Unit
pending a review of operational procedures

+ pew policy and procedares on the segregation
of inmates

# review of Prisons (Segregation) Amendment
Bill 1992

+ new policy on classification and placement of
interstate transfer prisoners

# proposed amendment of Prisons
(Administration) Repgulation to include anti-
cormuplion provisions

# new day leave policy

# approximately 50 inmates refunded over frand
committed by prison officer at Maitland
Correctional Centre

+ monetry and cthercompensation paid tovarious
prisoners over loss of property by the
department

& written apologies provided by Commissioner
to two prisoners for wrong administrative
conduct

& allocation of $200.000 o project to find
alternative forms of ransporiation for inmates
on long distance escors

+ new policy on prisoner’s access to legal papers
during court esoons

# introduction of prisoner’s complaint form in
comectional centres

+ mainienance program implemented at
Reception Centre and other prisons to fix
emergency call buttons in cells
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Access 1o THE OMBUDSMAN

Prisoners have a right t0 make complainis o the Ombudsman under the
provisions of the Ombudsman Act and the Prisons (General) Regulation provides
for privileged cormespondence between prisoners and the Ombudsman. Prisoners
also are free to phone the Ombudsman, although those calls are countered as part
of their normal entitlemens,

Due 1o the high degree of illiteracy among the prison population, officers of
the Ombudsman also attempt (0 make regular visits 1o cormectional centres and
Jjuvenile institutions (o hear complaints and to give peneral advice. These visits
also enable investigation officers to be informed of conditions and developments
throughout the state's commectional centres and to make personal contact with
senior staff at each institwtion. This improves assessment of complaints about
institutions and provides contacts necessary for specdy resolution of complaints
wherever possible.

Given the particular history of systematic abuse of prisoners uncovered by the
MNagle Royal Commission into New South Wales Prisons and the propensity for
such practices 1o resurface (see section on the Parklea Riot), it is in the public
interest for the Ombudsman o regularly inspect the conditions and practices in
NSW prisons,

Prison Visits

There are 35 separate correctional centre or annexes in NSW and nine juvenile
institmtions, Approximately half of these facilities are in the country. When the
present Ombudsman took office, it was the practice (0 visit cach institution
approximately twice a year for general outreach purposes. The Ombudsman
considered that tobean inadequate service. Since then budgetary constraints have
further limited the Ombudsman's ability to conduct this outreach service.

In the past year only 27 visits were made to adult prisons and three visits to
juvenile detention centres. As some adult gaols were visited on more than one
occasion, only 18 of the 29 main comectional centres received visits. Centres such
a5 Broken Hill and Mannus, which are the most distani and therefore the most
costly to service, have not received visits for mone than two years, The lack of
visihility of the Ombudsman in gaols is one cause of the decline in the number of
written complaints this year.

Official Visitors

Given these restraints, other strategies have been emphasised 10 ensure
prisoners have access o an adequate grievance mechanism. The Office has
supported moves by the Minister for Justice to invigorate the Official Visitor
Scheme, The Assistant Ombudsman spoke at the annual seminar for official
visitors and regional meetings of visitors have been addressed by the Assistant
Crmbudsman or experienced investigation officers. A number of official visitors
regularly seek advice from this Office on particular complaints or methods of
inguiry. The responsibilities of official visitors also have been extended 1o cater
for concerns of the Ombudsman on the issue of segregation.
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PRISONS

Complaint Form

The Department of Comrective Services, with the support of official visitors,
also recently agreed to distribute an Ombudsman complaint form in correctional
centres. The form was designed to stem the flow of complaints o this Office by
directing prisoners to take their grievances in the first instance to gaol governors
and official visitors. The implementation of the prisoner’s complaint form will be
the subject of an evaluation during 1992493,

The Department of Comrective Services also has published a number of
articles in its fortnightly staff bulletin to help educate and inform its staff about
the Ombudsman’s jurisdiction and procedures. Each class of trainee prison
officersane addressed by the Assistant Ombudsman or anexperienced investigation
officer at the Corrective Services Academy, Making front line staff more aware
of the Ombudsman as an accountability mechanism hopefully will lead to more
professional and consistent service.

MisconpucT BY Prison OFFICERS

Complaints about prison officess fall into three categories. The first are
complaints of harassment or threats. Not all involve prisoners, some are claims
of harassment of prisoners” visitors. Generally, there are no witnesses or they are
complaints of systematic harassment where cach individual event is somewhat
trivial but collectively form a deliberate campaign.

It is difficult to investigate such claims because they involve interactions
which rarely leave any evidence trail.

Where appropriate such complainis are raised with the superintendent for
action at a management and staff training level. In cases where consistent
complaints are made about individual officers investigation may be warranted.
There have been no such cases in the past year,

The second category involves allegations of physical assault by prison
officers. Prisoners making such complaints expect the Ombudsman ioinvestigate
and prosecute the officers concerned. While the Ombudsman has wide powers of
investigation, he can only make recommendations and has no power to initiate
proceedings. The evidence gathered during an investigation by the Ombudsman
canndt be used in other proceedings, Under section 35(1) of the Ombudsman Act,
civilian investigators in the Ombudsman's Office are designated as being not
competent or compellable to give evidence or produce any document inany legal
proceeding.

Where cases of criminal assault can be established a funther investigation by
some other authority is needed before any proceedings can be injtiated.

In the past years, the practice of this Office has been 1o ensure that the
department properly carried oul its own policy on the reporting and investigation
of assault allegations; torequest the Commissionerto have some cases investigated
by the seconded police officers in the department’s Special Investigation Unit;
and 1o provide advice o prisoners about other legal remedies available to them.

In cases where there are allegations of assaults on more than one prisoner, and
certainly incases where there are allegations of systematic bashings of prisoners,
this Office has considered it in the public interest to formally investigate.,

Dmibucsmion Annual Report 1992 o |23



Omne such investigation completed during the yearexamined serious allegations
of systematic assaults on prisoners during the riot at Parklea Prison on 23
September 1990,

The final category of complaints against prison officers concerns other
criminal behaviour. In the past year complaints covered alleged frauds,
conspiracies, illegal welephone interception and the use of listening devices and
larceny, These complaints also are affected by the restrictions relating to
admissibility of evidence and for that reason the Ombudsman may consider
referring such cases to another investigation agency where appropriate. One case
that was investigated by the Ombudsman in the past year involved a fraud
committed at Maitland Correctional Centre,

Case Study 1

Parklea Riot

The prisoners private property policy was implemented at Parklea Cormectional
Centre on 10 September 1990, In the following two weeks there were a sedes of
incidents of discbedience in protest at the policy, Many prisoners destroyed the
personal property they were being forced to give up and cell furniture and fittings
were destroyed, By 21 and 22 September, however, the gaol appeared to have
refurned 10 normeal.

On 23 September 19940, stafT received information that there would be a
disturbance later in the day. That disturbance resulted in the most significant
damage to a NSW gaol experienced since Bathurst Gaol was burnt down in the
late 1970's.

The riot appeared well organised, erupting ata pre-determined time throughout
the gaol. The main disturbance lasted less than 15 minutes in 1 and 2 wings before
they were cleared of inmates. It ook less than 30 minutes before 3 wing was
cleared and less than 45 minutes before 4 wing was cleared of rioting prisoners.
Yet in that time, almost every window in the wings was smashed, as were light
fittings, fans, sinks and toilets. Kitchens were destroyed and cell doors made
inoperable, A number of power boxes and wing offices were burnt. In evidence
to the Ombudsman's inguiry, Superintendent de Silva said over £1.5 million
subsequently was spent 1o make the gaol operational again.

Al the time there was extreme threat to life of both prisoners and officers,
initially from the toxic fumes and smoke from the various fires, and later when
a small band of prisoners took refuge on the roof of 4 wing, actively resisting the
prison officers. Apart from the extensive damage caused 1w public property, there
was the threat of the potential breach of the wial security of what was then a
maximum security gaol.

Given the amount of physical damage, the presence of serious fires and the use
of gas to control prisoners, it was remarkable there were so few injuries among
the prisoners and officers. The containment of the rot and the isolation of the
majority of prisoners in a holding yard took less that 30 minuies. This was
accomplished by gaol based officers with the initial assistance of only eleven
special response unit officers.

Unfortunately some prison officers later metered out retribution on some

PriSOmErs.
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Inquiry

In the following months complainis were made 1o the Ombudsman about
assaults and destruction of prisoners television sets. Afier interviewing 30
prisoners who gave consistent stories of being assaulted during one or more
movements of prisoners during the riot, the Ombudsman decided to conduct a
formal investigation.

Written reports were gathered from the 114 officers who anended the
disturbance and later oral evidence was taken from 61 officers, nine members of
the Prison Medical Service and four Public Works staff during an inguiry held
over 16 days at various institutions. Sixty five prisoners (22 per cent of the gaol
population) were intervicwed. They included prisoners who reported or were
identified by others as victims of assaults, prisoners identified from medical
records and a random sample.

The allegations of assanlt involved different stages of the riod and its
containment; the clearing of the wings, the escort of the majority of prisoners to
and from the holding yard, the removal of the resisting prisoners from the roof,
then to 1 wing, and the placement of prisoners in cells in 1 wing.

In the majority of cases, the evidence was insufficient to support any finding
of misconduct or unreasonable force given the context of the urgent need 1o Clear
wings and restore order and secure the safety of both prisoners and officers, and
the statutory authority given to prison officers touse force in such circumstances
under the Prisons (General) Regulation, In other cases the conflicts in evidence
and the lack of cormoboration meant it was not possible to reach a finding that the
alleged assaults took place.

This was not the case, however, in relation to three events. In two individual
cases, prisoners who were not resisting were assaulted while being put into cells
in 1 wing. One prisoper received broken ribs and had bruises on his back
consistent with the baton blows he claimed caused the injuries. All officers denied
witnessing the event although he was a well known prisoner and one of the first
prisoners 10 be put away that night. Another prisoner was struck on the head in
similar circumstances and received a laceration requiring suturing.

In both cases there was no explanation for the assaults. There was simply total
denial which was contradicted by the forensic evidence.

Running the Gauntlet

The most serious assauli occured when 48 prisoners whohad resisted officers
on the roof of 4 wing wene put into cells later that night, The weight of evidence
indicated that an extended line of somewhere between 20and 25 Parklea officers
dressed in riof gear formed in two rows inside the wing. As the prisoners were
escorted into and through the wing by emergency unit officers, the unidentified
Parklea officers in this gauntlet batoned, kicked and punched the prisoners. The
gauntlet was concentraled in the far south common room. The prisoners gave
convincing accounts of this event which received substantial corroboration from
four special response unit officers. One gave evidence of the officers in the line
intimickating prisoners by yelling, name calling and threatening gestures. Another
comobrorated this and observed a prisoner hit across ihe back of the legs witha
baton after he struggled with his esconting officers, A further officer confirmed
claims that prisoners were kicked, punched and batoned. He was hit in the process
and received bruising to his body as a result.
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According 1o this officer the majority of the prisoners he escorted intothe wing
were treated in this way. His pantner gave clear evidence of one inmate being
forcefully struck in the stomach with a baton. Both said the assaults were
unprovoked. They were certain that the officers responsible were Parklea officers
although, like the prisoner victims, they weneunable o identify them because they
were in riol gear,

Only a handful of Parklea officers admitted to being in this line and all totally
denied anything unioward. There were obviously many more involved it was
impossible to conclude whether all present panticipated in the assaults. Certainly
a significant number of the officers participated in a conspiracy of silence over
the cpiscde as did a number of the special response unit officers who escorted the
prisoners along the line.

Apart from these prisoners who had resisted officers on the roof of 4 wing, it
wis common evidence from both officers and prisoners that the majority of
inmates did not mean any harm to the officers. This was illustrated by stories told
by officers of how prisoners gave the wing officers time 1o escape before they
attacked the wing offices and of prisoners carefully removing an officer’s jacket
and bag from an office before setting the office on fire, The riot was perceived by
all s an elaborate protest against the implementation of the ministerial policy on
prisoner’s private property,

Batoned Televisons

While physical damage to the gaol was the target of the dot, there was
certainly damage to prisoners’ own property during the mayhem. Many cells were
turned upside down although the substantive damage was mainly to fixtures and
fittings. However, there were an unprecedented number of prisoners’ television
sets destroyed during or immediately after the riot. The Assistant Ombudsman
was salisfied that the number was somewhere between 100-150,

There was no direct evidence of how this occurred. The prison officers
suggested the prisoners did this, but the prisoners believed the officers caused the
damage. Most of the damaged televisions had small round holes knocked through
the screens which prisoners said were baton holes. There were no witnesses either
among peisoners of officers of the damage being done. Some officers claimed
secing some sets destroved by prisoners but they urned out to be gaol property
sets. One prisoner was said to have reported secing other prisoners destroy his
television during the riot but he denied this when interviewed by the Ombudsman,

Some officers said they remembered the TV's being intact when they cleared
the wings while others were adamant they were destroyed at that stage. The most
viluable evidence came from one officer who went into a specific cell in 4 wing
when he was checking the wing for useable cells after all the prisoners had been
contained in holding yards. He recalled the TV in the cell was intact but a video
recording of the cell damage taken twodays later showed the television in that cell
was damaged. The evidence shows that particular television set could not have
been damaged by prisoners.

While the evidence of that officer added weight 1o the prisoner’s claims, and
while the Assistant Ombudsman was generally of the view that the it was not
credible that the prisoners destroyed their own or each others® sets ( TV's being
the most prized possession of a prisoner), there was insufficient evidence
available to determine the truth of the matter.
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Denials

The most damaging result of the investigation in terms of the long term health
of the prison system, was the culture of silence among prison officers. The inquiry
was faced with a barrage of stereotyped denials of misconduct or observations of
misconduet. The majority of officers gave accounts of orderly clearing of wings
and prisoner escorts which were hardly credible given the emotionally charged
and dangerous events they were describing.

At the moment there appears 10 be no positive duty placed oa prison officers
o report any misconduct of fellow officers that comes w0 their attention.
Consequently, the report of the Assizstant Ombudsman recommended that the
Prisons { Administration) Regulation be amended toinclude roles simdlar 1o those
governing police thal require the reporting of misconduct that comes 1o officers”
attention either directly or indirectly and a rule outlawing any discrimination
against officers for reporting such conduct.

The investigation also recognised some individual acts of valour on the part
of some officers during the ol and recommended that the commissioner
commend the officers in some appropriate way. Both recommendations have been
agreed 10 by the commissioner.

Case Study 2

Maitland Fraud Case

InMay 1991 aninmate at Cessnock gaol complained he had been overcharged
for electrical items when he was in Maitland Gaol,

Inmuates can buy basic items like extra food and toiletries through canteen buy-
ups from a list of products put together by a contractor, However, other items to
make life in prison a little more bearable, like televisions and radios, can also be
bought through activities buy-ups. These items are ordered by prisoners and then
purchased at the cheapest price (theoretically) by the activities officer.

Preliminary inguiries by this office were met with assurances that everything
was alright from the activities officer responsible for the purchase of such items.

The prisoner persisted and with the support of a prison officer from Cessnock
spelt out his concerns. An unannounced inspection of Maitland's account books
by this Office revealed major discrepancies between the price paid for goods and
the price charged to inmates.

Amajor investigation revealed the activities officer was inflating the cost price
to the inmates and keeping the difference. In some cases this was as low as a few
cents but amounted, overall, ioaconsiderable sum. The Department of Corrective
Services speculated the total cost (o prisoners could have been as high as $10,000,
It was impossible o tell exactly how many prisoners had been defranded, or how
miuch had been taken because the accounting records were incomplete. The
records that did exist identified 96 inmates who had been defrauded.

What was instantly clear was that the existing procedures did ot insist on
matching invoices to the forms signed by prisoners when the goods were
delivered. It was easy for the activities officer, no one ever checked whether he
charged inmates the right price.
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At the instigation of the Ombudsman the department drafied new guidelines
setting out how records should be maintained and refunded money 1o mest of the
inmates who could be located. Unfortunately the persistent complainant was not
one of those who got his money back: the documentation concerning the purchase
of his TV was “losr™ and no fraud could be proven.

The officer was charged and convicted of the crime and no longer works for

the department.
Conbimions in GaoLs
Case Study 3
The High Security Unit

Since the closure of Katingal Gaol following the Nagle Royal Commission,
the High Security Unit (HSU) at Goulburn Correctional Centre has provided
specialist segregation for prisoners considered to pose difficult management
problems, either overt or covert, Prisoners who assault prison officers, for
example, have almost invariably been sent there. In the 18 months up to July
1991, 67 inmates had been held in the unit, seven on more than one occasion. The
average stay was three months but five prisoners spent 12 months or more there,
and two of them as long as sixteen and sevenieen months,

Al ligfﬂ[hﬂimualcsmiﬁmﬁndinmcﬂtsinﬂuﬂng.pmufuﬂﬂldﬁl
sectionof the gaol, During the day, they are put inthe building known as the HSU.
It comprises two rows of cells opening onto a shared corridor. There are five
larger cells measuring 9.75m by 4m. Another cell this size functions as the
exercise yard. Pant of its roof is open to the air through steel bars, There are seven
smaller cells measuring 5.18 by 1,38m. There is also a storeroom which has a
steel cage inside where inmates are placed for interviews with professional staff.

Each cell has an open todlet bowl, a small plastic table and a chair, a 7.5 foam
mattress and whatever personal property an inmate is allowed. High on the wall
Is a shower outlet which is controlled externally by prison officers, There is a
chalk board set into the wall. There is no window apart from the hatch or peep
hole in the metal door which is kept locked except when officers deliver meals,
ﬂnmemm:mmgtmhmwawimm}-hamﬂmﬁwndmm
work during inspections by the Ombudsman. The top of one wall is @ type of
plexiglass that opens onto a catwalk that is patrolled by an officer all the time. The
prisoners have no privacy in these cells,

Showers are operated once daily for 5 to 10 minutes and inmates can request
cleaning materials,

Reduced Amenities

Until February 1991 prisoners heldin the unit had almost identical entitlements
and privileges to other pﬁmrsmmgmgaﬁnninﬂ]ngmhemqim:ydidm
have contact visits and were allowed only half the weekly buy up amount. In that
month, however, a new program was introduced which substantially reduced the
amenities of the prisoners held in the HSU and which formed stage one of a three

stage program.
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The amenities were reduced under section 2203) of the Prison Act. That
section says prisoners on scgregation shall mot suffer reduction in dist or
amenities except by arder of the commissioner.

The order relating to the HSU allowed inmates one box visit every 14 days,
the right to buy some pre-paid envelopes 1o write letters and 10 have a small radio,
Banned were contact visits, telephone calls except in extenuating circumstances,
néwspapers, magarines, journals, electrical items and tobacco. The inmates were
not allowed any payments and inmates held in the unit for assault or intended
assault on officers were not permitted any private clothing or property.

‘The prisoners spend from 8am to 3.30pm in HSU cells and the rest of the day
and night in their single cells in D wing. The two hours of exercise in the open air
guaranteed prizoners under the Prison Act and Regulations istakeninthe exercise
yard in the HSU, although access (o the yard is mot allowed during the first ten
days in the unit. Given the number of hours spent in the HSU it is impossible for
inmates to receive the two hours a day in the yard if the unit has more than three
inmates.

Protest

The conditions and amenities constituted a significant deprivation of the
entitlements and privileges normally available in maximum security gaols. Cme
prisoner who complained o the Ombudsman described the HSU as 10 times
worse than Katingal. During the investigation some prisoners were so frustrated
with the poor conditions they staged a protest by ripping up the gaol issue overalls
and damaging other property. They also refused to use the toilets in the yards and
spread facces, urine and woilet paper over the walls and floors, During the protest,
which lasted for over ten days, the staff withdrew some of the remaining amenities
such as the issue of towels and hot water for tea untl the prisoners protest
collapsed.

Behaviour Modification

The conditions and reduced amenities in the HSU were part of a three stage
program purporiedly aimed at changing the inmates behaviour. This office was
told its purpose was “fe foster positive interaction between prison officers and
prisoners” and it was based on principles of behaviour modification where

ale positive and negative reinforcement was provided in relation to
desirable and undesirable behaviour, It was also said to be “designed to make
effective use of the prisoners fime in the unit”,

A number of prisoners complained 10 the Ombudsman shortly afier the
introduction of this program. Aninvestigation was commenced into the conditions
of the HSU and the monitoring and review of the segregation of certain prisoners
housed there during the year, This investigation led to a detailed examination of
the department’s policy and procedures relating to segregation (see section on
segregation). That policy makes it clear that segregation (even in the HSU) iz to
be used as a temporary, short term measure, in sitvations of emergency for the
purpose of reducing threats and restoring order in a gaol. As such it is a
management ool and is nol meant 10 be used as punishment.
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The HSU is the end of the road for prizoners in the NSW prison system. It
provides the most secure environment of any ga and its conditions are the
harshest. While the cells prisoners sleep in are no different from ones found in
other older gaols, they are bereft of the items that make the 16 hour lock in
bearable for most inmates such as books, magarines, writing material and TVs.
During the day they are housed alone in sterile yards under constant observation
with nothing to do . They have no windows and the windows in their night cells
only look out onto the bare brick wall of the HSU. The investigation by the
Assistant Ombudsman concluded the HSU prisoners were the most sensory
deprived prizoners in the NSW systenm.

Breach of UN Rulas

As a result of the investigation it was found that the ability to restrict rights
and privileges under s22(3) of the Prison Act should be for a purpose constituting
a legitimate pant of the purpose of segregation and the restrictions at the HSU did
not fulfil this. There was no legitimate purpose served in denying the inmates
newspapers and books, for example, It did nothelp overcome the threat to safety,
security and good order. It also was concluded that such restrictions could not
properly be regarded as a legitimate part of a behaviour modification program
and were, therefore, outside the purpose underlying the segregation provisions of
the Prison Act.

Certain rights guaranteed under the Act, such as exercise, were not even
covered by the purported $22(3) order and the Act was being regularly breached
by the failure to give the inmates the opportunity to exercise in an open air space
for two hours each day. The order governing the conditions at the HSU also was
inconsistent, Inmates were allowed (o have a radio, for example, but if they did
not already have one, they could not buy one because buy-ups were banned. The
furihier ban on all private property of prisoners held for assaulting officers could
only be seen as a means of punishment.

Given the sensory deprivation that the inmates in the HSU were forced to
endure, it was concluded that no reasonable person could consider placement in
the unit to be anything but a form of punishment. This constituted a breach of the
department’s own policy on segregation and was inconsistent with the stated
purpose for which Parliament approved the power 10 segregate, The conditions
and lack of amenities were considered 10 aggravate the suffering inherent in
imprisonment and were in breach of Rule 57 of the United Nations Standard
Minimum Rules for the Treatment of Prisoners.

Unreasonable Program

The program that was said to justify these deprivations also was highly
criticised. The Assistant Ombudsman saidithad litthe or noreasonableconnection
with a sensible scheme of behaviour modification. At the broad level the program
did not have any articulated purpose nor did it set broad goals or anticipated
oufcomes, lef alone have strategles to achieve such cutcomes. There was noclear
identification of what behaviowrs were sought 10 be reinforced in individual
prisomers or what behaviours were sought to be eliminated. The only reward was
being able 1o get out of the unit but inmates were in a catch 22 situation as many
of them were not told what they had to doto get out. Good behaviour, forinstance,
did ot necessarily lead toan early graduation from the HSU intothe second stage.
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The program also was defective in terms of the capability of the saff 1o
implement it. Until late in the investigation none of the staff had any training in
unit management let alone the principles of behaviour modification. They often
did not know why a prisoner had been placed in the unit and therefore had no way
of telling what the issues were that the prisoner had (o coafront while in the unit.
There was no evidence that the prisoner/prison officer interaction that is part of
case management applied in the unit.

It was clear the purported HSU sitage one program was ineffective. The
additional but still severely restricted prvileges available in the second and thind
stage (which wene housed in the more modern purpose built segregation facilities
in the Muli-Purpose Unit of Goulburn Correctional Centre) did not constitute
any cffective incentive for the prisoners to conform. This was conceded by senior
officers and was born out by the prisoner’s prodest

The system for reviewing and moniioring the behaviour of the inmates held in
the HSU was totally deficient. These were detailed as were the other findings and
aseries of recommendations in aninety page report by the Assistant Ombudsman,

Following the issue of the provisional report on this investigation, the HSU
wis cleared of prisoners and closed down, It has since been remodelled for use
in another program. It is hoped the department will be able toeffectively manage
the prisoners in its care withowt having to resort o the regime of the old HSU
again,

Case Study 4

Third World Conditions at Long Bay

Diuring the day non-working prisoners were held in security vards

adjacent o the wing in which they werg housed. These yards

measured approximately 24 x 7 metres ar the widest point, and up

o 80 or 90 prisoners were held in each vard for up to six howrs at

a stretch. The yards were bare concrete with a couple of low

benches, One yard had a single lap and iwounscreened loilets. The

toilets aften overflowed into the yards because they were blocked:

the cleaning dome during the lunch-time lock wp was obviously

cursory since the toilets were filthy, There was very little shade and

o occupaiion excepl pacing up and down. Morming lea was

provided by way of a bucket of tea into which prisoners dipped

their mugs.

Is this a description of a third world prison? No ... it is what investigation
officers found when they visited the Assessment Prison (now the Industrial
Centre) at Long Bay in February 1991.

The inspection came after this office received a petition complaining about
conditions at the centre. An anticle in the Sydney Moming Herald on conditions
at the Assessment Prison stated the Department of Corrective Servioes:

".had mownted an investigaiion into jail conditions and
overcrowding after suggestions that NSWjails could be breaching
irlernaiional huoman rights treaties”,
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The article referred to investigations by the Ombudsman and the Human

As it turned out, only the Ombudsman pursued the matter. The commission

was interested but did not have the resources toundertake an active investigation,

The Director-General of the Department of Corrective Services® responss was:
*...0t is hardly likely that the department would need 1o

mount an investigation inte prison overcrowding as the Herald

suggests it has, because prison occupancy levels have been closely

monitored for many years and can be ascertained at any time... this

is not an investigation that the department has mounted itself. "

Yet, noone disputed the facility was overcrowded. 1t was designed early inthe
century to house 216 prisoners. The daily average number of prisoners held in
January to April 1991 was somewhere between 350 and 326. In February 1991
this figure included 129 unsentenced prisoners.

The main complaint, in fact, was about the practice of holding alarge number
of inmates in very small yards with appalling facilities for long periods of dme.
‘This resulted in the conditions described above, Other complaints included the
poor ventilation in cells, particularly for non-smokers who were housed with
smokers, inadequate to showers and washing facilities, 0 medical,
vocational, educational and recreational facilities and to telephone calls and
visits. The protection and segregation arcas were criticised as zoo-like.

Limited Rasources

While the superiniendent at the time agreed with most of the criticisms, he
believed resource difficultics prevented any major changes. He was undertaking
minor renovations, such as painting the wings, but it seemed little would be done
because of the expense and time involved in renovation or construction of new

facilities. The Ombudsman believed depanimental policies were contributing (o
the homific conditions which were 50 bad that a limited resources argument was

not pood enough. A formal investigation began in March 1991,

Investigationofficers inspected the Industrial Centre and interviewed prisoners
and officers, including each of the three superintendents, Messers Hassan, Dries
and Dudley, on a number of occasions during the investigation.

The investigation focused on a number of issues:

# Access (o employment, education and activities

# Conditions in the security vards

# Conditions in the protection and strict protection areas

# Multiple occupancy of cells and the housing of non-
smokers with smokers

+ Access (o visits and telephone calls

# Conditions and facilites available 10 non-sentenced
prisoners.

While the department was making some effort to improve conditions and
facilities identified during the investigation, it was not until Mr Dudley was
appointed the new superintendent in June 1991 that significant gains were made.
Mr Dudley's mission statement for the centre is “To provide meaninglul work,
support and educational programs io those prisoners whe are required 1o be
incarcerated in a maximum security environment”. The investigation and his
aim to turn the old Assessment Prison into the new Industrial Centre fortuitously
coincided.
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Unsantenced Prisoners

Specific complainis were made by remand prisoners who claimed their
conditions were less favourable than those in the Remand Centre and that the
practice of housing unconvicted and sentenced prisoners together was jeopardising
their safety.

Investi gation revealed remand prisoners wereunlikel y toberecei ving their full
entitlement to phone calls and visits, due both to the pressure on facilites from
overcrowding and because not all staff seemed aware unsentenced prisoners are
entitled to extra phone calls and visits. Prisoners in the Remand Centre also spent
less time locked in their cells, being able to move within the wings until about 10

pm.

When inquiries were made about the entitlements of unsentenced prisoners, it
was clear the department was in breach of Section 15 of the Prisons Act 1952
This section provides that:

"o the fullest extent reasonably practicable, convicted
prisoners should be separated from other prisoners,”

This was not happening at the Industrial Centre in 1991, withunconvicied and
convicted prisoners even sharing cells. The superintendent at the time said this
was at the request of the prisoners and limdted resources did nol allow for special
arrangements 0 be made. Following inguiries from the Ombudsman, the
department referred the matter 0 its Legal Services Division who advised thai:

"o the legislation requires that this separation of prisoners
be given fop priority by the department”,

and thai requests for shared accommodation should be denied.

By August 1991 Mr Dudley had recrganised the centre 50 that sentenced and
unsenienced prisoners were housed in separate wings and in a separate yard. Mr
Dudley said he had chosen the wing closest to the Remand Centre for remand
prisoners because he though the Ombudsman would approve - the humour was
appreciated. Mixing only occurred in the clinic, in the education unit and in the
segregation unit because facilities did not allow for the complete separation. Mr
Dudley was keen for all unsentenced prisoners to be transferred sothe classification
of the centre could be reduced, thereby allowing more access o employment
opportunities. Where possible unsentenced prisoners on segregation were
rransferred to the Remand Centre.

By the middle of 1992 no remand prisoners were held in the Industrial Centre,

Overcrowding

The obvious result of the overcrowding was that the majority of cells were
occupied by at least two inmates. Most sirict protection cells housed three
prisoners. There is only one twilet and basin in each cell and no privacy screen
Cells with three beds had minimal standing room, particularly those where
washing was hanging from lines attached to the beds. The cells are ventilated by
high slit windows and the ventilation was poor, Prisoners complained rain came
in through the unenclosed windows and in winter it was very cold. Prisoners eat
in their cells and spend up to 18 hours a day in these cramped and stifling
conditions.
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Inguiries were made as to whether the multiple occupancy of cells was in
contravention of public health regulations. While the cells in the centre were
undoubtedly sub-standard, particularly in terms of size, the department was not
contravening any regulations because they related only to the construction of new
prisons.

Inlate 1991 the superintendent advised that the cells were to be fitted with new
beds which would take up less space, and almost all cells had only two inmates.
Mr Dudley's budget did not allow for any other improvements.

Investipation officers also had strongly recommended smokers and non-
smokers be accommodated separately if they wished. All superintendents said
this was being done, but prisoners said that in practice little attention was paid
to the issue. Mr Dudley issued an instruction that as much consideration as
possibla was to be given to this question when allocating cells.

Investigation officers were also concerned about the limited access to visitors
and telephone calls and about the limited access o education and the library
because of staffing limitations. Visits during the week had been restricted o one
hour, and on weekends sometimes to 30 minutes becanse of the pressure of
numbers. Mr Dudley advised he had insufficient resources toimprove the visiting
areas, although the legal visiting area was renovated. But by the end of the
investigation, the department advised tenders had been let for demountables o
imcrease the visiting area. This was expected to alleviate the problem and perhaps
lead to increased flexibility in visiting hours,

Protection, Strict Protection and Segregation Yards

The areas where those prisoners requesting prodection from other inmates
spend their days were particularly appalling. Both were very small with one toilet
and basin apiece, limitad chairs and one table. Neither area was clean, one had
only a beaten earth floor. Neither were protected from the weather.

Mr Dudley closed the areas. This means there is no protection facility at the
Industrial Centre. Inmates wishing (o go on protection are transferred.

The segregation yards also were cramped and unpleasant. Mr Dries’ comment
was that:

“_..the segregation yards provide adequare area for daily
accommodation. In many cases segregation prisoners prefer to

have other prisoners in the same yard rather than be one out”™,

Security Yards

The use of small secarity yards to hold non-working inmates during their out
of cell time began in about August 1990. The department believed it a better
method of control and containment than allowing inmates to move around the
centre, [t was of some concern to the Ombudsman that the department was unable
to provide detalls of who developed the policy and the alternatives which were
considered.

Mr Dries claimed the numbers of assanlis on officers and prisoners, abusive
language, stand over tactics and prisoners applying for protection had drastically
decreased as a result. This claim was not supparted by subsequent superintendents
or inmates. Mr Dudley stated the number of assaults had not necessarily
decreased, but at least offenders were readily identified.
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Yet a prisoner was badly injured during an assault in one of the yards in June
1991, apparently without being observed by any officer, Prisoners believed
agpressive behaviour had increased because of the sheer boredom and frustration
suffered by those locked in the yards. There were less assaulis on prison officers
simply because they were now cutside the yards.

When asked about the conditions in the yards, Mr Dries commented that an
awning provided adequate shade but that:

*...most inmales are content fo le in the sun”,

Prisoners responded 10 this with outrage. They pointed out there was little
aliernative but to le in the sun, despite risks of sun cancer, and in the winter the
yards were in fact cold and damp.

The level of frustration and hostility provoked by the overcrowding and filthy
conditions in the vards was illustrated by an incident described in ope Sydney
newspaper as the “Great Pear Mutiny . Following Mr Dries’ decision 10 make
prisoners stay in the vards to eat lunch instead of returning to their cells, he was
pelted with pears by protesting inmates. Lunchtime froit was immediately
withdrawn.

Mr Dudley agreed with the rationale for the use of yards, but said he could not
defend the state of them. He obtained approval and money to upgrade the
conditions - extending the roofing, installing new todlets with modesty screens and
installing palvanized tables and benches. Renovations included access directly
from the yards 10 adjacent shower blocks, with surveillance cameras to monitor
these passageways. These improvements were finished in February 1992,

Owver and above the physical improvements to the yards, improved access to
work and other activides means less prisoners are held in the yvards at any one
timie.

Employment, Education and Activities

In February 1991 employment was only available to about 125 of the 350
inmates, There alsowere only 19 full time students and a restricted number of part

time educational opportunities. These limited for useful activity
exacerbated the poor conditions for inmates, primarily becanse of the larpe
numbers held in the yards each day.

By March 1992, 184 inmates were employed in the new industries block. One
hundred and fifty nine of the 194 sentenced prisoners were employed with only
20 waiting for jobs. The other sentenced prisoners were either medically unfit or
unsuitable for employment, The émployment opporiunitics in the centre now
include a t-shirt factory, an electronics factory, a textile shop and a bakery.

The physical space available to the Education Unit has doubled. This enables
more programs 10 be run simultaneously as well as providing areas for group
work and private study. By July 1992 approval had been given for theemployment
of a further activides/education officer to enable inmates to have access to
activities on weekends, Additional funds were made available for increased
numbers of part-time teachers and improved library facilities. The department
was considering training a prisoner to be the librarian, It was recommended all
of the 30 full-time students be paid $12.00 a week

Mir Dudley has reorganised access to activities and unsentenced inmates now
have access 1o activities every moming. Working inmates have access in the
afternoons.
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1t is clearly difficult to work on legal matters in the yards, Recognising this,
Mir Dudley has instituted a system where inmates can apply for permission (o
remain in their cells during the day to prepare for court appearances. However,

" ..any prisoner found 1o be abusing this privilege by either

not returning to his cell ... or being found asleep, ete, will be

immediately placed in the yard,"

The department’s 1990/91 Annual Report has the following note on the role
of the department.

“Through the provision of both education and work, the
department affers encouragement for offenders to improve their

abiliry 1o live law-abiding and responsible lives.”

This was not true of the Assessment Prison in Pebruary 1991, It is much closer
to the truth for the Industrial Centre in 1992 gince at least opportunities for work
and education are available to the majority of inmates and the conditions in which
these people are living are more suiled 1o human beings.

SEGREGATION AS PUNISHMENT

Section 22 of the Prisons Act enables prison authorities to take a prisoner out
of the general population of prisoners and keep them separate from other
prisoners. There are two types of segregation. Some prisoners request 1 be
segregated for reasons of personal safety. At other times prison authoritics
believe the continued association of a prisoner with others constitutes a threat to
the personal safety of that prisoner or (0 other prisoners or 1o prison officers, or
tothe security or preservation of good order and discipline within the prison. This
is known as administrative segregation

Seprepationof prisoners against their wishes is controversial because they ane
often kept in conditions indistinguishable from those given as punishmeni.

Prizoners on administrative sepregation usually are housed in special yards
with reduced access to the normal amenities and privilages. The Department of
Corrective Services currently has five special segregation units to house up to 106
prisoners at any time in administrative segregation. During 1991 a total of 344
male prisoners were placed on administrative segregation. The conditions can be

The power for prison authorities to segregate is found in section 22 of the
Prison Act. It bestows an extremely wide discretion. Only an opinion of a threat
to good order needs to be formed o sanction the segregation of a prisoner. No
charges have to be made; there does nod need 0 be proof of any allegation.

At the same time this wide discretion is tempered in section 22 by the
inclusion of certain safeguards. The power of superintendents 1o segregate is
limited to fourteen day periods. Additional periods of segregation require the
approval of the commissioner or his debegate, and ultimately the minister, if the
period of segregation exceeds six monthe. Subsection (3) provides that prisoners
on segregation shall not suffer reduction of diet or be deprived of any rights or
privileges other than those that may be determined by the commissioner.

When the existing provisions were introduced by the Prisons (Amendment)
Bill 1966, it was made clear 10 the parliament by the then minister in his second
reading speech that segregation was not meant to be a means of punishment but
mercly a management device, The Department of Comrective Service's policy on
segregation (Policy 89.89/1) recognised this and stated:
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.. prisomers are to be segregated chiefly in situations

of urgency, as a temporary shori-lerm measure...,

It is essential o note thal segregation under section 22
af the Prisons Act is not infended to constitule any form of
punishment or retaliation. The provisions nrnder this section are
intended to operate as a prodective rather than a punitive measure.

Pravious Recommandations

Ower the years the Ombudsman has received many complaints about the
unreasonable use of segrepation. The Ombudsman previously has reported on a
specific investigation involving two prisoners who were held on segregation at
Parklea Prison in contravention of the spirit and intention of section 22 and
contrary 1o the departments own policy’ (see Justice at Last, p1440). A number of
recommendations were made as aresult of that investigation, the most important
ﬁgmmﬂmﬁmﬂﬁmﬁimﬂmwiuﬂmuuhﬁﬂﬂm{ﬂmﬂu:ﬁm

The Minister or Director General may approve an
extensionof segregation beyond an initial period pursuant
to subsection (4) only if there are reasonable grounds fior
considering that the association of a prisoner with other
prisoners continues 10 constitute a threat 10 the personal
safety of that or any other prisoner or of a prison officer
or to the security of the prison or to the preservation of the
good order and discipline within the prison.

The purpose of the amendment was 10 requine the person authorising the
continued segregation of a prisoner for periods in excess of the initial period to
be satisfied that there was a real threat 1o persons or 1o the security or good order
of an institution and that no other reasonable alternative existed.

Prisons Bill

The recommendation was accepied by the then minister and commissioner and
since that time the Ombudsman has been informed that it would be made, When
the Prisons (Segregation) Amendment Bill 1992 was introduced into Parliament
by the then Minister for Justice, the Hon T A Griffiths MP on 29 Apel 1992, he
said the bill was “designed o provide more effective and accounfable use of
segregation” and was intended in part to address concerns raised by the
Ombudsman, The bill, however, failed to address the most important
recommendation previously made by the Ombudsman and furthermore, in the
Ombudsman’s opinion, decreased accountability,

A special report was made 0 Parliament® addressing the Ombudsman's
concerns that additional safeguards must be incorporated into the Act (o protect
againgt abuses of the segregation power. As 4 result of that report, further
consideration has been given tothe Bill by the minister before the debate proceeds.

! Fourcenth Anmud Report of the Ombudsman of H5W Year ended 30 June
1989, page 215

¥ Report Concerning the Priscrs (Segregation) Amesdmeat BEll 1992, daied 4
May 1992
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Case Study 5

Goulburm HSU

A recent investigation concemed two prisoners who were ségregated for over
nine months against their wishes in the Goulburn High Security Unit on the
suspicion they may have been associated in planned escape attempis.

In both cases there was little, if any, reliable evidence linking the prisoners to
the possible events and their segregation was essentially related totheir reputations,
Their good conduct while held in the restricted and harsh conditions of the High
Security Unit had litle effect on the decisions to extend their perods of
segregation. There was no demonstrable evidence that the security of any
institutions would be threatened by their return (o normal discipline. One of the

did not know why he was segregated and even the officers in the High

ty Unit did not know why he was there. The system of internal review and

monitoring of segregation was unsatisfactory, failing to justify the segregationon

reasonable grounds, The department's mechanisms for the monitoring and review

of long term segrepation cases was found to lack the rigour and detailed

evaluation that should be mandatory in cases involving the severe deprivation of
rights and privileges.

A provisional report of these cases was presented (o the depariment around the
same time as the special report to parliament. It was highly critical of the
monitoring of the segregation of inmates held at the HSU. The monthly reports
made on the prisoners were defective. They contained behavioural assessment
categories that lacked meaning and which staff did not understand. Staff had no
clear understanding of the purpose of the reports. The absence of criteria for
proceeding through the specific program at the HSU meant that the person
reviewing the placement of the prisoner did not have sufficient information 1o
make proper assessments of the need to further segregate the prisoners.

Specific observations made about one of the prisoners were treated in
contradictory ways; one month justifying his continued placement in the unit, the
next month being used as a reason (o recommend his removal.

When it came time to issue new orders, the review process seriously broke
down. Orders for a second three month order for one prisoner appeared tobe made
without the benefit of any written reports detailing the grounds that required the
further segregation. In such circumstances it was concluded there was doubt
about whether the discretion was properly exercised. Whenthe same prisoner was
subject of an application to the minister (o extend his segregation bevond six
months, the submission contained inaccurate and misleading information which
could invalidate the authorisation.

The other prisoner was segregated for over nine months pending the results of
an investigation of his suspected involvement in an escape attempt and “in order
to influence himtoadopt a more suitable and positive attitude to his imprisonment
and rehabilitation” according 10 the then commissioner, Segregation for this
period was unreasonable on such grounds. In South Australia for instance, it is
not possible to segregate someone pending an investigation of their involvement
in some criminal or disciplinary office for more than 30 days,
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The second reason was unreasonable because senior administrators in the
department, including the officer who wasresponsible for reviewing and authorising
the segregation, had no confidence that the HSU program could in fact influence
the prisoner who displayed model behaviour all the time he was in segregation.

The monitoring and review of this prisoner’s segregation also revealed two
practices thal warranfed criticisms. The first was that decisions on his continued
segregation were sometimes made wholly or partly on irrelevant considerations
that did not relate to his personal behaviour, The second was the de facto adoption
of tariffs governing the length of time prisoners spend in segregation. In these and
other cases examined by the Ombudsman there appears 10/ be an acceptancs inthe
department of arbitrary periods for segregation which undermines the constant
and individual review that the departmental policy requires. Rather than constantly
moaitoring the prisoners conduct (o determing when the appropriate Gme ©
release a prisoner from segregation has come the general practice to oaly
seriously do this at the expiration of an order thereby requiring prisoners to serve
de facto segregation senicnces.

The failure winvolve non custodial staffinevaluating the continued segregation
of prisoners in the HSU was also found to be deficient.

Case Study 6

Which Six Months?

Another investigation by this office revealed that a prisoner had been
segregated illegally for more than six months because of what the then Directoe-
General called a clerical error.

The prisoner had already been segregated for six months when orders for
further periods of segregation were approved, first by the Executive Director
Prison Operations and then by the Deputy Director General. The legislation is
quite explicit that any period of segregation beyond six months must be approved
by the minister. In this case, no order was put up to the minister for his approval
until the prisoner had already been segregated for a year, Further, the submission
to the minister referred 1o the prisoner having only been in segregation for six
months at that point. The clerical error was that the first six months went
uncounted.

Twoproblems were identified. The wording ofthe segregation ordersthemselves
were found to be confusing and not even two experienced superintendents weng
clear about how o complete one specific section properly. The second problem
wis that orders for long term segregation did not appear to receive any particular
special attention in terms of review; the then Executive Director of Prison
Operations gave evidence that it was nod uncommon for up to 50 orders to arrve
on his desk in a batch and that he basically relied on clerical controls at lower
levels of the service o ensure their correciness.
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A number of provisional recommendations were made by the Assistant
Omibudsman ioaddress the deficienciesinthe department”s policy and procedures
highlighted by these investigations. The segregation policy and procedures have
since been reviewed and now incorporate more explicit instructions 10 overcome
some of the defects identified. A written apology also was made by the
commissioner (o the prisoper in the latter case.

Justice at Last

In the 1989 case mentioned previously where two prisoners were invalidly

pated ai Parklea Prison, special remission was recommended as compensation

for their illegal segregation and for the harsh and punitive conditions they were

held in. The then Director-General of the department refused to implement the

recommendation on the basis that the Sentencing Bill 1989 provided for the
abalition of special remissions.

The Ombudsman later reported 1o Parliament that the reason given for the
refusal was unsatisfactory and failed to address the issuwes on which the
recommendation had been based.

Recently, however, the Commonwealth Minister for Justice gave effect o the
Ombudsman's recommendations by approving that these Commonwealth prisoners
be considered for possible release on licence 134 days and 46 days respectively
before their parole periods expined, subject to them obtaining satisfactory parole
and prison reports.

DecisioN MAKING

Section 26(1) of the Ombudsman Act sets out the type of conduct on which
the Ombudsman may make a report. Throughout the year many complaints
alleged the conduct of the Depariment of Comective Services was:

contrary to law ... unreasonable, unjust, oppressive or
improperly discriminatory ... based wholly or partly on
improper motives, irrelevant grounds or imelevant con-
siderations ... conduct for which reasons should be given
but are ool given
In some instances, the Ombudsman finds this is in fact the case, In many
of these cases the Department of Corrective Services acts toremedy the problems.
More rarely, initial inquides by Ombudsman officers simply sugpgest that a
practice of procedure is inappropriate and the department takes action. In other
cases compliance with the Ombuodsman's findings, no matter how clear cut, are
incomplete.
The following cases are examples of some of the inquiries and investigations
during the year which resulted in new policies and procedures for the department.
Irrelevant Considerations and Unreasonable Conduct

Temporary leave programs for prisoners are designed to:

.. assist prisoners to prepare for return (o the community
on release.

In broader terms day leave and related programs are seen as both rewards for
consistently pood behaviour and as powerful rehabilitative tools. To be granted
day leave a prisoner must first be granted a C2 classification by the Program
Review Committee (FRC).
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There are strict guidelines governing which prisoners are eligible, Put simply,
those with excellent behaviour and work records wiho have been classified C2 for
three months, are in the last 12 months of their sentence and have less than 50 per
cent of their sentence remaining are ¢ligible,

Case Study 7
Dayleave

Al one correctional centre in 1991 the superiniendent had set oul other
requirements in a day leave process document which had been issued on 5
February. The document stipulated that noone conviclied of internal drug charpes
could be considered for 12 months from the date of the offence and that:

Prisoners generally serving short fixed sentences of sev-
eral months will oot be considered tomeet [the Day Leave]
criteria.

Mr W applied for day leave in the normal way on 25 March 19491, He was
serving a fixed two year term with his earliest release date afier 12 months.
Though he had served prison terms before, Mr W's application satisfied all the
criteria and explained that he wanted (o spend time with his family, Initially Mr
W's application was not sent 10 the PRC for consideration and Mr W was told
that his sentence was o0 short to allow him to apply. The superintendent later
explained that for some time he had been applying an unwritten policy that
interpreted a short prison term as less than 18 months, Those with minimum
sentences less than 17 months were ruled oul, those with terms between 12 and
18 months were considered at the superintendent’s discretion.

Mr W's application ultimately went to the PRC who recommended that the
{C2Z)classification be granted, but the decision was overruled by the superintendent
who believed the prison term was too short to justify the time away from the
prison.

Famfar from convinced that anyone serving a sentence with

a minimum release date of 12 moaths fits (under normal clrcum-

stance) into this criteria.

In reply to this office’s inguiries about the decision the superintendent
suggested another reason for his view of Mr W's application.

o A do zeriously guestion [W]'s motivation.
TW/ iz a long term recidivist prisoner ...[details of Mr W's
extensive prizon record follow] ... In view of the above, I believe

a reasonable person would suspect that [ W] (demaonsirably) does

not have a paternal, caring amitnde toweards his children, and in

thixs instance he is simply using them to gain a day out of gaol,

This reason was never put to Mr W and never supported by any information
gbout Mr W's relationship with his children. It would have been almost
impossible for the superintendent 1o have formed a view about W's circumstances
as there was nothing adverse on his file and the onl y meeting between the two men
was brief and involved the superintendent telling Mr W that his application was
not accepied.
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This office did not necessarily disagree with the superintendent’s view that
inmates with short sentences should not get day leave. The concern was with the
h:lltmﬂrer.iminggudahrﬁlﬂdhmmmdtnm favourof the superintendent”s
opinion. An opinion which seemed to have been formed on the irmelevant and

unsupported grounds that Mr W was “demonstrably " not a good father because
he was a recidivist. Mr 'W had every right (o suppose he would be treated fairly
and reasonably based on the procedures in place at the lime,

Mr W continued with his attempds to be granted day leave and the Ombudsman
investigated the matter. On two oocasions the department failed to process Mr
W's applications for leave because the Ombudsman’s office was involved.

In January 1992 the Ombudsman found that the superiniendent and the

t had acted unreasonably and had taken into account irrelevam
considerations in denying Mr W day leave, By this ime Mr W had been released
without the benefit of the temporary leave program.

Since thenthe depariment has rewritien the guidelines forall prisons concerning
temporary leave programs, DCS has also been asked 1o counsel the superintendent
about the need to “...assess each application for leave on its meriis alone within
the parameters of existing written guidelines ™. Aletter of apology to Mr W has
been requested.

Case Study 8

Carriage and Retention of Legal Papers by Prisoners

Mr S, a prisoner In a metropolitan institution, complained (o the Ombudsman
that he had not been permitted to carry anenvelope containing his legal case notes
inaprison van on the way from the gacd toa court hearing. The envelope had been
taken from him at the gaol by a prison officer and returned to him in the court.

The Office of the Ombudsman was told by the Department of Corrective
Services there were no written regulations relating to the retention by prisoners
of legal documents while they are in prison vans on the way (o court. The
department advised, however, that it was unwritten policy nod to allow prisoners
any objects or papers in the vans for security reasons, Papers and other items were
carried in the front of the van and given 10 the prisoner at the court.

A second complaint about this issue was received from another prisoner, Mr
A. Mr A also complained that he was not allowed o keep any legal documents
or pens in court holding cells that were under the control of the Department of
Comective Services. Further inguiries were made with the department and the
view was againexpressed 1o the Ombudsman that prisoners should not be allowed
1o retain any implements or papers while in vans or holding cells.

As a result of Mr A's complaint, the Ombudsman asked the Police Service
ahout their pnlin:].l The Police Service allows prisoners 1o retain legal papers in
police vans and in police cells at courts, The regulations do not allow prisoners
t0 keep pens, boxes, folders or any other hard objects which may be used for
undesirable purposes,

There was clearly an inconsistency between the procedures followed by the
police and those adopted by the department. The Ombudsman asked the Director
General of the department whether departmental policy could be altered to bring
it into line with procedures followed by the police.
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The Director General changed the policy 1o allow prisoners on escort to court
or in holding cells to retain some of their legal documents relevant to their
imminent count proceedings. For reasons of security, the new policy does not
allow prisoners 1o retain pens, paper clips, metal binders or any other hard
objects, The new policy allows only the retention of loose leaf papers.

This office welcomes this policy change,

Case Study 9

Private Cash Printouts

In carly 1991 a number of complaints were received from prisoners about the
introduction of a $2.00 charge by the Depantment of Corrective Services for
providing inmates with a print-out of their private cash account.

Itis into this account that a prisoner's wages are paid and out of which money
is deducted for any expenditure by a prisonser. Any olher money a prisoner
receives, as a gift for example, also is credited w this account.

The department was asked to explain how the $2.00 charge had been arrived
at, and to establish if other systems existed where prisoners could verify their
account balance.

The then Director General of the department, Mr Graham, said the charge was
based on the Atiomey General's Department statement of fees for court service.

Mr Graham added that:

“ .. the charge of $2.00 can be fustified from the point of

view that the service does cause work for the office staff at the gaol,

In addition, the charge discourages prisoners from making fre-

guent and frivolous requests for transaction printouls. [f monthly

starements were forwarded, the high number of prizsoner move-

ments could lead 1o statements going asiray or being delivered 1o

the wrong prisoner,”

It was noted that the charge was only made for full transaction print-outs. A
prisoner was able to obtain the account balance by requesting that information.

Concurrent inquiries were being made into the charges made for photocopies
of other documents requested by prisoners and for incoming facsimile messages.
The depariment’s response, relating to the work involved, the need o contain
administrative costs and the fact that prisoners are gencrally able to obtain this
information by alternative means, was nol considered unreasonable. This line of
inguiry was therefore not pursued.

The office did a survey o establish how prisoners kept track of their money
without requesting and paying for the ransaction printouts. It became clear that
oo single system existed and prizoners did not have access (o regular, verifiable
information about their aocounts,

This office did not beligve the Attorney General's Department schedule of fees
1o be paid by a member of the public was a reasonable basis for the charging of
equivalent fees to prisoners. For example, under this system, unemployed
prizoners would pay almost 50 per cent of their allowance in order © check
transactions on their accounts.
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The Ombudsman began a formal invest gation. Mr Graham told the Ombudsman
his department had done its own survey of the administration of prisoners” private
cash accounts and a number of inconsistencies had beenrevealed, He said that the
Executive Director of Finance and Administration had been asked to review the
existing system, including the level of charges and procedures for keeping
prisoners informed about their accounts.

Mr Graham told the Ombudsman that 25 a consequence of the review a
circular had been forwarded to all superintendents advising of new procedures.

The circular dated 31 December 1991, noted that a statewide Prisoner Cash
System was being developed. In view of this, and of the need for uniform
procedures in all institutions, the following procedures were 1o be observed:

# aprint-out of the prisoners’ private cash balances was (o
be issued each week. This print-out would not indicate a
balance in excess of forty dollars in order (o protect the
prisoner concerned;

# at the end of each calendar month every prisoner would
receive a complete record of that month's ransactions;

# penuine grounds for believing that an error had been made
could be raised with accounts section;

# additional or back copiesof monthly transaction statements
would be provided for @ maximum fee of 50c. If the
department was found 1o have made an ermor, the fee
would be reimbursed.

The introctuction of the Prisoner Cash System should ensure that statements
of prisoners’ private cash accounts are produced regularly.

In light of revision of procedures and fees Involved in the administration of
prisoners” private accounts, this office did not continue its investigation.

Case Study 10

Interstate Transfer on Welfare Grounds

A prisoner made an application o be ransferred from a Queensland Correctional
Centre (o a New South Wales institution on welfare grounds. He wanted the
transfer in order to receive visits from his wife and children. The application for
the prisoner' s transfer under the Prisoners” Interstate Transfer Act was granted
after an assessment was made by both the Queensland and New South Wales
authorites and approved by the two ministers,

Al the time of making this application the prisoner was aware of the
differences in the remission system between the two states. He agreed that if he
was transferred 1o New South Wales and parole was not granted, he would serve
an additional 10 months imprisonment.

When the prisoner arrived in New South Wales, the department placed him at
Cessnock Comectional Centre. The prisoner complained that since his wife was
a pensioner, lived in an inner city suburb and did not own a car she wis unabie
to visit him, The prisoner stated that his placement at Cessnock defeated the
purpose of his transfer.
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During the investigation the department stated thar:

# at the time of the inmate’s initial placement at Cessnock

there was nomedium security institution inthe metropolitan
area to place him;

# Cessnock was the closest appropriate gaol o the inmate’s

family;

# the majority of prisoners in NSW could not be

accommodated close (o their family bome and

& welfare was comparatively a low priority reason for

classification and placement in present overcrowded
Circumslances.

All these reasons were found to be unsatisfactory, Parklea Gaol, for example,
already had been made a medium security gaol and prisoners with the same
security classification moved there. In fact, no conscious decision had been made
to place this inmate at Cessnock. It was simply the gaol where the first place
became available,

The investigation concluded that the legislative intent of the whole program
was to allow the welfare needs of selected interstate prisoners to be met in order
for rehabilitation to be improved. The department’s classification and placement
policy, however, failed to adequately make provision for appropriate placements
and therefore made a mockery of the whole program. It also constituted an abuse
of the public purse since the depariment takes on the cost of incarceration of
prisoners from other states on the basis that the minister believes their welfare and
rehabilitation will be improved by the move to N5W and then does nothing
practical to ensure the reasons for their transfer are taken into consideration once
they arrive,

During the investigation the prisoner was relocated 10 a more appropriate
prison and has since been paroled. This office found the depariment's placement
of the prisoner following his transfer to New South Wales under the Prisoner’s
Interstate Transfer Act was unreasonable, The report recommended:

The Comemissioner develop a specific policy on the clas-
sification and placement of prisoners received under the
provision of the Prisoners Interstate Transfer Act on
welfare grounds. As far as practicable, transferred pris-
oners should be placed at an institution where the welfare
nceds, as defined in the application for transfer, can be
catered for more easily.

Also it was recommended that the commissioner develop and distribute an
information sheet for the use of correctional staff and prospective applicants
uniber the Prisoners Interstate Transfer Act. It shouldinclude relevant information
10 assist decision making in terms of applying for transfers to New South Wales,
such as information on the classification and placement policy, the prisoners
private property policy, and relevant provisions of the Sentencing Act 1989,

The department complied with both recommendations.
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THE Prison MEDICAL SERVICE

In 1991 the then head of the Prison Medical Service (PMS) addressed the
investigation staff of the Ombudsman's Office. He made plain that the standard
of medical care he aimed to ensure within NSW prisons was the same standard
applied to the community at large. There was, he said, barring funding, no reason
fior it to be otherwise. This office has found lintle evidence to suggest that medical
care in NSW correctional institutions customarily falls below the standard of care
available to those not in prison. However there are a number of particular
problems.

Wherever statutory authorities share responsibilities, the level and quality of
the communication between departments is of vital importance. It is not just
important for the coordination of activities but for the safety of workers, and in
the case of Corrective Services, PMS and other departments, prisoners as well.

The Ombedsman has investigated a number of cases where the communication
process has broken down 1o the detriment of both prisoners and prison staff.

Case Study 11

Psychiatric Care and Communication

Mr K suffered from a schizo-affective illness for many years and had been
receiving medication. He was considered to be a difficult but not uncontrollable
patient. However during a period whenhe was unmedicated he attacked and killed
someond and was sentenced (0 prison for manslaughter. The sentence was
comparatively light since he was considered not (o have been fully in control of

During his relatively short period in prison Mr K was treated by psychiatrists,
He also received continwous medication, baming a period when he was taken off
drugs for a shor time as an experimental treatment. During that period he briefly
escaped from. prison.

O release Mr K went on (0 lead a normal life while receiving ireatment and
taking drugs to control his condition, He studied and moved in with his girlfriend.
Mr K breachied the conditions of his parole by forging a prescription form to
obtain amphetamines, Some time later probation and parole acted on the breach.
They apparently actied, at least partly, inthe belief Mr K was no longer taking his
medication as requined.

When Mr E was arrested for breach of parcle, the Police Service was aware
of his history, as well as the belief that he was not properly medicated. The police
computer records at that time noted Mr K could be dangerous. Local police
arfived at Mr K's home with the Tactical Besponse Group and represeniatives
of the Dog Squad as a precaution. Mr K went to the police station without
objection.

It appears that while in the local police cells awaiting transfer to Long Bay,
Mr K received his medication as well as visits from the local psychiatric crisis
team, byt his admission form stated that he was not taking his medication,
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At the Beception Prison {now Reception Centre) Mr K noted on his reception
form that he was receiving the drug Largactil (used almost solely (o treat those
with a psychiatric condition) and that until recently he had been treated by a
paychiatrist.

The dosage of Largactil was confirmed by prison nursing staff. A domiciliary
nurse recognised Mr K, remembered some of his prior history, spoke to him, and
the following day completed a referral form to the consulting psychiatrist. The
nurse noted on the form that Mr K would need “ongeing psych care in gasl” and
he was “guite hostile af present”,

Mr K was concerned for his safety but continued to take the medication for
the first three days in prison. Days four and five passed without Mr K receiving
the Largactil and he received only a partial dose the next day. On day seven Mr
K was interviewed by the wvisiting psychiatrist who commented on Mr K's
aggression and spoke to him about the possibility of injected medication rather
than the normal oral dosage. Mr K's previous medical history in the prizson sysiem
wis not available for this consultation.

Anappointment was made with the psychiatrist for the following week but Mr
K completed an application form the next day saving he didn't want enforced or
injected medication and he wouldn't see any more psychiatrists or doctors, Two
days later the psychiatrist wrote on the application form, “T am aware of the
details leading to the revocation of parole™. There were no other commens,

Betweendays B and 15 Mr Kook no medication. On day 15 Mr K did not keep
his appointment with the psychiatrist. Nursing staff were worried about Mr K's
condition and the next morming the mirse unit manager appropriately told prison
officers not 1o let him out of his cell. However, on that same morning, apparently
suffering from delusions that he was 10 be forcibly injected with drugs, Mr K
attacked and severely beat a prison officer.

This complaint illustrates the need for formal and informal communication
links within PMS, and between DCS, PMS, the police and probation and parole.
This office is aware of the privacy concerns regarding the release of confidential
medical information, However, there is a point at which an assessment must be
migde about the need 1o pass on vital information that affects the health and well
being of prisoners, not (0 mention the safety of custodial officers.

Clearly this is a complex and difficult issee involving several bodies with, in
some cases, competing apendas. Notwithstanding these problems there is no
excuse for allowing the standard of care to fall below an acceptable level.
Procedures and practices must be examined and, if necessary, changed to
guarantee the health and safery of all concerned.

Case Study 12

Medical Care in a Crisis

The above case raises the issve of lack of communication. The following case
raises the question of exactly who has responsibility for the care of a prisoner.

In August 1991 there was an attempted escape from the (then) Assessment
Prison. During the escape two prison officers were badly bashed and the gaol was
immediately “locked down”.
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All inmates were confined o their cells and all activities were cancelled.
Emergency unit staff and extra officers staffed the prison while all non-custodial
staff were taken outside the prison until the situation was under control,

Mr L iz a diabetic and receives two insulin dosages daily, normally at 9-00am
and 3-30pm. When he tried to leave the wing to get his afternoon dose he was
stopped because of the “lockdown ”. He then started to make the first of many
complaints toprisonofficers abowt nof getting his medication, Inmates in adjacent
cells say they heard Mr L calling for the insulin and say he was asking o see the
nurse. Mr L pot progressively sicker and he says despite his cries for help over
a long period, he was ignored by prison officers.

After what Mr L describes as a homifying night in which he suffered some of
the symptoms of diabetic coma he was taken to the clinic and given the insulin.

In their statements all prison officers denied any request for assistance had
been made by any inmate. None remembered Mr L at all. Many remembered the
day only in terms of the attacks on their fellow officers. Mr L claims he told a
prison officer that he wouldn't make it He says that the reply was, “neither might

PMS, in responge (0 inquiries from this office, said in an emergency medical
staff leave the prison but are available to treat life-threatening conditions on
request. However PMS also said nursing staff would amrange to have an inmaie
on regular insulin brought to the clinic or deliver the insulin to the cell. That did
not happen in this case,

Prison officers recognised no threat to Mr L's health and didn't call the
medical staff; medical staff did not follow up the failure of someone on regular
medication to take the required dose.

There is a clear and undeniable responsibility to care for the health of those
in custody. Someone has to acoept i
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Crapren Five

COMPLAINTS
ABOUT OTHER




PUBLIC AUTHORITIES

OvVERVIEW

This section covers complaints about government departments and statutory
authorities other than police, prisons and local government.

Two public interest issues stand oul in this year's consideration of complaints
concening government departments or authorities and instrumentalities.,

The first relates to the adequacy of mechanisms for juveniles in custody 1o
make complaints about conditions of their custody. Allied to this problem is
evidence that juveniles have either no knowledge or insufficient knowledge of the
existence of the Office of the Ombudsmin and its role in investigating complaints.
The Ombudsman's concern (0 redress the unique grievances of juveniles in
custody has been reinforced by the recent report of the Standing Comminee on
Social Issues, following its inguiry into the juvenile justice system.

All the evidence suggests that there is a real unmet need of juveniles incustody
for greater involvement by this Office in reviewing complaints and redressing
grievances. Only when greater atiention and investigative resources ane devoled
to this area will the true depth of the problem become apparent and a proper
assessment made of the likely trend of complaints. However, the Ombudsman
Faces the dilemma, at a time of declining real resources, of finding the Gime, money
and staffto apply (o the area of juvenile justice in general and juvenile institutions
in particular,

A second significant and increasing trend in complaints, although the numbers
are relatively small at present, concerns the actions of a growing number of public
authorities o contract out the provision of public services across arange of areas,
including construction of public works, use of consultants to handle tendering
procedures and even the provision of basic social welfare services., Many
commentators see this wend & a resull, directly or indirectly, of deliberate
povernment palicy.

The Ombudsman does not wish to involve his Office in a debate about the
relative merits of alternative policy prescriptions. The Ombudsman, however, is
concerned and rightly 0, about the way in which services are delivered by public
authorities and the quality of those services.

The trend of contracting out will no doubt continue and the central issue for
the Ombudsman is how (0 investigate complaints about the provision of public
services where the actual provider may nof be a public authonity but, rather, a
private body engaged by the relevant public authority to carry out those services
- whether by way of a direct contractual relationship or some form of delegation
of authority, The Ombudsman Act contains a wide definition of public authority,
but it is the Ombudsman’s strongly held view that, whatever the true meaning of
that definition, it was never the legislature’s infention 1o give the Ombudsman
Jurisdiction to investigate a private body,

Accordingly, the Office of the Ombudsman has adopied a two-pronged
method for dealing with these complaints, Firstly, as a general matter, the CHIPS
project emphasises not only the duty of, but also the merits of public authorities
having appropriate internal mechanisms 1o deal with customer grievances.
Secondly, where complaints concerning the provision of services which have
been contracted out cannot appropriately be dealt with internally by the public
anthoty, the Ombudsman will investigale nol the actual delivery of services by
the private body butrather whether the public authority concerned has established
mechanisms or guidelines to regulate the provision of public services by those
private bodies on its behalf,
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ACHIEVEMENTS

The general area covers complaints about public authorities, other than
police, local government and prisons, This year 1125 writien complaints were
received and 58 complaints were carmied over from the previous year. In total,
1173 peneral area complaints were finalised. Below is a selection of results
achieved from Ombudsman recommendations.

# RTA makes a $5000 ex-gratia payment afier inspecting
and registering a “cut and shut’ vehicle comprising a
siolen chassis and altered compliance plates that was
subsequently seized by police.

+ Amendment of Stamp Duties Act 10 make provision for
refunds for duty paid on transfer of vehicles that are later
seized by police as stolen

¢ Departmentof Health makes $4,292 ex-gratia payment to
manufachorer of domestic acrated septic sysiems whowas
given incormect advice about testing requirements.

# TAB reviews financial control procedures and issues new
direction to staff,

+ RTA issues technical and procedural instruction and
information booklet relating to refunds/siolen vehicles.

& Office of Juvenile Justice issues new staff instructions
regarding responsibilities under the Children (Detention
Centres) Act and regulations.

# State Lotteries changes procedures for renewal of Lotio
registralion plavers and mounts major education cam-
paign for agents and customers,

+ Housing Department changes Homefund guidelines 1o
pay interest w0 borrowers on mondes held by housing
societies until approved repairs are completed and provi-
sion for full disclosure to the bormower of arrangements at
time of loan approval,

# Office of State Revenue refunds $15,000 late fec on
property transaction stamp duty.

+ Housing Department makes $600 ex-gratia payment af-
ter destroving complainant’s file before assessing claim
For capital improvements and issees new staff instruction,

+ Housing Depariment virfually rebuilds 2 home affected
by termites after two yvears of lenant complaining and
department claiming the damage was merely “unsightly™.
Department agrees 1o inspect neighbouring homes for
similar problems in order (o protect its assets.

#+ Structure of the Department of Health's public health
division overhauled and review of approval process for
design of acrated septic tanks,
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Analysis by type of conduct

Quality of sarvice
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PUBLIC AUTHORITIES

Coming THE Raw Prawn anD OTHER
BureaucraTtic TRICKS

A business seeking to invest in NSW or an enfrepreneur wishing to promote
an innovative business must contend with a proliferation of rules, regulations and
by-laws, administered by state and local gpovernmenis.

Even when suchregulations are administered Fairly and elficiently by indavidual
officers, the cumulative tendency is for rules to multiply, to persist beyond their
useful life and to conflict with the multiplying systems of other departments and
levels of government.

The Ombudsman is acutely aware of his role in ensuring complaints about
over regulation or frustration of commercial operations are taken up wherever
possible. Section 26 (1) of the Ombudsman Act ifically provides the
Ombuodsman may make a finding that the conduoct of a public authority is in
accordance with the law or within established practice, but that such law or
established practice is unreasonable, unjust, oppressive or improperly

While many public authorities find it difficult 10 comprehend they can be
criticised for lawful conduct, the focus of the Ombudsman on reasonableness
rather than (necessarily) lawfulness enables a commonseénse approach to the
question of regulation.

The Department of Health

Many regulations and monitoring structures are designed to protect the public
interest when commercial enterprises may present a risk 1o human health. This
is obviously anunexceptionable, even highly desirable, function of government.

Many hundreds of such rales, codes and guidelines are administered by the
Public Health Division of the Department of Health, pursuant to such legislation
a5 the Public Health Act, Sydney Abatioir and Nuisances Prevention Act, Food
Preservation by Sulphur Dioxide Enabling Act, and the like.

In recent years, the Ombudsman has received complaints from business
people about the Public Health Division, alleging the area is short on technical
expertise in some fields, but long on old style bureaucrats whose chief expertise
is creating inconsistent and unproductive regulations.

The following is a summary of two investigations undertaken on the work of
the Public Health Division this year.

Case Study 1

Septic Insanity

Mr I had a new design for an acrated septic tank, a type of unit increasingly
installed in unsewered areas where terrain or soil type make the more traditional
styles of septic tank inefficient.

In order 1o be allowed to market his unit, Mr J had to submit design
specifications (o the Public Health Division for assessment and approval. Public
Health, rightly, needs to assure itself that methods for disposal of human waste
are safe and efficient, given the very serious potential health rsks of a defective
Syslem.
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Mr ] paid a test fiee and, with the consent of the local council, a test unit was
installed for six months trial and assessment.

This, however, was where Mr J's problems began.

In theory, in exchange for the test fee Mr J had paid, officers from the
Department of Health were to carmy out tests of his unit, with Mr J o bear the costs
of analysis of the samples. The respective dutics and obligations of Mr J and of
the department were sel out in a comprehensive document entitled Guidelines for
Testing of Aerated Septic Tank Installations.

However, Mr J was never given a copy of this document and was never advised
gither in writing or verbally of the services provided by the depantment in
exchange for his fee. He contracted, at a cost of some thousands of dollars, a
private firm io conduct the tests the department should have been doing for no
charge.

Monthly testing then commenced, with an officer of the depanment attending
the monthly sessions as an observer,

However, the officer was a very unobsarvant observer, who was unfamiliar
with his department’s guidelines. Some months into the testing, the Depariment
of Health advised Mr J the fests were supposed to be conducted weekly, Mr J was
at this late stage provided with a two page document entitled Test Criteria which
purported 10 st out the depariment’s requirements. It transpired this two page
document was a composite and unofficial summary of the depaniment’s official
guidelines and was wrong and/or inaccurate in several respects.

In any event, weekly tests then were commenced on the unit {with the meter
still ticking on the expensive private consultants). Some of the samples of MrJ's
unit fell short of the standards set by the department. Although it transpired under
departmental guidelines testing should have been discontinued afler one

test, testing wenton, with the continuad presence of the depantment s
observer and the private consultant.

In addition, the cecupancy of the premises where the test unit was located fell
below the five person minimum necessary to test the unit satisfaciorily, Various
remedial measures were taken, with the knowledge and apparemt consent of
regional health staff, It later ranspired these remedial measures otally invalidated
the testing in the eyes of ceniral health staff.

Finally, in March 1989, documentation was sent from the regional office to
the central office of the Department of Health recommending approval of the unit.

The unit was refused on the basis that:

i) the remedial measures designed to counter the low
occupancy level of the test site were invalid; and

i) inadequate details about the test unit had been provided at
the outsat.

Mr J, cutraged, took the view that as (i) had been known to regional staff he
should have been advised earlier if this was a problem. He further ook the view
if inadequate documentation had been provided about his test wnit, he should have
been asked to provide more details at an early stage.
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There then ensued a very frustrating period for Mr J, whose slender stock of
investment capital was rapidly dwindling, as he tried 10 negotiate with the
Department of Health. He made repeated writien and telephone representations
to both the regional and central offices and encountered delay, confusion and a
consistent tendency for various officials to pass the buck, blame each other and
do nothing.

Eventually, Mr ] complained to this Office and an investigation was commenced.
In dealing with the office of the Chief Health Surveyor, the Ombudsman
investigator encountered many of the same problems Mr J had encountered -
delay, confusion, and a tendency to pass the buck. This of course added credence
1o Mr J's claims,

Fortunately, senior management of the department showed a great deal more
responsivensss and concern than operational public health staff. In response to
recommendations by this Office, the director general undertook disciplinary
measures in relation o the conduct of some officers; the structure of the Public
Health division was overhauled; and a review was commenced of the entire
approval process, Finally, a recommendation was made for an éx gratia payment
of some thousands of dollars to Mr J and this was approved by the Minister,

Case Study 2

Service - No Thanks

It wiould be pleasant to end on this optimistic note. However, subsequently, a
mum-lmntlmhuumwd from another businessman in the same industry, this
time the head of a company which wants permission 10 service acrated septic
tanks across the state. Acrated septic tanks require frequent servicing to function
optimally and can present a significant health risk if left unserviced. One would
think, therefore, the Department of Health would have a keen interest in
accrediting skilled operators (o service these units,

However, on the basis of preliminary inquiries, it appears the department has
left the question of sccreditation in the hands of local councils. This means the
present complainant, Mr A, must apply separately to every municipal and shire
council in the state if he wishes o service uniis stalewide. Each will have its own,
idicsyncratic conditions and approval process, some will have fees, some will set
onerous conditions and with some it will be purely a formality. Such a
iz obvipusly inimical o commercial operations and will result in a mound of
useless paperwork for Mr A,

Incquiries are continuing.

Case Study 3

The Seaweed Swindle

Meanwhile, in another section of the same division of the Department of
Health, food inspectors were working tirelessly 1o protect the public from the
dangers of arsenic in edible scaweed.
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Mir L was the proprietor of a health food store, which for many years had been
importing and selling edible seaweed. Edible seaweed, and indeed many other
marine lifeforms, contain arsenic, although scientific opindon differs as o
whether this arsenic is in a form harmful, or potentially harmful, to humans who
ingest it. In the early 1980, when Mr L's problems began, different regulations
applied in different states about permissible arsenic levels in such foodstuffs,

No Norwegian Seawsed

Mr L was the subject of legal action by the Department of Health's Food
Inspectors, preventing him from sclling the scaweed in question. Mr L prodested
about the real threat to safety presented by the seavweed, but to no avail,

Mr L then began to question why he had been prevented from selling one type
of seawesd (Norwegian kelp powder), wihen other stores were allowed o sell
traditional Japanese edible scaweed, which he alleged could have similar levels
of arsenic. Neither, in his submission, was harmful, but if the Morwegian type of
weed was to be banned, so, 100, should the Japanese.

A long and at fimes acrimonious comespondence then ensued between Mr L
and the food inspectorate. Mr L's contention was their method of testing for
arsenic levelsinedible seaweed was wrong. He claimed analytical iests conducted
by independent agencies had shown arsenic levels to be consistently different to
the department’s test results, using similar samples. Furthermore, Mr L alleged
this incomect testing had allowed compandies to impornt edible seaweed for sale in
MNew South Wales which did not meet the Australian standard, without fear of

prosecution,

Test Results

Failing to receive the information he wanted by normal correspondence, Mr
L appliedunder Freedom of Information for documents conceming the department”s
testing procedures and sample test results. Following the determination of that
request, Mr L received certain papers, but did not receive test results, However,
some months later he was supplied with a table of results, which the department
later stated had been specially prepared for Mr L and did not form part of the FOI
determination.

Biank Rasults

The table received by Mr L had two columns sefiing cut the resulis of tesis
conducted on a variety of edible scaweed. These two columns were headed As
Received and Refiydrated. As Received is a method of testing the seaweed where
it is tested dry, whereas Refrvdrated refers to tests conducted after the sample has
been mixed with a liquid. The column for testing on an As Received basis was
blank and the figures contained in the Rehydrated column indicated each variety
of seaweed tested had met the standard, ie, less than | part per million. Following
further cormespondence and discussions with the department, Mr L was supplied
with a second copy of the table, this time including figures in both columns. The
results in the seoond table showed the majority of samples did not meet the
standard when tested As Received.

After further examining the two tables supplied to him by the department, Mr
L formed the view the first table appeared to have had the As Received column
covered up when it was copied before being issued to him. At this ime Mr L
complained to the Ombudsman the department had deliberatel v concealed the test
results and they were failing (o prosecute imponers of edible seaweed which did
not meet the Australian standard becanse of their refusal o acknowledge the
correct testing method.
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During the course of the subsequent enguiries and investigation by this Office,
it became apparent there was a basic disagreement between Mr L and the
department as to the cormect interpretation of Regulation 5 of the Pure Food Act
which dealt with the testing of arsenic levels, MrL s opinion was the seaweed was
to be tested on the basis of its manner of consumption, e, if it was eaten As
Recetved (for example, as it is in sushi} then it should be tested in that way; iFit
wis calen in a Rehydrated form then that should be the method of testing; or, if
the seaweed could be consumed in either way then it should be tested dried, or in
other words in the manner in widich it is purchased.

The department, however, seemed to have been operating on the basis that the
seaweed samples should be tested in both forms and if it passed either one then
it was considered to have met the standard. This is bore out in their provision
of the original table 1o Mr L in that they believed those seaweeds met the standand
because they passed one of the methods of testing.

Mr L's opinion was based on a court case reported as the Tokyo Mart Case,
which resulied from a prosecution by the department a couple of years earlier.
However, during discussions with a departmental officer, this office was firstly
told the matter needed to be determined by a court, when such a determination had
clearly already been made. Subsequent to that discussion another officer informed
us that while there had been a cour decision, it had taken them a while 1o really
understand and implement it! In fact, despite the court decision having been
reported in 1988, the department had not taken any steps to seck legal advice on
the interpretation of the regulation or of the court s decision. The court decision
does seem togive more support to Mr L than tothe department in its determination
that the overriding criteria is that the As Received method should have precedence
Fuﬂnﬁﬂyﬂmﬁdmﬂlﬂﬂm&:ﬁ%ﬁhﬁﬂﬁﬂﬂinﬁhﬁyﬂmﬂd
Qrm,

Enquiries with department officers failed 1o elicit a reason as to why they had
originally given Mr L only one set of test resulis, other than to say Mr L had asked
for test results where the scawesd met the standard. Accordingly they had
provided him with results of tests which had in their opinion met the standard.

Based on the evidence gathered during the investigation, this Office found
information was purposely withheld from Mr L when the original table of results
was provided to him. Given Mr L's history of correspondence and nepotiation
with the department on this issue, such action was considered unreasonable,

A further finding was made that the department, by failing toact to implement
the court ruling on the appropriate method of testing edible seaweed for arsenic
levels, had applied the Pure Food Act in an improper and discriminaiory manner
in New South Wales,

A recommendation was made that the depariment write o Mr L and apologise
for providing him with misleading information. Further recommendations were
that the department:

# prepare puidelines for the staff of the Food Inspection
Branch to ensure up-to-date methods of lesting ang
implemented as soom as possible afier approval and/or
decision and when they are approved by the relevant
bodies, and

+ develop directions 1o Food Inspection Branch staff which
clearly outling the department’s policy with regard to
proseculion,
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Following the issue of this Office’s Statement of Provisional Findings and
Recommendations, the depariment took action to comply with each of these
recommendations.

Case Study 4

The Raw Prawn

Although the Public Health Division acted in an unimpressive and inefficient
way in the cases cited, it can at least be said to have been attempting to fulfil a
genuinely beneficial function, ie, ensuring commercial interests do not endanger
public health. The same cannot be said for other depanments and regulatory
bodies, whose involvement in certain aspects of commercial life appear (o serve
no purpose whatsoever, other than to frustrale and impede businesses.

A case in point is Mr Q, who sought the approval of the New South Wales
Government to establish a prawn farm on a NSW walerway sysiem.

As far as the complainant was concerned, the inlet was ideally suited to his
purpose, a5 the inlet had been closed (o commercial fishing for many years and
was not used for recreational fishing or other recreational pursuits. Importantly,
the inlet was close to a cheap source of warm water (produced as a byproduct of
another industry) which would enhance prawn production.

The economic benefits of the proposal were described by the complainant as
significant. From the proposed size of the project, which the complainant says
was accepted by the Department of Agriculture and Fisheries, more than three
million dollars could be generated and local employment created.

However, before the project could proceed, various approvals where required.
Mr ) believed he had gained all of the necessary approvals and approached the
Department of Lands and the Department of Agriculture and Fisheries tohave the
necessary lease granted. However, the complainant says the departments failed
to prompily deal with his applications, resulting in his development application
(DA) lapsing after two years and a 12 month extension o the DA also then

Delay and Opposition

158

From papers provided to Mr Q under FOI, Mr () says it scems apparent there
were misundersiandings between departmends in the early stages about the
responsibilities of each depantment in dealing with the application for a fisheries
lease, Mr Q) also complained the Department of Lands from the outzet, took a dim
view of the project for a number of reasons, including the fact it was of the
mistaken belief an Environmental Impact Staement (EIS) was required for the
development and it was opposed to the legistation that could give rise to the
pranting of fishery leases over large tracts of water.

Mr ) also complained the department delayed and opposed the application
because it felt it was being relegated by the Department of Agriculture and
Fisheries (o being a mere formality. Despite there being an unchallenged and
therefore valid development consent given by council to Mr Q over the land
(which requireds77 consent by the Department of Lands for the DA to be lodged),
the Depariment of Lands believed the development should not have been
approved, In this respect, Mr O complains the depaniment apparently mistook its
role a5 being one of a planning authority. Further delays were caused.
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By the time Mr () had convinced the Department of Agriculiure and Fisheries
i approach the Department of Lands and convinced the Department of Lands to
come to the party, Mr()'s DA had lapsed for want of substantial commencement,
The local council refused to grant an extension and Mr () appealed to the Land
and Environment Court. Hesought to have the lease finalised while the matter was
in court, but the Department of Lands adopted a let’s wair and see position.

While the Land and Environment Court granted an extension of one year to
the DA, this lapsed three days after the jud gement was handed down (it dated from
the application to council).

Owr inguiries into the matter are continuing.

Conclusion

The Office has a oumber of other such matters under investigation, which will
be reported as they are finalised. The world of commercial operations is adelicate
one and there is always a tendency to develop complex nests of procedures and
rules in easy areas, leaving difficalt or contentious areas untouched. Faced with
the very urgent demands of big or small business, administrators who are
unirained inthe technicalities of the particular proposed industry or business find
it easier 1o play it safe and say neo. They will accrue more personal blame if they
approve a project that goes sour, than if they brry a speculative project in a mire
of red tape. Reform of administrative lethargy and regulatory overkill is a very
slow process; but this Office will continue o promote such reform wherever
possible.

JUVENILE JusTiCE AND THE OMBUDSMAN

The treatment of juveniles within the justice system continnes (o be a matter
of public interest and of concern within the Office of the Ombudsman.

A CHiLDREN'S OMBUDSMAN?

This vear saw the release of the report of the Standing Committee on Social
Issues on its inguiry into the juvenile justice system. The report, in a cluster of
recommendations concerning the promotion of aliernatives o deiention and
improvement of conditions within detention centres, recommended the creation of
an additional senior position within the Office of the Conbuods man:

that would be responsible for the coordination of com-
plaints made by children, including those in the Juvenile
Justice System, and for the establishment of a system of
education and information for children about the role of
the Ombudsman, Adequate resources should be made
available to assist in the creation of this position.

Clearly, asidentified above, juvenilesaften lack knowledge of the Ombudsman's
role. They also will often lack basic literacy skills o formulate a complaint.
Althoughevery effort is made o make communications from this office informal
and easy (o understand, with @ minimum of legalism, juveniles will often find the
formal and prolonged nature of the investigative process extremely alienating.
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For these reasons the Ombudsman has had a policy that juvenile instutions
should be visited regularly, allowing officers of the Ombudsman the opportunity
o speak to residents and to observe for themselves conditions in the institutions.
In the past, smaller scale complaints have often been resol ved through discussions
with superiniendents on the day of the visit. Such swifi and informal resolution
is obviously in the interests of all concerned.

Over the past year resource constraints have forced a severe reduction in the
number of visits. Only two regular visits were conducted in the reporting period,
with two other special visits in response (0 particularly significant individual
complaints, The report of these two visits is outlined below,

KARIONG

One of the juvenile justice centres visited by investigation officers is the newly
established facility at Kariong, near Gosford.

It was established at a cost of $12 million to accommodate detainees who
prove difficult to manage in the other centres, ie, absconders and detainees who
continually misbehave, In receni times, those who have committed serious
indictable offences have been placed at Kariong 10 be assessed for long term
placement.

Kariong Juvenile Justice Centre had its first intake of detainees in August
1991. It had been aptly named at the time the Kariong Secure Unit, Although it
commands a magnificent view of Brishane Walers, its appearance is quite
awesome. The centre facility is surmounded by two massive security mesh walls,
and onc enters through a labyrinth with electronically controlled doors.

Ithas accommodation for 48, mainly insingle cabing; it usually does notreach
half that capacity and 20 seems the average number held at any one time. Ages
range around the 16 to 18 years, although one detaines was 14,

Inmates

In kts first vear of operation, the superintendent estimated 73 yvouths have been
placed with him. Sixteen of those 73 were Aboriginal (22 per cent). The average
stay was three months, after which most were transferred back o one of the other
centres, Some were placed back in the community under Community Youth
Centre (CYC) supervision.

There have been nine youths who have been returned to Kariong after their
initial three month training. Two of those nine were Aboriginal. Three of those
who refurned were over the age of 18 and had commitied offences during their
committal period, such as malicious damage or assault, and sentenced by the
magistrate to serve a senftence in the adult gaol system. Two wene transferred (o
Long Bay gaol to be admitted to the prison hospital for a short period following
self-mutilation. The remainder were senl back from the other establishments
hecanse of their unacceptable behaviour,

If detainees are refurned (0 Kariong because they have commitied an assauli
or other serious offence, or if they commit serious mishehaviour during their
pericd at Kariong, they are placed in Keiran MNorth wing on the restricied
program. This special program involves one 1o one supervision at all times, ie at
mealtimes, workparty, passive and active recreation; there is no contact with
other detainees, The aim is (0 encourage disciplined behaviour,
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Ombudaman Visits

Investigation officers made two general visits w Kariong during which a
number of detainees requested interviews. Some of the complaints raised were
able tobe resol ved in later discussions with the superintendent. The facilities also
woene inspecled

The cabinsor cells have been designed toensure a safe and secure environment,
bearing in mind the recommendations of the Royal Commission into Black
Deaths in Custody. Nonetheless, there were some features identified during the
inspections which presented a danger to persons at risk, including protrusions and
sharp edges on some of the metal finings. Adjustments were ordered by O 0
address these concerns.

The superintendent also pointed oot some deficlencies in the overall design.
The complex is a high tech, high security establishment but failed o incorporate
a functional kitchen, All meals have to be brought down from the kitchen at the
Mt Penang Juvenile Justice Centre and, comsequently, there are continual
complaints from detainees about the food going cold and spoiling. A new kitchen
at a cost of nearly $1m has been given priorty funding.

In addition, the large auditorium which is used for program activitics and
indoor sport does not have toilet facilities or drinking taps. This has resulted in
security and management problems.

Case Study 5

Inspection Following Riotous Behaviour

On 22 January 1992, investigation officers visited Kariong following phone
requests from detainees. Three detainees had gone berserk and destroyed areas of
the Keiran North wing on 14 January. They claimed they had then been locked
up for a week.

The incident started when detainee A said be wanted ancther cigaretie and
before staff could respond he picked up a guitar and began to smash the windows.
He distodged aluminium strips from the window frames and began 1o make
threats, Detaines B joined inand then detaines C joined the affray. One of the staff
in the control room notified the police and called for staff assistance., Tables and
kitchen equipment were destroved and later A B and C demolished all the glassed
areas, dining tables and recreational equipment including the TV and snooker
table, Their behaviour was not controlled until reinforcement staff amrived. A B
and C were later charged at Gosford Police Station with related offences.

The youths were placed in cabins in Drummond South wing and the next day
A and B and two other detalness began destroying their cabins, smashing todlet
bowls, windows and other fittings. The police with police dogs were called w0
apprehend all youths. They were charged with various offences at the Gosford
Police Station.

All staff involved in these incidents received suppon and counselling.

The detainees primarily involved in the incidents were placed on the restricted
program, with one to one supervision, and one-out activities for a number of days.

All but one of the detainees who took part in the riotous behaviour, completed
their special programs at Kariong and were returned (o other juvenile centres;
they subsequently either earned a place on the CYC program or were discharged.
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Case Study 6

Yasmar

In August 1991, a coronial inguiry was held inio the death of a juvenile at
Yasmar Detention Centre on 25 December 1990, Although the depuly coroner
found that the boy had hanged himself, and no one else had been involved in the
death, he expressed doubt as (o whether he had intended © commit suicide.

The coroner considered that the hanging may have been an aftention secking
ploy which went sadly wrong because it was dependent on staff doing regular
checks. There was considerable dispute in the evidence concerning the actual
tmie of death, bt it was apparent that there was at least a S0 minote delay between
the prior check and the time he was found.

Checks on Children

Evidence revealed inconsistency in departmental policy about checks on
children in custody at night. According 1o the superiniendent, there was a policy
of checks on all residents every 30 minutes. The only youth worker in the wing
at that time believed there were no set times and that it was up toeach individuoal
worker to decide. However, he stated to the inguiry that he usvally made rounds
every 30 1o 40 minutes. Mo records were kept of the checks.

While the Royal Commissionon Aboriginal Deaths inCustody recommended
that checks of people in custody should be undertaken af least every howr, it is
quite clear that checks of children should be more frequent. The deputy coroner
alzo raised issues conceming the adequacy of the emergency response and basic
first aid training provided to stafl and recommended that bars be removed or
coverad with mesh

In 10 inguiries, Mr Graham, Director of the Office of Juvenile
Justice, advised this office that a memorandum was issued toall superiniendents
of Juvenile Justice Centres on 7 January 1991 concemning mightly checks. The
current policy is that regular 20 minute checks are conducted cach night in every
centre. Might log books are kept and details of every check are entered inthe log.
The frequency of checks made can be no longer than each twenty minutes,
however for a resident who is either known (0 be suicidal or at risk in some way,
more frequent checks each two or five minutes are made. For a resident who is
assessed as being af extreme risk, constant supervision is given,

Mr Graham said each centre was inspected by a task force, consisting of the
assistant director andother superintendents, following the release of the Aboriginal
Deaths in Custody Report. He said steps had been taken to remove bars and other
potentially dangerous furniture and fittings, This had been achievedin all centres,
save for some cells at Reiby, which are in an area which is subject to constant
supervision,

Suicide Awareness

Further, suicide awareness training has been implemented for youth workers,
and training of staff and residents in basic first aid is now undertaken ai all
centres. This training is provided by the centres’ nursing staff, visiting doctors,
ambulance paramedics, Roval Lifesaving Society and the Prison Medical
service, According (o the stafistics provided, 50 - 100 per cent of staff at each
centre ane traimed in basic Grst aid
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Investigation officers inspected the conditions at Yasmar in April 1992
Checks were made of the nightly logs, and as might be expected, entries varied
in their thoroughness and detail, though all were in accordance with minimum
requirements, According to the log books, checks were being conducted at least
every 20 minules or mone frequently for children considered 1o be at sk, The
superintencient advised those officers that the centre’s psychologist was running
a regular suicide awareness training package for new staff and providing them
with a manual and training materials. Although the nursing staff were running
regular first aid sessions with staff and the chief youth workers also were
receiving training through the St John's Ambulance Course, records were not
available toindicate how systematically this training was conducted for new staff.

The bars inall cells and cabins have been covered with mesh, asrecommended,
but the quality of the mesh appearad 10 vary; in Some arcas it wias quite sturdy but
in other places it appeared more flimsy. Generally, the investigation officers had
concerns about some safety aspects of the cabins, for example the shower taps.
However, they acknowledged thatitis difficult toremove all potentially dangerous
items without creating a totally dehumanised environment. These concerns were
mitigated to some extent by the frequency of the checks. Frequent checks and
training in managing potentially suicidal residents seem to be the most effective
strategics for dealing with this problem.

Clearly, the Office of Juvenile Justice has taken considerable action 1o address
the shoricomings in procedures, training and the safety aspects of cabins which
were highlighted in the coronial inquiry. Nevertheless, given the seriousness of
this issue, this office will check on safety aspects of centres and the implementation
of the procedures and trakning as part of our program of routineg visits to juvenile
Jjustice centres.

INVESTIGATIONS

While resources have not permitted a truly adequate visiting schedule, the
Ombudsman has recognised the major public interest in this issuee and has made
complaints about conditions in juvenile instinutions the subject of two major
investigations this year

Case Study 7

Minda

In November 1990, investigation officers inspected Minda Detention Centre
and Paterson House, interviewed detainees and talked tothe superintendents. The
specific purpose was 10 enquire about the discipline and punishment of detainees
because information had been provided wo the office that the disciplinary
procedures wene harsh and, possibly, illegal. Soon after, the Public Interest
Advocacy Centre (PIAC) wrote 1o the Ombudsman complaining about the same
155085,
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PIAC's specific complaints were:

l}ﬂhmdmmmﬁ]muﬂhlngjshﬂunum:hmlm
dealing with complaints of misbehaviour;

2) concern about the reasopableness and proportionality of
punishments given;

3) the conditions in segregationfisolation cells;

&) theuseofother sortsof punishmenis, including restrictions
On property’,

5) restrictions on properly and possessions penerally;

&) the increased frequency of body scarches.

As a result of the visit and the complaint, extensive wrilien engquirics wene
made. The department did not provide a repdy until the end of February., When the
material provided by the department was examined, it seemed that the legislation
was being breached, and in some instances, although legal, procedures wene not
in the spirit of the legislation.

A formal investigation began in June 1991. Once again, there was a long delay
before the response to this office’s enquiries was received. By the time the
investipation was complete the Office of Juvenile Justice had been established.

LeGisLATION

The legislation poverning the punishment of detaineesis the Children{Detention
Centres) Act and Regulation. Because the depariment clearly did not understand
thi legislation, and had issued no operational guidelimes, it was considered that
the failure of the individual superintendents to implement the legislation properly
was not in itself unreasomble.

Ome of the functions of the legislation is 1o provide a mechanism whereby bad
behaviour in a detention centre can be punished without the detaines being subject
to further criminal proceedings. Detention centre offences are called
“mishehaviour™ and are clearly distinct from “offences™ which are criminal
acts, escaping for example. Misbehaviour is calegorised as either minor or
serious and is loosely defined in the legislation,

A number of problems with the legislation itself were identified. Some of these
were obviously drafting problems, numbering of clauses for instance, but others
were more serious, For example, there is no explicit provision for a detaines’s
right of appeal against decisions on misbehaviour charpes, and detainees were
required to indicate to the superintendent whether they would plead guilty or nof
guilty hefore they had access to legal advice.

Misbahaviour

Complaints of minor mishehavioor, whichincludes lying, abusive orthreatening
language and fighting, are heard and determined by the superintendent whois also
responsible for determining punishment. Punishment is also prescribed in the act
and includes a caution, restricted participation in spart or leisure activities,
additonal dutes “of g consrructive nanre designed fo promote the welfare of
detainees”, and, the most severe penalty, periods in isolated detention, The
periods are clearly defined: up to three hours for detainees younger than 16 years,
and up to 12 hours for older detainees.
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Complaints of serious mishehaviour, on the other hand, must be heard by a
Children's Court. An mnmulpemllrufupmmdnysdm:munmmpnf

the sentence being served is available as punishment. Serious mishehaviour
includes assault, insubordination, possession, procurement or supply of
unauthorised medications or substances,

Cne of the most obvious problems was that superintendents were assuming a
discretion, which did not exist, o decide whether mishehaviour of certain types
was serious or minor. The only discretion available to a superintendent was to
reat offences as misbehaviour if circumstances warranted. It is nof evident from
the legislation whether an offence should be dealt with as minor or serious

When the depariment was asked why misbehaviour recorded in the centres’
regisiers as serious were not referred 1o a magistrate, the reply was that they were
regarded a5 minor incidents and that serious matters were referred to the police.
This 15 a clear contravention of the legislation. The department also referred to
other clauses which provide that inguiries into complaints of misbehaviour are
informal and quick, and that a superiniendent has the discretion to treat an offence
as @ misbehaviour, Neither of these clauses work in this way.

Magistrate Refarral

BMr Blackmore, Senior Children's Magistrate, told investigation officers that
oo cases of serious mishehaviour in detention centres had ever been referred to
the courts, He jokingly suggested that maybe no serious misbehaviour oocurmed.
He believed, however, that superintendents avoided the need to refer detainees to
the Children's Court because a fair bit of work was involved in such a referral,
and that superintendents might not believe it was warranied when the maximum
penalty was an additional seven days detention. He believed one solution would
be b0 increase the maximum penalty (o 28 days,

It is not clear how additional periods of detention could be applied to
remandees who are not serving a term of detention,

Some types of misbehaviour are obviously described in such a way as 1o allow
a superintendent some discretion in his/her assessment of the sericusness of the
incident. Forexample disobeying niles or instructions is minor, butinsubordination
i5 serious; fighting is minor, but assault is serious, What is not clear is the basis
forthe use of discretion. It could be assumed that this would be addressed through
departmental instructions, but in fact this was not the case.

The information provided to detainees was not explicit in advising that periods
of detention could be increased. The report recommended that this be remedied
and the Office of Juvenile Justice advised that information sheets for all centres
were being examined for uniformity, and that this advice would be included,

Intarnal Enquiries and Records

Further difficulties were identified in the conduct and recording of inquiries
inte misbehaviour, B

Section 20{&)of the act is anexplicitinstruction that “a copy ofthe record shall
be given to the person to whom the complaint relates within 24 hours after the
determination of the complaint™. It is difficalt to see how there could be any
confusion about this, but the department advised that it had mistakenly belicved
that caly detainces denying guilt automatically received copies of records. This
error was corected in February 1991,
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Of further concern was that the evidentiary section of the punishment records
does oot accurately reflect the detainee's position. Many detainees complained
that they were punished for incidents provoked by youth workers; these statements
must of course be treated with caution, but the superiniendents agreed that this
sometimes happens. When it does, it is treated as a mitigating factor; the reconds
do not show this,

The department s response to enquiries about this issue again referred 1o the
need for speed and informality. This office does not believe that getting the
detaines's version of events necessarily slows down or formalises the procedures.
What it does do is allow an objective review of punishment records,

The department revised its punishment records, but only two lines are
available for evidence. When the records were examined, no mitigating
circumstances were recorded, and on over half the sheets, the detainee’s plea was
not even recorded,

Review of Punishmant Rocords

A superintendent should forward copics of all punishment records (o the
director each month. Presumably, this enables implementation of procedures and
reasonableness of punishments to be checked. This has not always happened. For
example, in a comprehensive (the department’s word) review of Minda in
December 1990, the author refers to the completion of procedures and
documentation on the use of segregationfconfinement as “as per Act and
Regulations”. This was patently not true, not least because the records show that
serious mishehaviour was being punished by the superintendent.

The level of information on punishment sheets certainly did not allow
investigation officers o assess the reasonableness of punishments., Insufficient
evidence was recorded to determine why one detainee would receive four hours
confinement for abusive language when another would receive 12 hours.

The Incentive System

Section 21 of the act provides specific categories of punishment for
misbehaviour; it does not include a general power (0 remove property and
privileges as a punishment. In practice, however, a regime was developed at
Minda which resulted in detainess having property and privileges removed.

The department argued the regime was not imposed as a specific punishment
“Bui takes into account general behaviowr over a period of time . The rouline
was developed as an incentive 10 good behaviour following the removal of
remissions and is based on a system of levels of privilege. In full recognition of
the management peoblems which could resuli from the complete lack of any
incentive, it must be recognised the system is equivalent 10 the classification of
adult prisoners in the effect it hason detainees” lives. Forexample, the lowest level
of privilege means a detainee has a bare room with a water jug only, wears
detention centre clothing and has to goto bed at 7pm, A television is not available
until level 5, a waich at level 7. Further, the only appeal against loss of privilege
is directly to the superintendent or in writing to the director.

This system makes privileges out of items, such as televisions, which are
readily available 1o adult prizoners. It also raises a question on how this system
fits into the United Nations Rules relating to detainees’ property:
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Rule 31: The possession of personal effects is a basic
element of the right to privacy and cssential to the
psychological well-being of the juvenile. The dght of
every juvendle o possess personal effects and w have
adequate storage facilities for them should be fully recog-
nised and respecied.

Rule 32: Juveniles should have the right to use their own
clothing.

The primary concern of this office is that unless there is a clear definition of
the minimum rights and living condifions in a detention centre, it is nof possible
t0 assess the reasonableness of a system of privilege. Without this definition, it
is possible for drastic sanctions 10 be imposed on young people in detention
without such sanctions being technically regarded as punishmentz,

Conditions in Segregation/lsolation Cells

The conditions under which a detainée may be confined as punishment are
stipulated by section 21{2) of the act. It includes the provision of useful
occupation in a physical environment which is no less favourable than the rest of
the detention centre, unless otherwise appropriate. The detainee must also be
visible o an officer at all times and able (o communicate readily.

The department’s own puidelines stipulated that a bed, a pillow and a soft-
farnished chair should be in the room, and that a hand-held radio could be
provided.

All the units at Minda are old, and Paterson House had been closed for
renovations by September 1991, The department acknowledged that the isolation
cells in another unit, Talbot, were in need of renovation as well, but they were still
used and were quite clearly in breach of the Act. There was fire retardant carpet
on the concrete base which serves as a bed in one cell, the other had only a bare
concrete slab, There was no possibility of a view to the outside world and the
toilets were inaccessible unless the detainee is let out of a cell by a youth worker,
Given that the cells also are not inconstant view of staff, this initself undoubicdly
causes occasional problems. Checks are made every 20 minutes in an attempt (o
deal withthe problem of immediate communication and notes are made after each
check. Radios are not provided, despite the department’s own guidelines.

In June 1992, the director ad vised that the floors of all cells inexisting juvenile
Jjustice centres, both normal and confinement, were being sprayed with a resin-
based covering which was more comfortable underfoot and more practical than
carpet. He also advised that while reading material would continue tobe provided,
radios would not be "given the potential for some detainees to use the radio for
self-desiructive behaviowr",

Stopping the Clock

The department's practice of “stopping the clock™ was identified by PIAC as
a further contravention of the legislation. The practice was that if a period of
isolated detention was interrupted by the hours during which a detainee would
normally be locked in his or her room, overnight for example, then this period of
being locked up was not counted and the balance of the isolated detention would
be served in the moming,
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Asaresult, detainees were isolated for periods much longer than the maximum
12 hours prescribed by the legislation. When the practice was queried by
investigation officers, the department pot advice from the Crown Solicitor who
ggreed that the practice was outside the intention of the legislation, When the
department received this advice in March 1991, the practice was siopped
immediately.

Body Searches

A body search in a detention centre is in fact a frisk while the detainee is
clothed, not acavity search; astrip search is when a detaines is required to remove
all clothing.

PIAC's complaint questioned the apparent frequency with which body
searches were being done on detainees who had visits, even from lawyers,

The department advised that searching was camried out after visits, on
suspicion of contraband or when a dangerous jlem goes missing, and as part of
established routine. In Paterson House, established rouline was that random
searches of at least twoor three cabins, and a full strip search of the detainee were
conducied every evening. The chances of a detainee being strip searched a couple
of times a week was high.

Investigation officers were concerned that there were no guidelines about
when one method of search rather than the other should be used. They also were
concerned that reconds of strip searches were not kept as the procedure is clearly
very intrusive,

Az a result of the investigation, the Office of Juvenile Justice developed a
policy on searching. This policy included puidelines on when searching may take
place, procedures to be followed and the need to keep a record of strip searches.

Recommendations

The overall recommendation made by this Office was for a complete review
of the legislation given the extent of the difficulties in its application. Sericus
consideration should be given to the establishment of a system of Visiting Justices
and a minimum standard of rights and living coaditions for detainees should be
defined and applied in all NSW juvenile justice centres, The Office of Juvenile
Justice advised that a full review of the legislation and operational procedure s wis
to be conducted.

Discussions between the Office of Juvendle Justice and the Senior Children's
Magistrate indicated a Visiting Justice Scheme would not be quicker or more
effective in dealing with complaints. He believed that bringing the detainees
befiore the nearest Children's Court would ensure proper legal representation ws
available and would be more cost effective, Further discussions are being held
with the Young Lawyers Section of the Law Society about extending the existing
legal service for juveniles.

Amendments to the Act proposed by the review committee included an
extension of the seven day additional detention as a punishment for serious
misbehaviour to 21 days and a clarification of the rights of appeal. Proposed
amendments to the regulation resolve small problems about inconsistencies and
numbering, and most importantly delete the provision that detainecs must indicate
2 plea to the superintendent prior {0 a court appearance.,
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The Report of the Legislative Council Standing Committee included a
recommendation that a system of remissions be re-introduced. By the time that
the Office of Juvenile Justice responded to the report from this office, possible
policy and legislative changes had yet to be considered and developed. Ifsuch a
system were 10 be developed there would be extensive implications for the
management of juvenile justice centres, not least for the existing incentive

Program,

Case Study 8

Conditions in Centres

This Office currently is investigating a complaint by the Public Interest
Advocacy Centre aboul entitlements of detainees in juvenile justice centres to
telephone calls and visits.

PIAC complained that the rules and practices in relation 1o visits and phone
calls are unduly restrictive of the rights of juvenile detainees and prejudicial o
their welfare and interests. The current minimum entitlements ane two visils per
wieek for each resident with usually no more than four visitors permitted at a time.
Each resident is entitled to one phone call per week as aright; a second, depending
on response 1o programs; and a third at the discretion of the superintendent. The
superintendent has further discretion to approve any number of additonal phone
calls and visiis,

Though this Office appreciates superiniendents are able touse theirdiscretion
o grant visits at times other than those scheduled, thiz is act a substitule for
adequate basic entitlements. These can be increased without imiting the use of
the discretion. After investigating the complaint, this Office is of the preliminary
view that minimum visiting entilements should be increased o four scheduled
times per week, in line with the cumrent practice at Keelong and weekly
entitlements 0 telephone calls should also be increased.

An important issue is visits of non-family members, In juvenile centres, any
intending visitor whois nof a family member must seek prior approval for the visit
from both the detainee’s parents and the superintendent. PIAC submits that this
serves (o discourage peer visits and thus make rehabilitation and re-integration
into society on release more difficult. The Office of Juvenile Justice, in contrast,
believes that rehabilitation of detainees is most likely to be achieved when they
are isolated from peers who may be negative influences. However, it could be
argued that this is a temporary soluticn at best and it would be more useful to
integrate peer visits into the program.

Though Regulation 17(2)(a) of the Children (Detention Centres) Regulation
1988 requires parenial approval be obtained for non family visits for detainees
under 16, the department makes this requirement of those over 16 as well. The
department’s commitment (o restricting peer visits in comparison with those of
family is shown in their proposal to amend Regulation 17(2)(b) which states the
superintendent “shall, ar all Bmes, seek o encourage and facilitate visits to
detainzes by their relatives and friends" 5o that the word “friends” is deleted
and replaced with the words “immediare family and other visitors approved by
the superintendent, ™
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The investigation also has examined ways of encouraging both family and
peersto visit by providing more scheduled visiting times and by ensuring the rules
oftheinstitution are rewritten to positively encourage people toask for discretionary
visils, where needed.

AssauLts IN DETENTION

Allegations of assaults on juveniles in detention are of course viewed with the
greatest concern by this office. This year, investigations into such allegations
have been made the subject of two reporis o parliament.

Case Study 9

Departmental Whitewash

In December 1991 the Ombuodsman made a special report to Parliament on the
failure of departmental officers to respond appropriately to allegations of assault
of a detainee in a detention centre,

The investigation showed a complete failure by department staff either 1o
seriously consider the allegations, or to conduct a proper and meaningful
investigation. The Ombudsman's final repont recommended that the depariment
revise its procedures for investigating complainis of assault, with particular
reference (o the involvement of police and o ensure all officers responsible for
their implementation fully understand those procedures. The Office of Juvenile
Justice advised they were acting on this recommendation

The report also recommended the depantment obtain independent legal advice
as to whether there were sufficient grounds to lay departmental charges against
the operations manager and the acting superintendent of the detention centre, In
summary, the legal advice concluded there was overwhelming evidence that both
officers failed abysmally in their duty o investigate the detainee's complaint and
recommended both officers should be subject to disciplinary action.

No departmental action against the operations manager, who was employed
by the Department of Community Services, was possible as he had been allowed
io take voluntary redundancy three days before the advice sought by the
department was recedved.

The Office of Juvenile Justice advised that proceedings had been commenced
against the acting superintendent in line with the legal advice. However, in
February 1992, the director adviszd a further preliminary enquiry conducted by
a departmental officer had concluded that insufficient grounds existed to lay
deparimental charpes. This finding is in direct contradiction to the independent
legal advice sought by the department.

It is difficult to see why further enquiries were necessary when sufficient
investigation had been conducted by this Office to allow counsel o advise
sirongly that sufficient prima facie evidence existed. Itis also not known whether
this disciplinary enquiry was conducted in accordance with the very strict
disciplinary guidelines raised by the industrial authority and the Pablic Sector
Management Act,
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The Director of the Office of Juvenile Justice said:

“Whilst it has been found that [the Acting Superintendent]

was nol in breach of any procedure, it i unforfunale that as the

sentor person he failed 1o ensure that all appropriale informalion

Hecessary o make a preliminary aszessment was gathered in order

that the matter cold be properly dealt with... In view of the

findings of the preliminary inquiry [the Acting superintendent]

will be coumselled and warned. He has also been instructed that if

he (5 emploved in a managerial role he will be required fo

undertake a management development course o ensure his proper

understanding of the responsibilities af a supervisory position™,

Mr Graham also advised that due 10 the review and reclassification of the
officer's position, he would have 1o compete on merit for that position.

It is unfortunate this action by the Office of Juvenile Justice can so casily be
interpreted as a whitewash. It raises again the question of whether there is any
point in department’s spending public funds on independent legal advice when
that advice is ignored or overridden. This was addressed by the Ombudsman in
his report to Parliament in the following terms:

“It seerts exiracrdinary fo me thai a depariment commirs iizelf o

the expenditure of no douln considerable funds to obtain legal

advice on departmental charges and on the other hand pays the

officer subject of that advice a voluntary redundancy package. I

believe this to be both hypocritical and a waste of public funds".

These comments apply equally to the conduct of the Office of Juvenile
Justice.

Case Study 10

Mount Penang

Section 31 (1) of the Ombudsman Act provides that the Ombudsman may at
any time, make a special report 1o the Minister for presentation to Parliament on
any matier arising in connection with the discharge of his function, Section31 (2)
provides that the Ombudsman may recommend that such a report be made public
forthwith,

On December 1991 the Premier tabled in the Legislative Assembly, a Special
Report by the Ombudsman to inform the Parliament of the failure of the former
Department of Family and Community Services to meet the provisions of the
Children (Detention Centres) Act and its regulations, particularly in respect of
instructions to depanimental staff on minor and serious misbehaviour as defined
in the regulations.

Background

In November 198% a detaines had complained about being assaulied by other
detainess at the Mt Penang Detention Centre. He said the purpose of his letter was
o get atransfer 1o another establishment. He said another detainee had been given
a “discharge bashing” and he feared for his safety.
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Inm January 1990 he wrole again complaining of another assault, He had been
kicked in the testicles by another detainee and had to be taken to hospital, He told
the Ombudsman, however, his problems were now resolved because he had
finally been transferred out of Mt Penang to another centre.,

‘While the major concern of the complai nant may have been resolved a5 a result
of the transfer, there appeared 1o be systemic problems in the admdnistration of
the Mt Penang Detention Centre, and an investigation was commenced in 1950.

The investigation revealed that during the six - seven weeks of his custody at
M1 Penang there had been ower 30 reports of altercations or incidents involving
the detaines. In addition staff members had reported two assaulis commitied on
hiimm.

There was no evidence that this misbehaviour had been dealt with in
accordance with the Children (Detention Centres) Act and its regulations. Some
continuing misbehaviour, including acts of violence, had been noted in the
dormitory or unit diaries and was dealt with at unit management level and not
referred to the superintendent.

With regard to the staff reporis of assanlt, in the first case there was sufficicnt
evidence provided 10 the superinténdent, 10 proceed under the abovementioned
Act, but he falled to follow the required procedures, In the second case of assanlt,
a kick to the testicles the superintendent failed 1o gather crucial evidence, cbtain
a statement from the witness and propery identify the assailant. Again he failed
to act in accordance with statutory requirements,

The superintendent terminated his employment with the Office of Juvenile
Justice prior to the issue of the final report on the investigation. The Ombudsman
decided not to recommend that his neglect be dealt with under the Public Sector
Management Act, a8 he was no longer a public authority.

The investigation established that the standing instructions to staff on dealing
with misbehaviour, particularly assaults by detainees on other detainees, were
antiguated and had been made redundant by the regulations (as amended at 22
September 1939) of the Children (Detention Centres) Act. The Ombudsman
recommended in his Special Report that correct instructions be issued to staffin
juvenile justice establishments as a matter of urgency.

The Office of Juvenile Justice acted promptly in issuing proper instructions
to staffon their responsibilities under this Act, therchy satisfying the Ombudsman s
recommendations,

ABORIGINALS IN JUVENILE JUSTICE

As in the adult prison population, aboriginal juveniles are grossly over-
represented in juvenile justice centres,

On the 24 February 1992, 96 Aboriginal juveniles were in justice centres in
New South Wales, while the total juvenile justice centre population was 416,
Seventy=two Aborginal juveniles were on control order, 22 were on remand and
two were on 3 control order and remand.

Al February 1992 Aboriginal juveniles comprised 23 per cent of the tolal
juvenile justioe centre population in New South Wales.
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The Aboriginal population of Juvenile Justice Centres as a proportion of the
total juvenile justice centre population has remained relatively stable over the past
five years (February 1987 25%, 1988 - 27%, 1989-22%, 1990-21%, 1991 24%
February 1992 - 23%). There has been some fluctuation in the number of
Aboriginal juveniles in juvenile justice centres, with 100 Aboriginal juveniles in
juvenile justice centres in February 1987, 70 in February 1989 and 96 in lae
February 1992,

In June 1992, 82 Aboriginal juveniles were in juvenile justice centres, with
Aborigines comprising 207 per centof the todal fuvendle justice centre population
of 396,

InFebruary 1992, the overwhelming majority of Aboriginal juveniles were in
detention for property offences (55.4 per cent) while the minority were being
detained for offences against the person (19.6 per cent) and good order offences
{19 per cent). (All of the above statistical information was supplied by the Office
of Jovenile Justice.)

The Investigation Officer, Aboriginal complaints, has participated in the

Office of Juvenile Justice working party forthe Green Paper, Future Directions
for Juvenile Justice in Mew South Wales, and will be making visits to juvenile
institutions a particular focus of her outreach program.

RTA AnD ALTERNATIVE
Dispute REsoLuTION

The Roads and Traffic Authority devised the computer Driver and Viehicle
Identification System {Drives), o revolutionise motor registry transactions and
to prevent the need for centralised processing of paper transactions, which
previously could take up to ten days. With the gradual activation of the various
programes for licensing and registration, applications dealt with over the counter
have been streamlined by direct input into the computer record system. Greater
administrative efficiency (in principle) should be the result

licenses were introduced over a three year period for the three
miflion or more licensed drivers in NSW, to increase record integrity and reduce
fraudulent use of identity. A list of primary and secondary identity proofs was
established to assist motor registry staff in verifying identity for the processing
of license and registration applications.

Acceptable proof of identity (POI) documents include current NSW photo
license {or photo license which has expired within the last two years); Australian

» current defence force, federal, or NSW police photo identity card,
Primary POI documents include a NSW photo license that has expired more than
two years ago of photo driver's license from another state that is current or
expired within the last twoyears; full birth certificate or extract; current overseas
passport; Australian naturalisation or citizenship document.

Secondary PO documents include Medicare, Pensioner Health Benefit or
Department of Veterans™ Affairs’ cands; current credit or account card from a
bank, building society or credit union; telephone, gas or electricity bill not more
than 12 months old. If no POI documents in the Acceptable category are
available, one Primary and one Secondary POI document is required to establish
identity.
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Case Study 11

Assumed ldentity

One matter which challenged the Fallibility of this system concerned the
complaint by Mr Mc that the RTA had failed to investigate the apparent
fravdulent use of his driver's license, after he had reported various incidenis o
the authority over a period of time,

br Me believed that a person had intercepied his paper license renewal notice
in 1987, assuming Mr Mc's identity, but giving ancther address. It was
subsequently established that the person using Mr Mc's identity (and driver’s
license) had registered a motor vehicle in the real Mr Mc's name. Mr Mc began
to receive parking and traffic fines which he had not personally incurred, and
which had been incorrectly attributed to him. Mr Mc brought the resultant fine
defanlts to the attention of the RTA and was assisted in having these matters
removed from his Beense record. Having noted these obvious indications of
fraudulent identity use, Mr Mc thought that the authority would take care of the
matter and seck oul the person responsible.

In 1991, Mr Mec tried to renew his driver”s license, but discovered that a gold
phoito license already had been issued to a person with the same name, date of
birth, and most astonishingly the same license number, In receiving little
asgigtance from the authority 0 stop the frondulent wse of his identity, Mr Mc
brought the matter to the police. Using RTA license records, police were able to
locate and arrest the bogus Mr Mc, a Mr H. Mr H was charged with a number
of frand offences and eventually was convicted and fined.

The authority argued spiritedly that Mr Mc's case was an isolated one. The
Deputy Ombudsman expressed the view that there may be a number of people in
the commundity who have established another identity before the photograph
licensing system, and who have there fore been able to produce 2 paper license as
primary POL as well as secondary POl documents obtained on the strength of
fraudulent paper licenses, It is conceivable that certain types of Pnmary POI
documenits could also have been established by unscrupulous individuals.

Oine of the most incredible aspects of Mr Mc's case was that twolicenses could
be in existence at the same time, incorporating the same name, date of birth, and
license number, but with different addresses and driver photos!

The Deputy Ombudsman recommended:

# the RTA take steps W0 ensure any suspected case of
external fraud be referred immediately to the police;

# (ransactions such as two or more applications for
replacement of a lost/stolen license in a six month period
be regarded as suspicious and referred 1o the Intermal
Audit Branch via registry managers, together with other
specified matters which might raise reasonable suspicion;

+ a small percentage of such cases be investigated by the
Internal Audit Branch, wgether with ongoing random
investigations of suspected external fraud;

# any replacement license issued be easily identifiable eg,
Nagged as being the first, second or third replacement.
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The chiefexecutiveof the R TA has yet torespond tothe Deputy Ombudsman's
final report, but has otherwise indicated satisfaction with the recommendations
made in the drafi report.

Collecting the Cash

The bulk of RTA complaints dealt with by this Office involve cancellation of
drivers’licenses and‘or motor vehicle registration for failure to pay outstanding
traffic and parking fines imposed by the Police Service or Courts. In years gone
by, unpaid fines resulted in the issue of warrants with a prison term of one day
for every $50 owing. It was possible for a person to have many warranis
ouistanding, but all could be cut-out by serving time on the warrant with the
highest monetary value.

A new systemof penalties for non-payment of fines was devised inearly 1988,
with imprisonment as the last resort. When fines imposed by the Police Service
such as parkingftraffic infringement notices or where parking/traffic fines
imposed by Courts remain unpaid, notification is sent to the Fine Default Unit of
the RTA. Checks are made to see if the relevant person is a licensed driver or
registered owner of a motor vehicle, If there is no record, the fines are referred
back 1o the police or courts and can result in the issue of warrants (which have
a life span of twelve years).

Where the RTA is able to maich personal details with license/registration
records, notices are sent out specifying the fine/sunpaid, together with additional
enforcement costs, allowing further time to pay. If the fine/s ane not paid in time,
action is taken to cancel the relevant license/vehicle registration, and no further
notice of cancellation is sent out. There are additional penalties for people who
drive when their license has been cancelled, and even greater penalties for drving
an unrégistered/uninsured molor vehicle (up to $5000 in fines). When late
payvment is made (o the KTA after action has been taken to cancel a licenses, an
additional license fee has (o be paid before an uarestricted one year or three year
silver license can issue, If the cancelled license was a pold license, an additonal
penalty is the loss of the cost benefits of holding a five year license.

Many people vent their anger at RTA staff, claiming they never knew of the
existence of the fines or were nof responsible for the alleged offences.

Agency

The RTA acts merely as a collection agency for the Court or the Police
Service, whichever imposed the fine. In rare cases like that of Mr Mc, the RTA
is able to assist by removing the fine defaulis from its records, but in others, the
problemisof the complainant’sown making, Forexample, inthis technologically
advanced policing age, camera detected offences have proved costly for people
who fail 1o notify the RTA of the disposal of a vehicle. Parking and camera
detected offences rely on vehicle registration details (o identify the offending
owner. Ifa Notice of Disposal form has not been provided to the authority within
seven daysof sale, fine notices are sent to the last recorded owner. When receiving
a fine in these circumstances, care should be taken to immediately nominate the
driver'owner of the vehicle and retarn the infrinpement notice o the Police
Service, for action to be taken to send the fing to the right person,
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Whire a person can establish to the satisfaction of the Clerk of the Court that
they did not receive g penally notice, courtesy letier, notice of cancellation, or
were unable for other valid reasons (incapacity or ill-health) o do something
about the fines before the RTA became involved; an application can be made
under Section 100Y of the Justices Act to have the case determined by a Court.
The RTA will then remove the default information from its records until further
notification from the Court.

Some complainants have sworn that they paid their fines to the Police Service
o Court and still suffered license cancellation. Without proof of payment in the
form of cheque stubs, bank/credit card records or receipts this Office is unable
to assist, and in any case, would refer the complainant back 1o the Police Service
or Court.

Oid Offences

Many complaints made o this Office have involved fines recently referred to

the RTA which were incurred as far back as 1987, causing understandable

The fauli here is with the backlog in processing fine defaulis through the

Court system for referral to the RTA. In this instance, and other rare cases of

Court error, this Office is unable to assist, as the conduct of Courts or their staff
is outside the jurisdiction of the Ombudsman Act.

Itis extremely impontant to notify the RTA of the sale of a motor vehicle, With
camera detected offences, if care is not taken to specify the cormect driver and the
fine is simply paid, the RTA will add demerit points to the license history of the
registered owner, being the person in whose name the fine was issved. This can
result in license canoellation for having accrued more than 12 demerit points in
any three year pericd in NSW, Victoria or Queensland.

Cuite often, complainants had difficulties with the guality of customer service
offered by the RTA, including rudeness and incorrect information leading o
further inconvenience. Due (o the limited resources available to the Ombudsman,
alternatives 0 lengthy writlen preliminary enquiries and investigation were
explored with some success. Some case studies follow.

Case Study 12

Off to Gaol for my Extra Belt

Mrs L, who made enquiries of staff at her local motor registry about the
legality ofhaving a fourth seat belt fitted to the rear of the new family Commaodore
station wagon to accommodate her small children. Mrs L was allegedly treated
poarly. told she would po to paocl if the exira seat belt was fitted, and told to shop
arpund for a more suitable family vehicle. Investigation stall contacied the
RTA's Crashlab and ascertained that although desirable from a road safety
aspect, a fourth seat belt would not meet Australian design rules as it would alter
the approved wehicle safety specifications,

Although the complaint did not raise an issue of maladministration, in the
interests of good public relations, the matter was referred to the RTA's chief
executive with a request from the Ombudsman that the complaint be conciliated
by a senior officer, panticularly concerning the allegation of rudeness.
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Both Mrs L and the Ombudsman received an apology from the authority
stating that Mrs L had been given incorrect advice, as had the Ombuodsman's
investigation officer. The RTA arranged to fit an additional seat belt to Mrs L's
viehicle free of charge at the authority’s Crashlab, along with several resiraint
anchorages on the parcel shelf.

Case Study 13

Registration of Stolen Cars

Mr S purchased a vehicle which had been re-registered in NSW afterallegedly
having been brought in from another state. In order (o effect registration of this
interstate vehicle, a pit inspection had 1o be conducted by an ETA examiner, Mr
S paid $6000 1o the vendor, who was actually part of a car stealing racket which
involved up to 52 vehicles. The vehicles had been cut and shut; compogites of
wrecked vehicles with the correct engine, but with stolen chassis and bodies and
altered compliance plates. The RTA's examiners failed o pick up the compliance
plate and chassis alterations, and 50 the theft racket continued unchecked. NSW
Police were able to use RTA records to locate the stolen vehicles, and confiscate
them from their unsuspecting owners, Mr 5 was actually the owner of an engine,
with virtually all of the car from the windscreen back belonging to someone else.

Mr 5 was able to recover 51000 for thie sale of the engine, but was left 5000
out of pocket. The RTA, without admitting its liability, agreed o make an ex-
gratia payment of $5000 o Mr 5, following the intervention of this Office. A
number of other persons similarly affected also received ex-gratia payments. The
RTA holds firmly to the view that the DRIVES system will record vehicles that
have been written off, to prevent these wrecks from being joined with major
identifiable components from stoden vehicles and re-registencd as occurred in this
case,

Generally, this Office was able to resolve matters or provide cogent and
satisfactory explanations (o complainants, alleviating the need to embark on
investipations. The processof formal investigations, doe o legislative requirements
and the need to observe certain natural justice principles, ane often expensive and
time consuming. Ilisb:ﬂfmg:invﬂmmbeﬂm raized with local modor
registry managers or even RTA regional managers. ‘Where this type of approach
is not successiul, mnplalm;:mn be put in writing to the Chief Executive of the
RTA. Only systemic problems or complaints containing prima facie evidence of
maladministration or unreasonable conduct will penerally be inquired into,

It is best o exhoust all avenues availlable through the RTA firs) before
approaching the Ombudsman,

Omibudsman Annuda Report 1992 7



C AUTHORITIES

CONTRACTING AND TENDERING

Government departments, 0 a greater or lesser degree, have always used non-
government companies or employees o do part of their work. From the briefest
consultancy to the largest capital works project, private firms and individuals
have camried out work which is essentially the responsibility of gpovernmendt.
However the requirements and expectations placed on government depaniments
are often, quite rightly, very different from private companies operating in the
markeiplace,

When they deal with a government depariment, the public expect that the
department will behave fairly and equitably. But having put its faith in the
selected contractor how does a depariment guarantee that the public will receive
reasonable treatment? Perhaps it relies on the probity of the contractor or on the
detail of the contract itself. Sometimes that is not enough.

Case Study 14

Darling Harbour Authority

As part of the construction of sporting facilities at Darling Harbour the
authority wanted to install lighting on some tennis courts at the complex. A
private and independent contractor was engaged to act as the construction
manager for the project. The contractor called tenders for the job in October 1991,
The documents stated that "late submissions may not be considered”,

Companies X and Y lodged tenders with the contractor within the required
time and the documents were sent by the contractors to a private fiom of lighting
engincers for assessment. Company Y was judged to have the better equipment
but company X initially won the contract becanse it was cheaper. The lighting
engineers unofficially informed company X that it had been successful.,

Six days after the closing date for tenders, and on the same day as the lighting
engineers sent their assessment (0 the contractors, company Y lodged a further
letter with the contractors saying it had made a mistake with its calculations and
reduced its price. With the preferred equipment and the new cheaper price
company Y was then granted the contract. When it was informed of what had
happened, company X complained.

No direct evidence was found to show that staff from either the contractor or
the consulting engineer provided information which would have allowed company
Y to readjust its tender price.

Howeverifthe tender had been let by the Public Works Department, the Water
Board or almost every olher statutory authority in NSW the late iender would not
have been considensd, or the project would have beenretendered. The matter was
put, hypothetically, to a range of other public authorites and organisations that
represent private industry. They all agreed that it was both undesirable and very
rare for late tenders of any sort 1o be acceptable, and certainly not withoul some
puarantes that any late tenderer had not had the benefit of prior information.

Clearly it is good for every organisation to be seen (o be cultivating an env
ironment which is conducive toethical conduct. For government authorties it is
essential. It is not just imporant 1o demonstrate that no improper conduct took
place, the authority must also be scen 10 be doing the right thing.
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In this case the Darling Harbour Authority revised its iendering guidelines 1o
include safepuards against the dangers of accepling late tenders, Presumably
these puidelines will be applicd not just 1o the authority isell as a tenderer, but
o any contractors the authority chooses 10 use 1o overses its tenders,

Case Study 15
Public Works Department

While under contract 10 PWD during the installation of a sewerage sysiem
north of Sydney, heavy vehicles belonging toa construction company worked on
an embankment at the rear of Mr M's house. Soon after it became evident that
arctaining wall had been damaged. In accordance with iis contract the company
assessed the situation, accepted liability and had the wall repaired by a
subcontracior, apparently to cveryone’s satisfaction. There was no indication
that the work had ever been inspected by PWD or anyone else to ensure it had been
completed to the desired standard.,

Maore than a year later, after heavy rain the wall collapsed alogether and
redirected flood waters into Mr M's house. A PWD engineer organised some
immediate help for Mr M, clearing rubble and draining the water away. Mr M
then made a claim on the PWD asking for the wall to be rebuilt once more and
suggesting that the earlier work had been unsatisfactory. The PWD wrote to Mr
M saying itrelicd on the carlier indemnity provided by the construction company,
which by this time had gone into liguidation,

Coincidentally, the same finm was the insurer for both the Department and the
construction company and it appointed a loss adjustor 10 now assess the matter.
After adelay Mr M staried to get negative feedback from the loss adjustor despite
previous verbal assurances that his claim would be OK. Finally, he received a
letter from the loss adjustor on behalf of the insurer baldly denying liability on
behalf of the PWD.

Mr M then wrote to the PWD asking for it to reconsider the case and (o repair
the wall and also o well him the reasons for denying liability. Public Works
informed Mr M that its insurance cover could be jeopardised by reconstructing
the wall and did not respond 1o the request for more information. It would have
been difficult to do 5o as there was nothing on PWD files at that time to indicate
exactly why the loss adjustor had rejected the claim. The project manager for the
sewerage scheme admitted during the Ombudsman's enquiries that he”d found it
hard, through the insurance broker used by PWD, 1o get the insurers to tell him
the reason for denial of liability.

The Ombudsman has consistently maintained that a5 & matter of natural
Justice statutory authorities should supply reasons for their decisions. Inthis case
it appears that the final decision concerning liability was made by a loss adjustor
for an insurance company without fully involving the authority. Understandably,
Mr M was unsure whether he was dealing with a public authority at all.

As a resull of the enquiries the Ombudsman suggested that PWD make sure
its insurers adopt a policy of giving clear reasons for denial of liability and that
the depariment amend its guidelines to make clear to claimants that it was PWD
making the decision.

Inaprompt and positiveresponse PW D accepted the Ombudsman’ s sug pestions
and consulted this office on altering its guidelines.
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Case Study 16

Roads and Traffic Authority

The BTA decided that it needed environmentally friendly paper bags o be
used as promotional bags at the 1991 Royal Easter Show, An RTA employee, Mr
M, was asked to contact manufacturers and gel quodes, At the prompling of a
more senior officer he was also told o contact Mr L, a privaie public relations
consultant currently working for the authority who had frequently done publicity
work for the RTA in the past, There were no strict tender guidelines in use for
small contracts such as this and Mr M simply rang around using the Yellow Pages
obtaining quotes by telephone or fax.

A senior employee of company P, Mr B, was asked to come in to discuss his
telephone quote. According to Mr B he was surprised when, during this meeting,
Mr M received a phone call from what turned out to be the consultant and Mr B
was asked to speak to him; @ man he had never met. Mr L proceeded to try and
pursuace Mr B that it was a pood idea if company P used him to co-ordinate the
paper hag contract. Mr B was surprised at this as Mr L did not manofacture hags
and could not make a profit on the job s he would have to employ a firm to make
them, It was then supgested that Mr B meet with Mr L before the RTA finalised
any contract for the bags. Neither the RTA employee nor Mr L recall the phone
Comversation

Company P, with its own art work section wanted to deal directly with the
ETA and faxed aquole the nexi morning, Later that day, Mr B and the consultand
met and Mr B was told that Mr L knew his company’s quoted price. Mr L denicd
this in evidence to the Deputy Ombudsman, This alleged forcknowledge didn't
concern Mr B, as he thought that the consuliant wouldn't be prepared 1o take a
loss on the job, Nevertheless, company P agreed to quote to Mr L for the bags
giving the same quote as to the RTA. The next day Mr L's company quoted to
the RTA. The price was slightly below that of company P. Mr L lodged an order
for bags withcompany P inadvance of any approval of hisquoted price, The ETA
accepled Mr L"s quote and duly paid him for the bags which were supplied to Mr
L throughcompany P. However Mr L'scompany expericnced financial difficulties
and company P wer ool paid for the bags. The RTA maintained these problems
were for the two private parties to sort out and continued to use Mr L as a
consultant.

The contern of company P is understandable. It appeared that the RTA
Favoured Mr L by involving him in the tender process at all. Clearly he was nol
asupplicrof the desined article, Company P's concern was heightened by its belief
that Mr L also had the benefit of information about company P°s price for the
bags. The tender process, as such, created a sitvation, by virtee of the open
tenders and sloppy approval process, ripe for abuse. The continued use of Mr L
as a consulmant by the RTA appears 10 condone his bad debt 1o the company,
which was incurred as a result of the RTA tender procedures, or lack of them.

Established Standards

The need for government departments and authorities o pursue the cheapest
and best means for supplying services is not in question. However nothing relieves
any statutory authority of the obligation (o behave reaconably and in line with
established legal and community standards.
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Inall of the above instances the use of a third party (a contractor’'consultant)
has resulted in conduct which would have been viewed harshly by this office had
it been perpetrated by the authority itself. Indeed in all cases there has been an
obvious lack of guidelines to govern the circumstances.

Inadditionthere is agrowing tendency forthe relationshipbetween government
departments and contractors to rely heavily on the almost unsupervised actions
of the contractors. Inall the cases mentoned the authorities seem tohave breathed
an audible sigh of relief and left the performance of the service to the private
sector, This is fine as long as the work performed is up to standard and, more
importantly, that the procedures used comply with accepled standards and malke
it clear that the public asthority ultimately refains responsibility.

Indeed, the last point is crucial in the Ombudsman's assessment of complaints.
Omly public authorities fall within the jurisdiction of this office, the actions of
contractors do not. To remain publicly accountable for expenditure from the
public purse all government authoritics must acknowledge that it is the authority
ftself which must accept final reponsibility for how money is spent.

Does THE OFFICE OF ABORIGINAL
AFFaIRS ADMINISTER ABORIGINAL
AFFAIRS?

Case Study 17

Last year aninvestigation wasconducted on centain aspects of the administration
of the Office of Aboriginal Affairs (OAA)

It arose from a complaint 0 the Ombudsman by the Toomelah Local
Aboriginal Land Council and the Toomelah Aboriginal Cooperative about the
lack of various povernment services and the levying of rates.

Appalling living conditions at Toomelah were broaght into focus in 1983
following an enquiry by the Human Rights and Equal Opportunity Commission.
Justice Marcus Einfeld reported on the failure of the State government and the
local council o carry out their functions. He found that the (State) Ministry of
Aboriginal Affairs, the authority most able toinfluence State andlocal government
authorities, abdicated its responsibilities o the Toomelah community, The
ministry was abolished in 1988 and in its stead, the government immediately
established the OAA, which became part of the Premier's Department.

The OAA iz a central coordinating agency; it described its role in a mission
statement issued in December 1990 as:

# 10 assist and advise the Premier on the efficient effective
and co-ordinated management of Aboriginal policies,
legislation, programs and issues;

# [0 assist Aboriginal people and communities to achieve
self management, economic independence and to enhance
their image within the peneral community.
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Following Justice Einfeld's report, there were immediate responses from the
public authorities involved. The OAA had direct involvement in monitoring the
made by those public authorities. The office also accepted the chair

pasition of the Toomelah Co-ordinating Committee previously run by the Moree
Plains Shire Council but wound up the committes on 21 March 1991 giving as
its reason that the major government priorities for Toomelah had been achieved.

Complaint About Rates

The investigation under the Ombudsman Act identified areas of major
maladministration on the part of the OAA, the most serious being in regard to the
rating of Aboriginal land.

The office failed to comprehend that the Toomelah Cooperative is entitied to
exemption from the n of rates under the long-standing provisions of 5
132(1)d) ofthe Local Act, because itis aCommunity Advancement
Society under the Cooperation Act. The investigation revealed that S 132 (1){(d)
is being administered inconsistently by local authorities in NSW. A number of
cooperatives and registered companies having charitable purposes, including
some church and ex-servicemen's organisations, are accorded their entitlement
to exemption as are certain urban Aboriginal cooperatives on the basis of their
charitable purposes.

There has been a lack of sufficient research into the rating of Aboriginal land
by the OAA and this has resulted in discrimination against raral Aboriginal Land
Councils over a number of years.

Rate Indebtedness

S 44 A(1) of the Aboriginal Land Rights Act provides that where local
government rates have been unpaid for one year, the NSW Aboriginal Land
Council assumes responsibility for the debt.

NSW Aboriginal Land Council advised this Office that the total amount
outstanding to Moree Plains Shire Council for the Toomelah rates account was
$24.600. The total indebiedness to shire councils across rural NSW in respect of
Aboriginal Land Council and cooperative land was estimated in 1991 at $1.6m.

Deespite the mission of the OAA o advise the Premier on the efficiency and
effectiveness of Aboriginal legislation, it neglected 1o advise the Premier of the
consequences of S 44 A( 1) of the above Act, and of related Aboriginal programs.

Other Inadequacies in Administration

In responding to Toomelah's housing and road maintenance problems, the
OAA failed to properly evaluate the community's financial capacity and its
ability w attract funding. Although engaged in discussion with Toomelah
representatives on those problems, the OAA failed to recognise that since 1986
Toomelah had ceased to receive annual allocations from the NSW Aboriginal
Land Council (§103,000 per year), and in fact had lost its funding status, During
this time there were acoelerating problems from the malfunctioning of the water
and sewerage systems, and rectification required both funds and expertise in
considerable measure,

Nonetheless, in March 1991, the OAA wound up the Toomelsh Coordinating
Committee saying that the povernment’s priorities had been achieved. The
decigion and the office”s reasoning place the credibility of the OAA in doubt. An
inspection by the shire council established that the pump at the sewerage station
was nol working. The area was polluted with sewage solids and blocked further
with paper. Part of the water supply was broken. There were outhreaks of
hepatitis and gastro-enteritis. Community health was clearly at risk.
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The OAA failed in its mission 10 assist Aboriginal communitics, and failed to
coordinate the management of Aboriginal programs toachieve attainable practical
resulis.

Community Policing

The Patrol Commander at Moree has now established a consultative commitiee
for the border towns of Goondiwindi, Boggabilla and Toomelah with support
from the Queensland police. This action largel y appeases the complaint about the
absence of community policing.

However, confusion exists at Toomelah about the rights of police to access
Aboriginal land council land. An instrection issued by the Police Commissioner
as far back as 1987 included a suggested form of agreement which can be reached
between the police and Aboriginal communities in such cases,

The uncertainty about access was brought 10 the notice of the OAA following
a series of disturbances at Topmelah. As far back as December 1989, the office
raised the prospect of writing to the Police Commissioner on the matter but failed
0 do 50 subsequently. The OAA avoided the examination of this aspect of
Aboriginal/police relations locally and, indeed, statewide. It is an area of
Aboriginal administration which should be addressed in a community policing
contexi rather than lefi to be addressed reactively,

Conclusion

The investigation has confirmed the great need to maintain acentral
agency for the administration and management of Aboriginal affairs.

The failures and inadequacies of the OAA identified in the investigation
sirongly suggest, however, that there should be an audit or review of the way it
operates in the future.

Status of the Investigation

The Premier, as the Minister responsible for Aboriginal Affairs, has been
furnished with a copy of a draft report on the investigation in which the
Ombudsman has recommended thai:

1. anamendment be made tothe Aboriginal Land Rights Act
for the mandatory exemplion from rates under the Local
Government Act of land owned by any Aboripinal land
council whose activities are charitable and when that land
is used for purposes of the charity .

2. the Office of Aboriginal Affairs request the Director of
the Department of Local Government to issue a
memorandum to local government authorities reminding
them that land which is cwned by Aboriginal land councils
or cooperatives, whose activities are charitable and such
land is used for the purposes of that charity, is land o
which an exemption under section 132(1)(d) of the Local
Government Act applies.

3. the Office of Aboriginal Affairs calls a summit with
representatives of its own office and the relevant public
authorities, to discuss strategies (0 assist Aboriginal land
councils and co-operatives which meet the definition of a
charity, to obtain exemptions from rales.
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4, the Office of Aboriginal Affairs conduct research (o
identify the Aboriginal communities where there is a
deprivation of basic government services, and to prioritise
thase communities where health is a1 fsk

5. the Office of Aboriginal Affairs conduct a review of the
relations between Aboriginal land councils and the police
regarding access to land council land and consult with the
Commissioner of Police reganding community policing
programs generally.

Communimy HousING AND
DepaARTMENTAL Brick WaLLs

Case Study 18

In October 1990, a letter was sent to the Ombudsman which complained
primarily about the Department of Housing's failure (o answer cormespondence.
[nidally, it seemedthe specific complaint could be resol ved readily. But when this
office began to make enguiries the communication problems turned out to be only
the tip of the iceberg, and by June 1991 a formal investigation was begun.

‘The investigation focused on the administration of a federally funded program
which is run by the New South Wales Department of Housing. The Local
Government and Community Housing Program was introduced by the Federal
Government in 1984 as a specific purpose program o enable local government
and community groups 1o cxpand long term rental housing options for low to
moderate income and disadvantaged groups.

An unusual aspect of the program is its focus on tenant participation in the
identification of housing need, design of suitable housing and ongoing self-
management. The program also is the main source of public funding for rental
housing cooperatives.

The Federal Government provides the funding, but each state administers the
program, The system established in New South Wales has been marred by lack
of communication, delays which seem to have become endemic and a mystifying
tangle of bureaucratic procedures.

Chne of the immediate noticeable results of this poor administration was the
level of unspent funding. According to the depariment’s figures, at June 1991 it
had received a total federal allocation of $36,458,000 for the seven vears since
the program's inception, $36,361,035 had been approved for expenditure, but
only about $19,363,046 had actually been spent. The department was, therefore,
holding approximately $16.997.989 and interest camed on this sum was being
treated as income for general departmental operations along with interest accrued
on all other funding sources. While not expressly outside the program guidelines,
the ethics of this conduct is cerainly questionable.
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The conduct made the subject of investization was:

i) the delay by the department in processing of applications
for funding under the program;

ii} actions by departmental officers to keep organisations
informed of the status of their applications for funding;

iiii}) action or inaction of departmental officers in relation to
the establishment of procedures to facilitate the completion
of projects approved for funding.

As the investigation is not yet complete, the findings and recommendations of
this office will be reported when it is finalised.

Itis worthnoting that the size and complexity of this investi gation has required
almost the full attention of an experienced investigation officer for a twelve month
period. This is a considerable dedication of office resources.

During the course of this investigation, complaints were received about the
departiment” s administrationofother commumnity housing programs (most notably
the Community Tenancy Scheme and the Crisis Accommaodation Program). It
was decided that the Office was not ina position toundertake further investigations
of similar scale intothe Department of Housing at this point in time. Accordingly,
these complaints were referred to the new Minister for Housing so that his newly
appointed Director of Housing had an opportunity toresol ve the issees before this
Office took any positive action. The Office maintains an oversight of the internal
departmental enguiry,

mmmwwmmwmmmwwmm
independent consultant examining the depaniment s construction and
functions as a result of the findings of the Royal Commission into the Building
Industry.

Boarp GAMES

Case Study 19

A Higher School Certificate student complained that his HSC mathematics
marks were withheld by the Board of Stodies, following allegations that the
student had foreknowledge of the mathematics exam questions. Withholding
those marks meant the student could not be awarded his Higher School Certificate.

After preliminary inquiries, a formal investigation was launched, The issues
concerned the way inwhich the board had informed itself of the facts of the case,
whether the student had been denied procedural fairness, whether there had been
prejudgment of the case and whether the decision of the board was one fior which
reasons should be given.

The investigation involved a detailed re-analysis of the considerable volume
of evidence in the case, including an analysis of the mathematics exam questions
and related mathematics problems and their answers.

A statement of this Office’ s Provisional Findings and Recommendations inthe
case was forwarded to the board on 29 June 1992. Afier the grant of two
extensions of time, the Crown Solicitor who is now acting for the board in this
case, provided a detailed response which is being considered at the time of
publication.
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DousLE Pay DouBLE DeLAY

Case Study 20

Mr X complained to the Ombudsman that the Office of State Revenue (O5R)
refused torefund a duplicate stamp duty payment made on a property transaction.
The sum involved was $15,000. Mr X also complained he had been required to
pay alate fee on the duplicate payment although the oripinal payment was made
within time. The late fee was also $15,000, being 100 per cent of the stamp duty
payment.

The complaint arose afier Mr X changed solicitors part way through the
transaction. His former solicitor refused to release any of the documentation and
the transaction could not proceed without the stamped memorandum of transfer,

Mr X's new solicitors attempted to get a duplicate memorandoum of transfer
stamped, but the OSR refused because the soliciiors were unable o produce the
receipt number issued when the original stamp duty payment was made, The OSR
record system is accessed by using the receipt number issued with payvment of the
stamp duty,

To enable the transaction o be finalised, Mr X paid a duplicate stamp duty
fee. He then attempted to ged a refund of the original payment from the OSE.
Unfortunately he was in the same predicament as the receipt number was still
unavailable to him, The OSR, however, did not at any time inform Mr X they
could in some instances find the receipt number by scarching their cashier's
journal rolls (cash register rolls).

Mo Form Mo Proof

After a request by this Office to search the rolls, the receipt number was
located but the application form submitted at the time of payment of the stamp
duty could not be located. The OSR informed this Office that although the receipt
number had been found, it was insufficient proof on it's own to allow a refund
because the OSR were unable to verify whether a refund had already been paid.

Prior to the computerisation of their records system the OSR manual system
employed two cancellation methods 10 ensure a refund had not been previously
paid and when a refund was paid, a second refund would not be paid.

The application form was viewed to ensure no previous refund had been paid
and then notated o the effect a refund was paid. A similar check and notation was
made on the original stamped documents and the stamp was then cancelled.

In Mr X's case, the original application form could not be found and,
therefore, no check or notation could be made. The OSR insisted that without
being able to notate the application form there was no way they could ensure that
a later refund would not be made in error. According to the OSR this situation
made it essential to view and notate the original memorandum of transfer held by
Mr X's first solicitor before a refund would be considered.

The OSR also was concerned that an application for arefund could have been
made by a party not entitled to 3 refund because Mr X's first solicitor held a
stamped memorandum of transfer that had not proceeded to title.

While the care shown by the QSR to prevent the possibility of a double refund
being paid in this case is accepted, it would appear 10 have been somewhat
exagperated,
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Dummy Applications
According to advice from the OSR, prior to computerisation if a refund was
sought and the original application form could not be located and a manual check
determined that duty had been paid, a dummy application form was created for
the purposes of a refund. The dummy application was then filed as if it were the
original. Had this been done in Mr X's case it would have overcome one of the
major problems cited by the OSR as a reason for refusing the refund,

The OSR also was ina position to check whether a refund had previously been
made by searching their cheque register. This action would have overcome the
need o view the unavailable memorandum of transfer held by Mr X's first
solicitor,

While it is acknowledged by this Office that Mr X's first solicitor held a
stamped memorandum of transfer that had not proceeded to title, the OSR had
checking systems in place which were designedto prevent such occurrences. Also
when asked by the Ombudsman to confirm whether a solicitor could apply for a
refund without the signature of the original purchaser, the OSR advised that
although an application for a refund is usually on behalf of the purchaser by a
solicitor, the formal request for the refund can only be by the purchaszer. Given
that Mr X, the applicant in this case, had enpgaged another solicitor, any
application made by his former solicitor without Mr X's authority would be
dhisallonanad.

Mr X has now received his refund of $15,000 for the duplicate stamp duty
payment. However the OSR was only prepared to pay Mr X his refund afier he
came 0 an arrangemént with his original solicitor. Under this arrangement the
solicitor agreed to present the original contract on the condition that a portion of
the refund monies be signed over to him, presumably for outstanding fees.

Throughout the Ombudsman’s investigation, the OSR insisted that because
the stamp duty was paid under the manual system no records of the refund couald
be entered onto the computer, This was why the OSR considered it essential 1o
view and notate the contract held by Mr X's first solicitor, as well as notating the
original application form. This, they said, was the only system they had to prevent
the possibility of a double refund.

When the OSR agreed 1o refund the duplicate stamp duty payment to Mr X,
they requested that Mr X's second solicitor forward 1o them the contract he held
on which the duplicate stamp duty payment was made. The OSR wanted this
contract so they could notate it to the effect that no refund was payable on it This
was (o prevent any future claims for a refund on this particular contract.

Although the solicitor told the OSR that the coniract had been sent to them via
the document exchange, the OSE has never been able o locate it

When the Ombudsman acked the OSR how they could overcome this problem
- it being the converse of the previous situation where Mr X's first solicitor held
a contract that the QSR believed may become the subject of a later refund claim,
the OSR informed the Ombedsman that Mr X's refund claim would be entersd
onto their computer system and this would prevent any future refund claims.,

It appears incredible that the OSR could so easily remedy this particular
situation by a computer nodation, yet they could not or would not make such a
computer notation (o allow Mr X his refund previously.

The late fee payment of $15,000 paid by Mr X has now also been refunded
by the OSR.
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Late Fee

The Ombudsman raised with the OSR the applicability of the late fee on this
transaction, The OSR said that they considered it was properly imposed because
the second lodgement relating to the same transaction was outside the relevant
period - even though the first lodgement had been paid within time.

The OSR has a discretion to waive or to refund late fee payments in
exceptional circumstances. Prior to the Ombudsman raising the issue, it would
appear the OSR did not consider Mr X's situation as exceptional.

The OSR also said that any claimants had to apply and that as Mr X or his
second solicitor had mot applicd for a refund or a walver it had oot been
considered. Given that Mr X's second solicitor had met with OSR representatives
on at least one occasion and had spoken to them over the telephone at other times
about Mr X"s refund, it seems incredible that discassion about the Tate fee had not
occurred. The Ombudsman also consideraed it unreasonable that the OSE did not
raise the question of a waiver of this payment with the solicitor given the
exceptional circumstances,

After advice from this Office, MrX's second solicitor submitied an application
to the OSR for a refund of the late fee payment and the refund was subsequently

Although it was acknowledged by this Office that the circumsiances of this
complaint wene unusual, the QSR had the means to resol ve Mr Xs problem when
it first arose and even to prevent it occurring. The OSR had the means 1o verify
the original stamp duty payment and therefore negate the requirement of a doable
payment. Evenat the point when the duplicate stamp duty payment was made, the
OSR had the means toresolve the matter, Theiradministrative system would have
enabled them to verify the duplicate payment and the procedures would have
prevented the possibility of a double refund.

The conduct of the OSE in this matter was found tobe unreasonable and based
on irmelevant considerations within the terms of the Ombudsman Act. As both
refunds had been received by Mr X, the Ombudsman recommended the OSE
conduct a management audit o ensure consistency in relation w refunds of stamp
duty. He also recommended that the OSR make a writien apology 1o Mr X,

The O5R has advised both the recommendations were implemented.
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CHAPTER Six

FHEE'V' -
INFORMATION
COMPLAINTS _




INTRODUCTION

The following section comprises the Ombudsman's annual report on his
obligations under the Freedom of Information Act 1989, as required under section
68 of that Act (as amended on 17 December 1991).

For the first time, this report includes a summary of the majority of complainis
under section 52 of the FOI Act received by the Ombudsman during the year,
Hopefully this information will illusiraie how the Act is being used and will
contribute 1o a better understanding of the Act in the community generally. As
well, we hope it will help the smallish band of FOI specialists who, on a daily
basis, are struggling to interpret the Act correctly in an environment which has
a paucity of NSW legal precedent.

Also included are annual statistics, articles on various matiers and some
detailed cases.

FOI Statistics

During the year 1991 - 1992, the Ombudsman received a total of &4
complaints under section 52 of the FOI Act. This figure virmally was identical
o the number of complaints reccived during the previous financial year.
However, what is apparent is the increasing number of complaints involving
complex material and voluminous documentation, necessitating a growing
number of formal investigations by the Ombudsman. As observed in last year's
annual report, requests by individuals and groups for more sensitive and complex
documents appesr 1o coincide with anincreasing awareness and a more thorough
understanding of the FOI Act.

Thirty four complaints were carried forward from the previous year and
seventy two complaints were finalised. The table below shows the outcome of
these finalised complaints according o category.

FOI Statistics
Outcome Number

No jurisdiction 8
Declined without any anquity 10
Daclined after praliminary enquiry 41
Resolved after praliminary anauiry
Investigation discontinued 8
Finding under section 26(1)
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Twenty six complaints from previous years were carried forward into 1992-
93. The Ombudsman currently isinvestigating nine FOI complaints and anticipates
delivering uptofive final FOI reponisunder section 26(1) of the Ombudsman Act.
In relative terms, asignificant number of FOI compladnts are formally investi gated
by the Ombudsman when compared to the percentage of complaints which
proceed to formal investigation in other areas of the office’s jurisdiction.

An encouraging trend in the last year has been an Increase in the number of
agencies which, when investigated by the Ombudsman, realise the error in
exempling some or all documents and subsequently release the documents o the
applicant. Such a conciliatory move by the agency usually resolves the matter,
allowing the Ombudsman 1o discontinue the investigation, mallifying the need for
a lengthy, sometimes complex, formal report.

During the year the Ombudsman recelved oaly two applications for documents
he holds. The first of these related to documents concerning a complaint made to
the Ombudsman. As the documenis periained o the complaini handling,
investigative and reporting functions of the Office, which arc exempt from the
provisions of the FOI Act under Schedule 2 of that Act, the request was denied.
The second applicant sought documents concerning a position he had applied for
al the Office. This request related w0 material which was not exempt under
Schedule 2. However, before any formal processing of the application occurred,
the applicant decided o withdraw his application.

No Statewipe StatisTics or REPORTING

Regulations covering the Freedom of Information annual reporting requirements
of government agencies formerly required specific, detailed and complels statistics
in a specified format from every agency. These were collected and compiled by
the FOI Unit of Premier’s Department.

The first year of operation of the Act was described by the FOI Unit in the
1989-90 FOI Annual Report, which displays the high quality of the statistical
gathering system which the unit developed. The FOI Unit was disbanded before
it made a second annual report.

On 17 December 1991 the reporting requirements insection 68 of the Act were
mn%m“nmhmmermhlnfmfhmmﬂ@mmFﬂ[
obligations, for submission to the minister responsible for the agency. The
amendments provided that these annoal reports could be included in each
agency's general annual report.

Although the amendments also provided that regulations could be made
governing the information to be included in agencies” FOT annoal reports, and the
form in which anmual reports were 10 be prepared, no such regulations have been
miade,

The consequences of these amendments and of the lack of regulations, are:
1 There is no longer any provision for a compilation of FOI
statistics from each agency which would describe the
operation of FOI in NSW.
2 Neither is there any standard for FOI statistical

information, or for the form in which it is to be reported
annually by individual agencies,
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With no overall compilation or set reporting standards there will be many
hundreds of FOI annual reports, almost all of which will be published within
general annual reports, all containing differing types of information and all
presenting that information quite differently.

It will be very difficult to collect this information and it will without doubt be
impossible 1o analyse.

Just as many agencies shorichange the public by publishing summaries of
affairs which lack most of the information for which the FOI Act intended them,
this Office believes the lack of regulations covering FOI reporting requirements
will lead to FOI annual reponts of seriously inadequate content and format. This
Office also predicts many agencies will fail toreport at all as nocentral unit exists
o monitor and to repont upon specific FOI compliance.

In any case, there is no doubt the new regulations prevent any useful analysis
of the operation of the FOI Act in NSW. This will make any systematic review
of the Act by Parliament very difficult.

The lack of any regular analysis of the operations of the Act also makes the
Ombudsman's task as an external reviewer of agency decisions under the Act
very difficult. His decisions must be made in the vacuum created not 