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1 Anmual Eeport 1991

Introduction

Under section 30 of the Ombudsman Act, the Ombudsman of New South Waks is
required to submit an annual report 10 the Premier for presentation 1o Parlisment. This
is the sixteenth such annual report and contains an account of the work and activities of
the Office of the Ombudsman for the twelve months ending 30 June 1991, This report ako
includes an account of the Ombudsman’s functions under the Police Regulation
(Albegations of Misconduct) Act, as required under section 56 of that Act. Marerial
requirgd in terms of the Annual Reports (Depariments) Act i inchsded in the report,
Developments and issees corrent at the time of writing  (Auvgust 1991) have been
mentioned in some cases in the interest of updating material

The Ombudsman during the period of this report was Mr D E Landa.

Charter

The CHfice of the Ombudsman of New South Wales was established under the
Ombudsman Act, which was assented 1o on 18 October 1974 and, with the exception of
Pari IIT of the Act, commenced on that date, Part [IT, which enabled complaints sbout the
conduct of public autharities 10 be investigated, commenced on 12 May 1975, From 1
December 1976, the Ombudsman wis empowered to investigate certain complaints against
local government authorities and in December 1986 that power was extended to enable
him fo investigate the conduct of members and employees of local government authosijes.

The Police Regulation (Alkegations of Misconduct) Act, giving the Ombudsman a role in
the mvestigation of complainis against police, came into force in 1978 A significant
expansion of that role occurred in February 1984 when the Office of the Ombudsman was
given the power of direct reinvestigation of complaints about the conduct of police officers.

AL the time it established the Office of the Ombudsman, the then government said,
" there is a need for an independent official who will approach in a consistent way, having
regard to the justice and merits of each individual case, complainiz made o him on
adminsirative decisions ",

The need for independence of the Office of the Ombudsman was recognised by the
statutory appointment of the Ombudsman, his deputy and assistanis, and was reinforced
in February 1984 by the declaration of this office as an "Administrative Office” under
the then Public Servioe Act. The introduction of the Ombudsman Amendment Bill in
April 1989 proposed that approval for the appointment of the deputy Ombudsman and
pssistant Ombudsmen be removed from Cabinet to allow the Ombudsman control over
those appointmenis.

As well, a joint parliamentary committee was established in December 1990 to oversee
the Ombudsman’s office, These changes are discussed in more detail elsewhere in this
report.

Part1
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In Movember 1987, the Ombudsman was declared to be an inspecting authority in terms
of the Telecommunications {Interception) (Mew South Wales) Act. Assuch, he is required
to regularly inspect the records of those authorities which are able to seek warrants 10
intercept telephone calls. The Ombudsman is precluded by law from reporting the resuits
of inspections in the annual report.

©n 1 July 1989, the New South Wales Freedom of Information Act commenced. Changes
to the Ombudsman Act in January 1991 meant the Office of the Ombudsman was no
longer subject to the FOI Act in relation 1o jis complaint handling, imvestigative and
reporting functions. The office maintains its role as a body of external review under the act.
Thes: changes are discussed elsewhere in this repart

Aims and ohjectives

The primary function of the Office of the Ombudsman is to receive and investigate
complaints about matters of administration, inchuding determinations about the relesse
of information under the Freedom of Information Act, within the New South Wales public
sector, and about the conduct of police and to report the findings of imvestigations 10 the
authority concerned, 1o the responsible minister and, if necessary, 1o Parliament.

The office receives many oral and written complaints. The office employs five assistant
investigation officers who, amongst other things, deal with enquirics from the public; they
assess enquiries and, if a matter falls within the jurisdiction of the Ombudsman, suggest
a writien complaint be lodged. If this office is unable to help complainants, they are
referred to other State or Federal government organisations or non-government
organisntions which might be able o assist.

Access
Access 1o the Office of the Ombudsman is not restricted in any way, by reasons of
residence, citizenship or othe rwise,

The official address and telephone number of the Office of the Ombudsman is:

3rd Level

580 George Street

SYDNEY NSW 2000

Telephone: (02) 266 - 1000
Toll free telephone: (DOE) 451-524
Facsimile number: (02) 283 -2911

The office is open to the public between 9 am and 5 pm, Monday to Friday.
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Management and struciore

Principal Officers
The principal officers of the Office of the Cmbudsman are:

David Lanca, Attorney at Law Ombuodsman

John Pinnock, BA LLM [Syd) Deputy Ombudsman

Gregory Andrews, BaA (Hons) Assistant Cmbudsman

Kieran Pehm, BA LLE Assistant Ombudsman

Peter Wilmshuorst, BA (Syd) B Leg 5. Principal Tovestigation
{Macg) Oiffices

Sue Bullock, E Soc Siud [Syd) Executive Officer

Mo member of the staff of the Ombudsman’s office i 2 member of a significant statutory
body by virtue of any association with this office. The Assistant Ombuwdsman, Mr G
Andrews, i a non-voting member of the Prisoners Legal Service Advisory Sub-Commitice
of the Legal Aid Commission

Corporate Plan

The Ombudsman’s office does not have a corporate plan having been given exemption by
the then Premier, Mr Wran, from preparing five year plans. In recent times, with the
increasing complexity of the office’s operations, competing demands for limited resouroes
and the introduction of the Senior Executive Service, the Ombuadsman decided it was now
appropriate and important for the office 10 develop a corporate plan. Having made this
decision in early June 1991, preliminary discussions were held with the Director of the
Strategic Management Division of the Dffice of Public Management {OPM) in relation to
personne] to assist senior management of the Chmbuedsman’s office, by acting as facilitators
ot @ corporate planning workshop, This approach 1o OFM followed previous discussions
between the Ombudsman and the Director of the Sirategic Management Division during
which the general services of the division were actively advertised and their expertise in
puhblic sector corporate planning area promated in particular.

The Ombudsman was provided with oral advice that approval had been given by the
General Maonager of the Office of Public Management for the Director of the Strategic
Management Division and a colleague to facilitate a corporate planning workshop - a first
step in the development of a corporate plan. The recording of the subsequent sequence
of events is important, not only because of the legislative requirements applicable to
annual reports, but because it goes to the status of the Office of the Ombudsman.

It should be noted that not only was the use of OPMs consultancy services the most
economical available, and thus in line with Government policy of exercising economic
restraint, but the personal references provided 10 the office by other public sector chief
exccutive officers attested to the expentise of these consultants on public sector corporate
planning issues. Obviously, these references accorded with the subsiantial promeotional
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material igzued by the Strategic Management Division of OPM and from time 1o time in
the "Strategic Management Briefs" published by OPM.

When no reply was received to the Ombudsoan's letter of 18 June 1991 seeking 1o confirm
ofal advice of the availability of the OFM, numerous telephone calls were made 10
expedite the matter. This was important as a venue had been booked for the conduct of
the workshop. While subsequent cvents are outside the period required to be covered in
this report, it is important they be disclosed bere.

It was most disappointing and surprising when on 15 July 1991 telephone advice was
received from OPM that the Deputy Director-General of the Premier's Department had
withdrawn approval for staff of the Strategic Management Division o conduct the
workshop. The reasons supplied were that the Ombudsman’s office had enough funds to
pay a private consultant 1o conduct the workshop and, in any event, stafl of OPM were too
busy with other work.

This decisicn appears to have disregarded the Ombudsman’s Report to Parliament of 21
June 1991 on The Effective Functioning of the Ombudsman’s Office and & maintenance
dispute lodged with the Treasury, both of which reported on the inability of the Office of
the Ombudsman 1o maintain services ghiven the reduction of the office’s financial resources.
Quite apart from the Deputy Director-General's disregard of these factors, the
Ombudsman alsowas extremely disturbed by this decision given the contradictory direction
given in the Premier's memorandum No. 19-17 issued on 26 June 1991 in which he advised:

In the current economic climate, it is imperative to critically assess all expenditure
and maintain a tight control on costs,

The QOffice of the Ombudsman clearly has severe resource limitations and it i imperative
thiat all costs are assessed critically to ensure valoe for money. The approach to OFM, it
would seem, is well justified and in line with government policy.

The Ombudsman spoke directly to the Director-General of the Fremier's Department
about this matter and wrote 1o him on 17 July requesting an urgent review of the Deputy
Director-General's decision. On 26 July 1991, the Director-General advised than the
Premier had given a higher priority 1o the Sirategic Management Division nssessing various
depariments’ strategic plans and performance agreements and that perhaps Strategic
Management Division staff would be available 1o assist "later in the year”. Mowhere did
the Director-General’s ketter address the prior commitment of OFM's general manager
to provide the consulting service 1o the office or the fact the workshop was to take place
on o weekend and require at most two or three days of preparation. The disruption or
imposition on OFPM staff would thus be negligible.

Subsequently the office was advised, after further negotiation, that OFM staff could be
made available for a workshop. Arrangements were made for the workshop to take place
on 6-8 September 1991, At the time of writing, the corporate planning process within the
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office had commenced, the workshop was highly productive and staff were actively involved
and committed to the process continuing. The production of a corporate plan can only
enhance the eificient operation of the office,

Program evaluation

Dwring the year a direction was received from the Premier's Department that all agencies,
inchuding this office, were required to incorpaorate program evaluations into their corporate
and strategic planning process.

This office wis previously exempt from program evaluation, but is now required to report
the results of such evaluations in its annual reports

This office algo is required to prepare an annual program of evaluations, which woulbd
oceur during the annual corporate plan review,

Az outlined in the section above, this office has embarked on a corporate planning process
and one of the outcomes will be the clear identification of office programs and sub-

prOgrams.

Besides the likely changes Nowing from the corporate planning process, the office currently
hies in place a number of programs.

Some of these are likely to continue once the process of identifving all office programs i
completed and future programs are setthed

Future annual repors will identify the rolling plan for program evaluation prepared as
part of the office management process,

For the purposes of this report, a limited evaluation was made of a currently dentifiable
program likely to continue in the future. [t served as a learning experience and provided
@ guide 1o future evaluation,

Program evaluated
The office’s Public Enguiry Service (FES) has operated ever since the office was created,
but now involves a clearly identified group of staff and requires significant of resources.

Amyone contacting the office for the first time with an enguiry or complaint, other than
in relation o FOT matters, is dealt with by PES stafl.

Reasons Gor evialustion

In dealings with government agencies or the police, citizens need a source of information
and advice as to their general rights and what to do when a grievance arises. Also, they
need (o know what remedies ane available,
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There are several sources of such advice within the community and this office is one such
EOuTCE,

It is a characteristic of any body dealing with complaints and calls about existing or
potential problems that it will receive calls seeking advice about any problem or perceived
problem, whether the matters are within the ambit of the body’s functions or not,

Evaluation of the PES program will help the office to assess more accurately the range and
the wvpes of advice needed by the public and 1o adjust or develop other programs.

The cost of the PES is significant and represents about 10,56 per cent of the recurrent
salary expenditure of this office and wies the services of a minimum of five staff (EFT).

Relation to other corporate objectives

The program is related 1o the primary objective of the office, i, the receipl and
investigation of complaints that might properly be made the subject of an investigation
under the Ombudsman Act or the Police Regulation (Allegation of Misconduct) Act.

Program ohjectives
The PES operates to:

. provide advice to callers about matters that can or cannot be the subject of an
investigation by this office;

L provide advice to callers to enable problems 1o be dealt with in an alternate way,
such as by selfhelp or legal action, 20 a3 1o deflect contacts with this office that
might lead to more costly contacts by way of written approaches requiring written
responses and diversion of resources from other programs;

] to provide information, based on the nature of public enguires, thal may be
relevant to pther activities carried out by the office; and

L] 1o et s o referral point, where podsible, in relation to endguirics unrelated o the
functions of this office.

Performance indicators
Initindly, these comprise a record of the number of calls dealt with and the subject of the
call Some additional categories are inchuded for this exercise.

For the purposes of this preliminary evaluation, the objective was 10 assess the calls
covering matters within the jurisdiction of this office, compared to calls on subjects outside
its ambyt

Assessing the quality of advice provided abways is a problem in any enterprise, but steps
can be taken to do this and may be examined for the future,
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Quakitative and quantiative mdicators will be developed subsequent to the corporate
planning process and will be reported in the future.

Evaluation results
In 1990/91 year 710 calls were received by the PES. For the purposes of this evaloation,
a total of 1133 calls {13 per cent of the iotal) were examined.

In terms of whether the calls were related 1o an issue affecting a NSW state or local
government or police function, the breakdown was as follows:-

MSW/ Local Goveriiment or Police; 00z TRON

[within jurisdiction)

Non NSW Government: 231 20.0%

{outside jurisdiction) Al P Jea
1133 1iNL(FFR

In looking at those matters covered by the 2001 per cent of ealls unrelated 1o NSW public
authorities, the cills concerned conduct in wo areas;

Commaonwealth Government activity: 53 3% (4.6% of towl calls)

Private contractual disputes: 178 7% (15.7% of towl calis)

It is to be expected there will be some confusion between Commonwealth and State
agencies, but the high number of calls about private disputes can be attributed 1o 4 lack
of ewareness of the role of the Ombudsman.

In particular, this is apparent in relation (o the number of calls (about &0 per cent of those
178) received about private banks. There exists a private complaints handling company
called the Banking Ombuedsman and, guite simply, there is some confusion arising as o
result of the we of the name, Comment wos made inthe 1988/89 Annual Report about the
likely misleading effect of the Banking Ombudsman name. Those comments appear 1o
have been justified. As the name has been approved for registration by the appropriate
regulatory authorities, no further comment is appropriate, but it must be noted that
proposals for an insurance industry ombudsman, if adopted, would pesult in even more
public confusion.

Linder the terms of Schedule 1 of the Ombudsman Act, 2 number of classes of conduct are
excleded from the jurisdiction of the office, but in terms of contact with this office a call
on an excluded matter still means the person has correctly identified this office asa place
ta comtact for advice, even if the result is advice 10 pursee some alterniste means of redress.

In looking at the calls received about NSW government conduct {including local councils
and the police) the numbers were as follows:-

Part 1



Annual Report 1991 B

Written complaint sugpested: 297 32.9% (26.3% of total callz)

Premature - caller told 1o 210 BI% (186%™ " )
raise matter with authority

Complaint Declined T 0% (06% " " ")
Excluded under Schedule 1 100 1L1% (BB% " " 7 )
General enquiries about Office 288 1M (L6 " ")

B0Z  10L0% {7999 of total calls)

Notable is the large number of callers who sought the intervention of this office prior to
bringing their complaint to the attention of the senior levels of the authorities in question.
In some cases, the callers hid been dealing unsuccessfully with local staff of the authority.
In others, they were simply uneware of how 1o deal with a large bureaucratic organisition.

Equally notable is the insignificant number of complaints where the advice given was that,
even though the complaint was within jurisdiction, i1s nature it was such that if a written
complaint had been made the office would have declingd the matter.

General enquiries covered those cases where people wanted 1o know what the office did
or where they niight et alternate advice. Usually no specific action wias sought from this
office, but it may well be the person returned on & subsequent occasion with a more
specific request. [t was not possible 1o establish the frequency return calls,

Proposed action follvwing evaluation
This evaluation was only a limited attempt to examine a program, but based on the sample
of public contacts a number of Bsues might be addressed for the future:

L] booking at the broad issue of the level of awarencss of the existence of the Office
of the Ombudsman, as well as its role;

. assessing the results obtained by citizens who acted on the advice given following
contact with this office;

. focusing on the public authorities receiving the most volume of telephone
comptainis 1o streamline referring complaints received o enable direct resolution
between the complainant and the authority without the need for any other direct
intervention;

. redesigning the statistical system in conjunction with the staff concerned to record
more useful data or to make greater use of ad hoe surveys over short periods; and

. looking at the usage or non-usage of the PES by caflers from a non English speaking
background,
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Programs proposed for future evaluation
It is intended to, mainiain focus on the PES, as some form of public advice program will

be in operation following completion of the corporate plan,
It is mot possible to identify other possible programs until the corporate plan is finalised.

While unlikely to have an impact on the 199192 re porting year, the outcome of the current
Parliamentary Committiée endguiry into the role of the office in dealing with police
complainis necds to be assessed so programs that may be discontinued are nat evaluated
unmecessarily,

Commitlees

With the introdection of the Senior Executive Service into the Oifice of the Ombudsman
and the recognition of the need 1o apply broad amd systematic management planning, it
was clear that work must had to commence on a formal corporate plan. The Corporate
Pianning Committee was formed o assist in this process.

The work of all the comminees has continued under stringent financial constraint and
enormous workloads, Committee members have worked 1o maintain and, where possible,
improve, the working conditions within the office and a service standard of excellence for
the people of New South Wales. Detailed discussion of the activities of these commitices
can be found in Operational Aspects of the Office of the Ombudsman later in this report,

Corporate Flanning Committee

The commitiee comprises the Deputy Ombudsman, Principal Imvestigation Officer,
Ezxecutive Officer, Manager Information Systems, Senior Investigation Officer and a
representative of the Public Service Association. The committes was formed in May 1991
and meeis monthly. The committee’s immediate purpese is the development of a
corporite plan for the Office of the Ombwdsman.

Equal Emplovment Opportunity (EEQ) Committee

The commitice comprises the EEQ Co-ordinator, the Human Besource Manager and
four clected stafl members representing the various operational areas of the office. The
commitiee meets monthly and is responsible for implementing 1he EEQ Management
Plan, monitoring its progress and effectiveness and preparing the EED Annual Report.

During the reporting year, the commitiee was responsible for the preparation of the EEO
Re-Survey Heport published and provided 1o the Director of the Office of the Director
of Equal Opportunity in Fublic Employmsnt,
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Ethnie Alfairs Policy Statement (EAPS) Committee

The EAPS Committee monitors, reviews and implemenis the Ethnic Affairs Policy
Statement. The committee comprises the EAPS Co-ordinator, Human Resource Manager,
Public Relations Officer and a staff elected representative.  During the reporting year, a
new staff re presentative was elected. The committee meets monthly and is responsible for
preparing, monitoring, implementing and reviewing the EAPS annual report and ies
sirategies.

Decupational Health and Safety (OH & 5) Commities

The commitiee’s aim continves 10 be the provision of a healthy and safe working
environment. The committee has six full-time members and a number of aliernate
members.  Apart from two commiliee members, all other members have received
accredited training.

Since lnsi reporting, ihe committee has completed a number of projects including the
preparation of a rehabilitation policy, an entire workplace inspection, fire drill and
refresher training for fire wardens and reissued the guidelines for wse of computers.

Structural Efficiency Principle (SEP) Joint Consultative Committee (JUC)

The Structural Efficiency Principle Joint Consultative Commitiee was formed in March
1990 and meets monthly, The committee comprises three representatives of management,
namely the Deputy Ombudsman, Human Resource Manager and Executive Officer and
three nominated representatives of the Public Service Association {PSA). During the vear,
with the annual election of the Workplace PSA occurring, the PSA representatives on the
SEP JCC changed.

The committee has continued to work on process four of the six processes required for the
implementation of the SEF. This process involves the skills analysis of staffl to ascertain
the skills held by staff in the organisation, the skills required and the areas where further
training is necessary. It is anticipated that the skills analysis will be completed by October
1991,

At this stage, no agreement has been reached by the industrial authority or the labour
councl i felation 1o a job evaluation methodalogy.

Training Commiiiee

The Training Committee was established in April 1990 10 a coordinate the implementation
of training within the office, With the restructure of the office into investigative teams, the
multiskilling of staff and brondbanding of positions, there has been considerable training
required. Inaddition, with the development of the office’s information processing strategic
plan, the implementation of an accrual accounting system and general staff development
and legislative responsibilities under the Training Guarantee Act, traiming needs have had
i be nod only recognised, but prioritised.
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The committee meets monthly and has developed a training policy endorsed by the
Ombudsman and issued o all staff. During the year, in-houwse training courses have been
undertaken for investigative assistants on investigative technigues, police and prison
compliints and freedom of information matters. External iraining has been underiaken
by administrative staff on the new accrual sccounting system. Work i currently being
undertaken under the committee's auspices 1o have TAFE conduct advanced
EnglishMiteracy skills workshops for staff from non-English speaking backgrounds.

Management Commities

The management committee meets weekly to consider matters relating to the office’s
functions, policy, priorities, budget and overall administration and operation. The
commitiee members are the Ombudsman, Deputy Ombudsman, Assistant Ombudsmen,
Principal Investigation OMficer, Executive Officer, Senior Investigation Officers (xd),
Information Systems Manager, Senior Executive Officer (Police) and a representative of
the Public Service Association Workplace Executive, During the year, the management
committee decided 1o develop a corporate plan, to review the role and function of
seconded police within the office and to consider strategies for dealing with the office’s
financial constraints.

Promaotion and poblicity

Communily awareness

Lack of resources during the year meant that only two areas outside the Sydney
metropolitan arca could be serviced on a regular basis. Public awareness visits continued
to Neweastle and Willongong and karpe numbers of complaints were taken at each visit,
Unfortunately, further budgetary constraints have led to the eancellation of all public
awnreness visits for the time being

Drespite this setback the Ombuodsman continwes 1o reach country complainants by talking
to the local media whenever visiting regional centres, by sending copies of all his reports
and media releases o country media and making himself available for interviews.

Speaking engagements
During the year the Ombudsman or his officers addressed the following groups:

Police Acadenvy, Goulburn {defectives training courses and new pecruifs)
Police Academy, Sydney (senior officers)

Police College, Manly

Commissioned Officers annual dinner (police)

Wewcastle District Police

Central Coast District Police
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Dubbo District Police

Coffs Harbour District Police

Corrective Services Academy, Eastwood (Prison Officers)
Exccutive program for women, Sydney University

Members of Parliament

Public accounts committes seminar

CEQ Conference

Planning for Local Governmeni Seminar

Institute of Municipal Management AGM

Department of Agriculture and Fisheries (executive officers)
University of NSW [sdministrative law studenis)

Local court training sessions

llawarra youth workers

East Sydney Technical College (consumer in law classes)
University of Waollongong (administrative law studenis)
Charles Sturt University (postgraduate seminar in local government)
Turkish commumnity workers, Lidcombe

Financial Counsellors Workshop (Credit Line)

The Ombudiman continees to contribute regular columns 1w "Paolice News" and 1o place
a high priority on meeting with police whenever he visits regionnl centres.

Complaints received

Ombudsman Act:

Departments and authoritics 117
{other than Corrective Services)

Local councils 716
Department of Corrective Services 520
Outside jurisdiction 174

Palice Regulation (Allegntions of Misconduct) Act:
Complaints against police 3152
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TOTAL COMPLAINTS 1990/91

Comparison of Authorities

Falize (FRAM Aci) S4%

Outmide jurisdiotion
BX

Correclive Fervicos

Dap/ Asthoritics

el senl Comniekls

125

Tedal complainls GHAG

Reports to Ministers and to Parliament

Reports to Ministers

During the vear the following reports of conduct in terms of 26{1) of the Ombudsman
Act or Section 28 of the Folice Regulation {Adlegations of Misconduct) Act, have been
made to ministers:

Ombudsman Act

Depantments and authorities fy
Local eouncils 4
Prisons 4
Total 14

Police Regulation {Allegations of Misconduct) Act

Without reinvestigation 136
Following reinvestigation 3
Tatal 139
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Diraft reports are presented 1o the minister responsible for a particular authority and the
Oinbuadaman asks whether the minister wishes to consult with him before the report is
finalised.

As at 30 June 1990, there were 12 draft reports with the Minister for Police and the
Ombudsman was awaiting advice whether the minister wished to consult with him, as
follows:

Police Regulation (Allegations of Misconduoct) Act
Without reinvestigation 12

Following reinvestigation -
Total 12

The Ombudsman also is able to report 1o the Minster for Police pursuant to Section 33
of the Police Regulation {Allegations of Misconduct) Act, concerning cases involving
serious miseonduct by police officers. In 1990-1991 one such répon wis made.

Reporis to Parliament

The Ombudsman s able 10 present reporis to Parfiament, apart from the annual report.
They are special reports under section 31 of the Ombudsman Act and section 32 of the
Police Regulation (Allegations of Misconduct) Act, and "non-compliance” reports under
section 27 of the Ombudsman Act.

During the year, four special reporis under section 31 of the Ombudsman Act were
presented to Parliament.

Specinl reports under section 31 of the Ombodsman Act
. Appointment of an Assistant Ombudsman

L The Independence and Accountability of the Ombudsman.
L The Effective Functioning of the Office of the Ombudsman.

L Orperation Sus

Legal changes and procecdings

Changes made

One of the most significant changes 1o affect the Office of the Ombudsman was introduced
by the Ombudsman (Amendment) Act 1990 which was proclaimed on 18 January 1991,
This amendment established 2 parliamentary committee to be known as the Joint
Committee on the Ombudsman, under 5.31A of the Ombudsman Act. The establishmem
of the committee was one of the key recommendations of the Ombudsman®s Special
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Report to Parliament on the Independence and Accountability of the Ombudsman, tabled
in Parliament on 5 September 1990, The functions of the committee, provided under

S318(1) are:

(2)

(k)

(ed

(d)

(e)

to meonior and to reveew the exercise by the Ombudsman of the
Ombudsman's functions under this or any other Act;

to repart 1o both Houses of Parliament, with such commenis as it thinks fit,
on any matter appertaining to the Ombudsman or connected with the
exercise of the Ombudsman’s functions to which, in the opinion of the Join
Committeg, the attention of Parliament should be directed:

10 examine each annual and other report made by the Ombudsman, and
presented to Parliament, under this or any ciber Act and to report to both
Houses of Parliament on any matter appearing in, or arising out of, any such

report;

to report to both Houses of Parliament any change that the Joint Commitice
considers desirable to the functions, stroctures and procedures of the Office
of the Ombudsman; and

to inguire imo any question in conpection with the Joint Committes’s
functions which is referred o it by both Houses of Parlinment, and to report
to both Houses on that question.

5.31B{1) imposes limits on the commitiees role in monitoring the Ombudsman and
provides that nothing in Part 4A of the Ombudsman Act authorises the committes;

(=)
(k)

(<)

()

(e)

o investigote 8 matter relating 1o particular conduct; or

o reconsider a decision to investigate, not to investigate of o discontinge
investigation of a particular complaint; or

to exercise any function referred 1o in subsection (1) in relation to any report
under section 27, or

to reconsider the findings, recommendations, determinations ar ather
decisions of the Ombodsman, or of amy other person, in relation to a
particular investigation or complaint or in relation 1o any particular conduoct
the subject of a report under section 27; or

to excreise any function referred to in subsection (1) in relation to the
Crmnbudsman’s functionsunder the Telecommunications (Interception) (New
South Wales) Act 1987,

5.31C(1) provides that the joint committee is to consist of six members appointed by the
Legislative Assembly and three members appointed by the Legislative Council. Sections
31l - 31H include provisions governing the filling of vacancies, the appointment of a
chuirman and vice-chairman, the procedure of the committee, the aking of evidencs and
confidentiality of evidence.
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Matters relating to the membership of the committes and its work are detailed later in this
Teport.

The Ombudsman (Amendment) Act 1990 also amended 5s. 9, 10A and 23 of the principal
act to remove the requirement for the Ombudsman to obtain the Premier's consent to:

®  the appointment of special officers (investigators) of the Ombudsman;

L the delegation of functions to an Ombudsman of another State, Territory or of the
Commonwealth; and

" engaging expert assistance in investigations.

These amendmenis akso were recommended by the Ombudsman in his Special Report 1o
Parliament.

Finally, the Ombudsman (Amendment) Act 1990 also amended the Freedom of
Information Act, again as a result of recommendations made by the Ombudsman. The
principal amendment was to exempt the Office of the Ombudsman from the provisions of
the Freedom of Information Act, so far as its complaint handling, investigative and
reporting functions are concerned.

On 3 May 1991, the Ombudsman {Amendment) Act 1991 was proclauimed. This Act
empowers the Ombudsman © appoint persons to the statutory offices of deputy
Ombudsman and assistant Ombudsman as part of the senior executive service, while
prexerving Parliament's right to address the governor for the removal of those persons
from office.

The reasons for the introduction of this legislation are discussed later in this report.

Changes proposed

The Special Report on the Independence and Accountability of the Ombudsman
recommended other far-reaching amendments to the Ombudsman Act to secure the
Ombudsman's independence from executive government and his accountability o
Parliament. These included:

. the joint commitiee be empowered to recommend to the Parliament the
appointment of the Ombudsman, deputy Ombudsman and assistant Ombudsmen
and that such appointments be made by the governor upon an address of both
Houses of Parlinment;

o the committee be empowered to recommend to the Parlament the appropriation
of funds from consolidated revenue for the Office of the Ombudsman;
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. the Ombudsman report directly 1o the Speaker of the Legislative Assembly and
the President of the Legislative Council and not to the Premier; and

. the establishment of the Office of the Ombudsman as an independent statutory
corperation, not subject to the Public Sector Management Act,

The government failed 1o adopt any of these recommendations,

Legal proceedings

Challenge to Statements of Provisional Fiadings and Recommendations

[n last vears annual report the Ombuodsman referred o lugation which had been
commenced in the Supreme Court challenging the Ombudsman's practice of issuing o
Statement of Provisional Findings and Recommendations as part of his imvestigation
process.

The matter came on for hearing before Mclnerney J in November 1990, when a
jurisdictional Bsue was argued on behalf of the defendants, the deputy Ombudsman and
asgistant Ombudsman. The case was adjourned to April 1991, when argument was heard
on the merits, On the basis of undertakings given by the defendants the case has been
adjourned io a date to be fived,

The investigation, which had been adjourned pending the liugation, is continuing.

FOI legal changes

As a result of the Ombudsman’s Special Report (o Parliament on the operation of the
FOIL Act, the Ombudsman (Amendment) Act, 1990, introduced important amendments
i bath pieces of kegislation

The principal amendment exempied the Ombudsman's complaint handling, investigation
and reporting functions from the operation of the FOI Act, thus removing the potential
for conflict between those functions and the Ombudsman’s function of external review
unsder the FOI Act.

The amendment also clarified 5.54 of the FOU Act by specifying that the period of 60 days,
within which a complainant may lodge an appeal to the district court from an external
review by the Ombudsman, is to run from the date on which the Ombudsman advises the
complainant that be has refused to investigate, has discontinued an investigation or has
completed an investigation

Finally, 5.33 of the Ombudsman Act was amended 1o enable the Ombuwdsman or an officer
of the Ombwdsman to give evidence in any appeal in the districe court from a
determination of the Ombudsman under 55 24 or 43 of the Act.
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Secrecy

The secrecy provisions which constrain the Office of the Ombudsman have been a
continuing focus for complaint by the Ombudsman in past annual reports and in his special
reports 1o parkiament.

5.3 (1) of the Ombudsman Act provides:

The Ombudsman shall not, nor shall an officer of the Ombudsman, disclose any
information obtained by him in the course of his office, unless the disclosure is made -

{a)  where the information is obtained from a public authority, with the consent
of the head of the avthority or of the responsible Minister;

(b)  where the information is obtained from any other person -
(i) with the consent of that person; or

(i)  forthe purpase of proceedings (including an inquiry under section 45
of the Police Regulation {Allegations of Misconduct) Act 1978) with
respect to the discipline af the Police Force before the Commissioner
of Police, the Police Tribunal of New South Wales or the Government
and Related Emplowees Appeal Tribunal,

(b1} for the purpose of any proceedings under Division 2 of Part § of the
Freedom of Information Act 1989 arising as a consequence of a
determination made by the Ombudsman under séction 24 or 43 of that Act;

{c)  forthe purpose of any proceedings under section 37 or under Part 3 of the
Royval Commissions Act 1923 or Part 4 of the Special Commissions of Inguiry
Auct 1983 or

{d) for the purpose of discharging his functions under this or any other Act.

Penalty: 51,000,

The Ombudsman may only disclose information obtained by him in the course of his office
where the disclosure is with the consent of the person who provided the information or
where the disclosure is for the purpose of discharging his functions. Obuaining the consent
of persons who have provided information 5 a cumbersome and time-consuming
procedure and independent legal advice abtained by the Ombudsman is o the effect that
there are limits on the Ombudsman’s right to dischose information in the execution of his
functions.

The Ombudsman his been advised that be is unable 1o make public statements relating
to investigations which he is conducting. even where it would clearly be in the public
interest i do so.  He also is unable to make a public statement rebutling incorrect Or
misleading media reports. In 1988, the [lowarra Mercury newspaper published a repornt
that the Ombudsman was investigating the conduct of Mr John Haton, the independent
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member for the South Coast. The report was wrong. Faced with the restriction on his
right to make a public statement and with the need to act quickly 1o remedy any perceived
harm to Mr Hatton's reputation, the Ombudsman was forced to preparne a special report
to Parliament and 10 recommend to the Premier that the report be made public forthwith
The Premier prompaly published the report.

Also in 1988, when the Ombudsman wished 1o provide detsiled information about the
nature of police complainis 1o the Legislative Council Select Committee inguining inta the
Police Regulation (Allegations of Misconduct) Amendment Bill 1988, he was again forced
to make a special report to Parliament, with a recommendation that it be made public
forthawith, so that the information would be available 1o the commitiee in its deliberations.

Two recent cases are further examples of the quite absurd restrictions imposed by 5.34 of
the Ombwdsman Act. On 8 May 1991, the Ombudsman made his report under 5.26 of the
Act on Operation Sue, a raid by the TRG and ather police of ten premises in Eveleigh
Street, Redfern, at 4.00 am on 8 February 1990, The report was sent 1o the Minister for
Police and Emergency Services, the Commissioner of Palice, the police officers the subject
of imvestigation and the complainant, as provided under the Ombudsman Act. There is no
provision, in the circumstances of this case, for the report to be sent to anyone else.

On 16 May 199, because of the public interest issues raised by his imestigation and
report, the Ombudsman made a Special Report to Parliament under 5.31 Ombudsman
Act, annexing his report under 5.26. The Ombudsman recommended that the report be
mnde public forthwith, In the meantime, the Chairman of the Police Board sought a copy
of the report fram the Ombudsman. At that time the board was considering the
application for promotion by a senior police officer whose conduct was the subject of
adverse comment in the Report, The Ombudsman was unable to provide a copy of the
report 1o the Chairman of the Police Board because of the stringent secrecy provisions.
In this instance, the Premier declined 1w act on the Ombudsman’s recommendation (o0
immediate publication of the report which was not tabled in Parliament until the first
sitting after the clection,

On 16 July 1991, the Chairman of the Joint Committee on the Ombudsman announced
that the committee had resolved to

Review and report to Parlinment upon the role of the Office of the Ombudsman
in investigating complainis against police,

For same time prior to this announcement, the Ombudsman had been preparing a Special
Report o Parliament on the role of the Ombudsman in the management of complaints
about police. The report reviewed changes which had occurred in the handling of police
comptainis since the tabling in the Legistative Council on 18 April 1989 of the final report
of the Select Commitice on the Police Regulation (Allegations of Msconduct)
Amendment Bill 19838,
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The Ombudsman sent the report to the Premier on 18 July 1991, and recommended:

To avoid needless waste of valuable resources | therefore request that this Report
be made public forthwith, and in particular supplied to all members of the
Parliamentary Joint Committee on the Office of the Ombvedseman.

Agnin, the Premier declined to release the report immediately and it was not tabled until
August 1991, In this instance, because of an amendment to the Ombudsman Act
introduced by the legislation establshing the committes, the Ombudsman could have sent
the material contained in the report to the committee a3 a general submission. He could
ok, however, do this once he had chosen to make a special report 10 Parliament.

The combination of the secrecy provisions and the uncertainty about immediate releass
af his reports, unreasonably restricts the Ombudsman’s ability 1o make public statements
about izsues affecting his office and which involve considerations of the public interest,

The last attempt to significantly amend 5.34 of the Ombudsman Act occurred in 1983,
with the introduction of the Ombudsman (Amendment) Bill in that year. The reforms
proposed in the amendments, however, were so heavily qualified and so intricate as to be
almost unworkable. Inany event, the hill was withdrawn following amendments proposed
by both the opposition and the democrats, Since that time, the Ombuodsman has continued
to labour under the chafing restrictions of 5.34.

It is now time for these provisions to be amended.

Establishment of the Joint Committee on the Ombudsman

The Joint Commitiee on the Ombudsman i now one of the most important means by
which the principle of the Ombudsman's accountability to Parlinment can be ensured. If
this principle is to be ohserved in reality as well as in theory, it will be essential for the
commitiee toadopt a completely non-partisan approach 1o its role in monitoring the Office
af the Ombudsman,

The background to the establishment of the commitiee, its constitution and functions, has
been sen out earlier in this report. The committee met for the first time on 28 February
1991, and Mr Andrew Tink MP was elected a4 12 chabrman. Members of the commitiee
miet with the Ombudsman informally on 12 March 1991, Mr Tink advised the Ombudsman
that, initially, the committee would undertake meetings with various public authorities
subject to the Ombudsman's jurisdiction, incleding the Department of Corrective Services
and the Police Service, to asceriam whether there were any matters which those authorities
wished 1o raise with the committee concerning the Office of the Ombudsman.

The committee wiss dissalved when the State clection was called and was reconstituted
following the election. On 16 July 1991, Mr Tink wrote 1o the Ombudsman advising that
at its first meeting the committee had elected him as chairman and Mr John Turmer MP
as vice-chairman. Other members of the committee are:
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Hon Meredith Burgmann, MLC
Hon Lioyd Coleman, MLC
Hon Stephen Mutch, MLC

Mr John Hatton, MP

Mr Kevin Moss, MP

br Malcolm Kerr, MP

Mr Pairick Scully, MF

Mz Ronda Millar is clerk-assistant to the committes,

Mr Tink also advised that, after considering the Ombudsman’s Special Report to
Parliament, tabled on 2 July 1991, on the Effective Functioning of the Office of the
Ombudsman, the committee had resolved oo

Review and report to Pardiament upen the role of the Office of the Ombudsman
in investigating complaints against police.

Mr Tink advised that in reaching this resclution, the committee noted, in particular, the
following matters in the Ombudsman's special report:

. the 3.4 per cent increase in complaints against palice during the 190091 financial
year;

. the reasons for the greater part of that increase remain matters for speculation;

* that extra resources have to be allocited o handling police complaints leading o
a lack of resources to deal with complaints under the Ombudsman Act; and

- that police complainis account for 35 per cent of all complaints which the
Crmbudsmin recsves

Of course, as Mr Tink made clear in an interview on 2UE on 16 July, the Ombedsman’s
special report was a call for the allocation of extra funding and resources for his office o
deal with the large increase in complaints.

The Special Report on the Effective Functioning of the Offfice of the Ombudsman is o
detailed analysis, running to 40 pages, on the need for increased resources. It examines
the level and mix of complaints, staff kevels and funding over the past four years, details
structural changes in the functioning of the office implemented by the Ombudsman to
achieve greater efficiencies and makes recommendations for minimum funding increases
needed to maintain the level of services to the public. The report concludes that in the
pheence of appropriate increpses in funding, the Ombudsman will be forced to reduce
services by declining more and more complaints, irrespective of the merits of those
complaints.
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In the intreduction to the report the Ombudsman stmbed thit;

The purpose of this report is to inform the Parliament of the Ombudsman’s inability
to carry out his statutory functions and the charter of the Office of the Ombudsman
due to budgetary eonstraints imposed on the office.

The Cmbudsman went on to observe that:

In the absence of some mechanism to guarantee the budgetary independence of the
Ombudsmaon these constraints amount o an erosion of the Ombodsman’s
inde pendence.

The Bsue of his independence from executive government and his accountability to
Parliament has been a continuing theme of the Ombudsman and for that reason the
Ombudsman proposed and welcomed the establishment of the joint committee.

The Ombudsman was puzzled that the committee apparently sees the focus of the report
s rising concerns about the Ombudsman's role in investigating complaints against police.
Indeed, in his letter 1o the Ombudsman of 16 July, Mr Tink stated:

The Police Commissioner Mr Tony Laver and police association representatives
have expresed similar concerns 1o the committee.

The Ombudsman has stated publicly that he will resist any moves 1o diminish his public
scrutiny of complaints against police. In an interview reported in the Sydney Morning
Herabd on 17 July 1991, the Ombudsman sakd:

If we can streamling the process [of investigating complaints against police], that's
fine. But we are not going to be involved in a process that takes away that public
scrutiny of police complaints because that's a very retrograde step.

However, to the extent that the committee’s inquiry may again traverse the issue of the
role of the Ombudsman to look at minor complainis, the Ombudsman firmly believes that
izsue was well and truly laid to rest by the Final Report of the Legslative Council Select
Committee on the Police Regulation (Allegations of Misconduct){ Amendment) Bill 1988
iabled on 18 April 1985,

In order 1o inform the Parliament of the steps taken by the Ombudsman to address
recommendations by the select committee in the two years since its report, the
Ombudsman made a special report to Parliament on 18 July 1991, That report had been
in preparation for some time when Mr Tink informed the Ombudsman of the commities’s
resolution.
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Statutory officers under the Senior Executive Service

Appointment of Assistant Ombedsman (Police)
The Assistant Ombudsman [Police) & responsible for coordinating police complainis in
the Office of the Ombudsman. The position is a critical one.

In June 1990, the Ombudsman advertised widely to fill the position which had been
effectively vacant since 28 February 1990 following injuries to the former assistant
Ombedsman in a motor vehiclke actident and his subsequent resignation on 4 June 1990,

An advisory selection panel was convened and was unanimows in recommending
Mr Kieran Pehm, a senior investigation officer in the Ombudsmans office, for the position.
On 13 September 1990 the Director-General of the Premier’s Department advised the
Ombudsman that Cabinet had rejected the recommendation. He stated:

Cabinet expressed concern that the selection committee was not sufficiently broadly
based, and in particular, that it did not contain representatives from the private
BECHOT,

and referred to a Premier's memorandum (not in force at the time that the advisory
selection panel was convened ) which provided:

As a peperal rule each advisory selection panel 5 10 include 3 woman and
representation from outside the Depariment/Authority, and the private sector.

(emphasis added)

A1 no stage, however, was it suggested thae the merits of the advisary selection panel’s
recommendation constituted an issue in Cabinet,

O 2 Oorober the Ombudsman made o special report 1o Parliament about the matter and
referred [0 his earlier special report on the [ndependence and Accountability of the
Ombudsman, a key recommendation of which was that the appointment of the
Ohmbedsman, Depoty Ombudsman and Assian Ombudsman be the responsibility of
the Parlinment on the recommensdation of the Joint Committee on the Ombudsman.

Poiming 1o 5.8A(1) of the Ombudsman Act which then provided that

The Governor may, on the recommendation of the Minister, appaint one or more
Aasistant Ombudsman.

The Ormbudsman said;

As long as this provision remaing the law, the executive will be able o impose jts
will 1o influence, directly or indirectly, the appointment of statutony office-holders
in the Cifice of the Ombodsman
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The Ombudsman recopvened the advisory selection panel and included a distinguished
representative of the private sector. The panel again unanimously recommended Mr
Pehm's appointment.

The recommendation was again rejected by Cabinet,

In the meantime, on 15 January 1991, the Ombudsman had written to the Premier seeking
his approval to a recommensdation to the Governor for the reappointment of the Deputy
Ombudsman and Assistant Ombudsman (Prisons and Local Government) for o further
term of three years and had provided detailed reasons for this request.

On 23 January 1991, the Director-General wrote 1o the Ombudsman advising him that
the Premier had acknowledged his letter concerning the reappoiniment of the Deputy
Ombudsman and Assistant Ombudsman {Prisons and Local Government ) and advising that
Cabinet had again rejected Mr Pebm's appointment as Assistant Ombudsman (Police).

The Director-General went on 10 advise that Cabinet had agreed to introduce legislation
amending the Ombudsman Act 1o enable the Ombudsman to appaint his own statutory
offices as part of the senior executive service.

Om 31 January 1991, the Ombudsman wrote to the Director-General advising that:

. .. Cabinet’s propasal is consonant with the principle of the independence of 1he
Ombudsman and resolves the current impasse surrounding the appointment of an
Assistant Ombudsman (Police) as well as allowing for the reappointment of the
Deputy Ombudsman and Assistant Ombudsman (Prisons and Local Government).

Discussions ensued concerning the precise terms of the amendments and on 18 February
1991, the Ombudsman advised the Director-General that, with some minor qualifications,
he supported the legislation.

The salient features of the Ombudsman (Amendment) Act 1991, proclaimed on 3 May
19 are:

. the odfices of Deputy Ombudsman and Assistant Ombudsman are now part of the
sEnior execulive servioe;

] appointments to these offices are made by the Ombudsman; and

L Parlimment’s right 10 address the Governor for the removal of persons from these
offices is preservedd

On 6 May 1991, the Ombudsman appointed Mr Pehm to the position of Assistant
Oimbudsman.

Part 1



5 Annual Report 1991

Subsequently, on 29 June and 12 July 1991 respectively, the Ombudsman reappointed the
Deputy Ombudsman and Assistant Ombudsman (Prisons and Local Government) for
tzrms of three years,

Independence of the Ombodsman - services 1o the poblic

The Ombuedsman iz currently labouring under budgetary constraints imposed on his office
by the povérnment.

These constraints amount to an erosion of the Ombudsman’s independence and were
pddressed in detail in a special report 10 Parliament in June 1991 on the Effective
Functioning of the Office of the Ombudsman,

The Ombudsman is generally regarded as an avenoe of kst resort.  The Ombudsman
expects complainants 1o pursue their grievances initially with the public authority
concemmned. If the public authority is unwilling or unable to deal with the grievance, then
this office is often the only practical avemue for redress for those grievances.

The Ombudsman is presently faced with a huge increase in complaints and static or
declining resources. There has been a steady increase in the number of complaints about
the conduct of members of the police service since 1987/, culminating in an increase of
3.4 per cent in the 19991 financial year. Although starting from & relatively small base
number, there has been an explogion in the number of complainis conderming prison
administration of almost 70 per cent in the last 12 months.

At the same time the resources of the Office, human and financial, available 10 deal with
compluints under both the Ombuodsmin Act and the Police Regulation (Allegations of
Misconduct) Act have remained virtually static. The following table shows the budgetary
positions of the Oifice of the Omboedsman between 198788 and 199091,

1967-88 198889 198990  1990-91

S000 S000 S000 2000
Appropriation from
Consolidated Fund 3054 3707 4164 4174

When these fgures are adjusted 1o make allowance for increased funding for functions
under the Telecommunications {InterceptionMew South Wales) Act, the Freedom of
Information Act, a one-off provision for rent associted with the relocation of the Office
im 19899, and various user charges introduced progressively since 1988759, the following
position is reached.

Fart 1



Annuval Repart 1991 %6

1987-88  198E-EY IS990 1990-91

5000 SO0 S000 5000
Appropriation 3054 T 4164 4178
Less
Telecommumniéaticn: 262 200 20H)
FOi 123 123
Rent provision 155
State wide payments 129 276 304
(user charges)
TOTAL M54 3316 3410 3551

The real increases in funding are shown below
1987-88 1938-89  1989-90) 19940-91

B6%  28% 4.1%

It i estimated that the current increase in funding for the Office of the Ombudsman in
199192 will be approximately 3 per cent, insufficient to cover inflationary costs.

The Ombudsman is aware of the difficulties which the current economic climate imposes
on the government and the responsibility of the government o frame a budget and
determine spending priorities. In such a climate, the Ombudsman has continued 10
exercise the maximum financial constraint. The Ombudsman & aware that some inner-
budget sector agencies hive been subject 10 cuts in expenditure. In the case of the Office
of the Ombudsman, however, the Treasury has refused 1o accept that this office is truly
demand driven, being required to respond 1o the level of complaint which it receives.

The issve can be stated quite simply and succinetly. Unless the Ombudsman is guaranteed
sufficient financial independence from the executive government 1o enable him to perform
his statutory functions, then services 1o the public must be reduced. Whether it is the
intention of the government or not, the fact of the matter is that the Ombudsman’s

inche pendence is now under threut.

Because of these budpetary constraints, the Ombudsman has implemented new procedures
to reduce the level of services to the public of New South Wales. Firstly, many more
complaints will have to be declined in the exercise of the Ombudsman’s statutory discretion
under Section 13(4) of the Ombudsman Act and Section 18(1) of the Police Regulation
{ ABlegations of Misconduct) Act. Secondly, all public awareness campaigns and all travel
outside the metropolitan area in connection with investigations will cease. Thirdly, there
will only be a minimum number of refvvestigations of police complaints under Section 25A
of the Palice Regulation (Allegations of Misconduct) Act
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The issue continues and i highlighted by the following exchange of correspondence. On
15 August 1991, the secretary of the Treasury wrote to the Ombudsman in the following

lerms;

I refer 1w your letter of 30 July 1991, regarding your continuing claims of inadeguate
funding for your operations.

Attached is a detailed response to the matters vou have raised, | provide this as o
matier of courtesy, not because [ wish to enter into an ongomg debate with you o
SCOPE POints.

¥our Office continues 10 be unique across the range of Budpet Sector organisations
in not accepting the nead to bve within its Budget allocations and 1o improve
efficiencics in order to achicve a greater return on the taxpayers” dolkar,

Any claims that Treasury would single out your Office for biased treatment are
rejected.  All organisations are treated equally. In the current difficult Bnancial
circumstances, that equality admittedly will be in terms of constraints on the levels
of funding for all organizations.

Your corfespondence appears to give the impression that if Treasury does not
accede o your every request for additional funds, then it will be adversely reported
to Parliament. 17 this impression is one that is intended, [ believe that it is an
i;|1.;|'|'||_:|;|'|:|-|'.|rii|.|1: s of WOIT [iiiars; if 1t 12 not ke l!u:h!l:lr then | would welcome waur
advice to that effect,

Finally, I feel 1 must refer specifically to your argument that you are "demand-
driven” in your operations. This term is not meant to imply that all organisations
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facing increasing workloads can expect an automatic increase in their allocations.
It is & term reserved for a very few, very specific instances where expenditures are
driven by a formuta determined by Government paolicy. The two most significant
examples of this are teachers’ salary costs (a direct function of the number of school
pupils, given the staffing policies of the Government) and pensioner council and
water rates rebates (where the cost is a direct function of the number of pensioners
eligible each year under the Government’s criteria).

Many Budget sector agencies are facing Increasing workloads with fewer stafl
(including my own). It is indeed a challenge for all of us in the 1990's 10 seek betler
ways of meeting those pressures and 1o achieve value for money in the public sector.
I would welcome the opportunity (o discuss this with you.

The secretary noted that he had sent copies of this letter to the Premier, the Director
General of the Premier's Department, the Auditor-General, the Chairman of the Public
Accounts Committee and the Chairman of the Parliamentary Committee on the Office of
the Ombudsman.

In reply to this ketter the Ombudsman replied on 29 August 1991, in the following terms:

Thank you for your letter of 15 August 1991, the contents of which are noted.

Your response is of interest but clearly there are basic differences of opinion on the
isspes in dispute. Your response does not lessen our concern on the important
issues involved nor attempt to deal with these issues. | agree, however, that it
appears that an ongoing debate between the Treasury and the Ombudsman’s Office
probably has no virtue,

Clearly the issue is not as you say, our success or failure with living within budget
allocation or the improvement of the efficiencies of my Office. We have
demonstrated that our efficiencies are continually being improved. There are,
however, limits, which have now been exceeded and must be addressed. The issue
is not simply a Treasury issve but is one of public concern and public interest. |
have, a5 you are aware nol merely sought to bring the serious budgetary problems
of the Cifice to the attention of Parliament, but prior 10 dodng this sought and wis
given an interview with the Premier. The Premier made himself available to me
immedintely prior 1o the election no doubt at great inconvenience 1o himself. At
that time [ indicated that my concerns were such that the issues now were beyond
that of Treasury and Ombudsman but involved decisions that ought clearly to be
made by the Government, [ pointed out that clearly if the depletion of the
Ombudsman’s resources continued as forecast, the effects upon the ability of this
Office 10 carry out its service would be considerable.

There has never been any suggestion by me or my staff that Treasury has singled
out our Office for bissed treatment. | simply believe that Treasury having carried
out its function, as it sees it, does not bring the issve to an end so far as this Office
is concerned. | have certainly made it clear in correspandence that the issue is one
that ought properly be an issue brought before Parliament by way of report. |
consider this my duty and it is certainly in no way connected with a threat.

To put my point of view in unequivocal terms, I, of course, aceept that governments
in power dictate finance and availability of resources. Where, however, the
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reduction of resources is capable of threatzening the service of this Office in carrying
out jts function, it is clearly a matter 10 be drawn to the attention of Parliament and
the public.

I have repeatedly made this point in corréespondence, a number of public
statements, in meetings with the Premier, and with Treasury officials and have done
so before a Parlinmentary Commitiee,

The Office of the Ombudsman has achieved a degree of credibility with the public
and that is a very compelling reason, | suspect, why the public has voted its
confidence to the Office by bringing increased complaints for the oversight and
review. That confidence will immediately dissolve and the credibility gained, be lost,
when the public becomes aware that iis complaints may or may not be dealt with
depending on the availability of resources. Even when complaints are able to be
dealt with, the depletion of my office’s resources has meant that delays in processing
matters may occur. With resources being cut across the board in the public sector,
eomplaints again will be generated. If not capable of being dealt with by my Office,
where do the complainants go?

In summary therefore, the issue is clearly one that must be brought before the
Government, Parliament and the public.

In addition the Ombudsman sent copies of this letter to those recipients of the secretary’s
letter of 15 August, 1991,

The Ombudsman and the Aboriginal community

Twa years agethe Ombudsman set an objective 1o break down barriers between this affice
and the Aboriginal community, indicated by the disproportionately low number of inquiries
and complains from the Aboriginal community. An Aboriginal investigation officer was
appointed in August 19589 to linise with the Aboriginal community concerning the role of
the Ombudsman and to handle complaints,

There has been a significant increase in the number of inquiries and complaints cver the
[t YEAr.

The office’s investigation into Operation Sue conducted by the police in Redfern was
particularly helped by the role taken by the office’s Aboriginal officer. Numerous
interviews with Aboriginal residents were organised and conducted in the familiar
surroundings of premises in Eveleigh Street, Redfern.

The Abariginal officer has found herself particularly welcomed by Aboriginal inmates of
girods and juvenile institutions, Assistance has been provided in response to ingquiries from
Goulburn, Mulawa, Norma Parker, Mt Penang and Minda institutions.

Liaison work undertaken during the year included visits with the Ombudsman to Maoree,
Toomelah, Narrabri and Tamworth. The office’s Aboriginal officer has participated in
conferences and on the executive of the New South Wales Aboriginal Women's
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Corporation and chaired a conference between representatives of Aboriginal land councils
and local government councils at Dubbo in August 19900

The amendments to the Aboriginal Land Rights Act in October 1990 will extend the
jurisdiction of the Ombudsman 1o complaints concerning the NSW Aboriginal Land
Council and the regional Aboriginal land councils. The Aboriginal afficer recently briefed
the Ombudsman’s staff on the functions of the Aboriginal land councils and the implication
of the legislative changes.

Telecommunications Interception Inspection Unit

The functions of the Ombudsman under the Telecommunications {Intercepiion) {New
South Wales) Act have not changed and no authorities have been declared eligible since
the last annual report, when the Independent Commission Against Corruption was
declared an eligible authority, It has not yet commenced intercepting telecommunications
and there is some doubt that it will do so.

As required by the legiskation, inspections have been carried out and the resuls reported
i the Mew South Wales Attorney General,

The Commonwealth Telecommunications (Interception) Act 1979 has been amended by
the Crimes Legislation Amendment Act 1991 which received Royal Assent on 4 March
1991, The effect of this amendment is that the keeping of records for the purposes of the
Act is a permitted purpose of the Act.

Other changes in the amending legislation provided for the extension of the number of
people who have the authority to certify copies of warrants and revocations, namely the
case of the New South Wales Crime Commission;

- o member of the siaff of the Awhodty (belng a Senior Evecusive Senvice afficer
appaeinied or employed under the Public Service Aot 1922) whe is authorised in writing
by thve Chalrman of Bre Authoriy;

amd in the case of the New South Wales Police Service;

- an officer of thay Police Force whose rank is equivalent o that of Assisiant
Commmissioner of the Auwstrallan Federal Police.

Other than changing the name of the State Drug Crime Commission to the New South
Wales Crime Commission, there were no provisions which related to the functions of this
office.
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GENERAL AREA

Complainis abowi deparimenis and avthorities
(other than Department of Corrective Services)

Complainis received

During the year 1173 complaints were received about departments and authorities, In
pdditicm, 209 complaints already under enguiry or investigation were carried from 1190-
01, to creale & total of 1382 active cases.

Finalized complaints

A total of 1046 matters were finalised during the vear, leaving 336 chses under endguiry
o investigation.

The following table gives the categony of outcome for cases finalised during the year:

Crutenmie Number % of totnl
Mo jurisdiction 45 4%
Declined without any ensguiry 349 3%
Dreclined after preliminary enquiry 510 495
Resolved after preliminary enguiry ol 10
Mo prima facie evidence of conduct 19 2%
described in Section 26
Discontinued 18 1%
No adverse finding . -5
Adwverse finding f 1%
1046 1005

Part 1



Annual Report 1991 32
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FINALISED MATTERS INVESTIGATIONS

Ined Prissne, Local Sovermmenl &f
camplainls members of the Police Service]

Total complaints Ninalised (048

Juvenile justice?

A letter from a detainee of Reiby Detention Centre complaining about an assault on her
exposed serious deficiencies in the Department of Family and Community Services, ability
to deal with complaints about workers in juvenile institutions.

The girl alleged she had been physically assaulted by two other female residents in the
showers, at the instigation of two youth workers and, indeed, in their presence. She alleged
she was further assaulted by a male youth worker as she was leaving the showers. She
sitid he pushed her against the wall and threatened to break her legs if she said anything
about the incrdent,

The girl reported her injury later in the evening to the administrative officer on duty. At
thai time she said she had fallen in the shower and banged her bead; this may have been
because the two youth workers allegedly involved in the assaults were present in the room.
After her return from Campbelltown Hospital, where she was sent for a check up (both
for the head injury and for possible drug-affectedness) the girl spoke again to the
administrative officer and at this stage told him she had been assaulted. The officer told
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the girl that because of the seriousness of her allegations she needed to put them in writing
before he would take any action.

The next day the girl wrote a statement and gave it to the acting superintendent. He told
her he would deal with the matter. That was in March 1990, In May 1990 the girl
complained to this office because she had heard nothing more about any investigation.

When the girl was interviewed it became clear that the conduct of a number of afficers of
the Diepartment of Family and Community Services warranted investigation, not only in
refation to the actual assaults, but also as to how the complaint of assault was dealt with
by the department.

In October 1990, it was decided to use the Ombudsman’s royal commission powers to
1ake evidence from witnesses on aath, The inguiry was disrupted by Department of Family
and Community Services personne] who did not provide statements when reguired, did not
twrn up when requested, or did not make other witnesses aware of appeintments that had
been made. Finally, it was decided 1o issue summonses (o ensure the remaining witnesses
did appear when scheduled. In one case, two summonses were issued before the witness
appeared.

At the end of the investigation it was not possible to prove that the assaults as alleged by
the girl had been committed. [t was clear, though, that the opportunity for the assaulis had
existed and the detainee had sustained injuries to ber face consistent with her allegation.
Part of the problem in proving the allegations was the length of time which had elapsed;
this meant that evidence which was necessary to make such a finding was unavailable, This
fact, in itself, showed the serious deficiencies in the depariment’s handling of the mater;
the delays, the poor quality of evidence which was gathered and the kick of any real
responsibility by any of the sendor offieers invalved,

It seems very likely that the acting superintendent of Reiby at the time disposed of the
first statement of complaing the girl gave him. He insisted on her writing a second version
hecause he was concerned that a youth worker may have assisted her, despite denials by
the youth worker and the girl

He tald the inquiry he believed his responsibility consisted of reporting the matter to his
supervisor, the regional operations manager, and following orders. He said he did not
know how 10 prepare evidence of the kind necessary, despite his substantive position as the
manager of a regional young offender support team whose job entails the presentation
af breach reports to courts.

The inquiry accepied, however, his admission that he did not know how to conduct
enquiries, particularly when he said he had interviewed other detainees about the assault
allegations by cafling 0ut to them as they walked upstairs beside an office he happened 10
be in. More seriously, it does not appear that he took statemenis, even from the youth
workers allegedly involved in the days following the assauh. He had, at best, informal
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interviews in which they simply denied the allegations. At least one of the detainees was
not intervewed antll weeks later.

By this time the superintendent had returned and he appears 1o have done nothing for &
period of about six weeks, a1 which point he asked for stalements to be taken from the
youth workers: a clear indication that such statements had not been obtained before. The
request for these statements had been made by the operations manager on the day the
superintendent returned, but he himself did not follow up his request despite receiving o
memo alleging continuing physical abuse of detainees by the male youth worker. The
Ombudsman is concerned that serious allegations of this nature could be given such low

PrOFiLy.

The operations manager said that while the youth worker may well have done what the
girl alleged, it would have been difficult to prove, particularly given the girl's drug problems
and the fact that she had changed her story, While this may have been frue, no seriows
attempt was ever made to establish any corroboration for her allegations before this
oonclusion was drawmn,

The male youth worker told the inguiry he had offered a very detailed account of the
evening when he first heard about the allegations, but was told the detafl was unnecessary.
Given this, it is perhaps hardly surprising that other valuable evidence was ignored,
including eniries by youth workers in the daily log book reminding other workers 1o be
aware of threats to the girl and accounts of conversations between detainees about how
they had treated the girl.

1t appears that at some time in April, the matter was simply lost in a bureaucratic bungle.
Responsibility for detention centres was reallocated and a full departmental inquiry was
imstituted into other allegations about the youth worker. The regional staff assumed the
inquiry would cover the girls allegations; the person eonducting the inquiry believed the
matter had been referred o him for background information only.

Nothing further was done until this office became involved, despite the fact that the
department advised the Ombudsman in August that the girl's allegations were being
referred for inclusion in the departmental inquiry. When this conflicting advice was
brought to the department’s attention, the response was that perhaps the definition of what
constituted an enquiry was different. I this office had chosen to finalise it enquiries at
that peint, nothing more would hove been dope.  The department’s respomse wiks,
therefore, clearly misleading.

By the time the detainee was released from custody in mid-Ociober, she had been given
no substantial information by the department. She had been told only that her complaint
was being followed up.

Her attempts 1o get information included an approach to the detention centre’s official
visitor. He attempied to get information on her behalf and to ensure that a proper
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investigation was being conducted, but was unable to do so. Finally after some months he
gave up. He had not been given any assistance by depantmental officers and when he
raised the matter at a meeting of all official visitors, they were horrified at the sericusness
of the complaints and at a boss 1o know what to do. The department’s response to this
when it came out in the preliminary report from this office, was that they were concerned
he had not been more dutiful. The Ombudsman has muech less concern about offscial
visitors handling of the matter than he has about the operation of the scheme as a whale.

The department assured this office that since February 1991 the minister has been
receiving regular reports from visitors, However, there is still an important and unresobved
question about the access to information afforded 1o a visitor. This office agrees that
confidentiality is essential, but not to the point where an official visitor is completely unable
1o perform histher duties adequately.

The Director-General also assured this office that the procedures alseady in place for
dealing with allegations of abuse of detainees are being revised. This office strongly
recommended much clearer guidance be given on the guestion of involving the police in
the investigation of serious allegations of this nature,

Prosecution of witnesses

An investigation by the Offfice of the Ombudsman into allegations of assault of o young
person in a detention centre included the use of the Ombudsman'’s royal commission
powers under section 19 of the Ombudsman Act. This meant that oral evidence on oath
wils taken,

Mr Kevin O'Donnell, who was a youth worker at the detention centre, was called as a
witness, Before giving evidence he was put on oath. When asked if he knew the
whereabouts of one of the people whose conduct was being investigated, he said he did
not. Further enquiries by this office revealed that & few days later Mr O'Donnell and the
wivman in question were married. By the time this office was able to contact the woman,
she was unable 1o assist with the investigation for medical reasons. She was subsequently
excused,

Mr O'Donnell's wilful misleading of the enguiry about her whereabouts prevented o full
examination of the circumstances of the alleged assaulis. Since this was a matter of some
significance, this office sought advice from the Director of Public Prosecations about the
possibility of prosecuting Mr O Donnell.

Procesdings were commenced and on 14 May 1991, at Downing Centre Local Court, Mr
O'Donnell pleaded guilty to an offence under section 37(1)(c) of the Ombudsman Act.
This offence is:
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wilfully make any false statement to or mislend, or attempt o mislead the
DOmbudsman or an officer of the Ombuedsman in the exercise of his powers under
this or any other Act.

Mr O Donnell was convicted and sentence deferred, conditional an his entenng a bond
under section 358 of the Crimes Act to be of good behaviour for two years.

While it is the Ombudsman's view that it 5 not generally the business of the Ombwedsman
to prosecute witnesses, he also believes that where there is clear evidence of any witness,
whether o public authority or not, wilfully obstructing, hindering or resisting the
Ombudsman; wilfully making any false statement to, oF misleading the Ombusdsman in the
exercise of his powers; or wilfully failing to comply with any requirement aof the
Ormbudsman, consideration will be given to prosecuting that witness under section 37(1)
of the Ombudsman Act.

Further, where wilfully false or misleading evidence is given on oath, consideration will be
given to prosecutions under either the Royal Commissions Act, for false testimony, or the
Crimes Act for perjury.

Meeting with Members of Parliament about juvenile justice matters

Appearance before then Parliamentary Standing Commiites on Social Issues
On 4 April 1991, the Ombudsman gave evidence before the commitiee, which was
exarmining the NSW Juvenile Justice System.

At the hearing, the Ombudsman made it clear that, in practical terms, young people in
detention centres have very limited access to the Office of the Ombudsman. Lack of
understanding on the part of these young people of the power of the Ombudsman,
together with limited resources leading to inadequate contact by Crmbudsman staff with
these young people, severely resiricts the effectiveness of the office regarding juvenile
justice mntters,

The Ombudsman made it clear that better access to this group by the office could only be
provided within increased resources.

Boat licence

Many of the complaints received by the Ombudsman concern allegations that public
authorities do not really take any notice when they are provided with information and
proceed 10 act as though that information was not known to them, While such cases are
sometimes highly subjective, for those where there is evidence that the public authority’s
administrative procedures may have failed, the Ombudsman may investigate the complaint,

One such complaint was received from a member of parliament, on behalf of Mr and Mrs
M and related to their dealings with the Fisheries Division of the {then) Department of
Agriculture and Fisheries,

Fart 1



37 Annual Report 1991

Mr and Mrs M were buying a boat, complete with licences, from Mr B. However, Mr B
sold the boat 1o a third party, the P brothers, within the period of Mr and Mrs M's
coniract. Following this action, the Ms contacted the Department of Agriculture and
Fisheries to advise of the breach of contract and seeking a freeze on the transfer of the
boat licence, The Ms were told to have the matter adjudicated at court and that the
department would then transfer the boat licence as per the courts decision.

Subsecquent 1o this advice, Mr and Mrs M commenced the relevant legal action for the
breach of contract. However, during the ensuing months, the boat licence in question was
transferred to the P brothers by the department.

The breach action reached court over a year later and a subpoena was served on the
department for presentation at court of the relevant files. These papers were despatched,
however, the fact that the licence had already been transferred was not mentioned, The
judge found in favour of Mr and Mrs M and, in his summing up, mentioned he believed
the boat licence would now be granted 1o them and that this appeared 1o be adequate
compensation for damages.

Fallowing the court's decision, Mr M approached the depariment seeking his fishing boat
licence. He was told the minister would have to approve a new licence as it wouldn't be
fair 1o revoke that of the P brothers, as they had bought their vessel in good faith, Mr M
was then, o year after the original advice, made aware of the true situation!

This action by the department led Mr and Mrs M to lodge a complaint with their local
member and resulted in a furry of sctivity within the department as to cxactly what the
M’s were originally todd, and how they had “probably misinterpreted it™. Most of the file
notes written by the department’s senior officers clearly refier to the conflict in the versions
of events as presented by Mr and Mrs M and the departmental officers with whom they
had dealt.

These senior officers eventually recommended to the minister that Mr and Mrs M be
granted a fishing boat licence, equivalent to the one they had originally attempted to
purchaze. Following receipt of this advice the minister held a meeting with Mr and Mrs
M, after which he decided not to grant the licence, and advised the M's he was referring
the issue to the Ombudsman. The Ms then approached a member of parliament to deal
with their complaint; that member abso approached the Ombudsman for assistance.

The Ombudsman's investigation concluded that the complainants were led 10 believe, by
the department, that the fishing boat licence would be issved to them if the court found
their contract (o purchase was valid. Further, a letter from the {then) minister 1o Mr and
Mrs M said that "their application may again be considered when the matter has been
resolved through the court”™
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Consequently, it was found the department had acted unreasonably in terms of section
26 of the Ombudsman Act in:

° providing information about its intention 1o issue Mr and Mrs with licences if the
coart found in their fivvour; and

L] transfering the licences to a third party in spite of previous advice.

The Ombudsman's report recommended that departmental officers be instructed 10 make
detailed file notes on all dealings with members of the public. It also recommended that
the department advise the minisier to issoe Mr and Mrs M with a new fishing boat licence,
including the endorsements equivalent 1o those associated with the original boat they
intended 1o purchase.

Shortly after the issue of that report, the complainants telephoned this office suating they
had tried 1o collect their new licence and had been offered one exactly the same as the
original, Unfortunately, such licences are now not the legal standard! A quick call from
this affice to the department elicited confirmation that Mr and Mrs M would be provided
with a fishing boat licence appropriate o the current legal standard.

Real Estate Services Council

Many complaints are received in the office about the lack of communication between
departments or authorities and the general public. In many cases, a quick phone call by
this office to the relevant department resolves the problem since it is often an oversight or
a misunderstanding.

This was not the case, however, with a complaint received about the Real Estate Services
Council (the new incarnation of the Council of Auctioneers and Agents) from a reul estite

agency.

The problem concerned an initial complaint made to the council about the conduct of the
real estate agency in question. The council had been making enquiries and had sought
information and explanations about the agency’s dealings with a particular client over the
release of his rental bond. Adl this had been dutifully provided by the agency, but months
later the council had not informed the agency of the results of the imvestigation.

The agency finally sought the assistance of this office. They were particularly concerned
because they felt that the complaint was completely unfounded, but it had been made to
the Minister for Housing on etterhead from another minister for whom the complainant
worked and the Minister had forwarded the complaint to the council. The agency winted
to be completely exonerated.

Enquiries made by this office revealed it was not the council's practice (0 ensure agencies
were informed about such matters. The council made a distinction between enquiries and
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imvestigations. Where enquiries were made the ficensee-in-charge of an agency was able
to present an alternative case, If the council’s investigator was satisfied that no further
action was to be taken the matter was dropped. If a full investigation was conducted, the
licensee-in-charge was again given a chance 10 respond, but was also provided with written
confirmation of the council’s decision.

This office did not believe it was reasonable for the council to assume the lcensces
understood the distinction between enquiries and investigations - panicularly when
extensive writien encuirics kad been made,

The Ombudsman believes it i a simple matter of good administrative procedure for
complaints to be finalised, not only to the satisfaction of the relevant authority, but also in
the eyes of those wo were the subject of complaint.

A short report was prepared with a recommendation that the council revise its practice,
The council readily complied, agreeing that letters would be sent notifying both the
council’s decision and the basis for that decision.

The real estate agency which had initinlly raised the matter was fully exonerated and was
also finally advised.

Unflued gas heaters in schools
In kst year's annual report the Ombudsman gave a detailed account of his investigation
into the use of unflued gas beaters in public schools.

During the investigntion, it was ascertained that the department had been aware of health
concerns associated with the use of unflued gas heaters since 1988, following the
comphetion of a study of selected schools made by the Australian Gas Light Company
(AGL).

In mid March 1989 a meeting amended by the heads of the departments of school
education, health, public works, and the State Pollution Control Commission (SPCC), the
general manager of AGL and their senior executives was convened to discuss the AGL
study. Levels of nitrogen dioxide (NOy) found in the schools sampled in the AGL study
had ranged from acceptable to unusually high. It was painted out at the meeting that
primary school children were particularly vulnerable 1o the effects of NO, because of their
age and stage of development and that the problem was compounded because they were
located in home base classrooms; that ks, not moving from room to room for lessons and
being subjected to prolonged periods in heated rotms.

Following the mecting an urgent study was conducted, led by SPOC, during the Easter
recess. SPOC sent the report on phase 1 of the study to the department on 28 April 1985,
The report recommended, amongst ather things, that the department issoe a directive to
all schools indicating in the strongest terms that the operation of Mluehess gas heaters in
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closed rooms would not be permitted and that the directive include instructions on the use
of heaters and minimum ventilation required if the heaters were used.

The recommendations of the report, however, were nol acted upon.

Al the same time, the department was made aware of the budgetary implications of the
problem associated with the use of unflued gos heaters:

- £2-53M 10 implement a planned maintenance program;
. S25M if low NO, burners were fitied 1o all beaters;
o S160M o replace unflued heaters with NMued heaters; and

. $500M to change to electric heaters.

On 7 June 1989, the department was criticised in the media for allegedly withholding
information on the use of heaters.  On the same day, the department took some action
and circulated a memo to school principals on the we of heaters,

The mema, however, did not provide specific information on window ventilation or give
instructions on rooms adjpcent w corridors,  The memo did not convey sufficient
information about the results of the tests conducted in the study.

A further report was sent to the department fodlowing phases 2 and 3 of the study, The
repart highlighted the inndeguacy of the memo 10 school principals, adding that the
memorandum on is own was not a sufficient methad to instruct teachers on such a matter.

O the Ombudsman’s recommendation, the department released information on the study
i all schools and commenced & program of keak detection and heater maintenance.

The Ombudsman issued his final report on 2 July 1998, He recommended that the
department inform schools of the results of the program of leak detection and rectification
and that an information and instruction program be established in support of the memaos
to schools.

In September 1990, the Director General, Dr Fenton Sharpe, informed the Ombudsman
that approximately 34 million had been spent on the program of leak detection and
rectification. Every unflued gas heater in State schools had been inspecied. Sub-odour
leaks had been eliminated and repairs essential to ensure safe operation had been carried
out. Those heaters beyond economical repair had been disconnected and replaced with
newly designed heaters featuring low NOy burners.

Dr Sharpe advised that a maintenance program was being prepared and monitoring of the
heaters would continwe over at least the next few winters. He said that a random sample
of schools would be tested to test the eflicacy of the program. Out of 2900 rooms tested,
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L5 per cent were found to have NOy levels of 0.3ppm or above, He said that revised
ventilation guidelines were being developed in consultation with SPCC, Department of
Health and Public Works Depariment.

In June 1991, the Director General informed the Ombudsman of further actions he had
taken in relation to the recommendation of the report. An information package had been
distributed to regional directors on 30 October 1990, The package contained information
ot flueless gas heaters and instructions for schook,

Dr Sharpe had also circulated the information package and memos to school principals
with instructions on ventilation in May 1991, For schools operating with normal flueless
gas beaters the ventilation requirements were:

. on calm days, with doors opening onto internal circulation areas such as a corridors
or practical activity areas, the door should be open with windows open a total of
1,608} s cm (two cnsement windows open 10em). If the room has an external door
then & window opening of 800 sq cm is required (one casement window open Liem)
with the door open; and

L on windy days opening of doors and windows could be reduced by a quarter.

Dr Sharpe also advised that new heaters which produce low levels of nitrogen dioxide had
been installed in schooks in very cold climates, namely:

Adminaby P5 Khancoban P5
Batlow C5 Michelago PS
Berridale PS Morano HS
Bombala HS Mimmitabel PS5
Bombala P5 Tarago P5
Cooma MNorth PS Tumbarumba HS
Dialgety PS Tumbarumba PS
Delegate PS . Tumut H5
Franklin F5S Tumut PS

He informed schools with the low NO,; burners of the revised ventilation requirements
for such heaters.

In elassrooms which can be cross-ventilated:

L open the wop sash of at least one window on each side of the room to approximately
S0mm. Where other types of windows are in use an equivalent opening can be
estimated.

In classrooms which eannd be cross-ventilated:
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. open the top sash of at least two windows on an external wall by at Jeast S0mm,

Classrooms which had been fitted with celling grilles or other means of fixed ventilation
were required to conform to the same general direction or as otherwise advised by Public
Works Department at the time of fitting ventilation.

As stated in last year's annual report, the extent of the department’s remedial program
and the conditions which will need to apply 1o the wse of unflued gas beaters will altimarely
depend on the determination by the National Health and Medical Research Council
(MHMRC) of & maximum indoor level for MO,

The NHMRC has not brought dewn a standard, but has established that a level of concern
in indoor air at which NO, may cause clinfeal effects in some individuals is above 0.3ppm
hourly average. The NRMRC will review this level of concern in 1992 in the light of
further research

The Ombudsman is satisfied with the responses of the department following his
recommendations and that information regarding the use of unflued gas heaters and
possible nssociated problems has been properly released o all schools in New South
Wales,

GIO - denial of liability
The Ombudsman, since 1981, has advocated that people who make claims against public
awthorities should be given adequate reasons for denial of their claims.

The Ombudsman has previously looked at whether the Government Insurance Office
gives adequate reasons 10 claimants when, as public liability insurer for a local govermment
authority, it denies liability on the authority’s behalf. In many cases, 2 member of the
public may have Ao way of knowing why a council or its insurers has rejected their claim
and they may be justified in doubting the rejection was made in good faith. People
commonly believe, with some justification, that large crganisations routinely deny claims
made against them, expecting most individuals will feel their resources are inadequate to
mount & legal challenge. Members of the public are then put in the position where they
hirve to trust that council and its insurers will act fairky.

The Ombudsman takes the view that councils have the duty to be open and accountable,
they must not only be fair, they must be seen to be fair. In particular, when public lability
claims are denfed, the claimant should be given sufficient reasons for that denial The
claimant should be given sufficient information 1o enable them 1o make an informed
decision as 1o whether they should purswe their claim further, for example, by COMMencing
legnl action,

The invalvement of the Ombudsman’s office in this area goes back as least as far as 1952
when, as a result of some complaims, the issues were raised with the bocal government and
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shire associntions. Councils were encouraged by the Ombudsman and the associations 1o
develop procedures for monitoring the processing of such clnims. Over a period of several
vears, investigations were commenced wsing the Ombudsman’s own motion powers to
discover whether councils had adopied these recommendations.

By and large, councils were willing to put the procedures in place, but some of them took
the view that in disclosing information, or in requiring its disclosure, they may be
jeopardizing their relationship with their public liability insurer or even, in extreme cases,
risking the loss of their rights 1o insurance cover, The Ombudsman's response was that
there were some insurers prepared to give reasons for denying public liability claims. A
number af council took the advice that they should chanpe insurers if they were placed
in the position of putting the insurer’s requirements before their duty (o citizens.

The GIO, at the time, had a large share of bocal government public lability insurance
business and it currently covers most, but not all councils. In 1983 the GICY gave the
Ombudsman’s office underakings which implied it would, in future, give sufficient reasons
for denial of public liability claims against locnl government authorities which it insupgd,
I 1985, as the result of a complaint, the GIO confirmed the undertaking by reminding all
regional managers of the relevant guidelines.

In 1939, a number of cases came to the attention of the Ombudsman which gave the
impression that GIO may not be conforming to its previous undertaking.  Preliminary
enguiries appeared to confirm this view and an investigation was begune. Mr W Jocelyn,
Managing Director of the GIO, responded 1o the initial investigation In a manner which
wis obstructive and contempiuous. As a result, the Ombudsman was foroed o call Mr
Jocelyn and other officers 1o give evidence in hearings convened using his royal commission
powers. The GIO submitted that if it were to provide reasons for dendal of claims they
wonkd suffer significant administrative and cost burden not borne by its competitors. The
level playing field concept was being used 1o justify the practice.

The investigation showed that the GIO did not, at the time of the investigation, have a
general procedure for giving sufficient reasons when denying public liability claims against
local government authorities. Tt once had such a procedure, bul the practice was
ahandoned af some stage, The asurances that the Ombudsman received in 1986 that such
g guideline was current were probably incorrect, although they were not deliberately
misheading. However, some local government authorities appeared to have switched their
business to the GIO on the strength of the earlier asurances which this office had made
public, Because these assurances turned out o be incorreet, it was important that the
investigntion set the record straight,

The Ombudsman believes there are compelling reasons why the GIO should have a
procedure for giving reasons to the public when claims are denied and, in his report on the
investigation, recommended that the GIO adopt one. The GIO zaid:
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When your report is made final, it will be distributed amongst our claims officers
and they will be asked to have regard to its findings.

A letter dated 29 May 1991 was received from Mr Jocelyn stating that the report had
been distributed as promised. An investigation officer confirmed by telephone that the
repart had been accompanied by a copy of the letter from Mr Jocelyn indicating that the
“findings of the report should be regarded”. The Ombudsman notes that this is not a
statement that the “recommendations will be followed™.

Mr Jocelyn told the Ombudsman it "would be very helpful if you found your way clear to
suggest 1o eouncils that their activities may be made subject to investigation unless they
choose to deal only with insurers who are prepared to meet the Ombudsman’s
requirements”, Consideration has not yet been given 1o this request.

FREEDOM OF INFORMATION

The Ombudsman®s view of the first two vears

It & now just over two years since the New South Wales Freedom of Information (FOT)
Act came into force, From the Ombudsman's perspective, the manner in which New
South Wales government departments and agencies deal with and view FOI applications
vitries considerably. A small number of apencies, such as Byron Shire Council, are both
efficient in their processing of FOI applications and liberal in the types of documents they
provide to applicants. However, the Ombudsman also believes an unnecessarily large
number of agencies are pot taking 1o heart the concept of open government.  All oo
often, determinations of applications are of o poor standard, with agencies showing a
closed door response to reasonable requests for information.

According to the provisions of the Act, the Ombudsman has the role of reviewing the
determinations of agencies. Such reviews, which are exnmined as complaints under the
Ombudsman Act, allow the Ombudsman to fulfil his role, under Section 52 of the FOT Act,
ot one of the avenues of external review . The olther avenue 5 the district court. Under
the MNew South Wales FOI legislation, the Ombudsman plays an important role in his
external review capacity, as any review of POT decisions undertaken by him are informal,
free and relatively quick when compared with the district court process.

Afler the experience of the first two years of investigating FOI complaings, the
Ombudsman believes major reform of the FOI Act is required. The Act has proved 1o be
unnecessarily complex and there are o many exemption clavses in Schedule 1. This
comphexity, together with the nume rous clauses in Schedule 1, means that the investigation
of FOl complaints which the Ombudsman undertakes, become more complex than
necessary. This is compounded by the clozed door approach of many agencies towards
release of their documents. In many cases, agencies are not only reluctant to concede that
their original determination may have been unreasonable, but will actively defend the
determination.
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FOI statistics

As has been detailed ebewhere in this annual report, the Ombudsman’s investigatory
functions became part of Schedule 2 of the FOI Act on 18 January 1991, thus making
such functions exempt from the provisions of the Act. In the period 1 July to 18 January,
the Ombudsman received eight FOL applications for documents relating to his investigatory
work and one for administrative, statistical information. OFf these nine requests, five were
applications for personal information and the other four concerned non-personal
information. Al requests for personal information were granted in full, except one which
was withdrawn, Of the non-personl requests, bvowere granted in full, one was withdrawn
and the other was a refusal of access. During this period, the Ombudsman receved $200
in processing fees for these applications, while no requests for an mternal review were
made. These figures relating to FOI requests are consistent with the nature and numbsr
of applications which the Ombudsman received during the previous year.

During the scoond year of operation of the FOI Act, the Ombudsman received 61
complainis, While the quantitative level of complainis has remained fairly static, the
second year saw more complaints received which indicaled a growing community
awareness of FOI matiers, as applicants gained a better understanding of the Act. The
number of complaints received where the Ombudsman had no jurisdiction dropped from
nine in the first year to only four in the second year. A number of FOI complaints received
by the Ombudsman in the twelve months o July, 1991 relate to information and
documents which are complex, sensitive and, al imes, controversial,

Thirty seven complaints were finalised during the year. The following table shows the
cutcome of finalised complaints by categon:

Duteome MNumber

No jurisdiction 4
Declined without any enguiry 5
Declined afer preliminary enguiry 20
Resolved after preliminary endguirny 4
Irvestigation discontinued 2
Finding under 5.26(1) 2

a7

The Ombudsman currently 5 imvestigating six POT complaints. This figure, when combined
with recently completed and discontinwed investigations, indicates that the Ombudsman
is being required to undertake a greater number of formal FOI investigations in the second
year of FOI as compared with the first iwelve months of the Act's operation.

The current figures on release of information under FOI throughout the state may obscure
some important isees, Toal statistics reveal that approximately 80 per cent of all FOI
requests are granted in full, with only seven per cent of requests for documents totally
refused. However, approximately 73 per cent of all requests concern the personal affairs
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of the applicant. While the Ombudsman applavds the fact that such a high percentage of
information is released, from the experience of this office it is clear that a number of
agencies are not adhering to the spirit of freedom of information when releasing
documents which are not the personnl affairs of the applicant and which may be
contentious, embarrassing, of indicate errors or poor deciskons, butwhich, nevertheless, are
nof legitimately exempt aecording 1o Schedube 1 of the FOIL Act.

Local government anthorities and personal affairs
As the Ombudsman reported last year, much confusion has occurred for applicants and
agencies because the term "personal affairs” is not defined inthe FOL Act. This confusion
is most apparent when a person applies for documents from a local government authorty,
Local government authorities currently are only subject to the FOI Act in relation 1o
applications which concern the applicant™s personal affairs.

Although the Premier has promised 1o bring local government authorities under the full
provisions of the FOT Act, this has not happened and, at present, much of the time of the
FOT staff is spent determining whether a request for information should have been denlt
with under the provisions of section 16{2); that is, whether it concerned the applicant’s
personal affairs,

Twenty percent of the FOI complaints received by the Ombudsman in the past twelve
months have been about determinations made by local government authorities, by far the
largest category of complaints, and half these complaints pertained to the question of
personal affairs. In two instances formal investigations were commenced and a further
matier was the subject of preliminary enquiry, The applicants in these cases were able to
demonsirate that the information they sought concerned their personal affiirs, as the
matters directly nffected their lifestyle, property and/or safety,

In two out of the three cases which were taken up, and where the avthority’s initial view
of personal affairs differed from that of the Ombudsman, the authority eventually acce pred
the application a& falling within the category of personal affairs. In the third case the
authority has been more recaleitrant and has firmly defended its position.

This resistant attitwde to the objects of the POI Act from some gquarters of local
government is difficult to understand, particukarly in light of the fact that a aumber of local
government authorities have implemented full freedom of information, making available
all eategories of documents with no adverse effects. Some authorities also have made
many categories of documents available over the counter. They have found this saves a
great deal of ime and expense for bath the applicant and the authority.

Motification of delerminations

A number of complainis 1o the Ombuedsman include a component about  deliy in the
applicant receiving the notice of determination.
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The FOU Act clearly sets out the time limits for which a determination of an application
for access and for an internal review, These are 45 days and 14 days respectively, The
requirements for the making of a determination are set out in sections 24 and 43 and the
requirements for the preparation of notices of determination in sections 28 and 43,

Some agencies appedr 0 have taken the view that there 5 a distinction between a
determination and a notification.  While the agency may appear to have made a
determination of an application within 45 days, in some cases the notice s not preparned
or sent to the applicant untl some tme later. Taken to extremes, an agency could use
such a practice io give its notice of determination 10 an applicant at any time it chooses,

The Ombusdsman is of the view that the division between determinations and notifications
was not intended to be interpreted in this way. In pursuit of a principal object of the FOI
Act, 1o encourapge the promp disclosune of information, this office  has concluded that a
reasonable time for an applicant 1o be handed written notice, or the notification to e
posted, would be as soon as practicable after the determination is made, and in any event
o kater than 45 diys from the date the application & received by the agency. Where an
internal review & sought, the applicant shoulkd be notified, or the notification be posted as
so0n w5 practicable snd no later than 14 days after the application for internal review is
recemved by the apency.

If delayed notices continue 1o be a feature of complaints to this office a recommendation
for amendment 1o the kegislation may be the best course of action.

We shall not, we shall not be moved

The Oilseeds Marketing Board for the State of N5W (OSMB) = one of a number of
statitory avthorities involved in irade, with responzibilivies both 1o the government and
io the farming sector. A Freedom of Information (FOI) application to the OSMB by a
farmer from the state’s north-west, highlighted serious problems to open government in
NSW. Some povernment authorities, In this case a semi-autonomous body, can be
extremely stubborn in refusing 1o allow the FOI Act w change their entrenched, and
usually unjustified, attitudes of secrecy.

The applicant applied for certnin non-current financial records of the OSMB. An
administrator had been appointed to the board eight months prior (o the application.
Owver a period of tme, the board released about half the information requested, but
refused 10 releass lists of creditors of the board and amounts owing to them as at two
dates. These lists were more than a year old by the time the board decided 1o refuse
access. This fact, however, was not seen 1o be of relevance by the board.

The bourd, in brief, contended that the lists:
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- contained information of commercial value, which would be diminished if released;
anc

. if disclosed, would cause boss of trust between the board and its suppliers and other
parties and, thus, adversely affect the board's trading ability.

The exemption cluuse in the FOI Act used by the board 10 refuse access was TRk,
which relates 1o information which, if disclosed, may itself diminish in value.

The Ombudsman eommenced an imvestigation into the board's refusal 1o release the
creditors’ lists after consideration of the gquality both of the hoard’s arguments in support
of the exemption clause and of the board’s written notifications to the applicant, which did
not meet all the Act's requirements.

The ensuing investigation saw the board firmly reiterate its view that release of the
creditors' lists would be detrimental to the board's trading arrangements. In response 10
this, the applicant adjusted his application o exchede identifying information about growers
and others concerned with the oilseeds trade. He still wished 1o know, however, the
amounts which the board owed 1o them. The board remained unwilling to release any
information, believing it was inappropriate for the board 10 be subject 10 a requirement
10 release information to which their private competitors were not subject.

An examination of the exempt documents identified a major weakness in the board’s
siance. [t became clear that a significant proportion of the ereditors’ information did not
relate 1o the board's trading arrangements at all. The board's argumenss, which only
applied to information identifying creditors connected with the oilseeds trade, now had no
force at all, as the applicant was no konger interested in those parts of the information.

The board never explained how creditor information pnrelated to the oilseeds trade, such
a5 the names and addresses of, and amounts gwed to, taxi or airling companies, of
subseription fees, or out-of-pocket expense details, could harm the board's trading
arraAngements.

The Ombudsman's preliminary findings and recommendations found the hoard’s decisions
10 refuse access unreasonable and based on irrelevant considerations and on mistake of
tow, Eleven recommendations were made, the thrust of these being that information which
did not concern the oibeeds trade should be released subject to the consultation
procedures required under the FOT Act.

Two officers the subject of the findings made comment o the Ombudsman, but the
comments failed to admit any distinction between the types of creditor information and
reiterated previous arguments supporting exemplion.
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When the final report was isued, the administrator indicated his decision to implement
anly one of the recommendations. Considering enough time had already been spent on
the matter, he wrode:

Mo doubt your perspective i that of compliance with the Freedom of Information
Act and the Ombudsman’s Act. However, my perspective i to ensure the efficient
financial and management operation of the Board...

The Deputy Ombudsman replied:

All muthorities which are agencies for the purpose af the FOI Act are bound by the
requirements of the Act. No question of perspective arises.

It adds insult 1o injury that the administrator, though unwilling o instruct his officers to
spend time implementing the recommendations, did not besitate 1o incur the costs of legal
advice by referring the final report to the board's solicitors. The latter was undoubtedly
a mare expensive move. Further, much of the time taken by officers of the board was
spent creating and maintaining a stand against the release of the information. If the correct
decision had been made earlier, time spent would not have been a problem,

The administrators inflexible stance was reminiscent of the structural attitude of
unreasonable secrecy prevalent throughout government arganisations in the past and
which the FOI Act was designed to dismantle.

[t was made quite clear 1o this office that the board believed its responsibilities under the
FOL Actwere quite inappropriate. Further, we were 1old that an association of agriculiural
boards had made a submission (o the minister for agriculiure requesting exclusion from
s Act for all such boards,

Although these bodies are semi-autonomaous, they are nevertheless established by statute
and are agencies subject to the FOI Act. In the past few years a number of boards have
failed financially and have had to have administrators appointed. Given these facts and
the OSME"s antiquated and, in the end, arrogant attitudes to the release of information,
and given the Ombudsman’s finding that the board’s decision to exempt was incorrect, the
removal of such boards from the public accountability represented by the Freedom of
Information Act would seem retrograde to say the lepst,

Closure of the Premier’s Department FOT Unit
The FOI Unit in Premier's Department was established in the latter half of 1988 o
implement the NSW Freedom of Information Act. Agencies were informed in April 1991
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of its dissolution, * in view of the successful implementation of FOI and in line with the
Government's commitment o Jet the Managers manage =" The unit ceased to exist on
30 June 1991,

The unit was recognised widely as the major source of advice for both the public and the
agencies about to the new legislation, providing prompt, unsparing and high quality
assistance. The FOI procedure manuals produced by the unit continue to give invalaable
aid in interpreting and facilitating the Act. The unit's philesophical approach accurately
represented the intentions of an Act drafied with open and accountable government in
mind and it actively pursued and cspoused those intentions. By their commitment to the
ideas inherent in Freedom of Information legislation, the stafl of the unit performed a
great service for the NSW public.

This office is aware of many who belicve the useful life of the unit was far from over and
its ending was exceedingly premature. In fact, it would seem, judging by the reaction of
FOI practitioners at the final meeting organised by the FOT unit, the only people in favour
of the unit's dlosure were those who decided 1o close it If this office had been consulted,
the Ombudsman woulkl have certainly recommended against its closure. The consequent
loss of FOI expertise is a significant Joss for the people of this state,

A number of the unit's responsibilities have now been handed over 1o individual agencies.

This office believes, however, that the major duties undertaken by the FOI unit in relation
to the provision of advice and assistance to the government and the public and the
associated duties of interpreting the Act, will 10 a large degree devolve, not to individual
agencies, but 1o the Ombudsman's office. The Ombudsman is an integral part of the
process by which the public are given the right of access to information held by the
government. Without the FOI unit, there is Hitle doubt the Ombudsman's FOI workload
will increase significantly. His statatory obligations and the published information
concerning those obligations point to him as the logical source of belp.

In the first 12 months of the unit's operation, it received 4,300 welephone enguiries and in
1990y91, 5,000 telephone and 400 written inquiries. The Ombudsman firmly believes
demand for information about the Act will continue at a high level and that, with the
demise of the FOI Unit, much of the de-facto responsibility for servicing this demand will
fall on this office.

For examphe, the unit was a very effective arbitrator and educator both for agencies and
the public. It is anticipated that, without the unit’s conciliation skills and the quality of i
oral and written advice, many FOI applications which may otherwise have been successfully
dealt with at agency level will become the subject of formal complaint 1o the Ombudsman
under 552 of the FOI Act. The educative role of the Ombudsman in relation to FOI, at

I, ottar o Durdd Rodhen, Ditector of the Unil, 18 Apel 1591,
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present a minor part of FOI activities in this office, inevitably will become significant as
w result of the FOI unit closure, The Ombudsman's statutory duties under the Act are at
the end of a series of procedures which must be followed step by siep by both the applicant
and the agency. The unit played a major robe in explaining these steps.

Mo doubt this office will receive a greatly increased number of complaints about local
councils' decisions regarding FOI applications. The FOI unit received an average of
between one and two elephone calls a day concerning local councils’ refusals to deal with
FOI applications. The basis of the refusals was invariably councils” view that the
information requested did not concern the personal affairs of the applicant, as required by
the Act, The FOI unit was highly successful in explaining to the majority of councils their
obligations under the Act. Consequently, the applications were dealt with approprianshy.
In future, the Ombudsman can expect 1o be called upon to arbitrate informally on this
isswe im much the same way as the Unit

Under the PO Act the Ombudsman's s an independent and objective examiner of
determinations and af the conduct related 1o those determinations. In future, be will not
be abbe o restrict his robe, as he has done 1o a large extent in the past, to that of external
examiner. Without the existence of an objective facilitator, arbitrator and educator, a5 the
PO Unit was, the Ombudsman may well have to adopt these roles in order 1o impart a
reasonable effectiveness 1o a complex Act.

Need for more stafl and the permanent establishment of existing stafl

O 22 March 1989, the Secretary of the Treasury approved funding for four FOI positions
in this office: two investigation officers, one clerk and one general duties typist, subject to
“the staff requirements being reviewed afier twelve months”.

On 14 May 1990, in response to 8 request from the Secretary of the Treasury, the
Ombudsman forwarded a detailed report covering the work of his FOIU officers, analysing
complaing statistics and future trends, and requesting approval for the four positions to be
retained as permanent positons,

On 26 June 1990, in the absence of any written reply to his earber letier, the Ombudsman
again wrote to the Secretary of the Treasury, detailing discussions with Treasury inspectors
pnd pdvising it was imperative that coptinued staffing and funding for FOI be provided.

Crm 27 Jume: 1994, the Secretary of the Treasory advised:

I'wish to advise that approval has been given 1o your Office retaining the additional
staff number of four positions and the funding on a temporary basis pending a
management view of your organisation by the Office of Public Management as
directed by the Premier and Treasurer.
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In his special report of 19 July 1990, the Ombudsman referred to the implications of a
review by the Office of Public Management for the independence of his office; where the
Premier had directed a review of the Office of the Ombudsman by an organisation which

was responsible ultimately to the Premier and vet was a public authority subject to the
Ombudsman’s jurisdiction.

On 17 July 1950, the Ombudsman met with the general manager of the Office of Public
Management and expressed his concern at these matiers. The position remained
unresobved.

Finally, on 19 April 1991, the Ombudsman again wrote to the Secretary of the Treasury
stiting

I am concerned that the issve of FOI staffing levels has still not been resolved.
This uncertainty has implications, both for the overall financial and operational
mspects of the Ofice, and as previously reporied to Treasury, for FOI staff whose
contracts of employment expire at the end of June. These siaff are understandazbly
concerned about the question of their continued emplovment and the stabiliy of
the section is jeopardised where staff who are otherwise happy but uncertain of
their employment status, are considering alternate employment opportunities.

The Ombudsman also referred 1o the abalition of the Premiers Department FOL Unat
&5 at H) June 1991 and pointed out that, in the absence of the unit, responsibility for any
educative function in terms of the FOI Act would naturally devolve upon this office.

Al the time of writing, the Treasury had not replied to this letter. However, in response
to a Special Report to Parliament from the Ombudsman dated 21 June 1991, which
mentioned this matter as one of a number of concerns, the Secretary of the Tremsury
advised the Director-General of the Cabinet Office that:

The Premier and Treasurer has approved of extension of the FOI positions subject
to review at the end of 1991/9L If this is an arca of great concern, then, as
suggested above, the review should be brought forward.

This still did not address the matter of permanency. The same response abo failed 10
support funding for an additional FOI staff member to help with the anticipated increase
in enguiries following the closure of the FOI unit.

Given the above and in the face of the FOL unit's demise, it is difficult to aeoid the
conclusion that the Government is no longer strongly committed to those principles of
open government which it inttially upheld in introducing the Freedom of Information Act.
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LOCAL GOVERNMENT AREA

Complaints about local government

Mew complaings

Dwring the year 716 new complaints were received. In addition, 177 complaints already
ender engquiry or investigation were carried forward from 1990-91, giving a total of 893
active cases

Finalised complaints

Atotal of 713 matters was finalised during the year, leaving 180 cases still under enguiry
ar investigation.

The following table gives the category of outcome for cases finalised during the year:

Dutcome Number %o of total
Mo jurisdiction 2 025
Declined without any enguiry 262 %
Declined afier preliminary enguiry 2 485
Resolved after preliminary enguiry 52 T
Mo prima facke evidence of conduct 41 5.8%
described in section 26
Discontinued B 1%
No adverse finding - -5
Mydverse finding i 1%
713 100
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LOCAL GOVERNMENT

Declinad sl oulsel

discontinusd

':. adverse findings

e i furisdictien T R
Decline afar engu i Tl
FINALISED MATTERS INVESTIGATIONS

Total complainis fimalised 713

Lake Macquarie Council - a nice profit!

Taranto Senior Citizens Club complained that Lake Macquarie Council recently had sobd
the land on which their clubhouse stood. The club had owned this kand for nearly 30 vears
and had transfered it 1o council in 1984, following a number of assurances and
undertakings.

The property in question, at Carey Street, Toronto, had been donated outright 1o the cluh
in 1936 by a local benefactor. In 1959 a clubhouse was built by the senior citizens with
community support. The clubhouse was a community facility for both senior citizens other
COTRMuUTlY groups.

In the mid 1970s, council became interested in extending and improving the clubhouse
for community services. In August 1976, council formally resolved:

that further negotiations take place with Toronto Senior Citizens Club for the
transfer to Council of the land on which the Toronto Hall is situated to alkow
Council to apply for a grant,
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Council could not apply for funding for such a project on kand which it did not own.,

The transfer of titke followed a long period of negotintion and some hesitation on the part
of the club. In July 1979 and in November 1982 council gave & number of written
undertakings, inclading:

L] council would meet all outstanding rates and continwe to pay rates as they fell due
each year;

L council would be responsible for the maintenance of the prémises on the same
bazis that oiher council owned properties are maintained;

L council would apply for a government grant on completion of the transfer {cowncil
thought st the time that funds would be available by 1935-87);

. in the meantime, the club would operate in the existing clubhouwse; and

. a care control and a management committee would be established to provide a
direct link with council,

With these assurances the property was handed over to council by a formal contract of
sale for the nominal purchase price of 31, A condition in the contract of sale was that a
local committee be established under section 527 1) of the Local Government Act. Mo
such committes was ever formed. There was no direct link between the elub and eouncil,

Further, the asurances which led the club to transfer the property, did not materialise
and, in certain instances, were paid no respect by council.

Government funding

By 1986 there were doubis about the time frame for the clubhouse improvements and
unceriainty about the availability of a government grant. The Federal Government was
indicating i1 preference for funding broad based services for both the Frail and active aged.
Coungil presented a revised submission along these lines, but when it was reviewed by the
Department of Local Government it was given bow priority.

Mo criticism can be Jevelled ot council about the change in government policy on capital
prients and the consequent changes to whiat was possible for the clubhouwse.

Following an Ombudsman investigation, however, council’s subsequent actions are viewed
in a different Light,

Continoed wse

Councl advised the club of the lower priooity that its submission for funds for Toronto had
been given. At the same time, council told the club that wntil the government indicated
when funding would be mailable, only minimum maintenance would be provided 1o the
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clubhouse, Council disregarded its undertaking 1o the club. Mevertheless the clubhouss
continued 1o be the centre of operations for the senior citizens and a meeting place for
other commumnity organisations in Toronto.

In 1988 ihe club beard from council’s solicitors that council, "had real estate plans for the
property”. Later in the year, the club was informed by council that tenders were being
invited for the purchase of the property. The town clerk said council was considering a
number of options for the hall, including relocaticn,

In 1989 council sold the clubhouse site, together with adjaining blocks, 1o Henny Penny
Foods Lid for $705,000.

There was little or no laison with the club about their future. Council put certain
proposals forward without consultation,

Regarding the acquisition of the property from the club in 1984, council suid:

the Contract of Sale between the parties is regarded by the Council as the entire
agreement between the parties in relation to the transfer of Lot 26,

and on the disposal of the property to the fast food chain, council’s view was that:

« council is charged with the responsibility to the whole community and the benefits
arising by way of employment opportunity, etc, in the Toronto ares far outweigh the
potential inconvenience cavsed to a comparatively small number of people..

and justified iis actions with

in any case, council had plans to mitigate this inconvenience by relocating the
Senior Citizens Club to anather site in the near vicinity...

In January 1990, the <lub accepied the offer of the council 10 hold their activities at the
Toronto Bowling Club,  This venue appeared to be council’s preferred option because
transfer to the bowling club suited its plans to relocate another community service, the
Toronte Community Hall.

The clubhouse was demolished to expedite the sake to Henny Penny. [is replacement value
in 1988 was S30,000.

With regard to the failure of successive councils to establish a bocal committee under the
Local Government Act, the mayor said, firsily, it was noi necessary as the club had
operated successfully and, secondly, it was not appropriate as the club had exclusie use
of the premises.
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The first claim ignored the purpose of a local committes, that is, to provide a direct link
between council and the club. The second was wrong, as the premises were used by a
number of community organisations on a regular basis. Council seemed 1o have no
knowledge of whit activity occurred at the clubhouse,

Proceeds

Council’s failure 1o honour its undertakings to the club and its lack of moral obligation was
shown by its appropriation of the proceeds of sale of $705,000. Council initially planned
o place the procesds in council’s reserve for reinvestment of assets. The town clerk said
the reserve was established to finance land development for resale and to improve caravan
parks, During the latter part of the Ombudsman's investigation, however, council ahered
its decision an its appropriantion of the funds.

The mayor advised that an estimated $100,000 (which, he said, was the value of the land
calculated on a pro rata hasis) would be provided for a proposed mult purpose community
building. The mayor could not say how much of the $100,000 would go towards facilities
for senior citizens. The only change in council’s position was that one-sixth of the net
proceeds would go o the community building. Council's property manager later advised
that the value of the land, pro rata, was approximately $142,000.

There still was o sense of obligation to the senior eltizens elub over the failure or inability
1o honour the assurances given at the transfer of titke o council from the club. The club
has since been informed by the State Member of Parliament that he had been advised by
the Minister for Family and Community Services that the proposal which had been
submitted by council for the construction of a home and community care centre may not
adequately address the immediate needs of the club for new premises.

The club informed the Ombudsman that they looked forward to the peaceful existence
of their club in premises of a permanent nature, plans for which they had not seen nor did
they know if any were in exislence.

The club expressed the fear that council could continws 1o sell land with the end result of
lack of a suitable site for the proposed multi purpose centre. They wekomed the
opportunity for their commitiee to peruse the plans,

The Ombudsman obtained legal advice from a leading Queens Counsel 1o assist the
investigntion, [0was Counsel's opinion that the views of the council regarding the contract
of sale were not correctly based in law. He said the agreement between the parties must
be conmstructed as going beyond the contract of sale. The Ombudsman agreed with
Counsel’s advice that the council adopted a fiduciary position by undertaking to act on
behall of the club in the particular enterprise of applying 10 the Federal Government for
funding. As a fiduciary, council was also liable to account for any profit or benefit
obtained. Council, however, breached its fiduciary obligations by its subsequent action
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A revised draft report, taking into account the independent kegal advice from senior
counsel has beeq farwarded 1o the Mindster for Local Government. [t recomimends that
council place the proceeds of the sale of the land formerly belonging to the Senior Citizen's
Club into a special trust account, together with the interest earned on the proceeds sinoe
the sale and an amount to cover the value of the clubhouse thiat was demolished. This
trust should then by used to provide facilivies for senior citizens in the new centre if and
when it is built  The Ombuedsman will await the advice of the minisier on whether he
wishes 1o consult on the matter, before making the report public.

Lake Macquarie Council - what more could they do - or not do

Part of the Ombudsman's role i to deal with complaints by individuals who, when dealing
with large bureaucracies, are relatively powerless. In many cases, the individual citizen
does not have access to information and cannot match the resources of public authorities.

Mr B's complaint is one where a member of the community has suffered because the
conduct of Iocal povernment officers was unreasonable, uvnjust and improperly
discriminalory.

Mr B wrote 1o the Ombudsman in July 1989 about reconstruction work on a neighbouring
property that had caused serious water run-off problems.

The neighbour, whose land sloped down towards Mr B's property, had built a retaining
wall at the boundnry which consisted of rows of concrete cylindrical blocks lnid
unresirained, one on top of the other. He had then filled in the back yard to the height of
the wall, changing the contour of the area, then concreted and pebblecreted the surface,
Druring heavy storms in the latter part of 1988 there had been extensive damage to the rear
of Mr B's property. Terrace gardens had been washed away and there was subsidence.

Mr B, on the advice of professional engineers in November 1988, had sought council's
advice about the damage. The engineers had expressed their concern over the legality of
the construction work and the consequent uncontrolbed and concentrated discharge of
stormwater. They recommended to Mr B that he ask council whether the neighbour had
obtained approval for the reconstruction work. Mr B wrote to the council in March 1989
seeking assislance.

Council inspected the site on 10 April 1989 and informed Mr B that the wall was under one
metre and didn't need council approval and, therefore, it was matter for civil proceedings.
Mo information was conveyed 1o Mr B whether the wall as an authorised structure or not,
whether it was structurally stable or unstable, whether the re-grading and concreting of the
backyard was acceptable or whether the concentrated waier discharge could be permitted.

On the other hand, on 20 April, ten days afier the inspection, council wrete o the
neighbour telling him the wall should have been the subject of a building application, that
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the wall wns surcharged and had bulged and that absorption trenches (under the
pebblecrete) appeared to have failed.

The neighbour was advised by council of the appropriate remedial work, including the
Iowering af the retaining wall and the installation of some form of drainage svstem o
dispose of waste water. He was told to obtain the services of a practising structural
engineer and to get a certificate of structural adequacy.

Mr B was not given this information. As a consequence, he was placed at a complete
disadvantage in making any decision on what action he should take about the damage to
his propery and the causes of it. His position was exacerbated when, on asking again
about the neighbour's reconstruction works, council told Mr B on two occasions, in letters
dated 21 June and 12 July 1989, that it would only produce its records on the service of
subpoena.

In the meantime, council ook no action at all o follow up the Jetter to Mr B neighbour
about the unauthorised work or to monitor what action the neighbour had taken following
its advice on remedying the situation

Diuring the imvestigation of the complaint it came to light that a senior council officer who
had dealt with Mr B's enguiries to council was related 10 the neighbour who had carried
out the unauthorised reconstruction work, The wall, had in fact, been built by relatives of
the council officer. As it happened, the neighbour and council officer were aleo related to
one of the elected councillors of the City of Lake Macquarie.

The council officer was called to give evidence at an inquiry before the Assistant
Ombudsman.

The officer went to great lengths 1o convey to the inquiry that he would not handle a
miatter before council if family members were involved. Despite his protestations, there
was clear evidence that the officer had directly irvolved himseIf in previous matters before
council involving Mr B's neighbour. He had then become directly involved in Mr B's
emquirics to council and had made the decision that Mr B could not have information
about building approvals unless council was served with a subpoena. 1t was only after
giving out that advice that the officer referred the matter 1o a more senior council officer.

The Ombudsman considersd that the officer’s conduct did not present itself as being
professional. The Ombudsman recommended that the officer be counselled on his actions,
and that council conduct a traming program on the Local Government Code of Conduct
for Members and Staff, 1990

There was no evidence indicated the councillor had any direct involvement or influence in
the problems expersenced by Mr B,

The finel report on the investigation was issued on & Movember 199

Part 1



Annual Report 1991 6l

The investigation found that Mr B had been disadvantaged as a result of a namber of
council's policies and practices and by its inaction. These incladed:

L the absorption pits on the neighbour's property had failed, yet council couldn’t be
sure whether they were installed or whether they were just ineffective because a
completion inspection on the dwelling extensions had not been carried out;

. council precluded Mr B from knowing that the neighbour’s reconstruction works
which caused the damage were illegal;

. council gave conflicting advice 10 Mr B and his neighbour and aliowed the
inconsistency 1o stand to the detriment of Mr B and council had no intention of
correcting the situation;

. council failed 1o follow up its letter of advice to the neighbour about the
unauthorised work and Failed to monitor whether appropriate remedinl action had
been taken; and

. council had allowed Mr B 1o believe the only recourse left for him was civil
proceedings when it was a situation which council chkearly had a responsibility and
obligation to address.

It was clear to any officer from council dealing with Mr B that he was an clderly person.
Council’s rating records abio would have disclosed be was a pensioner. It was n a
realistic expectation on the part of any council officer that Mr B would pursue litigation.
Further, the Ombudsman did not consider that the possibility of civil litigation could
properly absolve council of its respomnsibility to monitor the remedial action it had
suggested 1o the neighbour. Council’s letter to the neighbour of 20 April 1959 clearly
indicaied it considered the structure both unawthorised and defective.

The Mayor, Alderman Welch, informed the Ombudsman that any recommendation from
council in respect of unauthorised work could only be by way of demaolition. Aldcrman
Welch said that, in the circumstances, the neighbour would have the opportunity 1o appeal
to the Land and Environment Court and that a decision in council's favour was more than
remote. There was no evidence produced to the investigation, however, that this was a
matter that had been considered and had determined the limited action of council.

Mr Welch had no regard for the remedial suggestions put to the neighbour in its letter of
20 Agpril 1989 to address the situation, nor did his view reflect the range of options council
is empowered to pursue under s317B of the Local Government Act.  Section 317B
provides that council may order an owner to demolish, re-crect or repair building works
if the building is in such condition as to be prejudicial to the property or inhabitants of the
neighbourhood,

The Ombudéman made a number of recommendations about the unauthorised work and
the damage suffered by Mr B:
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. that council immediately direct the neighbour to take action in respect of the
unauthorised work as set out in its letter to him of 20 April 1989,

. that council monitor the remedinl action required on the neighbour’s property until
its early completion or if such work is not carried out within a reasonable time that
council initiate kegal proceedings; and

. that council compensate Mr B for its failure to remedy unauthorised work which
adversely affected him; for the unfair and disndvantaged position Mr B was placed
in because council refused to provide him with information which directly affected
him; and for the protracted delay by council in addressing its responsibilities.

The Ombudsman recommended the level af compensation be at least equal 1o the costs
incurred by Mr B for professional engineering advice,

On 10 December 1990, the town clerk informed the Assistant Ombudsman that council
had resolved to arrange for a surveyor to determine whether the alleged work was
unauthorised.

He also advised that council had also resolved not to pay Mr B compensation in relation
to the matter.,

The council officer concerned had been counselled regarding his involvement in matters
before council involving family members and council had referred the question of a
training and information program en the Code of Conduct for Local Government to its
hunmin resoources manager for implementation in 1991,

On 21 February 1991, council wrote again to the Assistant Ombusdsman advising that at its
meeting of 11 February 1991, council had considered a report in relation 1o the
recommendations on the investigation and had resolved:

L council take no further action in regard to the matier; and

. that Mr B be advised council has resolved to take no further action in regard 1o the
erection of the retaining wall or the disposal of roof waste water on the premises
of Mr B's neighbour.

Council was asked to furnish a copy of the report which had been considered at its ordinary
meeking.

The report said the council’s surveyor had indicated that in his opinion the retaining wall
varied in height from 920mm io 1.050mm above the adjacent ground level. It said a recent
inspection of the site by the city health surveyor and deputy revealed that the retaining
wall was retaining soil to a height less than one metre. Because of a slight depression in
the soil, a sectbon of the wall for approximately one third of the length, exceeded the height
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of one metre up to S0mm. Tt concluded that Mr B had the option of taking legal action
against the neighbour,

Alderman G R Hughes declared an interest in the matter and took no part in the
deliberation.

MNotification of adjoining owners - one step forward two steps back

In last year's annual report, the Ombudsman reported on the decision by the NSW Court
of Appeal in Horshy Shire Council v Porter confirming the decision of Mr Justice Cripps
of Land & Environment Court, The Court of Appeal decided that the obligation under
5.312A of the Local Government Act "o permit & person to inspect plans for a building
application on adjoining lands carries with it the implication that the owner will be notified
that such plans exist affecting his land or the enjoyment thereofl”.

This decision by the Court of Appeal was handed down soon after a report to Parlament
by this office on the same subject, which was tabled on 28 March 1990. This report was
the culmination of ten years of comments in annual reports on the inadequacy of the
existing provisions in the Local Government Act.

Ower the last ten years this office has on numerous occasions brought to Parliament’s
attention the following:

L] the belief ratepayers are entitled to hold a reasonable expectation that their council
will seek their views on development or building applications that may affect their
amenity. Such expectations arises out of the provisions of both the Local
Government Act and the Environmental Planning and Assessment Act and is in
accord with the principles of natural justice;

- that a survey by this office in 1985 showed that the 60 per cent of NSW councils
have a policy of notifying alfected property owners and that these councils did not
consider the policy imposed onerous cost burdens or additional delays in the
processing of applications; and

. that the then uncertainty in the law and the divergence of policy adopted by councils
across the state gives rise 10 a wotally unnecessary level of ratepayer dissatisfaction
with their councils and consequent large number of complaints to this office.

The Court of Appeal's decision vindicated the stand taken by this office and in essence
brought about the desired reform of the law. The decision was weleomed by environment
groups and ratepayer associntions.

The Government's response to this clear statement of the law by the court, was 1o submit
an amendment bill to the parliament prior to the state election. [t is undersiood the bill
will be reintroduced in the budget session. The bill will allow councils to reinstitute their
palicy of not notifying adjoining owners. Currently both councils and their rate payers know
that a council must notify the ewners of land adjacent to land the subject of a bullding
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application. There is no discretion. If council fails 1 notify then any consent can be
visided on application to the Land and Environment Court,

The drafi bill wvests council with the discretion o

» determine, prior (o any community consultation, which of the neighbouring
properties would be detdmenally affecred:

» determine who may inspect plans; and

L] prepare a draft palicy which miy be unique to that shire, city or munkcipality.

The bill, if enacted, will probably lead to even greater disputation between councils and
their ratepayers and, as such, is extraordinarily retrograde. The bill would appear not 1o
recognise that anyone other than neighbouring properties could be affected detrimentally
by the proposed building. Nor does the bill provide any assistance to the lay person as 1o
the definitions of wee and enjoyment and detrimentally affected . Further the bill may lead
to greatly increased litigation, not the keast on the question of whether council has properly
assessed who should be notified. Clearly complaints to this office an this subject will
INETEikn.

In the view of the Mational Environmental Law Association:

the proposed legislation runs together two wery basic, but essentially different,
considerations namehy;

(0 the right of adjoining property owners to be notified of proposed
building work on adjoining land;

{if)  whether or not the proposed building work will detrimentally affect
the wse and enjoyment of adjoining kand,

The answer to the second consideration, namely whether or not the use and
enjoyment will be detrimentally affected, should be based on advertising procedures
which secure the right of all property owners to be notified of building work on
adjoining land.

It is the opinion of the association that the council should only properly come 1o
consider the second question having first given adjoining property owners the right
1o make o submission.

Central to the question - will proposed bullding work detrimentally affect adjoining
land? - is consideration of the opinion of adjaining land owners about the worth af
the application. To deny adjoining land owners the opportunity of making any
comment significantly reduces, in the opinion of the association, the ability of the
council 1o determine the ulimate question.

The bill also fails to introduce 2 uniform policy across the state. [t is absurd that ratepayers,
resident in different council arcas, will again be subject to diverse policies on the
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notification of interested parties. The bill reinstates the previous inequitable position of
many ralepayers, where some councils will continue to notify all interested parties while
others will revert to their habit of limited notification by a very narrow application of the
pmendment,

The bill also has the potential to produce a climate conducive to corrupt conduect. [t will
be potentially possible for an employee of a council with delegated power 1o approve a
building application were there has been no community consultation nor has the
application be brought before a council meeting for public scrutiny. This defect in the bill
was raised with Mr lan Temby, Commissioner for the Independent Commission Against
Corruption, early this year. Mr Temby advised that:

w @ legislative requirement that council notify adjacent landowners affords a
greater degree of protection to council and s1aff than a discretionary provision.
Where such discretion to notify exists, it & open 10 abuse. It is possible that
applicants will seek to improperly influence eouncil andfor the delegated officer in
relation o notification, or that disgruntled adjacent landowners, who were not
natified of an application, will allege improper practices on the part of either or
both the applicant and the relevant authorising officer.

This office calls on the Government to rethink the amendments and to engige in further
consultation with the community on the administrative difficulties of the current posation.

Naot just a city problem
Ower the last couple of years, the Ombudsman has received complaints about sub-diision
applications where the principle of notification of adjoining owners applies.

The practice of notifying adjoining owners when sub-division applications are received,
varies between councils. Most councils provide written notification as a mateer of course
and courtesy. They often find it useful as a means of pre-empting problems, since
adjoining owners can sometimes identify possible impacts of proposals that are nod
immediately obvious. Other councils write to adjoining owners when major proposals are
planned. Others still do not formally notify individual owners in any siuation

It is recognised that councils are not obliged under current planning legislation 10
specifically notify adjoining owners of sub-division applications received. They do,
however, have certain responsibilities regarding the exhibition of proposals, consideration
of ohjections and determination of applications.

In 1987/858 three property owners wrote to the Ombudsman complaining that Wollondilky
Shire Council failed, among other things, to consider drainage impacts on their land prios
ta the approval of two residential sub-division applications. The complainants stated they
began experiencing problems with flooding on their properties following heavy rain. All
claimed this problem had been exacerbated by the sub-divisions, together with the filling
of & natural watercourse,
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This office made enquiries with Wollondilly Shire Council concerning the complaint.
Council's reply was brief and referred to assisting in the cost of some remedial works on
one property. However, council did not feel the other two complainant’s problems could
be anrfbuted 10 its conduct. Tt was nated the adjodning owners were not consulied before
granting consent.

This office launched an investigation into the matter and council's design engineer, chief
town planner and development engineer were called 1o give evidence,

Section 90 of the Environmental Planming and Assessment Act, 1979, lists the relevant
heads of consideration 10 be laken info account when determining applications. These
include drainage impact on surrounding land, During the course of the investigation, it was
revealed council staff not only failed to consider the sub-division applications in terms of
section 90 of the Act, but some had no knowledge at all of the provisions of this section.

Council maintained it had assessed the impact on downstream drainage facilities and
determined that litthe change would result. Itappeared that the assessment of the drainage
impact of the proposal was based on council engineers’ experience of such maters and
standard engineering practice, The application was dealt with as & routing matter and not
a5 @ planning matter subject to the provisions of the Act. Subsequently, the town planning
department, although formally processing the application, had very little input into the
assessment of the application or in determining conditions of consent.

This office contracted D Brian Jenking from Unisearch Limited, University of NSW, 1
ascertain the impact on downstream drainage facilities of the concentration and comulative
effect of run-off from the sub-divisions. It was D Jenkins view that the sub-division had
little effect on the peak flow rate.

There i some doubt as to whether council was fully aware of this at the time the
iapplication was approved. Cenainly no evidence appears on the files to suggest they were.
It is fortunate council’s apparently intuitive assessment of the drainage impacts resulted
in a1 conclusion which has been vindicated by a more professional, seientific appraisal.

In addition, it was learnt council had no policy concerning the advertising or notification
of neighbours regarding development applications for sub-divisions. It & obvious,
therefore, that no consideration was given 1o notifying owners in this case.

As a result of the investigation, the Assistant Ombudsman recommended, among other
things, that:

. council’s chiel town planner introduce a systematic process to ensure all relevant
heads of consideration under section 90 of the Emvironmental Planning and
Assessment Act are taken into account in the processing and determination of all
development appiications, including subdivision applications;
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L] procedures be introduced, and, if neccssary, training be undertaken to enable all
council staff involved in the assessing of subdivision applications to become familiar
with the requirements of relevant legislation; and

» Wollondilly Shire Council introduce a policy whereby adjoining owners are notified
as a matter of course, and in all circumstances, of proposed developments in their
neighbourhood.

In the submission received from the shire clerk of Wollondilly Shire Council dated 2U
September 1990 it was stated thal, "A systematic process to ensure the heads of
consideration under section 90 of the EP and A Act (are taken into account) has been
intresduoed”.

The Hon Mr David Hay, MBE, Minister for Local Government and Minister for Planning,
considered the draft report in this matter and expressed in his response, his general
support for the findings contained therein. However, in relation 1o the recommendation
that "...adjoining owners are notified as a matter of course, and in all circumstances, of
propased developments in their neighbourbood...”. The minisier wroke:

(This recommendation)...is oo sweeping and in practical terms, would result in
delays to the determination of many minor development and building applications.
Accordingly, 1 consider that Wollondilly Shire Council should retain the
responsibility for deciding when it is reasonable and appropriate to notify adjoining
owners of a proposal for development. The Council should be encouraged to fulfil
this responsibility with diligence.

The minister went on to request that this recommendation be reviewed in light of these
Gmmenis.

In these and other matters brought 1o the notice of the Ombudsman, there has been no
conclusive evidence that such notification causes undue delays and it is a practice already
widely adopted by many local councils, The Ombudsman firmly believes that potification
of adjoining owners is in the public interest and leads to better decision making by local
councils, Consequently, the Ombudsman did not agree with the minister’s view and the
recommendation on notification of adjoining owners made in the Assistant Ombudsman's
repart remained unchanged.

Danations to councils

Last year's annual report contained a segment on the soliciting of donations by councils
and the difficulties arising where such donations are sought from applicants with current
projects before the council for determination. The report arose out of an investigation into
the conduct of Baulkham Hills Shire Council, which solicited substantial donations from
applicant developers towards the cost of the Hills Entertainment Centre.

Despite the findings of the investigation, public comments were made by a number of
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persons associated with local government, including the deputy mayor of a neighbouring
council, supporting the fund-raising activities of Baulkham Hills Council and criticising, "the
lack of practical knowledge diplayed in the critical [Ombudsman’s] report”,

Given the apparent lack of understanding of the propricty of a public body actively
soliciting donations from a developer when it has the power 1o approve o reject that
developer's proposal, this area was made the subject of a number of lectures to various
groups, including planning experts and local government staff.

In response o addresses o the Local Government Planner’s conference and 1o a
metropolitan meeting of the Institute of Municipal Management, this office received a
letter from the president of Baulkham Hills Council complaining that the investigation into
his council’s condoct was used to llustrate the general theme. The letier noted thai
reference to the council was not conducive 1o establishing the "climate of genuine trust and
cooperation” which the council considered essential (o ensure orderly development.

Many questions arise where a public body seeks donations from business groups or persons
in circumstances which give rise to an expectation that the functions of that body will be
cifected by whether or not a donation is made, or the size of that donation. These
guestions concern the integrity of public administration and have serious implications for
the public's confidence in government. I i undoubtedly in the public interest that there
is informed debate about the problems which arise, especially among people whose
position may bring them into contact with these situations.

It is apparent from the response of Baulkham Hills Council 1o the inguiry and from
subsequent comments by people involved with local government, that there remaing a
failure to fully appreciate the implications surrounding the soliciting of donations by a
public authority from businesses which stand 10 benefit from decisions of that public
authority. As long as this failure (0 undersiand the issues persists, this office will continue
1o promote public understanding in the interests of better public administration.

Mulwaree Shire Council

One of the objects of the Environmental Planning and Assessment Act (EPA Act) is to,
"provide increased opportunity for public invalve ment and pardcipation in environmental
planning and assessment”. The Act also exists to encourage the proper development and
conservation of natural resources for the purposes of promoting the social and economic
welfare of the community and for a better environment. To achieve these objects,
significant powers and responsibilities are given to local government authoritics 1o assess
and approve development applications, It was in relation 1w Mulwaree Shire’s approval
of & major rural residential subdivision covering 900 acres that a ratepayer complaimed (o
the Ombudsman. The ratepayer claimed council’s action hod not been consistent with the
spirit or intent of the Act.
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The investigation examined 3 number of phases of the development - the initial
confidential contact between the developer, council members and staff, the exhibition af
the Local Environment Plan (LEP), consultation by councll on issues raised in the Lecal
Environmental Study (LES), the determination of the development application and
councls imvolvement in works on this site and its monitoring of complitnee with conditions
of consent,

Council’s confidentizl but informal consideration of a concept plan of the development, the
site inspection by some members (including helicopter flights helicopter around the area),
and restriction of mention of these actions in council's business paper was found to be not
wrong. It was nccepled that it was common practice for councils to agree to a developer's
request for confidentiality in the early stages of proposed developments and before any
formal applications are made to council or any formal decisions made by council to
proceed with proposals. In some circumstances this process may result in the public being
excluded from the decision making process and may limit opportunity for public scrutiny.
But in cases such as this where the proposal required a draft LEP involving formal
procedures of consultation and public participation as a statutory requirement, it could not
be said that the public had been unreasonable excluded.

Council only used cadastral facts in the newspaper advertisements announcing the public
exhibition of the draft LEP and LES, claiiming country people recognise land in those
terms. This wits not borne out by the evidence. One councillor could not name the parish
in which his own property was located. While there are no stalutory requirements in the
EPA Act or regulations on the form in which land should be described in such
advertisements and while Council's actions were consistent with past practice, the
advertisements were considered unreasonable because they did not provide adequate
information 1o enable interested persons 1o exercise their rights to public panicipation in
the planning process. The evidence suggested there was an aliernative and comimonly
known description of the land which would have assisted recognition if it had been used.

Council also followed what was its standard practice regarding the period of exhibition of
the LEP and LES. With few exceptions, eouncil had limited public exhibitions 1o around
the minimum period required under EPA Act. The council itself had not considered what
exhibition period was appropriaie, leaving the decision to the shire planner. In many
municipalities and shires such decisions are matters for council, especially where a
development is considered 1o be significant, controversial or unusual Section 63 of the
EPA Act clearly states councils have a discretion in deciding the form and manner of
natices and places of exhibition of environmental studies.

While the history of public submission following exhibitions in the Mulwaree Shire
generally only supporied minimum exhibition times, it was considered that the guestion
should have been deliberated upon by council in this case.
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The development was initially described as hawing "a significant impact” on the area and
"a unique concept”, This should have signalled fo council and the council’s officers that
more than the minimum requirement in regard to public exhibition should apply.

There was also evidence that the complainamt had been misled by council on two
occasions, He had been informed by the shire engineer and shire clerk that the LEF and
LES had been exhibited ot Murulan Post Office, near the development site, This was not
true. Council’s claim of a misunderstanding involving the complainant’s personal enquiry
about the development was not credible.  Although, no great importance was placed on
the incident, it did illustrate how the complainant’s inital concerns about secrecy and lack
of public participation had been influmsd,

In its consideration of the local environmental study and plan, there was evidence of
counsil’s reluctance o consult with the Department of Health and the Soil Conservation
Service and to accept their recommendations on technical matters,. While council was
under no statutory obligation 1o follow the advice of such agencies, Mulwares is a small
council and obviously does not have the resources and expert knowledge available to such
arganisations, Council, in such circumstances, needed to be able to clearly demonsirate
why it might reject their advice from time 1o time.  In this case, it appeared council
adopted the position argwed by the developer and was resistant o the advice of expert
public authorities without having credible, counter arguments.

By the time the development application for the subdivision came before council, its
approval was a mere formality, Council claimed the councilbors were well aware of the
issues associated with the proposal and what remained was simply 1o determine conditions
to which the approval should be subject. The shire clerk claimed that the necessary
considerations under section 90 of the EPA Act had been dealt with through the LES.
This view was suppornied by the shire planner. Contrary 1o ths view, the LES jself
sugpested there were several important matiers 1o be considerad a1 the approval stage.
A development control plan adopted by council some four months prior o the
consideration of the development application abo contained a reminder that the section
90 heads of consideration applied at the development approval stage.

The Assistant Ombudsman was satisfied on the balance of probabilities that insufficient
systematic considerations was given 1o all the relevant matters listed in section 90{1) of the
EPA Act and section 332 and 333 of the Local Government Act.

Mone of those mandatory considerations were addressed by the developer in his
development application nor was any information supplied on the environmental impact
of the development as required under the Act. The planner’s DA report to cowncil was
extremely brief (half a page) and contained no discussion of the mandatory maters for
consideration or the issees to which the recommended conditions of consent werne
presumably directed, None of the councillors interviewed were aware of their statulory
obligations under the EPA Act in relation to development approvals
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Whereas the LES stressed that certain issues should be fully considered at the DA siage,
the councillors assumed that LES itself adequately addressed them and gave nos further
consideration 1o those issues. There also was conflicting evidence regarding which
councillors had read the LES itself,. Major concerns about the environmental impact,
including the need for proper geolechnical and absorplion assessment 10 help psess
accumulative impact on the surrounding environment and 1o determine the most suitable
subdivision layout should have been properly determined before approval given.

The inquiry was not presented with any credible planning arguments to support council's
view that it was more appropriate 1o defer such assessments to the building application
stage. Al that stage it would have been too late to properly assess the effect of the
development on the environment and extremely difficult to institute suitable controls if
adverse environmental impact had been indicated.

Council also wits confused as to whether the roads on the development were going fo be
private or public roads. That issue had important social implications for the shire residents
and economic implications for the council which should have been addressed.

The Assistant Ombudsman found council’s attitude towards its statutory obligations under
the EPA Act and the Local Government Act to be have been somewhat casual and
certainly less than thorough, It was 1oo [ate, however, 1o remedy the deficiencies at the
timee of the investigation.

Another aspect of the investigation concerned council’s apparent failure to monitor a
particular condition of consent; the requirement for a comprehensive erosion and sediment
control plan prepared in consultation with the Sod Comversation Service for each stage of
the development. It was to be approved by the service and all works carried out at the
developer’s expense prior to road construction work, However, road construction works
were well under way prior to any plan being prepared and submitted. The issue was
further complicated by the fact that the developer had sub-contracted the road
construction work to the council,

Meither the council nor the developer was seriously concerned 1o ensure they complied
with the condition, either in its intent which included the requirement 10 consult the Saoil
Conservation Service or in its timing which required implementation prior o
commencement of road works, The fact that council underiook the road works may in fact
have served as an excuse for the failure of both parties (o Esume appropriate
responsibility.  Action only was taken on the development of the erosion and sediment
control plan following adverse publicity,

Finally, the investigation addressed council’s actual involvement in constructing the roads.
This wiss in accordance with council’s standard practice to tender for work on private land
to mssist council in raising funds and ensuring that its plant and workforee were used fully.
Further, none of the evidence provided during the enquiry supported any conclusion that
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there had been any corrupt dealings bevaeen the council and the developer in relation to
the development,

A number of recommendations arose from the investigation, these included:

L] council develop a policy on the exhibition of draft LEPs, DCPs and DAs that
provides for the we of commonly known property names or description in addition
i cadastral information wherever possible;

- council determine the length and place of exhibition of plans and applications
relating 10 developments that by their size or particular noture are likely 1o have
emvironmental impact on adjoining properties or the locality or have social or
economic impact on the community or council; and

. the notification of sdjoining owners and inviting submissions in respect 10
development applications.

The first was adopied by council, but council resolved simply to abide with the minimum
requirements regarding the length of exhibition in the EPA Act and to exhibit at e shine
chambers and the nearest post office (o any development. The policy on notification of
adjoining owners, apart from dog boarding and breeding establishments, was not adopted,

The shire president was authorised to arrange suitable training courses for members of
council and planning staff as recommended.

A recommended review of council’s town planning and devebopment contral procedures
wis £aid to have already been undertaken and was an ongoing process of the planning
department. The recommendation for the use of check lists by council’s planning staff in
respect 1o mandatory statutony considerations when asessing development applications
and preparing reports was rejected. Council simply said its members held appropriate
qualifications to deal with such matters.

A recommendation that council review its policy on tendering for works on private land
and if necessary determine a ressonable profit margin taking into account such matiers as
stalf on cost and maintenance and depreciation cost for plant and machinery was rejected
by the councik The recommendation about council refraining from further road
construction woarks until an erosion and sediment control plan was submitted and adopted
wils accepied, as was the recommendation for council (o ensure its health and building
surveyor consult with the soil conservation service over requirements for geotechnical
assessment prior 1o bullding.

The insularity of the council, evident in its reluctance to consult with other public bodses
during itz consideration of this development, was matched by its defensiveness in respect
to the investigation.

Part 1



Anpual Report 1991 T2

In response 1o the investigation councik

L] spent some $35,000 of ratepayers money on legal representation (according to
press reports);

L made an application under the Freedom of Information Act for documents relating
to the investigation including the notes made by an investigation officer at ameeting
with the shire clerk and documents provided by the complainant, including his
comments on couneil’s response 1o preliminary enguiries;

L] appealed the initial FOI desermination which restricted access to some documents
or parts which were obtained on the basis of a confidential relationship or that
disclosure could prejudice the investigation;

L sought an adjournment of the inquiry until after the application for the FOL review
had been determined and resolved 1o seek an injunction if no extension was given
{an adjournment was granted in the circumstances);

L made application to be present during the giving of evidence af all witnesses at the
inquiry and 10 cross-examine;

. when only partial leave was initially granted sought a re-consideration and advised
of their intention to take injunctive proccedings should those rights not be granted
(they were);

. following the issue of a statement of provisional findings, made & formal complaint
to the Premier over the investigation, calling for o review of the INGUIries, Powers
and actions of the Ombudsman and his officers.  The complaint was false and
misleading in a number of respects; and

L following the release of the final report which was critical of council, {as detailed
sbove) misrepresented the report in press releases by claiming that the,
“investigation established beyond doubt that councl acted totally within the
requirements of the taw",

In its complaint to the Premier, council argued that there should not have been & need to
argue for the right of appearance, legal representation and cross-cxamination. It claimed
that the principles of justice were based on the adversarial system before tribunals of fact,
one feature of which was the right to cross-examine witnesses. Council was at no time
denied the right to be legally represented when its members or servints appeared before
the inguiry. Their initial application 10 be present during the giving of evidence of ather
witnesses and to cross-examine was however denied. In an inguiry under the Ombudsman
Act the powers of a royal commissioner apply.

Under the Rowyal Commission Act 1923 there is no right of appearance, begal
representation of right of cross-examination. These are matiers at the discretion of the
Commissioner and must be argued for. In initially declining the application for party status
and cross-examination rights, the Assistant Ombudsman was mindful of the requirement
of the Ombudsman Act that investigations be carried out in the absence of the public.
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Clearly it was the intention of Parliament to keep Ombudsman investigations as informal
as possible. As in Roval Commissions, the rules of evidence do nod apply 10 inguities held
by the Ombudsman and they are by nature inquisitorial, nod adversarial, Clearly counscil
did not appreciate that basic point. The initial application was refused for sound reasons
and the decision was reversed following o simple request for reconsideration and the
amplification of council's submission.

Council also alleged that the investigation officer at the inguiry asked keading and biased
questions from a view of preconceived guilt. An investigation officer at such an inquiry has
o roke akin to counsel assisting a royal commissioner. That duty & to bring into evidence
matters that are germane 1o the conduct the subject of imvestigation. The officer
concerned, in the view of the Assistant Ombudsman who presided at the inguiry,
performed her duty in a responsible way. Even so, the council was capably represented
af the entire inguiry by a leading firm of solicitors specialising in local government and was
able 1o object to any question put and 10 make submissions. Meedbess 1o say, the findings
of the investigation were a matter for the Assistant Ombudsman and not the investigation
officer,

Council also complained that the Ombudsman was able 10 find conduct as being wrong
even though it was not illegal. It also alleged, that "throughout the course of the inguiry
the Ombudsman indicated that wrong conduct would include conduct that while legal was
within the spirit of the law”. No such statement was ever made during the inguiry and,
indeed, such a state ment would have indicated pre<judgement on the matter which was not
the case. What was pointed out 1o council’s legal representative in reply to a submission
during the inquiry that council's conduct was begal and therefore not wrong, was the
provision of section 26{1)(c) of the Ombudsman Act which provides that the Ombudsman
may make a report where he finds the conduct the subject of investigation is, "in
accordance with any law or established practice, but the law or practice is, or may be,
unreasonable, unjust, oppressive, or improperly discriminatory” and that the Assistant
Ombudsman had an obligation 1o consider whether that provision applied on the basis of
the evidence.

Such a provision s common 1 Ombudsman legislation in & number of jurisdictions. It
prinides a basis for recommending changes to established practices and the o law that will
improve a public authority’s administration and performance. In the final report it was
found that some of the council’s actions in relation to the exhibition period of the draft
LEP was in sccordance with the low and council's established practice, but that the congduwet
wils unreasanable on the facts,

By misreporting such matters to the Premier, the council unjustly cast an aspersion on the
imtegrity of the Assistant Ombudsman and the office in general.

Part 1



Annual Report 1991 ™

The bunker mentality exhibited by the council over this investigation was indicative of the
lnck of openness that was the chief concern of the complainant who initiated the
investigation.

This reaction contrasts dramatically with that of other bocal government authorities in
response to Ombudsman investigations. For example, in reply to o recent investigation
report critical of the Wolloagong City Council, the mayor stated:

... basically, council has no argument with the facts in section 1-5 of statement...
Council agrees there was an excessive delay between the time the first complaint
was lodged and the time legal action was eventually taken...

As a consequence of this case, council had amendments made 1o the City of
Wollongong local environmental plan 1990... to enable action to be taken... The
case showed us the weakness in the processes we adopted for handing such maters.
In our view, our system was at fault rather than the individual officers. We have
subsequently changed the way we process alleged breaches of..

In summary, while council agrees that the complaints of (the complainant) could
have been handled much betier, the legal, staffing and systems deficiencies in regard
to... were at fault and action has been taken to cofrect them.,,

On receipt of your final report council will be pleased o consider any further
recommendation vou make towards improving our performance,

That council, like many other authorities, recognises that an Ombudsman investigation is
a means of obtaining constructive criticism to improve performance.
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PRISONS AREA

Complaints about the Department of Corrective Services

Mew complaints

During the year, 520 complaints were received about the Department of Corrective
Services. In addition, 61 complaints already under enguiry or investigation were carried
forward from 1990-91, to create a wotal of 581 active cases.

Finnlised complaints

A wial of 395 matters were finalised during the year, leaving 186 cases under enguiry or
imvestigation,

The following table gives the cutcomes for cases finalised during year:

Outcome Number % of inial
Mo jurisdiction 3 1%
Declined without any enquiry 137 35%
Declined after preliminary enguiry 205 52%
Resolved after preliminany enguiry 29 T%
Mo prima facie evidence of conduct 11 1%
described in section 26
Discontimued & 1%
Mo adverse finding . .
Adverse finding 4 1%
195 100
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PRISONS

Pegling ol oubmed

disconLinue=d

adverse Findings
0%

Brebine afler emguiry {mo adverse fiading=nll)

FINALISED MATTERS INVESTIGATIONS

Tols] complainls lknakised 385

Nature of complaints

The majority of complaints made by prisoners or others on their behalf to the Ombudsman
concern the Department of Corrective Services. A small number concern the Prison
Medical Service of the Depariment of Health,

In past years prisoners also have complained about the Mental Health Review Tribunal
and the former Parole Board and Release on Licence Boards. Complainis against those
bodies and the Offenders Review Board and Serious Offenders Review Board (which
replaced the latter two Boards) generally are not within the Ombudsman’s jurisdiction.

In the past year, however, no written complaints were received about any of those three
badies. The breakdown of the complaints received during the year is as follows:
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Mature of complaint Number Mumber
L7800 1/7{90-30/6/9]
Department of
Correclive Services
Froperty 25 74
, private property ()’
policy
confiscation of (37}
flost
delay in (11)
transfering
failure 1o (15}
compensate for
(MTicer misconduct 24 &0
. threats/ (14) (31)
harassment
- assaults (10 (31
- other criminal . (T
Record i | 50
keeping/administration
sentence (30) (14)
calculation
failure 1o reply to (11} ()
applications
- Fefmsshong (14} (8]
- private cash ()] (B8}
accounis
. failure to process (7 ()
appeal papers
oher o (¥
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Physical B
conditions/Tacilities

- unhyglenic
conditiing
lack of basic
provisions
[eg, bedding,
chothing, eic)

Segregation 6

- unreasonihle {6)
segregation

- failure to give
TEASCIS

Draily routine 2l

- ACORES 1D
amenities/
activiiies

acceds to
telephone calls

general treatment
(including time

out of cells)
Transfers 32
= unreasonable

transfer/refusal to

delay in effecting

form of transport
interstate
Classification 21
Visits &
ban an visitor
Hooess o

(23F

(20)

(37

(3)

(3

(&)

(29)

M

(21

(4)
(4]

(7}
(a7
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Work & education 3 0
access to/removal (16)
from

- other (4)

Mail pl ] 1%

- dhelays in delivery (1)
interception (8}
of/missing
interference with (1}
Ombudsman’s

Medical 7 17
access oydenial of i) (14)
methadone (3)

Failure to ensure 1l 16

physical safety

Unfair discipline 1 15

Security measures 11 8
(including cell & strip

searches)

Dy leave 1 6

Frobation & parole 1] 6

Buy ups 5 z

Food & diet 4 3
Legal 1 -
Orther 2 &
Unclassified non- A7 =
Jurisdiction

Total A0 ]
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Prizson Medical Service

standard of care Ty ]

- dental services . 10
- other = =
Total 12 22

Yrm complaint was & pelion 180 signasures from 5t Heliers Cedrectional Cenire
Fitris coralavis wals pesions bom 107 Remand Canbe, 15 Remand Centrs s 77 Aananamen] Prisan IRmabi fespecivaly

o pompleints conatted pebtiarm fram B2 Assessmant Privan, 47 Batinad Oesl, 35 Assessment Prisgn and B Gauiburn
Tonbteng Catii (rorre FHpactenly,

v corrpdanl wes & pebitan from 17 prisoners o Balarst Gecl

While there has been a general increase of 68 per cent in prison complaints made in the
past year, there also are evident a number of trends in those complaints. The largest jumps
have been in relation to complainis about property and allegations of misconduct by prison
officers. The rise in property complaints is not simply attributable to complaints about the
introchuction of the prisoner’s private property policy.

Only 11 complaints were received about the policy per se. The introduction of the policy,
however, did invalve the confiscation of an enormous amount of prisoners property with
its consequent implications for storage and transfer. Most property complaints related to
problems encountered with those administrative tasks.

Complaints of officer misconduct jumped from 24 in the 1989-90 year o 69 this year. Over
half of those complaints involved allegations of assault or other criminal conduct, Some
superiniendents have commented to the Assistant Ombudsman that the rise in complaints
against prison officers reflects the lack of experienced staff in some gaoks. Some maximum
security gaols have over 60 per cent of staff with less than 12 months experience as prison
officers.

The general gaol overcrowding has been responsible for the increase in complaints about
lack of hygicnic facilities and amenities. Access to visits and ielephone calls also becomes
more difficult the more prisoners there are in any one institution, Cut backs in staff also
has contributed and in some gaols has resulted in increased delays in transfers, mail
delivery, longer hours in cells and restrictions on activities.
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The rise in the number of complaints about segregation reflects the increased use of that
provision of the Prisons Act and the general cautiousness exercised about security matters
since the major round of disturbances in the gaols that began last September.

The prominence of grievances about dental services among the complaints about the
Prison Medical Service wis caused by the cut back in those services due 1o budgetary
codstraints during the year,

Prison visits

The Ombudsman Act gives special recognition to persons in custosly and their right of
access 1o the Ombudsman, The Act provides that public authorities who detain or have
superintendence over persons in custody must take all necessary steps 1o facifitare the
making of a complaint to the Ombudsman and must send immediately to the Ombudsman,
unopened, any written matter addressed o him by persons who inform them that they wish
to make a complaint. It is doubeful that most public autharities are aware of this positive
duty 1o facilitate the making of complaints. Most are simply aware that they must not open
letters to and from the Ombadsman.

Similarly, the existence of the Ombudsman is not necessarily known to all persons coming
into custody, Given that the kvel of literacy among adult prisoners tends to be lower than
among the general population, many prisoners anc also dsadvantaged by the necessity to
make complaints in wriling.

Consequently, while the role of the Ombudsman in dealing with complaints from prisoners
i limited by the peneral provisions of the Ombudsman Act, the COmbudsman believes he
has a public duty 1o make sure the resources of his office are known 1o persons in custody,
both adults and children. The history of systematic abuse exposed by the Nagle Royal
Commission into New South Prisons also demands that the public interest be served by an
independent authority like the Ombudsman keeping a watchful eye on developments in
prisons.

For many years, therefore, officers of the Ombudsman have made regular visits to gaols
and detention centres to enable inmates to make oral, and where appropriate, formal
written complaints. The oral complainis are usually dealt with on the spot and many get
resolved through discussions with the relevant superintendents. This year 315 oral
complainis were dealt with on visits 1o adult prisons and 41 verbal complaints dealt with
oy visits 1o juvenile Facilities,

The visits also enable investigation officers 10 be informed of conditions and developments
throughout the state’s prisons and to make personal contact with senior staff at each
institution. This enables better assessment of written complaints received about those
institutions and provides channels of communication that are necessary 1o ensure speedy
resolution of complaints where possible. Both the De partments of Corrective Senvices and
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Family and Community Services have encouraged the visits by staff of the Ombudsman.
They recognise that the Ombudsman provides an important safety valve for tensions and
grievances within the system, which if left unresolved, can become major management
problems.

There are currenthy 28 prisons in New South Wales and by the end of the year the new
maximum security gaol al Windsor, the John Moroney Centre, and the remand and
escapees gaol at Tamwarth also will be operational. There are nine juvenile institutions.
In past years the Ombudsman's office managed to visit each establishment approximately
twice & year. The Ombudsman considered that to be an inadequate service. The
metropolitan gaols and detention centres should be visited at least every three months and
the country establishments at beast three umes a year, The financial constraints imposed
on the office during the current financial year, however, have meant that it was not even
possible to carry out the usual complement of visits. Only 20 visits were made 1o adult gaols
and five visits 10 juvenile institutions (although that figure 5 somewhat misleading as
Minda Detention Centre was visited three times (twice in one month) because of specific
eomplaints or investigations). Some institutions were not visited at all.

Because of the addinonal costs of wavel and accommodation, the prison visits done hive
tended to concentrate on metropolitan institutions. This discriminates against inmates of
eountry prisons who are disadvantaged by reason of both their incarceration and

geographical position.

In his special report to Parliament on The Effective Functioning of the Office of the
Ombudsman®, the Ombudsman estimated that he would need additional funding of &t least

$46,093 to establish and maintain an adequate service of visits to prisons and juvenile
detentbon centres. A further reduction in the office’s budget for 1991-92 means it will be
extremely difficult to maintain any sort of reasonable visiting service to gaols and
institutions,

Inguiry into the use of force on various prisoners by prison officers

On the nights of 15 and 16 April 1990, members of & section of the Special Response Unit
of the Department of Corrective Services conducted a cell search in the Remand Prison
at Long Bay., They were atiempting to find a set of keys accidentally lost by a prison
officer. During the search a handcuffed prisoner was allegedly assauhed by members of
that team. Two hundred and eighty-nine remand centre prisoners subsequently signed a
petition protesting about the, "highly provocative and unnecessary” conduct of the unit
during the search. This was sent 1o the Ombudsman, as well as various journalists,
parliamentarians, individuals and groups interested in prison reform.

On 4 May 1990, the then Minister for Corrective Services, the Hon. Michael Yabsley, MP
debated Professor Tony Vinson, a former Chairman of the former Corrective Services

I Teldind T dully 1991
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Commission on the topic of "The Prison System - Backwards or Forwards 30 years®,
During the debaie, Professor Winson made reference to the prisoners” petition about the
"provocative aggressive behaviour of the specinl security staff’. Referring 1o the
institutionalised violence revealed by the Nagle Royal Commission into NSW Prisons, he
told the audience that there wis accumulating evidence that the "bash is back®. He called
on the minister to mestigate the alleged assaalt in the remand centre,

Subsequently, Professor Vinson asked the Ombudsman 1o investigate this and other alleged
assaukts that hed been brought to his notice and the mimster also requested ihe
Crmbudsmean 1o enguire into the allegations made by Professor Yinson.

A major investigation followed, which included an inguiry conducted by the Assistant
Ombudsman (Prisons) in which formal evidence was taken from 149 witnesses over 3
hearing days ot various gaols, The investigation inguired into alkeged allegations of assaul
upn 24 individual prisoners. Incidents involving 18 of these prisoners occurred during and
immediately following two riots at Parramatta Gaol in April 19900 A 350 page report on
the inguiry was issued in April 1991 making a series of recommendations.

In relation to the Parramatta riois, the major findings were as follows:

L Prisoners alleged there wis no need 1o wie gas in quelling the incident that occurred
on 25 April 1990 in fromt of the square of A, B and C wings. The Assistant
Ombudsman found that the use of gas was appropriate and justified as the prisoners
were given clear instructions to leave the sdquane, but didd not properly abey the
instructions and the emergency squad were rushed by some armed agitators

L The clearing of the main square ook place with military precision and the quelling
of the riat would have been over in a number of minutes had it not been for the
delay in opening the gate providing the critical access roate for the prisoners (o the
gas free zone, This arcse from the madequate preparedness of the Parramatta s1aff
in @ riod situation and in, particular, the delay in implementing instructions from the
emergency unit officers,

The delay in opening the gate endangered the lives of prisoners and officers alike,
The prisoners became trapped in o comer with riot squads on two sides, While the
evidence sugpesis most of the prisoners were at that stage compliant from the use
of gas on the square, the potential for a small group of vocal agitators (o inspire the
mass of prisoners o rush the emergency squads was great. There were two such
attempted surges. The one on the vastly outnumbered members of one squad was
only repelled by warning shods fired from a tower, This was an appropriate and
necessary action in the crcumstances. Mo one was injured a3 a result. The second
surge resulied in the remaining squad being haibed with bricks and other material,
Both surges were controdled by the further use of gas, The Assistant Ombudiman
was satisfied that the wse of gas at that stage was not only pecessary and
approprigte, but it prevented serious injuries and the probable loss of bves that
were the likely consequences had it not been wsed.
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Oinge brought to the oval and accounted for, the prisoners were then taken back 1o
their wings. There was no credible evidence to suppart allegations made by some
prisoners that when returning to their wings they were made 1o walk through a
gauntlet of prison officers, who siruck them with batoans.

Three prisoners were accidentally struck by ricocheting gas projectiles on the sguare
a5 a consequence of the nature of the action of the projectiles used and the
crowding on the square a the time. There was no evidence found of willul
neghigence on the part of the prison officer who fired these projectiles,

The main allegations of assaults imvolving 18 individual prisoners arose from
incidents:

aj) in the shower prea when that anea was cleared during the riot by
emergency unit officers;

b when C wing was cleared;
c) in B wing when prisoners had been secured after the riot;
d) in A wing when prisoners had been secured after the riot; and

e}  when the segregation vards were cleared afler the rict had been
guelled,

The allegations of assault in the shower area and in B and C wings were not
supported by the evidence.

The inguiry, however, found that five prisoners in A wing and one of the prisoners
from the segregation yards were subjected 1o provocatne and unnecessary
treatment which was contrary to lw in that it constituted an assault vpon those
prisoners which was nod authorised by the Prisons (General) Regulation.

Dne of those prisoners was struck with a baton above his eye splitting the skin to
the bone requiring six stiches. The pther prisoners had no major injuries.

The actual quelling of the riot by the emergency unit squads that went in al half
strengh om 25 Apnl 1990 was carried oot with skill and professionalism,

The miconduct by some emergency unit officers occurred after the riot was
guelled, mostly during the escorting of prisoners to their cells a1 meal time, It was
believed by most officers that the riot had been staned by Aboriginal prisoners and
the Assistant Ombudsman did not believe it was therefore a coincidence that the
Awing prisoners who complained of being mssaulted were all, but one, Aboriginal

That a number of prisoncrs in B wing on the evening of 22 April 1990 were
subjected 1o provocative and unnecessany treatment during the handing ot of meals
following the riot on that day and two others were subjected to unwarranted and
provocative ireatment in the course of being strip searched and escorted from the
ganl on that night.
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The investigation also examined allegations of assault on six other prisoners. Three were
involved in incidents during a cell search operation ot Parklea Gaol on 24 April 1990 by
members of the Immediate Action Team; one was allegedly assaulted on three different
occasions, once at the remand centre and twice in the Supreme Court holding cell area
by Transport Unit Officers; another prisoner was allegedly assaulted at Parramatta Gaaol
in February 1990 by gaol officers in the visiting area change room; and the remaining one
involved the alleged assault of the remand centre prisoner in April 1990 that prompied
the whiole inquiry.

In each of these cases, except one of the incidents at the Supreme Court, the Assistant
Ombudsman was satisfied that the force used by the prison officers in the course of their
dluties was not excessavie and was auihorised under the Prisons (General) Regulation, In
the Supreme Court matter, it was found that the prisoner was subjected o unwarranted
and unreasonable force which amounted 10 an assault and was not authorised by the prison
regulations,

Ohher major findings of the inquiry were:

L That in general the use of foree by special response unit officers was likely w be
under-reported. The Assistant Ombudsman observed that the denials of the use
of force by officers involved in some incidents that should have been reported under
the Prisons (General) Regulation came as a result of a kind of occupational
blindness of the special response unit officers, who appeared to become used o
treating prisoners in a mechanical and authoritarian way and become de-sensitised
to what ordinary members of the community might consider 1o be excessive use of
force.

] Than the general unpreparedness of gaol officers 1o deal with emergency situations
had contribwed 10 a situation whereby the main mechanisms of control in the
prison system appear 10 reside outside the gaols themselves in the form of
specialised response units. While the recent disturbances clearly have shown the
absolute pecessity for officers with the training and skill that the emergency unit
afficers have, the Assistant Ombedsman formed the view that discipline and good
order in prisons was more likely to be managed and maintained if the majority of
security and emergency procedures could be reliably implemented by properly
trained resident staff. Consequenily, he saw a need wexpand the ride of the special
response unit as a training unit with a view o training all officers in emergency
procedures, in order to reduce the reliance currently placed on those specialised
responss units,

The Assistant Ombudsman made a number of recommendations arising ot of the inguiry,
These included:

L Further enquiries 10 support ¢riminal prosecution of certain officers and the
consideration of disciplinary action against other officers involved in the less serious
assaults. {Preliminary disciplinary enquiries were undertaken in relation 1o some
officers under the provision of the Public Sector Management Act and other
matters wene sent to the Director of Public Prosecution and the Crown Solicitor for
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advice. Two officers have been since summonsed on charges of Assault Qccasioning
Actual Bodily Harm. Three offers have been departmentally charged with a breach
of discipline and suspended pending a preliminary enquiry. )

° That two officers be counselled in regard 10 actions that were considerad to be
negligent.

. That across the board numbering of helmets used by prison officers in emergency
situations be undertaken and a reliable procedure be developed for recording

identification of officers atiending prison incidents in riot gear and for the
identification of emergency squads in riot situntions.

. That the tenure in the emergency units be limited for non-supervisory and non-
specialist officers to a two year period and three year periods for supervisory and
other specialised positions,

. That the emergency procedures training course be reviewed and that a five year

plan be developed to train all prison officers in emergency procedures, including
individual gaol riot plans.

. That riot plans for each gaol be reviewed to provide for one or more officers (o
record the disturbances by mobile video cameras and that adequate equipment and
training be provided to implement this.

. That senior offscers in each gaol be required to attend a training or refresher course
each year on riot plans and associated emergency procedures.

In general, all recommendations were supported by the Director General of the
Depariment and most are in the process of implementation.

Clocks, thongs and wedding rings - the excess property policy

On 9 September 1990 a memo from the Executive Director, Prison Operations, Mr John
Horton, was issued to all NSW prisons setting out reductions in the amount and type of
private property prisoners could have in their cells.

The consequences of this memo, and the decision making process that preceded it, are still
being felt in NSW gaole. The memo set varying property standards for maximum, medium
and minimum security institutions. A2 classification prisoners in the reception prison at
Long Bay, for instance, were entitled 1o six personal photographs, two newspapers or
books, ane pair of shoes or shorts and no sunglasses or cassette player. Prisoners at camps
or on work relense were entitled to more clothes, photos, electrical appliances and ozl
decorations,

But it wasn't the property that was allowed that contributed to the disturbances that
followed in prisons across the state, it was what was no longer allowed in most prisoners
cells - religious ornaments, posters, electric fans, alarm clocks, thongs and hats. Maost of
all, perhaps, was the prohibition on jewellery, particularly, wedding rings. On the days set
aside 10 remove this property the tensions in many prisons were pushed to breaking paint
and beyond,
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In response to strong objections from various quirters, the guidelines were later adjusted
to allow items like wedding rings, and much later, and only with medical and departmental
approval on individual case by case basis, thongs, beanies, doonas, fans and some other
items.

The plan to adjust the amount of property available to prisopers, and to peward good
behaviour with increased access to particular items, was on the Department of Corrective
Services agenda for some time prior to the implementation of the policy. A new policy o
that effect had been drawn up by May 1994, but the plan included careful explanation of
the policy and gradual introduction from autumn 1991,

In mid August, however, the (then) Minister for Corrective Services, Mr Michacl Yabskey,
instructed the Director General to confiscate most prisoners privale property, Negotiations
and consultation then took place within the department and 5 policy was hastily drawn up
for implementation in September. The final policy would appear to have been a
compromise between Department of Corrective Services staff and the minister. Mr
Horton, in a memo 1o the Director-General on 7 September 1990, expressed his deep
concern about the possible negative consequences for security and prison discipline if the
policy was implemented without proper explanation and without proper lead time, By 10
Seplember all superintendents were telling inmates about the new rules, Soon afier, the
disturbances startecd.

The Ombudsman’s office, not surprisingly, received complainis at a very early stage about
the implementation of this policy. The matter also was the subject of a very public debate,
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A parliamentarian also Jodged o detalled complaint about the legality and the
reasonableness of the new policy and the administrative processes associated with its
planning and implementation.

The imitial complaints could not be acted upon because it appeared that the policy was
introduced at the direction of the Minister for Corrective Service.

The eomplaint from the parliamentarian, however, largely centred on administrative
actions of the department which appeared to be within jurisdiction. Preliminary enquiries
were conducted principally 10 determine the jurisdictional issues. They revealed that the
planning and implementation of the policy was so interweaved with directions of the
minisier, that it was nol possible 1o investigate the complaint withowt investigating, by
defaul, the minister's conduct.

Despite the ramifications of the policy and the unquestioned public interest in the issue,
the Ombudsman decided he did not have jurisdiction (o imvestigate the com plaint.

Conditions in Cessnock prison

Fallowing the announcement that the new private property policy was to be implemented,
seriows disruptions broke out in & number of prisons across the state dusing Seprember
19940, Mumerous complaints were received in this office concerning human rights violations
during this period. Although the Ombudsman did not have the resources to formally
investigate all allegations reocived, an investigation was conducied into the conditions and
amenities a1 Cessnock Corrective Cenire between 10 September 1990 and 25 October
1990,

The disturbance began at Cessnock Corrective Centre on Monday 10 September 1990
following the announcement of the ministerial directive concerning the private property
pedlicy, Delegates from the four wings were informed that all inmates would be required
to surrender their excess property within one and a halfl weeks. Following that
announcement some inmates in wing A began to smash their property rather than hand
itin. The wing delegates told the superintendent that a meeting of all prisoners was being
arranged to discuss the policy that afternoon. The superintendent formed the view that
such a meeting could lead 10 a riot. He decided to lock all prisoners in their cells. The
bock-in was initially only to be until the pext moming, but lasted longer when prisoners
began to damapge their cells and light fires. The situation was further exacerbated when
inmates employed in the kitchen refused to work and all prisoners were placed on dry
ratipns from 11-16 Seplember 1990

From the time the lock-in commenced many prisoners caused considerable damage to their
cells. The tension was fuelled by media reports of rots at Bathurst and Parklea gaok.
While most damage was caused during the first week, destruction of property remained an
on-going concern. Personal property, furniture, windows, light fittings, heaters and some
toilets were destroyed. At times the use of home-made water heaters by some prisoners
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tripped the power out in the wing. Clothing, blankets and other flammable materials were
et alight and thrown from cells, Cwverall the superintendent estimated that 50 per cent of
the beds, 40 per cent of the lockers, and 1015 per cent of the tables and chairs were
destroved, tems broken were then used as tools to smash windows and louvres.

The decision to lock prisoners in their cells was taken in response 10 a perceplion of
imminent disorder, yet many of the prisoners contend they were never given the
opportunity to band in their property, They claimed it was the lock-in that provoked the
disturbance.

Druring the first two weeks of the disturbance, prison officers removed inmates” private
property and syslematic cell searches were conducted for weapons,  The authorities'
coneerns that there would be a mass disturbance if prisoners were let out were supported
by intelligence received from prison informants and interception of prison mail that such
a disturbance would happen and that the gaol would be burnt down. The decision to leave
prisoners in their cells was in part vindicated by the array of weapons that were found
chering the cell searches.

The cleaning of debris from the landings and internal yards of each wing also was o priority
during the initial weeks of the disturbance. The debris not only created security problems,
but constituied an obstacle 1o free movement around the wings and was beginning 1o pose
a health problem as it was littered with food scraps and, in some cases, human facces, In
all, aboat 38 trecks of irreparable materinls were removed from the prisomn.

There was no doubt that during the weeks following 10 September 1990 the hasic living
conditions for most prisoners at Cessnock were appalling, particularly in light of the
inclement weather conditions at the time, A significant number of prisoners woulkl have
been without blankets and sheets, having used them for fuel to light fires on the landings.
Many cells would have been without power in the initial stages and anmy furniture
considered as a potential weapon was removed from cells. Where windows were smashed,
prisoners were exposed to cold conditions and rain.  Inmates went a number of days
withoar showers, particularly in the initial weeks of the disturbance, and did nod receive
their minimum exercise entitlment.

Dwring the first two weeks, it was clear that the Cessnock officers had littke option other
than 1o leave prisoners secured in cells, Obviously the priorities during this time were
securing cells and removing debris, which was labour intensive. The provision of daily
showers and minimum exercise entillements were not possible at that stage, However,
following that time the only justification for keeping prisoners bocked in their cells was the
fear that if they were ket out there would be 8 mass disturbance which would be difficult
o control. Motwithstanding this fear, there was no convineing evidence that the provision
of opporiunities for prisoners 1o shower and exercise could not have been provided on o
more regular basis, at beast by the third week of the disturbance.
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The gaol did not have in store a sufficient supply of blankets and sheets to replace those
destroyed. The power had been restored to all occupied cells within the first three 1o four
weeks of the disturbance. By late October, the superintendent had received further
supplies of blankets from government stores and had ssved an extra blanket for prisoners
to hang over their windows to protect them from rain. Orders had been placed for new
windows, although delays of several months were anticipated. Similarly, orders for new
beds and lockers were only able to be filled as the gaol’s metal workshop returned o
normal production. Although not desirable, it seemed that the delays in restoring the cell
conditions were unavoidable in the circumstances.

Pricor 1o the disturbance all four wings of Cessnock Correctional Centre were of equal
standard apd run similarly.  Subsequently, b wing was converted into a non-
conformistiegregationreception wing to house the more difficult inmates. Work o
upgrade the security of the prison by fitting all cells with metal window grilles and
exiending the internil security fencing commenced in October 1990, Segregation vards
were aleo constructed in D wing. As a result of the disturbance, the prison was effectively
upgraded in its security standards.

The superintendent implemented a system of controlled let out. In A, B and C wings
there was a gradual increase in the numbers of inmates permitied to work until full
employment was achieved. Eight inmates recommenced emplovment in the kitchen on 19
September 1990, however, the return to the workshops did not commence until the week
beginning 15 Ccrober 1990 and then inmates were gradually selected to return to work
over the fallowing six weeks. Similarly other entitlements were gradually increased and
restored.

[ wing, however, was used as a de facto segregation facility even though most of the
inmates were not under segregation orders, but had been placed their on the basis of oral
repaoris from officers about disruptive belaviour. Given the tension in the gaol it appears
that decisions to transfer prisoners into D wing were made with little regard 1o duee process
and were often based on hearsay and suspicion  While such precautions are
understandable in a period of disturbance, it was a system open to abose and, in some
cases, could have been unfair and unjustified.

When the gaol was inspected in late October the only distinctions between the segregation
prisoners and other inmates in D wing was that the lntter were reéceiving an extra hour's
excrcise. This in effect meant that segregated prisoners were locked in their cells up o 23
howrs a day and non segrepgated prisoners were in their cells up to 22 hours per day, All
inmates were classified as non-workers and not entitled 1o work. On this basis they were
denied the unemployed wage, even if they were prepared 1o work. Phone call and visiting
entitlements were more restricted for D wing inmates than other wings, Non segregated
prisoners also were confined 1o segregation yards during exercise periods. Given the
number of prisoners, these yards gave minimally more space than a prisoner’s cell and
were unsatisfactory for such a purpose.
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The Assistant Ombudsman found that the treatment of inmates in D wing was clearly
discriminatory when compared with the other wings. Among other things, the Assistant
Ombudsman recommended that a series of procedures be implemented 1o ensure that the
rights of D wing inmates were safeguarded. These included:

L] developing clear guidelines concerning the transfer of inmates o D wing;
formulating & program and providing information to all D wing inmites concerning
the daily routine, rules and stages of progression; and

L] non segregation prisoners be entitled to the same privileges and rights as prisoners
in other wings.

All recomme ndations were implemented by the department.

The initial complaints that led w this investigation also contained allegations that collective
punishment was being imposed on prisoners by them being hosed if there was any
disturbance, Clearly cells would have been hosed in attempis to extinguish fires on the
landings and in the eaves. While there was little evidence to support the claim that
collective punishment was imposed, given the numbes and consistency of the inmaies'
stories, it was likely that while extinguishing fires some officers did deliberately hose nearky
cells.

A number of allegations were alio received concerning bashings, [t appeared that most
of these allegations related to incidents that occurred on the day that emergency unit
officers came into [ wing 1o search for a weapon. While a number of prisoners who were
not directly involved had graphic accounts of what happened, the prisoners involved
generally had more conservitive descriptions which amounted to rough handling rather
than systematic assauhis. Mone of the prisoners who alleged they were assaulted claimed
to have received any injuries. Furthermore, no substantiated reports were made to the
medical staff, the psychologists or the chaplains who would normally be tobd of such
occurrences by prisoners. 1t was not possible o thoroughly investigate those claims. Given
the resources of the office, the fact that the Ombudsman's Office was then concluding a
major inquiry into the use of force by special response unit staff, the lack of reported
injuries and the general discre pancies in the accounts given by the prisoners, it was decided
that a separate investigation of these allegations was not warranted,

Because it was a ministerial directive, prison staff at Cessnock had no discretion about
whether they would implement the new private propeny policy. The announcement of
that policy, however, resulted in a sitvation where prison authorities and inmates were
polarised in an aimasphere of fear and tension. The decision to lock prisoners in their
cells was taken in response 10 4 perception of imminent disorder, yet it was clear that a
catch 22 situation developed. The continued lock-in lead to the tension that in turn
created the fear amongst the officers of letting the prisoners out.  Clearly Cessnock
Corrective Centre will never be the same. The excess personal property was removed from

Pari 1



Annual Report 199] a2

prisoners’ cells, but the costs were exorbitant. The economic costs involved in replacing
damaged property and upgrading the prison security are no doubt considerable, as was the
human eost in terms of siress on both prison siaff and inmanes,

Forensic patients

A simple complaint about the delay in transfering a forensic patient from & prison 1o o
hospital after the Governor signed an order under section 119 of the Mental Health Act,
has led to major reforms in the treatment of forensic patients held in prisons.

Following preliminary enquiries, the Ombudsman reformulated the complaint using his
own mation powers 10 examine the clagsification process applied o forensic patients by
the Department of Corrective Services (DCS) and the failure of the Department of Health
to prepare suitable accommodation plans for Mr X, both prior 1o the Mental Health
Review Tribunal (MHRT) dealing with his case and Governor's Order-in-Council being
made for his transfer.

Under the Mental Health Act 1983, the MHRT is required to review each forensic
patient's case al least every six months. It is empowered to make recommendations to the
Minister for Health as to a patient’s contineed detention care or treatment in a hospital
prison or other place, the fitness of certain patients to be tried for an offence and the
patient’s rebease.

Those forensic patiens detained in the custody of DCS are also subject 1o the internal
classification system run by the depariment.

Mr X's case was similar to a number of other complaints receved by the Ombudsman in
the past few years from prisoners who were aggrieved that recommendations made by the
tribunal were ignored by DCS.

In 1986 a MHRT recommesdation that Mr X be transfered from a prison to a hospital
was not implemented. In March 1987, it made a similar recommendation and said Mr X
should be classified at the lowest security rating C3 by DiCS while awaiting transfer and be
considered for the minimum security Metropolitan Training Centre.

The Minister for Health approved the MHRT's recommendation and the Governor made
an Order-in-Council that Mr X be transfered to a hospital in Agpril that year, It iook until
Cietober 1987 for the transfer to be effecied.

In the meantime, the Program Review Committee of DSC and its Director of Classsfication
rejected this recommendation and Mr X was kept in maximum security until he was
eventually iransfered.
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The investigation revealed a number of deficiencies in the system:

. the Department of Health admitted there was no formal administrative procedure
to ensure prompt implementation of MHRT recommendations approved by the
Minister for Health;

. the DCS had no formulated policy on linising with the tribunal and handling their
recommendations;

L] the gquality of the information provided to the MHRT by both departments was
found to be poor;

. there was 8 demarcation problem between the MHRT and the DCS, with the
classification assessments undertaken by DECS seall taking precedence over thase
made by the MHRET; and

L the cautious approach adopted by DS placed a question mark over the suitability
and capacity of the then current classification system to provide adequately for the
care and treaiment of forensic patients.

The delay in transfering Mr X from a prison to a hospital was a consequence of failures
in administration of both departments and findings of unreasonable conduct were made
againzt both the Department of Health and the Department of Corrective Services.

By the time the Ombudsman made his report, the administrative foul ups which
characterised Mr X's case were no longer systemic. However, it was obvious that a more
coordinated system of reviewing forensic patients’ cases was needed to reduce
adminstrative inefficiency and to improve the core and frentment of these mentally il
persons.

The Ombudsman recommended the establishment of a standing liaison committee of
officers of the Department of Health and Corrective Services, the MHRET and the Mental
Health Advocacy Service, The Ombudsman recommended that the committee develop
a muiually agreed set of principles to guide adminsirators and decision makers when
dealing with forensic paticnis, 0 develop principles and policy guidelines for ithe
development of programs for forensic patents and w0 develop criteria for assessing
progress in such programs.

These and other recommendations were supported by both departments and their
respective ministers. The committee was subsequently established and its inaugural
meeting took place in December 1990 The committee considered the report of the
Ombudsman and endorsed a number of the principles sugpesied in his report for dealing
with forensic patients, as well as adopting his major recommendations for defining the role
af the committes.
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A special Program Review Commitiee has now been established in A Ward at the Long
Bay Prison Hospital which will deal initially with all forensic patients coming into the
custody of DCS. This committee is to have input from the Prison Medical Service and
make recommendations as to classification, placement and program options for each
particular case prior to the patient's case being reviewed by the tribunal.

The establishment of the committee and the administrative changes that have flowed from
its deliberations should lead to a far more coordinated approach in the treatment of
forensic paticnts held in prisons.

Conditions in assessment prison

The Ombudsman received an anonymous complaint alleging that prisoners had been
assaulted during a disturbance at the asessment prison on 23 September 19A) The same
complaint was received by members of the media and some politicians. One MP later
asked the Ombudsman to investigate the claim. Preliminary enquiries were already on the
wiy when that request was received.

The most serious allegations were that:

. prisoners were made to run a gauntlet of some 60 officers during which st least
one in every five prisoners was batoned to the ground leaving many with serious
injury, "not the worst being one man's head repeatedly smashed into the brick walls
breaking his nose™;

L] afier prisoners were locked intheir ozlls, members of the emergency units came and
handcuffed those seeking medical attention and smashed their heads into walls and
belted them with batons before saying, "now you do need medical attention”; and

. a particular inmate who had been returned from court was taken by the emergency
unit officers from a hobding cell to the centre of a wing handcuffed and there bashed
until he was unconscious. It was alleged that the officers 1old the inmates in the wing
thit they were using him as an example 10 others to comply with suthority,

The Director General of the Department of Corrective Services provided a report
prepared by & seconded police officer from the department's Special Investigation Unit.
He had gathered incident reports, running sheets of the operation and other documents,
He abo interviewed some medical stall and the Deputy Superintendent of the Special
Response Unit before deciding there was no evidence 10 support the anonymous
allegations,

Gas had been used to control the disturbance that erupted on 25 September 19940, The
prisoners wers contained in holding vards and later were returned to their cells between
two lines of officers. Official reports said this occurred without use of force and after
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medical checks were done, several prisoners were taken to a medical station but there were
no serious injuries and no complaints made. A number of officers were treated for gas
inhatation and other injurics,

The Deputy Medical Director of the Prison Medical Service advised that no inmate
suffered any serious injuries as o result of the riot and that none had injuries to the face
consistent with the first allegation. Thirteen prisoners had received medical treatment and
according to the medical director only two had injuries which may have been caused by
physical confrontation. One inmate suffered a bruise to the back and the other a small
lnceration to the left keg. All the others were treated for aifments relating to the use of tear
gus. The nurse whe administered medication in the prison that evening indicated she did
not witness any assault.

Court and prison documents revealed that the individual who had allegedly been bashed
a3 an example had returned from court two days liter and had been transfered from the
hobding yard at the assessment prison 1o Goulburn Gaol immediately after reception and
had not been returned 1o the wing at any time, The prisoner had been examined by a nurse
on rece plion a1 Goulburn and reported that he was in good health and did not receive any
medical treatment as a result of having been assaulted. Investigation officers from the
Ombudsman’s office were dispatched 1o interview this prisoner about the matter, but he
refused 1o speak with the officers.

Having considered the results of the various preliminary enquiries made by the department
and our own investigators, it was decided there was insufficient prima facie evidence of
misconduct 1o warrant resources being allocated to any further investigation. In farming
that view, particular regierd wis made 1o the following:

L the lack of medical evidence of serious injuries reported o the Prison Medical
Service;

L the lack of any other direct complaints to this office concerning the allegations; and

L the refusal of the inmate to discuss the allegations about him with members of our
stafl and documentation on his transfer which suggested that he could not have
been in the wing at the time the alleged assault took place on him.

Maitland Prison

A member of parliament contacted the Ombudsman asking for an urgent investigation
follewing representations from a sister of a prisoner who alleged he had been gassed and
beaten by a group of officers at Maitland Gaol. Subsequently, he had been moved 1o two
other gaols before being sent to the high security unit at Goulburn, The Ombudsman was
informed that the prisoner still had burn marks on his face and other injuries,

Contact was immediately made with Goulburn Gaol and a request was made for the
prisaner t0 be photographed. This was done and the prisoner was examined by the
Director of the Prison Medical Service who happened to be at the gaod at the time. An
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initial interview was carried out with the prisoner a few days later and a decision taken o
carry out detailed preliminary enquiries. [nvestigation officers assigned 1o the case then
interviewed the inmate and a fellow prisoner who had been invalved in the incident. They
later went to Maitland Gaol to bocate and interview any inmates who had witnessed the
incicent. Ower a two day period they conducted formal interviews with thirteen witnesses.
Four other potential witnesses refused to discuss the matter, The records and reports
relating to the incident made by the gaod stafl were obtained, as were the medical records
of the inmates and three officers who had been treated as a result of the incident,

The inmates kad been given access to the showers from the B wing yard at Maitland, An
argument developed between prisoner A and the prison officer on duty at the post
resulting in an altercation. Prisoner B came to his assistance and another prison officer
then became involved. Other prisoners not directly involved in the altercation called
encouragement 1o the inmaies involved. A warning shot then was fired by a tower officer,
resulting in @ number of other prison officers coming to the scene, including members of
the northern emergency unit. Tear gas was used by the emergency unit officers to subdue
the prisoners and they were both handcuffed and taken to the segregation section of the

gaol.

The prisoners claimed that the prison officer had provoked an argument while they were
waiting in the yard for the showers, On entering the shower block it was claimed thit the
officer pushed prisoner A in the back and he retalinted by pushing the prison officer. The
prison officer assisted by another officer then took hold of him and # struggle ensued.

It was alleged that unreasonable force was used on the inmates, including that they were
sprayed in the face with mace gas after they had been subdued and handeuffed. It was
alleged they later were assaulted on a number of occasions after they had been taken to

the segregation wing.

Both prisoners were seen by the nurse at Maitland shortly after the incident. It was
reporied that prisoncr A suffered distress [rom tear gas and a red mark to the left lower
rib area. He was medically examined on his arrival at the Long Bay complex the following
day, where a small swelling 10 the ankle, tenderness to the left ribs, a red mark on the wrist
and bruising to the left upper arm were noted. When examined by the Director of the
Prison Medical Service at Goulburn Gaol two days later no injury to his scalp or ribs was
detected although the prisoner complained of tenderness to those areas. A linear bruise
om the upper arm that was consistent with the prisoner’s claim of being struck with a baton
was noted. No other evidence which was consistent with the use of excessive force was
noted by the doctor. The bruise to the prisoner’s arm was clearly evident in the
photograph taken at Goulburn Gaol.

The medical examination of prisoner B shortly after the incident revealed he reaction with
wincing and sharp breath intake to palpation of the region around both left and right
kidneys, however, no evidence of pain was detected in his sitting or moving from keft to
right There was no evidence of blood in the urine and no deformity, swelling or
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immobility was detected. The prisoner refused any analgesic as be claimed the pain was
not sufficient o warrant sech treatment,

The prisoners gave graphic accounts of the assault by the prison officers during the
incident at the showers and later in the segregation wing. There was conflict in their
evidence, however, a5 to how the initial fight started.

Prisoner B claimed that prisoner A was punched in the bead, whereas prisoner A and
other witnesses state he was pushed by an officer. The other witnesses gave conflicting
evidence as to what occurred. One inmate in the immediate vicinity stated that a prison
officer pushed prisoner A in the chest and he retaliated by punching that officer in the
head with a closed fist. The witness stated that the prisoner was sprayed with tear gas
during the handcuffing and that prisoner B was not handeuffed at all. The witnesses stated
the prison officer whis had been hit by prisoner A, ter hit him in the face and kicked him
whike he was being restrained on the ground by emergency unit officers. Other inmates
gave variations on that account.

There wis conflict among a lot of the witnesses as 1o how the incident arose and whether
or net handeufs were used, at what stage tear gas was used and wheiher or not there was
any assault on the prisoners. Some prisoners in the segregation section gave evidence that
they heard the sounds of persons being assaulted. However, other evidence from inmate
witnesses was that nothing unusual occurred in that section at the relevant time.

There was clear conflict in the evidence of witnesses as to what actually wok place.
However, more prisoners stated that prisoner A and prisoner B were sprayed with tear gas
before being handeuffed.  Funther, the witnesses” estimates of the time in which the
sirugple in the showers lasted ranged from 30 seconds to 10 minutes. The deparimental
documents stated the incident lasted for one minute. There was no clear evidence given
by a witness to the alleged assaulis in the segregation unit.

The injuries suffered by both inmiates as 521 out in the medical records were not consisient
with their allegations, They would have had far more visible injuries if their accounts of
the incidents were 10 be accepted. On their own evidence, both inmates engaged in a fight
with prison officers and some of their injuries obviously resulted from that, as did the
injurics 1o the officers concerned,

The prisoners were charged with assault offences on the prison officers concerned, which
had not been heard at the time the preliminary enquiries were made. Inthe circumsiances
the court hearing of those matters was the appropriate place (o determine the Ssues as o
wha initiated the fight between the inmates and prison officers and the assault allegation.
The imterest of the Ombudsman’s office was in the question of the reasonableness of the
use of force to restrain the priseners. As set out in section 157 of the Prisons {General)
Regulation of 1989 a prison officer, "must use no more force than is reasonably necessary
in the circumstances”,
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Although substantial force was used on both prisoners there was clear conflict in the
accounts given by the numerous witnesses and there were no eye witnesses o the alleged
assaulis that ocourred in the segregation unit. The evidence of prisoners in that unit was
also conflicting. There was also a clear disparity between the extent of force alleged and
the visible injuries present on both inmates. These conilicts, considered against the
consistency of the reports of the prison officers imvelved, provided obvious difficalties in
establishing that excessive force was used. Those difficulties were of such a magnitude, it
was considered there was no utility in carrving out a formal imvestigntion at the time.

Work release at Silverwater

Last year’s annual report contained an account of the Ombudsman’s cwn-moticn
imvestigation into the administrative procedures involved in supervising work rebease
Prisoners.

The investigation confirmed that the program is held in very high regard. However, it
also disclosed that the department had not allocated sufficient resources 10 the program
nor had put into place adequate administrative procedures.

Al the time of the investigation there were approximately 100 prisoners leaving Silverwater
eachweek towork. There was a regular turnover of prisoners, with an average of fourteen
new prisoners entering the program each month.

There were anly two field laison officers o supervise the placement of the 100 prisoners
{one in the momning shift and one in the afternoon shift) and to find positions in the
workforce for the prisoners coming into the scheme. As a result, prisoners were not
supervised sufficiently because of the limited time available from the field liaison officers.
Pricrity had to be given 10 placing prisoners in employment and to the papersark that
went with it. Security checks on work releases could only be done when evervthing ebie
wis completed.

Further there was no record of supervisory checks, if and when they were done, kept on
prisoner’s files. There were no procedures in place to record the number of checks made

On i Prisdaner.

Inadequate procedures were identified during the investigation in the system uwsed al
Silverwater for handling and banking of prisoners’ wages. Many of the prisoners weng

being paid in cash and pay packets containing wages varying from $200 1o $1,500 in notes
had to be checked by rostered prison officers on pay day. Pay advice slips were not being
checked by the work release administration. In a case study of one of the prisoners on
work release, there were insoffickent details given regarding the amount of wages
calculated and tax had not been deducted.
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A draft report on the investigation was forwarded to the Minister for Corrective Services
in June 1990 and a consultation between the Minister, Hon M Yabaley, the Ombudsman
and Assistant Ombudsman followed.

On 5 Movember 1990, the final report on the investigation was issued. The Ombudsman
made a number of recommendations, including:

L that the Department of Carrective Services allocate sulficient funds to the Work
Release Program to enable the full employment of two additional field Haison
officers 0 make possible the adequate supenision of the (then) 100 prisoners
currently on work release;

L that the department establish standard procedures for the supervision of work
rebeasees including:

- random checks of the prisoner’s employvment and that this be recorded as
having been done on the prisoner’s file, with commentary;

whibe the number of random checks may vany with the nature of employment
and difficulty of placement, a minimum of 26 visits over a period of 52 weeks

apply

examination of pay ships be carried out by field liaizon officers to ensure
proper procedures are being adbered 10 by the employer and prisoner; and

. the department réquire that wages be paid in the form of bank deposit or
cheque and that wages in cash be accepted only in exceptional cases, such
as where it is a condition of an industrial award covering the position.

In My 1991, the Director General informed the Ombudsman of the actions taken by the
department in respect of the recommendations of the report.

With regard to the recommendation that funds be allocated to employ two additional field
ligison officers 1o enable adequate supervision of the approximate 100 prisoners, Mr Angus
Graham advised that funds had been allocated for the employment of one full time officer
to enable additional superision.

O face value, this advice, appeared to go half way in comiplying with the recommendation
on adequate supervision. In reality however, it did not do even that

At the time of writing, the number of prisoners on work release had been increased from
100 ter 140, The increase in field officer from two to three, therefore, & relative 1o the
increase in the work release program. It in no way reflected the thrust of the
recommendation to increase the capacity of the supervisory feld s1aff 1o be able 1o carry
put the minimum amount of supervision, (one would expect of prisoners released from the
giol o participate in the general work forcel
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With regard o the recommendation that a minimum of 26 supenrdisary checks be made of
a prisoner over a period of 32 weeks, Mr Graham said thay an initial objective of 12 visits
over 12 months had been set becawse of the level of staffing of field officers.

Regarding the recommendation that pay advice slips be examined by field officers on the
wirk release administrative staff, Mr Graham advised that this would not occur and that
uniformed prison officers would continue to examine pay advice slips.

Regarding the method of payment of wages, the Directer General raised objections 1o
prisoners being paid by cheque or direct bank de posits, although Mr Graham said be was
aware of the dangers of payroll hold-ups by armed robbers with the present system of
wiges in cash. He said there were worries about the cheques not being honoured.

The Assistant Ombodsman wrote 1o the Director General informing him of his
dissatisfaction with the action taken by the depariment and sought urgent clarification on
the lack of supervision of the prisoners and lack of proper scrutiny and security of wages
received and handed 1n atr Sihverwater,

Parklea Prison

Faollowing the introduction of the new prisoper’s private property policy in Seplember
1590, unrest swept the state’s gaols, At Parklea, prisoners protested by destroying gaol and
privitte property over @ number of weeks culminating in a full scale riot on 23 September
in which over half the gaol's accommaodation was rendered unusable. For weeks most of
the remaining two bunk cells were shared by at least four prisoners who were locked in 24
hours a day while the clean up got under way.

Orver the following weeks there were media reports of alleged assnulis ot the gaol during
the riot It was not until e November/early December that the Ombudsman received
any written complainis from prisoners. During preliminary enquiries, the Ombudsman was
presented with statutery declarations and other reports from over twenty prisoners making
similar claims.

Given the number of allegations and the media coverage, the Ombudsman decided it was
in the public interest that the allegations be formally investigated, Over a quarter of the
prisoners who were present during the riot were interviewed over the following monihs.

Reports were then required from all officers on duty. An inguiry was subsegoently held
where oral evidence was tnken from some 60 custodial and emergency unit officers whose
duties during the riod made them subjects of investigation in relation to specific assaul
allegations and from a number of medical staff and other witneszes,

A report on the investigation is being prepared.
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Privaie prisons

In the last annual report, the Ombudsman outlined his concern that any introduction of
privately managed prisons into New South Wales should ensure that the grievance handling
procedures be not Jess than those currently available to prisoners in the state run gaoks.
This meant unfettered access to the Ombudsman and official visitors.

The Prisons (Contract Management) Amendment Act 1990 received assent on 13
December 1990 and was proclaimed on 25 February 1991 In accordance with the
provisions of that Act, prisoners in any prison managed by a corporation will have access
e an official visitar who will be appointed by that prison and they may also direct
complaints o the Office of the Ombudsman,

The provisions of the Ombudsman Act will apply to the management company and the
governor of the prison, including every director or other officer of the management
company and any employee of the management company authorised by the Director
General to perform custodial duties or in any other capacity prescribed by the regulations.
The Freedom of Information Act and Independent Commission Against Carruption Act
ako will apply w0 any privaicly managed gaol.

The government already has announced a preferred tenderer for a new prison 1o be built
at Junee 1o house 500 medivm security and 100 masimum security prisoners. It is planned
10 become operational in early 1993,

The Ombudsman is pleased that the rights of prisoners to have access o independent
grievance handling bodies will be preserved for these prisoners ultimately transfered into
the privately managed grol The precise means of effecting access to the Ombudsman will
be a matter for future negotiation between the Ombudsman, the Director General and the

managing corporation

The Ombudsman notes with some regret that the accountability of the privately managed
gac] will be bess that the state run gaols in terms of the coverage of the Freedom of
Information Act. The amending act gave the management company the status of a local
authority under the Freedom of Information Act, which restricts access to only those
documents relating 1o the personal affairs of a person
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POLICE AREA

Police complaint statistics

The combined total of complaints against police and the Police Service this year was 3232,
an increase of 34 per cent. The following table is a comparison of complaint wals, this
year with last year.

1985590 1599051
. Complaints under the Police Regulation 230 3129
{Albegations of Misconduct) Act
. Complaints against police dealt with 51 B
under the Ombudsman Act
. Complaints dealt with under both Acts 1 -
L Complaints cutside jurisdiction 22 23
2403 imaz

The following sections give an overview of police complaint numbers and outcomes for
complaints in each area of jurisdiction ie. complaints which invelve the conduct of
members of the Police Service under the Police Regulation {Allegations of Misconduct)
Act and complaints under the Ombudsman Act involving conduct relating to matlers of
administration.

Compluinis against police ofTicers
{Police Regulation [Allegations of Misconduct] Act, 1978)

Complainis against members of the Police Service toalled 3129 during the year - the
highest level of complaints seen.

In terms of volume increase from the previous years total, 1990/%]1 was the largest increase
since 1981782 when public awareness of police complaints system was greatly increased,

The following chart illustrates the continuing trend for an increase in complains:
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POLICE COMPLAINTS

19871991 SHOWING VOLUME INCREASE

BH00
Tl
2500 - ST
2000
1500 -
1000 -
o : . . . :
1987 1988 1968 1960 1901
2225 complaints in 1987 3232 complaints in 1991

The increase in police complaints has not been particular to any type of misconduct.
Complaints have increased across the range of categories with marginally stronger
increases in serious matters such as assault and corruption.  Anecdotal evidence and
statements in letters of complaint suggest that publicity about police conduct has a marked
effect on the level of complaints received. Incidents which complainants might otherwise
accept, become heightened when there is constant public focus on police misconduct. The
past two years have seen spectacular and widely publicised episodes where the NSW Police
have come under searching public scrutiny. The inquiries into the death of David Gundy
and the Royal Commission into Black Deaths in custody generally; the Harry Blackburn
saga; the shooting of Darren Brennan; the raid on Redfern by 135 police including TRG;
and the ongoing inquiries by the Independent Commission against Corruption concerning
police misconduct including harassment of Eddie Azzopardi by Mt Druitt police, are the
mofe widely known matters. The fact that such matters are opened up for public debate
generally encourages confidence in the mechanisms to deal with complaints and appears
to have an influence on the increasing numbers.

Whatever the reasons, the great increase in complaimis against police has not been
matched by an increase in the resources available to the Ombudsman.  The number of
officers available 10 deal with these complaints has remained static. The minor increases
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in the Ombudsman’s budget in real terms has not been sufficient to cover inflation on fixed
COSIE,

The increase in complaints has been apparent for some time and the Ombudsman has
been developing various admindstrative measures 1o improve efficiencies across the range
of his activities. Although police complaints comprise the largest single area of complaint,
ihe extensive deiay by the Government in the process of appointing the Assistant
Ombudsman (Folice) left the area without the detailed adminisirative and policy attention
that it constantly requires. The poaition was eventually filled in May 1991 and this has
provided a crucial focus for improving procedures and consistent decision making within
the office. Although procedural changes are nol a complete answer to the growing
workload, the Ombudsman is constantly developing and streamlining administrative
practices.

The following charts show:

A Investigntions and ouleomes,

H. Complaints not investigated and cases finalised by means other than
imvestigatuan,

A POLICE COMPLAINTS

Investigations

rrinvesligalicns
EX

suakained

fiol suslalsed
2055

unakle to be
deiermined
L

FINALISED MATTERS INVESTIGATIONS

Tolal eamplakils faalised D&
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B POLICE COMPLAINTS

Not Investigated

discanlinued
X

Mol
invesiigmied
Investigaied
2ER o

FINALISED MATTERS NOT INVESTIGATED

Total complainls fnalised 2056

Complaints finalised

The number of complaints investigated this year was 22 per cent of all complaints finalised.
The office has continued to apply a close screening policy to new complaints 1o ensure that
imvestigations of trivial issees do not occor.

Of those complaints not investigated, cases declined at the outset represent 40 per cent of
all cases finalised and 32 per cent of cases were finalised through pre-investigation enguiry
or successful conciliation. A further 5 per cent of cases were begun as investigations, but
discontinued prior to completion. A total of 77 per cent of all cases were finalised by
means other than investigation.

Complaints about the Police Service (Ombodsman Act 1974)
Mew complaints

During the year, 80 complaints against the Police Service involved matters of
administration rather than allegations of misconduct against individueal members of the
Police Service. Such allegations are dealt with under the Ombusdsman Act and the relevant
statistics are reported below,
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Finalised complnints

Atotal of TT matters were finalised during the year, leaving three cases under enguiry or
inwestigation,

The following table gives the outcome of cases finalised during the year:

Dutenrme Mumber % of total
Mo jurisdiction 23 g
Declined without any enguiry 13 17%
Dedlined afier preliminary enguiry I 30
Resolved afier preliminary enguiry 11 14%%
Mo prima facie evidence of condwct = .
described in section 26

Dimcontimued

Mo adverse finding = -
Adverse finding . .

7 10050

Raid on Redlern

In May this vear the Ombudsman published his report on an investigation into Operation
Sue, where 135 police, including the Tactical Response Group, raided ten premises in
Eveleigh Street, Redfern.

The report found that the inelligence on which the raid was based was pathetically
inadequate and, while Redfern's intelligence officer was grossly inexperienced, the senior
officers responsible for the raid not only failed to supervise him, but failed o notice that
intellipence he provided as a basis for some targets was completely different from
information they had gnen to him as & hasis for search,

This was probably the most diswrbing factor in the investigation, that such force,
potentinlly deadly, could be implemented without any sound imelligence basis, Inaccurate
information was supplied to the justice issuing the warranis, &t least one premises was
entered without a warrant and serious questions were raised about the legality of the

method of executing the warrants by the TRG.
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An historical perspective produced by the report showed a series of violent disturbances
in the area dating roughly from the death of David Gundy to the time of the raid. Some
of these incidents involved injury to police and feeling expressed to the inquiry among
local police was that the area was getting out of control, The raid on Eveleigh Sireet
appeared to be a general response to these problems rather than a specifically targeted
police operation soundly aimed at particular offenders. While the police response was
understandable in human terms, it's professionalism left a lot to be desired,

The Ombudsman's role with palice is a monitoring one, he i not in a position to directly
supervise operative police on a day to day basis. Where the policing situation invohees the
tense and difficult area of race relations what is required is a constantly firm and s nsitive
approach at every level of police contact with the community. The investigation was
comsequently conducted with a view to getting the police in charge of the operation 1o
recognise what had gone wrong and to ensure it did not happen again.

The repaort, therefore, concentrated on the conduct of the commanding officers and,
although there were strong grounds, did not recommend penalties against junior officers.
Unfortunaicly, the commanding officer refused throughout the investigation to recognise
aimy errors and left the inquiry with the impression that, given the same circumstances, he
would do the same thing again. Certainly, this was the primary fear of the Aboriginal
complainants,

The response from the Commissioner, Mr Laver, was mueh mare encouraging. He agreed
to adopt all of the Ombudsman's recommendations, including compensation for some of
the residents most severely traumatised and counselling of the senior officer invalved. He
also announced a plan for a Redfern summit, imvolving major government agencies
together with police and community groups which he would put to the Minister of Police
amd Premier. The Premicr has advised that he does not SUpport & summit given the cost
involved, but favours the setting up of a task force to address the isswes of policing
Redfern.

Search warrants

One of the most disturbing features of the investigation into Operation Sue, and it applies
" other cases such as the Darren Brennan incident and another report by this office
concerning a raid on Glebe House, is that search warrints were obtained based on
inadecpaate and wnverified intelligence information supplied by junior and relatively
inexperienced police officers. The TRG were then used 1o execute the warrants using
their standard forced entry procedures. Dead-of-night raids employing maximum force
occurred when attempling to enter premises when the permission of residents during
daylight hours could have been an appropriate response. The Ombudsman considered
thist @ sericus situation had emerged given the potentially fatal eonsequences and trauma
1o residents arising from forced entries.
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The Search Warrants Act 1985 allows a police officer to apply to an authorised justice
for @ search warrant i the police officer has reasonable grounds for believing there is in
or on any premises a thing connected with a particular indictable, firearm or narcotics
offence or a thing stolen or unlawfully ebtained. An authorised justice s a magistrate of
& justice of the peace employed in Local Courts Administration, usaally a clerk of a local
Ciiri.

The Search Warrants Act also states that a police officer may use such force as is necessary
for the purpose of entering premises and exscuting a search warrant. Police decide how
they will execute a search warrant incloding whether the TRG would be utilised. Therefore,
a warrant is issued there is no independent control over the method of its execution. The
TRG itsalf makes linle assessment of the intelligence and is used more as an operational
tool

The TRG Standard Operating Procedures Manual didd not contain any rule or guideline
stating which officer was responsible for authorising forcible entry by the group. The police,
however, stated in 1989, in response 10 enguiries by the Ombuedsman arising from a forced
entry Glebe House, that the referral officer, usually a sergeant at the TRG base, decided
whether the TRG would assist in the execution of a search warrant. The Field Commander
assisted by the referral officer then decided how many members would be needed. The
manual also specified that the referral officer authorised the use of shotguns in an
Operation.

A police circular that amended Instruction 136, Regional Tactical Response Groups,
seemed to modify this regime (no. 907147, 31 December 1990). Instruction 136.07 provided
that it was the responsibility of the team leader W obtain autharisation for proposed
operations from the patrol commander. Instruction 136,08 provided that the team leader
was also responsible for obtaining authorisation for the use of shotguns in proposed
operations from the region commander.

The amendment, implemented after the shooting of Darren Brennan, seemed to represent
a shift in procedures requiring mare senior members of the police to authorise the use of
the TRG and the use of shotguns. There was, however, no corresponding change in the
TRG procedures manual There, was therefore, a period prior to the abolition of the TRG
where the procedures contained in the Standard Operating Procedures Manual were
inconsistent with Instruction 136, While the instruction circularised no doubt overruled
previous procedures, the method of notice leaves cause for concern.

Given the complaints arising from forced entries and after careful consideration of the
issues, the Ombudsman, in the Operation Sue report, concluded that a special type of
warrant was required 1o embrace situations where police believed that a forced entry by
the TRG was necessary 10 execule a search warrant. The benefit of such a procedure
would be that an independent person would assess the intelligence information and the
police officer’s reasons for seeking a forced entry and balance these against the trauma
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that a resident may suffer. Such a system would also benefit the special response police
by ensuring they are not engaged unnecessarily.

Justice Wootten in his report on the death of David Gundy stated:

The incident does fortify my view that police seeking warrants 1o justify forcible
armed entries into the homes of citizens should have to justify their applications to
persons of much greater independence and standing than a justice of the peace,

The Ombudsman is of a similar view, Given the serious nature of the decision, it should
be made by & judje,

The Ombudsman also expressed some reservations about the legality of the TRG's practice
of entering and securing a premises without the search warrant which is in the possession
of a back up team. The Search Warrants Act requires a police officer executing a search
warrant to prodhece the warmant if required to do so by an occupier.

In Operation Sue one back up team was late, If an occupier had requested to see the
search warrant the TRG would have been unable to comply with the provisions of the
Act thus leaving the occupier in doubt as to their authority to enter and scarch.
Furthermore, the Act requires an authorised justice to prepare an occupier's notice and
the police officer executing the warrant to serve an occupier with the notice upon entry or
“as s0on a8 practicable thereafter”. What would eonstitute. "as soon as practicable” in the
circumstances of a forced entry is not known. The legality of standard forced entries by
special response police is doubtful and the Search Warrants Act docs not specifically
address the siwation. A specinl warrant for forced entries would remedy these problems,

There have been two recent developments which may have some bearing on this matter.
First, the TRG and SWOS have been abolished and replaced by the State Protection
Group, The new group is said to operate in a reactive capacity rather than a proactive one
and under new procedures which have yet to be formally set down. What reactive and
proactive will mean in the context of forced entries and what procedures will be adopted
is not known. Presumably, authorisation for the use of the group will come from the
paolice. The Ombudsman’s conclusion that a special warrant should be required for forced
entries is significant, notwithstanding that the TRG and SWOS hove been abaliahed.
There is clearly a need for an independent person, preferably a judge, 1o decide when
special response police shoubd be mobilized for forced entries in the execution of search
warrants.

The Ombudsman recommended in the Operation Sue report that the Police Service
provide a copy of the report to the Attorney General for consideration regarding the use
of search warrants in forced entries by the TRG and whether an amendment to the Search
Warrants Act was required. The Ombudsman abo recommended compliance with the
recommendation within one month of the report being made final (8 May 1991}, The
Assistant Commissioner (Professional Responsibility), Col Cole, forwarded a letter dated
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25 June 1991 informing the Ombudsman that arrangements were in hand for the Legal
Services Branch to refer a copy of the report to the Atorney General. He also stated:

. & senior member of the Police Service has been part of a committes
formed by the Atiomey General’s Depariment to examine the isswes surrounding
search warranis.

The committee Mr Cole refers 1o, however, was formed well before the report on
Operation Sue was made final, as part of the Atorney General's own initiatives (o review
the Senrch Warranis Act. The report was forwarded to the Attorney-General by palice on
24 July, 1991,

As a result of the Attorney-General’s committee, a bill is currently being prepared which
will amend the Search Warrants Act. Work on the draft bill took place before the
Anorney General's Department received a copy of the Operation Sue report, and the then
Attorney General, Mr Dowd, gave assurances on commercial radio station 2GB that the
proposed amendments would cure the problems raised in the report. Unfortunately this
does not appear o be the cose,

The Ombudsman will be watching with interest any amendments to the Search Warranis
Act and, specifically, whether they address forced entries by special response police.

Investigation into the events

leading to the death of Mr David Gundy
This matter was the subject of comment in last year's annual report {at pp 163 - 167}

Mr David Gundy was shot during an operation by the Special Weapons Operations Squad,
He later died of his injuries.

On 2 May 1989, the Ombudsman directed that a complaint by a member of the public
about the circumstances leading to the fatal shooting of Mr Gundy should be investigated
by the Palice Service under the Police Regulation (Allegations of Misconduct) Act.

The history of the investigation of the complaint is outlined in the 1989 Annual Reportat
pp- 274 - 278 and the 1990 Annual Report ai pp. 165 - 167.

The position as at August 1990 was that, although the Ombudsman hod received a repaor
by the Commissioner of Police on the Police Service investigation into the complaint, the
Ombudsman had decided it would be inappropriate for him to investigate or report on the
complaint until the Royal Commission on Aboriginal Deaths in Custody inquired into and
reported on Mr Gundy's death.

A further complication was the fact that, on 25 June 1990, the Minister for Police had
requesied the Police Tribunal under section 45 of the Police Regulation (Allegations of
Mizconduct) Act to inguire into the functions and management of the Police Service's
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Tactical Response Group (TRG) and Special Weapons Operations Squad (SWOS), The
tribunal’s inquiry had the potential to overlap with any investigation which the Ombudsman
might undertake into the circumstances surrounding the shooting of Mr Gundy. (The
nature of the tribunal’s inquiry is discussed elsewhere in connection with the investigation
into the shooting of Mr Darren Brennan by & member of the TRG.)

The Royal Commission's term was extended by the Federal Government 1o permit the
commsskon 1o ingquire into and report upon Mr Gundy's death, The Royal Commission
subsequently conducted an inguiry into Mr Gundy's death. Iis report on the matter was
made publicly available in April 1991

The Royal Commission’s recommendations were as follows:

L] | recommend that compensation be paid to Mrs Doreen Eatis [Mr Gundy's widow]
and Bradley Eatts [Mr Gundy's son] for damage 1o them arising out of the unlawful
police raid on the premises at 193 Sydenham Road, Marrickville on 27 April 1989,
including the death of David John Gundy. 1 recommend that appropriate
arrangements be made to have this compensation determined and paid without
resart o litigation.

- I recommend that appropriate compensation be paid 1w Marc Valentine and
Richard McDonald for the infringement of their rights and any damage they may
have suffered as a result of the unkawful police raid on the premises at 193
Sydenham Road, Marrickville on 27 April 1989,

L I recommend that consideration be given to the question whether any criminal or
disciplinary proceedings should be taken against any person arising out of the
matiers dealt with in this report,

. I recommend that this report be forwarded to the Police Tribunal for consideration
in the course of its inguiry into SWOS operations.

As regards the Royal Commission’s first and second recommendations concerning the
payment of compensation, the Ombudsman understands that claims for COmpensation
hivve been made.

As regards the Royal Commission's third recommendation concerning the possibility of
eriminal or departmental charges against police officers, the Directar of Public
Prosecutions announced on 6 May 1991 that, "the facts as found bry the Royal Commission
do not support the laying of any eriminal charges”. The State Crown Solicior's office is still
considering the question of departmental charges.

In accordance with the Royal Commission's fourth recommendation in its report, the
report was sent (o the Police Tribunal's inquiry into the functions and management of the
TRG and SWOS. However, on 17 June 1991, the Minister for Falice withdrew the
tribunal’s terms of reference concerning TRG and SWOS.
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The Office of the Ombudsman will be reporting on the matter in the near fufure.

The circumstances surrounding the shooting of Mr Gundy were matters of considerable
concern to the Aboriginal community, the general public and the Police Service, It is most
unforiunaie that, from the outset, the Police Service took an unnecessarily defensive
attivede to public criticism about the incident and to the prospect of external review of the
matter. In particular, the 1then Deputy Commissioner, Mr Laver, adoped and persisted
with an extremely narrow interpretation of the nature of the complaint which this office
required the Police Serice 1o investigate.

Furthermore, there were serious inadequacies in the conduct of the Police Service's
imvestigation. Superintendent Harding, the police officer who was responsible for
investigating the complaint, was given responsibility on the express understanding that the
Internal Affairs Branch would supervise his investigation. Yet, when Superintendent
Harding failed to prepare the type of report on the investigation which is required by the
relevant kegislation and police instructions, the Police Service did nod take steps 1o remedy
this failure. Mr Lauer simply concluded in his report to this office that the complaint was
ot sustained,  Accordingly, the Police Service failed 1o provide a report on the
investigation which summarises the relevant facts, identifies the crucial issues and reaches
appropriate conclusions. The last word can be left 1o Commissioner J H Wootten who
conducted a thorough investigation into the shooting of Mr Gundy:

The absence of 4 proper written consideration of the matier meant that it was very
difficult for this Commission, or the Ombudsman 1o know what, if anything was
considered. As this Commission found, in the absence of a written report, those
who are suppased to have held other police accountable can retreat behind a wall
of waffle, inability to rememiber, and unspecified reference to thousands of pages
of coronial transcript when they themselves are called 1o account.

Investigation into the shooting of Mr Darren Brennan
This matter was the subject of comment in last year's annual report (st pp. 167 - 1697,

On 17 June 1990, Mr Darren Brennan was shot during an operation by the Tactical
Response Group. The Police Service commenced iis own investigation into the incident
as required by deparemental procedure,

Subsequently, the Ombudsman received from the Commissioner of Police a notification
of a complaint from a member of the public about the shooting of Mr Brennan. On 22
June 1990, the Ombudsman directed the Commissioner of Police to investigate this
eomplaint under the Police Regulation {Allegations of Misconduct) Act. The Ombudsman
agreed that the Police Service's own investigation could also be treated as the investigation
for the purposes of the Police Regulation {Allegations of Misconduct) Act provided that
it was oversighted by the most senior afficer of the Internal Affairs Branch available,

On 25 June 1990, the Minister for Police requested the Police Tribunal 1o conduct an
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inguiry under section 45 of the Act. Broadly speaking, the terms of reference for this
induiry covered two matbers:

. matters connected with the sustaining of injury by Mr Brennan; and

. the funclions and management of the Tactical Response Group (TRG) and the
Special Weapons Operations Squad (SWOS) of the Police Service.

(The full terms of reference for the inquiry are set out in last year's annual report at pp.
168 - 169.)

The Police Service made available to the Police Tribunal, for the purposes of the tribunal’s
ingpuiry, copies of all of the material produced during the police investigation ino the
shooting of Mr Brennan. Accardingly, there was no need for the Ombudsman to provide
copics of this same matersal to the tribunal. However, at the request of the tribunal, the
Ombudsman did make available 10 the tribunal copies of various files in the Office of the
Ombudsman which might be of assistance 1o the tribunal in reporting on its terms of
reference concerning the functions and management of the TRG and SWOS. Among these
files was that on the investigation into the fatal shooting of Mr David Gundy by a member
of SWOS and others concerning complaints of unreasonable wse of force by the TRG.

On 22 January 199, the Commissioner applied to the Ombudsman for consent to a
deferral of further investigation of the complaint under the Police Regulation ( Allegations
of Misconduct) Act until the completion of the Police Tribunal’s inquiry. On 11 February
1991, the Ombudsman advited the Commissioner that such an application was
misconceived. The Ombudsman's consent 10 an application for a deferral can only be
given pending the conclusion of ¢criminal proceedings which have been instituted and in
which the subject of the complaint is, or may be, in issue. In the present matter, there were
no such criminal proceedings and, in particular, the Police Tribunals inquiry did not
constitute such proceedings. Accordingly, the Ombudsman could not consent to the
Commissioner's apphication. However, the Ombudsman did advise the Commissioner:

Nevertheless, having regard o the unusual nature of the inguiry by the Police
Tribunal and the fact that the inguiry iz to camass Bsues which are of obvious
significance to the investigation of the present complaing, 1 am prepared o await
the supply of your report on the complaint under £24 of the Act until after the
Police Tribunal reports on its first terms of reference concerning the circumstances
surrounding the shooting of Mr Brepnan.

On 17 April 1991, the Police Tribunal's report on its first terms of reference was released
by the government. (On 17 June 1991, the Minister for Police withdrew the tribunal's
second terms of reference ot the request of the tribunal, presumably in light of the
imminent introduction on 23 June 1991 of the Police Service's State Protection Group.
The esiablishment of this group saw the abolition of the TRG and SWOS).
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As at the date of writing, the Commissioner had not yet provided his report on the
investigation of the complaint.

Use of the power of arrest

For some time the Ombudsman has been concerned with the mappropriate use of the
power of arrest. It is not only his view, bul is clear in current police instructions, that arrest
should only be used where the isue of a summons would be ineffective in the
circumstances, Arrest i seen a3 an additional penalty; and depriving o person of his or her
liberty can only be justified by weighty considerations of public order and safety.

For these reasons the Ombudsman recommended, in 1984, that the police rules be
amended, firstly, 1o reflect the criteria recommended by the Australian Law Reform
Commission for the exercise of that power and, secondly, that an offence may be regarded
as minor notwithstanding that it carries as a maximum penalty a sentence of imprisonment.
Despite agreement from the Minister for Police that the issue was important, the
Commissioner of Police refused to support this recommendation until 1987, when the
preferential treatment of a high profile offender came under public scruting. The
Commissioner of Police conceded that in matters of sicaling from retail stores, the
Ombudsman’s argument had some merit. He informed the Ombudsman that in such
matters, specific instructions would be given 1o police officers to obtain particulars at the
scene and 1o proceed by way of summons, except where the police officer concerned had

Part 1



115 Annual Report 19891

reascnable grounds for believing that a summaons would be inadequate to ensure that the
alleged offender appeared before the Court,

Whilst this was a step forward, the action taken was still inadequate. This year, once again,
the Ombudsman produced a report which demonstrated the continuing unreasonable use
of the arrest power,

In November 1987 Mr B two sons were assaulied by Mr A, a neighbour. The boys had
been throwing things at each other and Mr A feared damage 1w property, The boys aged
12 and 14 went home crying and todd their father, Mr B. Mr B went 1o Mr A's house and
guestioned him about the assault and punched him. Mr A called the police and said that
he feared Mr B would strike again. Two police officers found Mr B talking to his
neighbour near his house. He readily admitted the offence and the circumstances.
Constable W decided that Mr B should be arrested and charged with assault because of
the seripusness of the offence. They also arrested Mr A and charged him with assault. The
offence against Mr A was found proved, bot dismissed. Mr B applied unsuccessfully to
have the charge withdravn, He eventually pleaded guilty and was fined 5200,

Constable W argued that the seriousness of the offence was sufficient to justify the use of
the arrest power, The Ombudsman believes that where there is a chance of an offence
being repeated if the offender is not taken into custody, it would be reasonable 1o armest
the offender but, in the absence of such circumstances seriouspess alone ought not to be
determinative otherwise the decision to arrest amounts 10 an additional penalty. The
imposition of penalties is the exclusive jurisdiction of the courts.

In 1975 the Australian Law Reform Commission suggested four criteria for considering
whether proceeding by means of arrest might be justified:

1. The need 10 ensure the appearance of the offender befare the Court. The
balance between the defendanis” tempaation 1o avoid court against his or her
community tics or other reasons for appearing, would all be relevant here,

Z The need to prevent the continuation or repetition of the offence.

3, Ta preserve evidence of or relating to the offence which would or might be
Bost if n summons was issued.

4. For the protecton of the offender,

In response 1o a discussion paper issued by the NSW Law Reform Commission in May
1987 the Paolice Service went on record as siying:

Arrest should only be resorted to where other processes will not or cannot
reasonably be expected to ensure atiendance of a suspected offender at court or
appropriately deal with the matter other than by court attendance.
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The department suggested court attendance notices and self enforcing infringement notices
s alternatives 1o arrest, except where:

L n suspect refuses to give his ar her name and place of abode;
2 the name and address cannot be satisfactorily verified;
3 thers i o continuing offence or danger of a continuing offence;

4, there are grounds 1o believe that use of citation or summons will nat achigve
attendance of the suspect; or

5 there are reasonable grounds for believing that arrest is necessary to prevent

the suspect:

. interfering with the course of justice

. causing physical harm to himscll or some oiler person
cuusing loss or damage 10 property

- causing obstruction 1o persons or traffic
committing an offence against public decency.

The evidence in Mr B's case demonstrated that it is police practice to arrest offenders
miuch more readily than would be justified The Ombudsman found that Mr B's arrest
was unreasonable, but that Constable W had scted in accordance with police instructions,
It was on the basis that the police practice was wrong that the complaint was sustainsd,

The Ombudsman recommended, amongst other things, thai:

- there be amendments 1o the law to allow the issue by police of on-the-spot
SUMMAONSEs;

] the cumbersome procedures relating 1o the issue of summonses in cases like this
bwx rewoked;

L the criterion of serioisness be removed from crcular 877133 and the remaining
criteria be incorporated in the police instructions; and

L police training and on-the-job lectures be amended to include reference 1o the
Bppropriate criteris.

The Ombudsman presently is investigating three other matters where there appears 1o
have been an inappropriate wse of the arrest power,

One matter concerned a breach of a minor raffic regulation. A senior sergeant arrested
the complainant for not having his headlights illuminated at night. The complainant claims
his vehicle developed a defect while driving. He was taken 1o Dee Why Police Station and
charged. The charge was dealt with at Manly Local Court and found proved but dismissed.
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In another matter during the issue of a traffic infringement notice a complainant was
armested for an offensive manner. He was also charged with azssaulling police and nesist
arrest. A passerby who tried (0 help him was abo arrested for hindering police in the
execution of their duty. The initial offence was minor and it may be that the decision (o
arrest brought about the further charges. The Disirict Court dismissed the charges against
the complainant.

[n 1950 the Police Service set up a committes o review the use of the arrest power.

On 17 Seplember 1990, Assistant Commissioner (Professional Responsibility) Cole
informed the Deputy Ombudsman that a working party was looking ot alternatives to
arrest and that a white paper was dwe later that month. He also said ope of the options
being considered was a system involving the Bsue of infringement notices.

On 26 Movember 1990 Mr Cole informed the Deputy Ombudsman that a paper dealing
with the expansion of the infringement notice system was ready 1o be presented fo the
stite executive group for discussion, but added that it didd not camvass the use of the Court
Attendance Motice. Mr Cole said this issue would be investigated by a special research
officer appoinied for thal purpose. At the most recent meeting held on 23 July 19940 the
Assistant Ombudsman (Police) was informed that the white paper was not yet available.

Clearly it is no simple task 1o instigate changes to the way police carry out their work, The
Ombudsman continues to view this issue with the utmost concern and is keen 1o see his
recommendations adopted and implemented.

Strip searches by police
The question of the legality and reasonableness of strip searches by police was the subject
of the following comment in the Ombudsman’s 1989 annual report:

Police have powers under & number of Acts, such as the Drug (Misuse and
Trafficking) Act, the Poisons Act and the Crimes Act, 10 stop, search and detain
persons whom they suspect on reasonable grounds of possessing illegal drugs or
stalen goods,

The extent of the search power i nod defined i the legislation; nor is it laid down
in police instructions or guidelines. This lack of clear instruction on the exercise of
the power to search suspecis causes difficulties, both for persons who are subjected
toa strip search in public places, and for the police who carry them out.

Two complaints about strip-seirches by police were discussed in the 1989 annual report
in order to demonstrate the difficulties referred to above. As mentioned in the 19489 annual
report, one of these complainis resulied in a report by the Ombudsman in January 1989
which contamed the following recommendations:
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» that the Police Service devise guidelines for its afficers on the conduct of searches,
Particular regard should be paid to the sex and age of the suspect in determining
the manner and location of such searches; and

] that the Police Service obtain legal advice on the extent of the power to search.

The other complaint discussed in the 1989 annual report had not been the subject of a
report by the Ombudsman at that time. The Ombudsman made a report on the complaing
in February 1990. He found that the two police officers who had sirip searched the
complainant, although acting legally, had neted unreasonably in conducting the strip-search
in a public place. The Ombudsman recommended:

L the Commissioner of Police seek independent legal advice on the meaning of the
word search in 537 of the Drrug (Misuse and Trafficking) Act to determine whether
police have power to conduct strip searches in public places, pursuant to that
proviskon;

" the Police Commissioner approach the Minister for Police to seek amendments to
the Drug (Misuse and Trafficking) Act, the Poisons Act, the Crimes Act and any
other kegislation which contains provistons empowering police, without arrest, 1o
stop and search persons, which will define and clarify the circumstances in which
persons may be strip searched by police; and

L that the Commissioner issue an interim instruction to police that strip searches of
any persons stopped and searched are to take place in police stations o, where
this is impracticable, preferably & van, out of the sight of the public,

The Police Service had created a departmental working group to draft police instructions
on the general subject of care, control and safety of persons in police custody. [t was this
working group which considered the Ombudsman's recommendations of January 1989 with
respect (o strip searches.

In Auguast 1989, the Police Service advised the Ombuodsman ihat, "the matier is taking
longer than anticipated”. In December 1989, the Ombudsman requested advice from the
Commisssoner as 10 1he progress of the working party.

In February 1990, as noted above, the Ombudsman made further recommendations on the
subject of strip searches. At this time, the Police Service advised the Ombudsman that
the working party would finalise the police instructions within a few months,

By May 1990, the Ombudsman had received no further advice from the Police Service
about the matter. He wrote to the Commissioner 1o say that he was most concerned at the
tack of instructions and clear guidelines 1o police in this anea.
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I July 1950, the Police Service advised the Ombudsman as follows

| wish to advise that a departmental working committee ... has completed Palice
Instruction No 32 - Care, Control and Safety of Persons in Police Custody. The
Palice Instruction has been approved 1o issue ... The Police Instruction is supported
by a Police Custody Manual and Education Package.

Police Instruction No 32.05 and No 32.06 specifically deal with the personal search
anad strip search of prisoners, respectively. Unfortunately, due to the mammoth task
involved, the deparimental working committee has not completed instructions to
police concerning the searching of an accustd person before arrest, taking into
account the complaints mentioned above [i.e. incleding the complaints which had
resulted in the Ombudsman's recommendations of January 1989 and February
1990]. However, in accordance with your recommendation ... independent legal
advice on the meaning of the word “search’ in Section 37 of the Drug (Misuse and
Trafficking) Act has been referred to the Attorney General for advice from the
Crown Soldicitor,

O receipt of advice from the Crown Solicitor, the departmental working party will
be recomvened 1o urgently consider the position relating to the preparation of
instructions to police concerning the searching of suspects prior to arrest, or
whether such action should be deferred pending the introduction of legislation
which would clearly define the powers of police to stop and search persons in a
public place on reasonable suspicion. As you are aware, this may impact upon the
existing provisions of the Drug (Misuse and Trafficking) Act, the Crimes Act, the
Poisons Act and any ather legislation which currently empowers police 10 stop and
search persons on reasonable suspicion.

I will contact you again as soon as | have received advice from the Crown Solicitor,

[nstruction 32.06, as the Police Service noted, is, strictly speaking, concerned with the strip
searching of people who have been arrested rather than those stopped under stop, search
and detain provisions. The instruction included the following:

There will be occasions in policing when all the circumstances of a particular case
will demand a search of the physical person, including the surface of the body of a
prisoner (strip search). This may involve the removal of any or all elothing at the
podnt of arrest, subsegquent to arrest.

It is considered that these oocasions will be rare and will only occur after reasonable
grounds establish the need for such search. A prisoner shall not be strip-searched
unless the seriousness and urgency of the circumstances require and justify a more
intrusive search of the surface of the body. A prisoner shall not be strip-searched,
unless that person knows in substance the reason why it is being imposed. .. AM
IMMEDIATE STRIP SEARCH AT THE POINT OF ARREST WILL ONLY
OCCUR AFTER REASONABLE GROUNDS ESTABLISH THE NEED FOR
SUCH URGENCY.

The shedding of clathes involves an invasion of the modesty or dignity of the
prisomer concerned. Police shall evaluate all the individual circumstances of ihe
case and consider the apparent or known disposition of the prisoner ... The actual
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strip search is to be away from the public view and where the circumstances permit,
inside an enclosed area and in such a manner as not to subject the person to any
unnecessary embarrassment or degrading treatment and in a place where such
search can be carried out under close security. ... STRIP SEARCHES BY
FERSONS OF THE OFPOSITE SEX WILL ONLY BE CONDUCTED IN
EXTREME AND URGENT CIRCUMSTANCES.

It is emphasised that police must display o professional approach at all times and
be thoroughly conversant with the law of searching, and in particular strip-searching,
before they take such action which may be subject 10 criticism or complaint at @
later date.

Accordingly, i1 was well over a year after the Ombudsman’s recommendations of 1989
that the Police Service produced instructions 1o its officers on the subject of strip scarches,
and, even then, only in relation to strip searches of persons arrested and not specifically
in relation o persons stopped and searched under stop, search and detain provisions.
While the instructions may have given some guidance to police officers on the question of
strip searching people stopped under stop, search and detain provisions, those instructions
did not and coukd not deal comprehensively with the problem.

In Seplember 19940, at one of his monthly meetings with the Police Service, the
Ombudsman raised the question of the possibility of an interim instrection o police of the
type referred toin the Ombudsman's recommendation of February 1990 The Assistant
Commissioner (Professional Responsibility) noted that there was a question as to whether
stop, search and detain provisions authorised a police officer o take a person (o a police
station for the purposes of a strip search and that there was a problem in issuing an
instruction which was based vpon an assumption that there was such authority, The
Ombadsman agreed to defer the matter in the light of those Bssues and wait for the receipt
of the legal advice sought by the Police Service from the Crown Solicitor’s office,

In Februpry 1991, the Police Service sent the Ombudsman copies of two advisings from the
Crown Solicitor's Office. These advisings had been obtained by the Attorney General at
the request of the Minister for Police.

The first advising, dated 20 September 1990, included the following:

You seek my advice as o the meaning of the word search contained in section 37
of the [Drug (Misuse and Trafficking)] Act and in particular, as to whetler police
have the power 1o conduct strip-searches in public places,

The Act contains no definition of search and no express limitations on the Aature
and extent of the search allowed or the place such a search may be carried out. ...
I have found no direct anthority which clarifies the meaning of search in 8.37(4)(a).
o [Sjearch in its ordinary meaning includes the removal of garments.

While that meaning would seem appropriate in the context of a power 1o locate
prohibited drugs and plants and the common kaw secms 1o imply a power 10 remove
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clothes in order for o police officer 10 conduct a bosdy search of a persan lawfully
in custosdy ... a number of considerations suggest there may be Imitations in the case
of the power in 537(4)(a).

Firstly, s.37(4}a) indicates that the power to search arise in connection with the
siopping of a person, i, the person is not in lawiul custody and may be in a public
place and not in, say, a police station. Thal may suggesi perhaps that only the
removal of garments necessary o confirm possession or control of the specified
iterms i intended.

Secondly, it s not clear that 3.37(4)(a) would permit a search of body cavities and,
if that iz the case, it suggesis the circumstances in which it would be pecessary o
remaove garments would be limited,

Thirdly, a court would be anxious to construe 5.37(4)(a) in a way which is consistent
with civil liberties and considerations of privacy.

It is likely that a police officer's right to search pursuant 1o £37(4)(a) must be
exercised with due regard 1o the dignity and rights 1 privacy and in proportion 1o
the necessities of each individual set of circumstances with which those officers are
confronted. .. It is hard to imagine a sitention where it woukd be necessary after
stopping a person in a public place to remove all of that person's clothing in order
1o conduct a search for possession or confrol of & prohibited plant or prohibited
drug. Where garments need to be removed, presumably they can be removed
systematically and replaced one at a time behind some sereen from public view. |
have some reluctance to sugpest that where garments need to be removed a person
should be taken any significant distance from the location where the person was
stopped as the power to detain may not extend that far, It is not quite clear what
purpose that power serves, ... [t may only be exercisable after search, but that is not
necessarily so. It would be unwise to assume other than that it may only be exercised
for & brief period and s connected with the stopping of a person.

I hive already comtemplated that a search pursuant 1o 5374} a) may take place in
a public place. The provision itself comemplates a search upon stopping o person
and a person would obviously have 1o be stopped in a public place, The manner of
conducting that search would, howsver, have to have regard o the considerations
discussed above,

The second advising, dated 23 October 1990, included the following:

You now seck my further advice as to the following:

[a) whether an argument can be mounted that had Parliament intended
the power 1o search ... 10 include strip searches, it would have used
the word examination (a5 used in £353A of the Crimes Act %)
instead of, or as well as, the word search; and

(b}  whether an argument can be mounted that there & little connection
betwean the common law power tosearch persons in custody amd the
power to search conferred by 537 of the .. Act and, if there i a
differsnce, the powers under 537 should be more restricted,
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As 1o (al

- the power to examine in £353A(2) is likely to extend 1o a search of body
cavities and to an examination of the body in order to determine whether a
person’s physical characteristics and state can provide evidence of a crime
or an offence. The power 1o search conferred by sub-section (1) of 5.353A
presumably does not include the power to do those things which may only
be done pursuant to the power to examine under sub-section (2). ... [I]t could
be argued that the power to search contained in .37 ... may not also include
the power 1o conduct body cavity searches or other physical examinations..,
If that i so, ... it may, in turn, indicate some limit on the extent 1o which
chothes may be removed in order to conduwct a search pursuant to 5,37, 1 do
not think, however, that the failure to use the word cxamine in £37
necessarily means that the word search in 5.37 does not include the power
to remove garments. The word examine as used in £353A appears to be
more concerned to denote the type of investigation which may be carried
out rather than the extent to which clothes may be removed to enable that
t0 OCCur...

As to (b

- It does not follow that, because the power conferred by 5.37 of the Act
miry be different in some respects 1o the commaon law power which permits
removal of garments, such removal of garments is not permitted pursuant
to 5.37 of the Act..

Having received these advisings, the Police Service stated:

Consideration will now be given 1o the question of appropriate amendment of the
relevant legislation andfor police instructions.

In May 1990, the Palice Service advised the Ombudsman:

I refer to the advisings provided by the Crown Solicitor.

- The Crown Solicitor has confirmed the powers available to police and,
accordingly, it is not considered necessary to seek amendmenis io [ihe Drug (Misuse
and Trafficking) Act] or other similar kegistation.

Al the same time, the Crown Solicitor had suggested that cenain considerations
should be taken inte account in relation 1o the manner in which police may conduct
asearch, While these aspects were already mentioned in Police Instruction 32, the
opportunity has been taken to revise the relevant points of the instruction

As mentioned in earlier correspondence, the preparation of instructions concerning
the searching of suspects had not been completed when Instruction 32 was isued
last year. This aspect has now been addressed in the light of the Crown Solicitor’s
advice, together with the inclusion of definitions of search based on the Customs
(Detention and Search) Act 19940,

Part 1



123 Annual Report 1991

Adraft circular has been submitted for consideration but, given the sensitive nature
of the varous issoes, it will need 1o be examined by the Frogramme Co-ordinataor,
Judicious Use of Police Force, Authority and Power, This will be a priority task.

I will forward a copy of the circular as soon as possible,

[n June 1991, the Police Service sent the Ombudsman a copy of the circular about strip
senrches. The circular includes reference to the following revised police instructions:

2m PERSONS IN POLICE CUSTODY

The term suspect, when used in this Instruction, will refer to any person detained
for the purpose of search in terms of the Crimes Act, the Drug Misuse and
Trafficking Act and the Search Warrants Act,

3205 SEARCHING SUSPECTS OR PRISONERS

The following terms and definitions have been adopted for the purpose of clarifying
the nature and extent of searches by police:-

{(a)  Frisk search means a quick search of a person by the rapid and methodical
running of hands over the person’s outer garments; and an examination of
anything worn by the person that can be conveniently removed and i
wvoluntarly removed by the person

(b}  Sarip search means a search of the body of, and anything worn by, a person
but does oot include an internal examination of the person's body.

(¢}  Internal search means an examination {including an internal examination)
of the person’s body, The requirements in relation 1o a search of the cavities
af the body is contained in Instruction 10,

32.06 STRIP SEARCHES - OFFICER SAFETY/LOSS OF EVIDENCE
(b)  SUSPECTS

Police should appreciate that the power to search and seize has great destructive
potential in relation to the right 1o privacy and civil liberties generally. No person
is to be strip searched in the absence of an arrest, unless there are clear grounds for
reasonable suspicion in terms of the relevant legislation.

There will be rare occasions when the circemstances of a situation demancd
immediate action, but the exercise of the relevant statutory power must be capable
of justification. Police will be expected to account for their actions regarding the
execution of a strip search of a person who has not been arrested. A record of the
incident must be mide in the officer’s official notebook.

Within the limitations of the existing legislation, the actual strip search should be
conducied away from public view, preferably in an enclosed area. Where a ssarch
is required in a public place, police should consider the removal only of such
garments as may be npecessary 10 confirm possession or control of the specified
evidence or thing. The conduct of the strip search showld ot subject the person to
any unnecessary embarrassment or degrading weatment During the search, the
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individual should not be exposed 1w any other person, especially of the opposite sex.
Police can seize only what i "upon’ the body, Police will not conduct a search of the
cavities of the body....

Special regard shall be given to the disposition of the person in relation 10 age,
ethnic background, knowledge of English, intelbectual capacity, and physical and
mental disabilities. ... The search should not be carried out unless the person knows
in substance the reason why it B being impossd.

Strip searches of suspects should be conductesd by a police officer of the same sex
and, where possible, in the presence ofanother podice officer or inde pendent person
of the same sex. A POLICE OFFICER WILL NOT CONDUCT A STRIP
SEARCH OF A SUSPECT OF THE OPPOSITE SEX, EXCEFT IN THE MOST
EXTREEME CIRCUMSTANCES. In this cose, the incident must be recorded on
the occurrence pad as well as in the officer’s official notebook.

Sexual harassment
On 10 June 1991 the Commissioner of Police issued a circular, which stated, in part:

Due to the increase in the pumber and sericusness of complaints of sex based
harassment coming to my notice, a review of the procedures for the handling of
such complainis was directed. That review is now complete and [ have approved a
Sex Based Harassment Policy and Procedures document.

Sex based harassment represents an unacceptable standard of conduct for members
of the NSW Police Service. Such behaviour is in breach of the Statement of Values
as 11 raises serious concerns as to the integrity of the perpetrator.

The Commissioner’s concern may be particularly intense in view of the fact that the March
1960 EEQ survey of the NSW Public Service revealed that 41 per cent of policewamen
surveyed had experienced sexual harassment during the survey period and 16.4 per cent
of civilians within the (then) Police Department had been harassed. (This compares with
a figure of 10 per cent across the public service ). OF course, such a figure does not include
thase female members of the public who encounter sexual comments, innuendo or
overtures from police supposedly in the course of their professional policing duties.

The deleterious effects of allowing such harassment to continue in terms of bost
productivity, low morale and detriment to the imape of the Police Service, cannot be
underestimated,

It is readily acknowledged by this office that such matters can be extremely difficult to
investigate. The victim of such harassment, whether in a suburban police station, a police
van or on the sireets, may be reluctant to report harassment and may fear reprisals from
colleagues where such behaviour comes from a male superior or colleagoe. Often, they
will have put up with many instances of harassing behaviour before the ultimate incident
oecurs, which couses them to make a report. Pressure from colleagues in the form of jokes
or threats also may make complainants reluctant 1o pursue complaings.
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The difficulties inherent in investigating such complainis are compounded if unduee delay
occurs between the time of the report and any action being tnken.

A survey of complainis from female police and members of the public about sexual
harassment by police was notified to the Ombudsman, It revealed an inconsistent
approach by the Police Service in investigating such complaints. Some complaints,
pirrticularly over the past year and particularly in some regions, have been dealt with
swifily, Investigative resources have been applied intensively and, within days of the
incident, all witnesses have been interviewed and o clear result obtained. Such an outoome
is clearly in the interests of all concerned and promotes the pood management of the
service. In oiher cases surveyed, howewver, months elapse between the report and the firsi
interview. Ciberwitnesses are interviewed over further months, [dentification parades are
conducted later still, Mot surprisingly, the matter grinds to a halt in a morass of half
remembered events, contradictory statements and witnesses who cannot recall the
elementary facts.

While other issues of ifternal police discipline, particularky those involving missing property
of money, appear to be investigated with thoroughness and akacrity, unless the appropriate
managerial will is present sexual harassment Bsues can all too easily disappear into a dark
forest of ambiguities and delays, emerging blinking into the harsh light of day when the
possibility of a positive outcome has disappeared.

The concerns outlined above may be illustrated by a profile of complaints against one
particular officer which have been received by this office. It should be noted at the cutset
that not all the complaints which are 10 be discussed have been sustained against this
officer; the purpose of this discussion is (o address broader issues about the manner i
which different sors of complainis about the same officer were investigated and, thereby,
illustrate some of the inconsistencies which citn Gecur,

The first sexual karassment complaint received about Constable X was notified to this
office in April 19589, A female officer complained that while on duty during March, a police
officer had approsched her, made suggestive comments and run his hands up her inner
thigh.

Cwer the next few weeks, other witnesses were infterviewed in this matter and other femalke
officers reported sugpestive comments from a policeman of broadly similar appearance on
the same day. Constable X was interviewed over two months afier the alleged events and,
it was not until some four months after the complaint, that an Kdentification parade was
conducted,

The police investigator provided some reasons for the delay in arranging the identification
parade, some of which the Ombudsman accepted as cogent; there was a difficulty in
locating the requisite number of police for the parade who shared some of the physical
peculiaritics of Constable X, However, the matter was also delayed for less comancing
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reasons; delays in allocating the investigation and the absence on leave of 8 witness whose
evidence was, al best, tangential to the case at hand,

The female officer concerned mirde various commenis about the intimidating nature of the
identification parade process itself. On television police dramas, such parades are
conducted in privacy and security in se parate rooms vi one way mirrors; in the real world,
the complainant {as i apparently standard procedure ) was required 1o enter a room full
of men broadly simikar in appearance to her assailant, 1o pass before them almost at arm’s
length and to make an identification 1o the sergeant conducting the parade while in the
TN

—BT M
Sty Mﬂ?
HIMT - b g !

She stated she was too intimidated to identify ber assaikant in the circumstances, but said
that she had "informally” identified Constable X as her assailant after the parade. Some
witnesses support the fact that she made this informal identification, but it has been
accepted by this office that this late identification was of no use for evideniary purposcs.

For whatever reason, the complainant failed to make a formal dentification. All the
circumstances surrounding the identification parade are contentious and will now never
be resolved,

Ultimately he Ombudsman determined that the conflict of evidence was such that he was
unable to be satisfied where the truth lay, particularly in view of the confusion in the
complainants evidence and the passage of time. Under the provisions of the Act, this
matter was therefore deemed 1o be nod sustained.
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The next complaint concerning Constable X was received in February 1990,

Ms F, a social worker, attended an inner city men’s home in early November 1989 with a
colleague 1o assist in taking a disturbed client 1o a psychiatric hospital. Two police were
also in attendance, Constable X and a more junior officer.

The evidence of Ms F and her colleague in a complaint lodged a few days later was thit
froim the first meeting, Constable X appeared excited and agitated, making inappropriate
jokes and flirtatious comments. His behaviour deteniorated, as he invited Ms F 1o climb
into the back of the van with him (in lieu of the patient), pulled her up against him and
invited her out to lunch.

According to Ms F and her colleague, Constable X continued with sexually suggestive
remarks as the police van (containing the psychiatric patient) and the car containing the
two social workers drove through traffic 1o the hospital. He would stop next 1o the car at
traffic lights and mouth suggestive comments, jocular proposals of marriage and the like.
This continued, says Ms F, at the hospital

Constable X was not questioned about this matter until more than four months after the
complaint was lodged. Even more remarkably, the complainant herselfl was never
questioned again, the investigator relying alone upon her initial statement,

When Constable X was eventually guestioned, he denied the physical overtures, but
basically admitted at least 1o the remarks complained of, saying that he had been trying to
"alleviate a potentially volatile situation”. He said that there was nothing "sexual” in his
remarks and that they should have been interpreted as “apparently poorly chosen humour®,
adding;

when we were at the academy... we were 1old that we would need to maintain our
sense of humour of go mad.

An independent witness at the original encounter mentioned that Ms F seemed 10 be
nervous and apprehensive on this occasion, Constable X attributed this to her
incxperience. The Ombudsman, in his report on this issue stated,

it seems at beast as likely that any tension was caused by the inappropriate and
eccentric behaviour of [Constable X} While it may be to [Constable X's] credit
that he freely admined making many of the remarks complained of, 1 find his
apparent lack of comprehension as to the effect of those remarks and their
inappropriateness 1o be a matter of concern.

In finding the complaint sustained, the Ombudsman recommended that Constable X
should be paraded, reprimanded and placed under strict supervision for twelve months
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with a view to determining his suitability for positions involving stressful siuations or
unsupervised dealings with the public.

The Commissioner advised that he had complied with these recommendations.

However the last had not been heard from Constable X. On 3 August 199, the
Ombudsman received a late notification of a complaint about a faulty investigation by
Constable X of a motor vehicle accident on 19 February 1989 involving a police car and
two police officers, a male officer who was driving and a female probationary constable,
The allegation was that Constable X had failed 1o record relevant material, had not
explored inconsistencies in the account of the driver and had failed to get the evidence of
the female officer before submitting his report.

Internal inquiries were initiated in this matter with incredible speed; Constable X was
required 10 submit a report about this matter three days afier the incident occurred.

At the time of writing, legal advice had been received that evidence was insufficient to
establish departmental proceedings but advice had been received that he was w2 be
"paraded... and reminded of his responsibilities when investigating motor vehicle accidents”,

The importance aceorded 10 matters connected with the internal combustion engine was
brought home with still greater force when the next complaint about Constable X wis
recejved on 12 November 1990,

The allegation this time was that on 4 November 1990 the Constable had appropriated
petrol from a departmental bowser into his private car, The complaint, by a fellow officer,
was made on § November. Statements were taken from three other witnesses that very
day; photographs were taken of the bowser in question, with its possibly incriminating
meter reading, and a detective from the physical evidence section also examined the
bowser that same day, Three days later, Constable X was questioned and made certain
admissions. By 7 February 1991, the report of the investigator was with this office and by
May 1991 two departmental charges had been laid against Constable X, 10 which he
pleaded guilty. The question of penalty i still under consideration.

While investigators swarmed over the violated petrol bowser outside the police station, a
much more cautious, frugal and considered investigation was being undertaken of events
within the same police station; another accusation of sexual harassment against Constable
X. This time the matter involved allegations by clerical staff and allegedly the harassment
of twn police women.

The notification of harassment was made on 16 August 1990 and, apart from routine
advice of progress, little was heard of the matter by this office until the receipt of the
investigation report on 20 February 1991 This report revealed that the original
complainant in the maticr was interviewed comparatively swiftly, that is, only a month
after the complaint was made. She alleged that, among other actions, Constable X, when
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an attractive female came into the police station, "urned arcund from the counter and
faced us all and grabbed his groin, in the vicinity of his penis”. The complainant also
alleged she had had a conversation with Constable X;

about the complaint against him of seual harassment . He showed me the letter
from the Ombudsman which outlined, in full detail, the allegation .. which was of
a seyual nature.

She said that he stated during a conversation;

| was thinking about joining the ambulance but 1 might resign in another twelve
monihs and open & massage parbour and when 1 get 126 female clients and when
I've had no complaints I'm going to write to Mr Landa and tell him that I've had no
sexunl complaints

Other witnesses were interviewed in late October, early November, January 1991 and
Constable X himself was interviewed on 8 January 1991. He denied the allegations,
although he admitted that the "groin grabbing” allegation was true and, in fact; he had been
paraded for his behaviour on that eccasion, and,

after that parade | made special point not to touch any female member of the
Police Service or their support units,

The matter was "under consideration” by the Assistant Commissioner (Professional
Responsibility) regarding departmental charges for six months, but ai the time of writing
advice had just been received that two charges of misconduct were to be laid in respect of
twi issues raised in the complaint,

The most recent complaint about Constable X 1o this office again involves a car and has
been dealt with swifily and efficiently by police investigators,

Dr M complained in October 1990 that Constable X had rudely and wrongly accused him
of throwing & can from his car.

By 30 December 1990, the department had conciliated the complaint with Dr M on the
basis that Constable X was counselled about the need o improve his politeness when
dealing with members of the public. By mid Januvary this had been done, and the matter
wits concluded.

As the Commissioner of Police said in the cireular cited above, the current palicy on sexual
harassment is

designed to maintain & high standard of integrity, work performance and
productivity and to maintain the privacy and rights of individual persons who are
emploved within the NSW Police Service,
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The Ombudsman entirely endorses these aims and acknowbedges the major managerial
complexities invalved in addressing them. Other eomplaints, in other regions, have been
dealt with by the Police Service with speed and efficiency which may augur well for the
future. However, while delays and inconsistencies of the kind chronicled above continue
to oceur, progress will not be assured, and it will continue to be difficult to convince
complainants of the integrity of the complaint making process.

The corruption of silence - the second phase

Two cases dealt with during the year involved two relatively inexperienced police officers
reparting the actions of their supervising sergeant in respect to the assault of persons in
custody. Both matters eventually resulted in the issue of summaonses against the sergeant
for assault

In the first case, a constable of four years experience was on station duty when he suw a
prisaner being carricd into the police station by his supervising sergeant and another
officer. Each had hold of the prisoners arms which were cuffed behind his back. The
constable alleged that the prisoner was thrown face down onio the ground near the
entrance to the cells, The constable then removed the handcuffs from the prisoner and
asked him to get up but the prisoner said that he could not because of his bad back.

The constable then left the prisoner and spoke with a friend of the prisoners who was
waiting in the réception area. This person confirmed to the constable that his friend had
a back injury. When he returned to the charge room he saw the sergeant standing at the
charge dock with the prisoner. He alleged that the sergeant then threw the prisener
against the cement wall. Sharily afterwards, he alleges, the sergeant again threw the
prisoner against the wall and the side of the charge dock. The constable said the sergeant
bent the prisoner’s head o an "unnatural anghe” causing him to scream out in pain and
struck him across the face with the back of his hand.

Druring this alleged assault upon the prisoner, a number of ather officers were present and
each of them later pave statements. Each officer’s version of the events varied 10 some
degree and, although they were basically more corroborative of the evidence of the
constable than the sergeant, the officers did not believe that the sergeant’s actions
amounted to an assault. Only one of the other constables thought that the actions of the
sergeant amounted to &n assault wpon the prisomer. He stated that he saw the sergeant
strike the prisoner in the body with his knee and then slam his head into the railing of the
charge dock.

The constable said he was disgusted by the behaviour of the sergeant and discussed the
injuries sustained by the prisoner with other officers. He was concerned that if something
wis not done a similar incident may occur. Three days after the incident the constable
reported the matter to his senior officers and made a statement the following day.
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The constable clnimed that initiafly he received considerable support from his senior
offfcers when reporting the matter and they re-assured him; “you're doing the right thing”
and "we will stick by vou". However with the commencement of the official investigation
e thought that he wis getting the eold shoulder ireatment from those same senior officers
as well as from a group of officers at the station who sided with the sergeant.

His general impressions were that the majority of his colleagues agreed with his action
but "were reluctant to stand up and be counted” and suppart turped out o be little more
than lip service. The constable felt that after the commencement of the investigation the
voices of support faded and that he had, "stuck his neck on the line”,

The internal police investigation found the complaint sustained and the sergeant was
eventually summonsed for azsault,

Approximately twis months lzter, the same sergeant was involved in the arrest of another
offender who allegedly tried 1o escape from the police when he had been taken from the
back of the truck. He was subdued by the sergeant and another officer and, a3 be was in
an agitated state and uncooperative, he was placed in a holding cell. The sergeant
returned to the cell a short time kater with a probationary constable to remove the prisoner
for processing.

The probationary constable alleged that the sergeant pulled the prisoner to his feet by the
handeulfs, after which he kneed and kicked him in the stomach and then flung him info the
front wall of the cell. The probationary constable alleged that the prisoner said, ™1 don't
deserve this”, at which point he was struck in the fivce by the sergeant with a closed fist.

The probationary constable walked away from the cell in disgust and the sergeant emerged
with the prisoner about five minutes later, after which he was processed and bailed.

The probationary constable claims thar tse incident resulted in some considerable soul
searching as to his suitability for police duties if it entailed such behaviour. He thought
about the matter over the weekend and reported it 1o his senior officers upon resuming
duty and again, as in the previous case, they were supportive of his actions.

That same evening the probationary constable received a ¢all at his home from the
sergeant whom he had reporied. The sergeant, unaware of who had reported him, told the
probationary constable that he had been relieved of his supervisory duties and then
alepedly aid, "we have 1o get our stories straight,” referring to the incident in the police
cell. He is also alleged to have said, "we have to ook after ourselves because LA (Internal
Affairs) wont". The probationary constable reported this phone call 1w a senior officer.
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A week later the probationary constable received another call at his home from the
sergeant who is alleged 10 have said "I've just been told that vou shelved me. Have you
said amything at all?”. The sergeant wanted 1o discuss the matter with the probationary
constable, but he refused, saying he had been told not to discuss it. The sergeant also is
alleged to have said "have you said anything at all, have you signed anything? and “just as
long as you didn’t shelve me. This phone call never took place”. The probationary
constable reported the second call when he next resumed duty.

Agnin the police found the complaint sustained and a further summaons alleging an assaalt
upon a prisoner was served on the sergeant.

The sergeant denied the allegations during the police investigation and at the subsequent
hearings at the Local Court, In both matters the respective magistrates found a prima
Facie case of assault against the sergeant had been established, but because of conflict in
the evidence the cascs were dsmissed. The sergeant was kater charged departmentally
with one count of misconduct. The Police Tribunal found the charge proven and
recommended the sergeant’s dismissal.

Both constables who had reported the actions of the sergeant have resigned from the
Police Service,

The constable involved in the first case was quite clear in subsequent correspondence with
this office that his decision 1o resign was lurgely influenced by the lack of support he had
received during the course of the investigation and court proceedings.

He also was of the opinion that his senior officers wanted to keep the matter quiet and that
there was some sort of allegiance between the sergeant and other senior members of the
Police Service. As a result of rumours which he had heard, as well as the police conduct
of the investigation and court hearing, the constable formed the opinion thar, “the sergeant
was never meant to be found guilty”,

The former constable has since re-considered his decision 1o resign from the Police Service
and applied for re-instatement. He was told that the Police Service needed officers such
as himself, “who were prepared 1o stand up for themselves” and he would be accepred but
in his own interests he would not be assigned to his former station, which was outside of
the Sydney metropolitan area, but to either Kings Cross, Central or Mt Druitt patrols, The
former constable said that his impressions from the interview was that he would not be
aszigned to his ariginal region because of the likelihood of conflict and that e would have
to take the postings, "that no-one else wanted”, He declined the offer.

The probationsry constable involved in the second case has declined 1o comment an the
palice investigation report or his reasons for resigning from the Police Service.

Part 1



133 Annual Report 1991

Anonymity of police complainants

An anommous complaint was received during the year alleging that a particular sergeant
and "some other senior officers” attached 1o Mt Druint Police Station spent the duration
of their shift drinking at a aumber of licensed premises and that they were unable to be
located when needed. The letter indicated that the avthor was a probationary constable.
A police investigation was conducted and, while the Ombudsman determined that there
wias insufficient evidence to substantinie the allegations, o disturbing aspedct arose
concerning the manner in which certain interviews were conducted during the investigation.
In an endesvour to establish the identity of the complainant, the investigating officer had
directed each of the five probationary constables interviewed to indicate whether they were
the author of a letier of complaint or if they were aware of the identity of the complainant.

The direction placed the probationary constables in an extremely difficult position. To
answer in the affirmative would either reveal their identity or that of a fellow officer.
Conversely, if they answered in the negative 1o presere their anonymity and, it was later
determined that they had made a fale statement. they could have been subject to
departmental proceedings for uniruthfulness. In either case, the direction contravened
the complainant's desire 1o remain anonymous, which was clearly expressed in the original
letier:

I can't disclose my identity for obvious reasons...-] feel | can’t approach my
superior officers about this problem and be sure my identity would be kept secret
which is vital.
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The Cmbudsman brought the matter 1o the attention of the Commander of the North
West Region of the Police Service, who in turn, requested comment from the district
commander responsible for the Mr Druitt Patrol. The disirict commander agreed that the
approach adopted was incorrect and advised the investigating officer, "that any member
of the service is entitled 1o anonymity in a complaint and in future investigations such a
course should not be adopted”.

Further, the District Commander indicated that as part of the district’s anti-corruption
plan, all staff were advised of the policy regarding support of anonymity of police
complainants in matters of corruption and that this had been reinforced by patrol
commanders,

The region commander subsequently 10dd the Ombudsman, "as a result of this particular
incident it has become evident to me that there is no specific procedure in place for
imvestigating anonymous complaimnis. In this regard 1 have now taken the oppoTtunity to
refer a copy of your letter 1o the Assistant Commissioner (Professional Responsibility) and
it the same time [ have asked that he consider the appropriatencss or otherwise of
introducing specific procedures. [ have also asked that he communicate his decision direct
to your office”,

To date a response has not been received from the Assistant Commissioner (Professional
Responsibility), however, it is hoped that appropriate action is taken 1o ensure that police
are able to continue to bring incidents of misconduct to notice without having their desire
to remain anopymoeus threatened.

The buck stops where?

Historically, the public service’s operational focus has been administration rather than
management. Autonomy was rare; heeding instructions mattered more than outcome,
Going by the book was seen as commendable,

Very specilic instructions have a value, but can also be a problem. 1f the rule-book gets
100 big, some may argue that no precise instruction means no specific responsibility.
Adding to the rule-book may, therefore, not be the best answer.

The former Police Depantment reflected this. It had a host of very specific rules and
mstructions beyond those applying to other public servants and its operational orientation
wais adminBtration ruther than management.

The Police Department is now the Police Service, The change is more than just cosmetic.
A managed operation became the goal. But major change takes time.

The Ombudsman’s 1990 annual report had a case-note, Passing the buck, about a
constable, with only eighteen months’ service, keft in charge of a busy suburban police
station. His lack of training and experience Jed to a person arrested on a relatively minor
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matier being held in custody longer than be should have been. In fact, he was detained
unlawfully, Mot surprisingly, he complained.

The police investigator blamed the constable, When the Ombudsman studied the report
closely, it was clear that while this was tree in the most immediate sense, responsibility
really lay more heavily on the constable's superiors, whose role and conduct had not been
examined, ket alone gquestioned in the investigation, nor, it muost be said, by the
investigalor’s superiors, who agreed with his finding,

The constable was left in charge when more senior officers were elsewhere. The patrol
commander absented himself without arranging for proper supervision of the station or of
the constable, Although two sergeants were on duty, neither had been directed {or feli the
need) to supervise or even check on the constable during the day. In short, the constable
wis Jeft in circumstances where it was not only possible but likely that he would make a
mistake, because the patrol commander had failed to arrange proper supervision. The
Ombudsman felt that managerial responsibility was being ignored,

In reporting his findings, the Ombudsman recommended disciplinary action, viried
procedures, new instructions and amended statements of duties. These dealt with the
particular incident and the possibility of recurrence, but the Ombudsman felt this was not
enough and that the underlying issue of managerial responsibility had to be addressed. He
therefore, abo recommended that future investigations consider whether management
deficiencies led to the conduct being investigated.

The recommendation has resulted in changes to the structure and reparting of police
investigations, which must now examine and report on the role and responsibility of the
supervisor of any officer the subject of complain. The Ombudsman commends this as a
commitment w a managed Police Service, likely to hove fareaching consequences.

Accountability - is it carried through?
A recent investigation has sharpened the focus on the failure of senior police management
to insist and ensure that there is proper accountability of officers in the sendce,

In May 1990 the Assistant Commissioner (Professional Responsibility) notified the
Ombudsman of an internal police complaint which [oflowed an adverse report on the
conduct of a sergeant who headed a special crime squad. The head of this squad reported
directly to his district commander. This line of accountability was explicitly et out in the
statement of duties for the squad leader.

In brief, the complaint was forwarded to the Cmbuedsman by police following a surveillance
operation on the sergeant. The observations from the exercise were compared with the
duties recorded in the sergeant’s official duty book; the actions of the sergeant did not
correspond with what had been recorded.
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An investigation by the Internal Police Security Unit established that the sergeant had
meetings with well known criminals, never recorded them, attended and remained at a
registered club with a constable under his supervision, drinking and playing poker
machines, but had recorded being on duty at the station; and had taken a friend (who was
remanded on bail at the time and later convicted on an indictable offence) together with
the junior officer, in the police car to view a brothel. This had not been recorded. The
IPSU investigation also noted that the sergeant on another oceasion, had driven to a bus
terminal where it was alleged gays gathered and in the presence of the junior officer under
his training, had arrested an Aboriginal person who was holding an empty beer glass
{valued at 30 cents by the hotel) and had charged him with theft.

IFSLI obtained a statement in relation to the complaint from the district commander, who
was the supervising officer of the sergeant in the hicrarchy of accoumability.

The district commander said that the sergeant, as head of the squad, was autonomous in
the performance of his duty. He said this, "autonomous responsibility is in accord with
eurrent departmental policy”, He said that he would not expect the sergeant to advise him
of normal day to day activities of the group, but any activities of an unusual nature or likely
1o attract meckia attention should be brought to the attention of the district office.

In the late notification of the complaint to the Ombudsman, the Assistant Commissioner
furnished papers on the IPSU investigation and advised that he was satisfied that there had
been no impropriety by the sergeant and considered that the matter could be dealt with
by the depanment as a management issue,

It was the Ombudsman’s view, however, that the matter clearly was a serious one which
should be investigated under Part 4 of the Police Regulation (Allegations of Misconduct)
Act. The lack of apparent supervision was of special concern. The report on the
investigation under section 24 of the Act will be reviewed by the Ombudsman when finally

completed by the police.

In the meantime, however, the Assistant Commissioner (Professional Responsibility)
advised that he had arranged for the transfer of the sergeant 1o an area which did not
involve the training or supervision of staff, which also allowed for close supervision of the
sergeant by o more senior officer,

When asked for advice on the details of the transfer, the Assistant Commissioner advised
that he had been located in the district office under the direct supervision of the district
commander earrying out general district duties as directed. The sergeant is now under the
supervision of the district commander who reporied that the sergeant had, "sutonomous

responsibibiny.

The matter will be examined in detail when all documentation is forwarded by the
Assigtant Commissioner.
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Questioning of Aboriginal people

The Abariginal Legal Service (ALS) complained 1o the Ombudsman about the conduct of
pofice when arresting two Aboriginal brothers and the behaviour of the police inspector
who carried out the investigation into the incident.

The brothers were arrested at a country hotel and placed in the police van while the police
attended 10 other duties. One brother escaped from the van, but was rearrested nearby,
Both men were charged with a number of criminal offences,

The ALS complained about the conduct of the arresting police and Inspector M, who was
assigned to investigate the complaint,

The Principal Legal Officer of the ALS later lodged a lengthy letter of complaint about
Inspector M; claiming that the inspecior had conducted the investigation in an unethical
manner,

Inspector M interviewed both brothers together without a solicitor or an independent
person being present. At the end of the interview, both men signed statements of
retraction, withdrawing their original complaints.

Inspector M in his report accompanying the retraction made adverse comments about
ihe solicitor from the Aboriginal Legnl Service, accusing him of o standard practice of
entering not guilty pleas while making "allegations of assault or some other impropriety

by police”.

An inspector from the Police Internal Affairs Branch was assigned o conduct an
investigation into the allegation by the ALS. The investigation found that the two men
should have been interviewed in the presence of their legal adviser, pointing out that this
was a firm request of the original complaint. Interviewing both brothers together
indicated, “a measure of incompetence on the part of the former inspector”,

The allegation that the brothers statements of withdrawal used languape that the
signatorics did not have the fluency or capacity 1o speak was not sustained by the second
irvestigator on the basis that “paraphrasing takes place to some extent in many stalemenis
taken from witnesses”,

The disparaging remarks about the solicitor made in Inspector M's report were found to
be, "without foundation and quite improper”,

Inspector M was discharged on medical grounds before the conclusion of the second
investigation, £ no further action was taken. A keuer of apology was sent to the solicitor.

This office, over a lengihy period of time, corresponded with the Police Service and the
ALS regarding the issues raised in this complaint
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In his report the Ombudsman made the following recommendations:

. deparimental lectures and instructions be revised for the guidance of all police and
should address appropriate methods of dealing with Aboriginal witnesses and
suspecis; generally and specifically on the desirability that interviews with Aboriginal
suspecis be conducied in the presence of witnesses {preferably from the Aboriginal
Legal Service) and at locations ather than police stations;

. the bectures be prepared in consultation with the Aboriginal Linison Unit of the
Palice Service;

» the Commissioner provide the Ombudsman with the documented lectures and
instructions given to police when dealing with members of the Aboriginal
community; and

. these recommendations be complied with within three months of the date of the
report’s finalisation

On the 5 March 1991, the Deputy Commissioner replied to the recommendations
concerning the interviewing of Aboriginals. At that stage advise was still being sought
from warious branches within the Police Service. On the 16 May 1991 the state commander
said the police training methods were under revision and consideration.

The Ombudsman’s recommendations are being taken into consideration with the recently
released report of the Royal Commission into Deaths in Custody, A task foree has been
established in the Police Service 1o review the relevant recommendations.

It is evident from this investigation and the findings of the Royal Commission on
Aboriginal Deaths in Custody that the NSW Police Service must establish better training
and guidelines for dealing with Aboriginal people.

Failure of police to attend court

Ower a period of time, this office has had some concerns about the number of police wiho
do not turn up for court when they are required. Set out in the police instructions is a clear
direction that all police have sole responsibility for following each and every one of their
cases through the court system to finality. This, however, does not always happen and
consequently charges arc dismissed, wsually through lack of evidence. Occasionally costs
are awarded against the informant police officer who doesn’t attend court, generally
resulting in the taxpayer meeting those costs, as well as the usual costs associated in
bringing the prosecation as far as court,. Members of the public who, as victims of crime,
rely on the police 10 prosecute the perpetrators, are understandably unhappy when their
cases are dismissed because the police officer did not attend court and they, consequently,
rare their complaint with this office.

When a police officer fails to attend court, the police prosecutor is required to submit a
written report on all events surrounding the hearing of the case. A prosecutor’s fepor may
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include attempts to contact the police officer concerned and any reasons for the officer’s
failure to attend court. This report is then deemed 1o be an internal police complaint, in
terms of the Police Regulation (Allegations of Misconduct) Act, 1978, and is notifiable to
the Ombnsdsman.

In early 1990, it was noted that a number of these cases were being sent to this office.
After considering the volume and impact of these complaints, a team of investigation
officers was formed to look into the Bsue. Initial enquiries made of the Police Service
provided the investigation officers with all the directions and instructions to police officers
concerning their avendance at court, along with some data about the number of cases
prosecuted each year and attendance rates. As a result of these enquiries, a notice
appeared in the Police Service Weekly remindding police of their court responsibilitics and
advising them that this office had raised its concerns with the Commissioner,

Following the reccipt of material from the Police Service it was decided that an
investigation into the subject of the failure of police 1o attend court should be commenced
using the Ombudsman’s own mation powers under the Ombudsman Act, 1974, During the
course of this investigntion, afficers attended a meeting with the Commanders of the Police
Legal Services Branch, monitored and surveyed individual cases as they were notified to
the office and discussed the need for the relevant police instructions 1o be clarified,

The survey covered records for cases notified to the Ombuodsman since January 1990 until
May 1991, There were 109 files concerning 116 instances when 134 police did not attend
court. There were anly two cases which involved the same officer. Both of these cases are
still being under the consideration of the Assistant Commissioner (Professional
Responsibility) to decide on disciplinary action.

Instanmces of police failing to attend court can be broken down region by region as follows:
Maorth 21, North West 28, South 40, South West 27. As can be seen, generally there is no
evidence of trends in any particular region - south region does appear slightly higher bui
it iz realised that many cases from that area are beard at the busy Downing Centre,

A record also was kept of the costs awarded due 1o the non-attendance of the police
informant at court. Fourteen cases were noted in this survey, with the amount awarded
within the period under consideration totalling $10,862 which was made up of sums ranging
from $52 to $1450. Whibe $10,826 is a significant amount in its own right, an analysis will
show that it is minute in terms of the overall budger for policing Mew South Wales,
Ultimately, it may cost more to make the system more efficient,

In approximately two-thirds of the cases surveyed, reasons for non-attendance can be
readily identified and grouped together. Such reasons include:
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no notification 21;

wrong date 17;

on leave (including rest days) 22;
forgat 10,

For the other 38 cases, the reasons were varied or unknown
The survey allowed the Ombudsman to reach a number of conclusions:

L from approximately 12,000 police officers in NSW, 134 failed 1o attend 116 of the
estimated 11,500 cases which are prosecuted over a 12 month period. (NB: this
survey kooked at a 16 month period);

] a preat deal of money in costs against police is not involved, even though there is
considerable waste of other resources when police do not attend couri;

. Police officers are generally aware of their responsibility under police instructions,
which is to follow each of their cases through the court system to finality, However,
for some time now there hos been in use a form which is used by courts/prosecutors
to notify police officers of dates they are required to attend court. Palice officers
have come to rely on the receipt of such a form 1o keep them up-to-date with their
court matters. These forms are nod abways reliable and their reliability hinges on
ather officers fulfilling their obligations. It appears, however, to be as close (o a
"good” system as is likely to be found; and

. there is no evidence on the cases surveyed of corrupt or illegal reasons for police
not attending court. As discussed above, the most common reason is that
concerning notification. The other main reasons are all astributable to human error
and will never be entirely eradicated, no matter which system is installed.

As a result of these Tindings and actions, it was decided 10 discontinue the investigation
The investigation had shown that while the numbers wene not low, they were also ot
substantial; that there is little prospect of developing a totally fail-safe system of ensuring
police attend court; and the police service is undertaking a review of the instructions to
police in an effort to make them chearer.

The decision to discontinue the investigation, and the findings of our survey, does not
mean that this office views lightly the incidence of police not anending court as required.
On the contrary, individual cases remain notifiable and will continue to be monitaned and
dealt with on a case by case basis,

Police cells
Last year's anmual report referred to an investigation into complaints about conditions in
palice celis.

The report reveabed that a large number of remand prisoners were held a1 Sydney Police
Centre for long periods awaiting transfer to Cornective Services” institutions, during which
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time they had very limited access to exercise or to fresh air, and even bess 1o visitors and
phone calls.

Preliminary enguiries into a complaint about the cells at Campsie Police Station did not
satisfy the Ombudsman, so an investigation was commenced and the Commissioner was
asked to answer various questions. On 24 August 1990, a report was received in this office.
That report, which was two pages long, noted:

All Police Stations with prisoner accommodation have been inspected by members
of District Physical Evidence Units, Police Propertics Branch and the Deaths in
Police Custody Task Force. These inspections identified areas where alterations,
additions or improvements are required. This work has now commenced on a
pricrity basis and a list (in priority order) of establishments where work is being
undertaken is attached. There also was some information of & general nature about
the supply of mail, medical services and the arrangements for the transfer of
prisoners o gaols. In addition; a copy of Police Instruction No. 32 -Care, Control
and Safety of Persons in Police Custody, was attached, That instruction introduced
new screening procedures to eliminate deaths in police custody and took into
account several recommendations made by the State Coroner arising from a
number of inquests and the findings of the Blackburn Royal Commission

A series of inspections by officers of the Ombudsman was carried out in the following
months. These revealed that police cells were originally constructed as holding cells only,
for prisoners to be kept on the days they made their court appearances or after arrest until
they were either given bail or transferred 1o prison and should be wsed only as such, Even
for short holding operations, they are barely adequate, Furthermore, the instructions to
custodial officers were not drawn up with the possibility that prisoners would be kept for
more than a day or two at most and, therefore, make no provision for that eventuality,

Conditions range from lamentable at the Sydney Police Centre to utterly disgrace ful at the
Newtown and Campsie Police stations.

On 3 June 19341, the Sydney Morning Herald reported that more than 80 prisoners were
being beld in cells under the Sydney Police Centre with linde chance of transfers to, "proper
grols as the city's main reception prisons remain 2t bursting point. Some prisoners have
been held in the police cells designed only for overnight custody for a number of weeks,
according to police”,

This situation s not likely 1o improve in the near future and, short of a change in
remission and sentencing policies and a huge increase in expenditure on expanding the
number of cellz, police cells will continue 1o be crowded with long-term prisoners,

Prizoners, some of whom have been in custody for periods of several weeks, are kept in
conditions that do not meet the minimum standards 32t in the Prison Act, 1932 and Prisons
(Genernl) Regulation 1989 and are far below minimum standards 2t in the Geneva
Convention governing prisoners of war. [n most cells, there is no sccess 1o daylight or fresh
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air of any kind and it is not possible to give prisoners exercise in the fresh air. Prisoners
sleep in their clothes on vinyl covered mattresses, covered with blankeis which are
infrequenthy cleaned and without pillows. They are able to have one shower per day where
numbers are low enough for that to be possible.

At Newiown there is one shower available for a possible prisoner population of twenty.

Mast police stations have little or no visiting facilities available and prisoners’ clothes can
be changed only if friends or relatives bring a clean change of clothing and take away the
wWirn ol

The cells themselves are usually no more than concrete boxes in which there is a toilet,
and, perhaps, a concrete hob to sit on. There is almost never any outlook except through
a narrow barred gate facing a corridor. Prisoners are allowed cigarettes only under
supervision and are not allowed radios, writing materials or any personal possessions.
Ewven their watches are confiscated,

On 30 April 1991, the acting state commander advised this office, in response to the
Ombudsman’s provisional statement in this matter, that:

The findings contained in the statement have been noted and, in the light of the
preceding conclusions, the recommendations were submitted for consideration by
the State Command Action Team. The recommendations hive been supported and
action is being taken to appoint the new Director, Operations Support, as the
officer responsible for monitoring, raising and maintaining conditions applying to
prisoners in police custody.

While considerable improvements had flowed from the Task Force "Prevention af
Deeaths in Custody’, it is considered that the on-going responsibility should be vested
in an operational arca. The Director, Operations Support will also be required to
establish immediate liaison with the Depariment of Corrective Services and report
on the position within six months,

In the meantime, the four Regional Commanders have been requested 1o initiate
action for the extension of visiting rights to all police stations throughout the State;
and the Police Academy will be asked 1o address the proposal for special
instructions in prisoner care, with particular reference 1o Sydney Police Centre.

The action being taken on these findings and recommendations demonsirates the
impartance which the Police Service places on the issue of prisoner management.

The Ombudsman looks foreard with interest 1o the report of the Direcior, Operations
Support, because in May 1991 a further complaint was received about the Lismore police
cells

The complaint mentioned poor ventilation, wet and filthy bedding, an inability to have a
change 10 clothes and the poor attitude of the police.
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[n response 1w ancther complaint about bedding in the cells a1 Waga Wagga, the police
siated:

The matter of mattresses for the cells at Wagga Wagpa has been raBed on a
number of occasions in the past. In fact there were mattresses in the cells some
four years ago, However, due to the matiresses being set on fire by prisoners, they
were removed, They were all found 10 be in poor condition and were thrown out,

An order has now been placed with Dunlop to supply 16 matiresses.

In contrast to the above complaints, an inspection of the Sydney Police Cells revealed
that some measures had been taken to alleviate the conditions previously described. In
particular, it was noted that an officer from the Depanment of Corrective Services was
now attaeched 10 the wnit.  Megotiations had taken place with the Department of
Corrective Services to supply prisoners’ food and since April 1991, the Prison Medical
Service has supplied a nursing sister for four hours a day for seven days perweek. She sces
prisoners and sets out medication which is  supplied 1o prisoners by police and ako
administers doses of methadone as prescribed.

It has not been possible 1o do anything about the lack of heating and it was extremely cold
on the day of the Ombudsman’s visit. Prisoners were sitting about with blankets round
their shoulders. The cleanliness of the cells B siill not savsfactory and cell floors, walls and
toilets necded to be scrubbed.

Records are now kept which allow the patrol commander to determine quickly, and
with certainty, how long o prisoner has been in police custody,  The cell notes have also
been redesigned so they show how long prisoners have been in custody in other police
stations from which they have been transferred. This is particalarly important as prisoners
from the inner western police area are brought to the Sydney Police Centre afier 8 pm
as well as prisoners due to go to gnol from other parts of the State. The reason is, although
conditions at the Sydney Police Centre are hardly ideal, conditions there are better than
in any other police cells in the stae,

The will and the capacity, or waiting for ICAC

Investigations by police under the Police Regulation (Alkegations of Misconduct) Act
provide evidence which the Ombudsman considers in determining complaints about the
conduct of police. One of the Ombudsman’s responsibilities is to assess the quality of those
investigations. I they are deficient, the Ombudsman can direct further investigation by
police under Section Z5(1) of the Act, 10 remedy any deficiency. If an investigation is
thorough and effective, there may be no need for the Ombudsman to carry out a re-
investigation. The gquality of the police investigations i clearly very imporant.  They
should be thorough, effective, fearless and impartial. Frompiness often matters, because
a trail can go cold. In short, the Ombudsman is concerned to see that police have the will
and the capacity to investigate properly.
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In 1985, police began investigating bribery allegations reparted to them. In 1986 they sent
the Ombudsman a hotel manager's statement that since 1984, $250 was, "aken out of the
business every week and handed over to a member of the..Jicensing police”. Hotel books
described the payments misleadingly, The manager believed they were "o allow the bistro
ia hold more cusiomers than the law permitted™

Internal Affairs begnn investigating under the Police Regulntion (Allegations of
Misconduct) Act. Among issues identified in a report nine months later were that money
was paid 1o Senior Constable X to induce him to neglect his duty in regard to the hotel and
1hiat he had an unsuthorsed second job.

It 1ok another sixteen weeks for this report to reach the Ombudsman. The paolice
accepted the officer’s explanation that the payments were wages from the hotel for work
"in an undercover supervision capacity”, a second job which he admitted was unauthorised.
The police found this ssue of complaint sustained and said they had asked the solicitor for
public prosecutions to advise as to criminal charges.

Meanwhile to save ume, the Ombudsman tokd the police in Jume 1987 that the
investigation was unsatisfactory and that the financial affairs of Senior Constable X and his
immediate family should be examined. In September, that year the police advised that an
experienced senior officer would further investigate the matter. The Ombudsman asked
the police for the advice due from the solicitor for public prosecutions, whether they
agreed the investigation was deficient and if they intended to provide the information
sought in June.

In October, the police replied that the solicitor for public prosecutions felt the evidence
did not justify criminal proceedings, but that the papers should go to the Police Legal
Services Branch for iis advice on departmental charges Legal Services Branch
subsequently proposed a departmental charge of misconduct against Senior Constable X.
There also was o change of view about further investigation; an experienced afficer from
the Internal Police Security Unit was to review the investigation to see whether any further
inquiries can or should be conducted,

The Ombudsman still wamted the information sought in June and asked if this had been
drawn 10 the attention of the officer reviewing the original investigation.

On 24 November 1987, the Assistant Commissioner (Review), sending results of his own
further inguiries, conceded police had "not taken the matter any further”. He proposed
accepting the advice of the solicitor for public prosecutions not to kay criminal charges but
contemplated a departmental charge after further advice from the Ombudsman. The
further inquiries requested in June were thought, “potentially privacy-invasive”, likely 1o be
abjected to, and not very relevant as Senior Constable X had admitted receiving the $250
aweek. Nevertheless, he said the Senior Constable had been shified from licensing work
to general duties,
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The Ombudsman, nevertheless, required the deficiencies identified in June 1987 10 be
remedied. On 24 May 1988, this office was told Senior Constable X had been re-
intervigwed and detabls would be sent shorily, In June 1988, the police said "additional
investigative action...has not provided evidence to suppornt proceedings..” and no
departmental charpe was now proposed, In fact, X had been allowed 1o resign, precluding
deparimental charges.

Police had sent three investigation reports. By invoking Section 26(1) of the Act, they
stopped the Ombudsman sending almost all the financial material to the complaimant for
his commenis, as is customary, He did not bother responding to the rest,

The police found that Senlor Constable X did not receive any other payments of an
untoward or unusual nature or that he was not employed as be sai. They found that he
had not been induced to neglect his duty over the hotel by the payments he did receive.

After three investigations and material from police which often provoked more guestions
than it answered, the only thing that seemed clear was that Senior Constable X had an
unauthorised second job. The police knew this because he admitted i,

The complaint raised serious issves. [t was felt every effort should be made to resolve
them. Apart from the public interest and that of Senior Constable X, the allegations
related gencrally to licensing police in the ares and brought into guestion the conduct of
odher officers.

Under Section 11 of the Independent Commission Against Corruption Act, the
Ombudsman had to notify matters which he believed may imvolve corruption to the newly-
formed Independent Commission Against Corruption. The Ombudsman saw this matter
as significant and sent a report on 31 March 1989, disclosing the allegations and the
miterial beld by him. This ked o an investigation by the commission of this and other
matters imvolving licensed premises in the anea.

The ICAC made public a report of its inquiry in February 1941, Ewidence it gathered
made possible a finding by the Ombudsman that Senior Constable X's explanation for the
payments was false and a recommendation that independent legal advice be obtained
regarding preferment of criminal charges.

It is fortunate this was & complaint where no specific redress was sought by the
eomplainant. It took over five vears for his complaint to be finalised. Its basis was conduct
going back 1o 1984 and the subject of complaint 1o police in 1985. One way or anather,
it was under investigntion by the police until June 1988, Neither the first investigation nor
ihe second god to the bottom of the matter. Mor did the third, which is why this office
expended many resources and roughly nine months collating, aggregating. analysing and
evaluating all the material provided and considering what should or might be done with
it. Time also was bost seeking commenis from the complainant who, finally, gave up

responding,
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At this point, the police had spent roughly two and a half years investigating this matter,
A number of experienced, senior police officers had been involved, yet, at the end, it wag
not possible 10 be confident as to where the truth lay. The prospects for constructive
reinvestigation by this office seemed slight,

In the event, it was just as well that the ICAC agreed to tuke it up, and was able to get 1o
the botbom of the matter, 1t a mater of eoncern, however, that some such outcome wils
not achieved by the police at a much carlier stage.

The question must be asked, why did the ICAC succeed where the police failed? Did the
department lack the will or the capacity 1o get 1o the bottom of what might have been
institutionalised corruption?

The Ombudsman has, and frecly expresses, some confidence that the speed and quality of
police mvestigations has risen in recent times. Indeed, he hopes so, because he woubd not
wish to be faced with a similar situation again.

Stress management program

In last year's annual report the Ombudsman commented on the need for a stress
management program for police. He believed there should be monitoring and counselling
available before crisis point is reached and that police not only need to know of the
existence of a deparimental stress management program, but need to see it as important
to them in coping with their daily tasks and not & sign of weakness.

It was the Ombudsman’s intention to conduct a formal investigation inle the levels of
police stress and the depariment’s response to it, but this became unnecessary when
former Commissioner Avery suggested the establishment of an ongoing panel between the
Ombudsman and the Police Service in order 1o provide an open forum in which issues of
concern in the employee support services areéa could be identified and acted upon in a
CONSITUCIVE MEATIRET.

That panel met for the first time on 25 March 1991 at Police Headquarters. The meeting
was attended by the Ombudsman and members of his staff, representatives of the Police
Association and Commissioned Police Officers Association, the Commander of the
Welfare Branch and the Chief Psychologist and was chaired by the Acting Executive
Director, Human Resources. Agreement was reached on the broad aims of the panel.
These included the recognition of the Police Service's greater need to consider the welfare

and psychological problems of its members,

Al the panel's next meeting in May 1991 David Gill, the newly appointed Executive
Diirector of Human Besources, took the chair, He informed the meeting that since his
appaintment to that position it had become clear that the employee support programs of
the service needed reform. As a first step, he convened a half-day seminar of all the
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support groups” branch heads as well as directors within the human resources command
to clearly identify what the priorities of the support groups should be.

As a result of the seminar, three working parties were formed 10 develop firm strategics
in the key areas of confidentiality, early identification and imtervention as well as
management information systems. Further, approval had been given by the Commissioner
for a senior sergeant (who i a qualified psychologist) attached to the psychology section
to undertake & comprebensive project to identify at-risk groups within the Police Service.
In addition, Mr Gill was 10 address a meeting of the internal affairs branch team leaders
and the welfare branch had also been invited o participate in an internal affairs branch
workshop to be held Eder in the vear,

This action is part of a process whereby every individual under investigation would be
informed of the assistance available to them by the employee suppon services group.
The chief psychologist reported on the peer support officer scheme which had completed
a trinl period in five police districts. A proposal to introduce the scheme on a statewide
basis is to go before the Service's State Executive Group.

Given the significant progress being made in the area of stress management for police
and the need for intense specialised atention, the Ombudsman decided to retire from the
panel and 1o continve monitoring the provision of stress management for police in the
course of investigatians.

Amazing Grace
Following investigations into police conduct which has caused physical or economic
damage, the Ombudsman occasionally recommends that the Palice Service make an ex

gratia payment 1o complainants.

By definition, such payments should be made out of grace - the sums recommended do
not reflect a detailed assessment of damages or compensation and serve more as a
recognition by the Police Service of misconduct and as a tangible apology to complainants.

When agreeing to make such payments, howewver, there appears 1o be very little grace
exhibited by the police,

During the year one complainant contacted the Ombuodsman concerned that police had
approached him to sign a deed of release as a condition 10 receiving an ex gratia payment.
Essentially, the complainant was asked 1o renounce any ¢laims or rights against the police
at law which might be exercised in future.

The Ombudsman wrote 1o the police expressing the view that the practice was neither
necessary nor appropriate in the circumstances and received advice from the police legal
sepvices branch
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The advice began with the defence that the, “signing of a deed of releass does not for all
time exclude the signatory from pursuing legal action”, because the Supreme Court was
empowened 10 grant relief to peaple against, "harsh, oppressive, unconscionable or unjust
coniracts”, under the Contracts Review Act.

It continued by pointing out that, "there & no legislative prohibition or restrictions in
general law that would militate against the continued use of deeds of release as the
department is currently employving them'”

Further, "the incquality of bargaining power between the signatory and the Depariment
appears to be a further concern in the issues raised by the Ombudsman. However, in all
contractunl negotiations one party is in & superior bargaining position™

Complainanis against police usually have either no satisfactory or affordable means of kegal
redress. Further, by the conclusion of the lengthy investigation process, any complainant
with the stomach for legal action would have pursued it earlier. The prospect against
which the deed of release guards is extremely remote. Any later assessment of damages
by a court would no dowbt consider any ex gratin paymsnt,

In practice, the signing of a deed of release as a condition for an ex gratia payment is one
miore unnecessary aggravation for complainants, whose association with police began in the
SAME MEANNET.

Traffic and parking complaints

For the period July 1 1990 1o June 30 1991, this office received 371 complainis alleging the
illegal Bsue of traffic and parking infringement notices and the associated misconduct of
palice. The number of infringements disputed in these complaints represents only & small
percentage of the 1.7 million infringement notices issued by police and ather authorities
i the same period.

Complaints about the ssue of infringement notices generally are not investigated by this
office. Complainants who wish to dispute these mamers can refer their complaints 1o the
Manager, Traffic Infringement Processing Bureau. If, after considering all the facis, the
manager determines that the penalty should stand, the complainant may elect to defend
the matter in the Local Court

The alleged police misconduct referred to in these complaints usually involves rudeness ar
the adoption of improper practices by police in the execution of their duties. Some of the
more commonly recurring complaints include the use of abusive and threatening lingueage,
failure to provide any form of identification and refusal to show the speed reading on radar
equipment when requested by the motorist. Given the usual lnck of inde pendent witnesses
and heated elreumstances, such complaints are not amendable to investigation
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These complaints are generally declined in accordance with section 18(1) of the Palice
Regulation {Allegations of Misconduct) Act, but are referred to the regional commancer
for any action deemed appropriate from & managerial or supervisory point of view. In
somme cases, the Ombudsman may request advice as 10 what supervisory action is taken.

CONSTRUCTIVE ACTION BY PUBLIC AUTHORITIES

The Anti-Discrimination Board
A man complained that he had received no response from the Anti-Discrimination Board
about the progress of his case, despite a series of letters and an eight months wait.

Insquiries by this office found that the delay occurred because the board had expenenced
difficulties in arranging a mutually convenient time © interview the complainant’s
employer. The board agreed to send a letter of apology to the complainant for the delay
and aizo advise him of the meeting time and diste arranged,

The man Iater sent his thanks for the promp action taken by this office. His complaint
was now in progress and he was satisfied with the actions of the Anti-Discrimination Board.

The Department of Housing

A man complained that the Depariment of Houwsing raised the valuation of his housing
eommission property after he indicated his interest in purchasing it under the HomeOwner
‘89 HomeBuy scheme.

The man was advised in September 1989 that his house had been valued at 3536, 5000 He
was offered the opportunity 1o purchase. The man then went through all the necessary
steps to get a boan approved. His solicitor then made numerous calls to the Housing Co-
operative for a progress report on the sale, with no success. Then in February the next
year, the man received a letter saying the price for the house was now 563,000

This office made inguiries which found that the original valuation was incorrect. However,
the department did not discover this until after the letter of offer had been sent to the man
Twa inde pendent valuers lnter verified that an error had been made in the initisl valuaton
af the property.

The department expressed their willingness w0 proceed with the sale ot the correcied
valuation, This office considered this to be quite reasonable given that this correcied
valuation was done over a year ago and it would seem reasonable o expect that the
current valuation figure would be considerably higher than the corrected valuation figure.
The department also agreed to deduct $250 from the purchase price for wark done on the
property which the complainant had paid for himself.
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The State Rail Authority

A solicitor complained that the State Rail Aothority was uncooperative in supplying a
certificate of earnings for his client who sustained injuries in a motor accident, unrelated
to his employment. The certificate was needed to comply with the current Workeover
legislation in regards to claims.

The solicitor had written to the SEA three times over a period of four months with no
success.  Inguirkes by this office were made with the SEA about the matter. They
subsequently apologised to the solicitor and suid the request would be processed as soon
as possible,

However, the solicitor was then advised that be would have 1o make a Freedom of
Information application for the certificate. He was asked w0 supply a release from his
client and pay a $30 application fee before the information could be released,

After this office’s involvement, the SRA conceded that, "ithis is an Bolated instance which
arpse through an erroneous understanding of an awthority officer.... I have taken steps 1o
ensure that as far as possible, such a situation will not re-occur”,

A Jetter of apology, together with the requested information was then forwarded 1o the
solicitor.

The Water Board

A member of parliament wrote in on behalf of his constituent who had been battling with
the Water Board to sdjust her overcharged sccount. The Water Board had incorrectly
designated and valued the constituent’s house as two flais rather than a single dwelling.
The constituent claimed she was overcharged for water rates from 1964 10 1975 because
of this incorrect valuation. On the advice of her solicitor, she then stopped paying her
WikbeT pecoumnt.

Initial inguiries with the Water Board discovered that the board’s file contained no
documentation of the dispute prior to 199, This presented certain difficultics for both the
board and this office, in that neither body was in possession of the complete history of the
dispute betwean the woman and the board,

After reconsidering the case, and taking into account the lack of sufficient records to
determine absolutely whether the board or the woman was right, the board decided 1o
waive outstanding charges up to 30 June 19940,

The woman expressed her appreciation for the work done by this office and said she was
more than satisfied that the dispute had, "finally been settied by the Water Board after 26
years!”,
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Hornshy Shire Council

Mr C complained that a condition attaching to his building permit operated unfairly against
him. Mr Cworked Monday to Friday and went 1o church on Saturdays and could only work
on his home on Sundays, but the condition, implementing council policy, did not allow
work on Sundiye, Mr C sought councll's permission to work on Sundays, which was
granted, but he was not permitted 1o use any power toals, Consequently, each Sunday a
ranger would arrive at Mr C's property requesting him to stop work as a neighbour had
compiained about the noise of his power toals. Mr C simply wanted to continue building
his home.

The Ombudsman conducted preliminary enquiries with council into this condition, which
wits attached to all building permits. The shire clerk subsequently advised the Ombudsman
that it was not council’s intention to hinder Mr C in completing his home through the use
of inappropriate conditions, Council subsequently gave permission for Mr C to work on
Sundays using his power tools, but warned that action would be taken against Mr Cif he
contravened the appropriate noise levels under the Noise Control Act 1975 Mr C
subsequently resumed work on his house and council agreed it would review its standard
conditions for hours of work.

Strathfield Municipal Council

Mrs P complained that council had not complied with iis assurances to restore her property
as close as possible to its former condition following drainage works undertaken by council
She alleged that the garage, rebuilt by council, was so badly built that the door had fellen
off and that her verandah and driveway had not been repaired and the trees, plants amd
garden bed had nod been replaced. Mrs P wanted council to rectify these maticrs.

The Ombudsman forwarded the complaint to council and requested a response 1o each af
her complaints. The town clerk informed the Ombudsman that the damage to her
verandah was in dispute. Council was of the view that the cracking existed prior to council's
work and had photographic evidence o that effect. Council was, however, prepared to
admit that the cracking may have been jurred out of line with the work. Council offered,
without prejudice, to repair the brickwork and balustrade, paint the balustrade and supply
enough maiching paint for Mrs P to paint the rest of the verandah. Council also repaired
the parape door and agreed 10 supply bricks to form o garden bed and trees, plants and
shrubs. The driveway, however, remained in issue,

Tumbarumba Shire Council

Mr and Mrs M complained that council's roadwarks at the front gate of their property
were affecting the water flow to their bore. The pressure in the bore had dropped and the
water hiud become dirty. Mr M approached the council, but was informed that the road was
council property to do with what they liked

The Ombudsman found that the council was more than willing to rectify the problem,

Part 1



Annoal Report 1991 152

The council engineer proposed to pul rock into the cubeert to minimise water flow from

the hill and thereby redirect the water to the bore, Mrs M subsequently wrote to the
Ombudsman advising him that the water flow to the bore was restored and thanking him
for his assistanee,

Warringah Shire Council
Mrs P complained that she was sulfering from stress as a result of the continwous noise
from her neighbours budgerigars and that council kad not responded to er complaint.

The Ombudsman found council had implemented a policy of restricting the number of
birds kept by a person to 8 maximum of 100 in the ordinary season and 250 during the
breeding season, A health and building surveyor had inspected the neighbour’s property
and found the limit maintained and the birds kept in a satisfactory manner.

Mrs P was not satisfied with council’s response 1o her complaingt and the Ombudsman
meacke further enguiries.

Council, in an attempt to appesse Mrs P, paid for an acowstic engimeer 1o advise Mr D, the
neighbour, on ways of reducing the noise caused by his birds. In response o this advice,
Mr D furned his aviary to face away from Mrs P's property and also reduced the number
of hirds. Council paid the enginesr to continue monitoring the noise leveks.

The Ombudsman was of the view that council had done everything possible 1o minimise
the budgerigar noise problem and Mrs P's stress,

Young Shire Council

Mr H abjected to being required by coumeil to enmmnect 10 the council's water main and pay
$7,000 for the privilege. Mr H had paid an additional amount in the purchase price of his
property for the fact that town water was connected. He did not want to pay $7,000 for
something that be already had.

The council, in response 10 preliminary enquirics by the Ombudsman, outlined the
problems it had with private water lines and the need for a council water main. The fee for
connection was 33,500 and Mr H's property was regercded as twio kots

The council, however, began negotiations with Mr H and they reached an agreement o
the effect that the kand would revert to its original subdivision (three lots) and that fees fior
the connection of the water main would be & nominal fee of S300 {maximum] for the house
and the standard connection of 33,500 for the remaining vacant kots.

Mr H was satishied with this résult.
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Depariment of Corrective Services

An aboriginal prisoner complained of being discriminated against and denied
emplkoyment opportunitics within Mulawa Gaol

General inguiries were conducted by this office on the isue of Aboriginal
emplovment in the prison system. Since these inguiries this office has been advised
that there has been an upsurge in job opportunities for Aboriginal women.

Further inquiries revealed that the complainent had now found a job in the gaol

A complaint was received about the Department of Corrective Services and their
delay in handling a claim for entitlements. A solicitor, acting on behalf of the
doughter of o former emplovee of the department, was frustrated by the
department’s delay in informing his client on whether she was eligible for any
entitlements due 1o the death of the former employee.

The department finally replied, asking that appropriate documentation be supplied.
The documents were forwarded to the department, but Gnce agsim no response wis
forthcoming. The solicitor wrote again forwarding more information. He waited
for a response and then complained to this office.

A phone call to the coordinator of staff and salaries at the depariment found that
the file was with the minister and that payment would be made within the week,
Their explanation for the delay was that they did not handle many deceased estates
and the junior clerks who got responsibility for processing them were not confident
and did ot act on them guickly. [n addition, there was 4 high staff tumover
recently. She said that in future such matters would be the responsibility of more
semior officers.

Five weeks later, this office received another letter from the solicitor advising that
they were still waiting for advice from the depariment in regards 1o the matter
which should have been resolved four weeks ago. Onee again, this office contacted
the department. The coordinator apologise profusely for the delay and said that
a chegque would be drawn up in the next 24 hours. This office was later advised that
the solicitor had now received the funds from the department,

However, it did not end there. The solicitor wrote to this office again seeking our
assistance in oblaining a response from the department afier another nine mosnths
wiit regarding & request that the department pay interest on the entitheoment due
to their initeal delay. Another phone call by this office found that the legal section
of the department had assessed the guestion of interest and recommended no
payment. Unfortunately, the file was then misfiled and no action was taken o
inform the solicitor of the decision,
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The department agreed 1o write to the solicitor explaining the situation, together
with an apology for the delay.

A letter was received from a prisoner who complained that he had been given
different information regarding his sentence. After his escape and recapture, the
department refused to supply him with the details of how they calculated his
sentence and failed 1o reply to subsequent correspondence.

Inquiries were made with the Prsoner Index Unit and an officer acknowledged
that an oversighted had been made in not replying 10 the prisoner’s letiers. He said
that a reply woukd be Bssued to the prisoner straight away.

The officer explained that previously, when a prisoner was recaptured, hisher non
parele period wis adversely affected. Howewver, in a court of appeal decision on
5 December 194940, the court ruled that in the event of an escape, the escape would
not be considercd when deciding on & prisoner’s non parcle period.

This change in interpretation of section 447A of the Crimes Act was what created
the confusion in the information supplied to the prisoner. The officer confirmed
that he had written to the court asking for the judge 1o review his sentencing
decision for the prisoner. He would then reply 1o the prisoner.

This new interpretation of the law effectively meant that the prisoner's release
date was sooner than originally expected.

In late 1988, prisoner M was sentenced 1o 17 years imprisonment for armed
robbery. While held at Maitland Prizon, he ledged an application for leave to
appeal against the sentence, with the chief clerk of Manland prison, Soon alter,
he was transfered to Long Bay Gaol,

Two months on, prisoner M wrote 1o the Depariment of Corrective Services 1o
inquire about the progress on his application. He was surprised to find out that his
original application had not been received by the Registry of the Court of Criminal
Appeal. The department further advised him that they therefore lodged another
application on his behalf.

Inquiries were made with the department and a response was received from the
chief clerk at Maitland., He said he had no recollection of this particular appeal,
althowgh be was able to confirm an application form had been completed in
December 1989 by the prisoner. The chief clerk said that the normal practice
whenever legal documents were processed for a prisomer was that the original was
forwarded by the State Mail Service as soon as possible and a copy was placed on
the prisoner’s file,

Prisoner M was not satisfied with this response. He stated that despite the delay
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he encountered with his application, his motivation for pursuing this complaint was
1o ensure that it did not happen to other prisoners.

This office made further inquiries and i§ was resolved that, in future, the system at
Maitland Gaol regarding the despatch of legal documents would be improved, A
date of despaich would be recorded on all legal documents semt from that
instilution,

A prisoner complained that while he was in the protection yard at Long Bay Gaal,
several piher inmates forced entry inio his cell and took a number of personal items
and damaged his elevision set, He alleged that a prison officer had kefi the gate
open kading to the protection cells. He wrote a number of applications to the
depariment regarding his missing property, but had not heard anything from them.

Inquiries with the depariment were made by this office, as well as by the official
visitor for the prison. The depariment was unable to find any writien reports
concerning the incident. The prizon officer on duty at the time of the incident did
not make any report regarding the matter. He abo had resigned from the
department.

After talks between the prisoner and the superintendent, the prisoner agreed 105
propasal that the department fix his television at their cost. He then agreed not to
purswee the loss of his other property.

Police Service

Mr R complained to the Commissioner of Police over a decision to withdraw
approval 1o Mr R's company to conduct security indusiry training courses made
by a sergeant of the security industry unit. The serpeant had delegated authority
from the Commissioner to grant approval for courses. Mr R believed that the
sergeant withdrew his approval because be conducted similar training courses and
didn'y want any competition. Mr R sought a review of the sergeant’s decision,

Preliminary enquiries conducted by the police revealed that the sergeant’s decision
was based on o complaint received by him from a person who attended Mr R's
course and his own view after having attended the same course under an assumed
name. The sergeant considered that the lecturer, a Ms K, provided inaccurate
information and did not provide the necessary training for a career in the security
industry. He wrote a report setting out the deficiencies in the course,

The Ombudsman forwarded the police repost 1o Mr R, which incarporated the
sergeant’s report. Mr R, in response to the sergeant’s report, submitted 1o the
security industries unit his recommendations for improving his course. On the basis
of this submission and his own recommendations, the sergeant granted the
necessany approval,
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Mr W complained to the inspector-in-charge of his local police station about a
telephone call he received from a constable who was the wife of his former son-in-
law, The constable abused Mr W over o call he was alleged 1o have made to her
daughter. Mr W denied ever making such a call,

Om receiving Mr W's complaint, the police attempted to conciliate the matter, Mr
W was willing 1o withdraw the complaint if he received an apology from the
constabbe. This was nol accepted by the constable who had been falsely advised that
Mr W' letter did not constitute a compluint under the Police Hegulation
{Adlegations of Misconduct) Act, 1978

The Ombudsman took the view that a further attempt to conciliate should be made,

Mr W, in setting out his terms of conciliation, stated that it was not his wish (o "ear
arms and legs off", the constable, but for her own benefit she should be counselled
by the district commander. Counselling occurred and the constable subsequently
expressed her regret over the incident.

Mr M complained to the Traffic Infringement Burean and his local member that
a constable had given him an infringement motice for nod being licensed 1o drive a
semi-trailer when he was in fact licensed. Mr M abso complained that the constable
was unwilling 1o radio through 1o the police station, take his particulars or drive o
the nearest twown o check his licence.,

The Minister for Police, on receiving the complaint from the local member, waned
the prescribed penalty on the notice. The Ombudsman, however, considered that
the matter of the constable’s conduct eould be dealt with by conciliation.

Mr M agreed to conciliate the matter on the basis that the constable be spoken to
and advised of his concerns and of being more helpful 1o motorisis, The consiable
was duly counselled and in addition advised of the district commander’s view that
he should have verified Mr M's licence 1o drive a semi-trailer.

A prisoner complained to the Ombudsman thist the police had not returned a
cassetie player seized on 11 July 1983, The cazsetie player was the subject of a
goods in custody charge which had not proceeded to court.

The Ombudsman requested preliminany enguiries from the police which revealed
that the cassetie player had been auctioned on § December 1987, The Ombudsman
invited the Commissioner of Police to consider the payment of compensation fo the
prisoner for the valoe of the cassette player, An ex gratio payment was subsedquently
made 1o the prisoner’s wife 1o the amount of 3160 on 10 October 1991,
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OPERATIONAL ASPECTS
OF THE OFFICE OF THE OMBUDSMAN

Human resources

Numbers and categories of olficers and employees

At the beginning of the financial year the approved staff establishment was 74 During
the year a number of positions were created or deleted. As at 30 June 1991, the approved
staff establishrment was T4,

Dwring the year the Public Employment Industrial Relations Authority (PEIRA) or the
Ombuedsman under delegation from PEIRA, approved the following changes in the
establishment.

Fositlons Created Positions Deleted
Inwvestigation Officer {Aboriginal Aszistant Investigation Officer
Complaints) Clerk Grade 7/8 (Aboriginal Complaints) Clerk

Grade 4/5
Human Resource Manager Clerk Personnel Officer Clerk Grade 5/6
Grade /8

Accounts Officer Clerk Grade 56

Financial Accountant Clerk Grade
.

Executive Officer Clerk Grade 9710
Executive Cfficer Clerk Grade

11712 Senior Administrative Orfficer
(Palice) Clerk Grade 9/10

Manager Information Systems

Clerk Grade W10 Seconded Police Dificer (twa
positions)

Investigation Officer (Police) Clerk

Grade 7/8 (two positions)
Categories officers and employees are shown in the following table:

At At A At
L1 T | 30/ J0AGED 30/6/E8

Statutory Appointees

Ombudsman 1 1 1 1
Deputy Ombudsman 1 1 1 1
Assigiant Omboedsman 2 2 2 2
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At At Al Al
IEw1 30E0 IveE 30/46/38

Officers

Principal Investigation 1 1 1 1
Ovficer

Executive Officer - 1 1 1
Grade %10

Executive Officer 1 - - .

Grade 11/12

Senior Investigation Officer 4 4 -

Grade 9/10

Senior Administrative . 1 -

Officer (Police)

Senior Investigation Officer 1 1 4 4
Girade 9

Investigation Officer 16 16 17 15
Investigation Officer 4 2

(Podice)

Investigation Officer 1 . . -

(Aboriging] Complaints)

Special Officer of the 4 i i o
Oenbudsman {Saconded

Police Oificer)

Exccutive Assistant (Police) 3 3 3 3
Manager Information 1 4 -

Systems

Public Relations Officer 1 | 1

Data Control Officer 1 1 |

Human Resource Manager 1

Financial Accountant 1

Awcounts Officer - 1 1 1

Personne] Oificer - 1 1 1
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At
3046/91

Al
300690

At At
30amY 30/6/E8

Administrative Assisiant

Interviewing Odficer

Administrative Clerk

Oficer in Charge Records

Information Officer

Keyboard Stalf and
Stenographers

Exccutive Assisiant

(Ombudsman Secretary)

Assistant Investigation
Oifficer

Investigative Assistint
(Teams)

Investigative Assistant
(Records)

Investigative Assistant
[Adminisiration)

Senior [nvestigative
Assistant (Records)

senior Investigative
Assistant [Teams)

Senor Investigative

Assistant (Bxecutive Area)

Senior Investigative
Assiztant {Information)

|l
| =l
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Wage movemenis
The second 3 per cent Structural Efficiency Principle (SEP) instalment was paid to all staff,
excleding statutory officers and seconded police officers effective 20 July, 1990,

Police officers were awarded salary increases of between 10 - 15 per cent under a special
case provision of the SEP. A number of police allowances also increased

On 1 October 1990, the Statutory and Other Offices Remuneration Tribunal increased
the salary paid 1o statutory officers by 6 per cent.

As at the 30 June 1991, the NSW Industrial Commission was hearing submissions
concerning the application of the State wage case to public service awards.

Personnel policies and procedures

During the reporting year, policies on higher duties, training and rehabilitation were
reviewed to ensure sound management and EEQ principles were being implemenied. As
a result, the Ombudsman issued policy statements on:

L availability of and sccess 1o hipher dutics;
L commitment to training and the role of the training committee; and

L] oecupational health and safety plan,

The higher duties policy ensures all staff in all areas of the office have equal access 10
opportunities to act in higher graded positions.

The waining palicy outlined the Ombudsman’s commitment to provide training to all staff
and the role of the training committee in the coordination of training requirements.

The occupational health and safiety plan outlines the responsibilities of the Ombudsman
as employer, supervisors and individual staff members under the Occupational Health and
Safety Act. The plan also summaries other occupational health and safety matters including
workers compensation.

The Ombudsman has entered negotiations with the Public Service Association concerning
the rehabilitation policy.

Senior Executive Service

As previously mentioned in this report, the Ombudsman Act was amended to enable the
Ombudsman to appoint his own statutory officers as part of the senior executive service
[(SES). The SES establishes contract based employment and flexible remuneration
arrangements which are linked 1o performance reviews,
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Prior to the inclusion of the statutory positions of Deputy Ombudsman and Assistant
Dmbudsmen in the SES, discussions commenced with the Office of Public Management's
SES Unit. In particular Ms Pam Rutledge and Mr Steve Mclniosh were most helpful in
providing guidance in the establishment of the SES in this office.

The SES unit underiook a review of the SES positions to determine what remuneration
kevel should be assipned to each position. Once that determination was made, SES staff
were required to choose a remuneration package that consisted of salary and other
benefits such as superannuation, motor vehicle, housing and morigage payments.

The introduction of the SES into the Office of the Ombudsman 5 quite complex and
requires a great deal of work. Initially the priorities are;

- asessing and deciding the most appropriate SES remuneration packages;

® preparing a detailed contract of employment that identifies duties, code of conduct
and performance criteria; and

L developing preliminary performance criterin and performance agreements. In this
regard, the performance management system developed for the SES must be
aceredited by a independent committee. It is envizsaged that the performance
management system developed for the SES will be implemented throughout the
office.

Recruitment

During the 1990/9]1 reporting vear, 30 established positions were filled. Two of these
positions were filled by police seconded from the Police Service, 26 were by promation and
recruitment from outside the public service and two base grade positions were filled
through the Government Recruitment Agency as required by the Public Sector
Manapement Act, 1988

In addition, temporary staff were employed in times of high workload or 10 replace
permanent staff while absent on leave. At the close of the financial year, two positions
were vacant. Advertising action had commenced on one of those vacancies,

It is office policy to advertise vacant promotional positions as widely as possible in order
to attract the most competitive range of applicants. Investigative and senior administrative
positions are advertised in the public sector notices, the press and also are distributed to
various organisations, such as law faculties and community based agencies. Orher
administrative positions are advertised in the public sector notices only.

Industrial relations

The implementation of the Structural Efficiency Principle (SEP) required the formation
of a Joint Consultative Committee (JOO) comprising egqual numbers of union and
MANAZEMENT representatives. Simce its formation the JOC has undenaken a number of
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tasks required under the SEP agreement. Detalls of the activities of the SEP Commitiee
are discussed elsewhere in this report.

There were no industrial disputes involving the office during the year, however the Public
Service Association wrote 1o the Ombudsman about their concern over the use of statistics
in performance appraisal. A working party has been established o consider this isue.

A representative of the workplace group continued 1o participate in weekly management
meetings.

Staff training

O 1 July 1990, the Commonwealth Government Training Guarantee Act (1990) and the
Training Guarantee (Administration) Act (1990) came into effect, They aim 1o increase
and improve the skills of the workforee and, thereby, 1o improve the preductivity and
effectiveness of Australian industry.

Under this legislation, employers with an annual payroll of $200,000 or more, are required
to expend a minimum of 1 per cent of their total salary bill on structured training or pay
a penalty to the Australian Taxation Office. The Office of the Ombudsman met its
ebligations under this Act.

The training committee continued to meet and discuss the training activities for the office.
The Ombudsman, on the recommendation of the training committee, issued a training
policy that reinforces the Ombudsman’s commitment to provide effective training o all
staff as well as outlining the rode of the committee and its duties.

During the year the training committes approved and/or organised a number of internal
training courses, including:

letter and report writing,

team development,

introduction to word processing,

Word Perfect training,

induction course,

sebection technigues workshop,

prison issues and

training on complaint handling for investigative assistants.

" 8 ® % & & ¥ @

Regular informal training/information sessions were held for investigation officers.

The office introduced a new computerised information system during the 198890 reporting
vear (refer to the annual report for 1990). As a result, all staff had access 1o word
processing facilities. The training committee approved of Ms Heather Brough,
administrative assistant to the Deputy Ombudsman, designing and conducting two
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associated courses - word processing and Word Perfect training - for all staff. These
courses were designed 0 provide staff with the necessary skills and knowledge to
effectively use the word processing system, Training of all staff took three months. These
courses were highly successful and the training committee is considering the possibility of
advanced courses,

Staff also participated in courses conducted by external agencies. In most cases the office
met the cost of attendance. Those courses included:

executive program for women,

accrual aecounting,

triining nesds analysis,

occupational health and safety,

first aid,

performance indicators for government and
Word Perfect.

O F % @ & @

Other training opportunities were available 1o all staff through either job rotation and o
the opportundty to &t in higher graded positions.

The training committee is organising a number of courses for the next reporting year
including a train the trainer course to assist in the design and delivery of internal courses.
The office has asked TAFE to assess the Hieracy/eommiunication skills of all base grade
staff with the view io developing training courses,

Restructure

In last year's annual report details were provided on the restructure of the office. This
new structure promoted the structural efficiency principle as well as enabling closer
supervision of the work and workload of staff. The new structure imvolved the creation of
teams is a basic management unit for investigations and creating broad salary and grading
bands for suppaort staff enabling multiskilting, job rotation and promotional opportunities.

The new structure is working well. Seaff have been given the opportunity to develop and
increase their skills in a team environment. The increase in skills has resulted in a number
aof staff members successfully being promoted to positions both within the office and in
ather public sector organisations during the reporting year.

Further training of staff in investigative procedures is required and the training committee
s focusing on this issove. Troining of base grade swaff has comtinued with the
implementation of a three month rotational program whereby investigative assistants are
assigned to differemt work areas one day a week.
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Computerised Human Resource Sysiem

The Ombudsman approved the instaliation of a computerised human resource system. A
project team inchuding the human resource manager and the manager information systems,
wits established to review and evaluate available systems and to make a recommendation
to the Ombudsman on an appropriate system for the office. The project team
recommended the installation of a system known as CHRIS {Complete Human Resouree
Information System). The Ombudsman approved the recommendition.

Initially, leave administration and establishment controd will be computerised. Payroll and
other personnel activities, such as training and recruitment, will follow.

It is anticipated that the computerised kave and establishment system will replace manual
records by December, 1991,

Ethnic affairs policy statement

In August 1990, the Office of the Ombudsman submitted its EAPS Annual Report 1o the
Chairman of the Ethnic Affairs Commission (EAC). The office has been advised that the
commission recognised the office’s commitment and achievements in relation 1o the
implementation, review and improvement of our ethnic affairs policy statement, During
the reporting year, the commitice has met with a representative of the Ethnic Affairs
Commission 10 discuss the implementation of EAPS, revised straiegics and (o share
information in relation to the operations and priorities of the commission. This liaison has
been particularky useful and, hopefully will continue.

One of the office’s concerns in relation 1o the implementation of our EAPS strategics is
the withdrawal of the educationalftraining services previously provided by the Ethnic
Affairs Commission. The staff of this office, and indirectly the public of New South Wales,
have benefited fram the expert training provided by the EAC on many matters including
use of interpreters, the needs of people from non-English speaking backgrounds and
working effectively with people from non-English speaking backgrounds. Funding cuts, it
is understood, have made it impossible for the EAC to continue this service. Similarly, this
office, because of budgetary constraints, has been unable to buy in any expertise to
confinue such training sessions,

The EAPS committes has continued, however, to report monthly at the office s1aff meeting
about the work of the committes and the Ethpic Affairs Commission. In addition, all new
staff attended one of two formal induction courses, which included a detailed presentation
on our EAPS,

Work commenced in the reporting vear on an internal training course in conjunction with
TAFE for the office’s investigative assistants who are from non-English speaking
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backgrounds. The course aimed to improve staff communication and literacy skills and
to build on the raining delivered through two adult migrant education courses conducted
during 1989,

The office decided to reinstate a goal in the EAPS about measuring the level of use of the
office by various ethnic communities. As a result we will be able 1o monitor the adequacy
and appropriateness of our service, This goal had been deleted because successive EAPS
commitiees had found it impossible to determine how best to collect the necessary data.
This same difficulty has been experienced by similar complaint handling organisations, such
as the Human Rights Commission, where people whose complaints may be declined, are
asked to provide survey information.  The principle concern is that peeple from non-
English speaking tackgroumis whose complaints had been declined and who had abo
provided information about their ethnicity, may have concluded their matter had been
declined on the basis of their ethnicity and, hence, could have concluded they were being
discriminated against.  Following discussions between the EAC, TAFE and the Human
Rights Commission, a decision was made by the Ombudsman, on the recommendation of
the EAPS committee, that a survey of ethnicity form be sent 10 all complainants when
letters were sent acknowledging receipt of a complaint. The survey form has been
approved by the commission and the survey will commence as soon as funds are availablke.
Appropriate compuier softeare has been purchased to assist in the analysis of the data.

Equal Employment Opportunity

In December 19940, the EEQ committes completely reviewed the EEQ management plan
and amended it to ensure a tighter reporting and evaluation method. This revised plan,
in conjunction with material reporied in the 1990 EEQ Annual Report, resulied in the
office being congratulated by the Director of the Office of the Director of Equal
Opportunity in Public Employment (ODEQPE) for implementation of EEC strategies and
goals within the office.

In October 1990, the evaluation of the EEQ Resurvey was completed and a detailed
repori submitied o ODEOPE. The EEDQ survey was aciually conduected sector wide
during March 1990, with the aim of providing information about employment patterns
and opportunites.  The survey gathered specific information about employees’ sex,
Aboriginality, ethnicity, disability, status, living arrangements, harassment experiences,
age, promotion patierns, work location, salary, occupation, qualifications and conditions
of employment,  Participation was completely anonymous and voluntary. A response
rate of %4 per cent was achieved in the office.

The survey revealed there are more women than men employed in the office with a
concentration of women in lower paid positions, particularly women from non-English
speaking backgrounds. Since the last EEOQ survey in 1985, there has been an increase in
the number of women achieving promotional positions. In general 1erms there hive been
o number of significant improvements since 1985 as a result of the implementation of EEQ
objectives and affirmative action plans.

Pari 1



1567 Annual Report 19%1

The EEQ committee meets on a monthly basis and continues its routine wark in relation
to the implementation of EEQ. There have been & number of notable achievements
within the reparting year.

Promotion of women

A number of women investigative assistanis and senior investigative assistants, clerical
officers Grade 1/2 and 3/4 have been promoted internally, This is a major achievement
for the office’s multiskilling and training strategies. Staff have been competitively selecied
for these positions and as a result of committed training for investigative staff, there have
been a number of staff promoted to positions outside the organiation,

Selection techniques workshops

The aim of having all members of staff trained in selection techniques has been almost
achieved following the provision of two selection techniques workshops during the
reporting year. The workshops were conducted by three members of the EEQ committee
over two full days. Course evaluation has been positive and, in fact, other public sector
organisations have asked for details of our program. New staff and a few long standing
stafl will be trained in the new year.

Induction course

Two formal induction courses have been held during the reparting year.  All mew stalf
undertake an individual induction program and approximately two to three months after
employment, & formal one day induction course is held, with presentations by various
representatives of the administrative and investigative staff on operational, administrative
and staffing matters, in addition 1o presentations by members of the EEQ, OH & 5, EAPS,
SEP and training committees. Feedback from the participants in relation to content and
use has been positive and informative,

Higher duties palicy

With greater opportunities made available for staff to act in higher duty positions because
of multiskilling and broadbanding strategies, the EEQ committee recommended the
formulation of a higher duties policy which recognised short and long term acting up
possihilities, in addition to ensuring all staff, had equal higher duty possibilities. The paolicy
was endorsed by the Ombudsman and his management committee and has been
operational for six months.

Advanced literacy/communications course

In May 1991, ncgotiations commenced with TAFE to develop an advanced
literacy/communication course for investigative assistants from non-English speaking
backgrounds. This course to follows on from the achievements of the course conducted
in the office kst year by the adult migrant education service, Each investigative assistant
has been individually assessed and a programme is currently being designed by a TAFE
teacher.
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Grievance handlers

The results of the EED survey showed that a number of staff, both male and female,
believed they had been harassed. As a result of this disclosure, the grievance handling
procedures were reviewed and grievance handlers undertook work to incrense their profile
in the office and understanding of their role and function. Itis pleasing to note there have
been no new complainis or grievances of harassment.

Rotation of investigntive assistants throogh the offlee

In April 1991; a scheme commenced to allow investigative assistants to be trained while
working in a different functional area to their own substantive position. Hence,
investigative assistants now work a set day each week in human resource management,
information systems and in inguiries with the assistant investigation officers, The scheme
at this stage is quite small. There are plans to extend the training into accounts and
paossibly, public relations.

Strategies for current reporting year

The current reporiing year presents a challenge for the office in trying to maintain its
current hevel of staff without reduction of services.  Already, in order to honour the
Ombudsman’s commitment to maintain current staffing levels, a number of plans and
priorities have been deferred or cancelled. There is no doubt that with increased
workloads as a result of a significant increase in complaints and new administrative and
legislative functions, staff will be under considerable pressure. Those staff working on
committees such as the EEQ committee, will be under additional strain,  During the
reporting year, the EEQ committee will oversee the implementation of a computerised
human resource management system, CHRIS, A number of the EEC committes members
are on the CHRIS implementation project team.

The initial rotational iraining scheme for investigative assistants will be evaluated and a
mare extensive second scheme is planoed, Given the opportunity, the EED committes
would like the office o employ at least another person representing the EEQD target
groups. The ability to achieve this objective is uncertain given the current budpetary
situation.

In the current reporting year, a number of staff on the training committes will participate
in Train the Trainer courses. This i consistent with and fundamental to the office
providing relevant training for staff. The EEQ committee members have had input into
this decision, given the training objectives of our EED management plan

A course will be conducted during the current reporting year for investigative assistanis o
increase their oral and written communication skills.
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b 1985/%0
TOTAL STAFT ﬁ%ﬂéﬁm e TOTAL STAFF Hmr#wm.'ilﬂ. FaTD"
Ted 74 2/2.7% 3/4.19% i | 2/2.8% 3/4.29
Pooriecd by 30 Nilj0.0% | Nil/0.0% 49 2f41% | Nilf0.0%
* People with a physical disability
TABLE 2
Representation of EEQ Target Groups within Levels
w91 19690
TOTAL STAFF WOMEN HESD! TOTAL STAFF WOMEN aapsml
B €030 ; 2/100.0% | Nil/0.0% 1 11000 | Nil/0.0%
€04 - G’ 14 12/85.7% | 12/85.7% 17 14/824% | 12/70.6%
ARC O3 7 TI00.08 | 5/T14% 8 B/100.066 | 4/50.0%
ARE Gk 9 TIA% | 3/333% 8 7/87.5% | 2/25.09%
ABC Db 33 22/66.7% | 5/15.1% 30 16/533% | 3/10.0%
?i'fu_" 4 1/25.0% Nil /0% Z NiljO0% | Nil/0.0%
e 5 Nil/0.05% 1,/20,05% 5 Nil/0.0% | Nil/0.0%
TOTAL 7 51 6809% | 26/35.1% 71 46/64.8% | 21/29.6%

1 Mon-English speaking background
2 Employees on salares below clerical officer scale grade 1, 21 year old rate of salary
3 Employees on salaries from clerical officer scale grade 1, 21 year old rate to below

minimum administrative and clerical scale grade 1

il i

This table includes staff on leave without pay and staff employed under
training program,
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Occupational Health and Safety (OH & 5)
The Occupational Health and Safety Committee, elected in March 1990, continues to
meet on a monthly basis. The committee comprises seven members representing various
sections of the office, namely, management, administration, mvestigative assistants,
irvestigation officers and seconded police officers.

During the reporting year, the following ssues and significant achievernents should be
norted,

Training of OH & 5 committee members

As previowsly reponed, under the Oecupational Health and Safery Act 1983, all members
of the OH & 5 Commitiee are required o undergo training. All but two of the members
have received accredited training. Funds have been allocated from this year's budget to
conver the cost of training the two remaining members,

Fire and emergency evacuation procedures

The office currently has six fire wardens. During the reporting year, a new chief fire
warden was appointed and be and other fire wardens attended a fire and emergency
evacuation course in Oetober 1990, In June 1990, another fire warden was appointed 1o
take the place of a staff member who had been relocated elsewhere in the office. In the
current year, the commitiee plans 10 hold a simulated emerpency evacuation and 1o
arrange for fire wardens to attend refresher courses

Occupational health and safety workplace inspection

During June 1991, a workplace inspection was underiaken of the entire office and
basement car park by three members of the committee, On the whole, the office’s work
environment was found (o be sound from an occupational health and safety viewpoint.
The task force identified ssues which needed immediate attention by management, by the
landlord and by individual officers.

Given the high profile of the Ombudsman's office, it was considered that the office may
have been at risk in terms of terrorist attack or threat  Accordingly, 8 member of the
Police Special Branch addressed all staff on security procedures and precautions.

Computer terminal and keyboard equipment

Ms Erica Pumpa of Sydney Hospital Occupational Health and Safety Service revisited
the office in July 1990 1o hold a seminar and workplace inspection in relation o the
investigation officers use of compuiers, work arrangements and practices. As has been
previously reported, Ms Pumpa has inspected and advised the office for some time on the
use misuse of computers, kevboards and correct work practices, work siation arrangements
and furniture. Ms Pumpa spoke 1o stafl individually and collectively and provided a
detailed report on her findings and recommendations.
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The OH & S committee reissued the report in June 1991 to remind staff of the correct
procedures in relation 1o the use of computers and keyboards,

One of the matters requiring further attention by the office & to provide additional
ergonomic chairs for use at computer terminals, All staff have approved ergonomic chairs
but there is a need to provide additional chairs at terminals, instead of staff having to move
their chairs io the terminal on each occasion they wish b0 uss i

First nid training

Due 1o the resignation of swaff from the office, two new first aid officers were appointed,
Both officers have receved aceredited training through 51 John's Ambulance of Australia
and were swarded first aid certificates which are valid for three years. The office currently
has three first aid officers.

Rehabilitation policy
Druring the year a rehabilitation policy was formulated by the OH & 5§ Committee and
approved by the Ombudsman. The Rehabilitation Policy has now been sent 1o the Labor
Council for approval.

Oecupational health and safety plan
In December 1990 the OH & 5 commitiee drafted the office’s pocupational health and
safety plan and this was approved by the Ombudsman.

Eye tests for stafl

During the reporting year, all siaff were sent, at the office’s expense, to the government
miedical officer (o have their eves tested. Staff will have eye tests upon appointment and
cvery two years.  In requiring staff to hawve these tests, the committee aims o
prevent/idelsct eve problems or sirain which might occur as a result of work, particularly
computer based work.

Structural Efficiency Principle (SEP)

The Structural Efficiency Principle Joint Consultative Committes (SEP JOC) has continued
to work towards the implementation of SEP in the Office of the Ombudsman.

As was detailed n last years annual report, the implementation of SEP requires the
completion of six specific processes, namely communication and education, review of
functions, review of work arrangements in present form, skills analysis and training, job
evaluation, and finally, application to the industrial authority.

Az has previously been reporied, following a period of considerable review and rapid
change in the affice during 1989/90, three of the six processes were completed. The fourth
process, the skills analysis and training, will be completed by November 1991, A sub-
committee of the SEP JOC is currently working on the skills analysis. It might be noted
that this office’s work on the skills analysis has been recognised by other public sector
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argansations and many have sought advice and assstance in relation o the
implementation of this process.

At this stage, no progress has been made in relation to the job evaluation process. At the
time of reporting. no agreement had been reached between the Industrial Authority and
the Labor Council in relation to the methodology for the implementation of job evaluntion,
However, in anticipation of an agreed job evaluation methodalogy, members of the SEP
JCC attended a number of relevant briefing sessions held by the Industrial Authority and
the Office of the Director of Equal Opportunity in Public Employment.

During the reporting year, the benefits of multiskilling and broadbanding strategics have
been apparent. Staff have had increased training in-howse which has developed their skills
and knowledge scross a broad range of the office’s operation. Many staff, because of their
broader range of skills, have been able to act in higher duty positions and some staff,
having increased their knowledge/skills through training strategies, have achieved
promational positions outside the organisation. With investigation officers having gained
keyboard skills, and the investigative assistants having been trained in preliminary
imvestigative technigques and able to take on the more routine matters, investigation officers
have more time to investigate complex or time consuming matters. The office is thus
using its human resources more efficiently, while at the same time providing its staff with
interesting work and developmental opportunities,

Regular meetings with siafl
Staff participate in a number of regular meetings.

Stall meeting

A monthly staff meeting is beld, chaired by the Ombudsman, It is compulsory for all staff
to atiend. Office policies, procedures and adminsirative matiers are discussed and
information provided on current investigative issses and current challenges/problems facing
the office. There are & number of permanent agenda items such as EEQ, EAPS, public
relations repart and reports on the progress of the structural efficiency principle.

Senior investigntion officers - principal investigation officer meetings

Senior investigative staff meet on a weekly basis 1o discuss issues relating to investigative
processes, current complaint level, mix of complaints, administrative matters and
irvestigative strategies,

Meeting of investigative assistants with

human resource manager and executive officer

These meetings occur monthly and occasionally are attended by the principal investigation
officer. The meetings are held to ensure staff are informed of developments in the office,
such as new policies and administrative arrangements, and to provide an avenue for
investigative assistants 1o provide feedback on the functioning of the investigative t=ams,
Staff are encouraged to express their views and discuss areas of concern.
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Callover meetings

These meetings are beld on a monthly basis. The meeting is chaired by the Ombudsman
It is compulsory for the Deputy Ombudsman, Assistant Ombudsmen, all investigation
officers, seconded police officers and executive assistants to attend. During the meeting
all general, police and prison matiers which are at the stage of issue of section 16 Notices,
issue of Statement of Provisional Findings and Recommendations, draft and final reports
and compliance with recommendations are discussed.

Administration meetings

Staff of the administration section meet on a monthly basis. A report is provided by a
representative of each of the sections that is human resources, accounts and management,
on work carried out in each area, new procedures, policy decisions, and interesting and
complex matters. The meeting also provides an opportunity for feedback in relation 1o
msues, challenges, and problems in the sectsons

Freedom of Information (FOL) mectings

The Deputy Ombudsman meets weekly with the FOI staff to discuss current matters hebd
by the section, discuss interesting and complex matters and any adminisirative of
operational isswes,

Telecommunication Interception Inspection Unit {TIIL)

The Deputy Ombudsman meets with the staff of this unit on a monthly basis to discuss
current investigations and any complex or interesting matters. The meeting provides the
opportunity for feedback on other administrative or operational matters.

Working party on police complaints involving

domestic violence and/or sexual harassmeni

A representative of each investigative team comprises this working party which meets
monthly to discuss, analyse, review and coordinate work on police complaints invalving
elements of domestic vielence andfor sexual harassment.

Consultants

During the year, the Ombudsman used a number of consultants 1o provide expert advice
and assistance in the following areas,

Legal advice
] Mr W Heylen provided legal advice to the Ombudsman in relation to his submission
to the Statutory and Other Offices Remuneration Tribunal

. The following barristers provided advice to the Ombudsman on 8 number of
litigation matters throughout the year:
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J C Campbell
P R Garling
R 1 Elicott

I ¥ Michalas
T Simios

. The firm of solicitors, Allen Allen & Hemsley, is retained by the office to act on
behalf of the Ombudsman, in addition to providing legal advice.

Litigation costs during the year exceeded the office’s budgeted expenditure on this
em by $80,000, however, NSW Treasury provided supple mentation late in the year
and this covered the additional unexpected costs.

Imvestigations
- Associate Professor V 5 Ramsden of the S¢hool of Electrical Engineering of the
University of Technology, Sydney, provided scientific advice concerninga complaint.

s Computer Reparters Pty Led provided tramseription services for a lengthy ingquiry
into M5W Prisons.

* Chris Anderson was engaped in 199091 to assist with the identification of
handwriting in relation to a complaing,

® Mr A Jones of the Department of English at the University of Sydney provided
his services o assist in the identification of a voice on a casseite tape,

19899 annual report
L Ecco Personnel provided specialist word processing assistance as part of the
production of the 19850 annual report.

Computer Consultancies

. Computa Biz wis engaged in September 1990 to dismantle the old Unisys word
processing system which had been replaced by the office computer network in
1RSI0,

& Tangent Computer Services was engaged by the Ombudsman from August 1o
October 1990 to develop and implement the office information systems software.,
Tangent’s services also were used to provide expert advice about forward planning
capital works requirements for the office.

L Tachyonics continued their work for the Ombudsman in 1990/91, as part of the
design and implementation of the information processing strategic plan

& Dialog provided assistance with the implementation of the file tracking system in
the general complaints database and setting up formats for statistical reports.

Freedom of Information (FOI)

L] Mz Helen Muelker continued her associztion with the office in 199051, Early in the
year, Ms Mueller participated in the recruitment of new Freedom of Informatien
nfficers.
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EEQ Resurvey
» G & M Krasovitsky provided helpful assistance with statistical analysis for the EEQ
Resurvey which took pkace in September and October 1990,

Avcraal Acoounting
. The Accounting Equation provided consultancy services in the months leading up
to 30 June 1990, As pari of the Government's economic reforms, most inner
t agencics are required to implement accrual accounting. From 1 July 1991,
the Office of the Ombudsman was required 1o have in place its accrual accounting
system. To achieve this, a working party was established, comprising key staff of the
Office of the Ombudsman, Treasury officials and Mr F Onus from the Accounting
Equation. Mr Onus provided information about available software and arranged
the purchase of the software. [nformation also was provided about staff training
courses. The office was ready to fully implement the new accrual accounting system
at the close of the financial year.

Summary of consultancy costs 1990/9]

Consullnpcies eosting at or in excess of $350,000
Adlen Allen and Hemsley - provision of legal services and advice

Total cost: 597,724

NB: Costs include fees payable to the following individual barristers who were instructed
by Allen Allen and Hemsley:

Mr J C Campbell
Mr R ] ERicott
Mr 1 ¥ Nicholas
Mr T Simos

Consultancies costing less than $30,000
Mr W Heylen
Mr F R Garling
Associnte Professor V S Ramaden
Computer Reporiers Piy Lid
Mr C Anderson
bir A Jones
Ecco Personnel
Computa Biz
Tangent Computer Services
Tachyomics
Diialog
Mz H Muelier
G & M Krasovitsky
The Accounting Equation
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Teal cost of consultancies costing less then 330,000 - 371,365

Accounts payable policy

The Office of the Ombudsman continues to implement an accounts payable policy. The
policy states that all accounts shall be paid within the agreed payment terms or within 30
days of receipt of invoice if 1erms are not specified. Suppliers are notified of the policy in
writing when orders for goods and services are placed with them. Where there is an
unjustified delay in the payment of an account, the supplier can bring the matter to the
attention of our minisier, who may award a penalty interest rate. Details of any penalty
interest imposed must be included in the annual report. To date no penalty interest
payments have been imposed upon this office.

Accroal accounting

It has been previously reported that the Office of the Ombudsman was 1o move to an
accrual accounting system in 1991, This is in line with the Premier’s direction that all inner
budget departments move to accrual accounting within a three (o five year period. Accrual
accounting is a method by which revenue and expenditure are recognised when incurred,
not when cash i received or paid

An accrual accounting project plan was devised in December 1990 by the information
syiiems manager and the executive officer. Following approval by the Treasury on 15
Janoary 1991, of an accrual accounting funding submission for $30,000, a project team
was established and had its first meeting on 23 January 1991, The team consisted of:

John Pinnock - Deputy Ombudsman

Sue Bullock . Executive Officer

Geolf Pearce - Manager, Information Systems

Sandra Bitsakos - Financial Accountant

Mr Mark Pellowe - Treasury Consuliant

Mr Peter Marks - Treasury Budget Inspector

Mr Peter Onus - Computer consultant 1o the Office of the Ombudsman

Despite delays being experenced as a result of both hardware and software problems,
the office did change over to the accrual accounting system on 1 July 1991,

There are still some outstanding acoounting matiers 1o be resolved by Treasury, such as
Treasury transfers and cash budgeting, but generally speaking the changeover 1o the new
accrual accounting system has been relatively smooth. 'With this new system of accounting,
the financial information available will be more accurate and of greater assistance in
pscertaining the organisation’s current financial position and abio provide greater predictive
abilities. In a time of great financial strain, this information is crucial,
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Wilnesses expenses
Section 19(3) of the Ombudsman Act provides, in part that:

8 witness appearing before the Ombudsman shall be paid such an amount as the
Ombudsman determines but not exceeding the amount that would be payable o
such a witness if he or she were a Crown witness subpoenaed by the Crown fo give
evidence.

Witness expenses are paid to witnesses to cover meals, Joss of earnings, public transport
and accommodation costs, However, a person called as a witness will not be reimbursed
for costs incurred if he or she i employed by the public authority which is subject 1o the
enquiry concerned.

During 1990-91, five witnesses appearing at hearings conducted by the Ombudsman were
reimbursed expenses by the office. Total expenditure was $524.27.

Financial summary

The recarrent allocation of funds 1o the Office of the Ombudsman, for the year ended 30
June 1991, was 54,178,000, In addition, o specific amount of 521,000 was provided to this
office for expenditure on capital works.

The above amounts were supplemented by additional approved funding for the [ollowing
items:

L Capital fund allocation of $30,000 was provided for costs associated with the
implementation of accrual accounting in the financial year 1991-92.

Z Consolidated fund allocation of 380,000 was provided as a reimbursement
of litigation costs that this office incurred throughout the course of the year
for a manter that could not be classified recurrent.

3 Consclidiated fund allocation of 563,000 was provided as a reimburscment
of costs incurred while undertaking a prisons inguiry at the request of the
then Minister for Corrective Services, the Hon Michael Yabsley.

[t should be noted that this office advised the Treasury that supplementation for ibems two
and three would be necessary early in July 1990 and that supplementation was not granted
until 31 May 1991. The formal advice of this decision was not received by this office until
5§ June 1991, This made it extremely difficult to properly manage the resources of this
office.

Therefore, in total, the Treasury allocated 1o the office a recurrent expenditure budget of
$4,321,000 of which the office spent $4,277,362, and a capital expenditure budget of
£51,000 of which the office spent $51,134.
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The significant expenditure items were as follows:

Item

Salaries and other
employes related

Payments

Rent

Rates & charges
Legal expenses
Postage and telephone
Fees

Stores

Capital works

Motor vehicles

Trivel

Total expenditure for the year was 543,504 bess than the todal budget allocation, This
amount was set aside in the current budget 1o transfer o the 119192 financial year to
cover costs associated with a rent review that was due to be determined on 1 March 1991,
The review has not yet been finalised, as there is a dispute between this office and the
lessor as to the level of rental increase. The rent review will go for determination to an

Expendltare
$

3,078,674

513,692
118,656
117,228

99,413
82,716
76,102
51,134
50,627
32,798

Percentage of Total
Expenditure

7113

1157
T3
am
210
1.91
1.7%
1.19
1.17
0.76

independent valuer appoinied by the Australian Institute of Valuers (NSW Division).

Value of recreation and extended leave

The monetary value of recreation leave and long service leave owed in respect of persons
employed within the Office of the Ombudsman, for the 1989/%0 and 19991 financial years

i as fodlows:

HEecreation leave

Long service leave

Year ended
A0 June 1990

$159,575
$325,627

Year ended

30 June 1991

5184171

373,174

Part 1



179

Annual Report 1991

Major assets on hand as at 30 June 1991

Deseription

Compuoters and Related
Equipment

Dffice System Netwaork:
Minicomputer
Terminal servers
Laser printers
Terminaks
Word Processing,
office
Automation and

database
software

General Office System:

Personal
COMmpubers

Laser printers
Draisy wheel
printers

Word processing

database and
graphics software

Cash Based Accounting
Systems
Minicomputer

Chot matrix
primter

Terminalks

19

12

14

Quantity on hand

199491

19

12

14
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Description Quantity on hand

1959/%0 1990/91

Accounting, word 3 3
processing and

spreadsheet

software

AccountsHuman
Resources MNetwaork:

Personal 0 4
COmpaters

Terminals i 1
Laser printer 0 1

Dot matrix (1] 1
printer

Human 0 ]
Resources,

pivroll accrual
acoounting,

windowing, ward
processing and
spreadsheet
software

Phatocopiers 3 n

Television & T 7
video equipment

Tt il thar phaiessepians incduded in this 1olal ate nos-operabla asd ane baing Seposed of mmisanty
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Expenditure of stores

The following graph indicates the expenditure trend of stores, for both the 198990 and
195091 financial years. [t can be seen from this graph that the 1ot expenditure for both
financial years did not vary greatly, only the monthly pattern was different.

The graph indicates a relatively stable expenditure pattern for the financial year ended
30 June 1991, for the period July 1990 « May 1991, This is due to this item being primarily
used for the purchase of replacement stationery and siock items for that peniod, The
office had been exercising extreme financial restraint for the entire period due 1o the
upcertainty relating to the supplementation request for funds in relation to litigation
expenses and costs associated with the prisons inquiry. As this issue was not decided unril
31 May 1991, by Treasury, this office did not know whether it had to fund non-recurrent
expenditure out of its original budget allocation. Therefore, replacement items were not
purchased when the need arose. When we received the formal advise on 5 June 1991, that
our budget was being supplemented, we then proceed o purchase items of offics
machinery that had been needed throughout the year. As a result, most of this office’s
stores expenditure took place in June 1991,

STORES EXPENDITURE

Thousands
g

60

50~

40 -

A0 - II
20 4 /
10 r u

s

ﬂ a i T L L3  § a 1 T T L

Li
Jul Aug Sep et Mov Dee Jan Feb Mar Apr May Jun

B sories | B Series 2
1980,/91 ! 1989 /80

TOTAL EXPENDITURE S76102 TOTAL EXPENDITURE S64869
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BOX |1L G.P.O.
EYDMEY, MLEVY, 3581

AUDITOR-GENERAL'S OPINION

OFFICE OF THE OMBUDSMAN

[ have audited the accounts of the Office of the Ombudsman for the wear ended
A0 June 1991, The preparation and presentation of the financial stalements comprising the
accompanying summansed receipts and paymenis statements and statement of special
depisits account balances, her with modes thereto, and the mformation condained
therein is the responsibility of the Department Head, My responsibility ks to express an
opinion on these statements based on my audit as required by Sections 34 and 45F(1) of the
Public Finance and Audit Act 1983,

[ conducted my audit in accordance with the provisions of the Act and the Ausiralian
Auditing Standards to provide reasopable assurance as (0 whether the financial statements
are free of material misstatements, My procedures included examination, on a test basis, of
evidence supporting the amounts and other disclogures in the financial statements and the
evaluation accounting policies and significant accounting estimates. These procedures
have been undenaken to form an opinion as to whether, in all material respects, the financial
statements are in accordance with the requirements of the Public Finance and Audit Act
1983, and Australian sccounting concepts and standards, where i&pli::lbl:, %0 a8 10 present a
view of the Office of the Ombudsman which i consistent with my understanding of its
operations.

In my opinion, the financial statements, within the confines of the cash basis of accounting
described in MNote 1, comply with Section 45E of the Act and are in accordance with the
socounts and records of the Office of the Ombudsman for the year ended 30 June 1991, and
the Statements of Accounting Concepts and Accounting Standards, where applicable.

SYDNEY
B October 1991



TABLE A
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[DETAILS [NOTE 1989,90 1880 /M1
ACTUAL ESTIMATE ACTLUAL
‘000 ‘0005 ‘s
RECEIFTS: (a2l
Rapaymants 1o Prévious
Years Vot 7 7
Commisssan on Deductions 1 . 1
Salary Deductons ] 55
Balance of Salanies
Adjustment 7 B
Advances 19 be Aecovared - : |
Total Aectipts| 24 04
PAYMEMTZ: la)
Salaries and ather employen
nelabed payments 10 2738 3082 J07Ts
Maintenance and Warking
arpanLeg 1150 1086 1198
Cagpital Warks and Sarvicas
Office of the Ombudsman XAz FA &1
Advances to be Aecovered 3 . .
Provision for Outstanding
COMMItMEntS 128 22
Tatal Pavments| 4243 4198 4350
Excess of Pavments
Ower Beceiprs 4225 4133 4356

{2} Inber-fund transfers have bean olfset in the preparation of this table




TABLE B

RECEIFTS PAYMENTS
DETAILS ROTE (188940 1990 41 HOTE | 1885/80 1830 /819

ACTUAL EST. |ACTUAL ACTUAL EST. [ACTUAL
PROGRAM 5,1 DESCAIFTION B0D0s $000s £000s L £000s #00s
Insestigation of Ciczen’s
Complainis & Monstacing &
Aeporting on Telscsmmunscation
Interceprion Activities
Conzalidated Fund - - - 4118 41499 4378
Special Deposits = . - H & e
Groas Toval Program 5.1 . . . 4118 4193 4378
less: Enfer-Furd Transfer - - - - = :
toat Total Program §.1 - - - 4118 | 4188 | a3zm |
e PROGHA B
Consalidated Fund B - a - = -
Special Deposits 18 . B pLfat] = 231
Gross Totsd Non-Program 85 - E: 1] Sl . 3
bess: Inter-Fund Transfer - ] . a7 - aoT
Mt Toral MonProgranm i) : 36 153 ' 14
TOTAL
Consalidated Fund B a 8 4118 41849 4328
Special Deposits 78 - 88 | 990 - g3
GRAMD TOTAL a5 . a4 E10B 4150 5258
less: Inter-Fund Transter - - - 47 . BOT
GRAMD TOTAL 11 BE - L 11 4311 4190 4352

8] Amaunta ransfered from Consoldatad Fund 19 Special Deposnd are included i the Consolidated Fund payments section of this table,
This has been done 1o makes the Conscldated Fund Figure comparabie o figures published in 1he Budget Papers. Tha Special Deposits vansfer receipt
amouwnt s not displayved 1o ensure that 1o9tal net program receipts are disclosed,

b3 |



TABLEC

STATEMENT OF SPECIAL DEPOSITS ACCOUNT BALANCES AS AT 30 JUNE 1881

QFFICE OF THE OMBUDSMAN

|FREVIOUS YEAR ACCOLUMT CURRENT YEAR .
CASH SECURITIES TOTAL CASH SECLARITIES TOTAL
$00s BOO0S A0D0 $000s £000s 000
-3 -3 1131 Advances (o be recovensd - -
1140 Balance of Salary
56 L1 Adjustment 85 - a5
TE T8 1198 Salary Deductions Eg - 55
1820 Pravision for Outstanding
iz 22 Coammitmants & - -
151 151 TOTAL = &ll Special Depogits 140 - 140

Accounts

a8l



Note 1

Maote 2

OFFICE OF THE OMBUDSMAMN
MOTES TO AND FORMDNG PART OF THE FINANCIAL
STATEMENTS
FOR THE YEAR ENDED 30 JUNE 1991

Statement of Accounting Palicles

(2) The atiached financial statements have been prepared in accordance with
the Public Finance and Audit Act 1983, the Public Finance and Awdit
(Depariments) Regulation 1588, and the Treasurer's Directions.

() The financial statements of the Office have been prepared on the basis that
the tranzactions of the Public Accounts are reported on a cash basis with the
exceplion of payment for slaries and items coversd by the Provision for
Outstanding Commitments which are reporied on an accrual basis. (Mot 10
also refers).

{c) The financial details provided in Tables A and B relate to ransictions on
Consolidated Fund and Special Deposils account and are in agreement with the
relevant sections of the Treasurer’s Public Accounts.

{d) A reference in the receipts and payments statement fo an "estimate™ figure
means the amount provided in the estimates to be appropriated by the relevan
Appropriation Act as advised by the Treasury.

(&) A referénce in the receipts and payments statement to an ™actwal® figare
means payments actually made by the Office in respect of the item o which
it refers with the exception of payment for salaries and ilems covered by the
Provigion for Quistanding Commitments which are reporied on an accrual
basis as per (b) above,

{f) All totals kave been rounded 1o the nearsst one thowsand doliars (51,0000,

{g) The financial statements hawe been prepared in accordance with the
provisions of the Public Finance and Audit Act 1983, the Public Finance and
Audit (Depariments) Begulation 1986, and ihe Treasurer™s Directions. There
have been no exemptions granted by the Treasury

Schedule of uncollected amounts

There are 1o uncollecied amounts as at 30th June, 1991, due to the Office of
the Ombudsman's function of investigating complaints being provided as a
free service,



Mote 3

Mote 4

Mate 5

Mate &

IE&

Amounts doe and unpaid for geods and services received

Amounts due and unpaid for goods and services received by 30th June 1991,
and comparative amounis a5 af 30th June 1990, for the following items are
a3 follows:

19850 19909 ]
1 5
2,764 Advertising -
220 Books a7
276 Fees 437
30 FOI Refineds -
174 Motor Vehicles 133
. Stores 1,266
Travel _322
3,464 3,128

Contingent Liahilities
The Office of the Ombudsman does not have any contingent liabilities.
Amounis repayable and outstanding loans and advances

The Office of the Ombudsman has no form of Public Borrowings, all funds
being provided from the Consolidated Fund,

Debis written of T

The Premier and Treasurer delegated authority to write-off debis deemed

irrecoverable, and discrepancies following stocktakes within the office on 7

Aprl 1989, 10 the Ombudsman.

I:ﬂl debts written off in the financial year ended 30 June 1991, totalled
13.11.

The irrecoverable debts are summarised below:

I. Balary overpaymenis, discovered during an internal salary aodif, were

deemed irmecoverzble as the employees had resigned at the time of the

discovery, and all attampts to recover the moneys were unsuccessful.

The total amount of salary overpayment written-off was $711.06

2. A discrepancy in the Petty Cash account of $102.05 existed for

approximately five years, It was an immecoverable amount and as such the

decision was made o write-off the amount.



Note 8

Note 9

Note 10

159

Commitmenis

Commitments on hand as at b June 1991, and comparative amounts as at
30th June 1990, are as follows:

1985/90 1990051
H 3
21,700 Capital Waorks .
Material assistance provided to the Department

Mo material assistance was provided to the Office during the financial year
ending 30th June 1991

Sums of money held for two years or more

There were no monies held by this Office as at 30 June 1991 that should have
been sent to Treasury,

Full years costs for Salaries and Wages expenditure
The expenditure for salaries and other empioyee paymenis for consolbdaied

fund was 53,078,674 which includes an amount of $34,539 for the final six
days of the year to reflect the full year's salary costs.



MNate 11 Dissection of Program

A, The tabla bebowr details the program receipts of Consolidated Fund and Spocial Depesits Account.
The figures shown ane net of inter-fund transfers,

Pravious Ealanca Adwances Mber Tatal
e Frogram of e be FRecaipts
Pecepts Descrpticn Salaries Recovarsd
B0 $00g $000= $000s $000=
Program .1
Ineagtigation of
Cizizens Complaings
arsd Monitaring ard
Reporting an
Telacommunacaion
Interception Activities
BE Mani-Frogram B 3 a a5
B6__[TOTAL B5 i ] a6

)1



HNate 11

Digsection of Program

B. The Table below detalls the program payments of Consolidated Fund and Special Deposits Account.
The figures shown arg net of Inter-fund ransfers,

Pravious Salarios Maingnance Crthaer Totad
Yaar Program & Oithes & Wosking Parymiants
Pawmanis Description Emplayes Expanses
Paymants
$000s $000s 4000 [LE $000s
Pragram 5.1
Irvestigathon of
Citizens Complainis and
Monitaring and Repoeting
on Telacommunication
4118 Imterception Activitias 30749 1188 51 4328
193 Kon-Pragram a2 12 24
4311 |TOTAL 3081 1188 73 4352

END OF AUDITED FINANCIAL STATEMENTS

lal
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Office of the Ombudsman
Year Ended 30 June 1991

Pursuant 1o Clause B of the Public Finance and Aodit (Departments) Regulation 1986, T state
tha:

(8} The accompanying financial statements have been prepared in sccordance with the
provisions of the Public Finance and Audit Act 1983, the Public Finance and Awdit
(Departments) Regulation 1986, and the Treasurer”s Directions.

(b} The statements present fairly the receipts and payments of that part of the Consolidated
Fund, and those accounts in the Special Deposits Account operated by the Depariment,

() There are not any circumstances which would render any particulars incleded in the

financial statements to be misleading or inaccurate.

OMBUDSMAN

). Bteasos
5. Bisakos
FINAMCIAL ACCOUNTANT

-2 AlG 191
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Performance indicators

Performance indicators for the year are set out below. Tables in the following format
have been published in the Ombudsman's annual report since 1985,

A review is under way 1o assess whether these indicators present a true picture of the

level of efficiency and effectiveness of office activity.

The Ombudsman considers these indicators 1o be an important window into the
operation of his office as well as a key aid to the effective management of a valuable

public resource.

Telephone enquiries and interviews

Assistant Receptionist Total % change from
Investigation 1989/ 1990
Oifficers
Telephone 6139 2571 B710 + 33%%
enguiries
Interviews with 558 . 558 + 6%
prospective
complainants
Complaints received - comparative table
Ombudsman Act:
1990/91 1989,/90 1988/59
Departments and authorities 1093 1097 a6h
{other than Corrective Services)
Local councils 716 716 633
Department of Corrective 520 30 321
Services
Outside jurisdiction 274 1 -
2603 2427 2268
Police Regulation {Allegations of Misconduct) Act:
Complaints against police 2 2352 2231
Total: Egas 4777 A

Part 1



195 Annual  Report 1991

Sustained complaints -
Mo recommendation made; sclion by police accepted

MNature of Action Taken - Tial Mumber of Cases Involved: *81
Accepted by Ombudsman

Change in procedure -
Change in action .
Change in policy -
Change in law -
Disciplinary action 65
Ex gratia or other payment 4
Issue direction or instruction to staff 3
Oither 10

*More than one action may have been taken on an individual case.

Part 1



Annual Eeport 1991

Visits

The following table shows the number of hours spent in various activities during
visits by Ombudsman officers to institutions and in community awarenéss programmes.

Frizons

Juvenile
Institutions

Community
Awareness

Programs

Totals

Oral Mo, Travel Interviewing Totals

Complaints of and fallow.

Received wisits up
315 20 114 263 Ti2
41 5 48 57.5 151.5
199 11 DE.S 164 4715
555 26 260.5 4845 1336




197 Annusl Feport 1991
Action following visits
Action Prisons Juvenile Community Totals

Institutions AWaremness
Programmes

Complaint discussed 99 22 3 = 124
with relevant local
public authorities
{including Prison
Superintendent,
Imstitution Manager,
erc) and advice
given to complainani
Other general di 7 1 = 52
endquiries made and
advice given fo
complainant
Audvised o moke 46 40 = Bb
written complaing
Written complaint 24 1 31 = 56
taken
Referred 10 other 14 4 10 = 28
sErvice
Declined 26 29 = 55
Mo jurisdiction 19 34 = 53
Enquiry re existing 103 B 15 = 116
complaint; advice
givenfarranged
Totals 378’ 4z 163 580

* In some instances more than one action has been taken on an oral complaint.

Pare 1
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Hearings under Seclion 19 of the Ombudsman Act

Np. of hearings Mo, of days No. of
wilnesses

Departments anmd = -
authorities
Lcal 1 3 1z
Eovernmeni
councils
Prisons 2 42 221
Palice 5 255 6
Tolals ] T0.5 iy

Hearings were conducted in the Office of the Ombudsman, in other Sydney locations
and in N3W country centres nearest 1o the incidents under inquiry including a number
of NSW Prisons.

Part 1



196 Annual Feport 1991

NMumbers of formal reports

Ombudsman Acl

5 26{1) Conduct Mo Adverse Finding
(Final}
Deparments and aunthorities B
Local government councils B
Prisons 4
Tatals 14

POLICE Regulation (Allegations of Miscondwct) Act

Sustained Mot sustained
Reinvestigated Mot Reinvestigated Mot
reinvestigated reinvestigated
Police 3 136 3 -

These are reporis made final, Reports sent 10 minsters for advice on conduliation
are el oul in the topic "Reporis o Ministers and to Parliament®,

Part 1
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COMPLIANCE WITH RECOMMENDATIONS
1 JULY 19%0 - 30 JUNE 1991
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-'rl wi B Lo (Ememacet - Courcih
faacluding prooss)

& 4 1 2 43

Sawtenr of
reciemishe i i
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4 doseE (AUESSEY WAOPE ThER OfE BT0R My hiee Deen (aken oR sa iedesdusl cosn,

|12



2m

Annval Report 19491

Result categories - complaints under Ombudsman Act

The result categories currently in use are:

Mo jurisdiction [ MNJ ) -
Declined a1 the outser -
[ DECO )

Declined after preliminary

enquiry { D b

Resolved ( RES ) .

Mo prima facie evidence of
conduwet under 526 of the
Act { NPFE )

Discontinued { IS )

Mo Adverse Findings
{ NAF )

Adverse Findings [ AF ) -

Sell explanatory,

Complaint is declined without any enquiry
being needed { de on the material
submitted by the complainant alone ).

Complaint is declined after enquiry made
with public authority, or complainant
This can be by letter, telephone or
interview.

Complaint is resolved to the satisfaction
of Investigation Officer prior o an
investigation being commenced.

Complaint is concluded after preliminary
enquirics because there Is no prima facie
evidence of conduct described under 5.26
of the Act, Consequently, the maiter
does not procesd to investigation.

Complaints that proceed o investigation
but stop short of a finding { matter
resplved, no wtility in  proceeding,
withdrawn by complainant, etc ).

After  investigation, no  conduct  as
described under 5,26 of ithe Act is found,

After investigation, conduct as described
under 526 of the Act is found.

Part 1



PUBLIC AUTHORITIES

ALTTHIORITY (DEC) | (DECE) | (RES) | (rFE) (o) TOTAL
Avonigitdl Lird Cownnby 2 r| i
Agricalisre ard Faberies 1 ] i 14
Adhary-Wodengs (NSW) Oorponidan i 1
AdliDhicnmanaion Dowrd 3 ] 2 T
Artomcy-Cione 'y Dapamme ) 1 1 15
Asniralan Cias Light Compasy ¥ i ] 1
Ncaed of Serar Scheol Sudics 1 1
Baiklisg Serdces Corporatioa b T 1 ] ]
Buuncu asd Conwmay Allairs L 1% b ] 1
CHied Socroary 1 2 1 4
Coal sl Odl Shale Mmc Worken Supar Trbenai i ] I
Commnsioner of Ieqeiry (o Lassosnmest ard Plasrng I 1
Coamny Tl Tiitusal i ] ]
Cowridine Senvices Depanmen (BB b1, ] ] 1 i ] M

Couscill of Asctiongem and Agoa

s Soditnrs Oile

Dhairy Cooporstam of SO5W

Ehemisl Iboard of Mo




PUBLIC AUTHORITIES

AUTHORITY (UML) | (UMMCEHE | (IS (CLR) TOTAL

Dhuidl Dimiciasees Thinindl -
Decunicity Comemimion of N5% | ] i 1]
Fair Remis snd Siewa Tirkos Boand 1 1 |
Farraly ared Commanity Sonaces [ L] L] i P+ H
Tire Commisionrn o i 3 4
Pl Marbetang Awat bty 1 ]
Formiry Commision 3 [ ] i
{pographical M Boand '
Curarawar Tasararce THTioe L] k- k] 3 4]
Gevermesl Supply DT i
Thurtandip Blousd

Hamewm Farisg Auborty of NS I 1
Health T it s 2 L 1 7 an
(1kakh Depariment) Preen Molcsd Sonae 3 15 n Lo
Flemaape Councd of bW L 1 ¥
Hishe Cade Sepaet L] ] ¥
[IEFT 17 o ] » 1z

Husier Prane Awnbarny

£0E



PUBLIC AUTHORITIES

ALTHORITY TOTAL
Harsrr [Nsiin Waler Bowrd 4
LCAL ]
Bzdunrnal Rebeaes god Lmphoymsal L
doaga Dol [Poaad ]
Ly Thtparirmecsi L
Lard Tax Beviaion ({Hfce of Smin Fovewse) I
Land Tiiles i
Ligal Awl Corsraviim a1

L Addreireviratson Board

Lixcal Chorvermimsng

Lowral Criveprridse i |lsad Coshmirioos

Lewil Girermmest (rns Conmbudon

Macquane Uneendty

Munime 5 rvioes Board

Meil [reuniry

Srdersl Mkeard

Meelal Heafifh Heves Tribusal

Sine Sufaedoren Thoaed

L1



PUBLIC AUTHORITIES

AUTTIEHRITY

TCFTAL

Meweral Beureins and 1isergy

Snairy of Tremper

Mgdor Webicle Fopser Induiry Cosecl

Sgseare of Applesd Ans ard Sy

Nagwral Parks srd Wildhie Serdce

THTew of Abanpaal Aftsin

CHTeret ool okt Durgamor of Pebla Prossoutcns

CHlke of Miinled b BEdwiition & Woank AlTiim

[Hfes of Sans Hevenee (Treasury]

Parcds Beast

Paitures Prossonie Bosind

Polew Seraoe

L]

1]

(1]

Fremed s T paamsn

Friperty Sepades et

Plasreng Depisiménd

-

Prwcmes [ifar

Pl Tra Oofee

Publc Works Deparimeed

Feal Lot Valuen Moy rsteon Boand

=0L



PUBLIC AUTHORITIES

ALITHORITY

()

Al ilﬂ-"l'-l}

TIFTAL

Hegiviry of Pinte Dessns ssd Marciages

Rasnal Bood Boand

Rensteriml Tonsecicr Tiribarad

Hosds sad TrafTic Astbosizy

Rioyad Bsane: Gavden & Doman Troe

Rufal Lasdi Profeciion Boand

School Fdurstion [cpasimon)

13

SpoHning Iunid Cosvefined

Sprt and Recrestass Deparimeni

Starng Dhusses. Offies (¥l of Sans Rewaus)

Sy KBNSl A R i0e Bioa i

Eride Flank

Siate Contracts Coairol [Soand

Srany Pmoral (R

Saie Libriay

Sy Lo g CHTwo

Saie Polution Conirsl Commision

Sewic Hail Awihoriey

X

0L



PUBLIC AUTHORITIES

ALUTHORTTY

Figie Trondi &cbariiy

Steata Titles Olios

Technical and Foriber Edecation

Trusspor Deparmera

1]

Totakeator Ageasy Boand

w || B

Uriversity of Mewiasile

w4

Upisgmity of New England

Upsrniry of Mow Soath Wales

Unierily of Sydnay

Uniemity of Terhsodkgy

Lpiveruity of Wealemn Spdey

Unisneny of Wollugong

Urbini Trassn & shoricy

Vatscr Jerernls Beparnest

Waste Maragemons Auikority

Waidy Paoand

Woorkerrr M sSorty

w |8

Wik Compamaron Commiusos

Lase Ceevoni s ag 505050

Toral reccived

TS

10

3

1353

LOT



COUNCILS

Iﬂ'ﬂll

Atvwry City Coancil

durmidade Ciy Cowsod

Asbiohd Mursripal Coased

Audviarn Murarpal Coancil

HAaliea Share Liraarl

Bankyioan Uiy Cownal

T i Ty Cisarssil

Bamifibarn il Shire {Coumed

Begs Valley Shire Cosspail

Delbngen Shire o

Blarkoss ity Cownal

1

Bissd Sherr Coancil

Buc Mceirzsien. Uiy Couwnal

13

1w

Bombali Shet Oouncil

Botary Murcpal Cowtail

esdop HIll Oy Censacil

Darfercal Menscipal Cosril

llyron Skirg Coseail




COUNCILS

(CURE)

Caborne Sheer Council

Campiiihoan Toy Uosnnl

Camaden Musitipal Cowail

Carnarhery larergpal @ oenol

Coriad Felyieingal Cgmiral

Ceusneck Muaiipal Couscil

Liar Share Liranal

Cod¥s Marbgsar Ciny Coamed

Corpond Sursgal Comsril

Coolaly Shiee Ciwancil

Coeid Momarn Shier Coennd

Cossaabarahiin Shee Cowsod

Coorambic Sher Couwnal

Costamanadrn S Couscil

Coprankund Sheee Cosnil

Crootwel]l Shire Coancil

Cokiarg S Cosnanl

Cirwtn Share Domatatil

&7



COUNCILS

Drammoyse Municipal Cosacd

Drubta City Couscdl

Dumaseies e Coamil

Mgy Shise Council

Bsrobaosfalla Shioe Council

BEvari Shire Cowndl

Fairfecldd ity Cospacil

Pt i Cownsl

Chilpusdin Saire Coumal

Cilean lenes Muakipad Cowndal

Cikwodr Shire Cownal

Cisbord Clry Coseil

Cspultears City Cisarxal

Cenlton Cliy Crossncil

Cireal Lakcs Shire Couned)

Cireaser Lithgow Chy Cosncil

Geanie Taree Ty Couwsnl

Chrilfiey Shir Cosndil

L



COUNCILS

(RES)

TOTAL

Churdagai Shire Cosncil

riraddal Saire Cownd

Harden Skire Coused

Hainnge Murengal ©ouscl

Hirmhotstury Shire Comatod

ook Shire Couscll

Hinkrowd Msrcipal Cinancil

Hume Shife Cowil

llormby Sheer Comrel

Ihupicrs 108 Menxipal Courcil

Thimrila Musaipal Ceassnd

IMammira Cimply Ciousial

Irmred Shire Cowsod

Perisdenie Shire Cownnl

Kernpicy Shire Couscil

Kisrea Musiripal Council

Kiogarsh M sl Cownnl

Exn-ning-gai Municijul Coeneil




COUNCILS

iy

Ejoghe Shire Cownnl

Lake Maguans Chy ol

T

Lane: Cowp Wit pll Coencl

Lot Shiare Coaranl

Lewchhandt Monicipsl Cowil

Lemeore ity Daeail

Ermmpandl Tty Comnend

Liossf (Rarere Cowrdy Sl

Mactesn Shaoe rsanil

Sucguarse Cousty Cowniil

Skt barel Uity Ciomrcil

Mandla Shire Cowsnnl

Mardy Musigul ool

Marrskviile Matstpal Crsril

Manam Fleotnisuy Cowil

Sorgn Pl Shoe Cowncil

Slivimien. Muainpsl Cosnl

Mudpen Sk Cowned

[l



COUNCILS

(LLIHE)

Sabaaree Skire Coueeil

Miarray Sheee Counil

Murrurnndi Stre Cowncil

MagasBhnok Shim Cousrd

Mambucia Shire Cowndl

Mamod Valey Cowaty Counctl

Peareath Shine Codmed

Mewraille Cily Cowesnl

Morihern Brones Cowned

Meranbare Rran Counry Codsed

Mol Spdeey Musinpal Council

Mendie Shiee Coenal

Fambgeda Shim Cownal

Chriigee Oty Cimaiinll

Ouley Comnsy Couscl

Faikis Shire Councll

Farrarmamy vy Cimaratil

Farry Shor Losnnl

L



COUNCILS

ORI (L) LLER TOTAL
Pesmih City Cowniil 1 1 &
Pom Sephenn Councdl i ¥ 2
Primpeei Flectriny T 1]
smanbayan iy Cownal 1 3
Cwinindi Shire Cownil i
Randwick Musisipal Coueeil & 1 19
Hichmond Hear Shier 1 &
Fockdsh Menapsl Counel 1 ] ¥
Rt Musidnsal Coanal i 1z
Fyhiiine Shire Cooacl ] 1
SorEt MG et 1 ¥

HtvaEn Shine Comnci]

Shcihurbour Musispal ol

Scalbadd Dy CUjaded

Strovstnd likectnaty

sgeing SR Ol

Somth Swiney Tty Cownal

LE]

Semiben Wiverna Cosmy Cowrnl

FIZ



COUNCILS

COLIrCT,

L]

Sowifrre Tahbelesdn Cowntp Cousnd

Seriiblcld Muaripal Cowsiad

Saibemrlared Sim Cownod

Sydeay Oy Cosaseil

Tormeranh ity Lamancil

Temida Sl Cowiil

Temieeliell Shire Ciusil

Tumbharumba Shire Coancil

Tumis S Coeo]

Twted Shire Tomidrl

Llan Courdy Coancil

Lirava Shed Costinl
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COMPLAINTS ABOUT
DEPARTMENTS AND AUTHORITIES

Department of Housing

A breed apart

A tenant of the Housing Department, Mrs B, was moved to write to the Ombudsman
when her complaint about one of her neighbours seemed to be getting no response from
her kxal tenancy manger,

The uniis in which Mrs B lives are not very large and the laundry facilities, including
wishing machines, are communal. Mrs B's indignation was easily understood when it was
learnt the neighbour in question had been breeding pigeons in her unit for approcimately
six months and, consequently, was washing her house hold linen in the washing machine she
shared wiih Mrs B!

The local council inspected the pigeon fancier’s unit and agreed the conditions were highly
unhealthy, nod keast of all for the twenty of 20 pigeons cooped up mside, Mrs B and the
council inspector contacied the tenancy manager; however, before anything could be done,
the manager transferred from the area.

When Mrs B's complaint was received in this office, a phone call 1o the department’s
office resulted in a conversation with the newly appointed tenancy manager. He advised
our irvestigation officer he had visited the breeding unit and had arranged for the pigeons
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to be removed and dealt with by local council officers, Assistance was 10 be given ako 1o
the budding breeder to adjust to the niceties of unit living and the responsibilities inberent
m communal washing facilities.

Roads and Traffic Authority

Pick a car..any car...
In March 1990, Ms K, a pensioner, received a registration renewal notice from the RTA
for a Missan Urean which she had never owned.

She went 1o Fort Kembla Maotor Registry to inform them of the error and told them she
ocwned a Daizun sedan. She was informed she had five vehicles registered in her name;
one caravan and four cars,

She asked the RTA o amend their records as she had never owned these vehickes. The
RTA informed Ms K they would investigate the matter,

In the meantime, Shellharbour Council had issued several traffic infringement notices 1o
Ms K on cars she didnt own. Ms K advised the council of the RTA's error and the
autharity was in the process of amending their records.

Several weeks passed and no action had been taken by the BTA. Ms K was told by council
officers thatas far ws they were concerned she was the regisiered owner of the vehicles in
question and the refore was liable for the fines incureed. She was further infosmed if she
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failed to pay the penalties, vehicles registered in her name would become uniregistered
andd court action would be taken against her.

Meanwhile, two of the cars wrongfully registered in Ms K's nume had been stolen and
then recovered by police. Ms K was not notified of this action by police.

Up to this point, the RTA had failed 1o take any action on Ms K's complaint.

Preliminary enquiries were made by this office with the RTA. The problem started with
the transfer and subsequent renewal of the Datsun sedan's registration by Ms K which the
RTA failed to record.

Renewal of Ms K's car registration was received for recording, but since transfer to Ms K
was still not recorded, a change of name and address transaction was raised (o change
records prior to recording the renewal payment.

This action was contrary to standing procedures by the RTA and as a result the change of
name and address recording penerated identical changes through the alphabetical file to
#ll vehicles cwned by Mr 5, the previous owner of Ms K's Datsun,

RTA's records were amended and a written apology was sent to Ms K. Additionally,
Shellharbour City Council were notified of the RTA’s error and the infringement notices
against Ms K were waived,

Officers in the RTA handling these types of transactions have been reminded of the
correct procedures,

Sorry we asked you to pay for our mistake!

In December 1990, o car dealer bought a motor vehicle which he intended to offer for sale.
The dealer paid an appropriate registration fee 1o the RTA by cheque on 24 December
1990 and, subsequently, sold the vehicle to Mr X on 3 January 1991, Mr X transferred the
registration into his name the same day and later sold the vehicle 1o the complainant, Mr
A, an 14 January 1997,

In the meantime, the car dealer’s cheque for registration was dishonoured and the RTA
was advised on T Januvary 1991, An appropriate notation was made against the vehicle
registration and this notation appeared an computer.

Mr A attended Bankstown Maotor Registry on 17 January 1991 and was able 1o successfully
transfer the vehicle regisiration into his name. The clerk handling the transaction was
aware the registration was technically invalid at that time, as the dealer's cheque had
boumced, but did not inform Mre A
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Mr A received an undated form letter from the RTA in late February 1991, advising him
the vehicle registration would be cancelled unless he accepied either of the following

opticns:

. surrender the number plates..and get new registration for o period of twebve
mionths

- retuin the registration of the vehicle by paying a pro-rata amount of $253 which
represented 5/12ths on the total amount cutstanding on the registration,  This
amount was ealeulated from the time Mr A acquired the vehicle to the expiry date

of the registration,

The RTA's form letter indicated the vehicle registration would be cancelled within ten
days of the date of the undated letter, unless one of the above options was taken by Mr A

The complaint, received in [ate February 19971, was investigated by this office. The RTA,
in its swift response to the investigation, acknowledged:

el it ) wians clearly wrong in allowing the transfer (o proceeid. .accordingly... na further
action will be taken 1o pursue the payment of the debt with (Mr A). The cost of the
putstanding registration will be borne by the Authorty,

Mr A% particular complaint was resolved, however, this office is presenily considering
further investigation into the legal basis for the RTA o make demands for payment of
debts from persons who did not incur the debt.

Gone but not forgotten

Ms D received a parking fine which she prompily paid by credit card on the day of her
court case. For some reason, the court accounting system reversed the payment, Officially,
the payment was not received by the court. Because the Ombudsman has no jurisdiction
over courts, or persons attached to a court, the reason for this accounting dilemma could
not be investigated by this office.

A default notice was forwarded by the court to the RTA for action to be taken ta cancel
Ms D's licence for non-payment of the fine, Ms [ received the RTA cancellation notice
in Seplember 1990 and immediately took steps to prove to the RTA she had paid the
fime.

The RTA accepted Ms D's proof and provided her with o computer print oot, with an
RTA City South Motor Registry stamp, stating “defaolt deleted on 28099,

Ms D then went on her merry way believing the matier to be resolved.
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In Nevember 1990, she received a second cancellation notice from the RTA, relating to
the same parking fine which she had already paid and which the RTA had supposedy
deleted from its system.

Ms D attempted to resolve the matter at her local motor registry, but was not satisfied
with the manner in which her enquiries were handled by RTA staff. A complaint was
made 10 the Ombudsman and preliminary enquiries were conducted,

The RTA admitted to the Ombudsman that the RTA City South registry, when attempting
to delete the first cancellation notice,

-inadveriently used an incorrect deletion format. A latier attempt by the Penalty
Defaalt Uit at Roscbery to correct the mistake was not successful, principally
because of computing difficultics invalving penalty defaults generally,

However, the RTA did not take any action to advise Ms D of these difficulties or 1o stop
the computer system from taking any further action agninst Ms D

Ms D then received a second cancellation nodice in November 1990, The RTA admitied
to the Ombusdsman that ", _steps should have been taken to ensure o correct result was
achieved in respect of the transaction relating to Ms DVs licence”,

The RTA, in its response to the Ombudsman's preliminary enquiries, contradicted itself
coneerning the success of the deletion attempd by the City South regisiry, by stating:

~— the fact that a default deleted notice was issued is indicative the Authority
accepled the penalty had been paid...

However, the system used by the RTA had pgg accepted the penalty had been paid, simoe
itallowed a second cancellation notice to be issued to Ms D.

Affer receiving the second notice, Ms D made engquiries with her local motor regisiny,
producing evidence of her payment of the fine. The RTA then successfully deleted the
notice from its system the day afier.

Ms D could well have taken the view that the November cancellation notice was a simple
computer error and ignored it, since she had a document from the RTA which stated the
fie default had been deleted from the Syslem

However, in accepting the inconvenience and taking the time 1o find ow why she had
been issued with 3 secand cancellation notice, Ms D was able 1o avoid driving on a licence
which would have been officially cancelled.
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The ETA advised the Ombudsman that "clerical procedures have since been modified 1o
avodid similar problems in the future®.

Because Ms D' licence status was completely clarified, and because the RTA
acknowledged itk compounded errors, a decgion was made nod o proceed to formal

investigation

Staff freezes froze fan mail

Mz K complained to this office she had mailed a priority paid letter on 8 January 1991 o
the Infringement Processing Bureaw, Parramaits, to pay o fine which was due on 10
January 1981, She also enclosed o statutory declaration in this ketter.

On 11 February, she received o Motice of Cancellation from ihe Roads and Traffic
Authority Fine Default Unit saying the payment had not been received.

After this office contacted the Infringement Processing Bureau, the bureaw admitted there
hasd been administrative errors in the processing of Ms K's payment and statutory
declaration.

This delay was as a result of staff freezes and the inherent difficulties in recruiting staff
fuickly, which resulted in & backlog in the 2500 statutory declarations received weekly,

Mz K was refunded 37200 by the Roads and Traffic Authority,

Double trouble; it wasn't me!

Im March 1991, Mz Penny Jane C received a Camera Infringement Notice from the N5W
Police Service, alleging she was the owner of a vehick which a red light camera had
detected committing a traffic offence. Ms C was most surprised, since she was not the
owner of 1he offending vehicle, nor had she ever been the registered owner of a motor
wehicle! She telephoned and later wrote to the Police Service requesting s records be
checked. Mz C then went to the motor regisiry at Cammeray and completed a statutory
dectaration indicating she had no connection with the offending vehicle.

In April 1991, Ms C received a courtesy letier from the Police Service indicating the fine
remained unpaid and threatening possible licence/registration cancellation if she did not
take certain described action, or pay the fine.

Ms C was provided with computer information which lead her 1o believe that apother

Penny Jane C was the true owner of the vehicle and that an administrative error had been
made by the RTA when linking her with that vehicle.

Ms C wrate to the Internal Audit Branch of the RTA and indicated she was aware another
Penny Jane C was a licensed driver in NSW and supgested this person may be the
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registered owner of the offending vehicle, It appears the other Ms Penny Jane C used the
name Penelope Jane C on her registration, but the shoriened first name Penny on her
licence. Ms Cindicated her belief that the RTA should have been able 1o differentinte
between herself and the other Penny Jane C by checking dates of birth. A copy of that
letter was forwarded to the Ombudsman.

In May 1991, preliminary enguiries were made by this office with both the RTA and the
Palice Service Infringement Processing Bureau. Within seventeen days, the Ombudsman
was informed by telephone and in writing that the RTA had made a mistake.

The RTA advised that a courtesy letter had been sent to the correct Penny Jane C, the
registered caner of the offending ve hicle, at her last known address, bui the document was
returned unclaimed in February 1991,

The RTA stated:

Unfortunately, the officer handling the matter incorrectly assumed (Ms C, the
complainant) was the owner of the vehicle. She failed to fake the fundamental siep
of cross matching the birth dates and addresses shown on the licence details of the
two (Ms Cs) notwithstanding the slight difference in names.

This error led to the offending vehicle being noted on RTA records as belonging to the
complainant, resulting in the fresh Infringement Notice being sent 1o her.

After investigation by the RTA's Internal Awdit Branch, all records held by the Police
Service Infringement Processing Bureau and the RTA were amended and the infringement
nedice against Ms C was withdrawn. The RTA asked this office to pass on 1o Ms C jis
"..sincere apologies for (the) error and for the inconvenience caused...”.

With the maner resobved, the Ombuedsman decided to take no further sction.

Maritime Services Board

Missing mooring

In May 1989 the Waterways Authority of the Maritime Services Board wrote to Mr M,
after his Sydney Harbour mooring had been found unoecupied, asking him 10 show cause
why his licence should not be cancelled. Mr M wrate back explaining that his vessel had
been absent for four weeks, but was now back on the mooring.

In October, the authority sent Mr M a renewal notice for the mooring and he paid the fee
of 5130 the same month. However, two months kater, the mooring, which was new and had
cost about 3400, disappeared. Mr M's neighbour reported a mooring barge had removed
i,
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After numerous telephone calls and letters to the authority, Mr M was finally 1old that the
reason for the cancellation, which occurred at the beginning of Movember, was that the
moering had not been occupied from March 1o December. Mr M could not understand
this, since he knew it had been occupied for most of this ume. He wrote 10 the authority
1o try and resolve the problem, but without suceess. He finally appealed to this office for
help and commented:

I have found this section of the MSEB totally impossible to deal with. They take
weeks to answer ketters, will nod reply to telephone calls and, as you can see by the
enclosed correspondence, they do not answer wrillen questions,

Preliminary enquiries wene made of Maritime Services Board's chief executive, specifically
about:

L what observations were made and what records kept as evidence that the moorning
wias unoccupled during the period in guestion;

- whether the board intended returning to Mr M the mooring apparatus or whether
compensation would be paid; and

L] whether the board intended to refund o Mr M the mooring fee in view of the
cancellation of his licence two weeks after be had renewed it.

The chicf executive replied in detuil about what had gone wrong in Mr M's case. Firstly,
Mr M's letter of May apparently had not been attached to his file until late December.
The chief executive added:

Al seaff invalved with this matter have been interviewed but none can explain the
inaction on this letter.

Unfortunately, when the mooring was inspected in late November the vessel was again
not attached and because of the build-up of marine growth on the mooring, it was assumed
it had been umused since May., In December, as part of a clean-up campaign, 150
abandoned moorings were removed from Svdney Harbour, incheding Mr M's which was
disposed of by the mooring contractor.

The chief executive noted that Mr M then wrote 10 the authority's regional office, but
could ni get his case reviewed. He continued:

He did not toke the matter further with the authority but, understandably in my
view, ook the case 1o you,

It cannot be disputed thas Mr M's ciose was mishandied by the Waterways Authority,
« This conduct & not satisfactory and corrective action is being taken both in
respect of procedures and staff conduct. Accordingly, the authority has refunded
his licence fee for the period since the mooring was removed and has sent him a
letter af apobogy.

Case Notes



Annual Report 19971 230

Should Mr M still require a mooring in his arca the authority will allocate space and
lay & mooring on his behalf. I he no longer requires a mooring, the authority will
pay him the cost of the apparatus which was removed and discarded late last year.

Let's bring the fee down!

Mr L paid $120L00 o the Maritime Services Board for a year's mooring for his boat, When,
three months kater, he decided 1o sell his boat, he applied 1o the MSE for a part refund of
the mooring fee. He was told, in the circumstances, no refund would be granted, He
brought this mater 1o the attention of the Office of the Ombudsmian,

Preliminary enquiries revealed the M53B's practice, in cases like this, was to provide a
refund on a pro rata monthly basis; in Mr L's case, $10.00 for every month be would not
be: using the wharf. However, a $50,00 administration fee was subtracted from the refund.
On top of that, if the amount of refund left after the $50.00 administration fee had been
taken away totalled less than $50.00, it was the practice of the MSB not to send a refund,

In other words, Mr L. would have had to have cancelled his mocring licence almost
immediately after he had obtained it to become eligible for a refund. Furthermaore, boa
owmers were not normally informed about refund policies when applying for a refund.

In response o enquiries by the Ombudsman, the Maritime Services Board admitted the
practice of not paying refunds of less than 350,00 was not reasonable commercial
behaviour, This practice was stopped,

Additionally, the Maritime Services Board agreed the procedures imvolved in preparing a
refund did not justify a $50.00 fee and the administrative fee was reduced 1o SO0,

Mr L therefore received a cheque for $70000. Statistics had not been kept on the number
of cases where refunds below $50.00 had not been forwarded, but the Maritime Services
Board revealed carly cancellations of mooring licences which might have been eligible for
refunds occurred at the rate of about 150 per year,

"The Ombudsman received a letter from the complainant thanking him for his prompt and
efficient service in this matter.

The Maritime Services Board and State Transit Authority

Washed out

Mr I had moored his yacht at the Sydney Amateur Sailing club one Saturday evening
along with two other yachis. At abowt 815 pm, a twin hulled ferry lefi Musgrave Street
Wharf at great speed generating a substantial wash, The wash was so massive the forward
line from Mr D's yacht stretched markedly and its stern hit the wharf causing damage 1o
the deck at the deck/transom joint overhang.
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The owner of one of the other yachis contacted the harbourmaster of the Sydney Poris
Authority about this incident. However, nothing further was heard from the authority.

As Mr I felt the damage o his yechi was directly attributichle to the actions of the ferry,
e made a claim for damages against the STA. The 5TA later wrote to Mr D advising him
Sydney Ferries did not accept lability and rejected the claim. It gave no reasons for their
decision.

Mr [ then complained to this office about the failure of the STA to admit liability for the
damage, Mr D alleged 5TA ferries often travelled at excessive speeds in Mosman Bay.
He abo complained about the failure of the 5TA to adequately discipline their ferry
masters and the failure of the M5B 1o prosecute STA ferry drivers when they contravened
the maritime regulations.

This effice made preliminary inguiries with both the STA and MSB. The M5B replied with
the assurance thit;

STA ferry drivers or any other persons who are found by the board's officers 1o be
in contravention of any of the relevant regulations will be proceeded against with
firmness and faimess.

The MSB also isswed an instruction to harbourmasters reminding them of the need to;

Ensure that all reparts of incidents involving marine safety regulations are referred
immedistely to the Marine Safety Branch for evaluation and investigation where
necEgary,

The M5B also undertook o commence an investigation into Mr [¥s incident,

The Ombudsman considered these actions 10 be reasonable and advised both the MSB and
Mr I that since the complaint about the M5B was addressed the office would take no
further action

However, the STA failed o reply to the Ombudsman’s inguiries and, afier seversl
telephone conversations, & meeting was arranged between the STA and the Ombudsman’s
affice.

The 5TA said it had investigated Mr D's complaint. However, the master of the vessel
allegedly involved in the incident had denied be was speeding. The STA accepted the
word of the master and did not proceed any further with the matter, Mr D was not
interviewed, nor was his vacht inspected for damage. No record was kept of the intenaew,
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The STA also acknowledged there had been wash problems in Mosman Bay, especially
with the twin hulled ferries. They said the twin hulled ferries were designed for a speed
of 15 knots, although they had been electronically engineered down to 12 knots, However,
the maximum speed limit set for enclosed waters was 10.5 knots. The STA said the twin
hulled ferries currently ane being re-engined to a lower horsepower 1o further address the
problem of some drivers travelling at excessive speed,

The Ombudsman raised the issue of the STA's failure o give reasoms for denying liability
and the STA agreed in future reasons should be given. The STA then agreed to the
following:

. ensure in future, where there is 4 denial of liability, reasons are given for i 5o,
subject only 1o preservation of the authority's rights;

. ensure that a record is kept of all interviews of employees which flow out of a
complaint or representation by 8 member of the public;

. ferry schedules will be examined with 1 view to substituting single hull ferries for
twin hulled ferries wherever possible for services in enclosed wilteTs;

. twin hulled ferries to be re-engined to reduce horsepower and therefore wash
problems; and

L berry masters 1o be reminded the first Fleet Class vessels are 1o operate at @ main
engine speed no greater than 1005 knots when navigating.

In light of the STA’s constructive actions in relation 1o the complaint and, considering that
Mr D had an alternative means of redress through the legal system in relation to the
damage allegedly caused to his yacht, the Office of the Ombudsman decided to take no
further action on this matter and advised the STA and Mr D accordingly.

Mr I later sent a keter in appreciation for the efforts taken by this office to addres his
CONCErns,

Water Board

Major works contributions

Mr C wrote to this office on behalf of his futher who had purchased five residential
allotments in the Blue Mountains in 1981 as an investment for his retirement and to build
a retirement home for him and his wife, The existing bots were relathely deep, but narrow,
which would have restricied the type af house which could be built,

In 1989, Mr C and his father decided a rearrangement of allotmem boundaries would
Iimprove the amenities of all aliotments. The rearrangement of the allotments required an
adjustment of boundaries with the meighbousing lots to comply with council’s minimum
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depth vl aren Tequirements, bt the 1otal area of the 1ol Was 10 Temaln appromimately
the same. Prios to commendcing the realignment of the boundarties, Mr C's fatner checked
with council and the Water Board about the charges which would be applicable. He was
advised by the Water Board a major works contribution would not be applicable.

Mr C's father proceeded with a preliminary boundary rearrangement which involved the
purchase of some land from peighbours and the provision of acoess rights fo the rear of a
neighbour’s block, In January 1990, he Iodged an application with council 10 adjust the
boundaries of the five residential lots. In May 1%, council approved the application
subject o, among other things, obtaining a compliance certificate from the Water Board.

When lodging the application for the compliance certificate, Mr C claimed he again
checked there would be no major works contribution payable and this was confirmed by
Water Board counter staff. However, in June 1990, Mr C recenved a terms of agreement
notice from the Water Bonrd., Contrary to the earlier advice received, the board required
a payment of 38630 for major works to satisfy increased demand within the area. In
addition, a further $14365 was required for new reticulation mains or, alternatively, Mr C
wils to emgage a private contractor to perform the work.

Mr C's father agreed 1o pay the costs for the new reticulation maims, but objected 16 the
board’s decision to require him 10 pay a major works contribution prior to ssuing a
complinnce certificate. He argued suwch o contribution 5 based on the premize the
subdivision of land will result in additional allotments and an increased demand for the
board’s services, However, in his case, be had merely rearranged the boundaries of five
existing allotments which were already considered suilable for single resicential
development. He argued the realignment had not ked o any change in the number of
allotments or the potentinl demand on services, Further, be claimed his decision 1o
rearrange the boundaries was made after receiving advice from the Water Board he would
e be required to pay a major works contribution.

br C and his father mei with Water Board staff on several occasions 1o discuss their
complaint. The Water Board offered them various compromises, the final offer being a
reduction in the major works contribution to 34861,

This office made preliminary inguiries regarding Mr Cs complaint and met with an a
representative from the Water Board to discuss the matier. The representative siated
there are considerable major works being constrected in the Blue Mountaing, resulting in
a need o upgrade the existing systems.
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With the move in recent years to the users pay principle, the Water Board has been
expecied to be more commercial in its operations. He considered ihe relevant issue in this
case 1o be whether the Water Board/ratepayers should subsidise those who are sub-
dividing land they will sell at a profit. In his view, Mr C's case was not a rearrangement
of boundaries, but a subdivision and stated the total area of the five allotments had been
increased. He agreed that at least on one occasion Mr C had been advised there would
be mo major works charge and, primarily on that basis, the Water Board had been
prepared to offer a compromise by reducing the fee.

He said as a result of this experience with Mr C, the Water Board has changed its
procedures concerning the advice it provides. Clients now are tald a detailed investigation
mus! be carried out before advice can be given on the requirements for the provision of
SEMVICES,

This office did not concur with the view of the Water Board that the rearrangement of the
boundaries constituted a new subdivision, with an increased demand for services, Afier
this meeting, the Water Board agreed to only levy the major works charge on the
additional land area, which was not part of the original sub-division of five allatments. The
other major works charges were waived.

Government Insurance Office

A change of policy

A complaint was received from Mr V that the Government Insurance Office apparently
failed to repay his excess, even after he was able to identiy the party responsible for the
modor vehicle sccident,

Inquirkes made with the GIO found, unfortunately, Mr V's claim was made one month
prior to the introduction of their new procedure; that is, as bong as a party is identified as
being responsible for the accident, the claimant is automatically repaid their excess.

Prior 10 January 1990, all claims with the GIO which were able to identify the party
responsibhe for the accident did not automatically receive back their excess. In order for
the excess 1o be repaid, the GIO had to first recover all repair costs, including the excess
[rom the party responsible. If this was not possible, the claimant lost out too!

The fact one is not responsible for the accident and one is also able to identify the party
responsible compounded the frustration many claimants felt when they were denied the
refund of their excess. As a result of numerous complaints about this system, the GIO
finally changed its procedures. Unfortunately the change came too late for Mr V.
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Department of Transport

What they don't know won't hurt them
Mr and Mrs K had for some years run a school bus route in a country area, on a subsidised
contract paid by the Department of Transport.

In all previous years, automatic indexed increases had been made 10 the payments.

However, in 1989, the system was aliered so only those operators who lodged formal
submissions substantiating cost increases were given increased payments and these
increases dated anly from the date a submission was lodged.

Mr and Mrs K complained to the Ombudsman, who made telephone inguiries.

A Department of Transport official agreed, cheerfully, the system had been changed
without notice, When asked why operators had not been advised they must now kdge
applications for increases, he replied, with faultless logic, then all operators would kodge
applications for increase and this would be expensive.

In the meantime, ministerial intervention meant the department reverted to the ol system
of automatic increases for the forthcoming year (1990). This left in contention only those
operators who had missed out on their 1989 increase due to the unannounced change in
the system,

At length, afier many phone calls and letters, Mr and Mrs K received their back payment,
recompense for @ cost cutting method that was tried and failed.

State Authorities Superannoation Doard

Do not fret, vicious computer

Mrs X was a teacher's aide at a NSW country high school In April 1988, due to family
commitments, she resigned from her position one month before turning 535 years of age.
Up until that stage, Mrs X had been contributing to the State Authorities Superannuation
Scheme (SASS). Upon her resignation, Mrs X elected to preserve her benefit until
reaching the prescribed early retinement age.

Owver the next two years, the State Authorities Superannuation Board sent Mrs X several
letiers confirming her entitlement and notifying the early retirement age as 58 years. Mrs
X and her family continued 1o plan their budget around the payment of her benefitin May
19491,
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In Jonuary 1991, Mrs X received a distressing letter from the board. The board claimed
she had been misinformed regarding her bepefits under the Public Authorithes
Superannuation Scheme (PASS), The board went on to say:

Annual Statements issued to you since 1988 stated the "early retirement age” was
SByears...regret this advice was incorrect. sincerely apologise for any incomvenience
which may have been caused 1o you as a result of the earlier incorrect advice.

Mrs X rang the board and was told the letter was cormect and she would not be eligible
for her benefit until May 1992, when she turped 59, Needless 1o say this threw Mrs X's
financial plans into turmoil and prompted her complaint 1o this office.

Oin the face of it, the board’s conduct seemed vnreasonable and 5o this office conducied
preliminany enquiries into the matier,

Apparently, at the time of writing 1o this office, Mrs X made a last ditch plea 1o the board
for mercy. Upon receiving her letter the board was quick to act. A few days later, an
officer from the board rang Mrs X and told her not to fret. The January letter was a hoax
playved on unsuspecting SASS contributors by a vicious computer. Mrs X was reassuned
her benefits would be paid out at age 58. This advice was followed up in writing.

Mrs X did not nottice the scheme referred 1o in the board's leiter was PASS not SASS.
It was lnter revealed the computer had failed 1o distinguish between the two schemes and
&0 sent PASS ketters to all contributors,

The board has assured both Mrs X and this office the computer has been suitably chastised
and no more incorrect letters of doom will be despatched (o undeserving SASS members,
Incidentally, both PASS and SASS now have the same prescribed early retirement age (58),
another reason why the problem should not occur again.

As this office was satisfied the matter had been satisfactorily resolved and the computer
progriam error rectificd, the board and Mrs X were advised no further action would be
taken. Mrs X did not seem to be completely reassured, Ina letter formally withdrawing
her complaint o this office, Mrs X wrode:

I wish to advise you that [ have been informed...that a mistake had been made..in
January 1991 and 1 will be eligible for payment of my superannuation at 58,

I would apprecinte you keeping my file open lor the moment as who knows, they
[the board] seem wvery competent in making mistakes, maybe they will make
more.. before 1 am padd.

At the time of writing, Mrs X has not reapproached this office. Since May 1991 has
passed, we assume all has gone according o plan
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Registry of Births, Deaths and Marriages

How is my name spelt?

Mr Z eomplained to the Ombudsman that the Registry of Births, Deaths and Marriages
had made a spelling error on three oceasions when providing extracts of his birth certificate
and were now requiring him 1o pay a fee 1o have the situation remedied, even though the
ertor was largely a result of the incompetence of the regisiry.

It was an unusual situation. Mr Z's given name on the original birth certificate was Darrel,
yet when Mr Z went to the Regisiry at Maitland in 1962, at age sixieen years 1o enter the
Navy and, again in 1967 and 1975 1o obtain extracts, his name was spelied Darrcll. He
assumed in 1962 this was the correct spelling of his name and continued to use it. His
school certificate, driver’s licence, marriage certificate, Australian passport, will and so on
all used the spelling given an the extracts provided by the Registrar of Births, Deaths and
Marriages, because Mr Z regarded them as being a true and accurate record of his original
birth cenificate.

Later, Mr Z obtained a copy of his full birth certificate and noticed the spelling was
different. He returned the centificate and asked for the spelling to be corrected, To Mr
Z's surprise, he was told the spelling on the full certificate was correct and he hod been
using the wrong spelling sinee birth. Mr Z showed the regisiry the extracts provided by
their affice on three separate oocasions, but was told 1o change the spelling on his birth
certificate in line with the extracts would cost him $45. Mr Z objected 10 this fee and
maintained if the extracts provided by the registrar had been correct in the first place,
there would be no need for him to change the spelling because all the legal documents
obtained since that time would have been cormect.

A reply from the registrar to a lester from this office pointed out it was not a legal
requirement that Mr Z's birth cenificate be changed to match the acquired spelling of his
name and the registrar did not have the authority to dispense with the fees. The registrar
was asked how such an error could have occurred given the original document clearly
showed Darrel as the name, Further guestions were asked about the procedures wed to
ensure extracis are at all times correct, given such extracts provided by the registrar @re
used to obtain important documents.

The registrar informed this office the service fee normally payable for amending a
registration had been dispensed with and Mr Z could obtain a corrected birth certificate
by sending $17 and returning all the incorrect certificates in his possession. Mr Z was quite
satisfied with this compromise.
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Technical and Further Education Commission

All stitched up

Two sisters enrolled with TAFE to do a Fashion Apparel Diploma Course full time at a
cost of 3800, During the first day of the course they were told about the costs they woukd
imewr for the materials to be used in the course.  They decided these costs were exorbitant
and they could not afford 1o continue.

The sisters had enralled late on being offered positions which had become available after
the normal enrolment day. At no time were they given any literature about administration
fees or tobd about the cosis which would be involved in doing the course. They withdrew
as soon as they realised it would be 100 expensive for them to continue and requested
either a full or partial refund of their enrolment fees. Letters and phone calls elicited no
chear response from the department, apart from a standard letter saying consideration
was being given to their requests,

This office made fekephone enguiries of the TAFE head office and four days Bater the
department wrote to the sisters offering a full refund explaining the nature of the situation
made it a special case. The sisters were overjoyed with the result and no doulbt will make
detailed enguiries before enrolling in such a course again.

State Rail Authority

Good PR for SRA

In February 1991, Ms H lost her red yearly rail travel pass, which was valid ontil August
1991, The loss was swiftly reported 1o the SRA and an interim ticket was issued for a fec
of $5.00.

Ms H was advised a replacement ticket would not be issued until she paid a fee of 10 per
cent of the unexpired value of the lost ticket, which amounted to $32.80. Ms H complained
in writing to the SRA stating she was not made aware of this replacement condition at the
time of purchase of the original ticket. A copy of that leter was forwarded o the
Ombudsman.

The Ombudsman declined to investigate, as Ms H had not given the SRA the opportunity
to respioand to her written compiaint.

In March 1991, the complainont récened a reply from the SEA, apologising for the
inconvenience caused by failing to advise her of the replacement conditions at the time of
purchase,

As an act of good will, the SRA provided Ms H with a complimentary ticket, allowing one
doys unlimited travel on the City Rail System.
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Bankstown City Council

Abandoned vehicles

Mr and Mrs Z complained to the Ombudsman that they purchased a Ford Laser from
Bankstown City Council at nuction for $3,880, but when they latter tried vo sell the cir they
found there was an encumbrance of $10,000 on it. Notification of the encumbrance had
been placed on the Register of Encumbered Vehickes (REVS) by a finance company and
was not discovered until an intending purchaser had made a REVS enguiry.

The complainants were in a position where they could not sell the vehicle until the debt
was cleared and, while they may have been the legal owners of the car, the finance
company still had an interest in it. Maturally, they found this situation quite worrying and
comacted the council.

The finance company said if Mr and Mrs Z gave them the same amount of money as they
had paid council for the car, then the debt would be cleared from REVS. Mr and Mrs Z
refused to pay again and both sides then threatened to take legal action against cach
other.

Mr and Mrs Z complained to the Ombudsman saying they felt it was wrong for & council
to advertise for sale a vehicle which was encumbered with a debt.

Councils are empowered by section 267B of the Local Government Act 1o dispose af
abandoned vehicles. The council must make enquiries of the Police Service 1o find the last
registered owner and to ensure the vehicle s not on the stoden vehick: index. Monpey from
the sale is kept by the council and the residue, after provision is mde 10 cover EXpenses,
must be paid 10 the owner if one turns up within 12 months. If an owner docs not
approach the council within 12 months, the money, less expenses, goes to conenlidated
FEVENE.

In this particular case, the last registered owner was contacted by council and denied all
knowledge of the car, claiming he had never owned it. He was told it would be disposed
of as an abandoned vehicle if he did not claim it. Afier correspendence from the Office
of the Oribudsman, the council decided it would in future be sensible to make enquiries
with REVS as well as the police to ensure no encumbrance was registered on vihicles
affered for sle.

The finance company agreed to lifi the encumbrance registration if they received acheque
from council for the sake price of the vehicle and council then agreed o absorh its own
cots in this instance.
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Baulkham Hills Shire Council

When council needs a push

Mr X complained the Baulkham Hills Shire Council had approved a totally ineffective
storm water drainage system for a school site next to his property. Mr X had many
discussions with the coundil engineer, who advised him 1o wait until the method of drainage
being tried on the site was given a chance to work. When there was no improvernent after
some months, Mr X wrote to this office.

It scemed council had allowed the developers (in this case a private school) to dispase of
stormwater from stage one of the development via contour drains, pending the acquisition
of suitable easements 1o drain water over downstream properties. The downstream
neighbour concerned spent about $4000 having surveys and drainage reports done.
However, the school would not compensate him for even the $1000 paid out for the
consultant fee. He then refused to allow the easement.

After negotiation, council allowed the schoal 1o change the stormwater proposals in the
next siage of development. The new method involved the use of retention ponds at the
rear of the site which would collect the run-off and theoretically allow it to disperse within
the site. The council said this was an "...innovative approach to overcome concentration
of surface flows onto downstream properties. The principles involved have been
successfully utilised for dispersal of stormwater in a bushland area at West Pennant Hills™,
In erdinary language, this means they were trying out the system and did not know if it
would work or not! It appeared the possible impact of the change of direction of the
water flow, from the original plans requiring downstream easements to the retention pond
method adjucent to Mr X's property, was not fully assessed. Council informed this office
that the engineering department was monitoring the situation.

The problem was made worse by the faflure of the school i follow the recommendations
of the Soil Conservation Service 1o increass groundeover and vegetation to bind the
underlying soil, slow the velocity of run-off and, hence, decrease the amount of sediment
washed away. Council's engincer agreed the ponds were too small and were not working
as intended. Sediment was flowing into the ponds and silting up the outlet pipes, allowing
the water 1o flow over the bank in one spot. This concentration of the water flow was
affecting Mr X's property seriously. The engineer said the bush aren would normally
absorh 60 per cent of the water landing on it and allow 40 per cent 1o flow aver the
surface. Bulldozing had changed the siteation, so that anly 20 per cent was being absarbed
and the rest was being piped onto Mr X's property.

After two on-site mectings and various correspondence between this office and the council,
an agreement was reached that no further development of the site would be permitted
until the drainage problem had been rectified, either by the use of greatly enlarged

Cuse Notes




241 Annual Report 1991

retention ponds or by the purchase of easements downstream as provided for in the
original development consent. The council refused development consent for the next stage
of the school's proposal and Mr X was then approached regarding a drainage easement.
Mr X was satisfied the council would not have resisted the pressures being exerted by the
school without assistance from this office.

Broken Hill City Council

A matter for grave concern
Broken Hill City Council had the misfortune to administer Broken Hill Cemetery.

The Ombudsman received a complaint from members of the X family that other members
of that family had, against their wishes, caused to be interred in the family plot the ashes
of a family member estranged from those already buried in the plot. They further alleged
the marble accoutrements of the plot had been damaged in this process.

The complaint was council had falled to oversee the cemetery adequately and, in
particular, council had failed to consult sufficiently before consenting to the burial of the
subject ashes,

Council’s letter in reply stated, in part:

Approval to the interment by Mr (X) was not sought beciuse he was not known 10
council as & party to the matier in the first instance.

It is acknowledged that consensus before granting of permission to inter would
possibly have eliminated some disputation.

It is respectfully suggested however, that in such matters, family consensus should
be reached before any approach to council.

Otwiously on occasions what appears 1o be simple and straightforward may be
complicated by matters beyond council’s abligation or ciapacity to rescarch,

Preliminary inquiries revealed the invalvement of solicitors, representalions 1o mortuary
masons and an extremely complex family history. Ultimately, the matter seemed likely to
turn on the question of the menial competency of one elderly family member to give
consent,

The Ombudsman determined, on the face of the matter, council’s sdministration had been
adequate in all the circumstances and it was not fair 10 expect council to arbitrate on all
the sensitive social, historical and medical ssues involved.

Formal investigation was declined.

Case Noles



Annual Report 1991 242
Gaosford City Council

When is a quarry not a quarry?

In February 1990, a member of Parliament complained an behalf of an arganisation about
the illegal operation over many years of a quarry in South Waoy Woy and the Gosford City
Council inaction. The main claims were:

» council had been aware for the past eight years of the fllegal operation of a quarry
behind the Woy Woy Abatioirs;

L in 1984, Council had granted permission for restoration works associated with the
abattoir site works, However, although six halfyearly progress reports were
required over 1985-1987, only one had been submitted, in April 1985;

. in 1986, Council had authorised its engineering department to purchase gravel
from the quarry and purchases took place over the next twelve months

- council had further stipulated the quarry operation cease in December 1988 hut
had not enforced this; and

L council’s actions and inactions in relation 1o the quarry had resulted in increased
siltation of Correa and Horsfield Bays and the Way Woy inket,

This office made detiled enquiries of Gosford City Council and eouncil's Tesponse
included a six-page history of the excavations at the site since 1972. The current position
was that a development application to undertake a quarry had been lodged by the quarry
owners in November 1980 and was being sill assessed,

The Ombudsman concluded although there was prima facie evidence to support the issuing
of a notice of investigation under the Ombudsman Act, this action would not serve any
useful purpose at this stage for several reasons. Firstly, it is rarely feasible 1o investigate
events which occurred as long as ten years ago. Secondly, such an exercise would probably
nat represent the most efficient and productive use of this office’s resources. Thirdly, the
conduct at issue, that is, council’s failure over several years to terminate the illegal
aperation of the quarry, had already ceased. Finally, the Ombudsman doubted whether
recommendations which could be made would negate the effect of council’s inaction aver
the years.

Despite his decision not 10 formally investigate this mateer, the Ombudsman expressed
his. grave concern about it. [n his letter io council he wroie:

It appears from 1972 10 mid-1984 council approved several development
applications ostensibly relating to the abattoir only. However, towards the end of
this period it is clear extraction of material began, since in July 1984 a council
inspection revealed the existence of an extractive industry. Council states
excavation began between 1980 and 1982, Council directed in July 1934 that the
quarry operation cease and required advice on restorative measures. The Oprators
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took four months 1o reply to this initial approach by council. The next three and
a half years were characterised by communication delays on both sides, the
operator's failure o provide progress reposts as required and council's apparent
failure both to follow up these requirements and to verify whether work in progress
was restoration or continued quarrying. Within this time, afier allowing a two-year
perind for restoration work, council then agreed to n years's extension, but does not
appear to have followed up a request for a statement from the operators after six
months. It also let a further six months elapse after the expiry of the extension
period before taking any action,

Following legal advice in May 1988 a stop work notice was fssued and,
subsequently, a plan of management approved extending over eighteen months.
Since then, council's overall management of the issue seems to have been somewhat
more decisive, although it did not decide until January 1990 that the restoration
work hkad not conformed to the plan of management. | believe council is still
considering a development application in connection with the quarry, lodged in
November 1989, and there has been no excavation since January 1990,

It appears over the whole period in question council allowed excessive time to
elapse within and between stages in this matter. Furthermare, it appears council
did not adequately enforce stop work orders or reporting conditions attached to
approved work, nor adequately supervise that work, including taking reasonable
stefs to ensure restoration work, nod quarrving, was carricd out.

The Ombudsman asked for details about the current status of the quarry site and o
proposal for future action within a specified time frame.

Council wrote speedily to say no quarrying was taking place and siltation and
sedimentation controls were being maintained to the satisfaction of council and the State
Pollution Control Commisséon. Five months later, council informed the Ombudsman the
development application had been refused. The Ombudsman is now seeking advice about
restoration measures on the quarry site.

A council duped by a developer

A developer managed to get a canal development through Gosford City Council without
the matter being considered at any stage by council as a canal development. Normally
proposals which involve canals or waterways have 1o be considered as designated
development and require & different procedure for approval by council which is much
maore stringent than other proposals,

Documents on council files gave no indication the development was a canal development,
even though the submitted plans clearly showed canals on three sides. The problem began
when the developer 1ook the liberty of enhancing an existing open shallow drainage ditch
of five metres width into o channel 11.5 metres wide with a water depth of 1.7 metres and
a major two metre high rock retaining wall with boat recess access!
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The problem was compounded because the developer was in fact complying with the
conditions of consent applied to the development by the engineering department 10
provide adequate drainage for a low lving site. Council had approved the apphication for
a cluster housing development subject to several conditions, one of which included a flood
hazard study. This study was undertaken by the developers own consuliants who
recommended the adjoining drainage channels be widensd and deepeped. The
development was approved without a full realisation of the consequences,

The planning depariment of council thought because the huge drains were already in
existence a condition requiring them to be widened and deepened would be okay. The
main concern appears to have been to ensure the capacity of the canals was increased to
compensate for the extra [l placed on the site 1o improve the soggy conditions and bow
Iying nature of the site. The planning department never realised this requirement would
turn the drains into canals, so the study and s recommendations were approved by council
without any person in council lasoking at the overall impact the proposal would have on the
dowmstrenm wetlands,

One of council’s internal memoranda saids

From am emvironmental perspective, the establishment of a canal development
without dee consideration & an ecological time bomb.  Insufficient tidal flushing
within the current channel will result in the canal becoming ecologically dead,
resulting in offensive odours and possible health risks.

A complaint was made 10 the Ombudsman, but by this time there was litgle that could be
done 1o rectify the problem. One of the problems with developments such as this is cach
separate council department looks ot ssues which concern them only and no one particular
officer was empowered 1o look at the overall effect of the proposals,

Council told the Ombudsman it would be very cautious in its consideration of any future
development of a similar noture and councl had accepted in principal a study of the
downstream wetlands area would be required before further work was done,

Kiama Municipal Council

Life on the farm

Mr and Mrs O complained Kiama Municipal Council had failed to inform them of their
entithement to apply for farmband rating for their property &t Jamberoo. They claimed
there wog no mention of the availability of differential rote charges in council’s annwal
repart or on the actual rate notices, They also claimed they were not advised there was
a farmland rate when they quersed their raes with council. As a consequence, they were
charged general rates for their property during the 19590 rating period.
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Mr and Mrs O purchased their property at Jamberoo in Augus: 1988, Applications for
farmland rating must be made before 30 September in the year preceding the rating year
or, if council so determines, no later than 31 December of the preceding year. 'When an
application for farmland rating is granted, the approval remains in foree until the land
ceases 1o be farmland or the ownership of the land changes.

Under the Local Government Act, council is required to advertise its rate charges and
estimates of income and expenditure before making any rate. Council fulfilled this
requirement by advertising its differential rate charges in the Kiama Independent on 13
December 1989 and publishing an amended notice on 31 January 1990,

The notices were published afier the 30 September deadline and the first of the notices
was published only a few weeks prior to the final date for receiving applications for
farmiand rates, while the amended notice was not published until after that dawe, The
notices themsalves did not provide any information concerning the statwtory requirements
relating 1o the lodging of applieations, the criteria on which such applications are
determined or the process by which 1o apply. Council acknowledged other than
responding to verbal inquiries, no further information was supplied to ratepayers
eoncerning their entitlement to apply for differential rating.

Although there is no statutory requirement on council 1o publish further details, council
acknowledged its responsibility to ensure adequate information was provided. The town
clerk stated:

Couneil is totally committed to its public participation and consultation processes
and is keen 1o ensure ratepayers are well informed of the affairs of the council
Unfortunately, in this particular instance, it appears to have fallen shon of the
standard council has set itself.

Council determined Mr and Mrs O would be reimbursed the difference between 199
general and farmland rates on their property. They also advised this office of the
procedural changes they intended 1o make to ensure ratepayers are notified of their
entitlement to apply for farmiand rating. Those changes included:

® publishing & notice in the local newspaper prior to Seplember 1991 advising
ratepayersof the farmland rating provisions and the manner in which an application
miay be made;

. sending letters 1o new ratepayers following the receipt of a Notice of Transfer
advising them of the differential rating system; and

L ssuing section 160 certificates in sespect of land in receipd of the Farmiand
differential rate which will include a notation that the rate notice in the ensuing year
will be issued on the general rate, unless an application is made prior 1o the 31
December.
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Marrickville Municipal Council

Wish you were here...

Ms B owns a property in the Marrickville Council area and while she was overseas a notice
was issued to her concerning a building application (BA) in connection with the adjoining
property.  Following the arrival of this notice, Mr Y wrole to councl advising them he
held Power of Attorney for Ms B in this matter and requested all future correspondence
be foraarded to him. At a council meeting it was decided 1o inspect the premises prior to
making a decision on the BA, Notice of this inspection was sent 10 Ms B at her address
and a copy was faed to Mr Y.

Following the inapection, council deferred approval of the BA pending ocriain
pmendments to the plans. A few weeks afier council’s decision 1o defer, the owner of the
sdjoining  property issued the council with a Motkee of Appeal tw the Land and
Environment Court and o complaint concerning dampness on the common wall of the
property. The dampness issue was raised with Ms B by letier to her residential addness
and advised an inspection was required. Mr Y was not informed of the complaint or the
inspection. The inspection was able to take place as, fortunately for council, Ms B's
youngest son wiss at the premises on the day in question, He reminded council officers his
mother was still oversens,

A short time after the inspection, a letter was sent to Ms B's residence advising her revised
plans had been submitted for ker neighbour's house and the plans could be inspected and
comments made within seven days of the date of the letter. Mr Y was not sent a copy of
this ketler. Approximately one week afier the expiry of the seven days allowed for
commenis, Ms B's son contacted council. He was informed of the revised plans and told
a submission could still be made for the council meeting 1o be held in a week's time. Ms
B's son viewed the plans and provided advice to Mr Y who then faxed a submission to
council the day before the council meeting. That facsimile was, however, wrongly directed
upon its receipt at the council, to the town planning section and was not taken into
consideration by the council when it approved the revised plons,

After investigation, this office concluded the council was aware a power of attorney for Ms
B existed and it had failed on three occasions to provide Mr Y with relevant notifications
concerning Ms B's property. This failure prevented Mr Y from fulfilling the obligations
Ms B had placed on him when she gave him the power of attorney.  Further, council had
failed to adecuately deal with the facsimile submitted by Mr Y, prior to the council
meeting.

Following the Ombudsman’s recommendations, councl advised changes of address and
power of atiormey notices now will be natified tw all relevant stafT, hekd on the appropriate
files, noted on computer records and stamped on file covers. As well, council has
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improved its adminisirative procedures for dealing with incoming facsimiles, particularly
those relating to matters under consideration at upcoming council meetings.

Wingecarribee Shire Council

Unreasonahble delays

The complainant’s solicitor wrote to this office contending Wingeearribee Shire Council
had failed to reply to correspondence about his client’s claim that certain water rates had
been unlawfally vied.

There was no evidence about the guestion of legality of rates, just the lack of
correspondence from council was causing hardship.

This office welephoned council who said they would reply to the correspondence. Mearly
five month's later, council had still not responded.

The solicitor then recontacted this office and this time & writién inquiry wits made to
council asking how council answers correspondence and how long it takes,

Council then responded to both this office and the complainant’s solicitor. Council
apologised 1o the solicitor for its delay in finalising the matter which they stated had been
caused by problems associated with examining the broader issue of council levying water
supply and sewerage rates on similarly affected properties throughout the shire.

Wallongang City Council

Too much noise

The complainants live in a house opposite a function centre. That centre is owned by
Wollongong Council which hires it out for weddings and other parties. Since 1987, the
complainanis had been in contact with council about noise, which they believed to be
excessive, coming from the centre. Consequently, conditions were incorporated in the
terms af the hire of the centre to minimise the nodse.

As a result of a further complaint in early 1989, council undertook a noise level assessment
and, although it was not established that the noise was offensive as defined under the Noise
Contral Act 1975, council tried to arrange for the installation of more noise monitoring
equipment from the State Pollution Control Commission. That, however, did not occur
as agreement could nod be reached with the complainanis,

After a further complaint, later that year, council advised the complainants they should
contact councils caretaker whenever they believed the noise 10 be excessive.  This was
done on a number of occasions, but the complainant said frequently the caretaker would
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refuse to speak to him and he was then forced o call police. On the other hand, the
carctaker took the view the noise did not constitute a nuisance.

The following year arrangements were made to undertake a further series of noise level
assessments in the presence of the complainants. Consequently, acce ptable levels were set
for all equipment, such as the pubic address sysiem and amplified music system operated
at the centre. The noise levels, however, would be monitored by the manager. As a result
of further complainis in December 19940, council carried out a survey of all residents within
the immediate area, including those located on either side of the complainants’ house.
One resident indicated noise was occasionally excessive, but had not considered
complaining 1o council No other people within the vicinity had complained 1o couneil.

Finally, in March 1991, because they were still not satisfied, the complainant wrote o the
Ombudsman. This office was provided with information about council’s previous actions
and their further offer to construct a suitable fence within council’s property 1o screen the
premizes, Couwncil also provided an officer to investigate and to take any action necessary
as u result of any further complaints.

A copy of this infarmation was forwarded to the complainants together with a request for
any comments they might have, In their response they said:

Regrenably, since receiving vour leter, we have been subjected to further intrusive
noise and took the action recommended by council and contacted couneils
representative, whom we invited inside the house, At his request, we closed the

Case Moles



249 Annual Report 1991

front and passage doors and turned up the television, Despite the nobse sl
penctrating, he was not willing (o say it was exoessive or intrusive.

The Ombudsman decided, in view of council’s offer to install monitoring equipment and
to construct a suitable fence on its property, there was no point taking the complaint any
further.

Upper Macquarie County Council

Excessive noxious weeds
Mr X and his neighbours complained to the Ombudsman that a county council and a local
council had taken no action against a lndholder who had excessive noxious weed growth

4an his property.

Enquiries made by this office found the county council was responsible for eradication of
nowious weeds in the district and was in fact aware of the problem. However, the county
council did not believe it could do anything about the problem at this stage; although it had
the authority 10 enter and eradicate weeds on a property, it had no power to recover the
costs invalved, A fault in the Local Government Act does not allow the eosts to become
a charge on the land, as say, with outstanding council rates. Any future purchaser of the
land would not be obliged 1o pay any outstanding charges for weed erndication.
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The county council said it was prepared to eradicate the weeds if it could eventually
recover its costs, |t had previously prosecuted the eompany who owned the property and
had costs awarded in its favour by the court, but had not received any money because the
company is in receivership.

The Ombudsman decided there would be no merit in investigating the matter as there
were already proposed changes to the Local Government Act which would cover any
recommendations this office could make,

COMPLAINTS ABOUT FOI

Depariment of Corrective Services

The first FOI complaint formally investigated and taken 1o final report stage was a
eomplaint against the Department of Corrective Services, made by a former employee of
that department. Ms Z had applied to the department for a copy of a research paper titled
“Rode Problems, Attitudes and Training Needs of Junior Prison Officers”. The repon was
produced in 1983 by the Research and Statistics Division of the Department of Corrective
Sarvices.

In the determination of Ms Z's initial FOI application, access to this document was refused
for the following reasons:

. the document came into existence more than five years before the commencement
of the FOT Act (this is a ground wpon which access may be denied); and

L the contents of the report are very much out of date and to release it provides no
opportunity to place the findings in the context of changes that have occurred in
prison officer training since 1983,

The internal review upheld the original determination, but included the Schedule 1
exemption clause relating to documents affecting the conduct of research, ax another basis
1o refuse access. However, no facts, reasons or references to the sources of information
were provided to support the use of this exemption clause,

Ms £ then asked for an external investigation by this office.

The Director General’s response 10 the notice of investigation included the following
arguments 1o support the earlier decisions (o deny access w the document:
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. a5 there have been significant changes in prison officer training in the past two
yeurs, release of the report could adversely effect the recruitment of prison officers;

L without knowing Ms 2% reasons for requesting the repart, it is difficult to compare
positive and negative aspects of release; and

L it would be justified to refuse access to the report, if it s 1o be wsed in any way that
would see iz contents become peblic or used against the department,

In his report the Ombudsman accepied this document was created more than fve years
prios o the commencement of the FOI Act and, therefore, the department had the
discretion to decide whether or not this document should be released.  However, he
pointed out the objects of the Act stipulate the discretions conferred by the Act must be
exercised to facilitate and encourage the disclosure of information. Guided by this
principle, each of the reasons put forward by the department to justify its use of the
discretion to refuse access was examined, The Ombudsmun found none of the arguments
could justify suppressing the relense of the document. The depariment conceded and the
document was rebeased to the complainant.

Martime Services Board

Mr G lodged an PO application with the Maritime Services Board for eertain documents
held by the board. He recemved & receipa for his 330 application fee and a letter from the
board siating he would be advised of the result of his application within 45 days; that being
the period of time in which authorities must respond 1o applications under the FOI Act.

When Mr G did not receive o reply from the M5B within this period, be sought an internal
review, in line with the provisions of the Act, enclosing a further 530 fee, Again Mr G did
ned receive a reply from the M5B and, more imporianily, hod not been given access 1o the
documents he wanted,

Mr G subsequently complained 1o the Ombudsman. The M5B told this office Mr G's
FOI application had been filed and marked o5 a refusal to gront access 1o the documents
sought, The gross error of the M5B's procedure in this instance was pointed out by this
office, The MSB said Mr G FOI application would be re-examined immediately,

As a result of the examination of his FOI request, Mr G was subsequently granted sl the
docurments he wanted and also received a refund of his 530 internal review fee. Needless

to say, Mr G was happy both with the outcome and the role of the Ombudsman.

It is hoped in future M5B will significantly improve its processing of FOI applications.
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COMPLAINTS ABOUT THE DEPARTMENT
OF CORRECTIVE SERVICES

Winter weather
The winter of 1991 has been remarkably mild. Inmates at Goulburn Gaol would say that
was fortunate because they are no longer allowed certain items of eold weather clothing.

Under the much discussed property policy, woollen scarves and beanies are not allowed
in N5W prisons. An inmate can have a broad brimmed cloth hat, a jacket and can buy
electric blankets and doonas, but those things that might make a cold evening in the yards
bearable are not available,

The Ombudsman has examined the property policy and determined it constitutes a
decision by the then minister, Mr Yabsley, and as guch is outside the jurisdiction of this
affice.

Creative action

A group of koories a1 Goulburn gaol decided the colourful but tasteless statue of an
Abariginal with a spear at the gates of the prison did not accurately represent their
aspirations and complained about it to prison officials,

The initial response of the gac] was to paint the statue white!
When the Ombudsman made enquiries it was found the statue had been removed.

Room service lacking

An Asian prisoner complained about the practice of some prison officers who used their
feet 1o kick the prisoner’s food into his cell. He said this habit was wotally objectionable
behaviour in his culture and asked if the Ombudsman could do something.

The complaint was eriginally discussed with the superintendent who also found the practice
objectionable. He undertook 10 raise the matter in the staff bulletin and 1o reinforce the

issue by mentioning it a1 o staff meeting. The matter was considered resolved at ihai
stage,

Some months later, the Ombudsman received a petition from 47 prisoners from the gaol
complaining centain olficers contineed to kick food into their eells.

The superintendent was nsked what action he had taken and what other action he
praposed in light of the new complaint. He responded by saying the previous action
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appeared not to have produced the desired results. The matter also had been recenily
raised with him by the official visitor.

The superintendent said the prisoners alleged the officers were using their fieet 10 kick
food into the cells while the officers alleged they only placed it in the cells with their feet.
The superintendent said neither action was aceeptable behaviour.

He counselled two officers whose names had been reported to him by the official visitor
and akso issued a new procedure to prevent a repetition. The problem appeared to be an
issue at breakfast time, so the new procedure required prisoners to get out of bed and
collect their breakfast from outside their cells in the morning. The direction 1o staff also
indicated the kicking or placing of food for inmates inside cells by the use of feet was an
unacceptable practice.

Smile...or lose your licence

A prisoner complained the RTA" new guidelines for photo drivers, licences discriminated
against prisoners and meant they had to let their licences lapse. Under the old system,
prisoners could renew their licences each year by simply sending in the renewal fee,

The imtroduction of photo licences brought with it a new set of guidelines for identification
that prisoners cannot meet. If their licences have not been renewed within two years,
prisoners must undertake a driving test 10 regain their licence,
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The prisoner argued the RTA should relax its identification guidelines so prisoners could
send a photo, with a statutory declaration signed by prison officials o verify the identity of
the prisoner, and they should be allowed 1o renew their Beences without pennlty.

While the Ombudsman was sympathetic to the plight of lang term prisoners who would be
incanvenienced on release by the new procedures, he agreed with the RTA the system
wits nod discriminatory since any other driver whose licence had apsed for more that two
vears had 1o undergo the same process as ex-prisoners, that is, a driving, knowledge and
eye test. The Ombudsman formed the view the purpose of these restrictions was to
improve public safety on the roads and the public good outweighed the inconvenience for
individual drivers,

Semantic lessons for prison visitors

Ms H wrote to this office complaining about an order, made by the Executive Director
of Prisan Operations, restricting her to box visits. The restriction was imposed on the basés
that she had supplied false information to the visiting section and because she was under
the age of eighteen.

Ms H, who was sevenieen years of age, stated she had been living in o de facto relationship
with Mr T, at his parent’s home, up until the time Mr T was imprisoned. According 1o Ms
H, the false information she provided was she described her relationship with Mr T as
spouse, riuther than de facto.

Being a minor, Ms T would only have been permitted 1o visit Mr T in the company of
ancdher adult, unless she was able to establish that Me T was her de facto. Our inguiries
revedled Ms H had visited Mr T on numerous occasions, visiting either alone or with Mr
T's mother. She used her driver’s license to obtain er visits and this, of course, had her
date of birth on it. It appears Ms H made no anempi to mislead prison staff in regard to
her age and any oversight in that area was attributable 1o prison staff,

According to the information provided by the department, the alleged false information
was that Ms H stated on the visitor's form that her relationship to the prisoner was spouse
whereas, when later interviewed by [IL officers, she described herself as his girlfriend, To
add to what already amounts to a heinous misdemeanour, on previous visits Ms H
described herself as Mr T's wife and de factio, a5 well a3 describing Mr T's mother as her
mather-in-law.

According to the Corrective Services Procedures Manuzl a prisoner's immediate family
lor the purpose of contact visits is to be regarded as "a prisoner’s spouse (including an
established de facto relationship) parents, children and siblings..”. Clearly it is the
intention that the definition of spouse includes de facto relationships.

Upaon review of this matter and advice from the department’s Legal Services Division,
the department decided to revoke the order restricting Ms H to regulation or box visits
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and o permit her 10 visit Mr T, unaccompanied by an adult, if she produced a statutory
declaration affirming her de facto relationship with Mr T. Mr T, however, had been
rebeased from prison prior to this decision being made.

COMPLAINTS ABOUT POLICE

Stay wnder .05 or ... rest for awhile

An NEMA patrolman observed a vehicke which he believed to be a police car driving
erratically on the F5 Freeway near Campbelltown and in the surrounding area, He
reported the matier immediately at the bocal police station, as he believed the persons in
the car were skylarking and driving in & dangerous manner.

" DereenvEs UNERZ coveER T

- DETECTIVES UNDER
THE MEATHEK .

Several hours later the same vehicle was noticed by the crew of a Campbelltown police
vehiche in the Airds area. The local police approached the vehicle and identified the o
pclice officers in the car, a detective sergeant and a detective senior constable from the
Sydney area. According to the detectives, they had driven out 10 Campbelliown Bowling
Club 1o meet an informant, They hod just dropped the informant off a1 Airds when they
civme (o the attention of the kocal police. The detectives explained they were unfamiliar
with the area, so the local police offered to show them the vy,

The local police then noticed the detectives’ vehicle falling hack and veering from side 10
side. They again stopped and approached the vehicle, At this stage the driver showed
signs of being heavily intoxicated and admitted he hod been drinking. Both detectives
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were then driven back to Campbelltown Police Station where they were left 1o sleep in
their vehicle. They were not breath tested.

Four to five hours later, in the early hours of the following morning, the vehicle driven by
the same detectives was checked on the radar exceeding the speed limit while travelling
along the F5 Freeway and Hume Highway towards Casula. The highway patrol officers
also formed the opinion the driver had been drinking. Again, he was advised to park the
vehicle and rest for a few hours, which he did.

Court proceedings were instituted by the department against the driver of the vehicle,
He was convicted for driving under the influence, fined $300 and disqualified for driving
for six months. He also was convicted of exceeding the speed limit and fined a further
$120.00. Both detectives were paraded and severcly reprimanded by the department in
relation to this matter.

Although the ather police involved in this mater ook appropriate action to prevent the
detectives from driving their vehicle while inebriated and reported the incident 1o their
supervisors, on neither occasion was the driver subjected to a breath test. These officers
were also counselled in relation to the matter.

An informal chat

Mr A's trial was to be heard in court in February, The trial proceeded and, in due course,
the jury retired to consider its verdict. The day after the jury retired, a successful
application for Use discharge of the jury was made by counsel for M A

Mr A, through his solicitors, complained 1o the Ombudsman that:

L a juror had discussed the case with o police officer one week inta the trinl: and

L the charge being defended by Mr A had no basis other than as vengeful conduct by
the police against Mr A for previous problems.

The latter allegation was nol investigated by the Ombudsman as the matter was raised in
the court dealing with the trial. The Palice Service investigated the first allegation and
during that investigation Mr A's solicitors alleged that Detective Sergeant W knew about
the conversation in question for some time and withheld this knowledge from the Crown
Prosecutor. Sergeant W was the police officer nominally in charge of the investigntion
agninst Mr A and Mr A's solicitors alleged Sergeant W only raised the matier when it
appeared the Crown was losing the case against Mr A, This further allegation was
included in the police investigation.  If established, this further allegation could have
amounied 1o @ conspiracy on the part of the police involved to pervert the course of justice.
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In the police investigation Constable A siated he went to the local hotel while off duty.
At the hotel he met a Mr B whom he had known for some time. Mr B told Constable A
he was on jury duty and sad;

Tts a bloody waste of time, | could be eaming heaps more laying bricks. [ could be
there for & long time and the bloke’s guilty. The big fellow, the policeman made a
few mistakes in his statement.

Constable A realised he should not be talking to Mr B and then said to him:
[Wir B] you shouldn't be talking to me like this.

Constable A then left the hotel. He spoke to Detective Sergeant D and Sergeant W and
related his conversation with Mr B, Later Sergeant W casually mentioned the comersation
1o the Crown Prosecutor, He stated he did not do this earlier as he thought the comments
made by Constable A were casual and not official. Sergeant D stated that he did nom
report the matter to the Crown Prosecutor as he did not think it was necessary.

The Ombudsman considered the materials provided through the police investigation and
Police Instruction 79.23 which provided at that time:

Police should refrain from speaking to jurors either before, during or after wrials,
especially in country centres where jurors may be well known personally to police,

The Ombudsman noted, in the event such a conversation did take place, there was no
requirement that the officer inform the Crown Prosecutor appearing in the trial. As
contact of any sort between o juror and a police efficer will almost certainly lead 1o a trial
being aborted, the atsence of such & requirement 15 af greal importance,

Having considered the matter, the Ombuedsman found the conversation was in breach of
instruction 79.23. However, given Constable A terminated the comversation in question
as soon as he realised Mr B was a juror, the Ombudsman determined it would be
unreasonable w find the complaint sustained against him.

The Ombudsman could not determine whether Sergeant [ and Sergeant W had
deliberately withheld from the Crown Prosecutor their knowledge of the conversation,
until they believed ihey would lose the cose, The Ombudsman decided not 1o investigate
this isue beeaise e believed it would not produce any new evidence, Therefore, thit
aspect of the complaing was deemed to be not sustained.

In his final report, the Ombodsmon recommended instruction TR23 be reviewod
immediately. The Ombudsman recommended the Commissioner consider, firstly, requiring
the officers 1o report any conversations they may have with jurors and, secondly, advising
those officers as 1o whom such comersations should be reporied.
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On 13 April 1991, the Ombudsman received from the Police Service a copy of cireular no
91/25, dated 11 February 1991, notifying officers of additional paragraphs of instruction
79.23, being amendments to that instruction. In the circular, Mr Avery, the Commissioner
at time, acknowledged that the instruction did not adeguately cover the situation in
question. Where such conversations did take place Mr Avery stated:

It is incumbent upen the police officer concerned to repart the incident as a matter
of urgency through the normal channels for the information of the appropriate
instructing officer.

The amendments to the instruction, appearing in the circular, provide:

When Police discover that they have had a conversation, with a juror, regardless
of its subject or whether before or during a trial, the officer concerned is to
immediately make a written report of the circumstances and text of the conversation
10 the commander of the patrol where the eourt is sitting. Such a report should
include the identity of the juror and the nature of the trial where known,

It will be the responsibility of the patrol commander, or the person acting in that
Pposition, to ensure the report of the incident is brought to the immediate attention
of the appropriate instructing officer.

Mr Avery directed officers to comply with these amendments and also advised that an
amended instruction was being printed. As the amendmenis clearly direct officers 1o
report conversations they may have with a juror and direct officers to whom they are 1o
report such conversations, the Ombudsman regards this action as complying with his
recommendation on the matter.

James Bond or Arnold Schwarzenegger?
For fans of tough police action films, the scene is easy 1o visualise,

A car sereeches along the streets of Coolangatta at high speed, making illegal turns and
forcing other drivers to swerve and brake. The car lurches onto the highway in the face
of several lanes of oncoming traffic. It brakes, mounts the median strip and roars off into
the night at tremendous speed. A shaking fellow driver reports the incident 1o Gold Coast
police, who broadeast a general alert.

Seventy minuies later and some 115 kilometres away Senior Constable R, of the
Queensland police, was performing routine and uneventful radar duty, He and his fellow
officers ohserved a car approaching at high speed. He signalled it 10 stop, which it did,
engine noticeably smoking. The driver climbed out; Constable F, of the NSW police. He
claimed to be on an urgent undercover mission for the NSW police. He showed
appropriate identification and was allowed 1o proceed unmolested once his identification
had been noted.
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In the fullness of time the Gold Coast report (which referred to a car with the same license
plate as the one stopped by Sendor Constable R} was collated with that of Senior Constable
R, and bodh were sent to the NSW police, who in their turn referred the mater to this
office, with the offhand suggestion that the matter should be dealt with as an internal
managerial issue by police. This would have had the effect of excluding the Ombudsman
from any role in the subsequent investipation. This supgestion was refused; the
Cmbudsman took the view that the complaint raised at keast the possibility of a serious
misuse of office.

When Constable F was guestioned about the life or death mission which had caused him
iy hurile through Queensland residential areas at such speeds, his story began to unravel.
He denied he had todd Constable B he was on duty, He claimed 10 have permission 1o
drive to Brisbane tosee friends. He claimed this permission had been given by a Sergeant
H. Mo sergeant of that nome was connected with any operation in which Constable F was
irvolved. When this was pointed owt, be said it may have been Sergeant 5. Again, no such
sergeant was connected with his operation. It was pointed out that none of the car diaries
and other documentation which he had flked out concerming his trip accurately reflected
his purported movements or those reported by Queensland police. His explanations,
though Muent, were no more convincing.

This information having been obtained by police investigation, the matter was refermed
by police for legal advice to the internal Legal Services Branch of the (then) Police
Department. That Branch had arrived a1 the view that Constable F should be charged with
misconduct for mimor administrative offences 10 do with the use of the vehicls, but
aliegations that Constable F had falsely pretended 1o be on duty and had driven
dangerously were o0 expensive and to tenuous o proceed with

The Ombudsman took exception 1o this advice and urged that additional, independent
legal advice should be obtained. The Ombuedsman also identified deficiencies in the police
investigation of the complaint and required that these should be remedied,

Im & letter 1o the Commissioner of Police dated 11 May 1990 the Ombudsman said:

1 am most concerned that the department ks chosen again ta lay trivial charges
and not pursue the more serious ones, particularly when the evidence supports
sefious misconduct..the argument has been proposed that the costs involved militate
against bringing Queensland police to Svdney. In my opinion this is a specious
argurment, because o by trivial charges is more of a waste of resources than o deal
with the maner properly.

[n the event, additional charges were laid and the Police Tribunal found the constable
guilty of five charges of misconduct. The Commissioner advised the Ombudsman that
Comstable F was (o be the subject of disciplinary sction and 1o be fined,
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The case once more highlighted the inadequacy of internal legal advice provided to the
Folice Service, as well as weaknesses in the investigative process. It appears that if not for
the intervention of this office, the Queensland palice crucial to the inguiry would not have
been interviewed

"Well...the door was open..."

On the afterncon of the 29 August 1990 four prisoners including prisoner E, a fermale,
were escorted from & country police station to the Sydney Police Centre. They arrived
there about &.10pm.

The prisoners were escorted to the cell complex where they were searched and processed.
Sergeant F was on duty in this area, as supervisor, with a number of other very junior
police vnder his command. While the new prisoners were in the reception area another
female prisoner was escorted to the toilet. When the female police officer H returned with
this prisoner she asked where prisoner E was.

Prisoner E had escaped by simply walking out of the complex through a door with a faulty
mechanism. This fault was known previcusly to Sergeant F. The sergeant had a duty as
@ supervisor toensure the safe custody of all prisoners and the responsibility of supervising
the duties performed by the junior police under his control,

The sergeant was paraded before his district commander and reminded of his duties as a
supervisor. The junior police under his control on that evening were not penalised in any
wary, [twas clearly the sergeant’s responsibility to monitor the situation in this critical area
of a large holding station and 10 identify and 1w rectify any weaknesses in the security.

Sticky Mngers

A report was referred 1o this office concermed a drug squad officer from a country area
who was required 10 convey a large quantity of drugs 1o Sydney for analysis. Arriving in
Sydney afier the closure of the Government Analysts offices he felt secure in leaving the
drugs securely locked away at the Sydney Police Cenire.

Alas on arriving the next morning to retrieve the drugs he found they had been interfered
with and an amount was missing. His check revealed a large jor of hashish ofl had been
opened and it 5l bore the sticky fingermarks of someone on the outside of the jar. An
investigation followed his re port which faiked to identify the officer responsibie for the theft
of the drug, but it did disclose serious deficiencies in the police department’s procedures
regarding the security of drugs.

At about the same time the theft of a quantity of marijuana from Marrickville Police
Sation demonstrated further the problem and the deficiencies in security regarding drugs.
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This obwvious lack of security resulted in the Ombudsman making recommendations that
would significantly enhance drug security procedures. These inclsded the introduction of
a sclection criteria as to which police stations would hold drugs, that a safe be installed in
a secure arca to hold drugs and, importantly, the use of wo individual bocking systems
which would mean that no officer on his own coubd hive access to the drug area,

The Minister for Palice and Emergency Services regarded this as an important issue and
consulied with the Ombudsman regarding his report. The result is thai the Police Service
has now reviewed arcangements and greatly enhanced security by changes to procedures
and the provision in police stations of purpose built safes designed for the retention of

drugs.

Who's the odd one oul?

After the completion of a trial of two persons accused of assault and robbery, the trial
judge directed a copy of the transcript of the trial be forwarded to the Commissicner of
Police for investigation. The judge was critical of the method the: police involved used 1o
identify the two accused and commented °...the police made a terrible botch of what should
have been powerful evidence,”

It was disclosed by the subsequent investigation that two aboriginal persons had been
detained by police following an asault and robbery, The detective sergeant in charge of
the case did not hold an identification parade for these persons because of the difficulty
of linding sufficient persons of similar description at that time of night. The sergeant then
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left the station to make further enquiries aboul the matter leaving these two persons in
the charge of Constable P.

The constable then decided 10 have the witnesses view the two persons "to confirm their
iwo carlicr sightings” of these persons.

The persons in custody were asked if the witnesses could view them and the constable
says they agreed 1o this, The witnesses were then shown to the room where two aboriginal
persons were seated and they were duly kdentified,

This ientification of the accused persons concerned both the judge and this office. Police
instructions are specific regarding identification parades, being based on previouws court
decisions and regquire not less than five other persons of similar age, height and appearance
be present. This is meant o ensure a fair ientification.

The constable reasoned that the persons had to be identified because he didn't want to be
liable for false imprisonment. The judge concluded that sighting two Aboriginal persons
amongst police at a police station could not be deemed a fair or unixssed Kentification,
The identification was rejected by the court and the judge directed the jury to acquit the
two accused,

In hat water

The Ombudsman received a report of an investigation carried out by the Internal Police
Security Unit (IPSU},  The investigation relaied to the following allegations:

" Senior Constable P, of the Pillage Unit, was in possession of o Suzuki owboard
mor bearing no identification;

L Senior Constable P wrongfully deposed of miscellaneous property from the Sydney
Water Police; and

L Senior Constable P failed to properly record property taken into police possession.

The background of the allegations was that a council employee found vanious property
in a locker at a marina in Yacht Bay, Sydney. This property included a 15 horsepower
Suruki owtboard motor bearing a serial number 406794, Senior Constable E, also of the
Pillage Unit, and Senior Constable P collected this property, returned it to the Pillage Unit
and entered details of these items into & Miscellaneous Property and Receipt Book kepd
by that unit.

The Miscellaneous Property and Receipt Book revealed than a Mr Eric Rodgers of
Greenwich, signed his name in the book claiming as his motor 406794, This was witnessed
by Senior Constable P,

Case Motes



263 Annual Report 1991

IPSU interviewed Senior Constable P and found he had a 15 horsepower Suzuki outboard
motor in his possession. Senior Constable P advised IPSU that he bought this motor at a
market in Rockdale, He admitted the motor did not bear any serial numbers and
therefore could not be readily identified,

IPSL interviewed a Mr Z who stated he had built a house on vacant land at the address
in Greenwich and had lived there for the past 13 years, He stated he did not know of an

Eric Rodgers.

The Ombudsman decided 1o conduct a reinvestigation and required, in the first instance,
that Senior Constable P hand over the motor in his possession to the Ombudsman.

After a bong investigation that included tracking dewn the only four motors of this type in
Australia, the Ombudsman concluded that the motor in Senior Constable P's possession
was serfal no 406794, The Ombudsman recommended that the Police Service obtain
independent legal advice as to whether there is sufficient evidence for eriminal charges to
be brought against Senior Constable P in relation 1o this matier.

Diuring the reinvestigation the Ombudsman engaged the services of Mr C Anderson,
forensic document examiner, 1o examine the entry in the Miscellaneous Property and
Receipt Book, which contained the signature of Eric Rodgers and the writing of Senior
Constable P, Mr Anderson concluded it was more likely than not that Senkor Constable
P wrote the entire entry including the signature of Eric Rodgers.

The Ombudsman also recommended a review be carried out of the practice of the Pillage
Unit in handing over property to persons claiming cwnership of it and failing to record the
proaf of identification produced by such persons when property is handed over.

This latter recommendation arose from evidence given during the investigation and the
revelation that proof of identification provided by persons claiming cwnership of property
was not recorded by the unit. Furthermore, the Ombudsman was told that occasionally
property was handed over even when no proof of identification was provided. These
practices concerned the Ombudsman,

The Ombudsman has been notified by the Police Service that the Director of Public
Prosecutions intended to prosecute Senior Constable P for stealing the outboard motor,
an eight foot Brooker aluminium dinghy and a Driclad life jacket.

A review of the property handling procedures also was undertaken. The acting state
commarmder considered that, provided police instructions were followed carefully, the
problems should not arise. Obviously palice instructions were not followed in this case.
Mo amendments to the procedures were considered necessary.

Case MNojes



Annual Bepost 1991 2o

Radio days
Three tow truck operators complained that Senior Constable D transmitted a hoax road
traffic accident message over the police radio.

The tow truck operators complained that while performing their duties they all intercepted
it police radio message over their hand held scanners. The message relayed over the air
was that a four car accident had occurred at & particular location, with one car down an
embankment. The source of the transmission was a highway patrol vehicle, but the drivers
could not identify the vehicle or the police officer responsible. Each driver recalls that
words similar to standby for rostered tow were used during the transmission.

Each driver then proceeded 1o the scene of the collision and at one point the drivers
travelled together, behind each other. Each vehicle was then stopped by police who had
selup & radar area, but another privite vehicle was allowed 1o proceed, Each driver was
isued with a radar infringement notice for exceeding the speed limit of 60kph. Afier
requesting to see their recorded speeds on the radar unit they were told that the unit was
“not bocked on®.  Each tow truck driver denied exceeding the speed limit, but the
Ombudsman determined the court was the appropriate forum to determine this issve.

Senior Constable D stated that while out on patrol he asked his driver to locate a phone
box. Constable D then rang VKG and informed the radio operator he *.wis going to
brogdeast over the police radio, as an exercise, that there was & mator vehicle collision
The purpose of this exercise was to see if tow tricks were exceeding the speed limits®, He
informed the radio operator not to take any action in relation to his brosdeast, He then
returned 1o his vehicle and 10ld his driver that he was going to "...put over the air a fake
accident..”,

Constable D then set up stationary radar, broadeast the fake accident, waited for tow
trucks to approach, checked their speed, pulled them over and issued them with
infringements.

The VKG operator, Constable O, could not recall the precise information given by
Constable D, but states the only instructions be received was "...the accident was a furphy
(sic) and that | was aware of the sitvation”,

Constable D readily admitted the transmission was false and the purpose was to catch
speeding tow truck drivers. In mitigation, he stated his actions were sanctioned by his
superiors at a highway patral meeting, when he suggested he would perform such an
exercise. "There was never anything ever put on paper” but, he said, the members present
verbally "._.in ane form or another approved the idea”,

Case Notes



265 Annual Report 1991

The members at the meeting said they were ot aware that Constable D would perform
such an exercise and Inspector B said *._no covert operation in respect of tow truck
enforcement was sanctioned by myself™,

Section 65(100(b) of the Radiocommunications Act states that “..a person who, in a
transmission made by a radiocommunications transmitter operated by him ... conveys
information, with the intention of inducing a false belief that property is being, or has
been destroyed or damaged is guilty of an offence punishable on conviction by a fine not
exceeding $10,000.00 or imprisonment for a period not exceeding five years ar boly’,

The Legal Services Branch found that Constable D committed a technical and minor
breach of the section and stated that "the costs involved in prosecuting this matter would
far outweigh the nominal penalty likely to be imposed”. Counselling was considered a

more appropriaie penalty,

The police department found this issue sustained and & comment was made that Constable
D's *...actions arose from his over zealous initiative and specifically an intention to identify
speeding tow truck drivers rather than out of any conscious intent to breach the relevant
legislation®, 11 was thought the appropriate penalty would be 10 parade and reprimand
the constable for his actions. Needless to say, the complainants were not satisfied with this
view and stated that "...the police are proposing to ignore the more serwous offence while
electing 1o proceed with the minor speeding offences”.

The Ombudsman, in sustaining this issue, recommended independent legal advice be
spught from the DPP as 1o whether eriminal or departmental proceedings should be
instituted against Constable D for the apparent breach of Section 63(100(b) of the
Radiocommunications Act, 1983, That advice is yet 10 arrive. The constable was paraded
before his district commander.

Just drop me anywhere

A was drinking kate one evening with a group of young friends by the side of the road.
Sergeant § and Constable Z, who were driving by, stopped and apparently some words
were exchanged. The end result is that A and his friend R were bundled into the police
vehicle A under arrest for offensive language and R detained as an intoxicated person,

The police vehicle drove to R's home, where he was released. A, who lived next door, was
not released, the police van procesding on its way. Some twenty to thirly minutes kater,
Sergeant S responded 1o a call over the radio for assistance at an accident and released
A from the back of the truck, saying he had more important things 10 concern himself
with. A later received a summons.
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The Ombudsman said in his report on this mater:

-.the power to arrest and detain a person is not to be used lightly. Section 352 of
the Crimes Act, common law and subsequent judicial interpretation Fequires a
police officer to take a person arrested before o justice 1o be dealt with according
o law and 1o do so without unreasonable delay and by the most reasonably direct
route, Any detention which is reasonably necessary until a magistrate can be
obtained is, of course, lawful. Detention which extends beyond this, however, cannot
be justified...

X police station was only a short distance away at varioos times while [A] was in
custody of Sergeant [5]. -[whose] conduct in not taking [A] to the police station, or
releasing him at his home, but driving him to [another street and suburh] and
releasing him there was unreasonable.

The Ombudsman found the conduct of both police officers involved had been
unreasonable in this respect and recommended both should be paraded.

The Assistant Commissioner {Professional Responsibility) advised this office in o letter
dated 12 November 1990 that he saw no difficulty in complying with this recommendation
in regard to Sergeant S, but in regard 1o the actions of Constable Z these "were merely as
those of a subordinate obeying the directions of his supervisor”.

The Ombudsman was concerned at this apparent revival of the Nuremburg defence in late
twentieth century Mew South Wales.

The policy Bsue involved was addressed at a senior level and eventually the Assistant
Commissioner (Professional Responsibility) advised in the following terms:

in the final analysis the constable’s duty 1o obey directions from & senior officer
does not excuse o extend to the breaching of the law or police rules and
instructions.

Helping a mate

Mr W complained to the Ombudsman that a friend of his, who is a police officer, had
provided him with information concerning the whereabouts of Mr W's ex-defacto. The
complaint was investigated by police and the officer in question admitted orally providing
confidential information to Mr W, but denied providing him with a printout from the police
IZIII:HFH.HI:I.

While both the Police Service and this office view the provision of such material by any
means, very seriously, the officer’s reason for doing so in this case was borne in mind when
deciding on disciplinary action.
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The palice officer stated he had taken this action out of "compassion for a friend”. [t was
decided counselling by his district commuinder would provide a suitable form of discipline
and hopefully redirect the officer’s misguided sense of loyalty.

Who do we tell?

A complaint was made 1o this office by Mr 5 that his relatives were not informed by police
of his hospitalisaton following a motor vehicle accident. The matter was investigated and
it wis found that Mr S was involved in a collision following a short pursuit by police, This
is where the problem occurred,

Police instructions require officers to inform next of kin where a person is injured in an
accident and subsequently hospitalised. However, where police are involved in the
accident, they are referred 1o another set of instructions which do not cover informing
relatives, The various instructions are not clear as 1o how they interact with each other.
This confusion meant that on this occasion the police didn’t inform Mr 5's relatives of his
hospitalisation.

As a result of this, and other similar complaints, the Police Service is currently undertaking
a major overhaul of the Police Rules and Instructions, with a view to clarifying them.

First offence

Mr K received a parking fine from the Police Service, which he paid within 24 hours.
When paying the fine, Mr K also requested from the police a receipt for the fine and an
explanation as to why the fine was the unusual amount of $97.

When he did not receive a receipt or a reply, Mr K complained to the Ombudsman, As
a result of contact made by this office with the Traffic Infringement Branch of the Police
Service, Mr K was subsequently issued with his receipt, which he procceded to place in his
photo album, since it was his first traffic fine in 51 years of driving. Mr K was delighted
with the outcome,

This office also explained to Mr K why the fine was 397; fines are indexed to the Consumer
Price Index and increase proportionately to the CPL

Whistleblowers
Things are slowly changing in the Police Service and some officers are willing to report
ather officers for assault.

Two constables on duty picked up an invalid pensioner from a park; as an intoxicated
PESOIL

Mr F was obstreperous at the time he was detained. Once back at the police station, he
objected to being searched by the police officer who was rostered for duty as the charge
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room controller. ‘While being searched, Mr F became abusive towards the charge room
controller. The charge room controller became violent towards Mr F and punched him
o number of times in the face and the side of the head cavsing him to fall to the ground.
The charge room controfler continued to punch Mr F in the head and face.

The two constables who brought in Mr F reported this 1o the station commander at the
time who contacted his supervisor, who contacted the Police Internal Affairs Branch.

Internal Affairs Branch interviewed Mr F wha, although he showed signs of being
assaulted, denied that it happened. He refused to make a statement or to accept medical
atiention.

One of the original constables who brought in Mr F gave evidence that the charge room
controller punched Mr F in the side of the face and he collapsed 1o the ground. The
seeond constable saw blood on the charge room contraller's hands while Mr F had blood
all over his head and there was blood on the foor. Another witness o the incident
supporied the evidence of the two constables.

The investigation by the Internal Affairs Branch resulted in the police commissioner
directing the charge room controller be charged with assault, On the charge of assaul
the officer was dealt with under 5.556A of the Crimes Act, 1900, and placed on
recognisance with a 3500 good behavicur bond for three vears and to continue to receive
psychiatric counselling. The charge room controller was then permined to resign from
the service,

Blow in here sir

Mr H wrote 1o express his dissatisfaction regarding random breathtesting after his arrest
for refuse breathtest. The subsequent police investigation disclosed Mr H had been
stopped by Constable D for the purpose of random breathiesting. When the instrument
was produced, Mr H declined to blow into it until the constable placed a fresh mouthpicce
on it. Mr H expressed concern that he had not seen the mouthpicoe fitted and it may be
unhygienic.

The constable told the investigator that Mr H had indeed seen him place the original
mouthpicee of the instrument after opening the sterile packaging. He further explained
ke did not have further mouthpieces with him and had shown Mr H the used sterile
wrappers. He expressed concern that to get a new mouthpiece meant walking back to his
vehicle and this may have been a ploy so Mr H could drive off.

Mr H was concerned at the consiable’s recalcitrant attitude 10 his request, but the police
imvestigation found the complaint “that the sterile pack containing the disposable
mouthpicce was not removed in view of the complainant”™ had not been sustained on the
evidence, What was not disclosed by the police investigation was the police instruction
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specifically pertaining to breathtesting, which states: "If there is any dispute whatsoever
another mouthpiece must be used., Courlesy s mast important here”,

Police instructions recognise the concerns of the public regarding the hygiene issue of
breathiesting, as well as the intrusive aspect of breathtesting. The constable, however,
decided mot 10 replace the mouthpiecs and eventually arrested Mr H for refusing 1o
undertake the breathiest, even though Mr H stated his willingness 1o undertake the est
with a new mouthpiece,

Commumnity relations was obwiously not ihe constable’s long suit and this office
recommended he be counselled regarding both his failure to comply with the police
instrwction and his failure o adopt a reasonable or concilistory approach

Misuse of information

Mr X complained to the Ombudsman that a police officer had wed the department’s
compuier system (o obfain, through registration details, the name and address of the new
owner af a vehicle recently sold by him, These details were given to Mr X's estranged wile,
who was in & de facto relationship with the police officer.

Mr X and Mrs X were involved in a property dispute and Mrs X wanied to know the sale
price of the vehicle to assist ber case in the property settlement. When she was unable w0
contact the new owner, the police officer contacted the owner on her behalf and gained
the necessary information

The police officer admitted his part in the mater and has been deparimentally charged
with missonchect,

Serious assault

In Movember 1989, two persons complained they were severely assaulted by a ploin chothes
comstable while in custody. One said a gun was hebd 10 his head, he was threatened with
death and the officer was extremely affected by aleohol, There was also a complaint that,
despite highly visible injuries, the sergeant on duty refused to provide medical astention.

An investigation was immediztely conducted by the Tnternal Affairs Branch of the Police
Service which resulted in charges of assault being id against the officer.

The officer was convicted of an assault on one of the complainants, but the other matter
was dismissed because the other complainant failed 10 give evidence.

While the investignion was proceeding this office received an anonymous complaint thai
the complainant who had Failed to give evidence hod been persuaded not 1o do so by a
detective sergeant from the same police stativn. The complaimant could mot be confacted
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and there was insufficient evidence to take the matter Further. The Internal Affairs
imvestigator also said in his repor:

I believe there are reasons behind [the complainant’s] reluctance which I can oaly
suspect, but have o prook.

The complaints of assault and of failing to afford the complainants medical attention were
found sustained. The police officer convicted of assault has appealed the decision.
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