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1 Annual Report 1990

INTRODUCTION

Under section 30 of the Ombudsman Act, the Ombudsman of New
South Wales is required to submit an Annual Report 10 the Premier for
presentation to Parliament. This is the fifleenth such Annual Report
and contains an account of the work and activities of the Office of the
Ombudsman for the twelve months ending 30 June 1990 This report
also includes an account of the fanctions under the Police
Regulation (Allegations of Misconduct) Act, as required under section
56 of that Act. Material required in terms of the Annual Reports
{Departments) Act is included in the report. Developments and issues
current at the time of writing (September 1990) have been mentioned
in some cases in the interest of bringing material up 1o date.

The Ombudsman during the period of this repon was Mr [¥ E Landa.
CHARTER

The Office of the Ombudsman of New South Wales was established
under the Ombudiman Act, which was assented to on 18 October 1974
and, with the exception of Part III of the Act, commenced on that date.
Part INI, which enabled complaints about the conduct of public
authorities to be investigated, commenced on 12 May 1975, From 1
December 1976, the Ombudsman was empowered 1o investigate certain
complaints against local government authorities and in December 1986
that power was extended to enable him to investigate the conduct af
members and emplovees of local government authorities.

The Police Regulation ({Allegations of Misconduct) Act, giving the
Ombudsman a role in the investigation of complaints against police,
came into force in 1978, A significant expansion of that role occurred
in February 1984 when the Office of the Ombudsman was given the
power to directly reinvestigate complaints about the conduct of police
nfficers.

Al the tme it established the Office of the Ombudsman, the then
Government said, " there is a need for an independent official who will
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approach in a consistent way, having regard to the justice and merits of
each individual case, complaints made 1o him on administrative
decisions . The independence of the Office of the Ombudsman is
paramount; this is formally recognised by the statutory appointment of
the Ombudsman, his Deputy and Assistamts, and was reinforced in
Febroary 1984 by the declaration of this office as an
"Administrative Office® under the then Public Service Act,

In more recent times, other functions have been imposed on the office.
The Ombudsman was declared to be an inspecting authority in terms of
the Telecommunications (Interception) (New South Wales) Act. As
such, he is required to regularly inspect the records of those authorities
which are able to seek warrants to intercept telephone calls. His
functions in this regard were set out in some detail in the 1987-88
Annual Report (pp23 - 27). The Ombudsman is precluded by law from
reporting the results of his inspections in his Annual Report

On 1 July 1989, the New South Wales Freedom of Information Act
commenced. Not only is the Office of the Ombudsman itself subject to
the provisions of the Act, but it has an external review function as well.
This was discussed in the 1988-89 Annual Report (pp47-49) and is
further discussed elsewhere in this report.

AIMS AND OBJECTIVES

The primary function of the Office of the Ombudsman is o receive and
investigate complaints about martters of administration, including
determinations about the release of information under the Freedom of
Information Act, within the New South Wales public sector, and about
the conduct of police, and to report the findings of investigations to the
authority concerned, to the responsible minister and, if necessary, 1o
Parliament,

The office receives very many oral and wrinen complaints. The office
employs four Assistant Investigation Offieers who, amongst other things,
deal with enquiries from the public; they assess enquiries and, if a
matter falls within the jurisdiction of the Ombudsman, suggest that a
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written complaint be lodged. If this office is unable to help
complainanis, they are referred to other State or Federal government
organisations of pon-government organisations which might be able 1o
AsAis1,

COMPLAINTS RECEIVED

Qmbudsman Act

Departments and Authorities
{other than Corrective Services) 1097

Local Coungils T16
Department of Corrective

Services 310
Oatside Jurisdiction 302

Complaints against police 2352

COMPLAINTS RECEIVED 1989/90

Comparison of Authorities

Carfecbive Services
™

Local Couneils

4
Pallee (FRAM acl)

405

Dugteade Jurisdiction
%

BepSAutharities
s

Tolal Camplaints 4777

Fam [
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ACCESS

Access 1o the Office of the Ombudsman is not restricted in any way, by
reasons of residence, citizenship or otherwise.

The official address and 1elephone number of the Office of the
Ombudsman is:

3rd Level

5B0 George Sireet

SYDNEY NSW 2000

Telephone: (02) 286 - 1000
Toll free relephone: { 008 ) 451 - 524
Facsimile number: (02) 283 - 211

The office hours of service are 9 am 10 5 pm, Monday to Friday.

MANAGEMENT AND STRUCTURE

Principal Offi

The principal officers of the Office of the Ombudsman are;

David Landa, Attorney at Law Ombedsman

John Finnock, BA LLM (Svd) Deputy Ombudsman

Gregory Andrews, BA (Hons) Assistant Ombudsman

Gordon Smith, Dip Crim {Syd) Principal Investigation
Officer

Sue Bullock, B Soc Stud (Svd) Executive Officer

Mr G E Chegwidden, Assistant Ombudsman, resigned from his position
with effect from 1 June 1994,

Mo member of the staff of the Ombudsman's Office is a member of a
significant statutory body by virtue of any association with this office.
The Assistant Ombudsman, Mr G Andrews, is a non-voting member of
the Prisoners Legal Service Advisory Sub-Committee of the Legal Aid
Commigsion.

Part 1
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Commillees

There are seven formal Committees which meet regularly in the office.
The number of Committees increased during the vear and this is
indicative of the major changes that have occurred in the office;
including its restructure, the implementation of the Structural Efficiency
Principle and the introduction of an office Information Processing
Strategic Plan. More detailed information on the activities of these
commitiees is discussed in "Operational Aspects of the Office of the
Ombudsman” later in this report

Equal Emal : ity ( e ,
The EED Committes was formed in 1985,

The Committee comprises the EEC Co-ordinator, the Personnel Officer
and four elected staff representatives. The Committee meets monthly
and is responsible for implementating of the EEQ Management Plan,
monitoring its progress and effectiveness, and preparing the EED
Annual Report.

Ethnic Affairs Policy § (EAPS) Commi

The EAPS Committee monitors, reviews and implements the Ethnic
Alffairs Policy Staitement. The committee comprises the EAFS Co-
ordinator, Personnel Officer, Public Relations Officer and an elected
stafl representative. The committee meets monthly and is responsible
for preparing the EAPS Annual Report.

. ional Health and Safets (OH & S) Commi

A new OH & 5 Committee was established in March 1990, The
committee's aim is 10 ensure that programmes and policies which ensure
the health, safety and welfare of all staff at the office are put in place.
The committee has six full-time members and a number of aliernate

Part 1
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members. Four members are elected by staff and two are appointed by
the Ombudsman as his representatives. The majority of the new
committee members have received accredited training; training for the
remaining members will be completed by October 1990,

Following the relocation of the office, the commitiee implemented a
number of training programmes, including fire drill and evacuation
procedures, first aid training and training in the prevention of over-use
injuries.

g | Efficiency Principle (SEP) Joint Consultative Commi

On 2 February 199 the Director-General of the Department of
Industrial Relations and Employment, the Labor Council of New South
Wales and the Ombudsman signed a "Memorandum of Understanding
regarding the establishment of Joimt Consultative Arrangements on
Structural Efficiency”.

The Memorandum of Understanding required the establishment of a
work based Joint Consultative Committee, comprising an equal number
of management and wunion representatives. A Joint  Consuliative
Commitiee was established in March 1990 which comprises of three
representatives of management and three nominated representatives of
the Public Service Association.

The committes meets fortnightly and has concentrated on implementing
key proceses of the SEP, including multiskilling of most positions in the
office, review of the office’s functions and work, commencement of a
skills audit and the establishment of a Training Commitiee.

Training Commi

Concomitant with the implementation of SEP was a restructuring of the
office using an “investigative team” approach and implementing an
Information Processing Strategic Plan. The object of these changes was
to create potential for staff to perform new and varied duties, and

Part |
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provide staff with adequate and relevant training in accordance with the
principle of multiskilling. Because of the magnitude and nature of the
changes made, the degree of training required was extremely high, T
was obvious that all training needs should be recognised and prioritised,
and that the implementation of wraining schemes should be co-ordinated.
Accordingly, in April 1990, a Training Committee was established o
perform these tasks, The committee has met regularly and its
achievements thus far include the organisation of a Report and Letter
Writing Course, Computer training courses, and a course for
Investigative Assistants, entitled "Working On the Frontline®, which dealt
with handling enquirics from members of the public, communication
skills and assertiveness training. The committee s developing a long
term training programme for the office.

Management Commities

The Management Committee meets weekly to discuss matters relating
o the functions, palicy, budget and overall operation of the office. The
committee comprises the Ombudsman, Deputy Ombudsman, Assistant
Ombudsman, Principal Investigntion Officer, Executive Officer, Senior
Investipation Odficers, Senior Executive Assistant (Police), Senior
Administrative Officer and representatives of the Public Service
Association Workplace Executive.

PROMOTION AND PUBLICITY

Community Awarencss

Budgetary constraints towards the end of the financial year forced this
office 1o suspend most public awareness wisits 0 couniry areas.
Mevertheless, a significant number of such visits were made during the
vear and regular monthly visis to Mewcastle were maintained. Public
awirensss visits to Wollongong recommenced in August 1990 and, in the
meantime, the 008 telephone ling remains a wvital link for country
complainans,

As owell, officers have ralked 1w the local media about the office

Fart |
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whenever they visit a country region to inspect an institution or for the
purpose of an investigation. The Ombudsman and the Aboriginal
Liaison Officer spoke to local groups, police and the media whenever
they travelled to country areas to speak to local Aboriginal groups.
Visits were made 10 Wagga Wagga, Griffith, Leeton and Armidale and
o a number of groups on the North coast.

Regional media, as a matter of practice, are sem copies of the
Ombudsman's reports to Parliament and media releases, and the interest
from country media has remained healthy.

Speaking engagements

During the year, the Ombudsman spoke to the following groups about
his role;

Members of Parliamenmt and of the

parliamentary press gallery, at Parliament
House, in Seplember 1989;

Conference of Superintendents of Prisons at
Long Bay Gaol in November 198%;

University of New South Wales Law Society;
Executive Development Programme  for

Women;

Senior  Executive  Service  Training
Programme; and

Internal Police Security Branch Seminar

The office provided speakers for Local Court regional and metropolitan
training sessions during April, May and June 1990, These training
wisions provided an opportunity to inform clerks of the court about the
services the Ombudsman could provide, and about how they could best
refer people on to the Ombudsman,

‘The office continues to participate in police and prison officer training
sessions.  During the year lectures were given to police recruits, 1o the
detective training courses at the Police Academy a1 Goulburn and to

Part 1
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regional police investigators. Regular lectures are given at the
Corrective Service Academy at Eastwood a1 each new intake of prison
officers,  As well, Investigation Officers gave lectures about the role of
the Ombudsman to students at TAFE colleges and o administrative law
siudents at Wollongong University,

In May 199, Investigation Officers met with workers from youth
services organisations to explain the Ombudsman's role and to discuss
problems that young people can face when dealing with the office.
Wotes taken by youth workers ai the meeting were distributed to a
mumber of services who deal with young people around the siate.

Aboriginal Liaison Officer

The role of the Aboriginal Liaison Officer, Joyee Clague, within the
office, & dealt with later in this report but a briefl mention of the
media work that she has undertaken deserves mention,

While travelling to country areas with the Ombudsman, Joyee
participated in a number of interviews with country media, talking about
the services the office could provide for the Aboriginal community and
about the role of the office generally.

She was also interviewed for the Aboriginal programme on 2EA. That
interview was taped and distributed to regional radio stations that carry
Aboriginal programmes. Public broadcasting stations around the state
also carricd interviews with Jovee that had been taped by the Sydney
public broadeaster, 2SER.

The mainstream media have also expressed interest in Joyee's role,
particularly the Margaret Throshy Programme on 2ZBL and the
"Australian” newspaper.

Information for the police

The Ombudsman has continued his campaign to educate members of

Fart |
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the Police Service about the role of his office and has addressed
meetings of police regional commanders at  Manly, Armidale,
Rushcutters Bay, Dubbo and Dee Why, As well, each time he has
visited a couniry area, the Ombudsman has tried to meet with the local
police o outling the complaints he has received during his visit and o
speak 10 them about the office generally.

Police News™, the Police Association Journal, has continued 1o run the
series of articles by the Ombudsman which began in September last
year. So far, a3 well as giving a broad view of the role of the
OUmbudsman, the articles have dealt with more specific istues, such as
the rights and obligations that police have when attending Ombudsman's
hearings. The Ombudsman feels that the amicles are an effective
methed of communicating with the average police officer and he hopes
that they will continue 10 be run in the journal.

Orverseas visiis

In Seprember 1989 the Ombudsman anended the IACOLE Conference
in Oakland, California. While in the United States, the Ombudsman
ook the opportunity to consult with experts on the issue of the use of
deadly force. In Washington, the Ombudsman conferred with experts in
the area of critical stress management, particularly in so far as it relates
to police force activities.

In April 1990 the Ombudsman attended a conference on Freedom of
Information in Ouawa, Canada. The Ombudsman participated in a
Freedom of Information seminar following the conference, and
afterwards examined the private prison system in the United States,
making visits to private prisons in Texas and Florida

LEGAL PROCEEDINGS AND THE OMBUDSMAN
Statements of provisional findings and recommendations challenged,

The Ombudsman’s practice of issuing statements of provisional findings
and recommendations was described In detail in the 1985 Annual

Part [
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Report, The practice was challenged by the Premier in a lener to the
Ombudsman on 24 May 1990, The Premier enclosed an opinion from
the Solicitor General which indicated that the practice was unlawful.
The Premier said in his letter:

In light of the advice, 1 would appreciate receiving your
confirmation that you will discontinue the praclice of
making draft reports available to complainants and public
authorities concerned.

The Ombudsman immediately wrote to the Premier in the following
Terms:

I note your request for confirmation that § will discontinue
such a practice. The procedures followed by this Office
in this regard have been adopted as a result of advice by
Senior Counsel and have been described in detail in past
Annual Heports of this Office. [ have referred the
Solicivor Gieneral’s opinion 10 Senior Counsel for advice
amd, in these circumstances, 1 am not able to give the
confirmation sought in your letter. When T have received
advice I will write o you again.

Subsequent advice received by the Ombudsman from two Senior
Counsel confirmed the Pegality of the Ombudsman's practice.

The Ombudsman believes, however, that it i inappropriate o discuss
in any further detail the practice of isuing statements of provisional
findings and recommendations, becavse of proceedings that have been
commenced in the Supreme Court, These proceedings challenge a
number of decisions made by the Deputy Ombudsman in the course of
a reinvestigation by him and the Assistant Ombudsman of a complaini
made on behalf of Mr L H Ainsworth and the Ainsworth Group of
Companies.  The plaintiffs, amongst other matters, have sought a
declaration that:

The practice of the Defendants in publishing a Report as
to Prowisional Findings 10 a complainant and parties 1o an
ingquiry is not authorised by law.,

Part 1
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The proceedings are listed for hearing on 22 and 23 Movember 1990
and Senior Counsel have been briefed o appear on behalf of the
Deputy Ombudsman and the Assistant Ombudsman,

LEGAL CHANGES
Changes made

Important amendments were made 1o both the Ombudsman Act and the
Police Regulation {Allegations of Misconduct) Act during the year.

Following a Special Report 1o Parliament on 18 August 1989, the
Ombudsman Act was amended by the Statute Law (Miscellaneous
Provisions) Act (No 3) 1989 to permit the Ombudsman 1o delegate his
powers under section 19(2) of the Ombudsman Act ("Royal Commission
powers”) to the Deputy Ombudsman and 10 an Assistant Ombudsman.
In addition, the Ombudsman was empowered to delegate to an Assistant
Ombudsman the power to make a report under section 26 of the
Ombudsman Act.

The Miscellaneous Provisions legislation also deleted practically all
reference in the Ombudsman At to "wrong” conduct in relation to
complaims rekating 1o matters of administration. Soch conduct is now
described as conduct "of any of one or more of the ._kinds” referred 1o
in section 26 and that section lists the types of conduct which previously
fell under the heading of the general term “wrong”. Curiously, section
26(1)(g) of the Act still refers 1o conduct which is “otherwise wrong”,

The principal Act was also amended by the insertion of section 26A
which empowers (but does not oblige) a minister responsible for a
public authority io make ex gratia payments of compensation where
these have been recommended by the Ombudsman and approved by the
Treasurer. It also empowered local government authorities to authorise
such paymenis.

Section 1W3) was also added to the Ombudsman Act; this enables the
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Ombudsman 1o pay expenses to witnesses required to appear before
him.

All of these amendments took effect from 19 January 1990,

The Police Regulation (Allegations of Misconduet) Act was amended by
the Statute Law (Miscellaneous Provisions) Act 1990 which repealed
Section 48(4) of the principal Act, enabling the Ombudsman to delegate
the making of reports under Sections 27 and 2B of the Act to an
Assistant Ombudsman.

Changes proposed

At the time of writing no further amendments to the Ombudsman Act
have been introduced, although the FPremier has foreshadowed
amendments 1o constitute a Joint Parliamentary Commitiee to oversee
the Office of the Ombudsman, In a Special Report to Parliament on
19 July 1990, the Ombudsman endorsed the Premier's proposal, but
recommended much more fundamenial changes to the Ombudsman Act
to guarantee the independence of his office from the executive arm of
government and to increase the accountability of the office to the
Parliament.

"Wrong" Conduoct

In his last Anmual Report, the Ombudsman discussed at length proposals
to remove the concept of “wrong” conduct from the Ombudsman Act.
As the legislation was originally enacted, the Ombudsman was able 10
find the conduct of public authorities “wrong”™ where it was contrary 1o
one or more of various ¢riteria specified in the Ombudsman Act.

The Ombudsman noted that as early as January 1988, the Local
Government and Shires Associations had argued that the Ombudsman
Act was unfair insofar as Section 5(2)(b1) enabled the Ombudsman o
find the conduct of a public authority “wrong® even though the public
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authority may have acted in accordance with the law which bound itz on
the basis that the law was unreasonable. The Associations proposed
that, in such circumstances, the Ombudsman should, in effect, be able
to make a finding that the conduct of the public authority was not
wrong, but nevertheless be able to recommend a change in the law.
The Cmbudsman had no objections 1o such a limited amendment.

By some process unknown 1o the Ombudsman, the very limited proposal
noded above was nod proceeded with but, rather, a decision was made
to repeal any reference in the Ombudsman Act to wrong conduet as a
deseription of maladministration on the part of public authorities, This
amendment was first revealed when the Ombudsman Amendment Bill
1988 was introduced into Parliament. For various reasons, that Bill did
not proceed and the Ombudsman initially believed that the proposal had
seen its day.

In his last Annual Report the Ombudsman noted:

Oine sugpects that the directness and simplicity of the word
“wrong” is particularly upsetting to some public authorities
which frequently resont  either 10 obfuscation or
“bureancratese” when dealing with members of the public.

The Ombudsman remains of this view and has had ample opporunity
to deal with the issue in & practical comtext since the Statue Law
{Miscellaneous Provisions) Act (No 3) 1989 effected the amendment
garlier proposed in the Ombudsman Amendment Bill 1988 and which
came into effect on 19 January 1990,

Section 5(2) Ombudsman Act which defined "wrong” Conduct was
repealed and the heads of such conduct were transposed into Section
26(1) of the Act. Other references to "wrong” in various parts of the
Act e.g. Section 13 were also repealed. Such conduct is now described
as “conduct referred o in Section 26 "or conduct of one or more of the
kinds referred 1o in Section 26"
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The Ombudsman believes that the result is a double triumph for public
authorities and bureaucratese. Mot only do public authorities no longer
have to bear the odium rightly associated with the concept of “wrong”
conduct - complainants are at a loss. While the Ombudsman is still
able w fnd conduct unreasonable, oppressive, or improperly
discriminatory, the public finds the description of conduci, as "one or
more of kinds referred to in Section 26" virtoally meaningless.

If conduct of a public authority deserves censure by the Ombudsman,
then most apt way of describing that conduct is the label “wrong”,

The Ombudsman strongly believes that the notion of "wrong® condoct
should be reintroduced into the Ombudsman Act as a matter of urgency.

INDEFENDENCE OF THE OMBUDSMAN CRUCIAL

An essential and fundamental aspect of an Ombudsman is that he be
independent of executive government. This independence B often
reflected in the statement thay the Ombudsman is an officer of the
Parliament and is ultimately responsible to the legislature,

The issue of the relationship of the Ombudsman to Parliament and the
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need for his independence from the executive has been clearly described
by the Mew Zealand Chiel Ombudeman, John Roberison, CBE:

If the Ombudsman is seen as an extension of the
parliamentary role of reviewing citizens' grievances and
holding the government executive accountable for the
equitable impact of s adminisiration on the governed,
then the assessment of the degree of independence needed
by Ombudsmen to carry out the task, and their
relationship with Parliament, comes more into focus,

Unforunately, in New South Wales there is a considerable gap between
the rhetoric of independence and the reality.

On 19 July 1980, the Ombudsman made one of the most detailed and
comprehensive reports ever made to Parliament on the “Independence
and Accountability of the Ombudsman;” the report recommended far-
reaching reforms 10 ensure the independence of his office from
povernment and its accountability to Parliament. The report had is
genesis in a series of events instigated by the Premier, without any prior
comsullation with the Ombuedsman,

On 24 May 1990, the Premier, the Hon N F Greiner, wrote to the
Ombudsman about the Ombudsman's practice of issuing statements of
provisional findings and recommendations (referred to by the Premier
as ‘draft reports’), to complainants and 1o public authorities the subject
af imvestigation. The Premier provided the Ombudsman with an
apinion by the Soliciior General advising that the practice was unlawful
and he sought the Ombudsman's confirmation that the practice would
he discontinued.

In his letter the Premier also said:

I am concerned that at the present time the Ombudsman’s
operations are not monitored externally. 1 appreciate that
accountability should nm he allowed o impede the
independence of the Office and clearly it would not be
appropriate for the Ombudsman to be made accountable
1o the executive. However, I am inclined towards the view
that it may be appropriate to establish a parliamentary
committee of the kind which currently operates in relation
to the ICAC and the NCA to monitor the operations of
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the Ombudsman. OF course, such a committee would nidt
be involved in reviewing specific coses, but rather would
Ivok at general operational and policy matters.

In the course of a ministerial statement in the Legislative Assembly on
24 May 1990, the Premier said:

When the Independent Commission Against Corruption
was cstablished, aceountability was raised as a major issue
by members of this Parliament on both sides and by some
independent members.  The Independent Commission
Against Corruption is accountable to a parliamentary
committee and errors of law made by the Commission are
reviewihble by the ¢courts. Other independent bodies, such
a3 the National Crime Authority, are similarly acoountable
to parliamentary commitiees and to the ordinary courts. of
law, The reality with respect to the Ombudsman is that
whenever any Premier receives a complaint about the
Ombudsman - which certainly does happen from time o
time - all that the Premier can do is write back to the
person and say that the Ombudsman is not accountable to
him and that the person will have to take the matter up
with the Ombudsman. The procedure of the Ombudsman
dealing with complaints against himsell is obviously entirely
unsatisfactony,

It would be clearly undesirable if the Ombudsman were
accountable to me as Premier or 1o the executive
government.  After all, the Ombudsman’s role is w0 deal
with complaints about the action of the executive
government, other than those of Ministers of the Crown.
1 therefore believe that the Parliament needs 1o consider
the question of whether or not a parliamemary committee,
similar to that which operates in relation 10 the TCAC,
should be set up to review the operations of the
Ombudsman, The Ombudsman would be accountable to
Parliament through such a committes. The comminies
would be charged with the responsibility of examining the
general conduct, procedures and operations of the
Ombudsman, but not with specific cases.

In his letter of 24 May 1990 to the Premier, the Ombudsman said:

I have noted your comments concerning the accountability
of the Office of the Ombudsman and have also considered
the remarks vou made in the House today. [ agree that
it would be anomalous indeed for the Office of the
Ombudsman to he accountable to the excoutive, The
Ombodsman has repeatedly made that point clear in
annual reports and | have made specific recommendations
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o government o strengthen the independence of the
Office of the Ombudsman.

In this comext, 1 welcome your proposal to establish a
commitiee of the Farliament to oversight the general
operations of the Office of the Ombudsman as & means of
ensuring the continued accountability of this Office 1o the

legislature,

In the course of his Special Report 10 Parliament, the Ombudsman said:

The concept of the Ombudsman’s independence from the
excoutive is no mere issue of academic principle; rather,
such independence is a practical necessity for an
organisation whose task s to  investigate citizens'
complaints about maladministration by public authorities,
Ministers are ultimately responsible for public authorities
and governments have a tendency o view even
constructive criticism of authorities under their control as
criticiem of their political administration.  This is
particularly so in Australia with its history of secrecy in
public administration which has only recently begun 1o
crumble with the adoption of Ombudsman and Freedom
of Information legislation.

Nevertheless, governments dislike and react against public
discussion and debate of issues of public administration,
such as often occurs where the Ombudsman decides to
report 1o Parliament.

The Ombudsman is serfously concerned that, despite the Premier’s
remarks in Parliament that the Ombudsman should not be accountable
to him, the Premier has directed that the Office of Public Management
conduct a management review of the Office of the Ombudsman. The
Office of Public Management, of course, is responsible to the Premier
and reports directly to him, not to Parliament, and it is clearly
inappropriate that it should carry out such a task.

For these reasons the Ombudsman welcomes the proposal 1o establish
a Joimt Parliamentary Committee to monitor the Office of the
Ombudsman and believes that many existing and anomalous legislative
provisions which run counter to the concept of the independence of his
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office from executive government should be repealed.

In particular, the Ombudsman reiterates the recommendations for
comprebensive peform that he made to Parliament on 19 July 1990,
namely that;

a Joint Parliamentary Committes be established to oversee the
operations of his office;

the constitution and powers of sech a commitiee be in similar
terms to the Joint Parliamentary Committee established under
Part 7 of the Independent Commission Against Corruption Act;

the committee be empowered to recommend to the Parliament
the appoimiment of the Ombudsman, Deputy Ombudsman and
Assictant Ombudsmen, and that such appointments be made by
the Governor upon an address of both Houses of Parliament;

the commities be empowered 1o recommend to the Parliament
the appropriation of funds from Consolidated Revenve fof the
Office of the Ombudsman;

the Ombudsman report directly to the Speaker of the Legislative
Assembly and the President of the Legislative Council and not
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(as at presentjio the Premier;

the Office of the Ombudsiman be established as an independent
statutory corporation, not subject i the Public Sector
Management Act;

various machinery provisions in the Ombudsman Act, which
reuire the Premier's approval of the appointment of Special
Officers of the Ombudsman, the delegation of ceriain powers and
the cngaging of expent assistance by the Ombudsman in
investigations, be repealed.

It is the Ombudsman’s firm belief that it is only the passage of these
reforms which will free his office from the potential for control by the
executive government and make it properly accountable to the
Parliament,

The reforms are long overdue and wrgent if the Ombudsman iz 10
continue to carry out his functions properly and in an independent

fashion.

RELOCATION OF THE OFFICE

On 9 October 1989, the Office of the Ombudsman commenced
operations in pew premises at 380 George Street, Spdney. The office
pecupies all of level 3 and part of level 5 in the Coopers and Lybrand
building. As reported last year, the relocation was significantly delayed
due 10 industrial disputes on the building site and inability of the
building contractor 1o complete the fitout on schedule. The time for
fitout, originally estimated o be cight weeks, actually took in excess of
thirteen weeks

The Ombudsman is presently considering whether or nod he showld, in
light of this office's experiences, present evidence to the Royal
Commission into the Building Indusiry,
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The relocation occurred over a weekend and there was minimal
disruption to staff and the work of the office. The new premises are
a greal improvement on the previous accommodation, especially now
that the office has space specially designated for a Library, Training
Room and Conference Room.

The new office was officially opened by the Chief Justice of New South
Wales, The Hon Mr Justice A M Gleeson on 31 October 1989,

GENERAL AREA

Complainis about departments and authorities
{other than Depariment of Corrective Services)

Comalai fved

During the year 1020 complainis were received about departments and
authorities. In addition, 291 complaints already under enguiry or
investigation were carried forward from 1989-90, to create a total of

1311 active cases,

Finalised lai

A total of 1102 matiers were finalised during the year, leaving 209 cases

under enquiry or investigation.

The following table gives the category of outcome For cases finalised
during year:

Outcome Mumber 9% of total
Mo jurisdietion 36 3%
Declined without any enguiry 303 3555
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Declined after preliminary emquiry

Resobved after preliminary enguiry

Mo prima facie evidence of conduct
described in Section 26

Dizeontinued

No adverse finding

Adverse finding

460 42%
139 13%

40 4%

13 1.2%

4 03%

17 L5%.
1102 1005

DEPARTMENTS*

Declimed after inguiry
Ba%

-|i:'-.:;|u.|:|ud
<., 3%
am Tt

Declined at outsel 36%

FINALISED MATTERS

Tatal complaisis finaleed 1002

. Maom ]tl.findin:uuu;n.'il ..

advarse
finding

12%
discontimeed

A%

nd adverss

finding
S0%

INVESTIGATIONS

*Tnal PEAM &ct. Frisons & Local Govl)
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Reporis o Ministers and to Parliament
B Mig

During the year the following reports of conduct in terms of 26{1} of
the Ombudsman Act or Section 28 of the Police Regulation (Allegations
of Misconduet) Act, have been made to ministers;

Ombudsman Act

Depariments and authorities 21*
Loecal councils Jaew
Total 5

* of which 10 were in respect of related complaints
** of which 22 were in respect of related complaints

Palice Regulation (Allsgatl [ Mi faer) A
Without reinvestigation BE
Following reinvestigation 10
Total T8

Drraft reporis are presented o the minister responsible for a particular
authority, and the Ombudsman asks whether the minister wishes to
consult with him before he makes the reports final.

As at 30 June 1990 there were 20 drafl reports with ministers, and the
Ombudsman was awaiting advice whether the relevant minister wished
o consuly with him, as follows:

Ombudsman Act

Departments and authorities a
Local councils 1
Total Kl
Police Regulition {All | [ M fct) A
Without reinvestigation 15
Following reinvestigation 1
Torzl 16

Part [



Annual Report 1990 24

The Ombudsman is also able w report 1o the Minister for Police
pursuant 1o Section 33 of the Police Regulmion (Allegations of
Misconduct} Act, concerning cases involving serious misconduct by police
officers. In 1989-1990 twis such reports were made.

Beports 1o Parligment

The Ombudsman is able to present reports to Parliament, apart from
the Annual Report. They are special reporis under section 31 of the
Ombudsman Act and section 32 of the Police Regulation (Allegations
of Misconduet) Act, and “non-compliance™ reports under section 27 of
the Ombudsman Act,

During the year two special reports under 31 of the Ombudsman Aet
were presented to Parliament. One report was made under both
sections 27 and 31 of the Ombudsman Aet,

One report was made under section 32 of the Police Regulation
(Allegations of Misconduct) Act and one report on police issues was
made under section 31 of the Ombudsman Act and section 32 of the
Police Regulations (Allegations of Misconduet) Act,

Special ter section 31 of the C

The operation of the Freedom of Information Act 1989 and the
functions of the Ombudsman

Farticular practices of Baulkham Hills Shire Council when seeking

donations from certain developers for community projects.

The report dedlt with the failure of Ryde Municipal Council to
implement the Ombudsman’s recommendations that:
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(1) it adopt a policy of notifying owners of adjoining
properties of building applications; and

(2) it adopt rigorous inspection procedures for works in
progress 1o assess compliance with conditions
attached 1o eouncil approvals,

In terms of section 31, the report deall with amendments
recommended to the Local Government Act to require councils
to notify owners of adjolning properties of building applications
and to consider the objections of properly imerested persons
before determining building applications,

Special I o0 32 of 1he Polics Resulatic (Allosas
of Misconduct) Act,

Failure to obtain evidence adequate for the successful
prosecution of 2 Police Officer charged with assault occasioning
actual bodily harm.

Failure of the Commissioner of Police 1o take satisfactory action
in relation 1o previous recommendations of the Ombudsman
concerning @ review of the Special Weapons and Operations
Squad procedures and instructions.

Complaints by ministers

It is often said that the Gmbudsman is an officer of parliament and that
his activities should be seen as an extension of the traditional work of
pariamenarians in 1aking wup citizens grievances against the
bureaucracy. This concept is given practical espression by 5.12(2)
Ombudsman Act and 56(2) Police Regulation (Allegations of
Misconduct) Act, both of which provide that a complaint may be made
on behalf of a person by a member of parliamen?, with that person’s
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consent, Such complaints are fairly commonplace, as many members of
parliament see the Ombudsman’s Office a5 a means of addressing
defects in public administration.

In the past year, however, the office has received three complaints
under the Ombudsman Act made by ministers or by the relevant
permanent head at the direction of the minister, A minister, of course,
is in a different position from a backbench member of parliament, being
responsible for the administration of those public authorities within his
portfolio.  Further, the Ombudsman Act contains provisions requiring
the Ombudsman, upon request by the relevant minister, o consult with
the minister during an investigation and before making a final repart
under 5.26(1). This provision provides a minister with an opportunity
to look at his or her department free of the "Yes Minister' syndrome,

When a minister makes a complaint about the department for which he
ar she is responsible and invites an investigation by this office, the
Ombudsman would expect the complete co-operation of the relevam
depariment.  If the department was in any way recalcitrant the
Ombudsman would refer the matier to the minister immiediately.

The fact that 3 minister bas invited investigation of a department makes
it difficult for the Ombudsman to refuse such an invitation, particularly
where the issue is a serious one. Such complaints have the potential to
drain scarce investigative resources away from other complaints which
might otherwise be investigated. The most obvious instance of this
concerns a complaint made by the Minister for Corrective Services, the
Hon M R Yabsley. This complaint relates 1o recent well publicised
allegations by Dr Tony Vinson, a former head of the then Corrective
Services Commission, that there had been a resurgence of violence by
prison officers against prisoners in certain gaols. The manter was of
such seriousness to warrant immediate investigation. The investigation
is proceeding and has required virmually the full time commitment of an
Assistant Ombudsman and two investigation officers, The current
estimate of the cost of the investigation is $65,000 which by many
standards i5 not a large amownt; but in the context of the funds to this
office the amount is substamtial. The Ombudsman has asked the
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Treasury for supplementation of 365,000 but to date no reply has been
received.

Independent Commission Agalnst Corruption

The relationship between the Odffice of the Ombudsman and the
Independent Commission Against Corruption was set out in some detail
in the 1983-89 Annual Report (pp. 54-8).

The Ombudsman's principal obligation under the Independent
Commission Against Corruption Act (the Act) is 10 report to the
commission any matter which he “suspects on reasonable grounds
concerns or may concern corrupt conduet®.  Given the Ombudsman’s
unique position &s a4 complaini-handling awthority, under both the
Ombudsman Act and the Police Regulation (Allegations of Misconduct)
Act, this provision is most important in channelling serious complaints
to the commission. An initial 1536 matters were reponed 1o the
commizsion by this office from 13 March 1989 (when the Act
commenced) until 30 June 1989, Last year, 622 complaints were
referred to the commission.

At an carly stage the Ombudsman and the Commissioner, Mr Temby,
OC, agreed that the most practical method of reporting was to prepare
monthly schedules of maners relating to corrupt conduct for réport to
the commission. In urgemt or extreme cases, reports are made
immediately.

The Act allows the Commissioner to issue guidelines as 1o what maters
need or need not be reported.  The Ombudsman has urged the
commission to establish such guidelines in order io ensure greater
certainty and to prevent the need fo report many minor complainis,
Accordingly, the Ombudsman weloomed Mr Temby's decision, on 19 July
1990, to publish draft guidelines, These were referred o the
Ombudsman for comment.

The Ombudsman has sent his comments on the guidelines 1o the
Commissioner. Because the guidelines are still only in draft form,
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however, the Ombudsman does nol propose 1o disclose his comments at
this stage. In general terms, however, the Ombudsman belicves that the
guidelines represent a sensible and reasonable attempt to deal with a
profdiferation of complains, particularly those relating to alleged conduct
which appears 10 have occurred at too remote a time to justify the use
of scarce investigative resources,

Senior officers of the Ombudsman and the commission continued regular
mionthly meetings which commenced last year, The meetings aré useful
in examining complaints which, with increasing frequency, are sent by
citizens to both agencies, and in reaching decisions about the most
pppropriate agency to deal with each complaint.

Deetails of the matters referred to the commission during the year are
shown below:

Complaints referred to the Independent Commission
Against Corruption
« 1 July 195% to 30 June 1990

Departments and Authorities 2
{other than Corrective Services)

Local Councils 3
Department of Corrective Services ]
Mon jurisdictional 1
Police 616
TOTAL 622

Telecommunkcatlon Interception Inspection Unit

The functions of the Ombudsman under the Telecommunications
{Interception) (MNew South Wales) Act were detailed in the 1987-88
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Annual Report. That Act commenced on 20 January 1989 and shortly
after the Mew South Wales Police Force and the State Drug Crime
Commission were declared to be eligible authorities under section 35 of
the Commonwealth Telecommunications (Interception) Act. Since that
time, amendments to the New Souwth Wales legislation enabled the
Independent Comenission Against Corruption to be declared an eligible
authority, effective from 16 Febroary 1990. At the time of reporting,
however, it had not commenced intercepting teélecommunications,

The Ombudsman’s Telecommunications Interception Unit has operated
since shortly after the enactment of the New South Wales legislation,
This high security unit s not open to the public and is located on a
separate floor from the main office. Four people comprise the stafl of
the unit: a Senior lnvestigation Officer, an Investigation Officer, an
Assistant Investigation Officer, and an Investigative Assistant.

As required by the New South Wales legislation, inspections have been
made of the records of the New South Wales Police Force and the
State Drug Crime Commission, Resulis of those inspections must be
reported 10 the New South Wales Attorney General as soon as
practicable after 30 June each year, and in any case, within three
months of that date. Reports have been prepared, and those reports
have been delivered to the New South Wales Attorney General,

On 9,10 and 11 April 1990 this office hosted a conference attended by
representatives of the other inspecting authorities in Australia 1o discuss
experience to date and to formulate suggestions for amendments 1o the
Commonwealth  Telecommunications  {Interception)  Act. These
suggestions were put to Mr Jim Dick of the Commonwealth Attorney
General's Department, who attended the conference on Wednesday 11
April,  Officers who have responsibility for compliance with the
legislation within NSW eligible authorities alo contributed to the

discussion,

There was some restriction on free discussion between the delegates
because there & no provision in either the Commonwealth or State
legislation for the exchange of information.
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The Ombudsman and the Aboriginal community

For some time the Ombudsman was concerned that few complaints
were coming to the office from the Aboriginal community. He believed
the only way to break down the barriers between the Abaoriginal
commumnity and his office was to employ a Aboriginal officer 1 deal
with Aboriginal complaints.

In August 1989 the Ombudsman employed Joyee Clague as Aboriginal
Irvestigation officer; a position designated for an Aboriginal person
Ms Clague has a long active involvement in Aboriginal affairs.

One of her earliest projects in the office was 10 commence an awareness
campaign for Aboriginal communities around the state 1o inform them
about the role of the Ombudsman and how the office may be able to
help them.

Ms Clague travelled, with the Ombudsman, to the north coast of NSW,
visiting communities, speaking at local meetings and taking complaints.
This opened up an area of communication that had previously been
closed to the office. The areas of complaint focused on relationships
with the police, and the provision of basic services, such as housing and
local government services, to communities,

The direct intervention of this office and the skills of the Aboriginal
investigation officer led, earlier this year, to the appointment of two
Abaoriginal liaison officers 10 the Griffith district. In January this year,
during hearings in the Riverina area, Ms Clague, along with the
Ombudsman, arranged a series of meeting with the Aboriginal
community. During the meetings it became obvious that a distrbing
level of tension existed between police and Aborigines in the area.

On returning to Sydney the Ombudsman contacted the Commissioner of
Police to voice his concerns and after some negotiation the Police
Service created two Aboriginal Lisison officer positions in the Griffith
area. The Ombudsman doubts that the degree of frankness shown by
the Aboriginal communities in these meetings would have been there
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without the presence of the Aboriginal investigation officer.

During her visits to prisons and juvenile institutions, Ms Clague has
elected an outpouring of complaints from Aboriginal inmates that were
never voiced before.

Freedom of Information : The first year

Ombudsman’s dual role

The New South Wales Freedom of Information (FOI) Act came info
force on 1 July 1989. The Ombudsman has dual functions under the
Act, On the one hand, he must consider requests for access 1o
information that is held by this office; on the other hand, he has a
function of “external review®,

The most significant and time consuming of the pwo roles is that of
external réview, Persons who are dissatisfied with the way their requests
for information have been dealt with by other government agencies can
seek an imernal review of the marer by the relevant agency. If they
remain dissatisfied after an internal review, they can request an external
review by the Ombudsman, Such requests become, in effect, complaints
under the Ombudsman Act and are dealt with under that Act in the
same way a3 other complainis made about the administrative conduct of
public authorities.

The Ombudsman is also obliged 1o receive and consider applications for
information that is held by his office. However, in October 1989  the
Orbudsman’s Office was bought under section 11{1){e) of the FOI Act
by gazettal of a regulation. The effect of this meant that the
Oimbudsman was no longer able 1o consider applications for decuments
held by this office which were created by another agency, such
documents are deemed to be held by the agency which created them.
Applications for aceess o such documenis must be considered by the
agency that created them and not by the Ombudsman. Documents
which the Ombudsman himself creates, however, remain open o
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application under the FOI Act.

Bepont to Parliament

The likelihood of conflict arising between the Ombudsman's roles under
the FOI Act and the Ombudsman's Ac was foreshadowed in the 1988-
8% Annual Report.

In this respect, the ombudsman made a special report was tabled in
parliament on 23 May 1990 and highlighted some of the operational
problems that have arisen berween his functions under the FOI Act, and
his investigative functions under the Ombudsman Act and the Palice
Regulation (Allegations of Misconduet) Act.

The Ombudsman’s report to Parliament, amongst other things, strongly
recommended that the FOI Act be amended so that the Ombudsman's
“complaint handling and investigative functions” be made exempt from
the provisions of the FOI Act. Despite an initially encouraging FESpmEE
to this recommendation from the Premier, the government has yet to act

on it

staffing Beview

In 1989, prior to the commencement of the FOI Act, the Treasury
ipproved funding to employ two Investigation Officers, an Assistant
Investigation Officer and & General Scale typist, in order to establish a
Unit to carry out the Ombudsman’s new functions under the FOI Act.
The approval was conditional on the positions being reviewed after
twelve monihs,

On 14 May 1990 the Ombudsman made a report to the Treasury and
recommended that the four positions be maintained permanently. The
Ombudsman was advised on 27 June 1990 that approval had been given
to retain these positions on "a temporary basis” only.
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The uncertainty of continued funding for the Ombudsman’s FOI Unit
has hampered the ability of the office 1o maintain and recruit staff.
Unless this issue can be satisfactorily resolved in the coming year, the
Ombudsman may have to consider declining most external review
complainis and, instead, refer those seeking such review to the District
Court, which alto has the power of exernal review,

EOL Statist

During the year the Ombudsman received ten FOI applications for
documents held by this office. There were thirteen “informal” requests
for information, twelve written inquiries and more than three hundred
telephone inquiries (relating to both FOI applications and FOI
complaints}.

Fifty four formal FOI complaints were received during the year. Of
these, twenty nine cases were finalised; the remainder were still under
inquiry or investigation as at 30 June 1990,

The following table shows the outcome of finalised complaints by
Cilegony

QUTCOME NUMBER
Mo jurisdiction 9
Declined without any inquiry 2
Declined after preliminary inguiry 11
Resolved after preliminary inquiry [
Investigation discontinued L

9

Although time consuming to deal with, the number of FOI applications
received has not been significant. This is in parl due to the restrictions
imposed on applications to this office because of its inclusion under the
provisions of section 11(1){e) of the act. Applications tend to be either
requests for information held about the applicant or requests for more
sensitive information relating 1w on-going investigations,
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There has been a gradual increase in the number of complaints received
by the Ombudsman’s Office as applications filter through the process of
determination and internal review by agencies. This increase is
consistent with the early experiences of the Victorian and
Commonwealth FOI units. This office expects that the number of FOI
complaings that it receives will substantially increase over the next few
years, particularly as public awareness of FOI develops,

The many telephone inquiries received point 10 the public's perception
that the Ombudsman's Office is an agency from which information about
government can be obtained. The FOI Unit has performed an
educative role in providing information and advice on FOI issues and
in dealing with FOI complaints.

Complaiot Hagdli

Predictably, most FOI complainis are about refusal of access to
documents. However, there have also been complaints about delays,
missing documents, the level of fees charged, the form of access
provided, and refusals 1o amend personal records.

Where possible, the FOI Unit anempts to resolve matters informally,
Inevitably, however, some matters have progressed o formal
investigation,

Assessment of an FOI complaint usually begins with inspection of the
notices of determination issued by the relevant agency. To date, very
few notices that have been examined by the FOI Unit have satisfied all
of the requirements stipulated in the FOI Act. Most importantly, many
agencies are not providing to the applicant the facts on which their
decisions to deny access to documents were based; instead they have
merely quoted or paraphrased the exemption clauses set out in the Act,
of have relied upon unsupported assertions to justify their decisions,
When an agency denies access to a document, or to part of a document,
it is the explanation of the decision-making process which led to the
refusal of access which should be the most crucial component of the
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determination motice,

Local government authorities, too, are subject to the FOI Act; but only
in relation to applications which relate 1o the applicants personal affairs,
Because the term "personal affairs® is not defined in the FOI Act, much
confusion has resulted. Some councils who have open policies towards
the provision of information have adopted a broad interpretation of the
term; others have adopted a very restrictive imterpretation, This
disparity between the approaches being adopied by councils towards
freedom of information will continue to give rise 1o an increasing
number of complaints. The problem might well be overcome if local
authority’s were made subject to the FOI Act in all respects.

Matthew Moore and the Premisrs Department

Following the introduction of the Freedom of Information Bill on 2
June 1988, the Premier addressed a seminar on Freedom of Information
and made the following statement:

The Government sees the Bill as one of vital importance
because it will enshrine and protect the three basic
pringiples of democratic government, namely, openness,
aceountability and responsibility.

It is anticipated thar evidentiary certificates will anly be issued in
unusual circumstances where the seripusness of the circumstances
warrants i, The Bill has been drafted on the basis that there are
areas of Government where, on occasions, the highest public
interest could be put at risk if information were released. It is
proposed that a cerlificate will only be Bsued as a "last reson”

Az an added safeguard, the New South Wales Bill allows only
one minister, namely me, (o issue certificates. Accordingly, it wall
be necessary for me to consider each request for a conclusive
certificate and weigh up the government’s commitment o Open
government with the possibility that effective government or
critical law enforcement operations may be compromized.

The document which prompied the Premier to issue the first Ministenial
Certificate under the FOI Act was a document entitled "Eeview of

Ministerial Conduct” dated 31 March 1980,
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Mr Manhew Moore, State Political Correspondent for the Sydney
Morning Herald, lodged an FOI complaini with the Ombudsman after
being refused access to a document he requesied from the Premier’s
Department concerning any pecuniary interests of National Party MP's
in relation to northern NSW coastal development, The report was Later
identified as being the document mentioned above, The Premiers
Department refused Mr Moore access to the document on the basis that
it was prepared for submission fo Cabinet.

A document which has been prepared for submission for Cabinet can
be deemed to be an exempt document by virtue of schedule 1, clause
1 of the FOU Act. However, even where a document meets the
requirements of an exemption clause, the FOI Act confers a discretion

i release such documents.

The objects of the Act require that the discretions conferred by the Act
shall be exercised, as far as possible, so a5 to fagilitate the disclosure of

information.

In considering whether access is to be given 1o a document, the
decision-maker needs 1o assess whether it is possible to provide access
to parts of a document which don’t contain exempt matter. Clause 1,
schedule 1, states that a document 8 ool an exempt dosument if it
micrely consists of factual or statistical material that does not disclose
information concerning any deliberation or decision of Cahinet. In light
of this provizgion, it would be expected that any information in the
report of a factual or statistical nature would not be considered exempt.

In his letter o the Ombudsman, Mr Moore claimed that the Premier
had anpounced an inguiry into the pecuniary interests of MNational Farty
MP's in January 1989 Mr Moore said that on at least two occassions
after the report was completed in March 1989, Mr Greiner stated that
he was planning to make the report public. Mr Moore claimed that at
no time had the Premier ever suggested that the report would go to
Cabinet, that it contained Cabinet discussions or that it would no be
made public.
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After making preliminary inguiries regarding this matier, the
Ombudsman issued a notice of investigation requiring the Director-
General of the Premier's Department o produce a statement of
information and specific documents 1o the Ombudsman, In his response
the Director-General advised the Ombudsman that the Premier had
issued a ministerial certificate under section 5% (1) of the FOI Act in
respect of the document sought be Mr Moore,

A ministerial certificate is taken to be conclusive evidence that the
document is exempt, subject only to review by the District Court.

A certificate under section 22 of the Ombudsman Act was issued in
respect of the requirement wpon the Director-General 1o provide the
Ombudsman with the reasons for refusing access 1o the document and
to provide the facts underlying the reasons for that decision. The
Director-General stated that this information related 1o the confidential
proceedings of Cabinet. This was only the second occassion on which
a certificate under section 22 of the Ombudsman Act had ever been
issued.

The effect of these certificates was to significantly restrict the
Ombudsman’s investigation of the complaint. The investigation was
discontinued; it was considered that the matter could be more
appropriately handled by the District Court.

Department of Education

In the first few months that the FOI Act has been in foree, this office
experienced a situation where there was multiple involvement with one
applicantfcomplainant. This experience highlighted the potential and
actual conflicy between the Ombudsman’s roles as an agency subject to
the FOI Agt and as an avenue for external review of FOI
determinations made by other agencies

In late August 1989 Mr A, on behalf of the Public Education
Association, lodge a FOI application for access to all complaint files
held by the Ombudsman concerning school closures. In the course of

Part 1



Annual Beport 1990 38

the Ombudsman’s inguiries into those complaints, a number of
documents had been obtained from the Department of Education.

Mr A had already made a FOI application to the Education
Department for access to its documents relating to school closures,
Dissatisfied with the initial determination of his applicition, Mr A
applied 1o the Education Department for an internal review, That
determination was made whilst the Office of the Ombudiman was
processang Mr A's FOI application.

As an agency subject to the FOL act, this office assessed Mr A's FOI
application, giving consideration to the release of documents, including
those created by the Education Department but held by this office,
Despite the department having deemed a number of those documents
to be “exempt”, this office was obliged 1o make its own determination
about access 1o the documents,

The Director-General of the Education Departmant wrote o the Acting
Crmbudsman on 18 and 19 October 1989 requesting that this office deny
Mr A access o documents supplied by the Education Department. Just
prior to the Acting Ombudsman making his determination, the
Executive Council gazetted the Office of the Ombudsman as an agency
under Section 11(1){e) of the POl Act on 27 October 1989. The
gazeital of the regulation had the effect of deeming documents held by
the Ombudsman, but created by another agency, to be held by that
apendy.

On 25 October 1989, the Director-General of the Cabinet office had
informed the Ombudsman of the proposal to prescribe the Office of the
Ombudsman pursuant to Section 11(1){e) of the FOI Act.  That
proposal was based on a recommendation which had previously been
made by the Ombudsman in a submission 10 the Premier's Depantment
in September 1988 about the then FOI Bill. The proposal was at that
time repected by the Premier's Department.

The timing of the decision to prescribe the Office of the Ombudsman
under Section 11{1)e) was, therefore, interesting. It was 1aken without
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any consultation with the Ombudsman and at a time when the
government feared the release of documents which might embarass the
department and the Minister. Mr A’s application was determined within
the constraints of Section 11(1)(e) and access was provided to all
documents relating to his request, other than those created by the
Deparment of Education.

Mr A then lodged a FOI application for access to all documents
relating to the processing of his previous FOI application by this office,
At the same time he sought an external review by the Ombudsman of
the Department of Education determinations of his FOI applications.

The Ombudsman was placed in an invidious position; having already
considered ihe documenis in his possession with a view to making a
determination, he was now asked 1o review the Education Department’s
determination in regard to smilar documents.  This situation was
further compounded by the FOI application for the previous FOI file,
as documents on that file comtained furiher analysis of the documents
requested, but refused by the department.

The conflict between the Ombudsman’s rodes in regard o the FOT Act
led to @ siwation where, had the Ombudsman investigated Mr A's FOI
complaint, this office would have been open to an allegation that it had
substantinlly predetermined a matter, prior o commencing an
investigation. In this instance Mr A withdrew his FOI complaint and
lodged an appeal to the District Court. However, this course of action
may not always be available to complainants who do not have adequate
financial resources to take such action,

The gazenal of this office under Section 11(1)(2) of the FOI Act has
gone some way towards resolving the conflicts which occurred in dealing
with Mr A’s applications and complaint, However that change does not
address the faet that FOI applications can stll be made for the
Ombudsman's own documents which have been generated during the
course of his inguiries and bear direcily on documents created by other

agencies.
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Child Abuse issues

The 1988-89 Annuval Report outlined a number of issues that had arisen
in the area of child abuse, This year, problems have again been raised
in & number of cases in this area. One case investigated during the
year raised several problems.

The complainant alleged that evidence relating to the possible sexual
abuse of her four year old child may have been lost, because of a
failure by officer’s of the Depariment of Family and Community Services
to make prompt arrangements for the child to be medically examined.

This particular case, in fact, raised a number of specific issues:

Delay

It was Friday afternoon. The complainant picked up her four year old
daughter from the baby-sitter. On the way home, her daughter told her
that the fifteen year old son of the baby-sitter had done certain things
to her. Based on what her daughter told ber, the mother suspected that
her daughter might have been sexually abused. The account suggested
that there may have been digital penetration of the vagina and/or anus.
That same day, after consultation with her hushand, the complainant
notified the department,

It was not until four days afterwards that the child was finally medically
examined. No clear evidence of sexual abuse was found, Subsequently,
the palice interviewed the boy concerned; he denied that he had been
imvolved in any improper conduct towards the child. Given the boy's
denial, together with the lack of corroborative medical evidence, the
police did not take the matter further.

In the department’s initial response 10 enquiries made by this office, it
suggested that, on the Friday night, when the ntification was made, the
complainant had shown a reluctance to the suggestion that an early
medical examination be arranged. This was denied by the complainant,
The Deputy Ombudsman, in a draft report which he has sent to the
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Minister, has said that, if the couple had been told that there was a
need for & medical examination, either on the Friday night or sometime

lnter, they would have been prepared 1o immediately consent (o it

In a still later submission fo this office, however, the depariment
presented a somewhat different argument, This time, it put the view
that it was the complainant’s desire for a medical examination, (rather
than the department's belief that, apart from the mother’s fears, a
medical examination was necessary), that had led the department to
decide to arrange an examination. Indecd, in that submission, the
Director-General said:

It is most unlikely that a medical examination would have
provided forensic evidence.

Given the view expressed by the Director-General, this office sought
expert advice from Dr. Suzeute Booth, Staff Paediatrician, Child
Protection Unit, at the Childrens Hospital.

Afier being provided with relevant information, she was asked:

whether, if the child had been sexually assaulted, a prompt
medical  examination may have provided ewidence,
corroborative of the child's disclosure; and

whether, from an evidentiary perspective, il was important
for the medical examination in this case o have been
arranged as early as practicable.

In response to the first question, D Booth said:

In view of the childs complaints of discomfort on
urinition, there may have been physical signs of her sexual
ghuse which would have been detected on examination at
the time of her disclosure, However, it should be made
clear that even in the absence of any medical evidence 2.
an examination performed immediately after an abuse, that
no physical signs may be found and yet the child's
allegation would be true.

In retation to the second question, she expressed the view that, from an
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evidentiary perspective, a medical examination should have been
arranged "as early as practical,”

Having regard 1w all of the evidence available 1w him, the Deputy
Ombudsman in his Draft Report has concluded that thére was an
unreasonable delay before arrangements were made by the department
for the child to be medically examined.

The rating system

When a child abuse notification i received at a departmental District
Centre, it is assigned an "urgency rating” by the District Manager. The
rating to be applied in each particular case is determined according to
deparimental policy. But, when examining evidence in connection with
the complainant's allegations, the Deputy Ombudsman found a serfous
deficiency in the department’s rating policy. For this reason, the
conduct of the department in this regard was also investigated.

The investigation revealed that, in a significant number of cases, the
policy required a quicker response to a child abuse notification if the

nodtification was received on a weckday, rather than on & weekend.

Dwring the course of the investigation, the department amended its
policy to overcomse this problem, Therefore, no recommendations have
been made by this office concerning this issue. MNevertheless, in his
draft report the Deputy Ombudsman has found that the depanment’s
conduct in relation 10 is former policy was unreasonable,

Ago-ordinated response

The complainant alleged thal, until she insisted on a prompt responss
from the Police Department, it was clear that police were going 1o take
an inordinate amount of time o investigaie the maiter. However,
because the complainant’s major concerns were directed against the
Department of Family and Community Services, this office decided not
1o specifically pursue her allegation about police inaction.
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But when the relevant papers were referred 1o Dr Booth for advice, she
chose to raise some wvery serlous issues about delays in cases of
suspected criminal abuse of children. She said:

In addition the comments [made by the complainant] about
the delay in the police proceedings is not restricted o [this
locality] .. We have had difficulties also with investigation
of cases in all of the Child Misireatment Units due to
their severe lack of saff, It i not that chose officers
involved are being obstructive or reluctant io take on the
cases but the sheer workload has become such than there
is often a quite serious delay before offenders are
questioned.  As this family has described, this produces
great stress on the family as they are wsually advised not
10 continge contact with the offender and their family who
may well be personal friends or, as in this siwation, child
minders,

In light of the serious conceérns raised by Dr Booth, the Depury
Ombudsman in his Drafi Report said:

It is clear that the delays have the capacity 10 not only
seriously affect possible criminal proceedings, but also 1o
affect the "well being” of the relevant children and their
parents. Moreover, an unjustified delay is unfair o the
accused. Consequently, [ believe that F.ACS should seek
to obtain from the Police Depantment an agreement which
provides that, in all cases involving both departmeants, as
spon as possible after both depariments are made aware
of an abuse notification, a case plan be jointly developed
dealing with, among other things:

1 the maximum period before any  medical
cxamination will be arranged, i such action is
considered appropriate;

2 the maximum period before the alleged
perpetrator will be interviewed; and

3 the maximum period before any other relevant
evidence will be obtained.

The Minister is currently considering the Deputy Ombudsman’s draft
report and this office is awaiting advice about whether the Minister

wishes o consult before the report is finalised.
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Juvenile justice and the Ombadsman

During the year public interest and concern has focussed on the juvenile
justice system in MNew South Wales. Detention centres- for juvenile
offenders have come under increasing strain, Much media attention has
heen devoted 10 spectacular escapes from custody and suicides of
juvenile offenders. Some magistrates from the Children's Court have
publicly voiced their concern about the facilities, or lack of them, in
juvenile detention centres and about the lack of alternatives 1o custodial
sentences when the court has 1o deal with offenders. The year has seen
juveniles placed or transfered into the eustody of the Department of
Corrective Services on a scale never previously witnessed nor
contemplated,

The Standing Commitnee on Social Issues of the New South Wales
Parliament is holding an inguiry into the juvenile justice system. The
inquiry's terms of reference include the implications of -

{(a)  pre-sentencing and court diversion schemes;

(b}  selection and training of siaff in relevant
youth services; and

Ic) community-based options for the management
and care of young offenders.

The Ombudsman's Office has a responsibility in the area of juvenile
justice. It conducts investigations into complaints received about the
administration by the Department of Family and Community Services,
of detention centres and about other relevant issues involved in this
particular area of public administration. However, there are significant
limitations on the Ombudsman's ability to effectively discharge his role.

The principle method of maintaining the Ombuodsman’s profile in
juvenile institutions, and of making available 1o young offenders the
services he provided, has been by making regular visits 1o them. This
allows officers of the Ombudsman o inspect facilities first hand, and
provides opportunities for residents to raise complaints in an informal
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manner. 1t also facilitates discussion of general issues with local
Superintendents and develops the context within which complaints can
he assessed. In each of the three previous years, the office made
eleven or twelve visits to juvenile institutions. During the year 1989/90,
only five visits were made. Because of the expense involved in making
visits and other resource problems, country institutions received linle
attention from this office.

A report of a study by the Youth Justice Coalition funded by the Law
Foundation of New South Wales entitled "KIDS IN JUSTICE - a
blueprint for the 9", which was published during the year, among
other things, concluded:

Substantial improvements need to be made 1o review and
complaints mechanisms to ensure that the decision of
officials in the juvenile justice system are accountable to
clients, government and the public,

The report goes on to make a series of recommendations; these include
consideration of a system of notification by the department to the
Ombudsman  of complains made against  departmental  staff;
establishment of a departmental complainis unit; and a range of
measures (o make the Ombudsman’s office more accessible and effective
1o young people who wish to complain about their treatment in the
juvenile justice system. The reporis suggesis specific strategies to
achieve more effective complaint detection and handling by the
Ombudsman's office. These include the establishment of a Children’s
Ombudsman or Deputy Ombudsman (Children); the creation within the
office of a position of Youth Liaison Officer; and the establishment of
a separate unit within the office to deal with complaints b children and

young people.

To implement any of these strategies would be quite beyond the current
budget resources of this office. The Ombudsman agrees that the
recommendations, if implemented, would improve accountability in the
juvenile justice area. The need for effective systems of accountability
is obvious and appears to be becoming more urgent. The present level
of resources available to the office, however, does not enable the
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Ombudsman w0 say that his office is in a position 1o provide services
that will ensure that such accountability is or will ba provided.

Official Visitors for juvenile detention cenires

The Sydney Morning Herald of 19 December 1989 reported that the
then Minister for Family and Community Services, the Hon Virginia
Chadwick, bad appointed a team of “independent” visitors 1o “ensure

that New South Wales juvenile detention centres are operating
effectively and humanely”. The report went on to say:

Mrs Chadwick said vesterday the wvisitor scheme, which is
similar 1o a program operating in N3W adult gaols, would
enhance the protection and advocacy rights of woung
offenders.

She said the visitors would have the power to scrutinise
standards and conditions at all detention centres, and 1o
deal with complaints from inmates and staff,

The visitors would report directly 10 her, bypassing the
depariment, she =aid.

"The 1eam of visitors will regularly attend my depariment’s
ten detention centre, examine general conditions and
standards of care, and will have the power to deal with

gricvances and concerns of both residents and staff,” she

said,

This office understands that the scheme will be similar v the Official
Visitor Scheme operated by the Department of Corrective Services., As
has been noted elsewhere in this report, that scheme & currently
experiencing difficulties, Whilst this office supports the introdwction of
the scheme for juvenile detention cenires as a palliative measure in
terms of allowing detainees to express their grievances at the earliest
opportunity, it hopes that the problems now facing the prison Official

Visitor Scheme will be avoided.

Most of the Visilors were appointed in January 1900,  They are
empowered by the Community Welfare Act to enter and inspect the
juvenile detention Facility for wihich they have responsibility at any time;
1o confer privately with residents, employees or detainess of that facility;
and to furnish advice and reports to the Minister on any matters
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relating to the conduct of the facility.

Unlike the statutory powers conferred on Official Visitors to prisons, the
Community Welfare Act does not appear 1o provide, in specific terms,
for Visitors to deal with complaints that residents or detainess may
make. But the Visitors, in fact, do mediate complaints, as part of their
right to confer privately with juvenile detainees; and the ability 10 take
complaints is strongly implied, as part of that right. Complaints that they
receive are the subject of mediation during discussions between Visitors
and the superintendents of the detention facilities.

It is only a few months since the Visitor scheme commenced, and it is
toc early for this office o determine how effectively the scheme hus
been functioning. From discussions between the Visitors that have been
appointed and Ombudsman officers, this office is led to believe that the
scheme has been well received by deparimental staff and that no serious
difficulties have been met by Visitors in attempting to conciliate
complaints that residents or detainees have made.

Ome constant theme annuncizted by the Visitors is that they value their
ability to be able 1o express directly 1o the minister any concerns that
they might have, without having to submit reports 1o the department.
Hopefully, this direct access can be maintained in order that the scheme
can remain beneficial from the view point of both the Visitors and the
detainees,

The Ombudsman intends that this office will initiate and maintain
comtact with the Visitors in order to assess the usefulness and
effectiveness of the scheme. One obvious benefit of the scheme is that
the Visitors should come 1o have a detailed knowledge of the operations
of the facility for which they are responsible, which, by dint of lack of
resources, staff from this office do not have.

It is envisaged that some complaints that are initially sent to this office
will, more appropriately, be referred to the Visitor, rather than be made
the subject of enquiries by this office. On the other hand, there may be
matiers which figs1 come to the attention of the Visitors which might be

Par 1



Annual Report 1990 48

best dealt with by referral to this office. Therefore, it 15 hoped that by
closer co-operation between this office and the Visiors, a better
overview of the operation of defention centres,and a more effective use
of resources will be achicved,

“(rwn motion” investigalion on wse of unflued gas heaters in schools

The Ombudsman can commencs an investigation even if he has not
received a complaint about the conduct 1o be investigated. This is
provided for in section 13 of the Ombudsman Act and such
investigations, called "own motion™ investigations, are wsually commenced
in matters which involve significant public interest. Often, the impetus
for "own motion” investigations comes from facts which are discovered
during an investigation of a citizen’s complaint about an unrelated
matter. Sometimes, it comes from media reports about important public
issues involving the conduct of public authorities; the Ombudsman's
investigation about the use of gas heaters in schools was one such case.

Comments made in the press and on radio in June 1989 drew the
attention of the office to a public debate about the possible dangers
imvolved in the use of unflued gas heaters in public schools in Mew
South Wales.

It was publicly alleged that the Department of School Education (the
Department) had failed 10 act on recommendations made in a report on
a study of the use of unflued gas heaters issued by a working pany led
by the State Pollution Contral Commission (3POC), The study, it was
alleged; had found levels of nitrogen diexide (NO,) in classrooms where
unflued gas heaters were being vsed, of such degree as o cause
condern.  The report, it was said, included recommendations about
interim measures to achieve substantially reduced Ny levels for the
IUE9 winter.

Because he saw the matter as one involving significant public interest,
the Ombudsman, of his own motion, commenced an investigation. The
investigntion disclosed that the issue of NO, emissions had been the
subject of attention for some time. The Department had been aware
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of health concerns associated with the use of unflued gas beaters al
least since 1988 after the completion of a study of selected schools
made by AGL Gas Companles which, in wrn, had to repornt to the
Public Works Department.

In mid-March 1989 a meeting attended by the heads of the Departments
aof School Education, Health, Public Warks and SPCC and the General
Manager of AGL, together with senior exccutives of these organisations
was convened to discuss the AGL study. The fact that the levels of
NO, found in the schools sampled in the AGL study had ranged from
“acceptable” to "wnusually high', was brought o urgent notice, In
addition, the meeting was told that primary school children were
particulasly vulnerable to the effects of NOy;, because of their age and
stage of development; that the problem was compounded because they
were located in "home base” classrooms (that is, they were not moving
from room to room for lessons); and that they were being subjected 1o
prolonged periods in heated rooms. The Public Works Deparment
recommended 1o the meeting that a direction be issued 10 schools on
the importance of ensuring adequate ventilation in clagsrooms and that
ceiling fans where installed should operate continuously, in addition 1o
windows being opened.
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The public authorities involved in the meeting met again two days later
to finalise arrangements for a study of the heaters, Phase 1 of the
study was 10 be conducted urgently during the fortheoming Easter period
- it was designed to obtain information about levels of NO, in
classrooms, under a variety of ventilation conditions; Phases 2 and 3
would follow later. The working party to conduct the study included
officers from all of the public authorities, as well as a representative of
the manufacturer of gas burners.

On 22 March 1989 the Director General of School Education fssued a
memarandum o all School Principals. It said:

The Director of Public Works has drawn to my anention
the need to provide adequate wventilation in school
buildings at all times. This requirement is particularly
relevant with the onset of cooler weather and the use of
heating appliances.

When school buildings are in use, windows shall be open
0 ensure that adequate cross flow  ventilation is
maintained and when ceiling fans are fitted they should be
operated contimuously at low speed to assist air circulation

The memorandum, as an information and instruction exercise, wis
inadequate. It referred to “heating appliances™; it did not mention
unflued gas heaters. It did not draw anention 1o concern about NO,
emissions. The memorandum conveyed the advice recommended by the
Public Works Department about opening windows and running ceiling
fans.

Very shortly after the issue of the memorandum, the operation of
ceiling fans in rooms using unflued gas heaters was found to be ill-
advised, The tests conducted during the Easter period in 1989
ascertained that the use of ceiling fans actually increased the NO,
concentration al occupant level. This information was furnished 1o the
Director General's Secretariat on 31 March 1989, But nothing was
done to eorfect the information about the operation of ceiling fans
issued to schools in the memorandum of 22 March 1939,

SPCC sent the report on Phase 1 of the study to the Department on 23
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April 1989, The report, amongst other things, recommended that the
Department:

gend a directive to all schoals indicating in
the strongest terms that the operation of
flueless gas heaters in closed rooms would
nod be permitted;

include in the directive instructions that all
classrooms using flueless gas heaters must be
crosswventilated, Windows and/or the doors
on opposite sides of the room must be open.
On ¢alm days the opening on each external
wall should need to be a1 lease a total of
1600 5q cm ... and twice this amount for
internal walls .. If the corridor or enclosed
area were heated by a flueless gas heater, it
too would need to be ventilated at a similar
rale;

indicate in the directive that ¢irculation fans
not be used with flueless gas heaters;

attach an exiernal label, indicating that the
heaters only be wsed where there was ¢noss
ventilation, 1o all flueless gas heaters;

include in  ihe directive  instructions
emphasising that children must not be seated
closer than 1 metre 10 heaters while in
Operation,

include in the directive diagrams of typical
window openings regarded as suitable for a
cross-section of commonly occurring window

Lypes.

Notwithstanding the obvious need to deal urgently with the matter, the
recommendations in the report were not acted upon,

The Departmens, however, had considered the budgetary implications of
the problem; a briefing document outlining these implications estimated
that:

it would cost $2-33 million to implement a
planned mainienance Programme;

if low MO, burners were fitted to all heaters,
it would cost approximately $25 million;
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in replace wnflued heaters with flued gas
heaters would cost  approximately §160
million, and o change 10 electric heaters
wotld cost over 5500 million.

On 7 June 1989 after eriticism for allegedly withholding information was
levelled at the Department in the Sydney media, files on the unflued
gas heater problem were activated in the Department’s Secretariar, A
meme 1o all school principals was authorised and a letter purporting 1o
accept the recommendations made in the report of April 1989 was sent
to SPCC, Despite its formal acceptance of the recommendations in the
report, as conveyed to SPCC, the Depariment’s memorandum to all
school principals issued on 7 June 1989 failed to implement all of the
mesures contained in the recommendations, It said:-

L Ensure that there is adequate cross
ventilation in all rooms, [ wish this to be a
mandatory requirement;

& Digregard my request of Mareh 23, 1989 o
operate ceiling fans in an effort to improve
ventilation when heaters are in use. It has
now been shown that the fans may increase
the level of NOy near students and staff;

3 Ensure that no person is seated closer than
1 metre from a flueless gas heater.

The memorandum made no reference 10 the recommended minimum
window opening limits, nor to instructions regarding rooms with internal
walls or rooms with adjacent corridors similarly heated. As well, the
memorandum was misleading in other ways. Tt said that there was
insufficient evidence 1w suggest any hazard associated with the use of
gas heaters, and it cast doubt on the results of the tesis conducted in
a range of ventilation conditions as were detailed in the April 1989

report,

The memorandum said that a colovred instruction sticker for
attachment 0 every heaer, 10 explain pictorially the extent of
ventilation necessary, was being prepared.  These stickers were
despatched to schools on 6 July 1989,
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A further memorandum sent to all school principals on 10 July was aléo
misleading. It said that initial NO, emission tesis had been undertaken
in completely closed, unoccupied classrooms, with heaters operating at
maximum settings, and that the purpose of the tests was to determine
the maximum possible level of nitrogen dioxide that would occur in a
classroom. In fact, the testing programme had been designed to record
levels of NGO, in classrooms exhibiting 2 range of ventilation conditions.

The Director General of Education, when responding 1o the
Ombudsman during the investigation, said that the "cautious approach
taken to these matters was a considered course of action”. The delay
that had occurred in informing schools of the possible problems, and of
the interim measures 1o be taken during the 1989 winter, had not been
due, therefore to mere oversight. The Director General added:

To react precipitously to this matter, in my opinion, may have
resulted in unnecessary disruption to the education of swdents.

The explanation advanced by the Depantment for its delay was difficult
to understand given that there had been abundantly clear evidence of
the existence of unaceeptable levels of NO, under certain conditions,
and that these represented health risks 1o school children.

A statement of provisional findings and recommendations was sent 1o
the Depariment for comment. In his response, the Acting Director
General said:

There is little, if any, evidence of actwal harm to the health or
safety of any student, teacher or member of the public as a
consequence of the conduct contended to be wrong,

Towards the end of the Ombudsman's investigation, the report on
Phases 2 and 3 of the study of gas heaters was completed and sent 1o
the Depariment.

Phase 2 of the study involved conduciing tests in occupied classrooms
with ventilation settings as chosen by teachers in accordance with the
Department’s directive to all school principals that had been issued in
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June 1989, The study found levels of MOy that were lower than those
that had been found in the study of unoccupied classrooms (Phase 1),
but a significant number of tests disclosed levels which were not
acceptable,  Minor leaks were found at stopeocks, around pipe
connections and at poorly constructed burners,

The report highlighted the inadequacy of the Depariment’s directives on
the use of unflued gas heaters and that the memorandums to all school
principals:

had not properly informed staff;

on their own, were insufficient as a method
of communicating instructions 1o all teachers
in public schools on matter of such
importance and where they were individually
imolved,

On the issue of ventilation, the report said;

Many teachers did not follow the recommendations as set
out in the second directive, adding that the degree of
compliance was frequently dictated by the structural
limitations of the cdassrooms ..

In March 1990 the Ombudsman sent a draft report on the investigation
to the Minister for Education and Youth Affairs and offered to consult
about the matter if the Minister wished. The report comtained a
number of recommendations, including:

that the Department release information
regarding unflued gas heaters contained in
the reports on Phases 1 and 2 of the study,
by way of memorandum w all school
principals;

that a special committee be st up o
establish an  information and  instruction
programme to ensure that schools received
and undersioad the information; and

that the committee monitor the impact of the
FIIDEFB.I‘IJI!T!H:.
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The Minister, whilst not wishing to consult, wrode to the Ombudsman
in April 1990 and said that following action either had been taken or
pat in train by the Department:

All principals had been informed of the
current situation, and a survey of schools
had been commenced to determine the
numbers and types of heaters present;

A programme of leak detection and
maintenance had been initiated; schools in
the colder areas of the State would be dealt
with first:

Funds had been approved to enable the
manufacture of the first batch of low NO,
burners and an order had been ssued for
their manufacture and for their placement in
schools to commence;

The Department had forwarded copies of the
final report on the study of gas heaters
{Phases 1, 2, 3) w regional offices and to
clusters of schools; and

Each school had been provided with a copy
of the Execulive Summary of the Repor.

The Ombudsman considered that the Department had satisfied his draft
recommendations regarding the release of information to schools.

The question of the establishment of a special committee 1o support the
information and remedial programme on unflued gas heaters, and 0
emsure compliance with the Department’s directives remained,
Recommendations on the establishment of a special commiitee were
included in the Ombudsman’s final report which was issued in July
1990, In that report, the Ombudsman found the conduct of the
Depariment of School Education to be unreasonable in terms of Section
26 (1))(b) of the Ombudsman Act in that it had:

failed to provide sufficient information on the
use of gas heaters in its memorandum 1o all
school principals of 22 March 198%,

failed 10 correct information crculated in
that memorandum;
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not  expeditiously provided proper or
sufficient information 1o schools about the
possible dangers involved in the use of
unflued gas heaters, despite having had since
28 April 1989, a report of Phase 1 of the
study on gos heaters;

provided misleading and incorrect information
in {13 memorandum to all school principals
of 7 June 198%.

The Ombudsman in his final report also referred to the need 10 set a
safe indoor upper limit of NOy. At that time, the Mational Health and
Medical Rescarch Council announced that it was considering an indoor
goal of 0,16 ppm of NO, and the proposal was open for public
comment,

The extent of the Department’s remedial programme and the conditions
which will need to apply to the use of unflued gas heaters will
ultimately depend on the determination by the National Health and
Medical Research Council of & maximum indoor level for NG,

This office will continue to monitor the action taken by the Department
to deal with the unresolved issues associated with the use of gas heaters
in schools,

Demial of liability « new wrinkles to an old problem

Previous Annual Reports' have set out the view of this office that
people who make claims against public authorities are entitled to be
given an adequate statement of reasons when their claims are rejected,
A lengthy, state-wide investigation of the practices of local government
authorities in this regard was completed in 1986, Cases which
demonstrate that some authoritics deal with ¢laims in an inappropriate
way continue to arise from time fo time,

During the year, some variations of the problem came to notice, The

1
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Ombudsman is at present investigating, on his own motion, whether the
Government Insurance Office gives adequate reasons 1o claimants when,
a3 public liability insurer for a local government authority, it denies
liability on the authority’s behalf. A statement of provisional findings
and recommendations has been distributed but the investigation is nod

yvel complete.

Three other matters dealt with during the year illustraie the soris of
problems and frustrations that cilizens can face in attempiing to have
their claims dealt with sensibly,

Two matters concerned the Hunter Water Board. In the first case, a
woman {Mrs R) complained about the Board's handling of a claim for
damage caused to her landscaped yard by a burst water main, The
rupture had caused considerable damage, including the destruction of
three retaining walls. The complainants yard had been painstakingly
landscaped by the woman’s husband in the healthy wyears of his
retirement. Unfortunately, by the time the damage occurred, his healih
had deteriorated to such an extent that he was physically and financially
incapable of rectifving the problem himself,

The complainant had initially contacted the Board seeking its agreement
o meet the cost of restoring the yard to i3 préevious condition, Mrs B
claimed that the Board had excessively delayed turning off the water
supply, thereby exacerbating the damage which resulted.

The Board, in accordance with its usual procedures for handling such
claims, referred the matter to s insurers for processing, along with
other claims received from residents of the area over the same incident.
The insurers, in turn, recommended that the Board deny linbility:

wift the first instance [becauss] the various
residents affected by the main failure have
not pursucd the matter since the initial
incident and our subsequent site inspection,

Presumably, the insurers were hoping that the affected residents had
lost interest in their claims., The complainani, however, contacied the
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Ombudsman when she failed to get satisfaction from the Board.

After the Ombudsman's investigator commenced enquiries and the
Board's Managing Director had reviewed the manter, the Board
approved the necessary repairs, and the restoration work was carried
out by the Board's staff.

In the second case, Mrs W complained about the Board's handling of
her claim in respect of damage caused to her property by waler from
a main which burst three times in eighteen months, The Board denied
the claim, which was for $367, and, in doing so, advised ihe
complainant:

~investigations of the incidemt failed 10 disclose any
negligence by the Board, Aceordingly, the Board disclaims
liability in this matter.

In its response to preliminary énguiries made by this office, the Board
provided three cogent reasons for its decision 1o deny liability. The
Board was told that the need for the Ombudsman’s imvolvement could
have been avoided if, at the outset, the complainant had been informed
of the reasons for rejection of her claim, Finally, the Board agreed
that:

it i important that in all cases where liability is denied
that the reason(s) are made very clear to the claimant.

Another complaint came from a man who alleged that his boat had
been damaged by Ryde Municipal Counell workers; the complainant
waited two years to get a straight answer from council about his claim
for compensation,

He had submitted his claim to council; council had forwarded it to the
council contractor who had undertaken the work which damaged the
boai. But the contractor did not deal with the claim, and council failed
o tell the complainant whether council itself denied liability in the
miztter.
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Following the Ombudsman's inervention, coundl formally advised the
complainant of its position on the claim and provided him with details
of the contractor's insurance so that, at last, he knew where he stood.

This office expects that all public authorities with public liability claims
made against them will ensure that they are properly and fairly dealt
with and that claimanis are given fast, meaningful answers to their
claims. 1t expects, (oo, that public authorities will bold their insurers
accountable for giving accurate, comprehensible reasons to claimants for
their decisions to reject claims.

Regremably, it seems that some public authorities are ioo willing fo
accepl without question their insurers’ decisions to refuse the payment
of claims, even when those decisions are made more on the basis of an
estimation of the claimam’s lkelihood of pursuing the matter through
litigation than on any objective evaluation of whether or not the claim
is justified.

Toothless regulatory agencies revisited

The 1984,/85 Annual Report {p.19) was critical of the failore of some
government authorities to prosecute other government agencies for
breaches of the law. This failure was apparently based on a
memorandum issued (o all Ministers in 1959 by the then Premier, the
Hon 1 1 Cahill, which decreed that litigation beiween government
authorities was 1o be avoided wherever possible. The avoidance of
litigation between government agencies meant that regulatory bodies like
the Siate Pollution Control Commission could not go beyond persuasion
in dealing with other government bodies, such as the Water Board,
when they breached the faw., The then Ombudsman said:

sdegislation, except that which specifically does not bind
the Crown, should be enforced by the appropriate
regulatory body. There should not be available o any
government body the ability o circumvent the law.

It was pleasing to note, therefore, the present government's recent
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decision to cease this practice. The way is now clear for regulatory
hodies, where the circumstances warrant, to prosecule government
instrumentalities which commit breaches of the law and public
authorities might now think twice before breaching regulations with
which private organisations and individuals are required to comply. The
resultant increase in public accountability should bring a more
responsible approach from those government agencies which have, in the
past, sometimes flouted the law with impunity.

Rural Land Protection Boards

The 1988-89 Annual Report noted that the legislation covering  Pasture
Protection Board's was under review by the Department of Agriculture.

As g consequence of this review, the new Bural Land Protection Act
1989 came into force on 1 July 1990. The new Act appears to have
addressed many of the concerns expressed by rural people to this office

in recenl years,

Waler Board charges

During late 1989 and early 1990, several complaints were received about
excess water charges levied by the Water Board. In essence the
complainants claimed that either:

the Board had wrongfully calculated excess
witer charges for that year;

oT

The leaflets that the Board had issued, with
its rate notices for the years 1988-8% and
198990 were misbeading.

The 198E-89 leaflet said:

In 1989-1990 the annual residentinl water allowance will
fall wo 250 kilolitres, with usage charges remaining [the
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same|

Prior 1o 198990 the water allowance stood at 300 kilolitres per annum;
if more than 300 k] were used, excess water rates had to be paid on the
difference.

There was no mention in the leaflet, however, of the fact that the
reduction would take effect for meters pead after 30 June 1989, rather
than to usage after that date. The complainants had all interpreted the
leaflet to mean that the reduction would be applied to water used after
30 June 198%; as well, they had sssumed that the new reduced
allowance would be applied on a pro-rata basis to meters read after 30
June 1989,

In response to preliminary enquiries the Board asserted:

[The Board] adopted the practise of announcing water prices a
year earlier than previously. The changes operated so that meter
reading periods commencled] .. a full annual period afier the
announcement of the changes ..

It might s¢em reasonable 1o inmerpret both ihe leaflei and the first
sentence quoted above to mean that the Board had given consumers
over twelve months notice of the change that was to occur.  However,
the reality would appear 10 be that, at best, the Board had given a few
months notice to consumers to reduce their consumption o below 2501

or else incur excess witer charges.

In May 1990 the following conduct by the Water Board was made the
subject of an investigation:

the implementation by the Water Board of
its decision to change the free annual water
allowance from 300kl to 250k] from 1 July
1989,

the manner in which the Water Board
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eommunicated this change in policy 10 s
COMSUMETS.,

The investigation is continuing and the Board's response is at present
being considered.

Conversion of alder bulldings to stratw title:
legistation amended at last

In December 1989 the Strata Titles (Leaschold) (Registration of Plans)
Amendment Act 1989 received assent.

This decision was the culmination of seven years of Ombudsman’s
involvement in difficulties experienced by owners in converting obder
buildings to strata title, The amendments enable councils to ensure that,
before a building is eonverted to strata title, it can be passed as fit for
occupation. Minor encroachments of floors or walls will now not be an
impediment 1o conversion to strata title.

The path to the new legislation began in 1983 following the
Ombudsman’s report in an investigation which pointed out a situation
which allowed developers o strata a property with scant regard to the
requirements of the Local Government Act or ordinances, This report
recommended the establishment of a committee to examine this and
other issues related to strata titles. Some action was taken by the
Department of Lands to establish this committee during 1985 and an
inter-departmental working group, under the control of the Department
of Local Government was alsn mooted. With these bodies on the verge
of commencement the Ombudsman decided that the issue was being
adequately dealt with,

However by September 1985 no progress had been made; the working
groups in fact had never mei The Ombudsman reopened the
investigation into the matter in mid-1986 and a report in July 1936
reiterated the earlier recommendation. Finally in October 1986 a joint
committee comprising staff of the Departiment of Local Government and
the Department of Lands was established. This committee finally
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resolved to pursue an amendment to the Strata Title Act 10 rectify the
problem.

Unfortunately it took another three and a half years for the amendment
to be passed. In March 1990 the legislation came into effect.

Sydney Harbour Foreshores Management

The 1988-89 Annual Report expressed the hope that, with any luck at
all, regional environmental plans to deal with problems associated with
the planning management and control of the Harbour and the
Parramatta River might be finalised within ten years of the Ombudsman
first having made in 1982 recommendations about the Harbour's

I'HSHIEGTI'EIIT.

Accordingly, the Ombudéman noted with some satisfaction a report in
the Sydmey Morning Herald of 17 July 1990 thai, at last, guidelines
which identified all areas suitable for marinas and moorings and which
pinpointed features which should be preserved for heritage, culural and
recreational reasons had been released the previous day. The
guidelines, it was reporied, also extend by twenty-five per cent the
Harbour's environment protection zone, which limits development on the
foreshores.

It seems that this particular matter can at long last be closed.

All creatures great and small

The alleged sins of public awthorities, whether of omission or
commission, against our furred or feathered brethren are often hrought
1o the attention of the Ombudsman. Regretably, such complaints,
which often secem 1o engender a particular brand of zeal among
complainants, are usually the sorts of complaints least amenzble to
investigation. During the year, the Ombudsman has been obliged to
decline, among others, complaints:
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by an elderly lady in a semi-rural area that the lecal council's
failure to enforce stringent drainage conditions on a building
program by her neighbours had caused & flood of water onto her
property, drowning two prize peacocks. Preliminary inquiries
revealed that a tortuous and bitter neighbour dispute existed,
contributed to in no small measure by incessant noise from the
old lady's blacksmithing workshop;

by an amateur poultry and pigeon fanciers club about cut-throat
pricing of the pouliry pavilion at the lpcal showground, and a
claim that the local council was using underhand means 10
promote the interests of a rival poultry club;

that a local council refused to relax a "no dog® policy in iis
seaside caravan parks, even when the dogs in question were long
haired chihuahuas whose calming presence (the complainant
helieved) was the only reliable means of staving off her husband’s
asthma attacks;

from a woman whose goat had become entangled in 2 fence. She
said that she had rung the police 1o assist her, but when they
arrived they had been of lile assistance with the goal and,
instead, had taken fright at the barking of her dog and had
threatened 1o shoot it. Police denied this. The lady threatened 1o
chain herself 1o the police station fence in protest. The goat
eventually freed itself;

from a woman complaining about her local council’s inaction in
respect of large white patches which had appeared on the skin of
her blackfish;

from & woman who was irritated by the noise from her
neighbour’s flock of budgerigars. Preliminary inquiries revealed
some possible cause for her irritation, because the contentious
budgerigars numbered in the hundreds. The local council acted
swiftly to require reduction of the flock. An aggrieved telephone
call was then received from the owner the budgerigars,
complaining about persecution by the council and the decimation
of s flock. No end to this feathery fracas is in sight.

Serious misconduct, matter concluded

The 1988-89 Annual Report, set out details of an anonymous complaint
and of the investigation of that complaint about the conduct of the then
Superintendent a1 Mount Penang Training School, a juvenile detention

CEMINe.

In his final report in October 1988, the Acting Ombudsman
recommended that the then Public Service Board proceed against the
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Superintendent for misconducs, that the Superintendent be removed from
his post and that apparent breaches of the Liquor Act, Crimes Act and
Public Finance and Audit Act be referred to the Director of Public
Prosecutions,

The Depariment of Family and Community Services acted on the latter
recommendation and referred the matter 16 the Director of Public
Prosecutions; he, in turn, referred the matter in December 1988 to the
Commissioner of Police for investigation. It was not until March 1990,
however, that the Police Department provided the Depariment of Family
and Community Services with i1s report.

The police investigation concluded that there was "no evidence 1o
support  the institution of criminal proceedings against ([the
Superintendent]”. This conclusion, however, should be understood in its
proper context. The police investigation revealed a ¢lear breach of the
Liquor Act, admitted to by the Superintendent, but the Swawte of
Limitations prohibited the laying of criminal charges against him. In
addition, the investigation found that certain funds from the sale of
gy, sand and bush rock had been misapplied. This might have
constituted an offence under the Public Finance and Audit Act; but,
once, again action could be taken because of the time that had passed.
The police also investigated a mumber of other irregularitics, such as the
use of funds for overseas travel, but concluded that they had resulied
from “honest mistakes”,

Contrary to  the Acting Ombudsman's recommendation  the
Superiniendent was not removed from his pest. But he was charged
with negligence under the Public Sector Management Act and was
reprimanded. He was also fined $300.

In the light of the disciplinary action taken against the Superintendent
and the time which had elapsed since this office issued its final report,
the Ombudsman informed the Director General of Family and
Community Services that he proposed o take no further action in the

Mmanmer.
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It might be noted that, at the conclusion of the police investigation, the
Superintendent was promoted to @ more responsible position.

Delays in processing annulment and remission applications;
Ombudsman®s jurisdiction questioned

When people experience delay in having the Attorney General's
Department process their applications for anoulment of convictions or
remission of penalties imposed by the courts, they ofien approach the
Ombudsman.  The Ombudsman's jurisdiction 10 look into such
complainis was recently questioned. Decisions to annul & conviction or
remit @ penalty involve the exercise of the Royal prerogative of mercy.
Such decizions are eonduct which, by virtue of clause 9 of Schedule 1
of the Ombudsman Act, is outside the jurisdiction of this office,

Traditionally, while being careful to not enguire into ihe aciual decision
made, the Ombudsman has been prepared o look into complaints about
excessive delays or inaction in reaching a decision.

The Secretary of the Anorney Generals Department has long maintained
that the Ombudsman lacks the jurisdiction to reinvestigate such delays.
This is becanse Clause 9 of Schedule 1 refers to conduct of a public
authority relating to the exercise of the Royal prerogative. The
Secretary contends that these words encompass any delay or inaction in
his departrment in this area. This view has been supported by opinions
that the Secretary has received from both the Crown Solicitor and the
Solicitor General. But he has refused to provide copies of those
opinions o this office.

The Ombudsman has previously sought legal advice concerning the
words relating to where they appear in Schedule 1 of the Ombudeman
Act. Without determining the question of jurisdiction, the matter is
arguable, The Ombudsman does not propose to spend more scarce
budgetary funds in obtaining legal advice. Moreover, having regard to
the straimed investigative resources of the office generally, he has
decided 1o refer all such complaims 1o the Attorney General's
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Department to be dealt with internally.

Accordingly, in future complainants will be advised to contact the
department directly with their complaints in this ares.  Should
complainants fail to receive satisfaction from the department by adopting
this approach, the Ombudsman will review his position and may need
to test the question of his jurisdiction in the appropriate area.

LOCAL GOVERNMENT AREA
Complainis aboul local government

Mew complaints
During the year 716 new complaints were received.  In addition, 172

complaints already under enquiry or investigation were carried forward
from 198890, piving a total of 388 active cases,

Finalised lai

A iotal of 711 matiers were finalised during the year, leaving 177 cases
still under enquiry or investigation.

The following table gives the category of outcome for cases finalised

during year:

Oulcome Number Feof total
Mo jurisdiction & 1%
Declined without any enguiry 209 0%
Declined after preliminary 358 5045
engquiry

Resolved after preliminary 59 8%
Enguiry
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Mo prima facie evidence of

conduct described in section 26 38 33%
Discontinued 3 1%
Mo adverse finding 2 0.3%
Adverse finding 4 580
711 100%%

LOCAL GOVERNMENT

Mo advaran

fimdin
154 "

g discontimaed
125

Beclined after imquiry

on jur u'tnh'::l;I
o .'El:j

Investigaied

mdverse
""-ﬂ;_ finding
-

Ieclined st oulssl 29%

FINALISED MATTERS INVESTIGATIONS

Teisl complainls Nmalised THI
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Soliciting of donations

During the year the year the office completed a major investigation into
the conduct of Baulkham Hills Shire Council, in soliciting from
developers who had applications before the council for approval,
donations towards the Hills Entertainment Centre,

It was found that in a number of cases negotiations concerning &
proposed donation to the Centre were intimately linked 1o the approval
process for applications that were before the council,

In one case which involved a proper change of land zoning from “open
space” o “residential”’, members and officers of council entered into
negotiations 1o secure a donation from the Hooker Corporation in
tandem with council's consideration of the proposed rezoning, Following
negotiation, the Hooker Corporation agreed to “donate” 5250,000 to the
eouncil on the basis that the land would be rezoned within six months,
When the maiter came before the council, however, it did nat proceed
pending “further discussion” with the Corporation.

Given the lapse of time since the original offer and the massive
increases in the price of residential land that had occurred, it was felt
by certain councillors that the Hooker Corporation ought to make a
greater “contribution fo the community™. Owver a working lunch, the
Shire President suggested that $400,000 might be a more appropriate
amount and, although he denied that the rezoning would have been
affected had Hooker Corporation not eooperated, it was clear from the
circomstances, and certainly clear in the minds of the Hooker
representatives, that the donation and the rezoning were inextricably
linked,

Hooker Corporation agreed 1o the larger donation and the council
proceeded with the process for rezoning at its next meeting. The
Ombudsman found the conduct of the Shire President and Clerk 10 be
oppressive, in that their conduct could reasonably be seen as leading
Hooker Corporation to believe that the rezoning of its land would be
facilitated by & donation to the Centre.
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The case which brought ihe conduct under the investigation into sharp
relief was the soliciting of a donation from Copeland Mercantile
Ventures. (The Ombudsman's final report said that the donation in this
case had been soliched from Cedra Constructions, but this was
erroneous; Cedra had only acted as agent for the Copeland Group and
had never been approached for a donation.) Copeland’s development
was for 74 industrial unis, and its application was before council for
some time, despite reports from council planning staff recommending
approval. The developer simply could not understand the reasons for
the delay, nor how he was meant to satisfy council’s concerns.  Finally,
after a further deferral of the application, Copeland's principal was
approached by Councillor Trevor Pearson.

The Ombudsman's Inquiry found that Councillor Pearson had told
Copeland's principal that, if a substantial donation was forthcoming, the
development would go through as proposed; if not, the developer could
expect the imposition of conditions which would hinder the commercial
viability of the project. The imvestigation also found that the Shire
Clerk had failed 1o take any action after the developer had telephoned
him and told him of Councillor Pearsons approwch.

In a vigorous defence of its position, council argued thal, so far as the
Hooker matter was concerned, the law id not specify what factors
should be considered and, therefore, that a donation by Hooker
Corporation was a relevant matter to take into account. One of the
recommendations flowing from the investigation was that the
Environmental Planning and Assessment Act be examined to remedy

this situation.

Following the release of the final report and its tabling in Parliament,
the Minister for Local Government announced that his department
would undertake a thorough investigation of the council's affair,
including the financing of the Emtertainment Centre, An apparent
shorifall in funding for the centre seemed to prompt the approaches to
developers.
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AL the time of writing, the full report of the Local Gevernment
Department was yet to be released. An interim report was tabled in
parliament in early September which recommended that council seek
legal advice about whether the shire president should be prosecuted for
breaches of the Local Government Act.

Early in the ombudsman's investigation, the Shire President wrote 1o the
office and chided it for procesding with inguirties; he suggested, rather,
that the council should be applauded for its approach to fund-raising
As he said in his letter:

[Hooker's] contribution %, | consider, testimony of the
council's entreprencurial flair and our resolve o have
sufficient social and community infrastructure accompany
urban development.

There was never any suggestion that anyone on council had acted for
personal pecuniary gain and it may even be conceded that the people
involved Ffelt that they were acting in the best interesis of the
eommunity. What the conduct amounted to, however, was the gaining
of a benefit by using the council's power and position where there was
no legitimate means by which 1o scquire that benefit.

There has been & great deal of debate since the publication of the
investigation which emphasizes the difficulties inherent in assessing and,
if need be, legitimising this sensitive and contentious area. There have
been a number of public comments in support of the council by people
concerned with local government. The Deputy Mayor of a neighbouring
council was reported as sending a letter to the Baulkham Hills Shire
President congratwlating him “on the methods used to finance your fine
Entertainment Centre” and adding that he was “appalled at the lack of
practical knowledge displayed in the eritical [Ombudsman's] report”
The letter, according to the news report, went on "may I say that 1
could document case afier case in western local government and my
own council of similar action during my 20 odd years of experience as

an alderman.”

As if to prove the point, a complaint was received following publication
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of the Baulkham Hills report, from the President of yet another local
council alleging that his predecessor in office had solicited donations
from developers towards a council bi-centennial project in circumstance
similar to those st out in the Baulkham Hills repart,

It is clear that a strong case can be made for the argument that
developers who are making substantial profits from developments within
an area should be bound to contribute towards the provision of
community facilities in that area. In effect, the existing law recognises
this; but it requires that contributions be assessed on an equitable basis
which accounts for the scale of the development and the likely need for
the future provision of community facilities. Where there is a need for
facilities other than those directly created by the impact of
developments, then contributions o satisfy such a need should alio be
levied on a fair and equitable hasis.

WNo matter how commaon the practice has become in local government,
if it involves the ad hoe levy of contributions from developers to satisfy
or fund particular projects in return for favourable consideration of
applications, then the practice should be discontinoed.

The Ombudsman recognises that substantial “grey areas” are involved
in trying to set down principles to govern theése siuations. A council
may depart from its wiual course in sccommodating a development
which it believes will benefit the area. As a result of council’s co-
operation and 1o cement the goodwill of eouncil for the future, the
developer may decide 1o contribute a donation of money or land 1w the
council. In such @ case, the connection between the donation and
council's conduct is tenuous amd unlikely o auwract allegation of
impropriety, There will also be cases, however, where the connection
between a contribution and favourable consideration will be sufficient
to raise serious guestions as to whether the contributor's application has

been dealt with impartially.

Al a time when pressure is on local councils o make limited funds
siretch 1o satisfy increasing demands, the temptation o wn o
entreprencurial fund-raising is great. Members of councils, however,
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should be aware of the long term damage which may result from
apparent short term gains. Once it becomes comman knowledge, or the
subject of rumouwr, that favourable treatment can be gained by
contributing to a council project, confidence in the impartiality of public
adminisiration s undermined.  As the Baulkham Hills case
demonstrates, the immediate perception of those imvolved, namely, that
they are acting in the public interest, may not be the best guide on how
to @ct in such situation, and may not be perceived in the same way by
the public whose interest are allegedly being served.

The business of your local council

A significant development in local government which i being
increasingly reflected in complaints to the office concerns the general
issue of local government acting to geperate finance in ways tha
augment the more traditional sources of income from rates and gramis,
As the demands on councils increase the wsual sources of funding
became stretched, a number of councils have ventured into development
projects with the aim of making a profit and increasing the funds
available to satisfy ratepayers demands,

Such projects have included the rezoning of land for residential
purposes; subdivision and sale of land on the open market; construction
of factories; sale of land for construction of a shopping centre by a
private developer; and, in one case, the construction and management
of a shopping centre by a local council itsaif,

Complaints in such cases can come from business competitors in the
area in which the council 5 operating, and often include allegations that
councils have failed 10 comply with the proper planning processes with
respect 0 it own projects; and that councils have imposed harsh and
unreasonable conditions on developers whose projecis are in competition
with their own. Complainis also come from residents, who claim that
ratepayers’” money should nof be used in entreprencurial veniures in the
commercial secior at the expense of the provision of basic services to
the community.
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Such complaints are often difficult to assess and, in some cases, would
involve a complete survey of a council’s financial administration &nd its
priorities in expenditure, Such an exhaustive process would only be
undertaken where there was very strong evidence of misconduct
Generally, however, each development proposal is unigue and can only
be astesced by looking at the facts in each particular case. Developers
who complain that unreasonable conditions have been imposed in their
development projects also have a right of appeal to the Land and
Environment Court, and this office would require that right to be
exercised unless there were exceptional circumstances involved.

The Ombudsman takes no particular position on the merits of local
government authorities venturing into commercial areas and development
projects in order o generate income. The purpose in raising this issue
here it to point out that such activity seems to be producing complainis
to this office. While the pressures which lead councils into activities of
this mature can be readily understood, it is appropriate 1o point out
some of the issues which arise where an authority, charged with the
approval and control of developments, is also itselfl in the business of
development and may sometimes be in competition with proposed
developments which it has a duty 1o impartially consider.

The types of problems which can arise are graphically illustrated by the
allegations comtained in complaints made to this office. These are that
councils have a conflict of interest when considering competing
developments; that councils are not in a position to properly consider
development applications which they submit to themselves for approval;
and that necessary developments are unreasonably delayed or curtailed
beciuse of perceived competition with some future project of a council.

The issues noted above must arise in many cases, and the proportion
which are referred to this office is, no doobt, relatively small. Tt may
well be testimony 1o the awareness of local government about these
problems that the number of complaints made 1o the Ombudsman is no

F‘EBT-E .

The prevention of such complaints in 1tal may well be impossible. But
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where local government is aware of the pitfalls and takes care, not only
o act with fairness, but to demonstrate to ils constituency that it is
acting in such o manner, then the level of complaints should be greatly
reduced.

This s an area which this office will continue to wateh with interesy

Local Government Code of Conduct

The Ombudsman, since 1982°, has adwocated the adoption of a code of
conduct for members of councils,. Following discussion with the Local
Government and Shires Assoctations, a code was circulated by the
Associations 1o all councils as long ago as April 1984 and was adopted
by many. This office regarded that code as representing a reasonable
standard of behaviour on the part of members, and applied that
standard to its assessment of complaints alleging conflict of interest,

In subsequent years, and despite extensive amendments 1o section 46 of
the Local Government Act in 1987 which required compulsory disclosure
by council members and staff of financial interests in land and
companies, conflict of interest complaints have continued to be made,
nod only to this office, but to the Department of Local Government and
15 minister and, more recenly, to the Independent Commission Against
Corruption,

In April 1989, the Minister for Local Government invited this office to
be represemted on a working party 10 develop a more detailed code of
practice for councill members and staff, The minister was concerned
that many members of councils remained uncertain of their obligations
under section 46 and about whether there were wider statutory and/or
ethical considerations than those set out in the Act about which councl
members should be coneerned.

The purpose of the code was 1o help ensure that elected members and

2
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salf act (and are seen to act) honestly, fairly, and professionally in the
interests of the councils and the public. Further, the code was intended
o help guide members and staff as o the standards of conduect required
of them, and to provide an explicit public standard and common point
of reference for various external review authorities, the general public,

members and councl stuff,

The code was developed in fwo pans - a set of principles and a
reference manual setting out the relevant objectives, legal requirements
and guidelines for the implementation of the code. The document
setting out the basic principles was distributed by the minister in
Janmuary 1990 and councils were urged to adopt them, subject 1w amy
minor variations which might be considered appropriate in the light of
local conditions. An extensive draft manual was subsequently developed
and was later revised and issued following consultations with, and

comment by, various interested groups,

The Ombudsman is fully supportive of the code which should assist local
government members and staff 1o ensure that their conduet and that of
their councils, is legal, ethical and appropriate. Regrettably, the code
has not been given Statutory force and its adoption has been left on a
voluntary basis,

Drainage problems will mever go away

The lasi year has seen a significant increase in the number of
complainis (o this office about drainage problems.  There seem (o be
wo major reasons for this, The first is that there has been considerable
urban development of land in areas where drainage was, previously,
quite adequate but can no longer cope with the rapid increase in
housing density, The second is that the rainfall pattern for much of
Mew South Wales has changed dramatically over the last few years,

Bureau of Meteorology records show that rainfall in New South Wales
has been sbove average for ach of the lost seven vears; 1988 was the
fifth wettes1 year in Sydney on record, while the period between January
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and August of 1990 was the wettest for 131 years, since records were
first kept in 1859, However, higher yearly average rainfalls are not
necessarily cause for concern, because long perieds of rain, in
themselves, may not constitute a problem for drainage authoritics. The
worst rainfall patterns for those authorities, particularly local councils,
are severe "rainfall evenis™; these are periods of extremely heavy rainfall
that can last anything from five minutes to several days.  Heavy
downpours of this nature cause severe overloading of drainage systems
lexding 10 surcharging and fMooding. The water will eveniually flow
away; but while the downpour is on, much damage can be done to land
and property. It is the severity and duration of these "events®, rather
than “rainfall per month or year®, which will mosily effect the severity
of flooding

The most severe rainfall “event® in 1990 for the Sydney region was the
244mm which fell one morning in carly February 1990, Again, on 1
August 1990 more than a momh’s average rainfall fell in one morning.
The average number of severe rainfall "events® which ocour is three or
four each year, Sydney, alone, had eight or nine such "events” up until
September of 1990; thus 1990 has been for thousands of people a
disastrous year as far as drainage problems are concerned. Naturally,
councils receive o huge number of complainis after each severe rain
"event” and many of these eventually come 1o the Ombudiman.

In order to minimise problems associated with building on damp or
soggy ground, or on land which is prone to flood, councils now often
require developers o raise the level of the land with fll in order to
ensure proper drainage of the site. Although this is sometimes an
excellent solution 1o the problem which exists for the land w be
developed or built upon, it is not $0 good for neighbouring properties.
This was well demonstrated by a complaint investigated during the vear.

Gosford City Council approved the development of two dual occupancy
flats in a low lying, sandy, undrained part of Woy Woy, The
complainant, whose home was adjacent to the two developments, had
built his house many years ago, at a time when the area was relatively
undeveloped and council requirements were less stringent.  He said
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that the area had always been a natural catchment areq during heavy
rain, but that the waler drained rapidly away through the sandy soil
before and had never been a particular problem.

The development approved by council involved the construction of two
substantial dual occupancy flats and resulied in moch of the land
comprising the two blocks being covered with concrete.  As well, council
required the developer fill the blocks 20 as to raise the level of them
by 600mm and to provide a retaining wall for the fill, Soon after this
work was completed it became obvious, particularly to the complainant,
that the development had altered the course of the flow of surface
water during heavy downpours; it was now concentrated on the
complainant’s property and was unable to seep away. Flooding of the
ground floor dining, kitchen and laundry areas of his house had become
a problem.,

In the past, the two blocks bad acted as informal retention basins for
excess water, The water had seeped away through the sandy soil before
it became & problem for the complainant. In fact, Gosford City
Council had relied on this seepage effect 1o 1ake the place of proper
drainage in the district, most of which was originally rolling sand dunes.
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Thiz sort of problem 5 by no means an isolated one. The Land and
Environment Court recently brought down a judgment about a similar
situation in nearby Uming.  The senior concilistion and technical
assessor said that, since the 1960%, the council had allowed various
developers o fill in three swamps which had originally formed a natural
drainage system for the district. Howewer, council had not carried out
the engineering works needed to prevent flooding.

In his report on the case dealt with by this office, the Ombudsman said:

w88 more and more dwellings direct their stormwater
onto the road, and where Council allows that water to
flow onto undeveloped land 1o drain away through the
samad, it is todally imprudent 1o then allow development to
proceed on the sites which were previously retention basins
and absorption areas for this water, unless action is 1aken
to provide other means to deal with the problem.

Coungils, of course, are in the position of wanting new developments (o
proceed in areas which, previously, had very low density housing. The
government said in 1988 that one of its policies was 10 encourage
councils to approve higher density occupancy on residential land.  The
policy, it is said, is designed to reduce the urban sprawl, and to allow

cheaper home ownership,

In the case involving the Ombudsman’s Woy Woy complaint, Gosford
City Council said that it had followed the government's lead by readily
processing dual occupancy dwelling applications.  Government policy,
however, does not give local authorities & licence 1o ignore the adverse
effects that increased development can have on existing residents. In
fuct, the Local Government Act containg mandatery provisions which
require councils to consider possible drainage problems which might be
caused for neighbouring properties when they are considering building
applications, Gosford City  Council, in  accordance with  the
Ombudsman's recommendations, agreed to negotiate 1o purchase the
complainant’s property.
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But not all drainage complaints are reasonable

Mot all complaints about drainage can be dealt with by this office.
There are a number of reasons why the Ombudsman may decline to
investigate a drainage complaint, Some of these are:

Dirpinage systems constructed manmy years ago used the best
fechnology available at the time. New technology now
allow areas that once were not usable because of drainage
complication to be properly drained and used. But it does
not awtomatically follow that it is reasonable 1o expect
councils to immediztely update existing drainage systems
of the surrounding district when approving nearby neéw
developments.  Such drainage improvements may have 1o
ocour over many years, and councils have 1o consider their
funding priorities and where best to expend ratepayers'
money. Many complaints which involve considerations of
this nature are declined.

. ; s ol
Al one time, people were more prepared to be flooded
out oecasionally in order o build in areas which provided
views, for example on poorly drained land near a beach.
Diten, people who purchase these existing homes expect
that their local council ought 1o provide improved drainage
gysterns that will cope with all drainage and flooding
eventualities. Often, too, such expectations are
unreasopable particularly when people buy such a property
knowing full well what the drainage problems are.

Mawral surface water {low

Warter which causes a nulsance 1o a landowneér may be no
more than that which would have natrally flowed onto
the land before any houses were built. The level of
surface runoff from higher land which would have reached
lower properties in any évent, even before development
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occurred, is the landowner’s responsibility to deal with, for
example, by the use of prudent drainage systems around
or on the property.

118 oot always mandatory for councils 1o act

Section 403 of the Local Government Act provides:
The council may contrel and regulate the draining of any
land, whether built upon or not, and may require the
construction of sufficient drains for that purpose and may,
at the cost of the owner, construct drains to dispose of
roof, surface and other waters from the land %0 as o
conduct the water 1o the most appropriate gutier or water
channel under the eontrol of the council.
Thus, whilst councils have the power 1o regulate and deal with
drainage problems, they are not obliged to use them. The
powers are purely discretionary, not mandatory.  Legal action
which might have to be taken to enforee section 403 powers can
often be very expensive; and it is reasonable for councils to
consider this when making decisions about the use of ratepayers”
money.  Councils are more likely 1w use their powers, and,
where necessary, 1o take legal action to enforce them, when
several properties are affected rather than just the propeny of
one ralepayer.  An affected landowner can still use the legal
system on his own account o remedy a problem caused by his

neighbour.

A complaint made against Warringah Shire Council was an
example of this, The complainant represented several
ratepayers who were concernéd that water from the very
steep land above them was flowing along the rear of their

properties and eroding their kand, The water was
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directed into a deep open drain which ran along the rear
boundaries of the properties until it reached a council
drain. The complainant maintained that property oemers
hod changed the direction of a natural watercourse owver
the vears in order to keep the water confimed to the rear
boundaries.  He said that the council, many years ago,
had decided to allow houses to be buill over the
watercourse, and it, therefore, was responsible for the
effects of the water flow.

The matter was quite complex and involved people both
above and below a natwral watercourse. A road had
been reconstructed some ten years previously and provision
had been made a that tirme for the street drainage system
to collect run-off from the watercourse at a common
boundary. Council maintained that, below this point, the
WalEreourse wias not a "natural” one, and was, claimed that
it in reality, & man-made ditch constructed over the yvears

as a result of successive development of the adjoining

properties.

However, council recognised that the problem not only
imvolved many people, both those contributing 1o the water
flow from upstream and those affected by it; but that it
would be difficalt for the property owners to solve the
problem between themselves.  Council decided to try to
help by co-ordinating the group of ratepavers who had

petitioned the council about the matter,
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Council proposed that it provide drainage works for all
affected properties at a cost of $19.000; it offered to
canvass the property owners Lo determine their willingness
to contribute towards ihese works, The complaint made
1 this office was that council's request for contributions
from the property owners was g "form of blackmail®, and
that council itself should fund the works entirely.

The complaint was declined on the grounds that section
403 of the Local Government Act clearly gave council the
power (o request contributions for such works.  In fact,
council was empowered under section 393 of the Act 1o do
the work itself and 10 recover the “sums so apportioned
from such owners as debts”. This would have involved
the creation of a Local Drainage Area for which a local
drainage rate would be struck. Council decided against
this latter course of action, but agreed to survey the
residents as it had previously offered to do,

The result of the survey conducted by council showed that,
of the fourteen people involved, ome properly owner
agreed to contribute, four were not willing to contribuie
and nine failed to reply. This was a disappointing resuli;
and in view of the fact that it had received a development
proposal which would affect the sitwation, council, as well

as this office, decided not 1o pursue the matter further.
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Motification adjoining owners - Coorts vindicate Ombuodsman’s view

In every Annual Report since 1981-E2, with the exception of that for
1986-87, the Ombudsman has set forth his view that councile should
notify land owners about building applications lodged for adjodning
properiies, The courls have now vindicated this view, In the Land and
Environment Court on 6 Movember 1989, His Honour, Mr Justice
Cripps, in his judgement in a case involving Hornsby Shire Council said:

«the [neighbours] had a legitimate expectation thal before
ihe building application was determined by the Couwncil
they would be notified of it and given a chance to put
material 1o the Council with respect to it

and

The legislative provisions and the evident purpose of them
lead me to the conclusion that the expeciation of a
reasonably minded member of the public could scarcely be
other than that adjoining owners would be notified of
building applications in order that they eould inspect plans
and make submissions to the Council before a decision
wis e,

He went on to address the certain arguments advanced by the council,
which reflected objections that had previously been raised with this
office by some councils, against the practice of notification:

I have been cautioned, implicitly at least, that to recognise
the entitlement of [the neighbours] o be given notice of
the application so as to permit them o make submissions
will be to open the floed gates in council administration.
As | have said, the expectation arises by reazon of the
legislation isell and the short answer o the caution is that
the flood gates hawe been opencd by the Parliament
Monetheless, one can scarcely forebear from asking who
are behind the Nood gates, As far as | can see, they are,
for all practical purposes, nest door neighbours who,
having no third party rights of appeal, wish the Council
{or, as is more common, the delegated member of its
burcaucracy) to be aware of any submissions they wish 1o
make before it decides building applications. 5o far as the
councils are concerned, they will come under a not wery
onerous obligation 1o notify those people when a building
application is lodged.

I have not ignored the circumstance that the definition of
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uilding” in the Logal Government Aci means thai
councils will be required 1o give notice of building
applications which will not greatly affect adjoining owners,
Bur it is not irrelevant, on this aspect of the matter, to
node what happens when councils are not required o give
notice at all. The presemt case is an illustration of the
problem, Furthermore, it should be recorded that many
councils in New South Wales have a policy of notifying
adjoining owners of building applications and of inviting
them to inspect plans at the council's chambers. The
practice does not seem to have adversely affected

administration in, for example, in [si¢] the Woollahra
Municipal Council or the North Sydney Munieipal Counil,
Finally, it would seem 1o me, that a council, or as is more
commonly the case with respect to building applications,
the delegated member of the burcavcracy would be better
able to discharge its or his function under Part X1 by
actually knowing the views of the adjpining land owners,

O 19 March 199, the Ombudsman made a Special Report 1o
Parliament about the refusal of Eyde Municipal Council to adopt some
of his recommendations concerning an earlier investigation into, among
other things, council's failure to noify adjedning owners about a building

application®.

In his report, the Ombudsman drew attention o Mr Justice Cripps’
decisions.  The Report to Parliament recommended that the council
adopt a practice of notifying adjoining land owners and other properly
interested persons of proposals before it which were likely to affect
them, The Ombudsman also recommended that council adopt “rigorous
inspection  procedures for works in progress in order o assess
compliance with council approvals”. Councils cannot be sure that
conditions of consent that they impose are complied with unless checks
are made to ensure that this 5 the case. The report 1o Parliamem
recommended that the Local Governmenti Act be amended 10 make
explicit the requirement that eouncils notify adjoining owners of building
applications, and that they consider any objections lodged by properly
interested persons before determining such applications.

The Land and Environment Court’s decision was appealed against by
Hornsby Shire Council and by the property owner whose building

Lhraial pepom |TEEFER e RT4-ED
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approval had been nullified by the decision, The Court of Appeal
unanimously dismissed the appeals on 19 June 1990, In his judgement,
His Honour, Mr Justice Kirby said in pan:

The amendment of the Act 1o permit certain specified
owners of land to inspect plans of a proposed erection or
alteration of a building on adjoining land (or where that
building might detrimentally affect the enjoyment of their
land) imports the necessary implication that such owners
should be notified by the local government authority which
has them of the existence of such plans. Otherwise, the
right of inspection which Parliament has conferred would
be a comparatively empty one. It would be virtually
devoid of effectiveness. The owner would not ordinarily
be aware of the existence of such plans, still less of their
contents, The fulfilment of the staory purpose in
providing such a beneficial right of inspection of the plans
would then depend, for the most part, upon chance factors.
It would rely on attention to neighbourly gossip. Tt would
necessitate noticing surveyors or builders on the land, Or
it would reward perennial inguisitiveness which just
happened 1o take the owner, a neighbour or friend, to the
local authority building department on the off-chance that
plans. existed which it would be useful to inspect,

In his judgement, His Honowur, Mr Justice Samuels said:

It is beyond question that the purpose of s 3124 was 10
enable adjoining occupiers 10 inspect the plans of a
proposed building which might detrimentally affect their
enjoyment of their own land, In particular, by identifying
those plans which show the height and external
configuration of the proposed building in relation to the
site on which it is to be erected, it indicates its concern
with problems such as the obliteraton of views and
overshadowing caused by the construction of buildings
close 1o the boundaries of adjcining lots. 1 would have
thought that the only purpose in granting such a right was
o enable its beneficiaries to ascertain [ »m the plans
whether their apprehensions were justified and, if they
were, to permit them to make submissions 1o the Council
which the Council was bound 10 entertain. The Council
was nod, of course, bound to accede to such
representations, but the right which the section plainly
confers would be quite empty unless the perceived
cons¢quences of the plans could be drawn w the Council’s
avention after the statutory inspection, with a correlative
ebligation on the Council's part to listen

it seems equally plain that the section would be robbed
of any efficacy which it might have if there were no
obligation on the council to inform adjoining land owners
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of the fact that an application likely to affect them
detrimentally had been made. So far as [ know there is
no way in which occupiers can find out with certainty what
building plans their neighbours might barbour,  Withowt
notice, therefore, the section would be wholly ineffective.

His Honour went on (o say:

There 15 no ground for concluding that notice, if required,
would involve Councils [sic] in any inordinate expense, or
applicants for building approval in any expense at all, [
see no reason (0 suppose  that it owould  involve
unreasonable delay,

His Honour, Mr Justice Priestley agreed, in general, with Justice
Samuels.

MNow, councils should be in no doubt whatsoever that adjoining owners
must be notified of building applications and that any objections lodged
by such owners, or any other properly inferesied persons, musi be
properly considered in the decision making process.

Rural rates

As reported last year, the 1988 amendments to the Local Government
Act have replaced “rural rates® with arm land rates”

The new provisions séeem generally 1o have beéén accepted by the rural
community; but one main issue of concern continues to arise - the
failure of councils to provide adequate justification when they reject
applications for the lower rate, Many councils remain hesitant about
providing their ratepayers with full and frank explanations of their
decisions,

This office has previously stressed, on more than one occasion, the
importance that giving of reasons has in 1erms of good administration,
The government, too, has recognised this principle because it s
positively reflected in the new provisions for "farm land” rating. Section
118AC(6) of the Local Government Act makes it mandatory thar
councils give reasons when rejecting applications.

Part I
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Some councils, until recently, have considered it sufficient w merely
reatate the provisions of the legislation when advising ratepayers of their
decisions 1o reject applications for "farm land” rates. At the request of
this office, the Department of Local Government has advised all
councils that a mere restatement of the legislation in insufficient to fulfil
their obligations under the Local Government Act,

Removal of council’s discretion

Regrettably, the way in which the new legislation has been drafted has
removed councils’ discreétion to consider late applications for the "farm
land™ rate; that is, applications lodged after 1 January each year. This
provision has particular significance in some ciases where rural land

changes ownership,

The legislation provides that any declarazion that land is “farm land”
lapses on the transfer of ttle to that land. If transfer of tile occurs
after 30 September in any year and the new owner oocupies the land
after the following 1 January, then the new owner would not have
received an application to enable him to apply for the lower rate, and
he would not, after 1 January, be able to apply for the lower rate for
that year.

One council at least, has addressed the problem by advising recipients
of S.160 Certificates® of the necessity for new owners to apply for the
lower rate before 31 December il they wish to have it applied in the
following year.

The Minister for Local Government has expressed the view that the
number of people affected by this anomaly in the legislation would be
very small and, therefore, amendment to the legislation was not
warranted. However, the minister said that he was concerned 1o ensure
that a standardised approach to the problem was adopled by all councils

i
Thess are cenificsiey moscd by cosrcil sndar Sacna 100 of 1k Lodal Givermsiesd AL
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50 as 1o minimise disputation between council and their ratepayers.

This office remains unconvinced that an amendment to the legislation,
o cater people becoming new owners of farm land rated property
during a rating vear, ought nod be made.

Rural Land Protection Boards

The 1988-89 Annual Report noted that the legislation covering Pasture
Protection Boards was under review by the Department of Agriculiure,

As a consequence of this review, the new Bural Land Protection Act
1989 came into force on I July 19%0. The new Act appears to have

addressed many of the concerns expressed by rural people to this office
in recent years,

PRISONS AREA

Complainis aboni the Depariment of Correclive Services

Mew complaints

During the year 310 complainis were received about the Depariment of
Cormrective Services. In addition, 91 complainis already under enquiry or

investigation were carried forward from 1989-90, 10 create a tofal of 401

active cases.

Finalised ki

A total of 340 matters were finalised during the year, leaving 61 cases
under endquiry or investigation.

The following table gives the sutcomes for cases finalised during vear:

Part 1



Annuial Report 1990 o0

Oufcome Number S of total
Mo jurisdiction 17 5%
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MNature of complainis

The majority of complaints made by prisoners to the Ombudsman
concern the Department of Cormrective Services. The nature of the
complaints received this vear and last year is as follows:-

Mature of complaini Number
1/7/88 - 30/6,/89 1/7/89 - 30/6/90
Record kesping 28 71
- wronghul caleulation of release
dute (30)
» failure to grantwrongful
calculation of remissiong (14)
- failure 10 process appeal/bail
applications (7}
- delays/mistakes re private cash
accounts k]
«nther record keeping (11}
Transfers (forced transfers and delay
in transfers) 1 3z

Property (incleding loss of; delay in
transfering; foilure to compensate for
limss ) 36 25

Complainis against prison officers
{including assault; harassment; unfair

treatment; racial prejudice) 59 24

Failure to ensure physical safety 1 22
Classification 14 21

Daily rowtine (including time out of

cells; access 1o telephone calls and

activities) fi 2i

Mail (delays in; opening of; confis-

cation of}) n 0
Security measures (strip and cell

searches, random uring testing) [ 11

Inadequate physical facilities 22 8t
Failure to obtain medical assistance 10 7

Segregation 10 &
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Mature of complaint Number
1/7/88 - 30/6/89 1/7/89 - 30/6/90
Visits n L]
Buy ups fi 5
Food and diet 4 4
Work and education 5 3
Legal 5 3
Unfair discipling 5 1
Dray and study leave 3 1
Frobation and parole 7 i
Escoris | 0
Ohher 0 2
Mo jurisdiction - i ¥
aEl 410

One of these complainis consisted of a petition from 289
prisoners at the Remand centre complaining about the
manner in which members of the Malabar Emergency Unit
conducted searches,

* One of those complaints consisted of o petition from 77
prizoners. complaining about overcrowding al Goulburn X
Wing.

The significant increase in complainis concerning record keeping by the
department related directly to the introduction of the Sentencing Act
1989. That Act abolished remissions and a number of prisoners
complained about problems in accounting for the remissions they had
previcusly earned or were entitled to under the transitional provisions.
All had their sentences re-calculated by the Offenders Review Board as
a consequence of the Act. The sentences were in fact re-calowlated by
the Prisoners Index section of the depariment and the information
provided to the Board for iis approval. Many prisoners complained
about the departments caleulations as the Act prohibits challenges to
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the Board's re-determinations by any court

Most other significant increases from the past year related to pressures
arising from the serious overcrowding in the prison system and cut
backs in services. With increased numbers, particularly in those seeking
protection, it 5 becoming more difficult for prison administrators o
ensure the physical safety of all prisoners. Cut backs in staff have also
resulted in increased delays in transfers, longer hours in cells, delays in
mail delivery and restriction on activities in some gaols,

The pumber of complaints about individual prison officers dropped
significantly from last year's figures.

Ombudsman's mole in prisons

In dealing with citizen's complaints the Ombudsman has traditionally
functioned a liule like an archeologist - he digs around in the records
and other artefacts left by admindstrators 1o determine the truth, Where
that truth reveals unreasonable or otherwise wrong conduct he makes
suitable recommendations. The role has generally been a reactive one,
The limited resources available to the Ombudsman has also meant that
citizens have been encouraged to use the office as an avenue of last
resort wherever possible,

The Ombudsman also has an "own motion” power which he can use in
a proactive way in limited circumstances, He does not need to have a
complaint from a citizen before starting an investigation. If he belicves
that condwet of a public authority may be wrong for one of the reasons
set out in section 26{1) of the Ombudsman Act, he can initiate an
investigation 1o see if that is true. This power is often used in
conjunction with a citizen’s complaint. For example, a complaint may
necd to be re-defined for clarity or related issues may be included for
investigation that appear to the Ombudsman to have implications for
better administration, It may also be used to investigate issues that may
come o his attention in other ways

While the role of the Ombudiman in dealing with complaints from
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prisoners is limited by the peneral provisions of the Ombudsman Act,
the Ombudsman believes he has a public duty to make sure the
respurces of his office are known (o and available to persons in custody,
both adulis and children. There is an attempt 1o visit every adult gaol
and juvenille detention centre in NSW at least twice a year for this
purpose when resources allow, The wvisits also enable investigavion
officers to be informed of conditions and developments throughout the
states’ gaols,

Prisoners do not have available to them the routine avemues of
complaini available in the community, Mor do they have the usual
support networks that many people use to deal with their problems.
Their mate of illiteracy is abko much higher than in the general
population, Furthermore, there is very litthe informed public scrutiny or

knowledge of gaols.

The Ombudsman has therefore adopted the view that whilst observing
the requirements and limitations of the legislation, he should endeavour
1 fulfill o some extent a general momioring and reporting role in
addition 1o discharging his responsibilities in dealing with individual
opmplains,

In the past he has done this by wsing his "own motion™ power o
investigate matiers that came 1o his notice through prison visits or
through making inguiries into particular complaints. Recent examples
include investigations into the supervision of works release prisoners
{refered to in detail elsewhere in this report), the limitations on contact
wvisits and buy ups for prisoners held in the High Security Unit at
Goulburn Gaol, and the alleged practice of reducing prescribed
medication for misbehaviour.

In correspondence and reports on particular complaints, the Ombudsman
has also drawn the department’s notice to peneral deficiencies in
procedures and governing legislation and  recommended amendments
where appropriate. It & fair to say that the Department and the
Minister for Corrective Services have been generally receptive to such
recommendations  whenever made, The intended changes o the
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segregation provisions of the Prisons Act outlined in the 1989 Annual
Report {p.217) are a good example. The support by both the
Departments of Health and Corrective Services of a provisional
recommendation for the establishment of a standing liaision committes
to develop a  set of principles to guide administrators and decision
makers dealing with forensic patients and to develop astessment criteria
for use in programs for forensic patients & another,

A number of radical changes have been introduced into the prison
system in the past year which have caused serious unrest among
prisoners. Many prisoners have looked to the Ombudsman to overturn
such decisions and have been bitter when their calls have had 10 be
rejected. Few prisoners fully understand the proper role of the
COmbudsman and the limitations on his powers. They see him as some
sort of ‘moral guardian’ who should intervens 10 prevent abuses in the
syastem and to keep the minister and senior departmental officers, who
they consider misguided or worse, in check,

The Ombudsman bas no power, however, (o intervens in major policy
changes by the department that arise from Ministerial or Cabinet
decizions, He is restricted to investigating cases of maladminisiration in
their implementation,

Examples of prisoner complaints that raise this dilemma are changes 1o
the classification system and new rules about prisoner's private property.
The classification system was totally revised in 1990, Previowsly, ithe
depariment recognised the importance of placing prisoners as far as
practicable, in gaols nearest to their homes, relatives and friends. This
was o facilitate the maintenance of family refaticnships which was well
accgpted as being critical to rehabilitation and the likelihood of
prisoners becoming more responsible members of the community upon
release,  Classification  committees  therefore  made  informed
recommendations about a prisonérs placement as well as his securty

rating.

Under the new system introduced from 1 July 1990, placement decisions
arg now made by the escort co-ordinalor and are dependent strictly
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upon availability of cell space. Prisoners may elect preferences but they
will be activated only if the availablity of cell space on the day their
escort 10 o gaol of their secunity classification coincides with their
preference,

A case in point is that of a prisoner who came from Emu Plains where
there is a prison camp. He complained about his placememt at
Brookfield Afforestation Camp near the Victorian border o serve a ten
month sentence. Under the new system he is gnlikely to be transferred
during his sentence. His plocement wias more efficient than under the
previous system in that he spent less time waiting in a maximum
securily institution before placement in a miminum security gaol that
was appropriate for his crime and length of sentence, The department
will also save on transport costs by leaving him at the camp at Manmnus,
The breakdown of his family, however, has a much higher probabiliny
due 1o the inability of his wife and child 1w visit him regularly because
of the distance and cost.

The new rules about prisoner's privaie property introduced in September
1990 were responsible for widespread disturbances and damage to
Bathurst and Parklea Gools in particular. Telephone calls were made to
the Ombudsman’s office prior to some of these disturbances asking him
to intervene before the prisoners went on strike or ook other action,
He was not able to do that.

The Ombudsman is not able 1o investigate the conduct of a Mindster of
the Crown of that of Cabinet. The government i entitled to introduce
new policies 0 meel particular contingencies and it i3 oot the
Ombudsman's role 10 criticise those  policy decisions or 1o substitute
his views. Consequenily, his role i 10 investigate, where warranted, the
implementation of such policies and o Wentify any maladministration
or other unreasenable conduct in that  implementation,

Unfortunately, this distinction i often difficult for many prisoners (o
comprehend. As a consequence, the general regard held by prisoners for
the Ombudsman, and the practical wility of complaining 1w the
Ombudsman usually plummets at times of major changes. Investigation
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officers often have 1o deal with volatile and dissatisfied complainants as
a result.

Supervision of work relenses

Early in 1989 the Ombudsman received a complaint from a prisoner
about an incident which had oocurred during his placement on the work
release programme. The complaint was dealt with and the file was
closed, However, during the course of enquiries about the complaint,
the avtention of the office was drawn to possible deficiencies in the
nature and extent of the department's supervision of prisoners on work
release and an investigation was commenced by the Ombudsman on his

oW motion,

The investigation focussed on a general review of the relevam
administrative procedures, and was assisted by a case study of one
prisoner who had been granted work release. An inguiry was conducted
1o mesiet the investigation and the Superintendemt of Silverwater
Detention Centre, the Assistant Superintendent (Work Release), a Field
Liaison Officer and a number of Prison Officers gave evidence o the
inguiry. A number of civilian witnesses who had had some involvement
in the employment of the case study work releasee also gave evidence.

The Programme

The work release programme has existed for twenty years; it has been
widely commended. The programme i3 cost effective because:

prisoners selected for the programme
represent low security risks and require less
expensive supervision facilities;

the work releasee contribuies to the cost of
his imprisonment; and

the prisoner has the opportunity to improve
his educational and employment skills, and
10 develop ties with the community, which
will assist him when be is released and
improve his chanees of not offending again.
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The Ombudsman's investigation confirmed that the programme is held
in high regard. Regrettably, it also disclosed that the department had
not allocated sufficient resources to the programme; nor had adequate
administrative procedures been put in place. The scheme, in fact, was
being run with too much reliance on trust alone,

Sunriis

The Superintendent at Silverwater has overall responsibility for the work
release programme; the programme, however, is administered by the
Assistant Superintendent (Work Release) and two Field Lizison Officers
(one for the morning shift and one for the afternoon shift).

Approximately one hundred prisoners go out from Silverwater to work
cach weck., There is a regular wrnover of work releasees and, on
average, fourieen new prisoners enter the programme each mombh,

The investigation found that work releasees, including life sentence
prisoners, were not supervised sulficiently at their places of employment.
The Field Liaison Officers said that, because of the limited time
available to them, specific and urgent matters which arose had to be
given first priority; second priority had to be given to finding jobs for
the work releasees, and 1o the associated paperwork. Security checks
on the work releasees had 1o be carried out when everything else was
done.

The investigation found that the frequency of security checks was far
below the level that senior management assumed was being maintained.

Becords on supervision

The investigation disclosed that, whatever field checks were being
conducted, no record of them was being kepl on prisoners’ files. The
Superintendent’s believed that the Assistamt Superintendent (Works
Release) was keeping & record of the frequency of security checks,
including by whom they were carried out; and he belicved that Field
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Liaison Officers were keeping diaries. This was not the case, however,
In fact, there were no procedures in place 1o record the number of
times & prisoner was checked, nor to reguire that a minimum number
of supervisory checks be carried out in order to ensure that work
release conditions were being complied with

Payment of wages

The amount of wages 1o be paid to a work releasee, as well as the
method of payment, i discussed at a job interview berween the
employer, the prisoner and the escorting officer before the prisoner
starts work. The department requires that work releasees be paid
wages in accordance with appropriate awards and, in the case of sales
positions, the payment of a retainer plus commission is considered
acceptable. Some positions gained by prisoners are well paid; this ean
usually be related to the prisoner's level of education or training or
prévious employment experience.

Deficiencies were identified, however, in the system used for the
handling and banking of prisoners’ wages. Many prisoners are paid in
cash. In fact, at the time of the Ombudsmans investigation, the
majority were paid in that way. On pay day, the prisoner hands his pay
envelope to the Prison Officer rostered at Silverwater House, The
money is counted by the officer and a receipt is issued 1o the prisoner.
The money bhanded in by each prisoner s credited to him and the
depariment holds it in trust in a Public Monies Account whilst the
prisoner remains in custody. "Board™ of $60 is debited against each

prisoner weekly,

The investigation concluded that the need o handle 100 pay packet
each week, with each containing amounts from 5200 to $1.500 mostly in
cash, demanded a high degree of accuracy in checking amounts of pay
and, by the sheer numbers involved, checking of the work releasees pay
advice as part of the supervision of the placement. In addition, it was
considered that the presemt system of cash handling involved
considerable risks.
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A draft repori on the investigation was sent i the mimister for
Corrective Services in June 1900, The Minister advised thar he wished
to consult about the report and, at the time of writing, such
consultation s still awaited.

Delay of mail in prisons: the postman always knocks twice (n month)

Crwer the past year or 50, a considerable number of oral and writien
complains. have been received from prisoners concerning delay in the
processing of their mail, The complaints all alleged excessive delay,
both in the receipt and despatch of mail.

Inmates are encouraged 10 maintain community tes in a number of
ways; the most basic and important of these include written and
telephone communication particularly for those prisoner’s who encounter
difficulty in having contact visits with their families. It is in the public
interest that recidivism rates be kept to o minimum; this is alleged and
helped by preparing an inmate for assimilation into society after release,
The onus o enable such communication 1o take place as freely as
possible lies with the prison system. Whilst impediments to this process
can take many forms, the most annoying for prisoners is an inordinate
delay in the forwarding on and receipt of their mail.

Mot all prisoners experience long mail delays, only those attached to the
Long Bay Prison Complex at Malabar. Because this complex houses
over one third of the current prison population, the issue is one of
some importance. The other prisons in the state are guite small and
self contained, when compared to the Malabar complex; and this is the
main reason why problems in the processing of mail do nod arise 1o the
same extent in those insilutions.

Some of the delays that prisoners have experienced are ridiculous; they
have involved, in some extreme cuses, o wail of two 1o three weeks,
Clearly, 1o take such a long time 1o process mail is intcderable,
especially where prisoners have ligtle other means of contact with
distam family and friends,
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Most prisoners have had to accept that delay in the processing of mail
is part and parcel of daily prison life. Understandably, though, they see
the delays as further "punishment”.

The Department’s explanation is that it is short-staffed and thas, for the
purposes of security, staff who would ordinarily process the mail as it
comes into the complex have 1o ill in® on security posts. This appears
0 be the main reason why there is a systemic problem in the
processing of the mail in the complex. The superintendents a1 Long
Bay would, in the normal course of business, be the ones who should
handle complaints concerning such day to day matters. The evidence
available 1o this office indicates that they are well aware of inmates'
complainis about the processing of mail but that they are not able o
do anything aboul it other than refer the complaints to this office. They
hope, with some justification, that the intervention of this office will in
some way force the issue of the department's lack of funds which, in
turm, is giving rise to the mail delays. The allocation of resources within
a depariment, however, is usually not an isswe that this Office is well
pluced o investigate, becauwse the matter imvolves the exercise of
managerial powers. So it is the inmates that suffer,

One inmate complained about the delay in the processing of mail with
his fiance. He said:

This whole system is completely unsatisfactory. I implore
you o intervene in this maitter and endevour (sic) 1o
establish a consistant (5ic) workable systemy’.

The prison legislation provides that prisoners can correspond with the
public and with other inmates on certaln terms, Division 6 of the
Prisons { General )} Regulation provides for the right of such
correspondence generally, the only proviso being that all correspondence
is to be forwarded or received through the governor of the prison or
through a prison officer authorised by the governor for that purpose.
Apart from prohibiting the sending of material that is either indecent,
obscene, abusive, threatening or offensive, the inmates's mail is largely
unfettered, But the legislation remains silent about how long it ought to
take for the mail o be procesed.
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It is not as though inmates do not pay for the privilege of sending out
their mail. In the New South Wales prison system, an inmate is entited
to buy six stamped letters or acrograms from their weekly buy-up, with
an upper limit of mwelve leiters or aerograms that can be held by the
inmate at any one time. In the Yictorian prison system, an wnlimited
number of letters can be sent, so long as the prisoner pays for the cost
of postage, As part of the procedures adopted by the Victorian Office
of Corrections, a “statement of principle” has been enunciated to the
effect thar mail will be forwarded to a prisoner or despatched with as
litile delay as possible. The American Correctional Association has
issued Standards for Adult Correctional Institutions and, in relation to
the processing of mail, standard 2-4374 provides:

Written policy and procedure require that incoming and oulgoing
letters and packages are pot 1o be held for more than 24 hours,
excluding weekends and holidays. [ As part of the guideline the
following discussion note s appended ]| : Inspection for
contraband should not take anmy longer than 24 hours o
complete, so that incoming mail should be distributed to inmates
and outgoing mail 2ent to the post office within 24 hours of
receipl.

It is also interesting io note that the American Standards do not
prohibit the volume of mail that is either sent or received by an inmate;
nor, for that matter, are limitations imposed on the length, language,
content or source of mail or publications, save to the éxtent that prison
authorities have a reasonable belief that limitation is necessary in order
to protect public safety or institutional order or security.

Both of these standards are worthy of consideration for adoption by the
department. However, if the problem of a delay in the sorting of mail
i3 to be addressed, the depariment will need fo genuinely look at other
ways to deal with its current budgetary constraints.  Regreuably for
prisoners, there is linle that this office can do 1o resolve this annoying
amd unfair shuation

Appeals Fees

When a prisoner is convicted or sentenced an appeal can be lodged with
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the appropriste court. Appeals can cost up o 330, The Justices Act,
however, provides that if someone cannot pay the fee “for wamt of
means”, it can be waived or postponed. The power to waive the fee
rests with the police, Clerks of Petty Sessions or Gaolers (that is,
Superintendents of prisons).

Unfortunately, within the Department of Corrective Services the term
"want of means” seems 1o have been defined in somewhat variable ways,
At the Long Bay Complex, for example, if an inmate does not have
enough money in his account to pay the fee, it is entered into the
Postponed and Remitted fee book and no money is collected from the
inmate. This system has operated for over forty years. In 1989, seventy
cight of the eighty ane appeals lodged st the Long Bay Complex were
treated in this way; in the other three cases, the prisoners concerned
had sufficient funds to aliow the fee to be paid

In April 1990, however, two complainis received from prisoners pointed
to fundamental problems with this arrangement in other prisons, Af
Cessnock Corrective Centre, the appeal fee is "deducted” from the
inmate’s account, while ever there is the prospect of the prisoner
earning further income, even if at the time the prisoner has insufficient
funds to pay the fee. This means that someone with only 520 in their
acoount who has 1o pay an appeal fee of 350 will be debited an amownt
of §30. On prison wages it could take an inmate more than a month (o
"work off* the debt and he would as a consequence have oo opportunity
or means of buying Tuxuries” like soap, shampoo or additional food. Tt
seems somewhat ludicrous for a “gaoler”, in the terms of the Justices
Act, to argue that someone with no money in their account does not
suffer from "want of means”,

At Parramatta Gaol another twist was added. A prisoner signed the
appropriate form o allow the appeal fee to be deducied from his
account, Because the account did not contain enough money o oover
the fee, the form was filed to await the arrival of some money. More
than eight weeks later, the money arrived in the form of funds sent in
by the inmate’s mother for the prisoner to have & tooth mended. The
maoney for the appeal fee was then deducted from the account, despite
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the fact that the appeal in the meantime had been rejected because the
statutory period had expired.

Megotiations are currently taking place 1o redraft the Corrective Sendces
guidelines to make sure that the Justices Act 15 applied fairly and
consistently in all prisons. Mo prisoner should be disadvantaged simply
because they happen to be in Cessnock rather than in Long Bay.

Banging of "Hogues” magazine

The fundamentals of good decision making requires the proper
consideration of all the basic facts of & matter, of the various options
that are available and of the implications that attach to each course of
gction which might be taken. Unfortunately, when they are pressed to
make wrgent decisions, busy administrators sometimes overlook such
fundamentals and their decisions can appear 1o be arbitrary and
unsound 1o those they affect, particularly if reasons are not given,

The banning of the prisoners’ magazine "ROGUES" was a case in point.

"ROGUES" magazine was produced by prisoners at the Reception
Prison, Long Bay. 1t began in May 1989; two issues were produced
before the Deputy Director General of Corrective Services ordered its
closure. "ROGUES” contained mainly letters and articles from prisoners
and information articles contributed by staff and organizations funded
by the department. It was similar in content to "IN LIMBOY, another
magazine that had been produced at the Remand Centre for several

yEars,

"ROGUES" came under the scrutiny of the Special Operations seclion
of the Depariment in September 1989 Concern was raised about its
editorial content and the management of financial contributions made
to the magazine by outside bodies and individuals, The cover of the
second issue, the editorial, and a satirical article abowt the breed of
animal known as "mongrelous humananus caninious” titled "In the wild®,
were all directed against prisoner informers who, in gaol parlance are
known as “dogs”.  Special Operations stafl considered that all of these
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were calculated to inflame already entrenched animosity towards
protection prisoners,

The matter was brought to the attention of the department’s Deputy
Director General, He ook exception 1o other particular articles in this
edition of "ROGUES" as well, on the basis that they were "a tactic o
destray confidence in the system of justice in Mew South Wales®, He
ordered the closure of both "ROGUES" and "IN LIMBO® The
Superintendents of the gaols where the magazines were produced were
later told of the decision, but were given no reasons for QL
Consequently, they were not able to explain the decision to either the
prisoners or the staff who belped produce the magazines,

A few days later the editor of "ROGUES" found himself on an
ungxpected escort 1o Goulburn Gaol. He was due 1o appear before the
Frogram Review Committee at the Reception Prison that day. He had
a Sydney court appearance a few days later as well.

A third "underground” edition of "ROGUES" was produced outside the
prison system some weeks later. Most of the copies of this edition that
were posted to prisoners were confiscated by gaol anthorities unbeknown
to the prisoners, This action was taken on the instructions of the
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Assistant Director and Director of Prison Operations,

A solicitor representing the editor of "ROGUES" complained about the
matier and each of the issues involved was made the subject of an
investigation. An inguiry was held for that purpose.

It was clear that the second issue of "ROGUES® contained material that
was offensive and threatening to protection prisoners, and this alone
provided sufficient reason for impounding that isswe. The Prison
Regulations, however, did not authorise the prohibition of unseen, future
editions. The way in which the decision to ban the magazine was made
became the focus of the investigation,

Because the department had no policy or guidelines about controlling
prisoner publications, the Deputy Director General, in making his
decision, had to use his discretion, guided only by the general objectives
of the department for managing offenders whilst in prison. Those
objectives include not only the containment of prisoners in a humane
and disciplined manner at appropriate levels of security, but also the
maintemance of their health and well being consistent with community
standards and the provision of programmes to assisi them o become
maore responsible community members upon their release.

The investigation found that, while it was reasonable for the guestion
of the comtentious material in the magazine to be referred to the
Deputy Director General for assessment, his assessment should have
included a proper consideration of the broader context of the
department’s  multifaceted  objectives and  responsibilities  towards
PriSGners.

In his evidence to the investigation, the Deputy Director General said
that he "had practically no knowledge of the magazines® before the
matter had been referred to him. He read "two or three articles” from
the offending issue of "RCGUES", 10 which he ok exception, before
deciding that the magazine should be banned. He banned "IN LIMBO®
at the same time, even though he was not shown any copies of it and
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had never read it before; and although he was told that it was causing
some problems, he had not been told what those problems were,
because the staff member who referred the matier to him did not know
himself.

The Assistant Ombudsman concluded that the Deputy Director General's
decision making had been defective to the extent that he had failed w0
tike into account other relevant considerations such as those relating 1o
the possible beneficial effects of the production and distribution of
"ROGUES" within the gaol system, Evidence to the inquiry identified
the magazine's chiel value as being a particularly effective medium of
communication between prisoners and s1afl in the education, health,
welfare and custodial areas. This had even been recognised by the
Deputy Director General himself by the time he gave his evidence to
the inguiry. The Assistant Ombudsman also concluded that the decision
to ban "IN LIMBO" was defective, because the Deputy Director General
had not had a sufficient base of knowledge upon which to properly
found his decision to prohibit the publication of that magazine. The
fact that reasons for the decisions were not given was also unreasonable.
Although the Deputy Director General said that he had expected these
to be comveyed, he had taken no steps to ensure that they would be.
Consequenily, when communicated to the prisoners and staff that they
affected, the decisions appeared arbitrary, The Superintendent of the
Reception Prison which had encouraged production of the magazine, had
not been consulted about its being banned, The Assistant Ombadsman
was also critical of the Deputy Director General's failure to tell the
Superintendent that the former believed that the Seperintendent had
made an error of judgement in allowing the offending edition to be
printed.

Meither had the Superintendent been consulted about (he decision to
transfer the editor of "ROGUES" for the * good order and discipline of
the gaol”. In his opinion, the prisoner did not constitute in any wiy a
threat to the good order of the prison. He had been transfered, as a
matter of "caution”, by another Superintendent in Special Operations, in
case the decision to close the magazine encouraged him to mishehave,
The Superintendent in Special Operations had no first hand experience
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of the prisoner and had not possessed contemporaneocus information
about his behaviour in the gaol. The Ombudsman found that the
decision to transfer the prisoner was unreasonable. He said that the
Superintendent in Special Operations eould not have properly formed
the opinion that the transfer was necessary for the "good order and
discipling of the gaol” unless he had first consulted the Superintendent
of the Reception Prison who bad responsibility for the management of
that institution, the good order and discipling of which, supposedly had
been under threat.,

The investigation also found that there was no power in the Prison
Regulations for the Assistant Director and Director of Prison Crperations
o direct superintendents to impound the "underground” copies of
"ROGUES™. The regulations relating to written communications with
prisoners require individeal superiniendents or authorised officérs o
make independent judgements on separate articles received in their
gaols. This had not happened although the Assistant Ombudsman
considered this action to be reasonable in the circumstances. The
faiture to inform the prisoners whose mail bad been impounded however

was not in accordance with the Prison Begulations.

The final report issued on 14 May 1990 recommended that the
depariment develop guidelines and policy for prisoner publications and
that the decizion o ban "ROGUES" and "IN LIMBCO® be reviewed in
light of that policy. At the time of writing (early August 1990) the new
draft policy and guidelines were still under consideration.

By the time the final report was issued the department had already
acted on some other provisional recommendations. These  involved
ensuring that the impounding of the copies of the 'undeérground” edition
of "ROGUES" was brought into line with the requirements of the Prison
Regulations. This involved  informing the prisoners concerned and
transfering the articles into their property. The appearance before the
Program Review Committee of the editor of "ROGUES" was also
brought forward by three months. This was to compensate for the delay
in reviewing his classification which had resulted from his unjustified
transfer to Goulburn Gaol.
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Personal Prejudice and OMicial Duty

When Ombudsman officers visited a country goal, a prisoner complained
to them about certain comments that had been made at a Programme
Review Committee (FRC) meeting by the Chairman of the Commitice.
The PRC was responsible for reviewing the prisoner’s progress in the
prison system, and for making recommendations about his future prison
placements. The Chairman of the Commintee, in fact, was the then
Deputy Director of Prisoner Classification in Mew South Wales,

After an Inwestigation OMficer had conducted extensive preliminary
enquiries in connection with the complaint, the Deputy Ombudsman
decided 1o investigate comments that had been made by the Chairman
at a number of PRC meetings, including comments about the ethnic
origing of certain prisoners, as well as about the nature of the offences
for which they had been imprisoned,

Among other things, the Chairman admitted that he could recall saying
1o prisoners al @ number of meeting that he "had an intense personal
dislike, not as individuals but certainly as a group, of prisomers convicted
for seriows drug importation and/or supply offences” Furthermore, he
admined that afier one of the meetings he bad told an Official Wisitor;

- | make no apologies for my prejudice.

His said that his reasons for making these kinds of comments were
based on his "personal concern as a responsible citizen™ about the effect
of drug use on society. He added:

- by making these views public, 1 believe this helps 1w
ensure both mine and Committee member decisions are
nod unfairly biased because of the nature of the offence.

In his final report, the Deputy Ombudsman scknowledged that in was
reasonable and understandable for people in society 1o have sirong
personal wiews about such matters. However, he disagreed that it was
appropriate for the officer to express his personal views at the PRC
Commitice mecting when discharging his official duty, The Deputy
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Ombuodsman said:

- it is not proper for him to voice these personal opinions
regarding this tvpe of offence at P.R.C. meetings. Each
commities member has the responsibility to have regard
1o only those considerations relevant to a prisoner's
classification. A judge or magistrate, in the performance
of his/her Fublic duty, has already made a determination
concerning the appropriate sentence a prisoner should
receive for his/her offence. The Committee must have
regard to the nature of the offence, as the lowering of a
prisoner’s classification can mean the placement of a
prisoner in a less secure emvironment. The type of offence
a prisoner has committed would be, among other things,
rélevant o whether or not a Commiitee decides to
recommend a less secure custodizl environment. Bus it is
clear that the consideration by the Committee of the
particular offence that a prisoner before it has committed
must be based on relevant factors. [A Commitee
member's] personal opinion of drug offenders, and his
personal view of appropriate sentences for such offenders,
i5 @ totally irrelevant matter for a P.R.C. 1o consider.

Moreover, the Deputy Ombudsman did not accept the argument
advanced by the Chairman that, by publicly stating hiz view at
committee meetings, he was helping to ensure that his decisions, and
the decisions of the Committee, were not unfairly biased.

O this point the Deputy Ombudsman said;

If [the Chairman] or any Commitiée member, can not put
his or her personal opinions aside and consider only those
matbers relevant o a prisoner’s classification, that he or
that other Committee member should not st on a
Classification Committee, But if he, like all Committee
members properly exercising their public duty, is sure that
he can put aside his personal views, then there is obviously
no need for him fo express swch wviews, Further, in my
opinion, the expression by [the Chairman] of his personal
views had the potential to cloud the real issues which
necded to be considered. By expressing his personal view,
[he] ram the risk of leaving the prisoner, and his fellow
Committee members, with genuine concern regarding his
motivation for o doing. Given [his] senior position, any
comments he might make will be likely to influence other
Committee members.  Therefore, it is essential that he
only makes comments on  matters relevant for the
Committes 1o consider,

The Deputy Ombudsman found that the officer had made improper and
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irrelevant statements ai ceriain commitice meetings, He recommended
that instructions be issued to all members and potential members of
Programme Review Committees, emphasising the need o consider only
those matters of relevance o a proper review of a8 prisoner's
classification.

In response the depariment published in its Information Bulletin of 7
February 1990 the following instructioon:

It is important that only matters relevant 0 a proper
review of a prisoner's classification be considered by
Committees when formulating their recommendations.
Broadly, these are the matters which will be raised by the
divisional representatives. Members of committees should
disregard any remark by a member of a committee or a
prisoner which does not have any clear relevance to
classification proceedings.

The classification process should not be influenced by any
disparaging and irrelevant remarks about a prisoner’s
ethnic or religious hackground, or any other matter which
are not relevant to classification. Members of comminees
should refrain from making any remark which may tend to
suggest 1o any prisoner that proceedings of the committee
will be other than todally fair and imparual.

In light of the action taken by the Department in response fo his
report, the Deputy Ombudsman teok no further action and concluded
the investigation,

Led them eat meat, and then throw il out!

A number of women prisoners at the Mulawa Training and Detention
Centre complained to the Ombudsman in 1988 about the removal of
beans, seeds and grains from the “buy-up list” in all prisons across the
State. The buy-up list comprises a list of items which prisoners are
allowed to purchase, wsing their own funds, It was used by many
vegetarian prisoners 10 supplement the food provided by the prison
kitchen. The women al Mulawa also complained that the food supplicd
by the prison catering service did not adequately meet the needs of non-
vegan vegetarians. {Vegans are those vegetarians who do not eat amy
animal products whatsoéver).
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The Ombudsman started an investigation of the prisoners’ complainis
using his "own motion” powers. The investigation focused on the alleged
failure of the Department of Corrective Services to conduct proper
research about the likely effects of its actions on the vegetarian inmates
of Mulawa before introducing the buy-up restrictions, It looked, as well,
at the department’s alleged failure 10 take account of the special dietary
needs of female prisoners as opposed 1o those of male prisoners, or at
the unique sitvation at Mulawa, a prison catering for female inmates of
all classifications, before issuing & new menu to be used in all maximum
and minimum security institutions. It also lovked at the department’s
alleged failure 1o consult the superintendent and kitchen officer at
Mulawa before introducing the changes.

The department said that the reason for withdrawing beans, seads and
sprouts from the buy-up list was that those items might be used in the
manufacture of gaol "brews”, that is home-made aleohol. However, the
department was unable to produce evidence that any of those particular
items had ever been used for the manufacture of alcohol at the gaol,
In fact, investigation revealed that the instances of gaol brews at
Mulawa were very few indeed; and those which had been discovered
had been made primarily from fruit prodocts.

In response to enquiries made by the Ombudsman's office, Mr N. Day,
the then Acting Director-General of the department, said:

It is true that items including rice, beans and seeds have
been removed from the buy-up list. However, it should be
remembered that items such as beans and rice are
included in the meals provided to prisoners through the
institutional menus.  Buy-up items cater to prisoners
desires for snack foods to eat between meals, but the
meils provided for prisoners from the kitchens are
intended to provide all the nutrients required to maintain
health and fitness, Menus have been checked for
nutritional adequacy by qualified dietitians.

However, in a submission to the Minister for Corrective Services on 10
January 1989, the depariment’s Director-General, the same Mr Day,

then made the following somewhat startling remarks:

«the minarity of prisoners who are health-conscious are
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correct in mssuming that prolonged consumpiion of the
present prison dict exposes them (and all other prisoners)
io the risk of premature death or serlows and permancnd
debility as a result of illnesses such s coronary oeclusion
and areriosclerosis,

The department’s action in allowing such a sitnation to continue would
appear 1o contravene Prison Regulation 44, which provides:

44, (1) A prisoner shall be supplied each day with
fisd in accordance with a diet designed to
provide a dictary inmtake generally in
accordance  with  the  dietary  intakes
recommended for the time beimng, and
published, by the MNational Health and
Medical Research Council.

(2}  The diet for prisoners shall-
{a)  be vaned;

{b) provide adequate amounts of each
essential nutrient from basic foods;
and

(€) be planned to  ensure  optimal
nutriticnal health.

(3)  The diet of a prisoner having special dietary
needs shall be planned having regard to those
needs.

The then superintendent of the gaol had written (0 the Acting Director
of the Custodial Services Division requesting the restoration of the
banned items to the buy-up list, The letler was neither acknowledged
nor acled upon,

When interviewed by the Investigation Officer,  the prison
superintendent said that she did not consider brews to be a problem at

MMulawa.

She ndded that the standard buy-up list was not appropriate for women
because they had liule use for “jockettes”, "shaving cream” or “herbal
sterpids”,  She said that there was a need for these 1o be some

flexibility in the standard list in order to cater for women's needs.

Part 1



Annual Report 1990 114

In Movember 1988, when the summer menus were introduced into
gaols, the vegetarian menu was amended 1o cater for "vegans”. The
vegelarian inmates complained about the lack of variety in the menn
and commented that it seemed to have been designed to “turn people
off* being vegetnriang. They said that things like soya heans were
being prepared by non-vegetarian staff who were not soaking them
beforehand; this meant that the beans were like bullets - totally
inedible and indigestible. They added that, even though "on paper” the
mems might appear to be nutritionally eorrect, by the time that frozen
vegetables had been cooked, then reheated and kept warm before
serving, there were very few nutrients left in them. These factors,
coupled with the removal of vegetarian items from the buy-up list,
prompted some of the vegetarians to switch to the "meat diet”; they
simply left the meat serving, or their plates and this was then thrown

.

When interviewed by investigation staff, the then kitchen officer ar
Mulawa added that giving women what they did not wamt to eat only
led to waste. She expressed the opinion that the kitchen officer, in
consultation with the superintendent, should have control of the food
allowance, and claimed that the allowance would then be betier spent,
that there would be less waste, and that the department would be
saved money as a resuli.

In November 1988, a dietition/nutritionalist retained to report on
matters associated with prison diets said:

~the vegetarian menu included many items which were
unpalatable and unpopular resulting in considerable wasie,
in particular [of] the..meat substitutes,  The alternative
protein source was predominantly soya beans giving the
menu a lack of variety and imagination. There was a
limited choice of fresh vegetables for all inmates which
limited the wegetarian menu further. Sadly no allowance
was made for seasonal availability of vegetables, an
imponant factor for budgeting as well as variety.

The Ombudsmans imvestigation found that:

the department had acted unreasonably in failing 1o
comnduct any research about the likely effect of its actions
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on the vegetarian inmates of Mulawa before introducing
the new vegan menu and removing beans, sceds and
sprouts from the buy-up list

the reasons given by the depariment for standardising the
buy-up list did not apply to Muolawa.

the department's failure to take account of the unigue
silvation ai Mulawa, as an institution catering for all
classifications of female prisoners, was unréasonable, as
was its failure to consult with the superintendent and the
kitchen officer about the possible consequences of the
changes.

In his final report the Ombudsman recommended that a promised
review of prison catering practices and procedures be completed without
further delay, and that the recommendations made by the dietitian,
which had not been implemented by the depariment, be addressed by
the review, He also recommended that the department eonduct
research about the ingredients used for making gaol brews and that it
restore those items not commaonly wsed to the buy-up list. He further
recommended that the standardised buy-up list be modified 1o cater for
the special needs of women prisoners.

In January 1989, the Acting Director-General of the department
recommended to the Minister for Corrective Services that an “urgemt
investigation” of dietary issues be undertaken. The Minister approved
the depariments recommendation promptly, yet it was not until June
1990, eighteen months later, that a draft report of the dietary review
was completed, At the time of writing, the department’s final report of
the dietary review had still not been finalised!

Missing services: still missing -
the plight of the disabled in the "justice” system

Late last wyear the Ombudsman received an exceptionally well
documented and thoughtful complaine which highlighted the particular
problems faced by the intellectually disabled onee they are caught up,
for whatever reason, in the justice system,
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The complaint related the history of a young man, who we will call
Fred, whose caresr revealed the gaping holes in the safety net provided
by the welfare state.

Fred, who was both intellectually disabled and hyperactive, had begun
his anti-social career in his carly teens with a series of minor nuisance
offences - annoying and invasive behaviour on trains, stealing very small
amounts of money, and the like, Although it was clear that he had wery
little comprehension of the consequences of his actions, and even less
capacity to modify his behaviour in the face of normal social sanctions,
he was brought wnder the eve of the juwvenile justice system; and
eventually committed 1o stints in the juvenile detention centres of the
State. There is no evidence whaisoever that any useful programs for
Fred were brought into place by the them Depariment of Youth and
Community Services. Indeed, there is5 evidence that, even at this carly
stage, Fred was regarded as an impossible problem whose steady

deterioration was inevitable,

Fred encountered predictable brutalisation in detention centres, and his
highly impressionable nature meant that, from each period of detention,
he learnt more aberrant and intractable behaviours. His multiple
offences were still of the nuisance variety, but by the time he was old
enough 10 come before the courts, his offences were of a degree of
nuisance such as to render him liable to quite extended periods of

imprisonment.

Strangely enough the rigid discipline of prison, a1 times, appeared to
provide a "rough and ready” program of behaviour modification of the
bpe that psychologians agreed offered Fred his best chance, Those
invedved with his case over the years have not been slow o point out
the bitter irony of this circumstance; that prison warders were be called
upon i provide the type of therapy an army of psychologists and

welfare workers could not provide in the community.

FPredictably, though, the limitations of prison resources, and the brutality
of the gaol environment, meant that programs designed to help Fred in
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gaol eventually broke down, Bashing or abuse by other prisoners meant
that Fred had to be kept in the “protection” areas of the gaols. Such
areas are, by definition, more confining than even the normal prison
emvironment, Movemnent and recreation tend 1o be very restricted. Due
W the very high staff ratio required to guard protection prisoners,
prisoners tend 1o be denied facilities that are freely available to other
inmates and 1o be locked in their cells for a longer time each day than
other inmates,

After each prison term, Fred would be let loose with a new repertoire
of anti-social behaviours. His restless and volatile nature meant that his
supervision by the Probation and Parole Service was largely illusory; all
too soon he would re-offend, and it would be left to the court 10 make
the unenviable choice between a furiher custodial sentence for Fred or
releasing him once more into an unsupportive community.

By this siage, almost every eminent psychologist or doctor in the field
had seen Fred and each had added a further sensible, well researched
and intelligent report to his capacious dessier. Proposals for behaviour
modification within a highly structured eénvironment were the maost
commen recommendation, but all agreed that Fred would never remain
valuntarily within such an environment. In the somewhat “cosmetic™ post
Richmond Report environment, there was no mechanism for coercing
Fred to stay within such a therapeutic community; and, in any case,
coercion wis anathema to the therapeutic goal.

The prospects for Fred have steadily deteriorated over his decade of
invalvement with the justice system. It seems likely that his only periods
of treatment will be during gaol terms. In an era of global budget
restriction, it seems unlikely that the Depariment of Corrective Services
will dedicate the very considerable resources required to cater for the
very special needs of Fred and others like him.

Is there any answer?

In 1985 a joint working party of the (then) Deparrment of Youth and
Communily Services and the Department of Comective Services
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produced a report entitled “The Missing Services: A report detailing how
services  fail to adequately reach intellectually handicapped adult
offenders in Mew South Wales with Strategies and other action reguired
o expand such sarvices”.

The report sounded good and canvassed the special problems of such
offenders and, in particular, the lack of coordinated programs for them,
which could often see an intellectually handicapped juvenile ‘progress’
along a steady path from minor nuisance offences to a lifetime career
of short gaol terms. The report contained recommendations for reforms,
coordinated action by departments and the first systematic survey of
such offenders. It was referred for comment 1o various departments and
bodies and for two vears, appeared to have sunk without trace - a not
uncommaon fate for reports of this type.

The Disability Coordination Unit within the Premier's Department made
a valiant effort to revive the report in 1987 The most tangible result of
those efforts was the production of a training video which was designed
to alert those within the justice system 1o the issues surrounding
intellectual disabiliry,

Implementation began to move more swiftly when the matter was placed
in the hands of the Ministerial Committee on Disability, In recent times,
a number of special units for inmates with inellectual disabilities have
been set up in the State’s gaols. Such units may not cater to the very
special needs of an inmate like Fred, but their existence i neventheless
a positive step. A recent report produced by a working party within the
Department of Family and Community Services on services 1o young
persons with intellectual disabilities in the juvenile justice system may
have a positive outcome. Only relatively recently, the broader question
of juvenile justice itself has also been referred 1o the Standing
Commitiee on Social Issues.

The Ombudsman has considered the plight of the intellectually disabled
offender, and Fred in porticular, at great length. In view of the
multiplicity of reports and committees a1 present considering this maiter,
no formal investigation is being undertaken at this time, pending the
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result of these inguiries. The plight of Fred and others like him,
however, can not afford to be forgotten. The need of such people for
urgent intervention upon their first contact with the juvenile justice
system is dramatically illustrated by Fred's decline.

Mo society can ignore the consequences of such neglect and continue to
call itself civilised or caring No society can "solve” the problems
associated with cosmetic deinstutionalisation of intellectually disabled
people, merely by allowing them 1o get on the best way that they can
in a community that has too linle 1w offer by way of essential support
services for them.

Death of a Scheme?
MTicial Visitors to Gaols

The 1988-89 Annual Report outlined how the usefulness of the Official
Visitors Scheme was in the process of being eroded as a result of cost
saving measures which had been adopled by the depariment. Of
concern was the fact that the department had decided to restrict
payments for visits 10 one day each month.

If the scheme fails as a result of lack of support from the department,
it will be the end of & very effective program which has allowed inmates
1o express their dissatisfaction with certain remediable aspects of prison

life.

When the scheme was first introduced on | January 1985 as a six month
pilot program in three gaols, this office applauded the positive action
taken by the department. Up until that time, the department had no
internal grievance mechanism to handle complaints, apart from inmates
directly expressing their dissatisfaction 1o the Superintendent.

When the scheme was initially set up, its objectives were twofold;
official visitors were 10 perform an inspestorial role independently of
any similar departmental function and, they were to provide an outlet
for enquiries and complaints from inmates and staff. Mr Akister, the
former Minister for Corrective Services, circularised the gaols at the
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time the scheme was being set up, indicating that official visitors were
o act independently of the department and were to be responsible to
the Corrective Services Commission (as it then was) with direct scoess
1o the minister. Clearly then, the scheme was envisaged as a method
for the minister to be kept informed of grass roots complaints tha
inmates had about the prison system and for the depanment to
determine what action, if any, it would 1ake on complaintis made 10 the
official visitor.

In 1988 the Prisons Act, 1952 was amended to provide for the statutory
appointment of official visitors. It is to be noted however that the role
of the official visitor was not spelled out in a systematic way as part of
the legistative change which, on consideration of the recent turn of
events, proved (o be a potentially fatal flaw.

Deprived of an effective legislative basis, the official visitors had to rely
on their personal relationship with the superintendent of the prison in
order 10 mediate complaints. Where that relationship faltered, so 100
did the official visitor scheme. -

The essential complaint of some official visitors is that the prison
hierarchy shows reluctance to listen to their concerns. The only gauge
that this office has to measure the effectiveness of the scheme is by
visiting various gaols and talking 10 the inmates. The inmates of certain
institutions do not place much faith in lodging or discussing a complaint
with the official visitor,

Unless the sitwation improves between the official visitors and the
department, this office will have 1o reconsider its support of the scheme.
As the 1984-85 Annual Report noted:

The effectiveness of the Prison Visitor scheme will be
monitored with interest by this Office insofar as that is
possible, 1If the scheme is not effective, the Ombudsman
believes that further eonsideration will need to be given 1o
some internal complaints unit in the prison system,
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Private prisons: effective gricvance procedures essential

The Ombudsman’s Office plays a erucial role in handling grievances of
inmates in State prisons. In late 1989 it appeared that the New South
Wales government was contemplating the introduction of private prisons
in New South Wales. The Ombudsman believed that it was important
to understand the implications of such a system should it be introduced
here. His concern was limited 1o the exercise of his statutory role, and
he decided 1o look more closely at the grievance procedure that existed
in private prison systems wherever they operated. It was not his
intention 10 look at issues other than that of grievance handling
procedures, and he specifically determined 1o take no part in appraisals
of aspects outside the area affecting his statutory duties.

The Ombudsman wisited Borallon, a gaol operated in south east
Cueensland by a private corporation; and while in the United States on
other business, was able to visil some American prisons which were run
by private corporations.

In America, as in Australia, laws differ from state 1o state. However,
the concept of independent or outside oversight of grievance handling
in prisons i not apparent in the American system. This was not
particularly surprising. The many differences that exist in administrative
practices between Australia and America make it imperative that the
New South Wales government sets out what it requires of private
operators if private prisons are to be introduced here.

The Ombudsman assumes that, so far as grievance handling procedures
are congerned, the intention of the Mew South Wales government will
be to set up & uniform system within the state, and that not less than
current methods will remain.  If that is so, the system in New South
Wales will be distinguished from the American syitem by providing
access both by prisoners, 10 the Ombudsman and to the Official Visitor
program. The Official Visitor program has, in the past, been seen to
be very effective in this state, so far as the Ombudsman’s Office is
concerned. The current problems with the scheme are dealt with
elsewhere in this report. Failure 1o maintain the Official Visitor system
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would be a false economy and a retrograde step and would result in
much more costly ways of dealing with the bulk of prisoner complaints,

On 19 July 1990, the Ombudsman wrote to the Minister for Corrective
Services, expressing his views about this matter. In his letter, the
Ckmbudsman =aid:

The Ombudsman process that requires my Office to
receive and assess complaints has worked effectively and
has provided a window into the system for the
administration, particularly on issues of public significance,

The system that I have viewed in the United States differs
from New South Wales in that no provision is made for
outside or independent oversight. The process is:

complaing 10 the head of the Institution;

if still unsatisfied the complaint goes to the
Corporate Head Office for adjudication;

if still unsatisfied the State Prison Board
reviews the complaint.

The Court system may also be involved in some States,
but otherwise the concept of independence has not
penetrated the American system so far a8 my studies
indicated,

To provide for continuation of access of the Ombudsman
process should not imvolve undue problems to the operator
or the contractual process, Indeed, such oversight would
continue to supply the safety valve and the independent
view into the administration that has been the hallmark of
the Ombudsman system.

He weni on to raise another issue that he perceives will be important
in any scheme of private prison operation in this state, namely the role
o be played by the person who, on behalf of the state, monitors the
performance of the private prison operator. This person, usually
referred to in the United States as “the monitor”, has the role of
ohjectively evaluating the day-to-day performance of the private prison
contractor.  The Ombudsman said:

It was my observation that in terms of administration the
manitor's role is extremely important but admindstratively
vulnerable. The monitor is in daily contact and a1 close
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quarter with the corporation administration. The risk of
becoming capiive 1o the corporation is apparent, not only
duz to the cose and constant contact experienced but due
to the fact that the private corporation offers an
alternative career path.

As this is an important area of administration | draw it to
YOUT allention,

Inguiry into wse of force by prison officers

In May 1990, in what, by all accounts, was an interesting encounter, the
Minister for Corrective Services debated the former Chairman of the
Corrective  Services Commission, Professor Tony Vinson, at the
University of New South Wales, Dwring the debate, Professor Vinson
raised concerns about the use of force by prison officers. He
subsequently asked the Ombudsman to investigate a series of complaints
prisoners had made to him alleging assaults by prison officers. The
Minister, as well, asked the Ombudsman to investigate the caims made
by Professor Winsomn.

Following preliminary inquiries, the Ombudsman decided to conduct an
investigation. The Assistant Ombudsman commenced an investigation
and conducted an inguiry using the Ombudsman’s "Roval Commission”

powers,

The inguiry has focused on allegations of assault on nineteen individual
prisoners. All but one of the prisoners’ allegations involved members
of the special response units of the Depariment of Corrective Service,
The alleged assaults on thirteen of the prisoners occurred during and
subsequent to tw disturbance at the Parramatta Gaol on and around
Anzac Day 1990, when fires were 221 in two of the main gaol wings.

Oral evidence has been taken from 149 witnesses over twenty four
hearing days. A report on the investigation is currently being prepared.
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CONSTRUCTIVE ACTION BY PUBLIC AUTHORITIES

Previous Annual Reports have mentioned that this office rarely takes
further action where a public authority admits that it has made a
mistake and acts comatructively to rectify this. In those cases where a
formal investigation has not been commenced, the office usually treats
the matter as having been resolved.

Specific examples of public authorities that have taken constructive
remedial action during the year follow, Some statistics are set out later
in the report under the heading Performance indicators.

- Solicitor's O

A man asked for help 1o resolve a claim for witness
expenses. He and his wife had been subpoenaed twice by
the Crown Solicitor's Office 1o appear as axpert witnesses
in Sydney. They lived in Queensland, so accommodation
and air travel were arranged by the Crown Solicitor's
Office. The man's first claim for expenses was paid
promptly; but after waiting four months for settlement of
the second claim, which included a elaim  for
reimbursement of lost income, he wrote o the
Ombudsman,

The matter was settled quickly once this office contacted
the Crown Solicitor's Office. The man received full
reimbursement for expenses and compensation for los of
income. The Crown Solicitor’s Office apologised for the
delay and the complainamt was delighted with the outcome,

Office of State Revenue

Through the year a number of letters were received
complaining about delays in the payment of refunds by the
Office of State Revenue, The delays complained of were
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anything from nine months to three years,

An example of the successfully intercession of this office
is in the case of Mr and Mrs Z who overpaid the stamp
duty on the Comtract for Sale of their house. Afier
numerpus advances to the Office of State Revenue, the
very small amount of $129.50 that they wanted refunded
remained unpaid, Mot even their solicitors had been able
to retrieve the money.

This office made a number of phone calls and finally
established that the problem was primarily that the receipi
number which would have readily identified the transaction
was not visible on the contract as it shouwld have been.
The problem having been identified, alternative means of
establishing the grounds for a refund had o be found.
The only other way that the Office of State revenus could
verify the overpayment was to go through the cash register
roll for the relevant day. This they did and within a few
days a refund cheque was posted to Mr and Mrs Z who,
although not much richer, were much happier.
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Western Lands Commission

If people owning property in the Western Division of NSW
wish to clear their land of trees, they have 1w obiain a
clearing licence from the Western Lands Commissioner,
which allows them to destroy by ringbarking or poisoning
trews which have no economic walue,

Some property owners complained about the time taken
by the Western Lands Commission io lssue a clearing
licence. They had gone ahead with poisoning some trees
because they had been given verbal confirmation that their
licence had been approved and was "in the mail®; this was
more than six months after they had made their
application and paid the necessary fee. The property
owners were summonsed for illegal poisoning.

Enquiries by this office revealed that a number of
government authorities usually had 1o be consulted before
a licence could be isued. In this case, the relevant
authorities were the Soil Conservation Service, the
National Parks and Wildlife Service and the Forestry
Commission.  Each awthority had been asked by the
Western Lands Commission 1o comment on the application
within six weeks,

The most significant delay was that on the part of the
National Parks and Wildlife Service, which took twenty six
weeks 10 respond. The Western Lands Commissioner told
this office that this was not unusual and that, as a
consequence, the relevant ministers had held discussions
about speeding up the process. After those discussions,
the commission altered its procedures to provide that, if
no response had been received from a relevant authority
within eight weeks, and no extension of time had been
sought, the commission would assume that the authosity
had no contribution o make and would proceed 1o

Part 1




127 Annual Beport 1990

process the licence.

The legal action taken against the property owners was
outside the Ombudsman's jurisdiction, and enquities
focussed on the delay in granting the clearing licence, The
decision  to alter the commission's procedures for
processing licences addressed the need 1o eliminate such
long delays in the future.

Police Department

Mz K complained to the Commissioner of Police about the
rudeness and insensitivity shown 10 her and a friend by a
constable of police. They had gone 1o a police station 1o
get information about the hearing date for a matter
involving an application for a domestic violence order
against the friend's spouse.

The Ombudsman agreed with the Police Department that
the best way 1o deal with the complaint was to have it
conciliated, rather than investigated. Ms K said that she
would be happy to conciliate the matter if the constable
was counselled about his conduct,

The constable was spoken 0 and he gave an assurance
that he would display more understanding and sensitivity
in his dealings with members of the public in fulure,

Some (foriunately, not many) complaints take an awfully
long time to resalve. In one case & prisongr complained
in Jamuary 1988 but his complaint was not finally resolved
uniil July 1989,

The prisoner was in custody at Long Bay Gaol. He was
taken to a police station, appeared in court, and was then
returned 1o the gaol. During his travels, his overnight bag

containing a number of personal items was lost.
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The Police Department made preliminary enguiries and
concluded that the bag had been left in the prison and so
disclaimed responsibility, This office made enquiries with
the Department of Corrective Services  Documents
relating to the receipt and release of prisoners’ possessions
showed that the bag in fact had made its way back w the
police station,

The matter was referred back to the Police Departmemt
and, after more extensive enquiries were made, the police
finally accepled responsibility for losing the prisoner's
POSsEssiOnNs.,

The Police Depanment recommended that the police
officers who had escorted the prisoner to count and who
should have looked after his possessions be paraded before
their respective District Superintendents and be counselled
about their responsibilities. The department also proposed
to make dn ex gratia payment to the prisoner (o cover the
loss of his property.

Unfortunately, all of these enquiries had taken so long
that, by the time the matier had been concluded, the
prisoner had been released amd could not be found.
Comsequently, he has not, a8 yer, received his
compensation - nor the summons that the police are
waiting 1o serve on him.

The co-owners of a car purchased from a licensed motor
trader in Albury took it to the local Motor Registry. They
were told that a stolen wehicle search would have to be
made on the car because it was registered in Victoria; so
they took the car 1o the local police station,
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The police impounded the car in order to check its bona
fides and it remained in police custody for six weeks, The
vehicle was then returned fo its owners alter a "Stolen
Wehicle Clearance™ was issued.

A year later, police acked the owners of the car to present
it to the local police station again for a further inspection
concerning its bona fides. The was again impounded
when it was found to be a "composite” vehicle (that s a
vehicle made up of parts from several vehicles), and it
remained in police custody for another fourteen months
before it was again released 1o 15 owners,

In the meantime, solicitors complained on behalf the
owner of the ear about the delay on the part of the police
in establishing the bona fides of the vehicle, and about the
failure of the pelice 1o reply to their correspondence.

Enquiries with the Police Department found that police
had confirmed that the car had been "budlt up® of various
parts from other vehicles of similar make, and several
parts had been identified as having come from stolen

wehicles.

Nevertheless, from its enquiries the Police Depanment was
satisfied that the owners had purchased the car in good
faith and that they were in no way connecled with the
sicden paris. In view of this and the loss of the use of the
vehicle suffered by the owners over such a long time, the
Department recommended that they receive an ex gratia
payment of $3,465, The ex gratia payment was made, the
owners of the car signed a form indemnifying the
depariment against further claims and the Ombudsman
marked the case "resolved”.
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Department of Corrective Services

Often the role of this office is of facilitator, ensuring that action is

taken by the appropriaste body, just by bringing a problem 1o its
attention. This role is readily illustrated in the following cases.

An  Aboriginal prisoner in Long Bay Gaol sent a
submission to the Royal Commission into Black Deaths in
Custody.  Prison staff did not send it to the Royal
Commission but instead sent it 1o the Aboriginal and
Ethnic Affairs section within the Department of Corrective
Services. This not only caused a long delay but appeared
to represent an unreasonable interference with a prisoner's
mail.

When the complaint reached this office, the investigator
contacted Royal Commission staff to ensure that they
interviewed the prisoner without any further detay, The
Royal Commission staff brought the mater to the
attention of the department. As a result, the Director of
Custodial Services issued a direction to all correctional
institutions  that all communications to the Royal
Commission be despatched without delay.

The Assistant Ombudsman visited Goulburn Training
Centre in February 1989, A number of the prisoners
being held in the High Security Unit complained 1o him
about the denial of contact wisitk  The Acting
Superintendent confirmed that there was a standing
practice of not allowing contact visits to inmates until they
had been in the unit for 12 months, except in special
circumstances,

The Assistant Ombudsman did not believe that this
practice was in aocordance with the depariment’s policy on
segregation since it had never been the subject of a formal
determination. It seemed, therefore, that the practice was
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an arbitrary and informal denial of a normal privilege. As
a result of the Ombudsman's decision to investigate the
matter, the Director of Custodial Services issued just such
a determination, This brought the existing practice into
line with the provisions of the Prisons Act and Prison
Regulation 99.

This determination did not make an enormous practical
difference to prisoners, except that they would now be
formally informed about the practice via the rule sheet
issued to them on their arrival at the High Security Unit.
The Director-General also  confirmed that the
Superintendent of the High Security Unit  eould
recommend contact visits for any inmate where, in his
opinion, there were extenuating circumstance. This at least
clarified the maner for all concerned.

Part of the rationale for denying prisoners contact visits
had been the limitations in facilities and staff which might
have resulted in security difficulties for the prison and is
good order. The department also notified the Ombudsman
that the question of contact visits was 10 be re-appraised
in preparation for the move of the High Security Unit 1o
new specizl purpose premises.

A prisoner complained about the failure of the
Department of Corrective Services to finalise his claim for
compensation for property that had been lost at the prison
nine months earlier.

The department had originally offerred the prisoner $100
compensation but he felt that this was not enough,
Preliminary enquiries were made by this office after which
the depariment agreed to increase its offer to $130. The
department, however, made it clear that this was its final
offer and, if the prisoner declined it, he would have 1o
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sue. When the prisoner was informed of the department's
position, be sccepled the increased offer.

A prisoner wrote seeking the Ombudsman's help to
recover his computer printer which, he alleged, another
prisoner had stolen, The complainant claimed that the
serial number plate on his printer had been “swapped® with
the serial number plate on the other prisoner's primter.
The reason for this, he said, was that his printer was the
hetter of the pwao,

A simple phone call from this office 1o the prison resofved
the matter, The Superintendent’s secretary checked the
prison records which showed type of the printer that each
of the prisoners had purchased. The “best” computer

printer was soon returned 1o its rightful owner.

K Shire Coungil

Resolution of a maiier sometimes fakes more than “one
go™; and sometimes the complainant remains dissatisfied

anyway. Mms Cs complaint is a case in point.

Mrs C complained that her nest door neighbour had
erected a 40 foot awning without councll permission; the
awning was causing roof water 1o flow onto her property.
She had contacted the council and they had confirmed that
the structure was illegal because it was not properly
guttered or drained. A building inspector 1old her that it
wias a civil matter and she would need 1w ake legal action
against er neighbour.  Mrs C felt that, because the
awning involved a breach of building regulations, coungil
should be responsible for any legal action that might be
NECERSAryY.
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An Investigation Officer contacted a health and building
inspector at the council. He said that the neighbour had
constructed a double layer of bricks along the path
between the two properties to redirect the water flow, He
pointed owt that Mrs C had been asked to build a rubble
drain as part of building approval given to her own
excavation plans, but she had not done this.

Mrs C was told that the office would not pursue her
complaint because it appeared that council had taken the
necessary action, A couple of days later, Mrs C
telephoned and said that no work o redirect water flow
had been done by her neighbour; she added that she
wasnt able to dig a drain because her land was
waterlogged.

Another call was made 1o council. The council inspector
agreed that the work hadn’t actually been done; it
appeared that bricks had initially been set wp, but not
cemented, and had since been removed again.  The
inspector agreed to contact the neighbour.

The council sent the office a copy of the notice that it had
served on the neighbour, the nofice required him to
provide either proper guttering and piping, or brickwork
to redirect the flow of water across the ground, We again
wrote to Mrs C and declined w take her complaint any
further, since it appeared that council had at last taken
appropriate action. Mrs C responded by claiming thay the
redirected water was still spilling onto her property.
Council rebutted this; it said that the roof water was being
directed into the neighbour's garden where it could be
reasonably expected 1o be absorbed by the lawn. It was
believed that any water spillage into Mrs Cs garden was
the result of natural seepage following an extended rainy
period.  Council also reconfirmed that Mrs C needed io
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build a rubble drain 1o protect her property from excessive
water flow, as she had been told 1o do originally,

The Ombudsman's final letter to Mrs C explained that no
further action would be taken on her complaint because
it was now clear that council bad taken steps to ensure
that the building regulations were complied with. The
letter also pointed out that, although councll had a
responsibility to see that guntering and piping were
provided where necessary, it had no responsibility, 1o deal
with the natural flow of waler across a neighbour's
property. Mrs C was told that, if she was still unhappy
with the seepage onio her land, she would have to take
her own legal action.
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Parry Shire Council

An aged pensioner wrote to this office about the vacant
block adjoining his property. He felt that the condition of
the block constituted a fire hazard and that the rubbish
left om it was a haven for vermin, Afier he had contacted
the shire council, an inspector came and had a look at the
block, but he did not agree that it was a fire hazard, The
complainant had heard nothing more,

In response to an approach by this office, the council had
said that it had acted on the original complaint; it had
written to the owner several months earlier and had asked
him 1o remove the rubbish. Because the owner had done
nothing, eouncil said that it would serve a notice requiring
him to comply with council’s request. If he did not then
¢clean up the block, legal action would follow.

This office, other than to inform the complainant, woek no
further action pending the result of council action. The
complainant wrote some weeks later to say that the block
of land had been cleaned and that he was entirely happy
with the council's efforis, and very grateful for the
intercession of this office.

Mr B applied to council for permission 1o remove two
liquid amber trees the roots of which, he claimed, were
hreaking up his front path, his back path, his rear fence,
some sieps, the driveway of the house neéxt door and were
threatening the foundations of both his and his neighbour's
hnouses.

When, after three months, he had after not received any
reply from council, Mr B wrote 10 the Ombudsman and
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sought assistance.

An  Iovestigation Officer telephoned council who
immediately wrote 0 Mr B and apologised for any
inconvenience that its tardiness had caused. As well,
council's Parks and Landscape Manager, personally
assessed Mr B's application, and gave permission for the
wo irees to be removed.

p ~ |

A firm of solicitors complained on behalf of their clients,
Mr and Mrs D. They claimed that council was insisting
that Mr and Mrs D pay legal costs which council had
incurred in pursuing the recovery of outstanding rates
owed by the previous owner of Mr and Mrs I's property,

Preliminary enquiries showed that the relevant legal costs
amounted to $204. Mr and Mrs D, however, had overpaid
their own rates by $89. The council, therefore, applied the
339 1o the amount for legal fees it had incurred and semt
Mr and Mrs D an account for the difference, 5208,
Eventually council, after seeking advice from its solicitors,
[Aconceded that it would be unreasonable to try to
recover the legal costs from Mr and Mrs D, Council
informed them that there were no rates or extra charges
outstanding in respect of the property. As well, council
refunded the overpaid amount of $89 1o them,

Dol s i e

A company complained that, although it had written 1wice
to Campbelltown City Council about the poor state of the
roadway adjoining its premises, it had not received a
response.

Part 1




137 Anngal Report 199

Enquiries with council revealed that the companys letier
had been inadveriently filed. The council promised to
send a reply straight away. This it did and, for good

measure, sent a copy of its letter to this office.

State Rail Authority

Mrs A wrote an impassioned letter to the Ombudsman
complaining about the awful noise being caused by the
State Rail Authority. The authority was replacing wooden
sleepers on the railway line near her home with concrete
ones, She had been trving for over two years 1o have the
authority properly assess the noise, but instead had
received only assurances that the noise had been “reduced”
by the authority’s actions.

Thiz office wrote to the SEA and asked both about its
investigation of the noise problem and about any action it

proposed.

The SEA%S reply indicated that it had 1aken noise level
measurements on three oocasions. The tests had shown
that all the train “pass-by” noise measured at Mrs A's
property boundary fell well within the State Pollution
Control Commission's recommended guidelines, The SRA
inspectors, however, had observed that there was a “tonal
quality 1o the noise ... which could cause annoyance”, This
annoying noise was caused by the ouside wheel of the
trains skidding on the running face of the rail where the
concreie sleepers held the rails 1o a tight curve.

The authority said that it had recenily hired a rail grinding
maching which was working in another area. The
authority promised that, as spon as 15 present work was
complete, the machine would be transfered o the area
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where Mrs A and her neighbours were experiencing
problems.  As well, the authority promised to inform the
residents of its proposed actions; including the news that
the grinding itself would cause short term, but unavoidable,
noise,

This office passed on this information to Mrs A and told
her that no further action was proposed because it seemed
that the authority was attending 1o the problem. As no
more was heard from Mrs A, it was assumed that the
problem was resolved to her satisfaction.

Boad and Traffic Authority

In December 1987 Mr M, by private sale, paid S7000 for a
maodified 1969 Volkswagon convertible. He was confident that
the vehicle was I;:ﬁd'ﬂ-'ljl'lh_'i' and in good repair because it had
been inspected and certified fit for registration a1 the Beverly
Hills Motor Registry in October 1987,

The very next morning after buying the car, however, Mr M
tound an oil leak under the vehicle; he took it 10 a nearby
workshop for inspection.  This private inspection, &t well as a
subsequent inspection at the Ryde Motor Registry, disclosed not
only major mechanical problems, but advanced rust in substantial
areas of the car's chassis. One inspector noticed pin holes of
rust. He probed these areas, without using undue force, and
metal around the pin holes of rust crumbled and fell away from
the vehicle. A defect notice was issued,

Understandably, Mr M felt that the presence of rust at such an
advanced stage should have been detected during the inspection
of the wvehicle at Beverly Hils two months earlier, and he
complained to the Ombudsman, The report received from the
then Depariment of Motor Transport acknowledged that “signs of
fust should have been evidemt at the time of the original

Part 1




139 Annual Report 1997

inspection”. The investigation by the Ombudsman, however, went
further and found that the inspection at Beverly Hills had been

inadequate and negligent.

By the time the Ombudsman made his report, the department,
now the Road and Traffic Authority, bhad already acted 1w
improve i1s inspection procedures and the inspector imiolved no
longer worked at the Motor Regisiry. The Ombudsman,
howewver, recommended that the Authority negotiate fair and
reasonable compensation with Mr M.  Instead of long costly
court proceedings, which would have involved Mr M suing the
Authority, a simple recommendation from this office led w0 a
resolution of the matter,

In January 1990, the Roads and Traffic Authority offered Mr M
$1170 in compensation; the full cost of having the vehicle
repaired,

Depanment of Education

A maother complained that because her son had left school
a week before the permissible finishing date he had not
been awarded his School Certificate. She did not think
that this was fair because her son had left school 1o take
up a rare and valuable job opportunity. The Board of
Secondary Education would not, however, even allow the
young man to appeal against the decision, since he had
left school before the exemption period which had been
established to allow for exactly this sort of siluation,

The Director-General of the Depariment was asked o
clarify the rules applying in this sitwation, and w0 outline
the steps taken 10 ensure that parents were aware of the

necessary atlendance dates,

The Director-General, in his reply, explained the board's
rules and their history and rationale, He also enclosed a
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copy of the 1988 Student guide to the School Certificate
and outlined the specific actions of the principal of the
young man's school to make the rules very clear. This had
included the distribution of a calendar of important dates
for School Cerificate and Higher School Certificate
students.

Although it was obwious that the young man had not
conformed to the set procedures, the Director-General
reconsidered the decision not 10 award him the School
Cerificate. Because of his highly satisfactory achievement
and anendance (prior to leaving early) and because only
six days were involved, the young man received his School
Certificate.

Department of Housing

Mr ] paid a “preliminary deposit” on a house offered for sale by
the Landcom section of the Department of Housing: he then
applied for a building society loan. The loan was approved and
contracts for sale were exchanged with the deparment.

The loan agreement with the building society included a provision
that the loan would be rescinded if it was not taken up within
two months of the date of approval. The contract for sale
contained a clause permitting the department to charge a "licence
fee” of 3100 per week for any period in excess of four weeks
between the date of exchange of contracts and settlement of the
sale. Mr J, not unreasonably, assumed that the *licence fee”
clause in the contract was imtended to dissuade purchasers from
unnecessarily or unreasonably delaying settlement and, being keen
to complete the sale as soon as possible, he agreed 1o sign even
though he had no intention of occupying the property until afier
the settlement had occurred,

Semlement, however, could not quickly proceed because the
department had failed to register a Flan of Subdivision; this
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should have been done prior to the property being released for
zale to the public. The delay in settlement resulted in the
building society, already having granted one extension of time,
rescinding the loan approval.

Mr 1 successfully re-applied for anoiher loan, Then the
department told him that he would have to pay a 51400 “licence
fee” before setthement would be permitted to proceed, despite the
fact that the property had never been occupied and that the
delays in effecting completion had not been due o any tardiness
on the part of Mr J. Settlement finally ocourred some seven
months after Mr J had paid the preliminary deposit and after he
had reluctantly paid the *"licence fee® of $1400,

Understandably, Mr J was unhappy with the way the sale had
been handled by the department. He complained to the
Ombudsman about the department's refusal 1o refund the “licence
fee” that he had been forced o pay because of the department’s
failure to register the Plan of Subdivision. Preliminary enquiries
were conducted and the depariment agreed 1o refund the 51400
licence fee "within the next 14 days”. The promised refund was
finally sent some four weeks later. As well, the department
agreed to amend the terms of future sale agreements so that
purchasers will not be liable 1o pay licence fees in circumstances
where default or delay 5 the fault of the department. Because
of the action taken by the depanment the Ombudsman
considered the matter resolved.

Department of Housing and Water Board

Complaints received by this office often involve more than
one public authority. Mr A's complaint was such a case,

After he moved into his Department of Housing residence
in January 1988, Mr A received an excess water account
which was dated October 1987, for more than $200.
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Mr A wrote to this office requesting assistance after the
Water Board used debt collectors w0 pursue the
outstanding account. Mr A claimed the Water Board
knew the account was being disputed and was in the
process of negotiation with the Depariment of Housing.

In response to an enquiry from this office, the Director of
Housing said that a recommendation had been made that
the department pay the amount in full, but a delay had
cocurred when Mr A's file had been accidentally sent 10
the department's filing section instead of the accounts
section,

The director said the excess account would be paid in full
on this occasion. This office drew Mr A's attention to the
Department of Housing'’s further advice that “a pattern of
high consumption of water has continved to exist and
unless there is evidence of a concealed leak or a faulty
waller metre, Mr A will be obliged 1o pay for excess waier
from 14 February, 19897,

University of Woll

Ms 5% appeal was against a clause in the University of
Wollongong Regulations for the control of motor vehicles
entering the grounds of the University of Wollongong. She
felt that the clause was unclear, ambiguous and had caught

many people unawares,

Ms 5 was a member of the Faculty at Wollongong
University.  She applied for and obtained a parking
permit, which she affixed 1o the windscreen of her car with
blue<tac. The permit, which was not transferable to
another vehicle, was of the adhesive transfer type. She
later received an infringement notice imposing a fine for
"failing 1o display the permit correctly™.

Part I




143 Annual Report 1990

Mz 5 felt that she had been the subject of an unjust
administraiive decislon by the university, so she wrote 10
this office,

Phone calls from this office to the administration of the
university resulted in the fine being waived.  An
administration officer said that the university intended 1o
include, on the reverse side of the parking permii,
instructions which would set out the way in which the
permit should be affived to vehicle windscreens.

Eublic Trusize

A firm of solicitors complained on behalf of their clients
over various aspects about the Public Trusiee's lack of
progress in finalising an estate,

Following enquiries from the office, a senior officer of the
Public Trustee reviewed the matter; he conceded that
progress had been slow because the officer originally
dealing with the case had been uwnder considerable
pressure of work, The matter was given high priority, a
distribution of available funds was made and a cheque was
sent 1o the solicitors for payment to their clients

Attorngy General's Depariment

In 1984 a man was Bswed with a waffic infringement
nodice, involving & penaly of 360, by the Police
D pariment. Because the man believed that the
circumstance surrounding the incident were “very sirange”,
he made enguiries with the local police, the local Clerk of
Petty Sessions and the Traffic Section of ithe Police
Department. Al of this was to no avail; the man was told
to pay the fine because "wou can’t fight the system”.
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The man paid the penalty of $60 but, because of the
enquiries he had made, payment was a few weeks late. In
the meantime, the matter had been to the court and the
man received a summons for S88. He paid the fine after
he was told that the original penalty fine of $60 would be
refunded. He then waited, and waited, and waited ..,

Six years later, 199, the man's wife wrote o the
Ombudsman; no correspondence or refund had ever been
received from the Police Depariment, she said.

An officer of the Ombudsman determined that the
problem appeared to be with the Altorney Generals
Department, and he phoned an officer in the Remission
Section of the Department,

The officer in the Remission Section acknowledged that
there had been "a long delay™ but said that this was
because the court had taken a long time to forward the
relevant papers to the department.  However, the
Governor had approved remission of the man's penaliy in
January 1990; a refund cheque was being prepared and
would be sent to the man in the near future.

POLICE AREA
Police complaint statistics

The combined total of complaints against Police and the Police
Department this year was 2403, an increase of 89%. The following table
is a comparison of complaint totals, this year with last year,

1988 /89 1939490
b Complainis under the
Folice Regulation
(Adlegations of
Misconduct) Act 2091 2320
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o Complaints against
Police dealt with
under the Ombudsman
Act BT 5

= Complaints dealt with
under both Acts - 1

® Complaints oulside
jurisdiction 53 =

2231 2403

The following sections give an overview of police complaint numbers
and outcomes for complainis in each area of jurisdiction ie. complaints
which imvolve the conduct of members of the Police Service under the
Police Regulation {Allegations of Misconduct) Act and complaints under
the Ombudsman Act involving condust relating 10 matters  of
acdministration,

Complaints against Police OQfficers
(Palice Regulation [Allegations of Misconduect] Act, 1978)

Complaints against police increased by 5% during the year 1o a total of
2352, In the past five years complainis numbers have grown by 36%
{1731 o 2352)

The following chart shows the continuing trend for an increase in
complaints:
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Police Complaints
1985-1990

1000

108580 1980,/87 L'.r,-"u 1808,/09  1989,/90

== Trend

The increase in numbers cannat be attributed 1o a single factor. In the
past year significant issues arose thar no doubt generated complaints
from citizens who had unresolved concerns about similar experiences.
These issues include complaints about the raid on houses at Everleigh
Street in Redfern, the arrest and ‘media walk' of ex-Superintendent
Blackburn, the shooting of David Gundy and media attention given to
other Tactical Response Group activities,

The following chans show :

Al Investigntions and the categories and
proportional value of investigation outcomes

B. Complaints not investigated and the
proportional value of cases finalised by
means other than investigation

Par 1




147 Annual Fepor 1990

POLICE COMPLAINTS |

Investigations

reinvesligilions
3

EATEA T T
1as

ol
Ak Laimed

Bl
imventagntod . 1%
ao% investigaled

8%
e unable Bo be
K deteramined

it ke

Finalised Matlers Investigations

Tabal complaisls Nisabised 2007

POLICE COMPLAINTS
NOT INVESTIGATED

discontinwed TR
eafeilialed

declined
afler

inquiry
i
e Lifued
al
PTHETL S
BT

Investignied

Mok
In'?l-rul:ltﬂ
BZXE

FINALISED MATTERS
NOT INVESTIGATED

Telsl complainks Finelised 29T

Part 1



Annual Report 19490 148

More cases were finalised this year despite a number of disruptive
influences that occurred during the latter part of 1989 and into the first
half of this year, These events need acknowledgement.

The office underwent a major restructuring in the latter part of 1989 in
accordance with 15 commitment 1o implement change introduced
through the Structural Efficiency Principle.

The office relocated in October-November 1989 1o its new address at
580 George Street.  Planning for the move occupied a number of staff
over several months,

In March 1990 the office began implementation of an office automation
project which was commissioned in June.

These three projects caused a significant disruption to the workflow and
organisation of the office during the period August 1989 to Jupe 1900,
Staff were able 10 produce a creditable end of year result despite all of
these intrusive projects.

il i e

The number of complaints investigated this year fell to 18% of all
complaints finalised. The office has long applied a policy of closely
sereening new complaints to ensure that investigations of trivial issues
do not occur.

Of those compluints not investigated, cases declined at the outset
represent 479 of all cases finalised, and 308 of cases were finalised
through pre-investigation enquiry or successful conciliation. A further
5% of cases were begun as investigations but discontinued prior to
completion. A total of 82% of all eases were finalised by means other
than investigation,
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Complaints about the Police Department (Ombudsman Act 1974)

New complaints

During the year 65 complaints were received against the Police
Department. These involved matters of administration rather than
allegations of misconduect against individual members of the Palice
Service, The latter allegations are dealt with in terms of the Police
Regulation (Allegations of Misconduet) Aci, 1978, and are reported on
in the previous section.

Finalised tai

A total of 51 matters were finalised during the year, leaving 14 cases
under endquiry or investigation.

The following table gives the outcome of cases finalised during the
Vedar:

Chilgome Number St of toral
Mo jurisdiction fi 125
Declined without any enguiny 26 51%%
Declined after preliminary enquiry 14 2%
Resolved after preliminary enguiry 4 8%

No prima facie evidence of conduct
described in section 26

Discontinued 1 250
No adverse finding . %
Adverse finding - .

51 1005,

The Ombudsman’s OMice and Police Internal AMairs Branch
(PIAR)

Monthly working mectings between the Deputy Ombudsman, the
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Assistant  Ombudsman  (Police) and  sepior  officers  from  the
Ombudsman’s Office and the Assistant Commissioner (Professional
Responsibility) and some of his staff continued up to the time that Mr
A R Laver was appainted Deputy Commissioner and State Commander,

These meetings, which for the most part focussed on operational matters
related 1o investigations, were regarded by both sides as generally
beneficial.  Their value has been as a “dialogue® between the
Ombudsman's Office and the Police Service, and they are particularly
useful for “problem-solving®,

Meetings were temporarily suspended following the appointment of Mr
C R Cole as Assistant Commissioner (Professional Responsibility),
because of his absence on exiended sick leave. The Ombudsman
recognises that there is a cumulative effectiveness of these meetings
which may be sirengthened by consistency in the personnel involved and
weakened by frequent changes. The failure to have such meetings at
all, howewver, for a pericd of many months, was a matter of some
concern. Meetings recommenced in August following Mr Cole's return
from sick leave and a number of important issues dealt with elsewhere
in this report have been considered,

Among the changes w procedures which resulied from discussion at the
earlier meetings were:

Agreement that preliminary inguiries undertaken by the police
under 552 of the Police Regulation (Allegations of Misconduct)
Act would in future, be completed within a8 maximum period of
60 days.

Agreement that the “stats reports® which previously were
provided monthly during the course of full investigations by the
police would be replaced by a more detailed report provided ar
the 90 day point,

While mot in fiself a direct cause of the introduction of a 60 day time
limit for preliminary inquiries, mention was made of one preliminary
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inquiry which took 15 months for the police 1o complete.

The old-style "status reports™ were thought by Ombudsman's investigators
to have become formularised to the point of being little use. The office
was concerned that the reports often did not reveal the full focus and
extent of the investigation being undertaken by the police and that the
efforts of the police could be ending up "off track”.

In each case, the changes have been the subject of a circular Bssued to
police by the Commissioner, An evaluation of the effectiveness of these
changes i5 being undertaken by the Ombudsman's Office.

The Ombudsman has a statutory responsibility to ensure the quality and
effectivencss of police investigations. The office’s investment in
upgraded computer facilities will provide a greater capacity o focus
attention on clustering of complaines, either of a particular type or in
a particular location. This will make it possible for the Ombudsman 1o
respond more effectively 10, for example, requests by the Commissioner
that he not be required to investigate complaints which he believes
relate essentially to management practices, a matter discussed in lase
vear's Annual Report and elsewhere in this report.

The Ombudsman has waken steps 1o reduce even further the incidence
of "unable 10 be determined - deemed not sustained” findings. He has
been helped in this by the increased level of positive findings yielded by
police investigations, something remarked upon in last year's Annual
Report. MNevertheless, there continue to be cases where, when the
police have finished their investigation, there remains an unresolved
conflict in the awailable evidence. Where reinvestigation by the
Ombudsman is not recommended, the Ombudsman’s investigators are
now routinely required to identify instances where, in their view, a strict
application of the formeér guidelines may produce an anomalous result,
having regard 1o the nature and exient of the conflict in the available
evidence, and to put such matters before the Ombudsman for further
examination and review, So far this initiative has revealed no great
incicence of such perceived anomalies, buot of cases reviewed in this
fashion, a significant increase in positive findings, one way or the other,
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has been achieved, This initiative will alsop be monitored closely.
Faolice Internal complaints

The 1988/8% Annual Report (pp. 268-71) described how complaints
against police that are generated from within the Police Service were
dealt with and said that such complaints were referred to as “police
nominal complaints®. That term could be regarded as being somewhat
misleading in that the use of the word "nominal” failed 1o reflect the
seriousness of a considerable number of complaints which arose in this
wity. Now, where a serving police officer, or the police administration
iself, generates a complaint under the Police Regulation (Allegations of
Misconduct) Act [the Act] the complaint is described as a “police
internal complaint®,

Such a complaint may arise, for example, where it is discovered that an
item of property, previously found and handed to the police, is missing.
The officer discovering the discrepancy must report it That report is
considered a complaint in writing under the Act which must be
forwarded to the Office of the Ombudsman for consideration.

Many such complaints concern purely adminisirative matters which the
Ombudsman leaves to the Commissioner of Police 1o deal with, This
is possible because section 18(1) of the Act provides that the
Ombudsman, in determining whether a complaint should be investigated,
may have regard to “such matters as he thinks fit". These "maners®
include (at section 18(1)(d)) whether an alternative and satisfaciory
means of redress "is or was™ available to the complainant

If the Ombudsman consents 10 a request from the Commissioner that
i police internal complaint be dealt with under section 18(13d), he
takes no further action on iy, and leaves final setion on it o the
Commissioner, If the Ombudsman refuses the request, formal
investigation of the complaint under Part 4 of the Act is necessary,

Bewween 1 July 1989 and 30 June 1990 the Commissioner of Police
advised this office of 191 "police internal complaints”; of these, in 71
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cases investigation had commenced, or had already been completed.
Applications to have complaints deall with under section 18{1)d) of the
Act were made in 105 instances; the COmbudsman consented o 88
requests and refused 17,

Some of the matters in which the Ombudsman agreed 10 the
Commissioner dealing with complaints included complaints that:

an officer was employed 25 a flight steward
when off duty “sick™;

an officer failed fo take proper care of a
eriminal case exhibar;

an officer displaved a disrespectful attitude
1o a more senior officer;

an officer improperly used a car pool vehicle;

anel

officers were emploved as payroll escorts
without the Commissioner's permission.

Matters in respect of which the Commissioner's requests were refused
included complaints about:

the theft of a portable computer from a
vehicle in police custody;

the conduct of an officer charged with
indictable assault under section 61 of the
Crimes Act;

the refusal by a sergeant of police to allow
a constable to atend court;

the conduct of an officer summonsed for
using "offensive language® and “driving with
the prescribed content of alcohol™, and

the conduct of an officer who, while
reversing a police vehicle, allegedly knocked
down a prison officer.

These matters were considered by the Ombudsman to be serious, to
reflect badly on the image of the police force in terms of the public
interest and/or were, in themselves, matters of public interest which
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required imvestigation on that basis,

It is clear that some police internzl complaints are of a purely
manzgerial or administrative natore or are 50 minor in nature that
formal investigation of them would be of litthe utility and wasteful of
resources. Other complaints, however, raise issues which go beyond
those considerations.

The Ombudsman believes that the public interest is, and should be, of
paramount importance when he considers a request that a complaint be
dealt with under section 18{1}d). For example, it should not be
considered axiomatic that the laying of criminal or deparimental charges
against a police officer automatically provides "an alternative and
satisfactory means of redress”. Such may well be the case; but only if

Late notification of complaints against police

The Ombudsman's role in the police complaints system is not confined
to monitoring the effectiveness and impartiality of investigations by
police of complaints against members of the Mew South Wales Police
Service.

Reciprocal provisions in the legislation are designed to ensure that the
Ombudsman and the Commissioner of Police notify each other af
complainis that they each receive. Section 18 of the Police Regulation
{Allegations of Misconduct) Act gives the Ombudsman wide discretion
1o efther decline to require an investigation of a complaint, or to direct
the Commissioner to investigate a complaint. This discretion cannot be
exercised if the Ombudsman is not told of a complaint that the
Commissioner has received.

Section 8 of the Aet provides:

8. (1) A member of the Police Force who receives a
complaint that has not already been sent 1o the
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Commissloner shall -

{a)  unbess he B a member of the Internal
Affairs Branch, forthwith by telephone
notify the Internal Affairs Branch of
particulars of the complaint; and

{b)  send the document incorporating the
complaint to the Commissioner,

(2) The sepjor officer who i on duty at the

(emphasis added)
Section 9 of the Act provides:

9. Ihe Commissioner shall. as soon as practicable afier
o i

()  where he receives the complaint pursuant 1o
section  B(1)(b) -
sent 1o the Ombudsman: or
{emphasis added)
(b}  except where he reccives the complaing
pursuant to section B{1Mb) or from the
Ombudsman - cawse the Ombudsman 1o be

notified by telephone of brief details of the
complaint,

There has been an alarming upsurge in recent months in the failure of
the Commissionér of Police to notify the Ombudsman "as soon as
practicable” of complaintis he has received. In many instances,
complaints have been notified to this office only after the police
imvestigation has been completed; these were seni fo the office
accompanied by the Commisioner's repori of the police investigation
under Section 24 of the Act. The problem appears particularly relevam
to, but not coafined 1o, complaints by police against police; such
complaints are within the ambit of the Act, as decided by Mr Justice

Lee in Qmbudsman ¥ Commissioner of Police.
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Because of his concern about these continuing and increasing breaches
of the legislation, on 20 June 1990 the Ombudsman wrote to the
Commissioner and said:

In Ombudsman v Commissioner of Police, Lee J. held that
a complaint by a member of the police force against
another member of the police force was a complaine
within the meaning of the Police Regulation (Allegations
of Misconduct) Act. Since that time complaints falling
within this category have been described by your
Depariment as “Police Mominal Complaints®,

Section 9 of the Act provides that the Commissioner shall,
as soon as praclicable after receiving a complaint, cause
2 copy of the documentation incorporating the complaint
to be semt to the Ombudsman. This provision is
mandatory. | am extrémely concerned that, recently, there
have been frequent instances, particularly in relation to
police nominal complaints, where this provision has not
been adhered 10, In these instances, this office has been
provided with the report of an investigation of an
allegation of misconduct against a member of the NSW
police foree. Omn some occasions, the covering letter has
suggested that this office should, pursuant to section
18(1)(d) of the Act, decline 10 require an investigation
under Part 4. On othér sccasions, the covering letter has
referred specifically 1o the provision of S-mtmﬁ regarding
notification. It is not clear to me whether your officers
are deliberately flouting the requirement of Section 9 of
the Act or whether it is a matter of neglect on their part.
In these cases the original allegations have arisen often up
to six months prior (o any notification to this offics, and
the Ombudsman has been deprived of the opportunity 1o
exercise his statutory duty at the time obviously required
by the legislation. In such circumstances, the practical
effect of Mr Justice Lee's decision is being undermined,

1 would be pleased if you would advise all of the Regional
Commanders of their responsibilities under Section 9 of
the Police Regulation [Allegations of Misconduct) Act,
In the meantime, I intend 1o monitor this provision of the
legislation closely and in the event that there is continued
failure 10 honour the obligations cast on you as
Commissioner, 1 propose 1o report to Parliament on this
matter.

I have written to the Minister for Police advising him of
this matter and enclosing a copy of this leter.

On 21 June the Commissioner advised the Ombudsman:
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As requesied, | am arranging for all Region Commanders
i3 be reminded of the requirements for the prompr
reporting of complaints received against Police including
those allegations of misconduct raised by other members
of the Force as sel out in the Police Regulation
(Allegations of Misconduct) Act.

Action has also been taken to bring your concerns in this
matter to the notice of the State and the
Asgistant Commisgioners, Personnel and Education, and
Dru; Law Enforcement, so that they too, in tum, can
remind Police under their control

The Commissioner enclosed a copy of his memorandum 10 all Region
Commanders. It said;

In his communication of 20 June 1990, copy attached, the

Ombudeman, Mr Landa has expressed concern in regard

io delays in notifying his office of allegations of

I'FI'I.I'.'i.-l:D-I'I.dltE'I made against Police by other members of the
arce.

As indicated in Circolar Memo No. 88/97, copy also
attached, the decision of Mr Justice Lee in the Supreme
Court (Administrative Law Division) in ab action brought
by the Ombudsman against the Commissioner and handed
down in December 1987, clearly identified complaints by
members of the Police Force against other members of the
Force as being within the ambit of the Police Regulation
(Allegations of Misconduct) Act.

The need o prompily bring such matters o notice 5 mo
different from a written complaint received from any ather
member of the community. To that end, it was advised
that Police penerally, and Comenissioned Officers in
particular, should be fully conversant with the provisions
of Section 8(1) of the legislation which deals with the
notification of complainis 10 the Police Internal Affairs
Branch and the transmission of the documents
incorporating complaints 1o the Commissioner,

As Commissioner, 1 have an obligation unader Section 9(a)
of the Act to ensure that, as soon as practicable, afier
receiving such documents copics are conveyed to the
Ombudsman,

Given the concern expressed by the Ombudsman, [
require, as a matter of urgency, that all members of the
Force wonder wyour command be reminded of their
obligation umder the Police Reguloton (Allegations of
Misconduct) Act and Section 8{1) in particular. Further,
I require that you take appropriate steps to ensure that
those obligations are fully met in future,
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As advised in the penoltimate paragraph of the Circular
Memo referred o, in cases of doubis, the matter in
question should be referred 1o the Police Internal Affairs
Branch for adjudication and, if appropriate of course,
ransmission to the Ombudsman.

The Ombudsman expects that the Commissioner, Regional Commanders
and all other delegated officers will adhere to their obligations under
the legislation. The Ombudsman will continue o monitor this issue
closely and, if necessary, will report 1o Parliament should the issue
coniinue 10 cause CONCEerm

Police and Aboriginal community

When dealing with the Aboriginal community, the police are faced with
the duty of reconciling their requirement to enforce the law fairly and
to protect the rights of all citizens, with the special needs of the local
Abonginal community which is struggling to salvage its identity and the
self respect of its individual members after two hundred years of
oppression and division,

Australian police forces are tackling problems which they have never
had to deal with before, and there is a pressing need for them to
develop appropriate and fexible responses.

The object remains to obtain a healthy, safe and law-abiding community,
where the rights and property of all are protected. It is the methods
adopted in obtaining such a result that must change, and the police, and
the rest of the community, must realise that there are no easy, instant
solutions; there will be many serious difficulties, long periods of unrest,
sacrifices and concessions to be made on all sidex,

The Ombudsman is currently investigating a number of complaints about
police activities in relation 1o the Aboriginal Community. In particular,
the events of § February 1990, when police "raided” ten premises in and
around Everleigh Street in Redfern, brought a flood of complains 1o

this office.
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Without the presence of the Aboriginal Investigation Officer in this
office, the task of locating and interviewing relevant witnesses in this
investigation would have been severely hampered,

Crucial to police-Aboriginal relations are the few Aboriginal police
officers and Aboriginal community liaBon officers employed by the
Police Depariment. Statewide consultations have revealed that this area
is fraught with problems and a great deal of work will need 10 be done
hefore the system can function as intended.

Training and procedures of the Special Weapons Operations Squad

On 1 May 1989, the Ombudsman made a report o the Minister of
Police on a complaint by Constable Blackshaw about Sergeant Brazel.
Both of these police officers were members of the Special Weapons
Operations Squad (SWOS) at the time of the incident subject o
complaint. The nature of the complaint and the history of its
investigation are discussed in detail in the Ombudsman’s 1989 Annual
Report (p. 294 - 302),

The Ombudsman recommended that the procedures and instructions of
EWOS be reviewed immediately to ensure that every member of SWOS
was made sware of the police guidelines for arrest, detention and
interrogation, and that the Commisioner of Police report to the
Ombudsman on any action taken in this respect within one month of
the report, On 17 April 1989, the Minister for Folice had indicated that
he would implement the recommendations of the report.

In view of the significance of the matter, the Ombudsman repeated this
recommendation in & special repont to Parliament entitled “Inadequate
training and procedures of the Special Weapons Operations Squad®,
which was dated 2 May 1989,

On 23 Moy 1989, the then Assistant Commissioner (Professional
Responsibility), Mr Lauver, sdvised the Ombudsman that Executive Chief
Superintendent Parrington had “initiated action” to conduct a review of
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the SWOS procedures. Mr Laver had previously advised the
Ombudsman, in February 1989, that he had requested Mr Parrington 1o
carry oul such a review. A stats report by Mr Parringlon, a copy of
which was enclosed with Mr Lauver's lemer, indicated that some of the
work connected with the review should have been completed by 15 May.
However, Mr Laver's letter did not reveal the outcome of that work,

In August, September and October 1989, the Ombudsman requested the
Commissioners advice about the result of the SWOS review. On 30
October, the Acting State Commander advised that the SWOS
procedures were still under review,

In December 1989 and January 1990, the Ombudsman again requested
the Commissioner's advice about the review. On 2 February 1990, the
Ombudsmin received a letter from Mr Parrington dated 24 Januvary
1990, enclosing a document entitled “Guidelines for the Management of
SWOS". The letter stated that the review had been completed and that
the guidelines were "approved in principle by the Commissioner”. The
guidelines referred to a variety of material contained in a Manual for
SWOS,  However, none of this material was supplicd 1o the
Ombudsman, Without access to the missing documents the Ombudsman
could not assess the extent of the review.

On 23 February 1990, the Ombudiman wrote to the Commissioner
advising him that, if the material referred 1o in the guidelines was not
made available by 2 March, the Ombudsman would report to
Parliament.

On 28 February, the Deputy Ombudsman raised the matter during a
meeting with the Deputy Commissioner of Police, Mr Lauer, who stated
that the Commissioner had not approved the guidelines, which were also
subject to review by the Royal Commission into Aboriginal Deaths in
Custody. MNevertheless, Mr Lauer undertook to make the requested
material available to the Ombudsman on the basis that they were draft
or discussion documents,

On 14 March, the Deputy Ombudsman wrode to Mr Lauver requesting
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a copy of the outstanding material,

On 16 March, Mr Lauer wrote 10 the Ombudsman advising that he had
reviewed his undertaking to the Deputy Ombudsman and stating:

The general simation is that Mr Parrington convened a
Working Party which met on several occasions. That
Working Party produced draﬂdpidniinﬁ [which you now
have) and various supporting documents. However, that
documentation has not been officially sanctioned and may
yet be subject to considerable review or alteration.

The situation has been further clouded by the involvement
of the Royal Commission into Abaoriginal Deaths in
Custody following the death of David John Gundy. The
Royal Commission has called for production of all existing
documentation relating 10 the operations of the Special
Weapons and Operations Section.

It can be reasonably assumed therefore that the Royal
Commission will examine this aspect and some
recommendation may well be forthcoming in due time.
Any such recommendation would of course be reviewed in
this Department and could lead 1o further amendment of

Mr Parrington's proposals.

On reflection therefore, 1 feel it would be premature 1o
now release any further documentation as compiled by Mr
Parrington. Indeed, any such documentation could possibly
be subject to extensive alteration and its consideration in
your Office could therefore be quite misleading. 1 would
not like 1o see such a situation arise.

I am conscious of the time that has passed in this case.
Mevertheless, any action to date has clearly been overtaken
by evenis with the introduction of the Royal Commission's
review, Whilst, with some regret, 1 do not propose (o
make further documentation available at this time, you can
be assured that 1 will not lose sight of the maner and
every effort will be made 1o finalise deliberation once the
Royal Commission's views are know.

On 4 April 1990, the Ombudsman made a special report to Parliament
about the failure of the Commissioner of Police to 1ake satisfactory
action on the Ombudsman’s recommendation about the review of SWOS
procedures, The special repon included the following:

The history of the review of SWOS procedures and
operations recommended by the Ombudsman is one of
inaction and gross delay. The obvious reluctance on the
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part of the police hierarchy to supply this Office with any
meaningful documentation has frustrated the Ombudsman's
assessment of this matter and the proper exercise of his

duty of independent oversight.

I recognise that the procedures to be reviewed are both
complex and sensitive, | have considered any legitimate
concern that the Commissioner of Police might have about
the information sought. It is for this reason that 1 was
prepared o accept material on the basis that it was in
draft form only. I now believe that all reasonable avenues
open 1o me 0 obiain this information have been
exhausted. The maters put forward by the Deputy
Commissioner in justification for the withdrawal of his
clear undertaking, de not, in my opinion, have substance.
The Ombudsman’s report of 1 May 1989 followed a
lengthy consideration of a matter which highlighted the
inadequacy of SWOS procedures. The subsequent decision
of the Royal Commission into Aboriginal Deaths in
Custody to inquire into the circumstances surrounding the
death of Mr Gundy is not a reason for the Commissioner
to now withhold from the Ombudsman the information
sought.

The special report concluded with & recommendation, in effect, that the
Commissioner of Police furnish the Ombudsman with the complete
SWOS Manual.

On 21 June, the Deputy Commissioner of Palice, Mr Lauer, wrote 1o
the Ombudsman in the following terms:

... wish to deal with the mauer raised by you regarding
provision of material relating to the review of the
operations of SWOS, The reluctance of this Service 1o
provide copies of the provisional operation manuals has
been dealt with in earlier correspondence.., The amended
manuals were examined by me today and 1 have given
formal approval for them to be taken into use forihwith,

Further, in view of the requirement for the Royal
comnission into Aboriginal Deaths in Custody to submiy
a report by 30 September, 1990 and the fact that there
has been no indication whether police, including members
of SWOS will be called o give evidence, the
Commissioner ... and 1 have discussed our stance regarding
no-release of the material. We now accept your adviee
that this should not be a bar o supply of these amended
fanuals.

| must point out that some of the material contained in
these manuals is highly confidential ..,
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The manuals are provided on the understanding that all
documents be afforded the highest security and strict
access must apply to them within your Office. ..

On 26 June 1990, Inspector Burke, the Commander of SWOS.
personally delivered the SWOS Manual to the Ombudsman.

On 10 August 1990, during a discussion between the Ombudsman and
Inspector Burke about the recommendation made in the report on
Constable Blackshaw's complaint, [Inspector Burke advised the
Ombudsman that it was not the responsibility of SWOS members 1o
question people whom they have arrested, but rather 1o deliver such
people into the custody of other police officers for the purposes of post-
arrest procedures,

Inspector Burke's advice raised a number of issues of concern to the
Ombudsman, Constable Blackshaw's complaint about Sergeant Brazel
had arisen out of Sergeant Brazel's treatment of Constable Blackshaw
while questioning her following her “arrest” during a training exercise for
SWOS personnel. The Ombudsman’s recommendation in his report on
the complaint was therefore based on the reasonable assumption that
SWOS personnel may be involved in post-arrest procedure. The
recommendation itsell was designed to eliminate improper conduct by
SWOS personnel in their conduct of such procedures. Yet it was not
until Inspector Burke's advice of 10 August 1990 that any police officer
had told the Ombudsman that SWOS personnel are not supposed to be
involved in the guestioning of people whom they have arrested. In
particular, no such advice was given to the Ombudsman at any stage of
the investigation of Constable Blackshaw's complaint.

Furthermore, the Ombudsman is of the view that any cbjective reading
of the amended SWOS manual would confirm that there had been no
implementation of his recommendation in his report on Constable
Blackshow's complaint.

Accordingly, on 27 August 199, the Ombudsman wrote to the
Commisstoner of Police outlining the full history of the mater and
raising the following issues:
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w  Inspector Burke's advice of 10 August 1990 promps
the following questions:

(i)  Are SWOS personnel involved in any way in
post-arrest procedures with respect 1o people
whom they have arrested? If so, in what
manner? What are the relevant guidelines
covering this issue? 1 have been unable to
find any clear indication in the SWOS
Manual of the scope and limits of the
responsibilities of SWOS personnel in
relation 1o these questions.

(i)  If SWOS personnel are not involved in post-
arrest  procedures, why did the training
exercise referred o in the Blackshaw
mmfvl:jm contemplate that they was be %o
involved?

(fii) Does the current training of SWOS personnel
contemplate that they will be involved in a
post-arrest procedure?  IF so, in what
mannzr?

L request that you give me your answers 1o the above
] ithin 14

Furthermore, I am of the view that my recommendation
in the final report on the Blackshaw complaint has not
been implemented, ... i
- ithin 14 d

I would add the following remarks:

First, even if SWOS personnel are not supposed to be
involved in the questioning of people whom they have
arrested, | am still of the opinion that my recommendation
should be implemented, in view of the importance of the
police guidelines governing arrest and detention 1o the
operations of SWOS personnel. Second, the fact that the
Police Tribunal is o inguire into the functions and
management of SWOS should not mean that improvement
of the SWOS manual and of the training of SWOs should
be deferred on a matter as important as this.

AL the time of writing. the Ombudsman had not received a reply to this
letter. The issues raised in the letter will be pursued.
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Investigation into the evenis leading to the death of Mr I} ] Gundy

Mr Dravid Gundy was shot during an operation by the Special Weapons
Operations Squad (SWOS) on 27 April 1989, He later died of his
injuries,

The Ombudsman received a large number of complainiz about the
shooting of Mr Gundy and the conduct of the police involved in the
SWOS operation. On 2 May 1989, the Ombudsman took up the first
of these complaints and directed the Commissioner of Police that an
investigation of the complaint should be carried out under the Police
Regulation (Allegations of Misconduct) Act.

The history of the investigation of the complaint until 31 August 1989
is outlined in the Ombudsman's 1989 Annual Report.

In September and again in October 1989, the Ombudsman wrote 10 the
Commissioner requesting a report on the investigation. However, the
Commissioner did not provide that report.

On 31 October 1989, the Roval Commission inte Aboriginal Deaths in
Custody stated that it proposed to inquire into the creumstances of Mr
Gundy's death. In December 1989, the Commissioner of Police asked
that the Ombudsman consent to a discontinoance of his investigation in
view of the "referral® of the circumstance of Mr Gundy's death to Lhe
Royal Commission. The Ombudsman refused this request and asked
that the Commissioner provide his report on the investigation by 12
January 14Kk

On 22 January 1990, the Commissioner advised the Ombudsman that
the report had not yet been completed. On % February, the
Ombudsman requested the Commissioner to provide his report within
seven days. 'When the Commissioner did not respond fo this request,
the Ombudsman wrote 10 the Commissioner, again requesting the report
within seven days and advising the Commissioner that, if the report was
not received, the Ombudsman would report 1o parliament,
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On 28 February 1990, the Acting Commissioner of Police told the
Ombudsman that for the Commissioner to provide the Ombudsman with
a report could amount 10 & contempt of the Royal Commission into
Aboriginal Deaths in Custody. The Ombudsman did not agree with this
view, on the basis that it would be anomalous if the fulfilment of the
Commissioner’s statutory duty to provide the report could constitule a
contempt of ithe Royal Commission. He advised the Acting
Commissioner of Police accordingly and also wrote to the Royal
Commission in an altempt to resolve the issue,

On 15 March 1990, the Royal Commission invited the Ombudsman to
appear before it on 19 March, together with the parties to the inquiry
into Mr Gundy's death, so that the Ombudsnan could make appropriate
submissions on the scope of the Commission's inguiry. On the same
date, the Ombudsman finally received a report from the Commissioner
of Police advising that, in the Commissioner's view, the complaint about
the shooting of Mr Gundy was not sustained,

On 19 March 1990, the Royal Commission indicated 1o the Ombudsman
that, in its view, the extent of the Ombudsman's investigation into the
shooting of Mr Gundy was a matter for the Ombudsman in the sxercise
of his powers under the relevant legislation.

The Ombudsman was nevertheless of the opinion that it would be
inappropriate for both his office and the Royal Commission to conduct
investigations into the shooting of Mr Gundy to the extent thar those
irvestigations would overlap, Unfortunately, an early resolution of this
issue was delayed by a legal challenge to the jurisdiction of the Royal
Commission 1o inquire into the circumstances of Mr Gundy's death, On
12 Aprl 1990, the Federal Court decided that the Royal Commission
had no such jurisdiction. However, on an appeal from this decision,
the Full Court of the Federal Court decided on 23 April that the Royal
Commission did have jurisdiction to inquire into Mr Gundy's death. On
31 May the High Coort of Australia refused special leave to appeal
against the Full Court's decision,

As a result, the position was that the Royal Commission technically did
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have jurisdiction to inguire into Mr Gundy's death. Unfortunately, the
requirement that the Royal Commission should report by the end of
September 1990 meant that it was unceriain whether and, if 20, to what
extent the Royal Commission would be able, at a practical level, w0
conduct an inguiry into Mr Gundy's death, As at the date of writing,
this gquestion has not been resolved.

A further complication was the fact that, on 25 June 1990, the Minister
for Police requested the Police Tribunal under section 45 of the Police
Regulation (Allegations of Misconduct) Act to inguire into the
circumstances of the shooting of Mr Darren Brennan by the Tactical
Response Group and also to review the functions and manzagement of
the TRG and SWOS, The fact that the Police Tribunal is 1o review the
functions and management of SWOS means that the Tribunal's inquiry
also has the potential 1o overlap with any investigation that the
Ombudsman might undertake into the shooting of Mr Gundy. Indeed,
the tribunal requested the Ombudsman to provide it with a copy of the
Ombudsman's file on the shooting of Mr Gundy for the purposes of its
ingquiry. The Ombudsman complied with this request. As ar the date
of writing, the Police Tribunal had not commenced its inguiry into its
term of reference concerning the functions and management of SWOS.

Investigation into the shooting of Mr Darren Breanan

On 17 June 1990, Mr Darren Brennan was shot during an operation by
the Tactical Response Group,

The Ombudsman reccived a large mumber of complaints about this
incident. On 22 June 1990, the Ombudsman directed the Commissioner
of Police 10 investigate the first of these complainis under the Police
Regulation (Allegations of Misconduct) Act.

On 25 June 1990, the Minister for Police requested the Police Tribunal
o conduct an inguiry under section 45 of the Act. The terms of
reference for the inquiry were as follows:
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A,

(1)

(2)

(3)

()

()

Matters connected with the sustaining of
injury by Darren Leslis Brennan during the
course of entry into and a search by
members of the Police Force, including
members of the Tactical Response Group, of
premises at 106 5t Johns Road, Glebe, on 17
June, 1990,

Whether the use of members of the Tactical
Group and in connection with the
eniry into the premises was -

(a)  justified in the crcumstances;
and

(b)  organised and reported on in
accordance with any procedures
laid down for the Police Force
in relation w0 the uvse of
members of the Group for such

& purpose.

Whether the manner in which police officers
entering the premises were armed, and the
manner in which entry into the premises or
any part of them was effected, were justified
in the circumsiances,

Whether the manner in which Darren Leslie
Brennan came to be injured involved any
deliberate infliction of injury on him by any
officer, or, il unintended, involved the
handling by any officer of a firearm in a
manner not justified in the circumstances,

Whether any action or inaction on the part
of any police officer subsequent to the
sustaining of injury by Darren Leslie Brennan
has destroyed any evidence, or otherwise
adversely affected the ascertainment of the
circumstances  in which Darren  Leslie
Brennan came to be injured, and, if o,
whether that action or inaction had that
purpose or was otherwise not justified.

Whether any police officer should be charged
with any offence or disciplinary offence
arising out of any of the matters referred to
in paragraphs (1)<(4) and, if s0, who, and
upon what charge or charges.

The functions and management of the
Tactical Response Group and the Special
Weapons Operations Squad of the Police
Foree in eonnection with operations involving
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the use of weapons of harmful substances,
and whether -

{a)  having regard to your findi
on the matters referred to in
paragraph A; and

(b} with a view of minimising the
risk of death or injury o
members of the public in such
operations,

any, and if so what, changes ought o be
made in those functions or that management,
or in the rules (statmory or otherwise)
governing such operations.

The Police Tribunal began to take evidence on the circumstances of the
shooting of Mr Brennan on 7 August, 1990. At the date of writing the
inguiry is continuing. The Ombudsman will take no further action in
the investigation which he has directed until the tribunal has reported
to the Minister for Police.

Seconded police officers : & change in direction

The handling of complaints against police is the Ombudeman's most
onerous duty.  Approximately half of all complaints received in each
vear are complaints about the conduct of members of the New South
Wales Police Service. Since 1984, the Office of the Ombudsman has
had the ability 1o reinvestigate complaints against police if, afier the
police have completed their initial investigation, the Ombudsman is
unable o determine whether a complaint 15 sustained or not sustained,

Mevertheless, in extending tw him the power (o reinvestigate such
complaints, the government impesed restrictions on the Ombudsman.
All reinvestigations had o be conducted by the police officers who were
seconded to the Office of the Ombudsman; civilian investigations could
not be involved. The system of secondment of police officers became
well established, and for & number of reasons, was considered by both
the previous and present Ombudsman to be essential for the effective
investigation of complaints against police.
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The principal reason was that the experience of serving police provided
essential knowledge and expertise that the office needed 1o uncover
undesirable practices and 10 identify particularly poor police
investigations of complaints, either at district level or through the
Internal Affairs Branch. So important was the emphasis place on the
need to have experienced police in the office, that a complement of ten
seconded officers was inially approved and, for a time, was maintained.

Frevious Annual Reports, however, have set out the difficulties that the
office faced in recruiting suitable serving police officers’. The 1988-89
Annual Report detailed the steps that had to be taken in order to make
secondment to the office more attractive to police officers. The
selection eventually adopted was to pay seconded officers an additional
allowance equal to 109 of their salary. Nevertheless, recruitment
difficulties have persisted despite this financial incentive.

In 1987 legislative amendments were enacted which enabled the
reinvestigation of complaints 1o be conducted by civilian investigators,
and not merely by seconded police officers. However, there was no
immediate “rush” 1o change from the established practice, because the
advantages of having police in the office were self-evident and highly
desirable. In a measured process, civilian investigation officers were
able ta become experienced in the field of reinvestigation, and
investigation “leams” that involved civilian and seconded police officers
side: by side were sel up, with great success.

Because of the continuing difficulty in recruiting suitable police officers,
amd because of the sensitivity some community groups have to police
officers, whether they be seconded to the Office of the Ombuedsman or
not, dealing with their complaints, a change of direction was called for.
In more recent times, the office has tried 1o recruil people with policing
experience but who were not necessarily currently serving police officers.
The people had left the Police Service and had become civilian

employees, but they possessed the desirable policing experience by virtue

RS Aansal Repon ; pp 77985
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of their former backgrounds. As a first step, two positions were
advertised on this basis and the office was sueccessful in attracting
candidates of a high calibre to fill them. The two successful candidates,
bath former serving police officers brought considerable experience and
expertse 1o the office.

The Ombudsman's ability t¢ tap resources outside of the Police
Department is an important initiative. Tt is hoped that, while-ever
suitable candidates are available, 1o always mainiain a presence of
seconded serving police officers within the office.

The change in direction will be monitored continually; but, to date, the
initiative appears to have been entirely successful.

The end of the affair

The 1988/89 Annual Report (pp 290-294) detailed a complaint made by
wo men concerning their assault, unlawful detention and harassment by
police officers a1 Molong in March 1934,

The complainis had been initially investigated by the Police Depariment
and had been found to be not sustained. A reinvestigation by the
Ombedsman, owever, found that both complainants had been assaulied
and unlawfully detained, On the recommendation of the Ombudsman,
the papers were forwarded o the Director of Public Prosecutions who,
in wrn, recommended that both police be charged with “assault, beat
and otherwise ill-treat”,

The charges were heard a1 Orange Local Court in November 1987 and
were dismissed on the basis that the Magistrate was not satisfied that
the evidence was capable of satisfying a jury beyond a reasonable doubt
On that basis, the Police Department proposed taking no further action
agiinst ¢ither of the police officers imvalved,
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One of the complainants took civil action against both police officers.
Those proceedings were heard before Judge Dunford at Orange District
Court in November 1988, Judge Dunford found for the complainant;
he determined that the complainant had been assaulted by one of the
police officers and had been unlawfully detained by both. The Judge
awarded damages of 524182 for the assault and $22440 for the unlawful
detention. He further ordered that the police officers pay the
complainani’s legal costs.

Despite the fact that the Police Department had already indicated that
no further action would be taken against either of the police involved,
inm the light of Judge Dunford's findings, the Ombudsman raised the
matter during a meeting with the Assistant Commissioner (Professional
Responsibility) on 15 June 1989, Shortly afterwards, the Assistant
Commissioner 1wold the Ombudsman that both officers would be
departmentally charged with three counts of misconduct

On 27 April 1990, both police officers appeared before His Honour
Judge Cooper, of the Police Tribunal, who found all of the charges
proved. In summing up, Judge Cooper said:

The delay of six vears was linke short of scandalous, Tt
occurred because of an inappropriate, ineffective and
flawed investigation by Internal Affairs. It was fortunate
for the citizens of this State that legislation enables the
Ombudsman 10 go behind the investigations of Internal
Affairs.

On 3 July 1990, the Assistant Commissioner wrote 0 the Ombudiman
notifying him of the decision of the ribunal, He said that, as had been
suggested by the tribunal, one of the officers, a sergeant, had been fined
5200 on each matter, while the other officer had been fined $125 on
cach matter. As well, as an education indtiative, material relating 1o the
complaint had been referred for possible inclusion in the Police Service
Weekly and in Internal Affairs training courses.
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The corruption of silence

From time to time the Ombudsman has 1o deal with the issue of
corruption within the Police Service. The Independent Commission
Against Corruption Act also specifically requires the Ombudsman 1o
report o the Commission:

Any matter that the Ombudeman suspects on reasonable
grounds concerns or may concern corrupt  conduct.
[5.11(2)}

The majority of complaints about police that the Ombudsman receives
do not involve allegations of corrupt conduct; nevertheless, 616 matters
were reported to the Independemt Commission Against Corruption
(ICAC) in the year to June 1990, Alleged corrupt conduct reporied o
ICAC covers allegations of assault in certain elrcumstances, misuse of
office or power and a range of matters that, on the face of it, normally
fall outside the field of corruption in terms of the popular meaning of
the term. [In carrying out investigations, the Ombudsman has been
concerned in recent limes with conduct that appears to stem from what
might be termed “the police culture” syndrome; this often gives rise to
a very particular form of corrupt conduct, namely the "corruption of
silence”,

There is no casy solution to this problem; but the spread of this
“corruption of silence”, of misplaced loyalty or ill-conceived solidanity has
to be addressed.

One case dealt with during the year illustrated the problem
Anonymous allegations, both in writing and by telephone, claimed that
a person arrested for a driving offence and taken 10 a police station
had been assaulied and throttled 1o the point of unconsciousness. ‘The
nature of the anonymous information made it almost certain that the
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complaint had come from one of more police officers who were present
when the assault oocurred and who were concernged about what had
been done. The alleged assault had taken place at a time of change of
shifts at the police station and it was clear that there would have been
many witnesses 1o the incident.

The person who had been assaulted was unsure about the identity of his
assailant; but his account of the assault was confirmed by the
ancnymous information received,

The Internal Affairs investigation was most thorough, but the
investigators met with consistent denials by all police officers present in
the station of any knowledge of the mauers alleged. With an obvicus
sense of frustration, the Intermal Affairs inquiries were completed
without any conclusive result being reached, The Ombudsman decided
i reinvestigate the matter.

A hearing under section 19 of the Ombudsman Act was held and all
possible witnesses were called to testify. As a result of his inquiry, the
Ombudsman was satisfied that an assault had undoubtedly taken place.
While he was unable 10 determine which officer was responsible for the
assault, he was able to conclude that the police officer who at one point
had been nominated by the victim as his assailant was not the offender.

The alarming aspects of this case were that an innocent police officer
had been under suspicion, for some time, of having perpetrated a
serious assaull, that ather police officers who had been present were
aware that he was innocent yel had conspired, by their deliberate
silence, 1o allow that officer to remain under serious suspicion, The
anonymous complaints, in fact, had suggested that another officer had
been responsible, but the author or authors of these complainis were
not prepared to come forward at any stage, to tell what they had seen.
In fac, it was not possible for the Ombudsman to determine who was
responsible for the assault. Equally disturbing was the fact disclosed
from the evidence that relatively senior officers had been present in the
station when the assault oceurred, The Ombudsman was in no doubt
that they must have known what had happened. These officers not only
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failed to testify truthfully but, according to the anonymous allegations,
either actively instructed their juniors to do likewise o1, by their inaction
and silence, failed to counsel junior officers what to do 10 discharge
proper obligations.

A funther case highlighted an important ancillary issue. This case
involved investigation of a complaint of assault, again of someone who
was in custody in a police station at the time. The police investigation
was unahle to obtain any evidence from the many police officers who
had been present, all of whom firmly denied that the assault had taken
place.  The complainant’s evidence, and certain conduct that
corroborated the allegation, together with medical evidence, left the
Ombudsman in no doubt that the assault, as described, had taken place.
Monetheless, a "not sustained” finding had to be made by the police
investigators; they believed that eriminal charges could not be laid with
any prospect of success and that there was insufficient cvidence o
justify recommendations for departmental charges against any officer.

The Ombudsman reinvestigated this matter too and, again, held a
section 19 hearing. The complainant, his witnesses and all of the
relevant police gave evidence. It became clear during the hearing that
the assault as alleged had taken place. It became equally apparent that
at least one and possibly two junior police officers had decided to resign
from the Police Service. It appeared that the ethos of silence had
offended and worried them, and that they had decided to leave the
service partly, if not wholly, because of this kind of corruption. In a
situation of this nature the Commissioner not only loses the wvery
considerable resources spent in the recruitment and training of officers
but, as well, potentially good and honesy officers who must always
provide the backbone of any good Police Service.

It may be that consideration should be given 1o the establishment of a
counselling service for young and inexperienced officers, who have often
revealed the dilemmas they can face in such circumstances as have been
outlined, and who would wish to disassociate themsehves from conduct
of this kind. As it stands, their fear of offending their fellows, their
fear of breaching an unspoken, unwritten ethic, leads them into danger
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areas which could leave a mark on their future actions and their foture
CANSETs.

Both of these matters are typical of cases which often come to the
notice of the Ombudsman. The Ombudsman believes that the
Commissioner shares his view about the “culture of silence™ and is
heartened by the statistical evidence of greater investigative effectiveness
by the department in certain areas. The problem remains a serious
one, however, and there is no reason for complacency. The
Ombudsman believes that there should be ongoing reviews of present
procedures and ongoing consideration of new approaches 1o deal with
the problem. Some way has to be found to assist those paolice,
particularly the young and inexperienced officers, who wish to
disassociate themselves from the “culture of silemce™. The present
climate within the Police Service is not conducive to eliminating the
fear of offending fellow officers by breaching the entrenched unwritten
ethic of never “giving up” another police officer.

Applications for extension of "Relevant Period”

Amendments to the Police Regulation (Allegations of Misconduct) Act
introduced in August 1987 required the Commissioner of Police to
complete an investigation of a complaint within a period of 180 days
{the “relevant period”) of a decision in writing, by the Ombudsman or
by the Commissioner, 10 commence the investigation.

Section 248 of the Act provides that the Commissioner may apply to
the Ombudsman for consent 10 extend the relevan period. More than
one application may be made, Most applications are for extensions of
30 or 60 days, although applications for 90 day extensions are sometimes
received.

The legislation provides no guidelines or criteria which should be
considered by the Commissioner in making an application or by the
Ombudsman in granting or refusing the application, The history of
these amendments and the circumstances in which they were introduced
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provide a clear picture as to the sort of marers that should e
considered,

Sactions 24A, 24B, 24C were introduced following sustained criticism by
the former Ombudsman at delays in police investigations, particularly
delays by the Internal Affairs Branch. The former Ombudsman
recommended a time limit of 90 days, (the equivalent provision in
Western Australia is 45 days) so the period of 180 days is more than
generous. The delays which were previously a feature of the system
have gradually been climinated, prineipally because of the commitment
of the Ombudsman and the Commissioner of Police to ensure that the
new amendments worked effectively.

There is considerable variation, of courte, in the time needed to
complete any given investigation and this is dependent on the nature
and complexity of the complaint. Many investigations are routinely
completed within the relevam period; other investigations may require
the interviewing of large numbers of witnesses who may be scattered
geographically, and may involve other protracted and eomplex ingquiries
by the investigator. The fexibility needed o cope with these
requirements is provided by 5.24B and the Commissioner's right to apply
for an extension of time. In assessing an application the Ombudsman
will review the factors usually set out by the police investigator in a
report in support of the application.

Recently, however, a worrying trend has emerged where laB
investigators have been citing “level of workload” as the principal factor
in support of an application for extension of time. The Ombudsman
does not believe that such a eriterion s either a proper basis on which
to seek an extension or a proper basis on which to consent 1o the
extension, Such applications, if consented to, would quickly become
routine and would ultimately subvert the very provision designed to
eliminate delay and encourage efficiency. Accordingly, the Ombudsman
has declined 1o consent to applications based on overall workload and
will continue 1o monitor this isue closaly.

The Ombudsman is conscious of the demands on IAB investigators who
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are required to investigate other serious matters involving police, eg.
deaths in police custody; discharging of fircarms by police. The
principal work of IAB officers remains, however, the investigation of
serious complaints about police. The types of complaints investigated
by IAB officers are determined by a written agreement berween the
Ombudsman and the Commissioner provided for under 5.19(1)c) Police
Regulation (Allegations of Misconduct) Act. In an effort to assist in the
reduction of the LAB workload, the Ombudsman has directed his officers
to look closely at all complaints and consider whether they fall within
the guidelines of matters (o be investigated by IAB.

Conditions for Prisoners in Police Cells

It has been evident for some time that the number of prisoners being
kept in police cells has been increasing because there is nol room for
them 1o proceed 10 gaol. Some three-guarters of these prisoners are on
remand and in normal circumstances an overnight stay in police cells
is not unusual.

Police cells are very spartan, providing only the most basic amenities,
and it was never contemplated thai they would be used for langer than
overnight accommodation. The trend, however, is that some prisoners
are being held for longer periods; sometimes running into many weeks.

In May 1989 this office received a complaint about the condition in the
¢cells a1 the Sydney Police Centre and preliminary enguiries in terms of
Section 52 of the Police Regulation (Allegations of Misconduct) Act
were made. Two months later, a reply was received from Acting
Assistant Commissioner Chapman, Commander South Region, enclosing
a copy of a report by Scnior Sergeant Webber. The Acting Assistant
Commissioner said in his leter:

[ am satisfied that vhe Sergeant has addressed the issues raised
by Mr H. and that no benefit will be gained through further
investigation. 1 consider that no further action is warranted.

The Sergeant's report had in fact revealed that a large number of
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remand prisoners were held at Sydney Police Centre for long periods
awaiting transfer 1o Corrective Services' instifutions, during which time
they had wery limited access io exercise or fresh air, and even more
limited access to visitors and phone calls.

Another complaint was received about the conditions of the cells a1 the
Campsie Police Station. On 28th September 1989, the Commissioner was
asked for his comments so that a decision could be made whether or
not to launch an investigation pursuant 1o Section 13 of the Ombudsman
Act,

On 5th December that report was received and the police imvestigator
moted that the complainant had been kept for a period of 23 days and
that the Police Department did provide a change of clothing nor clothes
washing facilities at Campsie Police Station. He said the food supplied
was considered adequate and consisted of “guality” frozen dinners. He
wenl on 10 say that the lack of secure facilities available for visits by
relatives and friends of prisoners had led the Patrol Commander to
direct that such visits only be allowed under exceptional circumstances,

The Senior Sergeant pointed out that there was no record of the
prisoner complaining regarding any of the issues he had now raised.

The Ombudsman decided to carry out an investigation in terms of
Section 13 of the Ombudsman Act. On 16th February 1990 notice was
given and Mr Avery was advised that the conduct to be made subject
of investigation was:

The condition wnder which prisoners are
detained in NSW in police cells,

The adequacy of guidelines issued o ensure
certain  standards  are  maintained  while
prisoners are in police custody (if any) and
what is done 1o monitor adherence to those
guidelines.

In addition, the Commissioner was asked to make whatever comments
he wished about the maiter, together with answers to the following
questions:
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What steps the Department has taken to
monitor the number of remand prisoners
kept in police cells and the delays in
wransfering those prisoners to the custody of
the Department of Corrective Services,
together with advice on any initiatives the
Police Depariment has taken to deal with the
problems arising from the current situation.

It is noted that a lack of secure facilities
causes prisoners’ access (o personal and legal
visits, hathing facilities, exercise and, in some
cases even da;.-ljgt: to be severely limited.
What steps have been taken to monitor and
address these difficulties in light of the
apparently increasing number of prisoners
detained in police ¢ells for more than 48
hours?

Is there a system of checking the quality,
quantity and wvariety of food and drink
provided by private contractor. Is so, what is
this system?

It is noted that a nursing officer is available
5 days per week at the Sydney Palice Centre
cells. What facilities are available in other
Police Stations, besides emergency hospital
attendance? What gauge is used 1o ascertain
whether medical treatment is urgent or no?
Who makes that decision?

During peak periods is there provision for
officers at other cell complexes to have
aceess o the Corrective Services Liaison
Officer from the Sydney Police Centre?

Please nominate any officer(s) who are
conversant and/or responsible for dealing
with these issues who could be called upon
to provide further information, if necessary.

On 11th May, Assistant Commissioner L. Sturton advised

.. the aspects radsed are currently being
canvissed on a statewide basis.

. It is envisaged that a response to the
aspects raised will be forwarded 1o your
Offiee within 30 days.

that:
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Mo report had been received from the Police Service by the end of July
1990,

Police siress

The Ombudsman is not an “advocate” for complainamts; his role is to
investigate complainis and to make recommendations about the conduct
of Mew South Wales public authorities, including members of the Police
Service, that, hopefully, will ultimately improve public administration.
In this respect, the Ombudsman in the past has made recommendations
to the Commissioner of Police about the establishment of a continuing
programme of stress management which should he available w all
serving police officers,

Mo one would deny that policing can be a stressful occupation. Not
only is it often dangerous, but there are a number of other factors
which can cause siress 10 police, These factors include:

Police routinely deal with people who have been either robbed,
raped, bashed, assaulted or arrested. They deal with people,
therefore, who are often extremely agitated; and even when these
people are later, on reflection, grateful to police, at the time of
initial contact their own stress can put the police who deal with
them under stress as well,

. There is a high incidence of crisis situations that pelice have to
deal with and, as far as the Ombudsman & aware, there are few,
if any, eritical-incident stress debriefing services available 1o them,

. The stress levels experienced by police and the effects these can
have "on the job” are not always necessarily understood by their
supervisors. For example, in one matter involving a complaing
that a sergeant of police had breached a Domestic Violence
Orrder, then Asistant Commissioner Laver wrote 1o this office
and said:

wdhis in no way relafes o his performance as a
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member of the Police Foree.

Such conduct, however, ought to alert senior police that private
conduct of such a nature might be likely to produce public
misconduct or, at least, to affect the performance of the officer
concerned,

It seems likely, as well, that some stress is suffered by those
police officers who are unable to decide how 1o cope with
misconduct on the part of their colleagues or superiors.
Cenainly, there appears to be no guaraniee that, if they repaort
such actions they themselves will not be victimised in some way.
This aspect is discussed in more detail in the topic The
Corruption of Silence elsewhere in this report.

Information provided to this office by the depariment from time to time
indicates that twelve officers are employed in the Welfare Branch of
the Police Department. The Police Department Medical Branch
employs two psychologists, two alcohol counsellors and three full-time
senior chaplains, as well as almost forty part-time chaplains. The
Medical Branch provides a confidential counselling service and refers
officers when that is appropriate.

Stress management is covered in police reeruit training and in the
Highway Patrol education programme, as well as in on-the-job training
programmes. It is doubtful, however, whether this does enough for the
13,000 members of the Police Service. The Ombudsman believes that
stress management is not regarded by police officers, generally, as a
necessary part of their jobs, nor by police managers, in particular, as
central 1o their role, There appears to be a tendency for police officers
to regard fellow officers who seek assistance or advice with some
reservation and to place stress management low on their priority lists.

It seems to the Ombudsman that the vasious services made available by
the department are more in the nature of "crisis management” services
and even they appear to be inadequate on oecasion,
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There seems to be a clear need for a programme of preveniative and
on-going stress management to be introduced in the New South Wales
Police Service. Stress management i5 a specialised field.  The
Ombudsman is in no position 10 judge the gquality of any one
programme over another but he strongly believes that the present
systern, such as it is, is not implemented as an integral part of police
management and, therefore, is inadequate. This is mainly because
stress management and counselling services are not generally perceived
by police officers 1o be relevant to their policing duties; nor are they
seen by police management 1o be as important as the investigation of
complaints.

Services of this nature should not be based on “crisis intervention™;
monitoring of stress indications and counselling of police officers should
be available before crisis point is reached.

Police not only need to know that @ Departmental Stress Management
programme exisis, but need to be actively encouraged to regard such a
programme as important to them in coping with their daily tasks. The
programme must be seen to be important and must be approved,
supperted and actively promoted by the departmental hierarchy. The
Ombudsman is firmly of the view that the Commissioner should direct
that a detailed analysis be undertaken in order to determine the
depariment’s requirements in this area and to identify the best
programme to meet those requirements,

Unprofessional investigations

Senior Constable P and Constable D were called to a house in the early
hours of the morning. The householder told them about a fight he had
with another man. After leaving the house, the police officer saw two
people getting into a truck that was parked in the street,

Senior Constable P, who was driving the police vehicle, noticed that one
of the headlights on the truck was not working, so he followed the truck
and tried to stop it. The truck accelerated and the police chased it,
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until the truck turned into a driveway in a nearby street and stopped.
The driver of the truck jumped out and was chased by Senior Constable
P with Constable D not far behind, Senior Constable P then drew his
gun and fired a shot over the head of the runaway driver. Constable
D pursued the driver over several paddocks and a number of fences
finally tackling the driver who was subdued and subseguently charged.

The driver lodged a number of complaings, the most serious of which
was that the Policeman shot ar him.

The investigation was conducted by an Inspector from a nearby district
who found the complaint 1 be not sustained, on the grounds that the
complainant had pointed a pisiol at the Senior Constable.

The complainant denied having a pistol in his possession and the police
investigation failed to produce the alleged weapon. The police
investigation gave no explanation as to why the Senior Constable fired
a warning shot in circumstances contrary to police instructions which,
in effect, state that when a policeman's life is endangered in
circumstances such as the pointing of a weapon by an offender at a
policeman, two shois from the erouched position are fo be fired directly
at the largest pant of the target/offender to kill or disable that person.

The lack of any explanation for this contradiction raised the question,
im the Ombudsman’s mind of whether a cover-up o excuse the
discharge of a firearm in & traffic matter had taken place, Accordingly
an inquiry to reinvestigate the complaint was held,

After hearing all the evidence the Ombudsman accepied thar Senior
Constable P firmly believed that the complainant had pointed & gun
him when he fired his revolver. The Ombudsman accepted that, had he
gimed a1 the offender, be undoubtedly could have It him, but that his
intention at the critical moment was not to inflict injury. The
Ombudsman was particularly concerned by the ineplitude of the police
investigation and the fact that the Senior Constable’s firing over the
complainant's head, in disregard of the standing instruchions, was nod
addressed by the police investigation. Had it been, the necessity for a
reinvestigation by the Ombudsman’s Office would probably have been
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avokded,

Police instructions concerned with the discharge of fircarms by members
of the Police Service in the execution of their duty, contain procedures
te be adopted following those incidents, including the necessity for the
Chief Inzpector in charge of the division in which the incident took
place, to investigate the incident, regardiess of where the officers
involved are stationed. In addition, the Police Health and Welfare Unit
is required to arrange with the police medical officers for police
involved in shooting incidents to be medically examined as soon as
possible after the incident, and that those officers attend an inital
counselling session within & few days of the incident.

What was further disturbing to the Ombudsman was that Senior
Constable P was given no assistance for two weeks after the event and,
even then, appeared to have had no counselling for his post-shooting
trauma. He readily admited that he handled the simeation badly and
that he was left 10 deal with the incident as best as he could.
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OPERATIONAL ASPECTS OF THE OFFICE OF THE OMBUDSMAN

Human resources

At the beginning of the financial year, the approved staff establishment
was 74, During the year the office restructured resulting in the creation
and deletion of a mumber of positions, Details of the restructure are
discussed later in this reporl. As at June 1990 the approved staff
establishment was 74,

During the year the Public Employment Industrial Relations Authority
(PEIRA) or the Ombudsman under delegation from PEIRA approved

the following changes in the establishment:

Position Created

Senior Investigation Officer
(General) Clerk Grade 910
(4 positions)

Assistant Investigation Officer
Clerk Grade 4/5

(2 positions)

Senior Investigative Assistan
Clerical Officer Grade 34
(7 positions)

Investigative Assistant
Clerical Officer Grade 1/2
(15 positiens)

Administrative Clerk
Clerk Grade 2/3

Position Deleted

Senior Investigation Ceficer
(General) Clerk Grade 9
(2 positions)

Investigation OHficer
Clerk Grade 7/8

(2 positions)
Interviewing Officer

Clerk Grade 3/4

Assistant Interviewing Officer
Clerk Grade 2/3

Officer in Charge of Records
Clerk Grade 1,2
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Position Created Position Deleted
Investigation Officer (Police Seconded Police Officer
Complaints) Clerk Grade 7/8 (2 positions)

(2 positions)

Senior Investigation Officer Senior Investigation Officer
(Police) Clerk Grade 9710 (Police) Clerk Grade 9

Administrative Clerk Grade 1,2

Administrative Clerk
General Scale

Clerienl Assistant
General Scale

(4 positions)

Information Officer

Clerical Assistant

Cirade 2/3

Adminisirative Assistant
(Word Processing Supervisor)
Clerk Grade 1/2
Stenographer Grade 1

Typist {10 positions)

Stenographer General Scale
{3} positions)
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The Ombudsman approved the renaming of the following positions:

Current Designation
Senior Administeative Officer
(Police) Clerk Grade 9/10

Assistant Investigation Officer
Clerk Grade 4,5

Assistant [nvestigation Officer
{Aboriginal Complaints) Clerk
Grade 4/5

Assistant Investigation Officer
(Freedom of Information) Clerk
Grade 4,5

Assistant Investigation Officer
(Telecommunication [nterception
Inspection Unit) Clerk Grade
4/5

Previous Designation
Senior Investigation Officer
{Police) Clerk Grade 9/10

Interviewing and Investigation
Officer Clerk Grade 45

Interviewing and Investigation
Oificer  {Aboriginal Complaints)
Clerk Grade 4/5

Interviewing and Investigation
Officer (Freedom of Information)
Clerk Grade 4/5

Interviewing and Investigation
Officer (Telecommunications

Interception Inspection Unit)

Clerk Grade 4/5
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Categories of officers and employees are shown in the following table:

At Al Al Al
30/6/90  30/6/89  30/6/88  30/6/87

Statutery Appointees

Ombudsman | 1 | i
Deputy Ombudsman 1 1 1 1
Assistant Crmbudsman 2 2 2 2
Officers

Frincipal Investigation
OHficer 1 1 1 1

Executive Officer 1 | i 1

Senior Investigation
Officer Grade 9710 4 - - =

Senior Administrative
Officer {Police) 1 - - -

Senior Investigation
Officer Grade 9 1 Fl 4 3

Investigation Officer 16 17 15 14

Investigation Oificer
(Police) 2 - . =

Special Officer of the
Ombudsman (Seconded
Police Officer) B 9 9 9
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At
30,/6,/90

At
30/6/89

At
30/6/88

Al
30/6,/87

Executive Assistant
[Folice)

Public Relatons Cificer

Data Control Officer

Accounts Officer

Personnel Officer

Administrative Assistant

Interviewing Oificer

Administrative Clerk

(Hficer in Charge
Records

Information Officer

Kevboard Staff and
Stenographers

Executive Assistant
{Ombudsman Secretary)

{formerly included as
part of Keyboard 5taff)

Assistant Inwvestigation
Officer

1

16
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At At At Al
30/6/90  30/6/89  30/6/88  30/6/57

Investigative Assistant
(Teams) 10 -

Investigative Assistant
{Records) 3 - - -

Investigative Assistant
{Administration) 2 - . -

Senior Investigative
Assistant (Records) 1 . . .

Semior Investigative
Assistant {Teams) 4 - . .
Senior Investigative
Assistant {Executive

Area) 1 - . :

Senior Investigative
Assistant (Information) 1 " . =

T4 ) 67 h2
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Wage movemenis

In December, 1989 the Industrial Commission of New South Wales
awarded the first 3% Structural Efficiency Principle pay increase to
public sector employess. This increase was granted as the Industrial
Commission was satisfied with the framework for public sector reforms
proposed by the Public Employment Indusirial Relations Authority
{PEIRA} and the unions. Dietails of the implementation of the Structural
Efficiency Principle within the Office of the Ombudsman are discussed
later in this report.

A second payment of up to 3% was possible under ihe principle if
public sector organisations could show considerable progress in the
implementation of Structural Efficiency. The Industrial Commission
considered the paymeni of the second instalment in June 1990, The
Commission was satisfied that progress had been made and in July 1990,
it granted the second 3% increase to certain public sector employees.

On 26 April 1990 the Premier directed, pursuant to section 14 (1) of
the Siattory and Cther Odffices Remuneration Act, 1975 thae the
Statwtory  and  Other Offices Remuneration Tribunal make a
determination in relation o the remuneration of the offices of
Ombudsman, Deputy Ombudsman and Assistant Ombudsman.

On the 24 May 1990 the Stantory and Other Offices Remuneration
Tribunal determined that the level of remuneration of the Ombudsman,
Deputy Ombudsman and Assistant Ombudsman is to be in ling with
‘Court Officers and Related Groups. The Tribunals  desermination
resulted in salary increases of 18% for all positions effective 2 February
154,
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Parsonnel policies and procedures

The creation of a team struciure has resulted in some changes {0
personnel procedures. The team supervisors, the Senior Investigation
CHficers, have input into decisions about matters such as leave absences,
increments and staff performance. These changes will result in better
management of staff resources.

The Public Employment Industrial Relations Authority (PEIRA)
delegated a number of functions o the Ombudsman including the power
o set commencing rates of pay for staff appointed from within the

public service.

Recruiiment

During the 1989,/00 reporting year, forty nine established positions were
filled. In addition, a number of temporary staff were employed 1o
provide assistamce in times of high workload or o replace permsmnent
staff whilst absent on leave, At the close of the finamcial vear five
positions were vacanl, Advertising action had commenced on three of
those vacancies.

The level of recruitment, which was higher than previous vears, can be
atiributed to the restruciuring of the office. The creation of positions
affected recruitment action as the Public Sector Managemeant Act, 1988
and sound equal employment opportunities policy requires that, except
in certain circumstances, all vacant positions be advertised and filled on
4 competitive basis,

Twelve of the positions filled were promotional positions created by the
restructure. In addition, the Public Employment Industrial Relations
Authority (PEIRA) approved the direct appointment of twelve existing
keyboard and clerical staff 1o base grade non promotional positions,
whilst the Ombudsman transfered two staff into vacant positions.
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Previous reports have mentioned the difficulties associated with
recruitment of serving police officers, To overcome these problems, the
Ombudsman created two positions of Investigntion Officer (Police
Complainis) which hawe, as an essential requirement, knowledge and
experience in police practice and procedures. Two police officer
positions were deleted,

The office continued to fill base grade positions through the
Government Recruitment Agency as reguired by the Public Sector
Management Act, 1988,

It is the policy of the office 1o advertise vacant promotional pesitions
as widely as possible in order 10 altract the most competitive range of
applicants. Statutory, investigative and senior administrative positions are
sdvertised in both the Public Sector Notices and the press. Other
adminisirative positions are advertised in the Public Sector Notices only.
Advertisements for vacancies in the investigative area are alo
distributed to various organisations such as law faculties and community
based agencies,

lndusirial Relai

It was reported in last year's Annual Report that the Ombudsman and
unions were discussing the introduction in  Parliament of the
Ombudsman {Amendment) Bill. The purpose of this bill was 1o esiablish
the office of the Ombudsman as a corporation, independent of the
public service, The amendment altéred the employment status of current
staff and would have affected a number of conditions of employment
incleding mobility to promotional positions within the public service. A
the commencement of the reporting year the Ombudsman was meeting
with staff, union representatives and Cabinet Office staff concerning the
proposed incorporation.  These meetings resulted in changes 1w the
legistation being either made or proposed. On 29 August 1990 the
Premier informed the Ombudsman that the bill would not proceed.

The implementation of the Structural Efficiency Principle (SEF) required
the formation of a Joimt Consultative Committee (JCC) comprising equal
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numbers of union and management representatives. Since its formation,
the JOC has undertaken a number of tasks required under the SEP
agreement including a review of functions and work arrangements.
Details of the activities of the SEP Committes are discussed later in this

report.

There were no industrial disputes involving the office during the year
however the Public Service Association did meet with the Ombudsman
to discuss actions taken by the office concerning an adverse notation on
a personnel file,

Eepresentatives of the Workplace Group continued o participate in

weekly management meetings.

Staff Traini

In April 1990 the Ombudsman approved the creation of a Training
Committee 10 co-ordinate training activitles in the office. The
committee, which meets monthly, sets the office’s training agenda,
allocates funds and rescarches training proposals, The committes
comprises represenfatives of the investigation swaff, investigative
assistants, administration and management.

Training and information sessions for investigative staff are held at least
maonthly. Sessions for non investigative stafl were held on an irregular

basis, During the year, topics covered in these sessions have included:

. policy and procedural changes - Department of
Housing

police response 1o domestic vialence
. freedom of information

8 media raining
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practical legal research

section 16 notices

police discipling

section 19 hearings - procedures

how to handle complaints from Aboriginal people

office compuierised systems - electronic mail and
diary

erergency evacuation procedures
Ethnic Affairs Policy Statememt (EAPS)
cultural awareness

Where possible, cutside expens conducted or participated in monthly
training sessions. For example, Mr Robert Watt, a law lecturer from the
University of Technology presented the practical legal research
workshop,  four staff members from the Deparntment of Housing
presented the session on policy and procedural changes at thar
depariment;, Mr Kashman and Mr Goodstone from the Ethnic Affairs
Commission presented the sessions on EAPS and cultural swareness:
and a training officer from the NSW Fire Brigade presented the session

0N CMErgensy evacuation procedures.

In addition to these information sessions, & number of iraining courses
were conducted  inchowse, Ms Duane Buon, Assistant Investigation
Officer, designed and presented a "Working on the Front Ling” training
course for newly appointed Senior Investigative Assistants, Investigative
Assistants and some adminisirative staff, This course was designed to
provide the participants with the necessary skills, anitudes and
knowledge 1o handle enguiries effectively. Two courses were conducted

Part [



Annual Report 1990 198

each over five days with participants also undenaking a period of on-
the-job training.

Two "English in the Workplace” courses were also conducted during the
reporting year. The initial course, which dealt with oral communication
skills incleding telephone skills, assertiveness training, job inlerview
techniques and understanding Australian slang, was held from July 1989
to December 1989, The second course, which was held from February
1900 to April 1990, eovered written communication skills including
memo and lener writing. The Adult Migrant Education Service has been
most helpful in the organisation and delivery of the "English in the
Workploce” courses,

An induction course for new staff members, a selection technigques
course and a job seeking skills course were also designed and conducted
in-house during the reporting year.
Staff also participated in courses conducted by external agencies. [n most
instances the Ombudsman approved the office meeting the cost of
attendance. Those courses included:

systems administration

techniques of investigation

skills audiv training

WOMEnN in manigement

word perfect training

freedom of information

marketing for a multicultural society

first aid
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planning and budgeting technigques

accrual accounting
use of fire extinguishers

Oiher training opporiunities have been available 1o clerical support staff
through job rotation and the opportunity to act in higher graded

positions.

The Training Commitiee is organising a number of courses for the next
reporting year including Letter and Report Writing Course, a
Supervision Course and a Clerical Skills Course.

Bestructuring

When ihe Ombudsman (Amendment) Bill was introduced into
Parliament in Movember, 1988, the office commenced discussions with
the wnion, Cabinet Office and the Public Employment Indusirial
Relations Authority (FEIRA) concerning conditions of employment and
staffing mswues, At the same time, the implemenation of the Siruciural
Efficiency Principle was being negotiated between PEIRA and the Labor
Council,

It was the view of PEIRA that incorporation and the Structural
Efficiency Principle could be implemented at the same time creating a
more flexible workforce at the office and increasing productivity through
multiskilling and enhanced career development opportunitics. The
Ombudsman agread with PEIRA and commenced discussion with all
stalf on kow the Struciural Efficiency Principle should be implemented
at the office, During the period of discussion the Ombudsman
{Amendment) Bill was withdrawn,

In Cciober, 1989, the management commitiee developed a propasal that
recommended a new office strucwure which promoted the Structural
Efficiency Principle as well as enabling closer supervision of the work
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and work load of all staff. This proposal involved adopting a team
structure as & basic management unit for investigations, creating a new
re-investigation group for police complaints, creating broad salary and
grading bands for support staff enabling multiskilling, job rotation and
promotional opportunities, The role and responsibilities of a number of
positions were redesigned.

The management proposal was discussed at length with all staff and a
number of refinements were made afier suggestions from staff. On 21
November 1989 the Ombudsman approved the new structure and
pursuant to the provisions of the Public Sector Management Act, 1988
sought the approval of PEIRA 1o the classification and grading of the
positions created. That approval was given on the 24 November 1989,
The current structure i outlined in the Organisation Chart and more
details on the implementation of the Structural Efficiency Principle is set
out clsewhere in this report.

The restructure formalised the system of investigative teams or "groups®
that were being trialed within the office.

Implementation of the group system required the appointment of Senior
Investigation Officers to head each of four investigative teams. This
oecurred concurrently with restructuring and multiskilling positions which
had previously focused almost exclusively on keyboard duties, so that
those positions would form part of each team. in order to create
feasible career paths within the office, enhance job satisfaction and
provide greater opportunities for advancement.

The investigative teams are under the overall supervision of the
Principal Investigation Officer and are led by Senior lnvestigation
Officers. Each team includes a number of Investigation Officers,
{including seconded police officers), an Assistant Investigation Officer,
a Senior Investigative Assistant and a number of Investigative Assistants.
On average, cach team consists of twelve people.

Senior Investigation Officers work on some of the more complex
investigations and oversee the work of the team. Investigation Officers
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do most of the day-to-day imvestigation work, Assistant Investigation
Oificers deal with telephone enquiries, interviews and carry out some
investigation work. Senior Investigative Assistants oversee the work of
the Investigative Assisianis; both groups perform some keyboard work
and assist with routine investigations. Training has commenced to
enable Senior Investigative and Investigative Assistants to become more
involved in dealing with telephone enquiries and interviews and in
preparing the more rouline investigative correspondence,

Complainis reccived by the office are distributed to cach of the four
teams, Each team deals with complainis about all areas of
administration, police, prisons, councils, and other government
depariments and authorities. Each case is discussed in general terms by
members of the team at group meetings; each complaint is allocated to
an individual Investigation Officer who takes responsibility for dealing

with it

Allecations are made according to the interssts, expertise, experience
and current workload of the officers within the team. Onee allocations
have been made, Investigation Officers exercise significant discretion
about the way in which the complaint will be processed. They may, of
course, seck the assistance of their colleagues or of senior officers at

any time.

The high level of autonomy afforded to Investigation Officers carries
with it the danger that this office might be accused of making
inconsistent decisions in certain cases, However, the group system offers
a counterbalance to this criticism by facilitating consistency within the
teams. Further, regular meetings between the Principal Inwestigation
Officer and Senior Investigation Officers ensure that the dissemination
of information about complaints also takes place across the groups.

The office contains a number of talented pecple from a variety of
private and public sector backgrounds., The advantages associated with
allowing these officers a high degree of independence and autonomy by
not arbitrarily confining their activities are considered to outweigh the
disadvantages. Of course, there are cértain parameters imposed on their
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freedom, both by the relevant legislation and through directions issued
from time io time by the Ombudsman. Further, the review processes
adopted by senior officers when dissatisfaction is expressed about an
Investigation Officer's decision are seen as sufficient o correct any
anomalies, Maturally, new staff are more closely supervized by Senior
Investigation Officers during their initial period of employment within
the office.

The group system provides:

i forum for the provision of training for new and existing
saall;

a means of disseminating information from management
meetings;

an arena for the discussion of investigation strategies and
ISSUCS]

an apportunity for s1afl to share information gained during
the course of investigations;

a mechanism o facilitate some consisténcy in the handling
of complaints across the group; and

an avenue for the fair distribution of new complaints.

In addition to the general investigative 1eams, there is a re-investigation
team which focuses exclusively on re-investigation of the more serious
complaints against police. This team becomes involved onaly afier the
Police Department has completed its investigation of a particular
complaint and there are significant public interest issues imvolved in the
matter, which the Ombudsman may be able o resolve through the use
of his pwn investigative siaff,

The personnel, records, and accounts sections, statutory officers and
some administrative staff work outside the group system - providing the
administrative infrastructure 1o allow the investigative arms 1o operate
efficiently and effectively.
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Ethnic AiTalrs Policy Statement

The commitment of the office 10 the Ethnic Affairs Policy Statement
has continued during the year. New stafl appointed to the office are
given detailed information about the EAPS at individual induction
sessions and at formal Induction Course.

A staff development course “Working on the Frontline” was held for
staff to assist in their dealing with complaints from members of the
public. There was an emphasis in this ¢ourse on communication and
assertiveness skills, with special reference to the needs of people from
nen-english speaking backgrounds,

The internal training course for staff from non-english speaking
backgrounds, organised and presented by the Adult Migrant Education
Service, on advanced communication skills was continued this year. At
the Speech Day in late 1989, the Ombudsman was delighted with the
increased confidence and skills exhibited by the staff who had attended
the course.

Throughout the year, staff presented talks and seminars to various
government  departments and organisations.  The aim of such
presentations is to increase the level of awareness and knowledge of the
role of the Ombudsman. Many of the presentations were 1o
organisations which have a large client base of non-English speaking
hackground and it is hoped that these client groups receive the benefit
of an increased knowledge of the role of the Ombudsman,

The EAFS Committee continues to meet monthly to review, implement
and evaluate ethnic affairs policy issues. Another staff representative
was appointed o the committee at an election held in March 1990,
The new committee member has been actively engaged in updating the
office’s list of stall who have community language skills and in
identifying those staff who may be eligible for recompense under the
Community Language Allowance Scheme.
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As was foreshadowed in the 1988-89 Annual Repor, arrangements were
made for representatives of the Ethnic Affairs Commission to panicipate
in in-house training sessions for staff. In August 1989, Mr A Kashmer,
a Project Officer with the commission, talked 1o aaffl about Ethnie
Affairs Policy Statements generally, and Mr L Goodstone, Co-ordinator
of the Community Information and Interpreter Service conducted a
cultural awareness training session, The Ombudsman thanks those
people for their assistance.

Oceupational bealth and safefy

An Decupation Health and Safety Committee has continued o meet on
a regular basis. The term of the previous committee expired in March
19K and & new committes was elected by all staff.  The committee
comprises representatives from each of the office’s functional areas, that
is, Management, Administration, Investigative Assistant, Investigation
Odficers and Seconded Police Officers.

Issues canvassed by the committes during the vear included:

Fi | . |
As a result of the move to the Coopers and Lybrand
building a new emergency evacuation plan was put in
place and pew area wardens were elected. Members of
the NSW Fire Brigade attended the office in Movember 10
lecture staff abowt high rise evacuations, and a successful
fire drill took place on the same day. In addition, some
staff attended a fire extinguishing course at the NSW Fire
Brigades Training College.

Computer terminals and keyboard equipment

Ms Erica Pumpa from ihe Oocupational Health and Safety
Linit of Sydney Hospital attended the office in NMovember
1989 o adwvise keyvboard staff on the correct use of
kevboard and ergonomic equipment.  Because of the
installation of the new computer system, all staff now have
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acoess to terminals and arrangemenis were being made fior
Ms Pumpa to return to the office in July 1990 to provide
training session for all staff. The office introduced a
program of eve testing all staff at the Medical Examination
Centre every two years. The first group of staff were
examined June 1990 with results being retained on
personnel files.

Trsining of First Aid Off
One staff member was trained in administering first aid

during the year and action was in hand at the end of the
year to train & further two people. All first aid officers in
the Ombudsman’s Office are trained by St John
Ambulance of Australia and are awarded certificates valid
for three vears. Qualified First Ald Officers are semt for
refresher courses every three years.

Trsining of OH&S C ) ]
Under the Occupational Health and Safety Act 1983, all

members of Occupational Health and Safety Committess
are required 10 undergo traiming.  When the new
committee members and backups were elected in March
1990, oaly three had undergone training, Arrangements
have been made for committee members (o attend training
courses, The first of these were held in July,

Regul - b staff

A number of meetings in which stalf participate are regularly held in
the office.

1. A formal stafl meeting is held monthly. Atendance 15 mandatory
for all Stawtory Officers, Investigation Officers, the Executive
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Officer and administrative siaff; with the introduction of an
Investigative Team structure and multiskilling strategies, all
Assistant Investigation Officers and Investigative Assistants are
strongly encouraged to avend as well. The mesting aims 1o
provide information on current investigative issues and dealings
with various government departments, local councils and the
police, as well as changes 1o policies or procedures, Information
is also provided on administrative matters, such as budgetary
allocations, expendimre and staffing issues,

Senior Investigation Officers and the Principal Investigation
Officer meet regularly to discuss allocation of new complaints and
o deal with issues relating to the investigative process and the
operation and supervision of the Investigation Teams.

Meetings of Senior Investigation Officers and Senior Investigative
Assistants are held monthly, The restructure of the office into
four Investigative Teams and the implementation of SEF and
multiskilling strategies necessitated regular meetings of the senior
members of the teams to enable them to discuss areas of concern
and training needs and to attain a consistency in approach across
the teams.

Meetings of all Investigative Assistants and Administrative staff
with the Executive Officer occur monthly, The purpose of these
meetings s 10 ensure that staff are kept informed of
developments in the office, including new activities, policies and
procedures.  Staff are encouraged to express their views and

discuss areas of concern to them,

Arising out of an SEP consultation with investigntive staff, it was
agreed that all Investigation Officers should meet regularly o
discuss areas of current investigative interest or importance. The
meetings aim not only 1w provide information about current
investigations in the office, but learning opporiunities for
Investigation Officers as well.
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Structural EMiciency Principle (SEF)

In May 198% the Public Employment Industrial Relations Authority
(FEIRA)} and the Labor Council of Mew South Wales signed an
agreement setling the parameters for regulation between public secior
departments and unions and outlining the ways and means by which
structural efficiency should be accomplished. Following this, staff from
the OMfice of the Ombudsman held several meetings with the PEIRA to
identify areas where change 1o the current structure of the office could
increase efficiency, provide multiskilling opportunities and create career
puths,

On 2 February 1990, the Ombudsman joined with the Director-CGeneral
of the Department of Industrial Relations and Employment and with the
Labor Council of New South Wales and affiliates in signing a
"Memotandum of Understanding” regarding the establishment of Joint
Consultative Arrangements on Structural Efficiency. As a result, a Joint
Comsultative Committee (JOC) was  established 1o assist in the
implementation of SEP within the office. The committes comprises six
members; three are nominated by the Ombudsman and three are
nominated representatives of the Public Service Association Workplace
Group, The commitee met for the first time on 1 March 1990,

The context in which SEP was introduced 1o this office was usual. Even
before the formal commitment of the organisation to S5EP, there was an
organisational climate and a desire for change and improvement. A
thorough review of the functions and eperations of the office had been
undertaken Jate in 1989 with a wview to improving efficiency and
effectiveness.  The review was undertaken with the knowledge,
imvolvement and commitment of union and management. Given the
fertile s0il in which it grew, the Joint Consultative Committee has
worked extremely well in publicising and promoting understanding of
SEFP in the organisation. There has been across the board agreement
and a spirit of co-operation and it is clear that most staff in the office
have a commitment to the implementation of SEP.

The committee has agreed that its objectives for the implementation of
SEP zhould be to:
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improve the efficiency and effectiveness of the
Oifice of the Ombudsman;

provide improved levels and gquality of service;

provide greater career opportunities for staff and
hereby enhance promotional prospects both within
and outside the organisation;

provide a framework by which the functions and
policies of the office can be regularly reviewed and

monitored;

provide @& framework within  which
management and union can consult and
develop proposals to deal with restructuring
issues and changes.

Implementation of SEP requires that the organisation undertake six
specific processes.  These are listed below, together with the
achievements of this office to date:

Brocess | - Communication and Education. Information and education
on SEF has been achieved through such mechanisms as staff meetings,

the issue of memoranda, small group consultations and briefing
sessions.  Members of the JOU have also amtended formal briefing

sessions on SEP.

Process 2 - Review of Functions. A major functional review of the
office ook place between August and November 1989, The review
oocurred with management/union invalvement and consuliation, and
culminated in the eventual restructure of the office.

The review made it clear that any realistic restructure of the office and
the implementation of SEP could not occur without a major re-
assessment of the office's information processing strategies. As a result
an Information Processing Strategic Plan commenced in October, 1989,
The plan has been substantially implemented; all the computer
hardware has been purchased and installed and the customisation of the
associated software has been largely completed.

Pari 1



staff aimed at identifying work practices and operations which could be
carried out more effectively. Staff were involved in evaluating their
own work practices and statements of duties, and undertook this process
in small groups.

Mo examination of work arrangements of re-organisation of work
practices could be undertaken without reference to the principles of
Equal Employment Opportunity (EEQ). For example, the redesign of
jobs and the restructure of the office into teams had the clear goal of,
in particular, improving career opportunities for people in the lower
graded positions, and of providing not only opporunities for
development of new skills, but of developing the sirategies to increase
the variety of tasks to be performed within each new position. The
guidelines provided by the Director of Equal Opportunity in Public
Employment were rigorously applied.

Process 4 - Skills Analysis and Training. A skills analysis of staff is
currently being underiaken by a sub-committee of the JOC.  Small

group panels have completed an analysis of all positions in the office
and the results of this analysis are currently being validated. Progress
on this process is significant, given that the guidelines were only issued
by the Department of Industrial Relations and Employment on 23 April
1950,

Process 5 = Job Bvaluation. At the tme of writing, the guidelines for
Job Evaluation Methodelogy have net been provided by the Department
of Indusirial Belations and Employment. Consequeéntly, no formal work

has been commenced on this process.

Progess 6 - Application to the Industrial Authority. This process
required the idemtification of efficiencies resulting from the
implementation of 3EP. The following achievements have resulted in

efficiencies:

re-organisation and classification of base and
lower graded clerical positions, particularly
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keyboard positions, have resulted in such
positions being “multiskilled®. Staff ocoupying
these positions, although stll  providing
keyboard assistamce, now  hawe other
investigative duties.  This has nol only
in¢reased the variety of work of Investigative
Assistants, but bas enabled Investigation
Oificers to concenirate on the more complex
tasks associated with investigations;

the introduction of an investigative team
approach has led 1o more consistent decision
making throughout the office. Staff also
receive more supervision and guidance than
was previously the case;

the career opportunities of staff have been
greatly enhanced through multiskilling. This
has occurred across  the  board, i
Investigation Officers are learning how to
retrieve information from our data bases and
how 1o operate word processing Systemd,
while Investigative Assistants  (formerly
keyvboard operators) are becoming involved
in the investigative process;

the rraining needs of staff have been more
easily identified and there is firm
commitment to address those needs. As a
direct result of SEP, a Training Committee
has been established and when the Skills
Anmalysiz process s completed, a clearer
pin:dium of training needs will be available;
an

as a resuli of ithe review of functions, it was
obwious that the Information Processing
Systems  within  the office were both
inefficient and ineffective. Instead of several

different and incompatible data bases, there
5 now one integrated system.  Although time
must now be spent for staff to learn the new
system, already more saff are seeking
information, Staff are becoming more
efficient.,

The progress and achievements of the office in implementing SEP were
reported 1o the Ading Premier, the Hon W Murray, MP, on 5 June
194940, By leteer of 8§ June 1990 the Acting Premier advised that he was
"copvinced that substantial progress had been made” and he was in
agreement that our case be referred 1o the Industrial Commission for
consideration in relation 1o payment of the second 3% wage increase.
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A Notice of Motion and Affidavit supporting the office’s case for the
second 39 pay increase was prepared and forwarded to the Department
of Industrial Relations and Employment in mid-June 1990, The
department approached the Industrial Commission on behalf of public
sector organisations and the Industrial Commission recently granted the
second 3% instalment under the Structural Efficiency Principle.

Consultants

During the year, the Ombudsman utilised the services of a number of
consultants to provide expert advice and assistance in the following
areas:

Ereedom of Information {FOI)

Mz H Mueller provided her services to the office during
1988-89 and her association with the office contimeed in
1989-90, She assisted in the establishment of the FOI
unit, training of the new officers, the ongoing review of
FOI and the preparation of a special report to Parliament
calling for amendments to the FOI Act and Ombudsman
At

Stafl waining and development

Social Change Media presented a course in the form of
two workshops in February 1990, The workshops wers
designed to equip investigative staff 1o effectively deal with
the madia.

Image Media specialise in media preseniation and
communication training and they provided a half day
course for the Ombudsman in November 1989,

Ms E Pumpa from the Occupational Health and Safety
Unit of Sydney Hoapital anended the Office in November
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1989 to advise keyboard staff on the correct usage of
keyboard equipment and ergonomic furniture. Due 1o the
relocation of the office and the installation of an
integrated office computer network, arrangements were
underway at the close of the year for Ms Pumpa to visit
the office to advise all staff on the use of the new

eguipment.

. i

Tachyonics provided valuable advice about the types of
computer networks available and about which system
would best suit the needs of the office. Staff of
Tachyonics were involved in the installation and
programming of the system as well as  providing
information to staff in the office.

Office relocation

The office continued to employ a consultant to co-ordinate the
relocation of the office to the Coopers and Lybrand building,
including the purchase of furniture and liaison with other
government departments. The Ombudsman's Office opened in its

new premises in October 1990,

Tk

Consultants were used in providing advice in investigation
matlers,

Chris Anderson and Company undertook
forensic document analysis for the office on
twir DocAsSIons.

Dr Brian jenkins of the University of New
South Wales Water research laboratory
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provided the ofice with drainage calculations
in relation to an investigation,

Dir Suzette Booth, Staff Pacsdiatrician, Child
Protection Unit, Children’s Hospital
Camperdown, provided advice on child abuse

EESLES,
New office compuoler sysiems

The oifice embarked on a major redesign of its office systems during
the year to provide a technology framework to compliment goals set for

restructuring.

The project began with advice from consultants on how best to integrate
existing systems and extend wordprocessing and database information to
all of the office. Like many organisations the office had collected a

number of incompatable computer and wordprocessing systems that
were inefficient because of their disparity.

The design settled on is based on a Digital Yax minicomputer linked to
34 terminals. These are placed so that a terminal is shared between, at
the most, two investigation officers. A second system of 16 personal
compuiers and a separate small database network are linked 1o the
Wax cluster via a “bridge” created through communication cards. This
secondary system can stand alone or each personal computer can be
made 10 emulate & rerminal on the Vax, High quality printing can be
achieved through a range of laser printers connected to the office
system.

All staff in the office now operate on a common wordprocessing
package and have access 1o electronic mail, a diary system, telephone
messaging and typing tutor, An advanced records management system
has also been installed which has a sophisticated information retrieval
capability enabling research on all office databases

Investigation staff can reliably retrieve information about past complainis
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and cutcomes on issues going back several years, Precedent cases can
be more easily identified and retrieved to be applied to decisions on
CuTTenD CAsEs,

As the system will eventually become the statutory eompliints register
of the office, it is critical that the stored information be safeguarded in
the event of a computer failure or some other disaster. This has been
addressed by having copies of the system software and backup copies of
databases and wordprocessing files stored offsite at a city bank, Also
securely stored offsite are copies of the system startup sequences, system
map and ether information necessary to rebuild the entire information
package in the event of unforseen disasters.

The original intention was that the project would be spread over two
budget periods starting from a small pilot installation. The abolition of
the Computer Funding Commitiee in December 1989 and new
arrangements for funding from within office savings or by borrowings,
meant that the office had to swiftly rethink the terms of the project,
The uncertainty of savings in future budgets forced the decision io
implement as much of the project as possible in this financial year, The
total project budget was $232,000 achieved through unusual one-off
savings and, with the exceptional cooperation of staff, redirecting other
items within the office’s operating budget,

Despite the inevitable disruption to office routines associated with the
introcuction of new technology this project has been successful with a
core system installed and commissioned within the three months ended
3 June 1990.

Accounts payable policy

The Office of the Ombudsman continues to implement an "Accounts
Payable Policy”. The aim of this policy is to ensure that all claims for
payment aré processed within the time allowed by government contract
or within the suppliers terms. Suppliers are notified of the policy In
writing when orders for goods and services are placed with them,
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A major aspect of the policy is the provision for payment of penalty
interest where there is an unjustified delay in the payment of an
account.  Interest can be charged for each day an acoount i3 overdue
and details of such payments are required to be reported in the Annual
Report. To date no penalty interest payments have imposed on this
office.

Accrual Accosunting

As part of financial management reform within the public sector, the
Premier has directed that all inner budget departments are o move to
accrual accounting over the next five years, The Office of the
Ombudsman, with the assistance of extermal experis, has formed a
committee 0 examine specific needs of the office and to review and
recommend suitable accounting software packages and training
programmes. [t is envisaged that a new accrual accounting system will
be implemented early in 1991,

Witngss Expenses
Sectiom 19{3) of the Ombudsman Act was enacted in March 1990, i
provides, in part that;

a witness appearing before the Ombudsman
shall be paid such an amount as the
Ombudsman determines but nol exceeding
the amount that would be payable to such a
witness if he or she were a Crown witness
subpoenaed by the Crown to give evidence,

During 19859-00, two witnesses appearing at hearings conducted by the

Crmbudsman, were reimbursed expenses by the office.
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Funds allocated by the Treasury for the operation of the Office of the
Ombudsman, for the year ending 30 June 1990, totalled $4,156,000,
Expenditure for the year totalled 354,267,791, The significamt
expenditure items were as follows:

Item Expenditure Percentage of Total
5 Expenditure

Salaries and other

employee payments 2,735,965 6i4.11
Rent 610,765 14.31
Fees 145,887 342
Stores 64,869 1.52
Postage and Telephone 433046 1.01
Printing 660 0.72
Travel 50183 1.39
Motor Vehicles T1355 1.87
Capital Works 231,962 544
Allocation for New Furnimure 150,000 350

Toval expenditure for the financial vear was 581,791 less than budget
allocation, for the following reasons:

As advised in the 1989 Annual Report, the
office transferred 150,000 from the previous
financial year to the 1989/90 financial year
for the purpose of purchasing new furniture
related 1o the office relocation. This amount
wis not included in the allocation figure.

2 Savings occurred in protected items such as
the allocations for Freedom of Information
salaries, national wages increases and for the
State Mail Service. These savings were
unavailable for relocation and  were
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subseguently returned 10 the Treasury.

3, For the last four months of the financial
year, the office was understaffed after three
seconded police officers transfered back to
the Police Service. In addition, for a
combined perigd of three months, two other
positions were effectively vacant when officers
proceeded on  leave-without-pay.  From
March to 30 June 1990 the office was also
without one statutory officer. These factors
resulted in under expénditure in salary
related irems and those items related to
staffing, such as trawel and stores.

4, The restructure of the investigative siafl of
the affice into teams, a5 detailed in the 1988
89 Annual Report, and elsewhere in this
report, together with consequent reassessment
of workload priorities, further contributed
toward savings being achieved in iravel and
stofet flems,

2 Legal costs relating to the finalisation of
court progeedings and obtaining of legal
advice, were carried over to the 1990-9]
financial year because the office sought
clarification of the services provided. This
resulted in savings in the fees item.

B, Rent for the first month of occupancy of the
office’s new premises al 80 George Street,
Sydney was unexpectedly met by the Property
Services Group as part of relocation costs,
This resulted in savings inm this item.

T With the Treasurer's approval, savings made
earlier in the financial year, as identified in
paragraphs 2-5, were used o fund the
implementation of the office's Information
Processes Strategic Plan

Malue of recreation and extended leave

The monetary value of recreation leave and long service leave owed in
respect of persons employed within the Office of the Ombudsman, for
the 1988-89 and 1989-90 financial yvears were as follows:
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Year ended Year ended

30 June 1989 3 June T
Recreation Leave 161,381 159,575
Extended Leave 251,627 $325,625 *

* The calculation for extended leave Liability for the year ending 30 June 1990
wis based on an accrual after five years. Previpus calculations were based on
1en Yeurs,

Major assets on hand as at 30 June 1990
Type Quantity on Hand
1988-59 198990
Motor Vehicles [ [
Photocopiers 5 5

Computers and Related Equipment

-Sanyo 13 13

Unisys 11 11

-1B8M 7 7

-Compag - 12

Wyse - 11

-Digital - 1
Expenditure on stores

The following graph indicates expendiure trends in the stores item.

The graph indicates a relatively stable expenditure pattern for stores
compared to previous years. This is because as the office urtilised this
item primarily for the purchase of replacement stationery and stock
items.  Larger expenditure items that, formerly, would have been paid
for from the stores item, were funded from the amount of $150,000
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transfered from the 1988-89 allocation for the purchase of new furniture,
and an amount of $232,000 allocated for the office’s Information
Processes Strategic Plan. The slight increase expenditure in June
reflects the purchase of hardware related to the implementation of the
Information Processes Sirategic Plan,

STORES EXPENDITURE 1989-90
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BOX 13 GPO
SYDHET BEW 001

ALIDITOR - GENERAL'S CERTIFICATE

OFFICE OF THE OMBUDSMAN

The accounis of the Oifice of the Ombudsman for the year ended 30 Juns
18990 hawe been audited in accordance with Section 34 of the Public
Finance and Audit Act 1983,

In my opinion, the accompanying summarisad receipts and paymenis
statements and statement of special deposits actount balances, read in
conjunction with the noles therelo, comply with Section 45E of the Act
and are in acoordance with the accounts and records of the Office.

SYDNEY,
20 Ssptember 1580



Pursuant to Clause 8 of the Public Fipance and Acdit

Office of the Ombudsman
Year Ended 30 June 1950

iDepartments) Regulation 1986, I state that:

1al

(b}

(<)

The accompanying financial statemants have
been prepared in accordance with the
provisiona of the Public Finance and Audit Ack
1983, the Public Flnance and Audit
(Departmants ) Regulation 1986, and the
Treasurer's Directlions.

The statements present fairly the receipts and
payments of that part of the Consolidated
Fund, and thoase accounts in the Special
Deposite Account operated by the Department.

There are not any circumstances which would
render any particulars Included in  the
financial statement to be misleading or
inaccuratea,

i

0. E. Landa

OMBUDSMAN

v

A. Guaest

ACCOUNTS OFFICER

=0 Aud wad



DETAILS lI'vﬁl:ZIl'l'l-E 1943 /80 1050
ACTUAL MA A
RECEIPTS:(a) 5000 $000 £000
Repayments 1o Previous
Years Ve 14 o 7
Unclassified Receipts A . "
Commission on Deductions 1 1
Salary Deductions oy = g
Balance of Salaries
Adjusiment 14 " 7
Prov.- Cutstanding
Commitments 150
Tosal Receipts 184 24
BAYMENTS:(a)
Salaries and other employee
related payments 10 2219 e 2736
Maintenance and working
CXpEIses 1081 1175 1150
Plant and equipment
Purchase of Motor Vehicles 1§
Purchage of Computers and T ot
Related Pavmenis
Capital Weorks and Services
(Hfice of the Ombudsman 232 232
Advances ta be Recovered 3
Provision for Crutstanding
CORTUTIELMIE LS g 128
Total of Payments 3308 4186 4249
Excess of Paymenis
over Receipts 3214 4186 4225

{a) Inter-fund transfers have been offser in the preparation of this table.




OFFICE OF THE OMBUDSMAN  Table 18

RECEIFTS PAYMENTS
DETAILS NOTH1988 /89 1989 /90 MNOTE1988/89 198990 |
ACTUAL | EST. |ACTLUAL ACTUAL | EST. | ACTUAIL

PROGHAM 5.1 DESCRIFTION [SG00 S000 | 3000 £000 J000° | 3000
Investigation of Citizen's
Complaints & Meonitoring &
Reporting on Telecommunic-
ation Interceplion Activitics
Consolidated Fund i 3,136 4,186 4,114
Special Deposits : .... | 52 2 a
Gross Total Program 5.1 = 3,308 4,186 (4,118
less Inter-Fund Transfer
Net Total Program 5.1 i e 3,348 4,186 14,118
NOMN PROGRAM
Consolidated Fumd 20 2 ! =
Special Deposils 19 nfa 8 | 682 nfal 990
Gross Total Non-Program 2149 EG 682 i 9a0
teag Tpter-Fund Teansfer v | 672 | .. | 797
Net Total Nop-Program 219 . | BB 10 w | 193
TOTAL
Consolidated Fund 20 B ERE 4186 (4,118
Epecial Deposits 199 iyfa 78 T44 nfa| MK}
GRAND TOTAL 219 i B 4, OB 4,186 |5, 108
Less Inter-Fumd transfer s i T
GRAND TOTAL - Naote 11 219 i) 3 40 4,186 4311




(a} Amounis transferred from Consolidated Fund to Special Deposits are included in the Consolidated
Fund payments section in this table. This has been done o make the Consolidated Fund figure
comparable to figures published in the Budget Papers. The Special Deposits transfer receipt amount is
not displayed to ensure that total net program receipts are disclosed.



Table C

PEEVIOUS YEAR ACCOUNT NOTH CURRENT TEAR
CASH [ SECURITIES [ TOTAL SECURITIES[TOTAL)
5000 S000 £000 £000 £000 000

1121 Advances 1o be 3 a0 3
Kecovered
49 v 49 1140 Balance of Salary
Adjusiment i 56 it 56
66 " B 1196 Salary Deductions L] - 6
150 150 1820 Prowision for Out-
standing Commiiments 22 22
25 205 TOTAL - All Special 151 151
Deposits Accounis

(i



Male 1

(a)

(b}

(c)

(d)

(e)

Mote 2
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OFFICE OF THE OMBUDSMAN
NOTES TO AND FORMING PART OF THE FINANCIAL
STATEMENTS

General

The financial statements of the Office have been prepared on the
basis that the transactions of the Public Accounts are reported on a
cash basis with the exception of payment for salaries which are
reported on an accrual basis, (Note 10 also refers).

‘The financial details provided in Tables A and B relate (o transactions
on Consolidated Fund and Special Deposits accounts and are in

agreement with the relevant sections of the Treasurer's Public
Accounis.

A reference in the receipts and payments statement to an “estimate”
figure means the amount provided in the estimates to be appropriated
by the relevant Appropriation Act a3 advised by the Treasury.

A reference in the receipts and payments statement to an “actual”
figure means the payments acrually made by the Office in respect of
the item to which it refers with the exception of ent for salaries
which are reported on an accrual basis as per (a) above.

All totals have been roonded to the nearsst one thousand dollass
(51,0000, Asterisks in tables denote that the amount is five hundred
dollars (3500) or less,

Schedule of uncollected amowunts
There are no uncollected amounis as at 30th June, 1990, dus 10 the

Office of the Ombudsman's function of investigating complainis being
provided as a free service.



Note 3

MNote 4

MNote 5

MNote &

Note 7

Amounts due and wnpaid for goods and services received

Amounts due and unpaid for goods and services received by 30th June
1990, and comparative amounts as at 30th June 1989, for the following
items are as follows:

1938 /69 19859
5 -1
i Advertising 2,764
294 Books 220
i Electricity o
10,502 Fees 2Th
it FOI Refunds 30
175 Motor Vehicles 174
207 Postal /Telephone
250 Stores
L2 Travel -
12,570 3464

Contingent liabilities
The Office of the Ombudsman does not have any contingent liabilities.
Amounts repayable on outstanding loans and advances

The Office of the Ombudsman has no form of Public Borrowings, all
funds being provided from the Consolidated Fund.

Dehis written off

The Office of the Ombudsman had po bad debts 1 be written off
during the financial year ending 30th June 1990,

Commitments

Commitments on hand as a1 30th June 1990, and comparative amounts
as at 30th June 1989, are as follows:

1988/89 1989,/90
3 5
150,000 Stores A
Capital Works 20,700 =
* This amount has been transferred 1o a Special Deposits Account at

the Treasury for the purpose of completing the implementation of the
Office’s Information Processing Strategic Plan.



Mote 8

Note

MNote 10
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Material assistance provided to the Department

No material assistance was provided to the Office during the financial
year ending 20th June 1990,

Sums of mongy held for two years or more

There were no monies beld by this Office as at 3h June 1990 that
should have been sent 1o the Treasury.

Full years costs for Salaries and Wapes expenditure
The expenditure for salaries and other employes payments for

consolidated fund was §2,735,965 which includes an amount of 356,408
for the final six days of the year 1o reflect the full year's salary costs,



Mote 11 DMssection of Program

A. The table below details the program receipts of Consolidated Fund and Special Deposits Account. The figures
shovwn are netl of inter-fund iransfers,

Previous Balance Advances Provision Other Total
Year Program of i be for Outstanding Receipts
Receipts Dieseription Salaries Recovered Commitments
S000 SO0 5000 000 $000 $000
Program 5.1
Investigation
of Citizens
Complainis and
Monitoring and - vt
Eeporting on
Telecommunication
Inlnrrcplinn
Activities
219 Mon-Program 56 22 B B
219 TOTAL L] zz B R

&2



B. The Table below details the program payments of Consolidated Fund and Special Deposits Account, The ligures
shown are net of inter-fund transfers.

Previous Salaries Maintenance Other Total
Year Program & Other & Working Fayr:rmm.vj
Payments | Descripiion Employee | Expenses
Paﬁnm
SO00 5000 SO0 $000
Frogram 5.1
Investigation
of Citizens
Complainis and
3,398 Menitoring and 2,736 1,150 32 4,118
Reporting on
Telecommunicaticon
Interception
Activities
10 Mon-Program 40 153 193
3408 TOTAL 2, T 1,150 385 4,311
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Mote 12 Exemptions from Financial Reporting Requirements

The financial statements have been prepared in accordance with the
provisions of the Public Finance and Audit Act 1983, the Public
Finance and Awudit (Deparuments) Regulation 1986, and the
Treasurer's Directions. There have been no exemptions granted by
the Treasury.

END OF AUMTED FINANCIAL STATEMENT
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FERFORMANCE INDICATORS
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STATISTICAL TARLES




Annual Report 1990 b

Performance Indicators

Performance indicators for the year are set out below. An explanation of the
categories is set out in the 1985-86 Annual Report, pp 271-6.

TELEPHONE ENOUIRIES AND INTERVIEWS

Asgistant Investigation

Officers Receptionist Total
Telephone enguiries 4473 2iMn 6522
Interviews with
prospective
complainants 528 . 528

COMPLAINTS RECEIVED - Comparative Table
Ombudsman Act:
1989/%0) 1988 /89 1987 /88

Departments and Authorities
(other than Corrective

Services) 1097 96% 1067

Local Councils Tih 633 472

Depariment of Corrective

Services 300 321 257

Ouiside Jurisdiction 0z 345 505

Police Regulation (Allegations of Misconduct) Act:

Complainis agninst

podice 2352 1 2138
TOTAL: 4777 44540 4639

Pari 1
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Annual Report 199

GENERAL:

PRISONS:

COUNCILS:

POLICE:

REFERRALS TO [CAC

Part 1



Annual Report 1990 Z38

Police

Sustained Complaints -
Mo Recommendations Made, Action by Police Accepted

Mawre of Action Taken - Mumber of Cases
Accepted by Ombudsman [volved: 42 "

Change in procedure 1
Disciplinary action 29
Ex gratia or other payment 5
Other 13
. More than one action may have been taken on an

individual case.

Part 1
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Annual Report 1990

Non Compli ith R i

Departments and authorities
Local Government councils
Prisons

Police

o1l | Not Relati R fasions.)
Ombudsman At
Police Regulation

{ Allegations of Misconduet ) Act

Tatal

Part 1
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VISITS

Prisons

Juvenile
Institunions

Cormemunity
Awirenass
Programmes

Toals

No of howrs spemt by Investigation
Dificers

Oral Interviewing
Complaints Mo, of and
Received Visits Travel follow-up Totals

215 &= 138 232 T
43 4 19 2375 89.75
24 14 133.5 202 B35

go2 i) 200.5 457,75 138025



Action Following Visils

Community
Juvenile AWRreness
Action Prisons Imstimations Programmes Totals

Complaint discussed

with relevant local

public authorities

[ including Prison 7 12 z =108
Superintendant,

Institution Manager,

ete, ) and advice

given to complainint

Crther general

enguiries mace

and advice given 49 = 18 = 57
to complainant

Advizsed 10 make

written complaint 52 f 4 =122
Written complaini

taken o} 1 30 = 10
Referred to otlier

service 25 - 25 = 50
Declined i B T =117
Mo jurisdiction 15 . 74 = &
Enguiry re existing

complaint; advice 11 1 4 = 16
given/arranged

Totals 275 43 283 6

* In some instances more than one action has been taken on an oral complaing,
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HEARINGS UNDER SECTION 19 OF THE OMBUDSMAN ACT - NUMBER OF DAYS

L O € A T I © N

Office
Mo of No of Mo of of Oither MNewcastle/ Country [nter-
hearings days witnesses  Ombudsman  Sydney Wollongong townj/aty  State

Liepartments

and 2 ) fi 1.5 . - 5
authorities

Lascal

government | 2 fi z - & - f
counciis

Prisons i 5 4 3 < = 7 K
Paolice [} 13 110 s 1 - 4.5 -

Totals 10 42 131 34 1 - 6.5 ]

13



OMBUDSMAN ACT
5 26(1) Conduet No Adverse Finding
Draft Final
Departments and anthorities 2 17 4
Local government councils 1 34 2
Prisons 1 4 2
Totals 4 55 8

Sustained Mot Sustined
Pl N ; g | Rei : [ Not rei . I
Police 1] 6 1

These arc reports made final. Reports sent o Ministers for advice on consuliation are set out in the topic
"Reports to Ministers and to Parliament”,

FEL



Dcparimeats. and
Agrihannas

| exchalay prices |

COMPLIANCE WITH RECUMMERDATIONS
1 July 198 - 30 fonc 196

TOTALS

k1 1

[ 5] (=]
=

[*]
(T

] 13 L]

* b e ireiances meew (has ona action may bave bean e on an individual s

17

i

L5
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Resalt categorics - complaints under Ombudsman Act

The result categories currently in use are:

Mo jurisdiction [ NI )

Declined at the outset
{ DECO )

Declined afier

preliminary emnquiry
[ DECE )

Resolved { RES )

No prima facie
evidence of conduct under
126 of the Act { NFFE )

Discontinued { DIS )

Ko Adverse Findings
(NAF)

Adverse Findings (AF)

L]

Selil explanatory.

Complaint  is  declined  without
any enquiry being needed { i on the material
sugmjllc-d by the complainant alone ).

Complaint 15 declined after endguiry

made with bhlic  authority, or
complainant. i can be by letter, ielephone or
interview.

Complaint  is  resolved to the sstisfaction of
Investigation Officer prior to an investigation being
commenoed.

Complaing i3 concluded  afier

preliminary enguiries because there

i oo prima facle evidence of conduwct described
under 526 of the Act. Consequently, the matier
does not proceed 1o investigation.

Compluints that procesd to investigation but stop
short of & finding ({ matier resolved, no wtility in
proceeding, withdrawn by complainant, etc ).

After inwvestigation, no conduct as described under
s.26 of the Act is found.

After investigation, conduct as described under .26
of the Act is found.
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COMPLAINTS AGAINST DEPFARTMENTS AND AUTHORITIES
LANDS DEPARTMENT
Breach of confidence

Two complaints dealt with during the year related to the way in which
the depariment handled objections 1o a proposed road closure. In each
case the complainants had sent writien objections (o the deparment in
response to an advertised proposal o close a road.  They were
understandably upset when, instead of receiving a response from the
department, they received a reply from the company that had applied
to have the road closed,

The complainants had not even been forewarned or notified that their
lenters of objection would be referred to a third party for comment and
they felt that the department had no right to reveal their names to the
development company. The complainants believed 1hat their privacy had
been breached and they were worried that the development company
might put pressure on them 1o withdraw their objections to the road

closure,

Enquiries revealed that the department considered the letter of objection
1o be a matter of public interest and not a private matier between the
department and the objectors, The department's normal procedure was
o send letters objecting to an application for road closure or road
opening to the applicant, o that an agreemeni could be reached
between the parties without the need for the department 10 become
involved, This procedure was aimed at avoiding referral of the matter
to the Local Land Board and at speeding up the conciliation process.
If no agreement could be reached between the parties, then the maner
would be referred 1o the Local Land Board for arbitragion.

In response 1o further enquiries by this office, the department decided
1o alter its procedures 1o ensure that objectors were made aware that
their names and addresses, together with the grounds for their ohjection,
might be referred to the applicant for the road closure (or opening), in
the hope of resolving the matter. The depariment produced new forms
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for use by the public and these now clearly state that any objection
received is a matter of public record.

WORKCOVER AUTHORITY
Like blood from a stone.

To ensure that its elients did not submit incorrect wages declarations,
a firm of accountants rang the State Compensation Board {now the
Workcover Authority) and asked for clear definitions of which payments
were subject to workers compensation. When requested to do so, the
firm put its queries in writing. The firm said in its letter that more
information could be provided if required.

The firm waited, then telephoned, then wrote again, and then
telephoned again; six months later, it received a letter from the
Compensation Board (unsigned and not even on letterhead) asking for
more information.  Understandably upset about this, the firm
complained to this office.

senior officers in the new Workeover Authority very quickly offered an
explanation (an incxperienced legal officer, understaffing and the
transition to the new authority), an apelogy and the opporiunity for the
firm to obtain an answer 10 its queries. As the matter was resolved,
this office concluded its enquiries.

DEPARTMENT OF SPORT, RECREATION AND RACING
Cance help?

A manufacturer of canoes complained that the depariment, having called
tenders for 57 new canoes for use in its fitness centres, had rejected his
Australinn product in favour of a product made in the United States,
The manufacturer claimed that the American product was inferior to his,
and he alleged that officers of the department had prepared a biased
and imaccurate comparison of the two products.
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An fmvestigation was conducted; this included a “road test” of the two
canoes in question by the intrepid Investigation Officer,

In his report on the investigation, the Ombudsman found that certain
officers of the department had demonstrated bias toward the American
product, and against the Australian one. He recommended that a full
and independent expert assessment of the two canoes be undertaken,
and that, should the Australian made canoe prove o be equal or
superior 1o the overseas product, & supply of the Australian canoes be
purchased immediately.

These recommendations were fully complied with, and extensive
technical and practical tests were undertaken.

Although the complainants product, was, after all of these tesis, still
rated as “less suitable” than its overseas competitor, several damaging
misapprehensions about his product appear to have been resolved,
More imponantly, the process of evaluation has been improved and is
now maore responsible and equitable.

BOARD OF SECONDARY SCHOOL STUDIES
HEC appeal problems

A woman who was pursuing her son's Higher School Certificate
assessment mark in General Studies wmed to the "1989 Student Guide
to the HSC Examination” for assistance, In the section dealing with
assessments, school reviews and appeals to the Board of Secondary
School Studies, the guide suggested that, if a student's school reviewed
an assessment mark, the outcome would be notified by & December
1989. If the student wished 1o appeal to the board, however, the appeal
necded to be lodged by 5 December 1969, Clearly, some students could
be still awaiting the result of a schoal review afler the closing date for
lodging an appeal. The woman complained ahout this,

Enquiries showed that the form which students had to complete failed
to make it clear how a school review could becomie an appeal to the
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board. Nor did the available lherature explain that the board would
take a flexible approach if a student was unhappy about an assessment
but was prevented from lodging an appeal in time,

The board agreed to examine the appen] procedures and these were
changed 1o allow one day between notification of the result of school
review and the closing date for appeals. As well, the board said that
it would design a new appeal form and more information would be
made available, through schools, o students who might wish o appeal.
The board, fully aware of ihe potential problems inherent in the
process, said that it was prepared to consider appeals by students who
were caught out by the extremely short time available in which to have

an assessment mark re-examined.

SOIL CONSERVATION SERVICE
Informality no longer appropriate

Sometimes formal procedures have to be applied in place of informal
practices which have developed over the years: the latter, while suitable
at one time, can often prove lo be inadequate in a changing society,
when available respurces are often in high demand.

Informal practices used by the Soil Conservation Service 1o allow
agistment on lands under its control were a case in poinl. The service
controls land around a dam near Singleton and, over a long period,
permitted farmers o agist catthe at very reasonable rates. Although a
document entitled “Conditons of Agisiment of Stock” existed, it was
never signed by either parmy of agistment arrangements, which were
organised on a "gentleman’s agreement” basis.  As well, when the service
wished to organise the movement of stock, this was done orally, usually
by telephone. This method worked well and seemed appropriate in
couniry arcas where distances between homesteads can be considerable

and the telephone is the quickest and casiest form of communication.

However, when disagreements between an agistee and the service arose
and could not be settled, the lack of formal agreements and of written
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records of requests by the service for stock to be moved left both
parties at a disadvantage. As a result of enquiries by this office in the
face of a complaint that the service was breaking terms of agistmem
conditions, the service has begun the process of developing more formal
procedures.

When the new procedures are in place all requests for the movement
of stock, or for the reduction of numbers of stock, will be in writing and
the agistment agreement will be a formal document, signed by both
parties. This will at least ensure thar both paries are sure of their
position at all times.

DEPARTMENT OF HOUSING
Intimidating Note

A Depariment of Housing tenant complained that a Tenaney Manager
had placed in her letterbox a “slanderous and intimidating™ note which
said;

-] have noticed on several occasions including today a
male person at your residence.

As [ have told you in the pase, you can have others there
BUT they muost be approved and new rebates lodged.

Please coniact me o discuss the matter as soom as
possible.

Should you not contact me I will cancel your rebate and
the longer you leave it the further we have to backdate
and the more arrears that vou will owe.

The department, in response (o preliminary enguirics, said that the
Tenancy Manager had not acted in accordance with departmental
procedures for handling cases invalving suspicion of rental fraud, The
department added:

[The] note was an inappropriate method of follow up
action. The maner should have proceeded by reference
o the Estares Management Supervisor,
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The relevant Operations Manager has fully discussed all
aspects of this manter with [the Tenancy Manager] who is
now completely aware of the correct procedures (o be
followed.

In light of the department's advice, no further action was taken on the
complaint.

Improvements undervalued

Mz T had lived in a department-owned home for a considerable time,
and had made extensive improvements and renovations 1o it.  She
withed 10 negotiate the purchase of the home under the Affordable
Home Loans Scheme, Ms T complained that, when the dwelling wis
valued prior to purchase, the full value of the improvements she had
made were included in the valuation, and only a very minimal discount

in the purchase price was offered to her.,

Preliminary inguiries were made to which the Depariment of Housing
responded with deafening silence.

When, five months after initial inquiries were made and afier many
telephone calls and reminder letters, not so much a8 an acknowledgmeant
had been received from the deparimeni, an investigation was
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commenced. An investigation officer met with the departmental officer
in charge of the case, who indicated that there was no explicit precedent
or policy to cover cases such as Ms T the delay had been caused, in
cffect, by the need to create such a policy,

With many subsequent delays and with agonising slowness, a response
was at last produced by the department, almost eight months after
inquiries had commenced, and almost eighteen months after Ms T had
commenced negotiations to purchase her home.  The department
acknowledged that Ms T's improvements 10 her bome had not been
adequately valued and said that a cheque for almost $4,000 had been

sent to her.

The final word came from Ms T, who said:

1 believe things have come to a fair and satisfactory
conclusion and I'm sure this would not have happened
without the help of your Office.

WATER BOARD
Keep that receipt?

Ms 5, a pensioner, went to the Rockdale Office of the Water Board to
pay her account. The computers, incloding the cash registers, were all
“down”; the office was full of impatient customers awailing service, and
harassed staff were making manual calculations for all transactions.

Ms § said that, after waiting a long time, she paid her account in full,
which, less her pensioner rebate, came to 5163, and she obtained a
receipt for that amount.

She thought no more of the water wntil some time later when she
received another account for “arrears” of 380, She made enquiries and
was lold that, on the day of her visit o Rockdale, she had paid only
$83. Apparently, although computer records were not available, the
Board's cash balances at the end of the day showed an 380 deficiency
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and this, in some wiay, had been traced to her transaction. Ms 5
pointed out that her receipt showed that she had paid $163; the Board
made various ripostes based on “internal financial records. The
argument escalated from there culminating in éxchange of threats of

legal action.

After Ms 5 complained to this office and preliminary inquiries were
made, the Board éventually conceded that there had been an element
of "human error” involved in the case and agreed to "waive” the SBD
“Rrrears”,

Passing the buck for non-gxistent ensements

Mr C owned land affecied by rights-of-way to provide access to an
unmade road. The road was not used because alternative access
through a public reserve was available, The Water Board had
constructed @ water miin within the rights-of-way, but had neglected 10
reale an eaiement 10 profect its inferest.

In connection with an application for subdivision of the land, Mr C and
several of his neighbours negotiated with the local council o transfer
various parcels of land to council. In return, council agreed 10 construct
a public road 10 remove the need for the access through the public
reserve.  Because this road would also obviate the need for the rights-
of-way, action was initiated 10 have them extinguished and this was
achieved in May 1989, In the meantime, Mr Cs application for
subdivision was approved by council, subject 10 a number of conditions.
COne condition was that Mr C submit to council a compliance certificate
pursuant 1o section 27 of the Water Board Act. Mr C dutifully applied
1o the baard for a certificate,

In its response, the board wold Mr C that it would require an easement
to cover the existing water main, at his expense, and that he meet oher
requirements which the board would specify in due course. It was not
until August 1989, after many telephone calls and, finally, a lener from
Mr Cs engineering consultant, that the board finally provided details of
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its requirements. These included the creation of an easement, a1 no
expense (o the board, 13 metres wide and centred over the existing
waler main; as well, Mr C was o be responsible for creating the full
extent of the easement and for obtaining the approval of all affecied
land owners, and the final plan for the proposed easement was fo be
submitted 1o the board for approval prior to lodgement with the Land
Titles Office,

Mr C, through his engineening consultant, told the board that its
requirements were unacceptable and that the easemem problem, far
from being Mr Cs responsthility, was the board’s because it had laid the
mains originally without the protection of an éasement. At the same
time he offered to provide an easement for the board across his land,
as long as the board paid the legal costs; and he suggested that the
board lizise with the oher land owners to arrange for the other
easements it required. The board did not respond and, despite a verbal
promise of an answer by the end of December 1989, had still not
reaponded at the beginning of January 1990, The consultant complained
to the Ombudsman about the unreasonablencss of the boards
requirements and about its failure 1o reply to correspondence, causing
delay which could result in the development consent for Mr Cs
subdivision lapsing.

Preliminary enguirics were made by telephone and an officer of the
board said that the board's failure to reply to Mr Cs letter was because
legal advice was being sought; in addition, the officer who had been
responsible for the matter had been ransfered. A subsequent phons
call to the officer who had been dealing with the mater brought an
acknowledgment that there had not been general agreement, at the tme,
that the requirements set out in the board’s letter of August 1989 were
justified and that these had now been reconsidered, Mr C, was, now,
only required to provide an easement at the back of his propery, in
accordance with a suggestion that he himself had made previoushy.

When this advice had not been formally conveyed to the complainant
by the beginning of March 1990, the investigation officer made further
telephone enquiries and was told that the matter had been “shifted
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sideways® for updated costings. Mr Cs engineer finally received the
board's reply on 19 March. The reply included an Additional Works
Agreement, setting out the boards new requirements: these were
substantially in accordance with Mr Cs original proposal. In a letter o
Mr C advising of the board's new requirement, the engineer, said: “"We
have the Ombudsman's offiee 1o thank for the board's change of heart”,

Whether the actions of this office actually resulted in the board’s change
of heart or simply served as an incentive for the board to get on with
doing what it had already decided 1o do, we may never know, What is
certain, though, is that the intervention of this office had a positive
putcome and the complainant was satisfied that his appeal for assistance
had achieved the desired result,

DEPARTMENT OF SCHOOL EDUCATION
Perserverence pays off

The father of a year 12 pupil a1 a state high school complained that
newsletiers issued by the Ladies Auxiliary at the school were misleading
parents of students into believing that the payment of school fees was
compulsory.  The newsletters regularly included requests that schoaol
fees and charges associated with elective subjects be paid and even ser
out procedures by which parents could claim relief from payment
because of hardship,

The Department of School Education policy on school fees emphasised
that payment of those fees which are used for general education is not
compulsory, but a matter for decision by individual parents. The policy
SLALEES

Schools should take care therefore, to ensure that circulars and
other communications to parents or guardians do not convey the
impression that school service fees are compulsory, but rather
should encourage parental support ...

The complainant objected to the clear impression being generated by
the mewsletters that the payment of all fees was compulsory. It
appeared that the Ladies Auxiliary had decided to do what it could to
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maximize fee payments. The fact that some parents would be aware of
the non-compulsory namre of the general service fees, while others
would not, created an unfair sitwation.
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The complainant tried o have this unfair sitvation corrected by contact,
firstly with the Principal of the school, then with the District Inspecior
and finally with the Regional Director. His requesis that Education
Department policy be adhered to were met, incredibly, with either a
direct refusal or a leciure on the need to use as much "influence” as
possitle in order to maximizse the amount of fees paid.  All officers of
the Department of Education that he spoke to said that publication of
the fact that some fees were non-compulsory would impede the
collection of fees. The complainant, in desperation, wrote to this office,

After a protracied investigation, the Ombudsman issued a report and
recommended that the newsletters should in future include an
explunation of the wse to which general service fees were put and
should make it ¢lear that the payment of sch fees was not compulsory,
This action was finally taken in March 1990, some three vears after the
complainants onginal representations to the Principal.  Persistence,

sometimes, pays off!
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ROADS AND TRAFFIC AUTHORITY
Pensioner concessions granted

Mr & complained that although his application for an invalid pension
had been approved and backdated by some ten months, local Roads and
Traffic Authority {RTA} staff had refused to give him a pro rata refund
of his fivesyvear ficence fee, which had been paid shorily before his
pension had besn approved.

Preliminary enguiries were made and the RTA agreed to provide a pro
rata refund of the licence renewal fee as well as a refund of the
concessiondl amount which Mr 5 was entitled 1o for his motor vehicle
registration, and apologised w Mr 5 for the inconvenience he had
suifered.

In its reply to this Office, the KTA said:

All persons who hold a Pensioner Health Benefits Card
are entitled o registration coneessions on a single motor
vehicle and an exemption from paving a drivers licence
fee. It scems that the person whom Mr 3§
approached. was  either unaware of the above or
misundersiood Mr 55 request. The Regisiry Manager has
personally ensured that all of his staff are now aware of
the policy on concessions.

UNIVERSITY OF SYDNEY
Academic impasse

In 1977 Mz A completed an honours degree at the University of Sydney.
When she moved to Britain in 1986, she asked the wniversity to
complete a4 form which would allow her gualifications to be recognised
by the British Department of Education and Science {DES)

That simple request triggered an exchange of paper between the two
institutions over more than three fruitless years. The relevant form was
completed four times during that period but, on each occasion, failed to
satisfy DES, On one occasion the university forwarded the much
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travelled form by surface mail w the wrong address, Having received
no answer 0 her most recent plea for the matter o be resolved, in
Movember 1989, Ms A complained to the Ombudsman,

Omnce this office intervened, genuing communication began between the
university and DES and, because the business hours of the two bodies
do not overlap, this involved more than one late night imernational
phone call. A brave step! Despite the new-found spirit of co-operation,
the matter still was not resobved until March 1990, when DES {who
could hardly be said to be blameless) accepted the form.

Hopefully, it might in future occur 10 both bodies that delay and
inefficiensy can often cause distress and financial hardship,

COMPLAINTS AGAINST COUNCILS

COPMANHURST SHIRE COUNCIL
Biting the duost

In 1984 the M family fled the pesticide drenched plantations of the
Morth Coast for the clean air of an inland rural community. They
purchased a large, newly subdivided lot and began to build a house with

pleasant views across the countryside.

At the time of purchase, there was a track across their land which
showed lLittle sign of frequent use, Council assured them that the track
had no official statws and they could close it off if they wished.
Reassured, they proceeded with their building plans.

It soon transpired that recent purchasers of adjacent properties wished
to use the track as a convenient access while building their own houses.
As well, they discovered that one of their neighbours, a road
consiruction contracior, wished to use the track (o gain acces 1w some
gravel pis in the hinterland, and councl itsell used the track for access
to the selfsame gravel piis, and had done 0 for two decades or more.
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The M's granted access to all of these sundry folk, but with mounting
reluctance. An ever increasing number of vehicles rattled along the track
each day, raising dust, mining washing, and exacerbating the dust related
health problems of a number of family members. A pet chihuahua met
& grisly end. Soon, a neighbourhood feud was in full spate.

Eventually, cooperation broke down completely, and the gravel
contracter and other neighbours put a development application o
council which included the dedication of a public road parallel 1o the
disputed track, but not on the M's land. Nevertheless the proposed route
was very near (o the M's house and the dust problem would in no way
diminish,

Council undertook extensive consultation concerning this development
application, including public meetings, the preparation of a oumber of
reports and consideration of written submissions from the residents,
Finally, the application was approved, subject to a number of conditions.
One of these was that the road should be szaled where it passed the
M's house. It seemed that the problem was solved, but this was not 1o
be.

Work on the road proceeded slowly and, eighteen months after the
approval had been given the developer sought amendment of the
consent conditions on the basis that, among other things:

the young man alledged (sic) to be an
asthmatic is now mearly 18 vears ofd and
could leave home any time for any number
of reasons

Confronted with this request, council reacted inm a manner totally
contrasting with their earlier policy of careful consultation, An
inspection was made withour speaking to the M's. Local rumours
concerning the pecupancy of the M family home were improperly taken
into gceount, The M's were not consulied. The condition requiring the
road to be sealed was lifted.
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The Ombudsman investigated the matter and found that councils
failure to consult when considering the proposed modification of the
development consent was unreasonable; and that the revocation of the
condition requiring parnt of the road to be sealed was based on
unsubstantiated and irrelevant considerations. He recommended that
council adopt a consistent policy of consultation, and that eouncil should
itself, and at its cost, now proceed to seal the stretch of road involved.

Cusrently, the health problems of the M's continue, and the gravel
trucks continue to roar,

WYONG SHIRE COUNCIL
Bogped down

A number of people owned land on an unmade subdivision in the
Wyong area. Most of the properties spent considerable periods of the
year underwater. In Ms M's case, there was also an outstanding rates
bill for more than $3000. Council proposed that the property be sold
1o satisfy the outstanding rates.

At the same time the Department of Planning made an offer to
purchase all of the properties for incorporation in an open space area.
The department did not pursue its original offer 1o Ms M. however,
hecause it believed that the land had been auctioned to pay for the
rates. For its part, council believed that the department was still
pursuing its original offer. In fact, nothing was happening.

The briefest of enquiries with both authorities was enough o fe-starn
negotiations. Ms M finally received an offer which included paymen
of her rates and transfer costs, as well as $2000 for her piece of swamp,

HASTINGS MUNICIPAL COUNCIL
Bubble, bubble, toil and trouble..

The proprietor of a restaurant in Port Macquaide complained that
Hastings Municipal Council had failed to take appropriate action in
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relation to drainage problems experienced at her remted business
premises. She alleged that council and its officers had;

over a long period of time, failed o ensure that a
drainage overflow problem at the premises was
permanently rectified;

ignored her requests to take proper action to make
the owner of the premises rectify the problem;

failed to ensure that a notice issued by council
under the Public Health Act was complied with;

been negligent in failing to take action 10 correct a
situation likely 1o constitute a public healh risk;
and

ignored illegal connections and modifications o the
drainage system, which may have exacerbated the

prohlem.

The complainant alleged that, on numerous occasions, sewape had
overflowed onto the restaurant floor. She had suffered significant
financial losses as a conseguence of the problem and, eventually, the
business had been forced 1o close.

Investigation was hampered by the absence of council records of visits
1w the premises by its Health Inspectors. Notwithstanding this, the
Ombudsman was able to conclude that council had;

approved  variations  from  Logal  Government
Ordinance requirements in relation to the drainage
systemm at the premises, after the work bad been
completed:

required the properly owner 10 accepl
responsibility for a reduced gradient of the
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drainage pipes from that usually required by
council, and this implied that council was
well aware of the risks associated with the
departure from its usual standards;

accepted the word of a plumber, who had laid and
later maintained the non-conforming pipes, that
defecis and blockages had been remedied. Council
had accepted the plumbers werbal advice as
sufficient evidence that the requirements of a nofice
issued uwnder the Public Health Act had been
satisfied, withou! conducting an  independent
inspection to satisfy itsell thar this, indeed was the
G,

The Ombudsman recommended that, "in future, follow up inspections
be conducted by Health Inspectors following issue of any notices
pursuant to the Public Health Act to ascertain compliance with the
nolice or otherwise, and that appropriate action, as prescribed by the
Public Health Act 1902, be taken when non-compliance is apparent.®

It was also recommended that council instruct its Health Inspectors to,
in future, make records of all inspections conducted prior 1o the issue
of such notices. Those records showld include details of the date and
time of the inspection, and any follow up action taken, as well as any
other relevant information,

Council, 1o its credit, acted quickly 1o instruct its staff to comply with
the Ombudsman's recommendations,

ROCKDALE MUNICIPAL COUNCIL
Poor records and short memories

Early in 1983, Rockdale Council twice refused applications to allow
certain premises to be used as a restaurant. The premises, one of a
group of three properties consisting of residential units and shops with
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existing commercial use rights, were situated in a residential area
adjacent o o block of home unlis.  Later in 1983 council approved an
application 10 uge two of the premises as a milk bar and take away
fisnd outlet, subject 10 no restaurant type activity being conducted and
hours of operation being restricted to 8 am to B pm, Monday 1o Sunday.
When a further application to conduet a restaurant was rejecied by
council, the applicant appealed 1w the Land and Environment Court.
The appeal was dismissed and council's case was supporied by the
evidence of a number of neighbouring residenis.

In February 1984, council informed residents of an application from the
proprietor for an extension of his trading hours,  The residents
submitied a petition to council and the application was rejected,  The
approved trading hours remained a1 8 am (o 8 pm.

An application to change the use of another of the premises 1o a take-
away chicken shop, with operating hours of % am to 9 pm, was approved
in September 1985; residents were not notified of the application.
However, a development application by the new owners, late in 1986,
for extensions to the premises was advertised and later refused by
council. Among the reasons that council gave for refusal of the
application was that the proposed changes would entrench a non
conforming existing uvse and this would be contrary o council’s longer
term planning approach for the removal of non<conforming uses. An
amended application was later submitted, advertised and eventually
approved,

The owners later sought approval to incorporate a take-away pizza
service with the existing take-away chicken shop, and to extend their
trading hours. The application was supported by two of the aldermen
and the Town Flanners report recommended that counci] approve the
selling of take-away pizzas and give favourable consideration 10 the
extension of trading hours. Mo reference was made to the non-
conforming use, nor to the issues raised in the judgement of the Land
and Emvironment Count in relation to the previpus application.
Residents were not notified of the application and, when they learned
that it had been approved, several of them complained to council.
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As a result of the residents’ objections, the matter went before council
again; the Town Planner on this occasion prepared 4 more
comprehensive report with the result that council, realising that it had
“ingdvertently” approved the extended hours, resolved to 1ake action to
amend the conditions of approval to allow for trading only between the
hours of 8 am and 8§ pm as originally approved, Council believed that
it had the power under Section 103 of the Environmental Planning and
Assessment Act 1o modify conditions of consent so long as the applicamt
who would be adversely affected by such modification was advised and
wis given the opporunity 1o show cause why the modification should
not be enforced. Council advised the Department of Environment and
Planning and the residents who had objected to the approval of the
action that it had taken,

The applicant ohjected 1o the modification and advised couneil, through
his solicitors, that he would be appealing to the Land and Environment
Court. He warned that he would be seeking compensation in relation
1o losses incurred because of the delay by couneil in advising him of the
modification.  When this advice was put before council, considerable
concern was expressed about the implications and council resolved to
seek legal advice. Residents, in the meantime, continued to send letters
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to council objecting 1o a number of aspects of the operations on the
premises, and asked that they be kept informed.

Legal advice received by council in November 1987 was to the effect
that it had no power 10 amend the consent. Council then wrote to the
applicant confirming that the extended trading hours approved in July
1987 would operate. The resident objectors 1o the approval were also
informed of the nature of council's legal advice.

Over the next few months, residents continued to complain 1o councl
about noise, smell, rubbish and parking problems and the failure of the
pizza thop to close at the approved time of 10 pm. In April 1988,
contrary 10 advice from Qs Building Planning and Development
Committee, and without notifying residents of the application, council
approved yet another application to extend trading hours o 11 pm. At
the same meeting, it refused an application from one of the other
premises to extend its hours to 9 pm, In the face of these events, one
of the residents complained 1o the Ombudsman.

Investigation of the complaint identified problems in councils filing
system; these had resulted in confusion about the exact premises
involved, difficulties with cross-referencing, and an inability to access
critical historical data. The investigation also disclosed that some of the
Town Planpers reporis o council had been inadequate and that some
of s advice 1o council had been dubious. The relevance of some of
the matters that council took into account when approving the
application for an extension of trading hours was found 1o be
questionable. These matiers included:-

comparizon with the trading hours of other
pizza shops (most of which were in
appropriately zoned areas);

o petition signed by the local State Member
of Parliament and other unaffected residents;

an unfounded opinion that an appeal by the
applicant to the Land and Environment
Court would almost certainly be successful;
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a comment that the issue of nofse was not
relevant as the area was, in any case,
affected by aircrafi noise.

At the same time, the investigation showed that relevant considerations
apparenily had not been taken into account, These included:

the residential zoning of the property;

the history of the premises, including the
judgement of the Land and Emwironment
Court;

the views of neighbouring residents;

although council had a policy of notifying
adjacent residemts of applications of the
nature made in this case and had done so
with previous applications relating to the
premises, it had oo done so in this case and
was not able o provide a reasonable
explanation for its failure o do 50,

As a result of the investigation, and following the retirement of the
Town Planner and the appointment of a new Town Clerk., council
implemented changes in its file management systems and engaged a
Records Management Consultant to undertake a full review of its
records system. It also introduced a policy of notifying adjoining
properties of applications for a change of an existing use, and
underiook to take into account all relevani considerations, should any
further application for an extension of trading hours at any of the three
premises be mode,

FORT STEFHENS SHIRE COUNCIL
Sorry about that but ..

Two neighbouring families in the Port S1ephens area became aware that
2 house being built on water frontage land hetween their homes and
outstanding ocean views was going to be 10.5 metres high, in an area
where 8§ metres was the maximum height permitted under the local
planning instrument.
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They wondered how on earth this eould be and went to the council 1o
complain. They discovered that "a mistake” had been made and that the
approval given for the building, in fact was "illegal.” A council building
inspector had given approval for a two-storey, brick veneer and tile
building with a pitched and gabled roof, to be buill on absolute water
frontage land, without referring the matter 10 council.

This incredible situation had come about because in the Port Stephens
Shire, prior to December 1987, no height restriction had been imposed
on  two-storey dwelling houses erected in residential zones. In
December 1987, however, a new Local Environmental Plan (LEF) came
into force. The LEP specified a height limit of 8 metres for gl
dwellings. As well, it delegated to building inspectors the authority to
approve building applications provided that the height of the proposed
building did pot exceed 8 metres. However, for buildings higher than
& metres, the LEF required a development application 1o be properly
submitted and to be considered by councl in accordance with the
provisions of the Environmental Planning and Assessment Act.  This
procedure had not been followed,

The building inspector who had given building approval for the house
in question had acted under the old planning instrument and had failed
to take inlo account the new provisions contained in the LEP.
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When it wos realised that a mistake had been made in granting the
building approval, the council adopted something of a "head in the sand”
attitude.  Council staff told the complainants that, even though a
mistake had been made, nothing would be done about the building:
even worse, they said that couneil would request the owners to apply for
development approval for the “illegal® building, and that such approval
would be given retrospectively.  The complainanis believed that the
situation made a mockery of the concepts of consultation with affected
partiez and detailed consideration by council, so they complained to the
Ombudsman.,

The Ombudsman's investizgation showed that soon after the introduction
of the LEP in December 1987, a briefing session to explain s
provisions to council officers had been held and a memorandum had
been circulated by the Deputy Town Planner.  However, neither the
briefing session nor the memorandum mentioned the change in planning
rules which limited the height of dwellings to 8 mewres, Nor had the
effects of the LEP on the ability of building inspectors 1o approve
building applications under delegated authority been  adequately
explained. In fact, the memorandum from Council's Deputy Town
planner incleded 1the senence:

There will be no need in the fulure 1o refer Building Applications
for single dwellings to the Planning Department for comment.

The failure of the Deputy Town Planner to properly inform staff of the
changes and their effect was compounded by the failure of the building
inspector 10 familiarise himself with the new LEP, even though he
would have o aet in aeeordance with it on an almost daily basis when
exercising his delegated authority to approve building applications.

The Ombudsman's report recommended that Port Stephens Shire
Council seek legal advice about appropriate ways for it to require an
alieration to the roof line of the building concerned, even if this meant
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seeking an order from the Court. As well, the Ombudsman
recommended that council meet the cost of any necessary alterations.

To date, council has given no indication that it intends to act in
accordance with the Ombudsman's recommendations,

In fact, its most recent advice was thay council had resolved 1o “procesd
to amend Local Environmental Plan, 1987 to remove the height
limitation which applies to one and two siorey buildings.”

The Ombudsman is considering whether he should make a repont to
Parlizsment about the matter.

WOLLONGONG CITY COUNCIL
The long path to success

For two years, Mr H complained to Wollongong City Council that
adjoining neighbours had encroached upon a public pathway leading to
a nature reserve near his home to such an extent that very few
members of the public used either the walkway or the reserve itself. Mr
H wished to walk his dog in the reserve, but said that the various
encroachments made him feel as though he was trespassing on privale
property rather than walking on public land.

Council made soothing noises 1o Mr H but the offending encroaching
structures; - a feénce, an incinerator, a barbeque, and a pile of bricks
remained. So Mr H finally complained o this office about councils
inaction.

An extended series of preliminary inguiries, site inspections and
discussions took place. Many times, when council proposed various
actions acceptable to the complainant it appeared that the matter had
been resolved. However, with the stately regularity of the change of
seasons a further lener from the complainant would arrive at the office,
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advising that the promised action had not evenivated, and inguiries
would resume, Formal investigation commenced in May 1989

After much further correspondence, a further inspection by this affice,
and a site mecting of counciliors, councl staff, the complainant, his dog
and the encroaching neighbours, a compromise was finally hammered
out whereby a clear "rustic® pathway and steps were 1o be constructed
into the reserve; the pathway was 1o partly traverse the land of one of
the adjoining landowners, who agreed to pass title of this portion of his
land to council in exchange for the land upon which he had already
built his garden. The cost of all work and legal expenses were 1o be
borne by the adjoining landowners,

The matter now appears 10 be resolved and the Ombudsman's
investigation has been discontinued.

WOLLONDILLY SHIRE COUNCIL

Messy business

The managing director of a company in the business of supplying
aerated sewage treatment systems complained that eouncil had failed o
act impartially when dealing with applications for approval of the system
or in monitoring the servicing of the systems, The complainant also
alleged that council and its officers had harassed his company and that
a council employee, Mr X, had engaged in improper dealings with both
his and another rival company,

The Ombudsman investigated the complaint and an inguiry was held for

this purpose.

Approval for ils design of an aerated sewage treatment system, o
relatively recent invention, was granted 10 the complainant’s company in
April 1985, In Wollondilly Shire the number of the company's systems
being installed increased rapidly. For example, in 1984 only 7% of 519
septic tank applications involved this system; 659 of 376 applications
received by council in 1989 involved it
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Following his investigation, the Ombudsman found that the councils
practices in relation to monitoring and servicing of the systems were
inconsistent. This was mainly because the systems had only recently
come fnto use and council's practices had developed on an "ad hoc®
hasis. As well, although the Department of Health had approved
servicing of the septic units by any person approved by the local
authority, the position concerning the modification of one manufacturer's
units by another was far from cleas, and the department had not
formulated clear guidelines in that regard.

This was of spme importance, because Mr X had admitted that he was
“involved” with a rival company as a "service consultant®. The rival
company was run by a former employee of the complainant and he was
familiar with Mr X through his previous dealings with him. Mr X zaid
that he had assisted the rival company to improve ils system.
Furthermore, the rival company had modified the complainant’s systems,
and the complainant alleged that Mr X was soliciting this modification
work for the rival company, The investigation, however, did not find
any convincing evidence that Mr X was a paid agent of the rival

company.

The Ombudsman recommended that council agitate to have relevant
regulations and guidelines amended in such a way that they would deal
mare  effectively with contemporary domestic  sewage  treatment
technology.

In relation 1o the general allegations against Mr X, the complainant
gave evidence that Mr X had called him on the telephone, claiming that
he usually obtained a fee for recommending to ratepayers the unit made
by the complainant's company. Mr X said that the fee was obtained
through the former employee of the company (who was now involved
with the rival company). In fact Mr X claimed that, pursuant to these
arrangemenis, he was still owed 5300, The complainant sud that he
had paid this amount 1o Mr X.
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Mr X, at the time, was the council's District Health and Building
Surveyor, and part of his job involved giving advice to ratepayers who
were contemplating the purchase of septic systems.

The Ombudsman found that Mr X had demanded and had received the
sum of 3300, and he recommended that councl refer the matter to the
police for consideration of possible criminal proceedings against Mr X,

The Ombudsman also recommended that eouncil eonsider whether it
should dismiss Mr X. However, Mr X resigned from council before the
Ombudsman's finnl report was issued,

At the time of writing, council has refused to refer the matter to the
police and the Ombudsman is obtaining legal advice in relation to the
councils refusal w do so.

FREEDOM OF INFORMATION AND THE OMBUDSMAN

As explained elsewhere in this repon, the Ombudsman has a dual role
under the Freedom of Information Act. On the one hand, he is bound
by the Act so far as the release of information s concermed; on 1the
other hand, he has the role of investigating complainis abour freedom
of information decisions made by other government agencies. This is

known as "external review®,

Two cases dealt with during the year illustrate the Ombudsman's
different roles under the Act

Yes, we have no documents.

The release of mformation from the Office of the Ombudsman is
governed by both the Ombudsman Act and the Freedom of Information
Act, The extent of information that the Ombudsman can release, and
the people 1o whom that information can be released, differs depending
on which Act the Ombudsman 8 operating unGer at the time the
information is sough,
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Because of the secrecy provisions of the Ombudsman Act, the
Ombudsman is able to provide information about an investigation 1o
very few people. In general terms, apan from reporting to the
responsible minister, and to Parliament as required, the Ombudsman, in
most cases, gives information about an investigation only to the
complainant and the government authority complained about, and then
only where he thinks that o do so will assist his enguiries and enable
him to discharge his functions.

By comirasi, under ithe Freedom of Information (FOI) Act, which
commenced in July 1989, any person has a right of access 1o documents
held by the Office of the Ombudsman, Under that Act, however,
documents which are in the possession of the Ombudsman, but which
were created by other New South Wales government agencies are
deemed 1o be held by the agency which created them, and not by the
Ombudsman. Consequently, the Ombudsman cannot give access to
those documents under the FOI Act. A “person” is defined in the FOI
Act as including bodies corporate and bodies politic and, as & result,
local and other public authorities may apply for access 1o documents
held by other government agencies.

In 1990 Mulwaree Shire Council applied to the Ombudsman for access
1o documents relating 1o an investigation, then being conducted by the
Ombudsman, of a complaint inte the council's activities surrounding a
development application.

Council applied for copies of notes taken by investigation officers during
an interview with the Shire Clerk and for copies of all material supplied
to the Ombudsman by the complainant. The Shire Clerk had previously
requested a copy of 2 "ranscript” of the interview, and the Ombudsman
had informed him that no “transcript™ existed, but the information
obtained would be incorporated into his final report on the investigation.
The investigator's notes of the interview were, however, supplied in full
by the Ombudsman's FOl Officer.
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The complainant in this mafter, Mr M, had underiaken considerable
research into the matters giving rise to his complaini and, to support his
letters of complaint, had supplied the Ombudsman with a considerable
number of documenis. Those documents included copies of documents
and cosrespondence, created by council itself, as well as copies of
correspondence with other government agencies.

Many of the documents had been supplied 10 council for comment
during the course of the Ombudsman's enguiries. Under the FOL Act,
however, the Ombudsman's Odffice was unable to give the council access
10 documents created by government agencies other than the
Ombudsman:: not even those documents created by council itself, or
documents that had already been provided to council in the course of
the investigation!

The Ombudsman's FOU Officer made a determination in relation to
documents that had been provided by Mr N and which had mot been
created by other agencies and decided to release virtwally all of them,
some T4 pages. The material not released fell inle two exemption
categories and, in all, amounted to approximately one page of
information.

Most of the information not released was exempt because its release
would prejudice the investigation of possible contraventions of the law
bv council. The remaining exempt maiter had been obtained in
confidence and, it was decided, its release would prejudice the funare
supply of such information, and was contrary to the public inlerest,

The council was dissatisfied with the decision 1o refuse access to the
exempd information and sought an inernal review of the decision, as it
was entitled 1o do under the FOl Act. Council also requested that a
hearing planned as part of the Ombudsman’s investigation under the
Ombudsman Act be posiponed until the review had been completed,
The Ombudsman refused to grant a postponement of the hearing on the
basis put forward by council, but did grant a postponement to allow
council more time to prepare for the hearing.
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In its request for an internal review, the council argued that it wis &
denial of natural justice not to provide it with the opporunity to
consider all of the evidence to be called against . Council also
claimed that it knew the identity of a "secret informant” - naming one
af its own councillors - and said that the councillor had no objection 1o
the Ombudsman supplying the council with that information. After
internal review, all information, with the exception of information which
might identify the “secret” informant (who was not the councillor named)
was supplied 1o council.

Complaints resolved

This office does not investigate all of the complaints it receives.
Preliminary enquiries are usually conducted 1o decide whether or not an
investigation is warranied. Many complaints are resolved at this stage
without the need for formal investigation.

In 1989 the University of Newcastle, the Hunter Institute and the
Mewcastle Conservatorium were amalgamated into the new University
of Newcastle, The former university council ceased to exist and a new
university council was formed, called the Interim Council. The Interim
Counecil consisted of five ex officio members and 15 members appointed
by the Minister for Education and Youth Affairs. Prior to the
amalgamation, the then minister, Dr Metherell, had stated in parliament
that he would obtain the advice of the chief executive officers of the
existing institutions before appointing members to these interim
governing bodies.

When the Interim Council was appointed on 1 Seprember 1989, its
composition caused local controversy, particularly as there were no
women appointed 1o it In his defence, the minister's office was reported
in the local media as saying that no women had been nominated by the
chief executive officers,

Mr 5. made an application, under the FOI Act, for a copy of the
letter(s) containing the advice of the vice chancellor to the minister
regarding the composition of the Interim Council.
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It was determined that the subject document was an exempt document
in accordance with Schedule 1, Clause %{1)}a) and (b). This is the
exemnption clause relating to internal working documents. In accordance
with the FOI Act it was determined that access could be given to a
copy of this document from which exempt matter was deleted. In this
instance, the names and designations of those persons put forward to
the minister, but who were not appointed to the Interim Council, were
deleted. Therefore the document released under FOI did not clarify
whether or not the names of any women had been put forward.

The arguments presented to justify the refusal of access o parts of the
documants were !

it would be contrary to the public imerest to release the
document in full as release would or could be reasonably be
expected o]

(1} damage the necessary understanding of
confidentiality berween the minister and his
advisers; and

{2)  deter suitable candidates from public office
by the public discussion of proposed
appointments  of named  individuals,
particularly in the event of certain candidates
not being uliimately appointed.

In the course of preliminary enquiries the university provided this office
with a full copy of the subject document. A meeting was held at the
university to discuss the determinations with the decision-makers.

Enguires had revealed that the names of all persons that had been
elected 10 the previous university council had been put forward in the
vice chancellor’s advice to the minister. Further it was revealed that
copies of the document subject of the FOI request, were distributed and
discussed a1 a special meeting of the university council on 20 Seplember
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1989, The document, however, was oot tabled and copies of the
document were collected at the end of the meeting. In attendance at
that meeting were most of the people whose names had been put
forward in the advice to the minister. Information was received that a
number of the people named in the document, who were not ultimately
appointed to the council, did not object to the release of this

information.

In light of the above information, the vice chancellor acceded to a
further release of information. He agreed to release the names of those
people who had previously been elected to the university council as they
had already subjected themselves to public scruting, This included the
names of several women, The vice chancellor subsequently provided Mr
§ with a copy of the document from which only two names were
deleted,

At this stage Mr 8 informed this office that he had received sufficient
information to meet his purposes. It was decided that there was no
utility in persuing the matter furiher.

COMPLAINTS ABOUT THE DEPARTMENT OF CORRECTIVE
SERVICES

Diabetic problems

A diabetic prisoner complained about the discontinuation of the practice
of providing & supplementary diet 1o diabetics. He said that the
termination of this practice had caused his health 10 deteriorate.

The Department of Corrective Services has the responsibility to
adequately feed prisoners and 1o care for their health, This latter
responsibility, in effect, is discharged by the Prison Medical Service.
Enquiries with the service showed that the prisoner had sufficient access
to & variety of fopds 1o properly balance his die. Additionally, there
wis no “across the board” supplementary diet for issue to diabetics. On
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that basis, it appeared that the complaint did not warrant formal
imvestigation.

However, information later supplied to this office suggesied that the
prisoner’s access to food, and particularly his ability to withhold certain
partions for in-between-meal snacks, was hampered by local gaol orders.
Enquirics were made once again with the Prison Medical Service. The
director of the service suid that a recommendation had been made 10
the Director-General of the Depariment of Corrective Services, for the
reintroduction of supplementary diets for diabetics.

This office ook up with the Director-General the delay surrounding the
implemeniation of the director’s recommendation. Finally, afier four
months, all prison superintendents were directed to ensure that diabetic

inmates were issued with dietary supplements.

Ombudsman’s letiers privileged

A prisoner complained that mail from this office sent to him ai his
home address, but redirected to him at Long Bay had been opened by
prison officers. He said that when he raised the matter with a senior
prison officer he was told that, unless letters from this office were

accompanied by a specific request for privilege, they could be opened.

This statement, if it was made, was clearly in error in thar it
contravened the provisions of Prison Regulation 118 (Z). The matter
was laken up with the Director-General of Corrective Services and he
was asked to consider issuing a suitable reminder to staff concerned
with prisoners’ mail

In his response, the Director-General apologised for the incident and
safd that he had ordered that a notice be inserted in the depariment's

Information Bualletin which is circulated to all officers,

The relevant notice appeared in the bulletin of 16 May 1990 and said:
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- | wish to take this rtunity to remind all officers,
especially those imvodwed in the handling of mail, of the
provisions of clavse 118(2) of the Prisons (General)
Regulation 198%,

There is provision in clause 118(3) for 2 Member of
Pariament or a qualified lawyer 1o send a letter to a
prisponer in a sealed emvelope, accompanied by a letier
pddressed to the povernor of the prison which indicates
that privilege is claimed in respect of the leter in the
sealed envelope. However, there i5 no such provision in
clause 118(2), The Regulation clearly states that any letter
addressed o a prisoner by any of the authorities listed in
clause 118{2) is privileged in terms of that clouse, and
there is absolutely no requirement that any accompanying
letter be sent.

Officers should therefore carefully note that, unless they
have the prisoners authorisation, they must not open,
inspect or read any letter addressed to a prisoner by the
Ombudsman, the Commonwealth Ombuodsman, the Judicial
Commission, the Mational Crime Authority, the State Drug
Crime Commission, the Independent Commission Against
Corruption or the Privacy Committee of New Soath Wales,
They may only open, inspect or resd any such lewer if the
prisoner chooses to authorise them io do so, and they
have no power to require the prisoner to give such
authorisation.
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Problems with release

Prior to September 1989 when the Sentencing Act 1989 commenced, it
had been traditional for prisoners who were to be released during the
Christmas period to receive a "Christmas remission”, This enabled
prisoners 0 be released before the Chrisimas public holidays began so
that they could arrange to apply for social security benefits,. However,
all remissions were abolished under the Sentencing Act. As a result,
prisoners due to be released on poblic holidays would ot have
immediate access to financial assistance from the Depariment of Social
Security.

A prisoper from Oberon Afforestation Camp complained that, because
he was due for release on Christmas Day, he would not be able to
receive benefits from the Department of Social Security until after the
public holiday pericd, He claimed that he bad no aliernative means of
support. His siwation was aggravated by the isolation of the camp.

In response to enquiries made by both the Official Visitor to the camp
and this office, a pilot programme was inirodeced at Oberon
Afforestation Camp in December 1989, Under this programme, a social
security field officer attended the camp to interview prisoners due for
discharge during the following fortnight. Social security benefits, in cash,
were then paid to inmates on the day of their discharge.

COMPLAINTS AGAINST POLICE

Alleped assault

A woman complained to police that a man who had been iovolved in
a motor vehicle accident with her had abused her and had maliciously
damaged her vehicle. This had been witnessed by another person who
was able 10 corroborate the woman's claims,

Several days later, two police officers went to the errant driver’s home
and spoke to him at the fromt of the premises. One of the officers
outlined the nature of the complaint to the man who said that he
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wanted to call his solicitor. The police officer then told the man that
he wis under arrest and took hold of his arm. The man broke away,
ran inside the house, and tried 1o close the door behind him. The
police officers pursued him and, after a struggle, handcuffed and placed
him in the police vehicle. The man's wife and twelve year old son were
present during the incident.

The man later complained that the police had assaulted him.
The man was later charged with causing malicious damage, assaulting
police and resisting arrest; he was comvicted on all charges,

Although there were no independent witnesses to the alleged assault, the
mans own statement to the investigating police did not assist his cause.
Al one point he said:

- they wers trying to arrest me and 1 was
trying to get out of it

The man'’s son said that his dad had thrown the first punch because the
police were pulling him.

The only obvious injury that the man bad received was a cut to the
head which required wwo sttches, According 10 the police, this had
occurred during the struggle 1o arrest the man,

In considering the man's complaint, the Ombodsman had the benefit of
being able to refer to comments made by the Magistrate during the
proceedings against him. The Magisirate said:

Mr J is guilty on his own evidence and the
evidence of his wife. He was told he was
under arrest, he broke away, ran inside, and
the Police were entitled to go inside after
him., He quite cleardy resisted to the extent
of a violent assanll. All injuries suffered by
him were his own fault, he should have gone

quietly.
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The Ombudsman provided the man with all of the material disclosed by
the police investigation and sought his comment. The man neither
withdrew nor modified his allegations; he simply failed to reply to the
Ombudsman at all,

The Ombudsman was confident of his ability to determine the truth of
e matter, and, on the evidence, he was satisfied that the alleged
assault had not occurred. He therefore found that the complaint was
not sustained.

Bad driver, big shock

A taxi driver complained that a police officer had assaulted him and
had damaged the taxi cab he was driving by breaking the drivers
window. The complaint was initially investigated by the Police Internal
Affairs Branch and was found to be not sustained.

The Ombudsman decided 1w reinvestigate the complaint and, for this
purpase, held an inguiry,

The raxi driver told the inguiry that his "vacant® 1axi was stationary at
the pedestrian lights outside the Hilton Hotel in George Sireet. He
looked in his rear vision mirror and saw a man getting out of a yellow
car which had pulled up behind him. The man approached the driver's
door of the taxi, said "You don't know how 1o drive® and then struck
the glass area of the driver's door of the cab. This caused the window
and the rear vision mirror attached to the door to break.

The wd driver said that he was showered with broken glass and
suffered facial injuries, but he got the registration number of the other
vehicle. He repored the incident at the Rocks Police Station and it
was asceriained that the driver of the yellow car was a police officer,

The police officer had evidence that the taxi had swerved into the lane
in which he was travelling and he had to 1ake evasive action in order
o avoid a collision. He said thay he go1 out of his vehicle, approached
the taxi and tapped on the driver's window, The taxi driver had opened
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the door and a brief conversation had ensued, During the conversation,
the police officer said he was holding onto the wop of the open door
and, when the taxi driver gave the hard jerk he let it go. At that point,
he snid, the window "just fell in®

The Assistant Ombudsman who heard the evidence believed the taxi
driver’s wersion of events to be the more credible and he found the

complaint sustained.

The Ombudsman in his report recommended thal urgent independent
legal advice be sought on the guestion of criminal charges being
preferred against the police officer, that the taxi driver be paid $1000
compensation for the injurics that he had suffered and that the owner
of the taxi-cab be paid compensation sufficient to cover the cost of
replacing the broken window,

Independent legal advice obtained by the police depariment was to the
effect that insufficient evidence esxisted to support criminal charges
against the police officer who was later discharged as medically unfit
from the Police Force.

At the time of writing the question of compensation was still being
comsidered by the Minister for Police,
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Mystery assailant

Early one autumn morning, a council officer, after several previous
unsuccessful efforts to serve & writ of execution on the managing
director of a company, tried yet again, The door to the premises was
unlocked so he walked in, only 10 be greeted by the managing director
who asked him 1o leave. He noticed another man standing a few
metres away and identified that person as a police officer,

Because he did not have the writ with him he left, returned (o his
office, obtained a copy of the writ and went back to the premises.
Again the door was unlocked and, again, he walked in. This time he
was confronted by the man he had noticed on his earlier visit. The
man told the council officer 1o get out. The officer tried 1o talk w the
man byl received no replies o his questions, The afficer then told the
man that he believed him to be a police officer. The man neither
confirmed nor denied this, The council officer was then pushed, or
guided, (depending on who is telling the story) from the building,

That same day, the councl officer made a statement in which he
complained that he had been assaulted by a police sergeant.

When he was later interviewed, the council officer said that he had
never actually seen the sergeant whom he identified as his assailant, and
that he had hased his identification and complaint on:

the refusal of the person confronting him on
his second visit w0 the premises to confirm or
deny his suggpestion that the person was a
police officer;

a business association bepween the police
sergeant nominated as the assailant and the
managing direcior of the compamy;

telephone conversations he had with the

police sergeant.

The council officer conceded that he had no direct evidence 1o support
his asgertion that the sergeant was his assailant,
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The police investigation of the complaint obtained evidence from three
people who said that they had been the only people present at the
premises when the council officer visited. None of these was the police
officer nominated, and ome of them said that it was he who had
“guided” the council officer from the premises. Evidence obtained from
the sergeant and from his work colleagues indicated that, on the day
and at the time at which i1 was suggested the assault occurred, the
sergeant had been some 150 kilometres away from where the assault
occurred.  One might think that sufficient evidence existed to enable a
reasonable person to have some confidence that the sergeant nominated
had not been present at the scene of the assault.

Deespite this the council officer maintained that his identification of the
sergeant as his “assailani” was correct and he expressed the view that he
was the only person providing & correct version of the events that had
occurred,

The Ombudsman determined that the complaint was not sustained,
Owerkill!

A couple complained that a policewoman came to their home while she
was on duty and in uniform, and "served” on them a "Motice of
Demand™ which related to a business dispute between the couple and
the policewoman's mother. The policewoman had been accompanied by
three other police officers and the couple said that the presence of so
many police had cavsed them 1o feel that they were being harassed.

The couple also alleged that one of the police officers had beni down
and looked under motor vehicles parked in the front yard of the
couple’s home. He had then stood up and, looking at the front door
of the house, had formed one of his hands into a fist and punched it
into the open palm of his other hand. The couple claimed that those
actions had added 1o their fecling of harassment,
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The police investigation found the aspect of the complaint relating to
the service of a civil notice 10 be sustained; so far as the allegation of
harassment was concerned, the police said that there was insufficient
evidence 1o warrant a sustained finding.

The Ombudsman reinvestigated the complaint during which the
policewoman admitted that she had served the “Notice of Demand
while in uniferm and while on police duty.

The Assistant Ombudsman who conducted the reimvestigation found that
the second constable had punched the fist of one hand into the open
palm of the ather, and this action had caused the couple o feel
harassed.

The reinvestigation also found that the second constable had untruthfully
recorded in the relevant police motor vehicle log book that he had gone
to another location on the day and at the time in question and that he
had made no reference whatsoever (o the incident.

S0 far as the other police officers were concerned, the Assisiani
Ombudsman toek the view that they had been unwittingly led into the
incident by the policewoman,

The Ombudsman adopted the Asustant Ombudeman’s findings and
recommended that the policewoman and the second constable be
paraded and counselled, Those recommendations were complied with.

Fassing the buck

A man complained that, among other things, be had been held in police
custody unnecessarily. Folice had arrested him and had taken him to
the local police station, A constable was in charge of the station on the
day in question and he discovered that a warrant existed for the man's
arresl. The constable arranged 1o ger a copy of the warrant before he
placed the man before the court. Because of delay in obtaining the

copy of the warrant, the man was kept in custody overnight.
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The police investigation of the man's complaint disclosed that it had not
been necessary for the constable to get a copy of the warrani before
placing the man before the court and that his detention in custody had
been unlawful. The constable said that he had nod known that he did
not need a copy of the warrant and he explained that, at the tme, he
had only eightecn months experience in the service.

The police investigator recommended that the constable be paraded and
counsclled. His report was reviewed by a chief superintendent and by
the Region Commander's office; all agreed that the blame for the
incident should lie with the constahble.

When this office reviewed the case, it found that the inexperienced
constable had been left in charge of the station, without any supervision,
while more experienced officers were out performing duties in patrol
cars, The patrol commander was also absent from the station but had
made no arrangements for the proper supervision of the station, or of
the constable, before he lefi. Even though two sergeants of police were
on duty at the tme (one out in a patrol car and the other on restricted
duties in an office a1 another location), neither of them had been
directed, nor had felt the need, 1o check on or supervise the consiable
throughout the course of the day, The constable had been placed in
circumstances where he could err, simply because the patrol commander
had failed to arrange for his proper supervision, a task in which the
sergeants on duty that day also had an obligation to take an active part.

All senior police involved in the matter appeared to take the view that
responsibility for the error that had been made lay solely with the
constable; there appeared to be no recognition of the fact that lack of
proper supervision had plaved an important parl.  Senior police
appeared content to fix blame at the lowest paint, and to be unwilling
to acknowledge the responsibility atnached to command rank.

This office concluded that the Police Department had failed to make
senior officers adequanely aware of their responsibilitics.  The
Ombadsman recommended, among other things, that disciplinary action
be taken against the two sergeants; that the Commissioner issue
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instructions regarding the adequate supervision of police stations in the
ahsence of patrol commanders; that future police investigations address
the issue of whether management deficiencies had led o the conduct
being investigated; and that police statements of duties be amended to
show clearly the responsibilities anached to the position 1o which such
statemenis refer.

Because the patrol commander concerned had retired from the service,
no recommendations were made about his condoct

At the time of writing, all of the Ombudsman's recommendations have
been or are in the process of being complied with.

Police action olten suiMicient

On some occasions, even though a complaing against police is found o
be sustgined, the Ombudsman makes no recommendations, This is
usually becapse the Police Department has already taken appropriate
disciplinary or other action against the officer or officer's invalved, or
becanse the action taken by police, although technically improper, was
taken in good faith.

Three complaints dealt with during the year illustrate the types of
complaints that fall into this category.

In the first matter, o man was arrested and charged in December 1987,
A considerable amount of the man's property was taken into police
possession and entered in the exhibit book at the local police station,
A black plastic folder belonging to the man, and which comtained an
exntensive personal history and some personal documents, was taken from
the police station by two police officers (one of whom later left the
force) when they wenl 10 have an evening meal,

When the police returned 1o the police station after their meal, it was
closed. They returned to Sydney, with the folder in their possession,
and i was not until April 1988 that the folder was returned o the
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man's solicitor, The man complained about the delay in returning his
folder o him

The Ombudsman found thar the action of the police officers in
removing ihe folder from the police station and in delaying its return
1o the man was unreasonable, and the complaint was held 1o be
sustained,

Because the Ombudsman was satisfied that there had been no intention
to permanently deprive the complainant of his property and because it
had been returned to him, no recommendations were made regarding
action against the police officers involved.

In the second case, a motorist complained that he had been stopped by
the driver of a police car for driving in a manner that the police officer
himself had driven. The Police Department decided to try to conciliate
the motorist's complaint and he made a statement withdrawing his
complaint; this was sent to this office by the Police Department.

The motorist, Mr 5, hewever, also wrote to the Ombudsman. He said
that all he had signed was a blank form; the Senior Sergeant attempting
1o conciliate the matter had said that he would write on the form that
the motorist wished 1o withdraw his complaint,

The motorist’s claims constituted a new complaint. The complaint was
investigated and was found to be sustained because the Senior Sergeant
admitied that he had the motorist sign a blank statement form.

The Police Department directed that the Senior Sergeant be paraded
before his Distriect Commander and be severely reprimanded. The
Ombudsman was satisfied with that action and he made no further

recommendations.

The third case concerned a probationary constable who, in order 10
obtain an air ticket from a domestic airline without having to pay for
it, pretended to be an emplovee of American Airlines.
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The probationary constable admined that he had signed for the ticker
in a fctitions name and had placed that name upon, and had signed, a
Mew South Wales Police Identification Certificate. The complaint, of

course, was sustwined,

The Deputy Commizssioner of police told the Ombudsman that the
probationary constable had been comvicted of "concur in making a false
statement” and that be directed that the probationary constable be
dismissed from the Police Service.

Given the action that had already been taken, the Ombudsman made
no further recommendations,

A different sord of police harassment

The complainant was employed in a clerical capacity at a suburban
police station. One evening, when she was alone in the station, an off-
duty sergeant from a neighbouring police station entered and asked for
a telephone book, While she was looking for the telephone book, the
sergeant approached and stood very close to her causing her 1o lean
backwards, away from him, until she was leaning against a desk. The
sergeant then leani ower the 1op of her, pressed his legs against her and
made a pumber of offensive and lurid suggestions,

The complainant said that there was a strong smell of alcohol on the
sergeant’s breath, and she believed that he was “extremely inebriated”,
The complainant immediately made a verbal complaint about the
incident to a senior constable on duty at the station, She did mot, at
that time, make a written complaint or ask that any action be taken
against the sergeant,

Several weeks later, the complaingnt was once more working the
evening shift, when the sergeant attended the police station again, This
time he was in full uniform and was accompanied by wo civilians who
wished to report a theft. The civilians remained on the public side of
the reception counter while the sergeant walked arpund it and stood
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beside the complainam. He asked the complainant 1o help him by
typing a Police Incident Feport while he obtained details from the
civilians. The complainant agreed.

After a few minutes, the sergeant said “Oh I've dropped my pen”, and
he knelt down behind the counter, out of sight of the civilians. He
grabbed the complainant’s ankle and ran his fingers up her leg to the
knee, The complainant said that she was surprised by the sergeant’s
actions and she moved away from him, sliding the wypewriter with her
along the counter top. The sergeant partially stood up and then said,
"Oh I've dropped it again”. He crouched back down behind the counter
and, again, ran his hand up the complainant's leg. Onee more the
complainant moved away from the sergeant.

The sergeant stood up and, in the presence and hearing of the civilians,
said;

"You must be a randy, racy, raunchy litile thing....You are
a randy little thing™

The complainant again moved away from the sergeant, sliding the
typewriter with her.

The sergeant made a number of other distasteful comments to the
complainant, She continued 10 move away from him until, eventually,
she had moved so far along the counter thar she was pressed against a
wall. At that time she told the sergeant to complete the form himself,
left the station area and reporied the incideni o the Patrol
Commander.

The complainant said that she was particularly embarrassed that the
incident had taken place in front of members of the public., Later tha
night, in fact, one of the civilians who had witnessed the incident
contacted her to talk about what had happened.

As a result of the Police Department's investigation the sergeant was
charged with two counis of assaulting the complainant. He was

convicied and fined 3200 in each case. Ko departmenial action wos
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taken against the sergeant because, by that time, he had been dismissed
from the Police Force following a separate conviction for indecently
assaulting a female police officer.

The Ombudsman in finding the complaint sustained, decided that there
was no utility in pursuing the matter and took no further action.

The case of the wounded dog

In February 1988 the Executive Director of the Royal Society for the
Frevention of Cruelty to Animals (RSPCA) in New South Wales
complained to the Commander at Dubbo Police Station about the
actions of a police officer while destroying a dog. The complaing was
supporied by a report prepared by an RSPCA Inspector,

The Inspector's report concerned an incident that oocurred In Gillgandra
on 21 January 1988, which involved a constable of police and a council
employee, when a dog was destroyed after being shot by the constable
and then struck on the head a number of times by the council
employee, A summons had been issued by the RSPCA against the
council employee for Aggravated Cruelty 1o an Animal pursuant to
section & (1) of the Prevention of Cruelty to Animals Act.

The conduct of the constable that concerned the RSPCA and caused the

complaint was ;

the distance from which he had attempted to
shoot the dog;

the danger that the constable had posed 10
the public when he had attempted 1o shoot
the dog;

the number of shots that the constable had
fired:

his failure 10 prevent an act of aggravated cruelty by the
council employee, which had occurred no more than one
metre from where the constable had stood and watched:

his failure to ensure that the dog was dead
after the incident;
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his failure o adminisier a final and Fatal
"head shot” 1o the dog;

that police officers, in an attempt to pervert
the course of justice had interfered with the

Inspector's enguiries.
A copy of the complaint was sent to the Ombudsman in March 1988,

The Police Department conducted some preliminary enguiries intg the
matters complained of and subsequently determined that a full
investigation was required. The Acting Divisional Commander of
Mudgee Police conducted an investigation into the following issues:

1} that the constable had aided and abetted the
council emplovee in the creel ill treatment of
a dog;

2} that the constable had hindered the RSPCA
Inspector in the execution of her duty.

The Acting Divisional Commander found the first issue of the
complaint to be sustained and the second issue 1o be not sustained. He
eoncluded, however, that the constable had net intended to be cruel to
the dog. In his letter to the Ombudsman in July 1988, the Assistant
Commissioner (Review) endorsed the conclusions reached by the Acting
Divisional Commander, He said that he had directed that the constable
be paraded before his Divisional Officer and that he be counselled
about the correct way 1o destroy a dog.

The Deputy Ombudsman considered the Acting Divisional Commander's
report but found it to be deficient, because in respect of the second
issue, a vital witness, another RSPCA inspector, who was in a position
10 offer corroborative evidence, hod not been interviewed, The Police
Department was asked to address this deficiency and in October 1988
the Acting Divisional Commander interviewed the other RSPCA

Inspctor,

In November 1088, the Assistant Commissioner wrote to the
Umbudsman and provided a copy of the second RSPCA Inspecior's
statement. The Assistant Commissioner said that, although the second
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RSPCA Inspector corroborated evidence of the first RSPCA Inspector,
he believed that the second kssue remained not sustained because the
allegation invalved could not be proven.

After considering the comments made by the Executive Director,
RSPCA, on the Police Department's investigation, the Ombudsman
decided that the evidence relating to the complaint was conflicting and
that he was not able to be satisfied that the complaint was either
sustained or not sustained. On 18 January 1939 the Ombudsman
decided, pursuant 1o Section 25A of the Police Regulation (Allegations
of Misconduct) Act, 1o reinvestigate the complaint,

The Ombudsman's reinvestigation examined the following conduct:

1) that the consiable had commited an act of
cruelty upon the dog;

2)  that the constable had aided and abetted the
council emplovee in cruelly ill-treating the
dog; and

3 that the constable had hindered the RSPCA
Inspector in the execution of her duty,

The reinvestigation involved an Inguiry under section 19 of the
Ombudsman  Act and evidence was taken at the Office of the
Ombudsman on 21 February 1989, in Dubbo on 22 February 1989 and
in Gilgandra on 23 and 24 February 1989,

The Ombudeman's reinvestigation established that:

on 21 January 1988, a resident of Gilgandra complained
to the Shire Engineer about a bull terrier which had
sirayed into his yard, The bull terrier had twice attacked
his own dog, causing some minor lacerations that did not
require veterinary trealmeni.

the Shire Engincer wrongly believed the bull terrier (o be
another dog of the same breed from the area that had
previgusly anacked and killed local dogs. Because of this,
he arranged for the council employee, the dog catcher to
come 10 his property.

the ocouncil employee arrived but, because the dog
appeared vicious, he and the Shire Engineer decided not
to try and approach it and they contacted the police. The
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constable attended but the dog ran out of the yard and
across the streel,

the econstable followed the dog and from a distanes of
aboul three metres away fired a shot a1 it. The bullet hit
the dog, but it ran away for about one kilometre and
crawled under a shed in a car park behind the town
pharmacy.

the constable and the council employee followed the dog;
the constable fired two or three more shots at the dog, aﬁ]
of which missed. The dog was drugged out from under
the shed by hooking an iron bar under its collar, but the
dog got up again and ran to the rear of a stock and
station agent's store, next to the pharmacy. There, in the
presence of the constable, the council employee struck the
dog on the head two or three times with an iron bar.

the council employee lifted the dog onto the back of his
utility and drove to the Gilgandra Park, where he had his
moming tea. Later, when he returned to the wtility, the
council employee found the dog still alive; it was sitting up
and bleeding heavily. The council employee then took the
dog 1o the council tip and, there, he shot it in the
forchead with a rifle, The dog, at last, died.

a person at the pharmacy who had witnessed the events
complained to the RSPCA about the way the dog had
been treated. The RSPCA Inspector made enquiries and
charged the council emplovee with Aggravated Cruelty o
an animal. She did not isswe a summons against the
constable because she had been told by the local Inspector
of Police that it would be more appropriate for her 1o
make 4 formal complaint about the constable's behaviour
to the Commissioner of Police. In that way, she was told,
an internal investigation would be conducted and
appropriate action would be taken against the consiable by
the Palice Department.

following the incident, the constable made an Occurrence
Pad entry; this was the only official police record about
the matter. The Occurrence Pad entry, however, was false
in several respects. In particular, the entry made no
mention of the dog having been hit with an iron bar; it
said that the dog was destroved when the constable fired
a shot into it's head while it was under the shed at the
rear of the pharmacy, It was clear from the evidence,
however, that all of the shots fired by the constable, while
the dog wos under the shed, missed, Further, the
Occurrence Pad entry said that the dog had caused serious
injury to another dog when, in fact, only minor lacerations
were inflicted on the other animal, Finally, the constable
recarded that he fired only one shot at the dog under the
shed at the rear of the pharmacy but all of the evidence
contradicted this,
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the council employee appeared before the Gilgandra Local
Court on 24 November 1988; he was convicted and placed
on a $500.00 bond 1o be of good behaviour for a period
of cighteen months, The Magistrate commented that the
Constable "should consider himsell forwunate not to be
charged as a principal in the second degree”.

The Deputy Ombudsman found that, despite the constable's assertion
that he was a weapons expert and a member of the local Special
Weapons Operation Unit, he had discharged his revolver at the dog
with complete disregard for public safery. Police Instruction 40,01
SLLERS

Police are to take a keen and diligent imerest in the
prevention of any form of cruelty to any animal, and take
action in any case coming under their notice, whether due
to wiliulness or negligence, and give évery assistance io
officars of Societies for prevention of cruelty 1o animals in
order to bring offenders to justice,

In respect of the first wo aspecis of the investigation, the Ombudsman
found that the constable had cruelly ill treated the bull terrier and had
aided and abewed the council emplovee in the cruel ill rreaiment of the

dog.
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S0 far as the third aspect of the investigation was concerned, the
Ombudsman concluded that, on the day following the incident, after the
council employee had told the constable that be had made a siaement
o the RSPCA Inspector, the Constable had made a remark which the
council emploves ok 10 be a suggestion that he should not co-operate
further with the RSPCA, and that the constable had made that remark
conscious of his own failure to act properly, with the knowledge that he
had falsified the Occurrence Pad entry and with the intention of
persuading the council employee not to co-operate with the RSPCA
Inspecior. However, when the constable made the comment to the
council employes the RSPCA Inspecior's investigation had been
substantially completed. Therefore, while the Omboedsman found that
the conduct of the constable warranted the severest censure, it, in fact,
did not amount to hindering. Accordingly, that aspect of the complaint
was found 10 be not sustained.

In making his findings, the Ombudsman was critical of the Police
Department’s investigation of the complaint.  Firstly, there had been
sufficient evidence 1 charge the constable as well as the council
employee, but the RSPCA had not done so on the asumption that the
police would do so following their investigation. The result was that the
council emplovee went before the court and was comvicted of an
offence, but the constable was merely "counselled” about the correct way
to destroy animals. This was clearly inequitable, particularly when the
constable had a duty to destroy animals humanely and to prevent acts
of cruelty. Secondly, a number of material witnesses had not been

interviewed during the police investigation.

In his final report, the Deputy Ombudsman recommended that the
Commissioner of Police review Police instructions in relation 1o the
destruction of animals, That review has since been completed. He
further recommended that the Commissioner obtain competent legal
advice, independent of the Police Department, on the question of
whether sufficent evidence existed 10 bring disciplinary proceedings
against the constable, The Commissioner forwarded the papers 1o the
Office of the Crown Solicitor for advice in October 1989, but, as yer, no
decision has been made,
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Insecurity

A man whose stolen vehicle had been found by police and impounded
until enquiries were completed, complained that when the vehicle was
released 1o him equipment had been stoden from it and it had suffered
damage because of exposure fo the elemenis.

The police investigation concluded that police had reasonably impounded
the vehicle but that it had been left in a police holding vard for six

manths without protection from the elemenis.

The investigation papers supplied by the police depariment contained
repors dating back three years which had requested that security a1 the
holding yard and at the police station be upgraded. The reports showed
that thefts trom other vehicles held in the yard, a8 well as damage to
the police station itself, had occurred. It seemed obwvious that security
measures al the police station and holding yard were inadequate and
that police who had reported this fact had been frustrated because np
interest had been exhibited by the police administration.

Thiz office made recommendations about upgrading secunity al the
police station and about providing adequate protection for wehicles
stored in police cusiody, The police department complied with the
recommendations; lighting and fencing have been upgraded, the police
station now operates for longer hours and two new security syslems,
bBoth of which run, bark and bite, have been installed.
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