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THE OMBUDSMAN OF MNEW S0UTH WALES
ELEVENTH AMNUAL REFORT
{1 July 1885 - 30 June 1986)

IRTRODUCTION

Under Sectiom 30 of the Ombudsman Act, the Ombudsman of Hew South
Hales 13 required to submit an Amnual Report to the Premier for
presentation to Parlfament. This 1s the eleventh sech Annual
Report and comtaims am account of the work and activities of the
gffice of the Ombudsman for the twelve manths: ended 30 June 1986,
Alse included is5 an accownt of the fumctions wnder the Folice
Regulation ([Allegatfens of Misconduct) Act, a5 required wunder
Zectfon 56 of that Act. Developments and 15swés current at the
time of writing (October 1986} have been mentfoned where there is
merit im brimnging material up to date. In addition, material
reguired 4in terms of the Annual Report: (Departments) Act is
included in Che Report.

The Ombudsman, & & Masterman QC, was appofinted 4n Jume 1981,
making this his Fifth Annual Report.

Previous Annual Reports have noted fimcreased numbers of
complaints received by the Office; the year ended 30 June 19846,
for the Ffirst time, saw & slight reduction in the npumber of
complaints recefved.

CHARTER

in ‘introdecing the Ombudsman B111 1o Parliamént, the then
Minister for Justice, Mr Maddison, referred to certain social and
political factors which prompted the fnitiative, including:

1. the emergence of & mass of legislation regulating the
relationship between the individual and the 5State;

2. the increase im the range of discrecvionary benefits which
citizens may receive, and the comsequent increase in the
gxercise of discretiomnary powers by public officials;



i. the growth af the public sector.

These factors led the Government to the wview tThat “there is a
reed Ffor an  independent official whoe will approach in @
consfstent way, having regard to the justice and the merits of
vach individual case, complaints made to him on adeinistratiwe
dacisions".

The Offfce of the Ombudsman of Mew South Wales was established
under the (abudsman Act, which was assemted to on 18 October 1974
and, with the exception of Part [I] of the Act, commeénced on tThat
date. Part III, which enabled complaints about the conduct of
public authorities to be fnvestigated, took effect from 17 May
1975, From 1 December 1976, the Ombudsman was empowered ta
investigate certain complafnts against lacal government
authorities. The Folice Regulatfon [Allegations of Misconduct)
Act, giving the Ombudsman a role fn the dinvestigation of
complaints sgaimst police, came into force in February 1979. A
significant expansion of the role of the Ombudsman occurred in
February 1984, when the Office of the Ombudsman was given the
power directly to reinveéstigate complaints gbout the conduct of
poelice officers.

ALMS AND QOBJECTIVES

The functiom of the OFFffce of the Ombudsman s to receive and
investigate complaints about matters of administration within the
Mew South Wales public secror, and to report the findings of
fnvestigations to the responsible Minister and, i1Ff mecessary, to
Parliament.

The Office receives wery many oral and written complaimts. The
0ffice employs three Interviewing Officers to deal with enguirfes
from the public; they assess enquiries and, 1f a matter falls
within the jurisdiction of the Ombudsman, suggest tThat & written
complaint be lodged. If this Office 1% wnable to help
complainants, the Interviewing OFficers suggest whether State or
Federal Governmeént organisations or non-government aorganisations
afght be able to assise.
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hecess o the OFffice of the Ombudsman is Aot restricted in any
way, by reasons of residence, citizenship or otherwise.

ACCESS

The official address and telephone number of the Office of the
fmbudsman 1s:

ld4th Floor
175 Pitt Street
Sydney H5W 2000

Telephoane: 235 4000
The official mours of service areé 9 am to 5 pm, Monday to Friday.
It i3 usually possible to obtain assistance from 7.30 am to & pm,
Monday to Friday.
MANAGEMENT AHD STRUCTURE

The principal effficers of the Office of the Ombudsman are:

Gearge Masterman MA(Ozen) LIB{5yd) QC - Ombudsman

Brian Jinks BA[Qld) PRO[Syd] - Deputy Ombudsman
Priscilla Adey BA L1B[Syd] = Assistant (Qmbudsman
donn Pinmnock BA L1M [Syd) - Assfstant Ombudsman
Gordon Smith Dip Crim(Syd) = Principal
Investigation Officer
ODavid Bragan - Executive Qfficer

The Ombudsman 15, ex officic, a member of the Hew South Wales
Privacy Committeé. The Ombudsman has made submissions to the
Govyernment that the statutory reguirement that the Ombudiman be &
member of the Privacy Commfttee be removed. Ho other member of
the seaff of the DFfice is a member of a significant statutory
body by virtue of amy association with this Office, and the
office does not have membership 1in any fmter-departmental
comni ttesa,

CommiETees

The only committee within the Office fs that established to
formulate the Equal Employment Opportunity Management Plan; it
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was set up In Aprfl [985. The committee comprises a central sub-
committee, of the Executive Officer, the Personnel OFficer and
the branch delegate of the Public Service Association, amd an
advisory sub-committes of volunteers from within the OFfice who
have an fnterest in Equal Employment Opportunity.

LEGAL CHANGE

During the year both the Osbudsman Act 1974 and the Palice
Regulation [Allegations of Misconduct) Aet 1978 were amended.

The most impartant amendments were offected by the Ombudiman
(Police Regulation) Amendment Act 1985 and the Polfce Regulatisn
(Allegations of Misconduct) Amendment Act 1985, both of which
were assemted to on 10 December 1985. Sections 10 amd 32 of the
Ombudsman Act were amended ro authorize an acting Ombudsman, the
beputy Ombudsmam and any Assistant Ombudsmam to CArry out
investigations undér the Ombudsman Act of the conduct of members
of the Police Force, and validated certain actions of the Daputy
Ombudsman which he had ezrlier taken. Before the Act was
amended, only the Ombudsman, or a special officer of the
Ombudsman who was also & member of the Internal Affairs Bramch,
wak entitled to imvestigate sueh conduct. Section 4B of the
Polfece Regulation (Allegations of Misconduct) Act was amended to
remove ancmalows restrictfons om the power of the Deputy
Ombudsman, amd to axtend the power of an Assistant Ombudsman to
seek information from the Commissioner of Police. The reasons
for and effect of these amendments are explained imn more detafl
#lsewhere in this Repart.

The twa Acts were also amended by the Miscellaneouws Acts ([Stace
Orug Crime Commission) Amendment Act 1985, which was assented to
en | Hovember [9B5. The Ombudsman Act was amended by adding to
3chedule 1 am additional ftem of conduct excluded from the
Ombudsman's Jurisdiction, namely;

Conduct of a publfe authority where acting &5 & member of the
State Drug Crime Commissfon, or the State Orug Crime
Comnission Management Committée, wnder the State Drug Crime
Commissfon Act 1985,
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The Police Regulation (Allegationms of Misconduct) Act was amended
by adding & new subsection to section 5, the effect of which was
to enable a valid complaint under the Act to be made, sven though
the coaplaint was befng considered by +the 5tete Drwg Crime
Commission Mapagement Committee for referral to the Commission,
or was being or had been investigated by the Commission.

GERERAL AREA

Broader [ssues

1. Eole of the Ombudsman

Many of those whoe Ffawowred the appointment of Ombudsmen in
Augtralfa saw the office as a supplement to Parliament's
investigation and scrutiny of public bureauwcracies. HBeyond that,
there can be widely differing opinfons as to what an Ombudsman
should do and how Ombudsmen favestigators shouwld behave. At one
extreme there are those who Tlike to see the O0fffce of the
Dmbudsman of Mew South HWales a5 nothing more than a minor
ameliprative: an agency to steer peaple in the directiom of the
appropriate bureaucrat and to comscle them in their woes., At the
ather extreme there are some who secm to belfeve that the Office
of the Ombudsman was designed to wndermine the powers of the
government and to disrupt the work of fts agents.

The staff of the Ombudsman's Offdce spend a significamt amount of
time helping people in thelr general enquiries and in Suggesting
avenues Ffor assistance: to that extent the OFFice carrfes out a
kind of socially ameliorative fumction, &5 cam many ather
agencies of government. As for the perception that the
ombudsman's Office is somehow aggressive and obstructive: that is
no more than & perception. It results im part from the fact that
the Ombudsman 15 a relatively new fnstitution to Australia; it
hat besn borrowed from European cultures, some of which have a
Teng nistory of direct finvestigation of administrative actions.
When the Ombudsman function has been fintroduced fin the countries
of the British Commonwealth, it has required both bureaucrats and

peliticians to adjust to changes im the so-called Westminster
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style of goverament. On this point the Chief Parliamentary
Ombudiman For Sweden, Per-Erfk Wilison, said at a conference of
Ombudsmen in Vienna in June 19B&:

If the dnstitution functions fim an administrative system
besed on the Westminster model ... there 15 a risk that an
effective and independent ombudsman may come into conflict
with the political bodies amd be Felt to be "a disturbing
element” in the social order.

If this happens, then there are other causes than the mere
novelty of the Ombudsman institution: among them, the expectation
of governments fim the “Westminster-style” system that, having
parliamentary majorities, they should ultimately get their own
way; and the hope of bureaucrats that the convesntfan of
individual Ministerial responsibility will protect them from the
sharpest personal attacks by the Opposition, the media and the
public. The institution of Ombudsman can disturb this pattern.
For example, an error or omission that im the usual course of
events would produce no morg than a few headlines, and perhaps a
speech by an Oppositiom spokesman, might, under investigation by
an Omwbudsman, result in detailed scrutiny over a perfod of momths
and & report findimg "maladministration” or *wromg conduct®, with
khe report sometimes befmg tabled in the Parlisment {tself, or
being summarized fm the Annual Report of the Ombudsman. The
investigation and the report do not concern the actions of
governments, Ministers or Parliaments, over which, fin Australia,
Ombudsmen have no Jurisdictian. Yer the mere fact of an
investigation, and some accazfonal publicity, can be portrayed as
an attack on the government of the day.

In Mew South Wales, for example, a report om the Department of
Education's failure to investigate an alleged &ssault By &
teacher om a pupfl was made sut by the Minister te amownt to
interference in the running of schools, although the statistics
of investigatfons showed nothing of the sort (see Anmual Report
I1RE4-85, pp.9, 19-20). The 1984-85 Annual Beport alsa suggested,
on the basis of evidence given during a hearing of a complaint
against polfce, that vreasons might be given for “po-bil1"
decisfons, at least to the investigating and prosecuting police,
in order to redsce rumours of “"scandalous circumstances” in which



a "no=bi11" had allegedly been granted. The response from the
Attorney-General was heated, but, as a Tegal columnist pointed
out, did not eddress the central paimt of the Annual Report item,
These events, together with the mention of swch things as an
alleged pool party for police officers ([wsed to fllustrate an
unacceptable delay by police fn investigaeing complaints: against
thelir colleagues) porhaps prompted the then Premier, Mr Wram, to
suggest thae the Ombudsmam should proceed more quietly. Per-Erik
Nilsson further moted in his Jume 1%B6 speech:

Ie 15 fn fitself uwnderstandable that there are politicians
who do not willingly take the risk of seeing such [a
disterbing elemant realised Br far ERET MmMAaLtterF, in
countries which have realized the fdea, do not willimgly
refill a post which hai become vacant. HAnd, as wo all Enow,
there aré cases from countries in which the institutiom has
been established when politically trowblesome ombudsmen have
not received & mew mandate or been replaced by a person of a
more acquiescent kind,

In fact, during his terms ai Premifer Mre Wram gave this OFffice
strong sSupport, altheugh there 15 1ittle doubt that it was
criticised by some of his Ministers and Some senfor bureaucrats.

The Office of the Dmbudsman 15 established by statute, and some
of the procedures and obligations placed wpon it by the Act have
caused Mimisters to complain. HReports of wrong cofduct provide
am example. Om more than one opccasfon it hat been said that such
& FERGFT WAs unjustified, bessuse the canpduct WaE Rt
sufficiently serfous te be termed "wrong®. Yet the definition in
Sectfon 5§ of the Ombudsmam Act §s5 very broad, and inciudes
cofiduct that 12 “umreasomable®. The Act says thar, where conduct
is found to be wrong, & repart must be made to the Minfster. It
was noted in previous Amnudé) Reports that wrong conduct reports
could provide Ministers with 1insights fimte the working of the
publie awthorities withim their portfolios. Arteieudes might
change, however, when a wrong conduct report, which this Office
is pbliged to make, concerns & matter which is frritating or
embarrassing toe the HWinfster orF the government. That f3 the
conseguence of establishing the institution of Ombudsman, and one
which this Dffice understands.
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The previcous Annual Beport pointed out that wramg conduct reports
on local government autharities must be sent to the Minister for
Local Government, bet that they had only once Ted to a
consulration of the kind envisaged by the Ombudsmam Aet. At the
1986 conference of local government authorities the recently-
appainted Minister, the Honouwrable Janice Crosic, safd that the
Departmant of Local Governfent was having to devote too much time
to reports from this Office. This seemed less than discerning,
Tn wiew of the amount of informatiom about Tocal government
contatned in the reports, but the procedure 15 one required by
Taw, and becomes part of the Ombudsman's role. I1f the government
belfeves that there i3 a nesd For chamge, them 1t T3 able o
amend the Ombudsman Act to, say, reguire that wrong conduct
reports on lecal government authorities be tabled by =he relevant
Council.

Some of the Minfsterial criticism of the Office of the Ombudsman
Seems to have been prompted by complaints from public awthorities
themselves, perhaps secking to engage Ministers as shields
against Ombudsman investigations. The clearest example in 1986-
B was, agalm, provided by the Minister for Local Goverament at
the 1936 conference, when she s5aid that Tocal government
autheritfies were spending time om “"trivial® complaints. This
Office responded fmmediately with statistics to show that anly a
small  proportion  of complaints  against local goverament
authoritfes were carried through o & full investigation, and
thar many of ‘those investigatioms did not reswlt in Findings of
wWwrang conduct. [t was clear, however, that the Minister's
comments stemmed from fnformation supplied by coune§ls and the
Department of Local Goverameat; findeed, the Department later
asked councils for details of “trivial® complaints directed o
them from the (mbudsman's O0ffice. Leaving aside the fact that
this Office advises people to refer thelr complaint: to the
relevant public authorities in the first instance, this reaction
shows & narros view of the Ombudsman’s Office among some public
authorfties.

At the least, preliminary enguiries about complaints made ta this
aftice glive pubiic authorities SOED mEasure af their
relationships with the commumity. On those occasions when there
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s an Ombudsmam finding fm favour of the autharity, 1t cam point
ta this as a kind of testimony two 1ts efforts, provided by anm
unbkiased authority. Even reports of wrong conduct might be
Tooked  wpon as  productive, s$ince they pften  contain
recommendations for wseful changes in procedures.

The Fact that not all public authorities refpond to thiz Dffice
in a positive way stems partly from the past secretiveness of
public admimistrators: there has been no Freedom of Information
Act im Mew Somth Wales, and officials have certainly not been
accustomed to having their every day f4les pored over by owtside
investigators. Some resent being asked to respond to enguiries
by a fized date amd, im the few ceses where it {3 necessary, to
produce documents on demand. (This wswally only happens when
there has been no useful response to a series of reguests.) In
serious cases of delay i1n respondimg to enquiries, fndividual
public sutharities have been required to attend & hearing
constituted wnder the Royal Commission powers of Section 19 of
the Ombudsman Act. Experience has shown that the person most
1ikely to provide wseful information to such & hearing 15 the
head of the department or the chief executive of the Statutory
apthority. The reactions of some of these peoaple have suggested
that they are npot a&ccustomed to participatimg directly 1n
fnvestigations of their organisations” activities: no  doubt
lesser officials wswally deal with other government agencies
which exercise investigatory powers, while Tegal <counsel
represent the organisatiom m amy court procesdings that might
arise. An Ombudsman hearimg, by contrast, requires personal
fnvolvement, even though the persom being fnterviewed may be [and
often i1} assisted by legal cownsel oar other advisers. Thore are
few other occasfons when senior admimistrators are open to such
examination, perhaps with the exceprion of parliamentary
coamittees, of which there are few in New South Wales.

There are major differences between an Ombudsman investigation
{including a hearing exercising Royal Commission powers) amd the
proceedings of a court or pariiamentary committee, however. The
first 15 privacy. Sectfon 17 of the Ombudsman Act provides that
investigations "zhall be made in the absence of the public®. The
second difference is that, unlike a cowrt, the Ombudsman dogs not
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reach a fJudicfal conclusion, handing down decisions that are
enforceable at law. The Ombudsman makes only reécommendations,
which may be sccepted or rejected by a public authority, as it
wishes, The only “sancefon® available to the Ombudsman - 1Ff it
is indeed a samction - s that of publicity some time after the
event: the conduct of & public autherity may be noted in the
Annuwal Report eor, in relatively few cases, 1A & report to
Farliament. The third difference follows from the secomd: the
Onbudsman Act concerns dinvestigation, which 15 procedurally
different from judicial hearings undér what might be termed the
British system.

Beacefan by public authorities to Ombudsman frvestigations
sometimes fuggest that the OFfFice of the Ombudsman 15 seen as an
aloof opbserver of a contest between the citizem and the
buresucrat, eventually deciding the 1ssue accerding to the weight
af the evidence presented to the Office by the respective
parties. (It scarcely needs saying that 1m sSuch a context the
bureaucrat, supported by far groater resources, would almasze
Always be in the superior positiom). This 1% mot the case. The
office af the Ombuedsmanm 45 an active participant in  the
investigation, eliciting amd testing evidence from Both parties.
The Office wants te obtain all of the evidence, and the best
evidence, wheonever possible. It is net bouwnd by the “rules of
evidence” applying to court proceedings. That 1% not to $&y that
worthless evidence fs3 given welight: merely that all available
informacion s considered on its merits. It 1s thiz active role
of the Ombudsmanm DFfice that has & parallel im the European legal
system, where admfnistrative tribunals have a long history,
rather than im the "British model®, Public authorities, and
particularly department heads attending Ombudsman hesrings,
sometimes have difficulty fn wnderstanding this distinction.

The Office’s {investigative role 13 wholly consfstent with the
principles of natural justice. The procedures of this O0fffce
have been s$eét out m previous Annwal Reperts: complalimamts and
public autheritie:z are fnvited to commeéent wpon each other's
correspondence and statements and, 1f there appears to be wrong
conduct inm terms of the Ombudsman Act, a statement of provisional
findings and recommendations 13 distributed to those concerned,
inviting comments and further evidence.
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When hearfngs are conducted as part of an frvestigation by this
Office, publfe awthorities sometimes ask to “"cross-examine”
complaimants and their witnesses, and to be givem transcriprs of
411 of the oral evidence that haz been taken. Such reguests
gsomerimes reflece a lack of appreciatiom by public authorities of
their part in am investigacion: iFf they were to cross-examine
other parties, them those parties should Be allowed to examine
the public authorities, with the assistance of counsel, iF
required., in fact, examination fs conducted by this Office as
part of 1ts active role in fiavestigation, wsually By anm
Investigation Offfcer or zeconded special officer, with the
Ombudiman or another senfor person taking part in the examination
where appropriate. As for tramscripts, this OFffice nmormally
provides a copy of the relevant tape recording teo each person who
reguests it, for the purpose of commenting wpom a statement of
provisfonal findings and recommendations, but rarely sees the
need to provide recordings of all evidence, since the evidence
nas beem tested - often exhaustively = by those carrylng out the
investigation. It 15 al2o relevant that Ombudsmen were intended
te carry out falrly speedy investigations : to take on elaborate
procedural trappings wouwld slow finvestigation considerably,
without adding to the safeguards afforded to the parties; all of
the investigetiwe procedures employed in the Wew Sowth Wales
Ombudsman's Office have been arrived at with the advice of
counsel and senfor counsel.

Complafnants, too, sometimes misconstrue the functions and
procedures  of this Office. Apert from the fairly large
propertion of complainants who belfeve that the Office cam issue
directions to public avtherities, Theres are s0me who &5k that the
office make “representations” on  their behalf for special
treatment., Althowgh the mere existence of the DFffice might give
it influence, it never tries to influesce the decision of a
publie autharity short of making specific recommendatfons fn a
report of wromg conduct. One of the dangers of such an office
*Jeaning on® public authorities 1n order to play & larger
ameliorative role T3 that misallocation of resources could

result: it 15 not the role of the OFffice of the Ombudsman to
secure action for those, often well-educated, peocple who hawe the

ability and resources to complaim loudest and longest, &nd in
many casés Lo make effective representations on their own behalf.



& small proportion of complainents ask for “confidential®
iavestigation, 1m which their name s not disclosed to the public
authority concerned. [n some sSuch cases there is an assumption
that this Offlce will embark wpon & kind of fishimg expedition in
respons® to rumours or genseralised media reports. IF there 13
gogd resson for protecting the {demtity of a complaimant, an
investigation can be commenced of the Ombudsman's “own movion®™,
as envisaged by Sectfon 13 of the Ombudsman Act, but this would
be dane paly whem there were serfous allegatfons supported by
significant evidence. It was noted fm the previous Annual Beport
that most anonymous complaints are referred to public authorities
for their information and comment; those that comtain only wague
accusations or appear to be prompted solely by personal malice
remain within the DFfice. The most fmportant factar 4n
determining whether a complatnt procesds to preliminary enquiries
and then perhaps to full finvestigavion, 15 the strengeth of the
evidence provided by the complafnant, by the public authority 1n
response afd, fin & Few cases, by medis reports which might lead
to an “own motion® dmvestigation; beyond these points, the
gathering of evidence 15 im the hands of Investfigation OfFffcers.
Contrary to suggestions that have besn made since the publication
of the last Annual Report, the Office of the Ombudsman does mot
gepk To move 1dnto the Jurfzdiceiont of other persons and
organisations and does not deal im teivia. Given present high
volumes of complaints and finite resources, the Offfce 13
basicelly a resctive, rather than pro-active aorgamisation,
respending te complaints from citizems. The wery considerable
powers available te the Dmbudiman when conducting fnvestigations
are used in a small minerity of caszez, amd then enly a5 a Final
resort: all “"coercive™ action must be approved im adwance by the
Ombudsman. The Offiece of the Ombodsman hag a socially
ameliorative functifon, but oenly dnsefar as this does Aot
interfere with the comsidered allocatfom of resources by public
authorities. Findings of wrong condect, when made, are set out
in a report, as required by the Ombudsman Act, and according to
procedures arrived at with expert legal sdvice. Suggestions that
the Office is exceeding its charter or 15 overly-aggressive are
thus based on lack of informacion or understanding. They may
4l1sa be Ainfluenced by the fact that the OFffice has refused,
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unlike some regulatory agencies, to become “captive® to the
authorities it 15 supposed to regulate, and that 1t 13 & new, and
sometimes wuncomfortable, additien toe the dnstitutiens a&af the
"Westminster model® or "British tradivion®.

2. The (Ombudsman and the Govermment

Lest it be thought that the position of the MNew South Wales
0ffice of the Ombudsman described 1in the preceding section 1s
unfque, ft is instructive to note the comments appearing in the
Report of the Sasketchewan Ombudsman, Mr Tickell, for the year
ended 31 December 1985, made shortly prior to his retirement.

To seme extent, it may be faevitable that an Ombudsman who
Wworks up to his mandate will have somethinmg other than a
smooth working relatiomship with the executive branch of
Qavernment. The cumulative effect of appearing to be
constantly in search of change and remedies for the public,
and finding ft necessary te air differences with the
government fn public several times each year, must put this
relationship in some jeopardy. Sooner or later, there i3 a
tendency to shoot the messenger when governments don't like
the message. It may be because goveraments, once they
settle in, wish wo appear dinfallible and become less
tolerant of differing wiews, It may alsc be because the
Ombudsman 5 the recipiemt of only bad noews and rufs the
risk of develeping a jJaundiced attitude towards government
iystems. Imn any event, there i% no greater challenge for an
Ombudsman than to attempt to maintaim a good working
rolationship with goevermment, There are days when 1 am
convinced that the only way to do %o s by defaulting on
ofe's other obligations - and then there are other days!

Having cbserved the approaches and experiences of & dozen or
so provincial Ombudsmen, [ cam say with some certainty that
every neéw Ombudsmin enjoys a honeymoon period of wvarfable
duratian with his or Rer government. Fram @y own
experignce, I can also Say with certaincy that a change of
government alse brings with it a period of “calm” and an
exceptional opportunity to produce good results for his
complainants. | would encourage my sSuccessor to make the
most of §t. The honeymoon can last far months OF even years,
if the Gmbudsman 15 adept amd if the government 1t genuinely
committed to workimg with & representative of the public.

Issues rather than personalities uswally end the honeymoon
and this 15 perhaps &5 1t should be. For example, my most
productive time with the present government was considerably
thorter than with the govermment before 1t. 1t ended fn
April of 1983 whenm | made & public issue out of the prospect
that the Department of Finance might be arbitrarily deleting
two-fifths of my investigative staff. Public reports since
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that time dnvolying public safery, child protection and
ather {ifswes have ensured thet the working relationship
continued To be somewhat tensa.

After the honeymoon, the ongoeing relationship between an
Ombudsman and government 13 frawght with difficulties wnless
he or she understands certafm  realities  about  the
relationship.

1. Govermments, for reasons that escape me, have & desire
to appear finfallible, or as nearly infallible as possible,
ard tend to view even constructive eriticism as “political®
criticism.

B, Governments fervently hope that an  Ombudsman will
concentrate on the “"nuts amd boelts® of public administration
by keeping his efforts to fssues between the Ombudsman and
the public service a&nd by otherwise avofdiag migher profile
issues. The Ombudsman has & duty to do otheéersise becawse of
hiz legislative mandate, &5 confirmed by the recent
propouncements of the Supreme Court of Camada.

3. Governments dearly hope that an Ombudsman will keep his
issuwes internal to government $ystems and por make them the
subject of public discussion and debate.

4. In Saskatchewan, govermments will eppose structural
moves to Firm up the Ombudsman's accountability %o the
legislature and toe reduce his dependence om the executive
branch. This eccurs, | asiume, becauwse the executive branch
fears some loss of contral over the Dmbudiman's aceivities,

. Governments a1s0 have a tendency to draw the best from
an Dmbudsman’s work by accepting his system recommendations
to prevent futwre problems while at the same time denying
remedies to the wery persons who first brought the problem
to the attemtion of the Ombudimam and the government. This
is grossly unfair and has been the reason for taking issues
to the public on a mumber of occcasfions ...

E. Unless am Ombudsman operates on the premise that a
satisfied government overrides his other responsibilities,
iz working relationship with government will mever be
entirely harmonicus. Where a government s displeased, an
Dmbudsman cam anticipate paying some kind of price for 1ts
displeasure ...

Fumctions of the Annual Repart

Under Sectfon 30 of the Ombudsman Act the Ombudsman 15 reguired
to submit an Ansnuwal Report to the Premfer for presestation to
Farifament. in ful#illing thi: statutory reguiresent, GChe

Ombudsman is informing Parliament of his work and activities for
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the previows twelwe moaths, and providing statiscical data
recording thit work. The Ombudsman i% also concerned tThat the
public are similarly informed of the work af his Office. The
secrecy provisions of the Ombudsman Act prevent the Ombudsman
from disclesing informatiom abauwt the work of his Office to the
public, except by way of a comprehensive Annual Repert. The
Ombudsman takes the wiew that 1t is inm the public fnmterest that
information about the work of his OFffice 15 made available to as
many pecple in the community as possible.

im order to achieve this aim, the Ombudsman makes his report as
readable and comprehensive as possible. In recent times the
Ombudsman mas alss held press conferences on the Anmual Report im
arder to expound the report aad the reasons for  the
recommendations contaimed im ft. This practice has been adopted
by a4 number of other Ombudimen, withim Australia and overseas.
It 95 the means by which citizens can be properly imformed, and
provided with the opportunity for publicly debating the Annual
Report. In replying to questions from the media amd the public,
the Ombudsman is5 therefore not limited merely to reprating or
summarising what 13 szald 1im a report. Debate also helps to
prévent the Onbudsman and his Office becoming complacemt or
insular.

Despite c¢riticism of the mamner 1n which the (mbudsman makes the
Annual Report available for public comment, he continues te
believe in the importamce of the Anmus)l Report, not Jusit fn terms
of his responsibility te the Parliament, but also to the people
of Wew South Wales. Thus, the Ombudiman in his Annual Report for
the year ending 30 June 1986 and in the public discussion af 1€,
gims to finform Parliament and the public af the woark of Ris
office as fully as i5 possible under the terms of the Ombudsiman
Act,

4. Secrecy - yet more problems

successive Annual Reports have set put the problems caused by the
spcrecy provisions of Sectiom 34 of the Ombudsman Act, and two
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reports an the subject have beesm made te Parliament. This year
saW  yet more of the problems that mave arisen fram Tthese
restrictions. Seme  he&ve beem dreitating and mave consumed
valuable time, but in other respect are Tudicrous; for example:

1. The Deputy Ombudsman Found wrong comduct by Sydney City
Cowncil in failing to deal with the operations af the Faddington
bazaar in a reasonable and Tawful manmer. The Hinisters for
Plaaning and Environment and faor Education, and the respective
Departments, had a close fnterest in the matter, but the Deputy
Dmbudsman had to ask the public asutharity against whom Re had
foaund wromg conduct to send cepies of his report te the Hinisters
and the Departments. Further detafls of this and other sxamples
cafn be found 4n the case notes appemded te this Annual Report.

4 Another report of wrong conduct against & council
contained informatfon 1fkely to be of interest toe the Minister
for Planning and Environmént, but it could not be sent te him
directly, because he was mot the responsible Minister im terms of
the Ombudsman Act. A copy was eventuslly sent to him, at the
request of this OFffce, by the Minfster for Local Government, but
only after she had objected to having her office used as a "nost
box®.

Other problems caused by the secrecy provisions hsve denisd
information to citizems, to Members of Parliament and to Tegal
advisers; for example:

3. Misleading information was circulated abour a complaint
cofcerning the alleged pumisnment of students for not wearing
$choel umiform: & report was made to Parliament, and Tthe matter
was set put in detsil 1n the 1984-B5 Annual Report. Thiz led to
& press report which serisusly wmisrepresented *his Office’s
position om school wniforms and produced, in turn, a number of
enguiries and abjeéctions. This Office wes prevented from issuing
a press  release  in sufficient detail t0  correct the
misrepresentation; and has thus had to send copies of its repaFt
to Parliament to & variety of persons and organisatfons, yet
without being able to giwe details of further developments (set
out fn this Annwal Report).



4. The Teader of an anti-smoking erganfsation distriboted
to Mémbers of Parliament a highly selective accownt of & woman's
complaint to this OFfice agalnst the Mimister for Industrial
Relations and his advisers. The complaint concerned refusal of
permissfon to teake legal action for alleged injury from “passive”

smoking in the women's work place.

This Office has no Jurisdiction over Ministers or over people
acting as legal advisers to public authoritfes, and there was mo
utility im beginning an finvestigation of ather advice To the
Minister, since it was boumnd ®o move quickly from matters of
administratiaon, as prescribed in the Ombudsman Act, to technical
guestions of the dangers of smokimg, im which this O0ffice does
not have pxpertide. The President of the Hon-Smokers' Movement
of Australia, Mr B McBride, visited the O0FFfice af the Ombudsmanm
to make représentations on behalf of the complainant. The Deputy
Ombudsman decided that Me McBride was acting &5 the complainant's
professional couwnsel, but 3Still  experienced difficulty 1im
conveying details of the Office’s decision to him. HWr. WcBride's
subseguent letter to Members of Parlfament was sent te this
Office by Mr D Beck, MP, Hember for Byron, but becawse of the
secrecy provisiens the Deputy Ombudsman was again able to give
only a glnl!‘l'“ild account of the OFFice’s procedures ©o Mr Beck,
and no details of the outcome of the specific complaint.

B, In some finstances when complaints against police
afficers have been foumd “swstained®, 4t has been recommended
that the report be referred for legal advice as to whether a
charge wauld be Tikely to swcceed before the Police Tribunal. In
recent finstances the Assistant Commissioner (lnternal Affairs)
has asked that tape recordings of the relevant dngeiry bBe
provided to legal advisers, to assist them im responding te this
affice's recommendations. Unfortunately, the Ombudsman has mno
power to provide fnformation of this kind once a reinvestigation
By thiz Offfce has ended, and so has had to refuse the Assistanmt
Commissioner's reguests. &n altermnative would be for the legal
advizers to re-interview those who gave evidence to this Office’s
inguiry; the Ombudsman commented, "I agree that [this would bel

time consuming and wasteful but, as the law stands, [ am bownd by
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the secrecy provisions of the Ombudsmanm Act, however lacking in
sense they continue to be.®

In even more serious cases, the prohibitiom wpen this Offices's
providing information im the public interest might mave reduced
the effectiveness of other serious amd far reaching
investigations; examples include;

6. The special Inguiry wunder Sectiom 101 of the Public
Service Act fnto the conduct of the Chairmam and Commissioners of
the Corporate Affairs Commission in relation to the Commission's
investigation of the Balanced Properties group of Companfes,
sought from this Offfce correspondence concerning a complaint
against the Commission. The Ombudsman was unable to provide the
carrespondence, telling the Inquiry, “Untd]l  sueh  time  as
Parlfsment decides to amend the Ombudsmam Act, 1 am boumd by the
law as it stands and I am not able to accede to requests of the
nature that you have made.”

7. The Management and Awdit Division of the Public Serwice
Board asked for information abaut an investigation by this Office
into a certafn public autherity,fn order to help the Divisien teo
decide whether it should conduct an efficiemcy audit of that
public authority. This Office was prevented from assisting the
Publfc Service Board im this matter.

8. The Casino Control Division of the Treasury requested a
copy of a stetement of provisional Findings and recommendations
concerning allegations by police officers which related th, a&mong
other things, poker machines. The Board apparently wanted the
statement to assist it fn fts investigation of the operation of
proposed casinos 1n New South Wales. Once agafin the Ombudsman
was precluded from providing any relevant information.

9. The Nevada Gaming Comtrol Board wished to obtainm a copy
of the same statement of provisional findings and
recommendations, fm relation to &n epplication by & New South
Hales manufacturer of “slot machines® ta zeéll machinmes in Mevada.
A representative of that body, wisiting Australia, sought a copy
of the document and am faterview with the Ombudsman. Because of
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the secrecy provisions, this reguest was refused. Later,
solicitars for the manufacturér &sked the (Ombudimam whether a
copy of the statement could be given to the Newads Gaming Control
Board. The Ombudsman replied that he was certainly unable to
provide the document, but that, although the guestiom had not
been determined by the cowrts, the Taw very probably placed no
restriction upom ether persons to whom the Ombudsman was obliged
te give a statement from passing the documesmt on [subject te the
Taws of defamation]. HNevertheless, the Ombudsman, precluded as
he was from supplying information, was wnable directly to place
conditions wpen its being relayed te yot more persons. Im the
partfcular circumstances, he sought to have the soliciters obtain
an agreement of total comfidentiality frem the Mevada Gaming
Contrel Board, showld the soliciters decide to give the Board a
copy of the statement; any such decision was wholly in the hands
of the solfciters., It can thus happen that, by imposing secrecy,
sectieon 34 of the Ombudsman Act alse weakesms tThe Ombudiman's
direct control over the uwse of {information, obtained by this
O0ffice 1in discharging 1ts functioms, by other peErsons orF
organisations,

Even if the system of totally open access by the medis and the
public to the files af the (ffice of the Ombydsmamn, a5 practised
in Sweden, i3 not thought appropriate For New South Wales, there
are obviows, and sometimes wery important, 1instances where
disclosing certain information i5 in the public interest. This
was recognized by the Commonwealth and Western Australian
governments whem they amended thelr rFespective Ombudsman Acts.
The Hew South Wales Ombydsmam again seeks a similar amendment in
the following terms:

{11 Mothimg im this Act shall be taken to preclude the
Ombudsman from disclosimg information, or makimg & statement,
to any persom oF o the public or & section of the public
with respect ta the performance of the functiens of, ar am
investigation by, the Ombudsman wnder this Act if, im the
opinion of the Ombudsman, it 95 in the interests of any
Oepartment, prescribed suthority or porson, or §5 otherwise
im the public imterest, so te disclose that information ar to
make Chat Statement.

{2) The Ombudsman shall pot disclose informatiom or
make a statement wunder sub-section (1] with respect to a
particular finvestigation where the discliosure of that
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infermation, ar the making of that statement, 15 Tikely te
interfere with the carrying out of that or any other
investigation or the makimg of a report under this Act.

{3} The Ombudsman shall mnot, 1n disclosing information
or making & statement umder subs=section (1] with respect to a
particular iavestigation:

ital set out opinfons cthat are, cefither expressly or
Tapltediy, eritical of & Department, prescribed
aathority or person unless the Ombudsman has complied
with section 24 in relation to the investigation; ar

b} disclose the mame of the complainmant or any other
matier that would enable a complainant to be idepcified
unless it is fair and reasonable fm  alil the
tircumstances to do so.

5. Consultations with Ministers: purpose and effect

Succesiive Annual RBeperis have noted that the main purpose of
consuleing with Minfsters on draft reports of wrong conduct, as
provided by Section 25 of the Ombudsman Act, 15 to give Minfisters
another window upen the world of the departments and authorities
under their contral. They are at liberty to dissagree with the
views of this Offfce, amd thelr comments at consultations are
recarded and taken fnto &ccount. Unfortunately, the staff of
some Minfsters have dene 1ittle more than refer draft reports
back to the public authority, which has already had opportunities
te present its views [(see 1984-85 Annual Report, pp.11=12); this
14 always repotitive, and rarely instructive.

It has also been pointed out that some Minfsters' offices are lax
fn responding to draft reports, and te enquiries as to whether
the Hinister wishes to consult. Ombudsman investigavion officers
have Found that certain Ministers' offifces mislay files, are
uncertain which persen 5 handling & draft report, neglect to
return telephone calls, amd break promises about sending Tetrers.
In swch ceses a great deal of time can be wasted 1A trylimg to
abserve the provisfons of the Owmbudsman Act amd the wsual
courtesies extended to Himisters.

In a few instances Ministers have said that they do nmot wish to
cansult, but have sent sometimes lengthy letters which appear to
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re-ttate the public authnrl;;'s case or which rafse objections
abaut the findimgs and recommendations in & draft report. In
such cases, the idmplementation of recommendations s pursued
directly with the publfic authority, as provided by the Ombudsman
Act.

Experience now suggests that Mimfsvers rarely make best use of
the opportunity to consult, as afforded by Section 25 of the
Ombudsman Act, but that this 45 due to lack of knowledge amang
member: of their staff. [m one instance durimg the year the
ignorance of & Minfiter"s adviser and the secrecy provisions of
the Ombudsman Act produced a fiasca., The Deputy Ombudsmam, after
finding wromg comdwcit against & local gowernment council, sent a
copy of the draft repart ta the responsible Minister, the
Minister far Local Gevernmeént, &% prescribed by the ODeRbudsman
Act. The Deputy Ombudsmanm recommended, among other things, that
a copy of the draft report be sent by the Minister for Local
Bavernment Ta the Mimfiter for Planning and Eavironment, as it
dealt with some environmental gquestions; the secrecy provisions
of the Ombudsman Act are 50 ridiculowsly restrictive that the
Deputy Ombudsman would have beeén 1fable for a £1,000 fine §F he
mad sent a copy of his draft report to the Mimister for Planninmg
and Environment!

A member of the staff of the Minister for Local Government had
the MWinfster sign a Tetter which objected two the use of Che
Minfzrer's office for what was termed a "post box", and demanded
ta be told the criteria for sending draft reports to one Minister
rather than ancther. In reply, the Ombudsman axplained the
secrecy provisfons of the Ombudsmam Act, pointed owt tChe
definition of "responsible Minisver® im Section 5 of the Act, amd
moted that the Act thus required that all reports coencerning
councils be semt ta the Minfster for Local Gowernment; 1f the
Minister did not approve, them she might wish to propose an
amendment to the Ombudsmam Act, particularly since there had been
enly one consultation, some years ago, ouwt of the scores of drafu
reparts abouwt cowncils. {lndeed, the 19B4-85 Amnuwal Report posed
the gquestion of whether draft reports to the Minister for Local
Government were "so much waste paper®l. The Mimiseer's oaffice
aventually semt a copy of the draft report to the Mimister for
Planning and Environment.



Wrongneaded advice from Mimisterial staff is only one factor that
can devalue the consultation provision of the Ombudsman Act: so
can misleading claims made to Ministers by public awthorities.
Presumably in response to reprosentations from the Department of
Local Gevernment and from some councils, the Minister for Local
Government told the anmnual conference of the Snires Association
in June 1586 that the Department, and Tocal government generally,
were subject to “"trivial" fnvestigaticns by the Office of the
ODmbudsman. On the question of the Department, the Minister had
again been badiy advised, For she said that her officer: were
*fnundated” with inquiries and “minor complaints dealing with
lietle more tham ... garbage 1ids mot being repleced®. In fact,
complaimts &bout councils® actions are not directed ta the
Department: obviously, they go to the Councils themselves. A%
to complaints against councils, the stetistics for 1984-BS were:

Humber of camplainmts 1099
Humber fully investigated 61
Wrong conduct reports 47

The 47 reports were sent Lo the Minfster for Local Governmemt, as
required by the Ombudimam Act. 0f the complaints againse
councils that were processed by the OFfffce of the Ombudsman
during the year, 466 wore “declined": that 1%, they were not
even browmght to the attention of the couwncils concerned. In
addition, prelfminary enquiries revealed no prima facie evidence
of wrong conduct in 268 matters; these were discontinued - that
1%, they did net proceed to a full investigation., During 1%84-85
there wereé only & complaints agaimst the Deparument of Local
Government, one of which was resolved and another discontinued
after preliminary enquirfes.

With these statistics fm mind, the Ombudsman had to disagree with
the Minfster®s sssessment when asked for comment:s by the media.
He was particularly disappointed that the Minister had net 3o
auch as mestioned &ny concerns to him before relaying the
ingccurate imformation from her staff e the Shires Association
conference; fndeed, as recently as 11 March 1986 the Minister had
written td him about the "valuable service®™ of the Office im the
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Tocal government area! The Ombudsman pointed out that the Office
carefully sereens complainis: Wwith more than 3600 non=police
complaints & year and only eighteen investigation offfcers ta
doeal with them (fan addities te doing some work im the police
area), it was essent{al that attention be deveoted o the more
significant fssues.

The Ombudsman was <concerned about the Minister's reference to
allegedly “trivial® complatats. Whnem questioned by the media,
the Minlster's office apparently gave twe exaAples, one
concerning a 520 fine for playing music after the stipulated time
in & cowncil hall, amd the other about vehicles parked on 2
public reserve. At this point the misleading nature of the
information gfven to the Minmister by her advisers and others
became most serfous. Jm the FirFst matier, the fssue was not the
amoumt of the fime, but the admitted fact that Tt had been Tevied
without authority: an excessive wse of power of the kind that
Ombudsmen 411 owver the warld have sought To check. As to the
socond complaint: & bulldozer, twd trucks and a bpat had been
reguiarly parked on a public reserve in & country tawn for three
vears, despite regular requests to the council from a nearby
resident that somethimg be done to end the damage Tto The reserve.
Here again, there were important underlying issues: the failure
af the cowncil to carry owt 1is respomsibilities and to respond
te the requests of citizens. The fact that these cases were
represented to the Minister as “trivial® reflects poorly upon the
advisers and council personnel who apparently sought her
intervéntion.

in the light of the experience of recenl years, there secms To be
ng practical purposie in sending copfes of draft reports about
councils to the Minfster for Local Government. It would be more
useful 1f comsultations, when required, were held with Mayors and
Chire Presfdents, and iFf councils were reguired to table reports
from this Office. dther sections of this Annual Report show,
nowever, that much more signififcant amendments to the Ombudiman
Act have been reguésted, with 1ittle success; attention will mave
to be devoted to those areas for the foréseeable future.
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On the question of comsultatien generally, some Minfsters,
including the Premier, have suggested that wrong conduct reports
should be reserved for Serious misdepds; nevertheless, the
Ombudsman Act requires that wrong conduct, which the Act says may
be no more than "unreasonable”, must be the subject of a report.
The Ombudsman asked the former Premier whether the Government
withed to retala this mandatory provision, and was told that it
did. Thus 130 non-poliice reports of wromng conduct were Sent to
Ministers during 19%84-85, and 130 lexters fmvited the Ministers
whether they wished to conswult. As those letters poinced out, it

i% entirely & matter for the HWinister whether & consultatiaon
takes place.

. PReports to Ministers and to Parliament

Reports to Ministers

During the past year, 11B reports of wrong conduct (B0 agajnst
departments and authorities and 3B agaimst loecal coumcils)] have
been made to Ministers wender section 26 of the Ombudsman Act.
Oraft reports are presented to the Minister responsible for a
parti:u1af authority, and the Ombudsman asks whether the Minfster
wishes to consult with him. Some fruitful discussfons have taken
place about possible improvements to procedures 1n departments.

Reports to Farliament

The Dmbudsman Ras the power 1o présent two types of réperts e
Pariiament, apart from the Amnual Eepert. They are special
reports wunder sectiom 31 of the Ombudsman Act amd "non-
compliance” reports under section 27.

During the year, five special reports wunder Section 31 were
presented to Parliament om non-police issues that the Ombudsman
regarded as significant and in the public Interest. There were
four reéeports under section 27 whére recommendations made by Lhe
Office were not carried out by the relevant publfc autherity.
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Three reports on police 1ssues were made te Parliament wnder
section 31 of the Ombudsman Act and sectiom 32 of the Police

Regulation (Allegatioms of Misconduct) Act.

Special Reports under section 31 of the Ombudsman Act

Statement fm reply to the Mimister for Educationm, the Hen B M
Cavalfer.

Report on misinformation abowt the compulsory wearing of schoel
uniforms (Education Department).

Report on the failure te comply with the provisfons of the
Environmental Planning and Assessment Act prior to giving consent
to the comstructiem of whe building Enown 43 Grodvesor Place
[Sydney Cove Redevelopment Autharityl.

Report aon whether Local  Coumcil  employees  are  “Publfic
Authorities® within the Ombudsman Act [continuing need to amend
New South Wales Ombudsman Act).

Report on the delay in increasing the rate of statutery interest
on outstamnding amownts of cempensatiom followimg acguisition of

1and by public suthorfties.

Mon=compliance Reports under section 27 of the Ombudsman Act

Report on the failure to give am opportunity To make submissions
{Mulwaree Shire Councill.

Feport on the failure to accept the Ombudiman®s recommendations
for establishing a command strecture amd guidelines for the
control of goals during strikes by Prison Officers (Depare@ent of
Corrective Services].

Report on the faflure to sccept Ombudsman's recomméndations for
payment of compensatfon for §11egal detention (Department of
Corrective Services).
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Repart om the Ffailure wo properly favestigate a complaint
[Bepartment of Local Government].

Special Reports under Sectiom 31 of the Ombudsman AcCt and sSeciian
32 of the Palice Regulatien (Allegatians of Miscomduct) Act

Report on the delay by the Police Department in investigation of
complaints that Police assaulted blind peaple.

Report on the present positien of the Police QDepartment
imvestigation 1mto complaints made by Constables HMiles and
Mckimnon.

Beport on the exclusion of civilian dinvestigators from
reinvestigation of police conduct.

Heed to give reasons

The High Coeurt in Fublic Service Board of Hew Sowth Wales w
Osmond, a decision handed down on 2] Febreary 1586, ruled that
the Public Service Board was under no duty to prowide Mr Osmond
with fes reastens for dismissing nis: appeal agafmst a decizionm
rejecting nim for a Jjob. The Chief dJustice, 1in the Teading
Judgement of & wnanfmous decision, said:

There 5 no general rule of the common law, or priAnciple of
natural justice, that requires reasons to be given for
adminfstrative decisions, evem decisiens which have been
made in the exercise of a statutory discretion and which may
adversely affect the imterests or defeat the legitimate or
reasonable expectations of other persons,

The High Court heard the matter as the result of an appesl From
the decisfon of the New South Wales Couwrt of Appeal, which
decided by majority that the Board was under a lTegal duty te give
reasons for its decisien. The President had stated:

[Aut.rlnr!H".:I presumably have reasons for thelr decisions.
The obligation to think owt and articulate those roasons,
justifying them 4in a publfc way, 1s likely to provide a
discipliine that will ensure that the decisiom 15 better as a
CORSEqUERCE.



The Oebudsman 145 charged with examininmg the administrative
conduct of Hew Scuth Males public suthorities e&nd, without in anmy
way disagreeing with the statement of the law by the High Court,
belfeves that the giving of reasons for decisfons 45 a sensible
and desirable administrative practice.

For the past fow yeoars this Offfce has been canducting a&n
fnvestigatian fmto the palicy and procedures of all Mew South
Wales Tecal coumcils when denying liability im cases involwing
public 1fability insurance. Persistent complaints to this OFffice
had revealed widespread dissatisfacefen with existing practices
and, in conjunction with the Lecal Govermment and Shires’
Associatioms, a4 set of recosmended procedures was developed.
Central to these procedures is the giving of adequate reasons to
claimants for the denial of their claims. The majority of Tocal
councils have now adopted the recommended procedures and The
number of complaimts to the Oobudsmam about this type of matter
has declined.

When peaple are given reasons for decisions they are able to make
thelir own assessments of the grownds of decision amd are less
11kely to complain of enfair treatment. A persen who has been
disappointed with Ehe decision af & publiec auwtharity 12
predisposed to feel aggrieved, The giving of reasons raises
public comfidence fim the autherity and in the adeinistrative
process whereby decfsions are made.

A recent complaint ta the Ombudsmam comcermed an application to &
publie aurthority by a professiomal who wished to describe, for
advertising purposes, his new relationship %o his old firm as
"consulting®™. The authority refused to given him reasons for
rejecting his application, sayinmg that it was under no legal
obligation to do 50.

in his draft report the Deputy Ombudsman found the awthority's
conduct to be C“wrong® in terms of the Ombudsman ACt and
coRmen Led:



- 2B =

<« to refraim from giving reasons for an admimistrative
decision, merely because théere is no legal reguirement to do
¢, 15 both umconstructive amd to invite deubt im the good
fatth 1n which the public authority acts.

The giwing of reasons goes some wiy towards ensuring that public
authorities sct responsibly and eorrectly: 1t 15 a check an the
exercise of discretion and assists im building and mafntaining
public confidence im the instrumentalities of government. A3 a
general principle the Ombudsman considers the failure to give
reasons to be undesirable &nd contrary to the public interest.
This OFfffce will mor hesitate to find wrong conduct fn cases
where a public suthority has unreaseonably or unjustly fafled to
give reasons for an administrative decisfon.

8. Function of Ombudsmam Investigation Officers

It has been noted fn previows Annual Reports that Investigation
Officers are required to exercise fnftfative, while working wnder
delegation from the Ombudsman when finvestigating complaints;
final decisfons as to whether there has been wrong conduct by
public awthorities are made by the Ombudsman or Deputy Ombudsman,
Highly specific procedures have been evolved to ensure that all
parties are kept informed of the progress of an favestigatiaon,
but 2 small nuaber of public sutharities still dttempt to attack
Investigation Officers personally, instead of addressing the
facts disclosed by the fnvestigation [see 1984-85 Annual Report,
pp 61-4 and the next item).

In the past year the Director-General of Education, Mr B B
Winder, has sought te challenge the power of Investigacfon
Officers to oxercise their delegations under the provisions of
the Ombudiman Act. In ome case an Investigacion OFFicer made
preliminary enquiries of the Director-Gemeral on 24 February 1986
about a complaint invelving school transport in the Riverina
area, requesting a reply within four weseks. Ogmn 1 April the
Investigacion Officer asked the Deépartment's itatzon officer when
a reply might be expected; om 3 Aprfl he was told that & draft
reply should soom g6 to the Director-General amd that, 17 it did
mot, he would be told. Mo further information had been received
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by 23 April, when the Investigatioen Officer agaim wrote to the
birector=General, making a “formal request® for & reply by 28
April &nd reminding the Directér-Géneral that the subject of
delay might be made the subject of a report to Parlfament, as
praviously indicated by the Ombudsman.

Omn 30 April the Director=General, fm his reply to the preliminary
enquiries, objected to “receiving a letter writtemn 1R sweh a
critical wein and sigmed by an Investigation Officer®. Hawing
considered the Oirector-Goneral®s response, the Investigation
Officer decided that thers appeared to be evidence of wromg
conduct, and fsswed a motice of investigatiom, a: required by
Sectiom 16 of the Ombudsman Act, 1n a further letter toe the
Director-General. The Director-General replied that he had
"considerable difficulty fm accepting the actions of the
Investigation Officer®. He continuwed, ... [ have to state that
1 will mot accept a letter sigemed by one of your Investigation
Officers advising me that the comduct of this Department appears

to be fmproper ...".

The Ombudsman pointed owt to Mr Winder that nhe was able to
delegate certain powers under the (mbudsman Act to Imvestigation
Dfficers, and that the delegation to the officer fn guestion had
been made on 27 March 1984, The Ombudsman expressed the wiew
that the officer "in this case, and in all cases, has exercised
his delegation appropriately and fn accordénce with Suth
directions as [ hawve given him from time to time®; the Ombudsman
enclosed, Ffor the Director-General's information, tThe extract
from the 1984-85 Annual Report mentioned above.

The Ombudsman contfaued, "1 expect that you and your officers
will give my dnvestigation officer every co-operation and
assistance in this fnvestigation. [f the fnvestigation officer
later recomamends e, [ will consider utilising the provisions of
Section 19 of the Act®. Section 19 of the Ombudsmam Act confers
gn the Ombudsman the powers of & Royal Commissiomer.
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9. Perszanal denfgration of Imvestigatiesn Offfcers wnhelpful

It 15 the practice of the Office to refor a statemenr of
provisional findings and recommendation: te public authorities
whose conduct hat been fnvestigated, te the complainant and to
amy parties commented uwpon adversely as a  result of the
investigation. The purpose of this 1s to give all parties an
opportunfty to comment om the accuracy of the facts, and to state
their views about the provisiomal comclusions and findings put
forward by the Investigation Officer. The dmbudsman considers
those comments and views before deciding whether to send & report
te the responsible Minister.

hs nmoted in previous Amnual Reports, occasfomally & public
duthority responds to a statement of provisiomal findimgs and
recoamendations: by personally denigrating the Investigatien
Qfficer wWho conduc ted the investigation, rather than
concentrating whally on tha facts, conclusions and
recommendations contained in the statement itself. The Ombudsman
is pleased to report that this tactic was seldom used during the
past year;: there wai one notable exception.

A statement of previsional findings amd recommendations issued in
April 1986 disclosed serfous fssues of public finterest in the
administration of mental health services fm the prisons area.
The facts of the case are outlined elsewhere in this report (see
tepic "Prisoners and the Mental Health Act").

Or H & Sainsbury, Senfor Specialfst, Memtal Health Services 1n
the New South Wales Health Department, wai o&né of the public
duthorities whose conduct was fnvestigated. He wrote to the
Imbudsman an threa pccasfons, severely critfcizing thi
Investigation Officer responsible for the fnvestigation. Im his
fFirst lectter he described the provisional caonclusions and
findings as an “emalgem of moral profcuncements, confused
attempts To state and apply the law, polemicel comment wpom
certain provisions of the HMental Health Act 1958 and sketchy
reference to alleged facts®™. The letter variously stated:
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ves your officer fafls to draw from the facts the conglusion
which was opeén toe him and to which the facts overwhelmingly
pointed ...

The references [to several peérsons detafined for lomg periods
fn mental hmospitals] serve the sole purpose of conveying by
ifnnuends your officer's distorted convictfon that he 1s %o
take credit for the discoavery of the tip of the iceberg of
injustice perpetrated against mentally 411 offenders in HSW

R

Az a result of inadequate finvestigacion you officer Fails to
find the facts relevant to the subject of his conclusion. He
draws his conclusion from the absence of faces known to him,
an absence for which Re 13 responsible ...

There 4% no factwal support fFor these conclusions, your
offfcer having brushed aside existing administrative
practice, made wnsubstamtiated charges of injustice in other
cases for which [ am responsible and having Jumped to
conclusione without botherimg to inguire inte facts which are
vasily discoverable ...

The [nvestigation Officer and am Assistant Ombudsman later
interviewed Dr Sainsbury for the purpose of clarifying some of
the 1ssues that he Rad rafsed in his Tetter. He made neo
critieism of the officers' performance during the finterview,
which took place in the presence of Or Sainsbury’s legal
advizers. Yet, in a letter marked "Private and Confidentfial®™, Or
Sainsbury shortly afterwards wrote to the Ombudiman:

As someone who has always beem a supporter of the Ombudsman
in any society I feel compelled to express my disappointment
in your officer's recent performance.

1 would expect nothing less than AJnvestigatioms of the
highest calibre to be conducted by your Office. It would
seem to me that to achieve this it would be essential to have
cfficers who have mot only some understamding of the field
under investigation, but also an attitude characterised by an
open-minded amd objective approach biased only [by]l the
concern to produce a clear picture.

Ta hawe an investigation carried out fn the manner of the
present investigation by [the Imvestigation Officer] does nmot
help the community in any way, nor does it reflece pasitively
on your own respected office.

While I would be the first to adait that my feelings were
extremely hurt by [the Investigation Officer's] provisional
finding that my conduct was unreasonable amd unjust,
especially as I have stuck my nmock out many times for
forensic patients, [ am more concerned about the public image
of your office.



5ix days later, Or Sainsbury wrote again., This time Be
criticised mot only the Investigation OFficer, but the Assistant
Ombudsman as well, and accused both of being “civil rights
champions®. DOr Sainsbury began his letter:

I had 1in mind to write to [the Investigation OFffcer]
fellowing his Investigation meld at McEell Builiding an
Friday, 23 HMay 1986 in order to clarify some f5tues abowt
which he appeared to be unclear. Some of what [ had drafted
would have been critical of [the Investigation Officer] and
45 ewen a harmless wobbygong shark will attack 1f threatened
I am writing direct to you, Sir, giving some straight
information abour major {ssues only.

Mozt of the “strafght information® had been covered im  the
Interview amnd fin the doctor's previows correspondence. The
purpose of Dr Safnsbury's letter was apparently to convey the
fmpression that the officers were prejudiced against him and
that, in his own words, "a firm civil rights line was being
pursued to the exclusion of other factor: fn  the equation
relevant to the management of the meatally 1117,

A revised statement of provisional findimgs and recommendations
has been i1ssued, taking inte sccount material considerdd to be of
fubstance.

This Office values constructive comment upon statements of
provisfonal  findings and  recommendations, but personal
denigratfon of Investigation Officers 15 deplored. The Ombudsman
told Dr. Sainsbury that he was satisfied that the interview with
the Investigation Officer and the Assistant Ombudsman had been
conducted fn accordance with the correct procedures of this
Oftice.

10. visits to juvenile fnstitutions

The 1984-B5 Annual Report noted that there had been fewer visits
to juvemile institutions during that year, bocause there were
fewer institutions amd fewer complaints Freom those institucions,
and because resgurces were allocated to juvenile remand centres
and prisons. This trend continued in 1985-8E.
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With the announcement That the Department’'s programme of
commupity placement of voumg offenders ig te be abandoned, 1t may
be that this Office will peed to make more regular vwisits to the
larger fnstitutfons. The sitwation will be kept wnder review.

YISITS TO JUVENILE EINSTITUTIOMS -
ORAL COMPLAINTS RECEIVED and DEALT WITH
1 July 1585 to 30 June 1986

HATURE OF INETITUTION TOTAL
COMPLAINTS

MINDA, YASMAR, COBHAM, MT.PENANG,
LIDCOMEE ASHFIELD ST.MARY'S KARIONG

Department of Yowth
4 Community Services

Activities 2 2 4
Alternative

Aeeommodation 1
Cleanlimess of

premises 1 1
Clothing 1
Conduct of

afficers | -3 B
Day leawe E]
Faciligties or

physical conditions
Food
Medical treatment
dther residents 3 i
Phone calls 1
Property
Schooling §
Smaking
Transfer
Yigies
Work

—
=
et it et

e P pm =
LERETR RN o ) £a

ey ol Ll

L5, ]
m

TOTALS : 14 11 ] 27

fcontinued fallawing pagel
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fther awthorities:

Folice 1 3 2 &
Courts

{na jurfsdicefan] | 4 5
TOTAL:S 1 3 3 1 11
TOTAL ORAL
COMPLAINTS DEALT WITH 15 L4 4 31 &9

Investigation of Youmg Offenders' Complaints

Written complaints received from youmg offenders are allocated
throughout the Offfce amd dealt with by the majority of
Investigation Dfficers. Yery few written complaints are received
from residents of Juvenile institutions.

Investigation Officers responsible for the major Jjuvenile
institutfons are set out below:

INSTITUTION RESPONSIBLE BACE=UP
OFFICERS OFFICERS

Minda, Mary Bolt Yvon Piga

Lideombe Jane Deamer

Yasmar, Greg Andrews Julia Hall

Ashfield Sue Bullock

Horrimi, Julfia Hall ATlan Hartigan

Broadmeadow Brian Seelin

Endeavour House, Allan Hartigan Andrew Paton

Tamworth Kieran Pehm

Mt. Penang, Claudia Douglas Brian Seelinm

Eariong Hargaret Tung

(eontinued followling pagel
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Riverina Aemand Gardon Smith Eigran Pehm
Centre, Mary Bolt
Wagga Wagga

Cobham, Andrew Paton Margaret Tung
5t. Mary's Jang Deamer

11. The Ombudsman and the Privacy Committes

Regquirement that Ombudiman be a member of the Privacy Committes
undesirable

Section 5(3) of the Privacy Commictee Act provides that the
Ombudsman 5 a menber of the Committes. For some time it has
been the view of the present Ombudsman that this provisfon 13
undesirable. [n & letter to the Attorney-General dated 10 July
1985 the Dmbudsman set out the ressons For his wiew as follows:

{1} The role af the Ombudsman, both wnder the Ombudsman AcCt and
wnder the Palice Begulation (Allegations of Hisconduct) Act,
1978 l(as amended), 5 a wery demanding one. These burdéns
mave increased over recent years, both with an inmcrease of
complafats generally and the fntroducticmn of a new Police
complaints system which 1involves secondment aof ten Police
officers to the DFfice of the Ombudsman. These seconded
Folice Offiers become Offfcers of the Ombudsman and are
directly responsible te the Ombudsman.

[2] For the reasons set ouwt im [1) it has nmot beem practicable
for me to attend Privacy Committee meetings for some time.
In the circumstances, I think it is highly wndesirable that
the Ombudsman should be a defacto member of the Committee,
when the Ombudsman's duties may substamtially preclude the
halder of that Office from being i1avelwed in the work of the
Commictes. Further, there exists an undesfrable risk that
the canduct of some matter by either autharity may by reason
of the Ombudiman's membership of the Committee be attributed
to the other autherity.

(3] The Ombudsman and the Privacy Committes have different roles
and there s a risk of uvhndesirable conflict of finterest
while the Ombudsman remains & member of the Committes. In
one case already, the Committes Believed that the amendments
affecting the work of the Ombudsman being introduced by the
Minister of Police, Mr Anderson [under the Reading “Police
piscipline Package") in Movember 1%83 infringed in one



respect proper “privacy” principles. At Ombudsman 1
disagreed with the FPFrivacy Committes’s wiew, wobtained
counsel’s opinion that there was nmo  adverse privacy
implication in the mew legislation, and ferwarded coples of
this opinfan te the Committee and the Polfce Minister. The
Committee disagraed with the apinion but the Ministér agreed
with 1t. Such confliices of fmeerest are guite possible im
the future.

[4] Membership of the Committee 15 not necessary for effective
co-operation bétweéen the Orbudsmamn  and the Privacy
Comnitees. 1 and officers of the Ombudsman have had
fruitful contact with beth present and past Executive
Members of the Privacy Commfttee and staff. & sensible
method of dealing with border 1iné cases betwean the two
Jurisdictions has been worked owt and there is a precedent
for the contiAued eo-operation amd discussion when
necessary, Irrespective of whether the Ombudsman 15 a member
of the Privacy Committee or not.

Subsequently, the Oebudsman Tearned from the Minotes of the
Privacy Committee that the Committer was proposing that the
Peputy Ombudsman showld be substituted a5 a required member af
the Privacy Committes, The Ombudiman belfeves that this proposal
would not fmprove the sitwation, and might make it worse. On 20
MHarch L1986 the Ombudiman wrote to the then Fremier and to the
Attorney-General as follows:

[ nhave not ateended the Privacy Committee meevings for some
vime and beligve that you should know that I do not agree
that the Deputy Ombudsman showld be substitured for the
Ombydsmam in the legislation. Indeed, 1 regard the
arguments agaitnst tThe Deputy Ombudsman being appointed &
equally strong, 1f not stronger, than those I put forward in
tupport of my original proposal. The Deputy Ombudiman has &
heavy work-load of favestigatioms and, fn my evalustion,
would be even lTess fn & position to make time available from
h1s demandimg role to wsefwlly serve as a member of Che
Privacy Committes. He, like myself, and findeed other
afficers of this O0ffice, may be subjlect to complaint under
the Frivacy Committee Act and, withouwt stating what 1
believe about the complaime, ome such complafnt has been
made to the Committee in respect of an invwestigation carried
out by the Deputy Ombudssan.

[ have distcwized the matter with Dr Jinks, He tells me he
was im ne way consulted before or after the resclution
referred to in the Privacy Committee minutes and that he
dogs not agree with the propesal that the Deputy Ombudsman,
by statwre, showld be a member of the Committes. 1
respectfully &gk that the proposasl of the Privacy Committee
be rejected and that my original proposal, namely that the
statutory requirement that the Ombudsman be & member of the

Commitree, be remowved.



[n his reply dated 24 April 1986, the Attorney-General said:

As you are aware, the Premier has ient his iupport ta your
reguest to be deleted from the Privacy Committee, and at
this stage the guestion of an appropriate replacement on the
Privacy Committes is under review.

Thank you for bringing your views cancerning the Deputy
Ombudsmam To my attemtion.

Because of the demamds on his time, it 15 pow some time since the
Ombudsman attended a wmeeting of the Privacy Commitriee. The
fmbudsman requests that & decisfon be made on ERTE mALLér as SOOR
as possible.

"Policy” decisions af the Privacy Committes

From time to time the Privacy Committee makes decisfons on what
might be called "policy™ {fsswes; that 1s, isswes which da not
resalt from fdnvestigation of complaints (as compared with the
mannegr in which the Ombudsman §5 reguired to proceed uwnder the
fmbudsman Aet). Such policy decisions sometimes recefve wide
media coverage as the wiews of the Privacy Committee,

fme example concerms Ethe trenchant opposicion af the Frivacy
Committes to the Commonwealth Government's proposals for the
Kustralia Card. Like many 1ssues, such a palicy guestian
involves the balamcing of often competing finterests, and nAotr
merely the privacy of fndividusls. [In the case of the Australia
Card another fiaterest to Bbe takem inte consideration i the
claimed utilivy af the Card as a weapon to combat tex evasfion and
social welfare fraud and &% a means of spreading the burden of
taxatfon mare equitably.

On fssues such as this the wiews of individwals may differ. If
the Dmbudiman were to disagres with the Privacy Committes on an
fasue such as the Australia Card, and were publicly to announce
that disagreement, he would be entering 1isate pelitical
controversy, with possible detriment to his primary role.



R, | [

This consideration reinforces the Ombudsman's wiew that neither
the Ombudsman nor the Deputy Ombudiman should be 4 member of the
Frivacy Commfittee, and should confine ctheir energies to the
arducus tasks clearly lald dowa fm the Onbudsmam Act amd the
Police Regulation [Allegatdoms of Misconduct) Act.

Complaints agafnst the Ombudsman to the Privacy Commitres

Thee are likely to be occasfonal cemplaines e the Privacy
Coamittes about the Ombudsman or his officers. One such
complaint arese out of am item im last year's Anaual Report.
That 1item, under the heading “An Alleged Extracrdinary Party®,
set oot the terms of a complaint to the Ombudsman by Constable
MecKinnon about the comduct of an Inspectar of police, & former
senior member of the Internal Affairs Branmch (described im the
Annual Report item &s Inspector K], who had allegedly Boasted to
Jurior polfce officers, in the circumstances et ocut in the ftem,
that on at Teast one occasion he had in effect colluded with
police whom he was imvestigating to enable them to availd any
charge or criticism.

The fintegrity of [ntermal Affairs Branch finvestigations 4z aof
vital dmportance to the Hew South Wales Police Farce and the
allegation was seen by the OFfice of the Ombudsman az a zerfows
one. The police {investigation of thi: and other substantial
complaints made by Lonstables Miles and McKinnon had been delayed
for an ifnordinate period.

When the Privacy Committes commenced the finvestigation of the
complaint by [nspector K, the Ombudsman soeght the apinfan aof
Robert Wayes, an expert in privacy law, who &5 & Commissioner of
the Australfsn Law Reform  Commission  had  been  primarily
responsible for the Commiszsfon’s longstanding project om Privacy.
Mr Hayes, who has recently been sppointed a member of the
Commonwealth Administrative Appeals Tribunal, advised the
Ombudsman:

Under no privacy protection principle, whether developed
under Australian Stave, Federal, or International Law; or by
the Privacy Committes §tself, can the Ombudsman's conduct ag
set out fAn the complaimt by [Imspector K] te the Privacy
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committes, be crfticised as invasiwve af [Inspectar K's]
privacy.

Mr Hayes also referred to his doubts about the jurisdiction of
the Privacy Committee 1im relatfon to the Ombudsman®s Annoal
Report item. A copy of this opimion was semt to the Committee.

The Privacy Committee is continuing with 1t: finquiry. The
Ombudsman will carefully consider the final deciston of the
Privacy Committee, when it 15 recelved. Like recipients of
Ombudsman reports and recommendations, the Ombudsman will remain
free to agree or disagree with the Commictee's conclusions.

Hew Matrters

12. Delay by Departmeat of the Attorney-General 1im processing
annelment requests

The 1984-85 Annual HReport foreshadoswed the mneed to investigate
the procedures of the Department of the Attorney-General in
processing requests for anpuiment or remission of penaluies. A
guestion of jurisdiction had to be settled, however.

Administrative problems arose with the fintroduction of the Self
Enforcing Imafrimngement MHotice Schese fn July 1964, s0 that
numgrous requests for annulment of convictions or remission of
penalties were made to the Secretary of Justice. An officer of
the Department of the Atterney-General safd that, because the
Traffic Bramch had made hwndreds of errors, which the Department
now hed te cerrect, there were bound to be delays.

This Office discontinued enguirfes about complaint:s of delay by
the Traffic Branch on the grownds thet requests by the Police
Department for annulment ar reémission would resolve them. Thaose
complaints re-emerged, however, as complaints about delay by the
bepartment of the Attorney-General in procéssimg these reqguests
from the Police Department. Complaints were also received from
poople whe tried to deal directly with the Department.
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The first complaint referred to the Department wes that of Mr K,
whe im  more than twelve months had received only an
acknpwledgement of his reguest for a refund. The Seeretary, Mr T
Haines, provided information abput Me K's complaimet "as & matter
ef  courtesy® and questfoned the Ombudsman’s Jurisdierion.
Following the intervemtion of this Offfce, Mr K received his
refund cheque.

In response to Mr D's complaint, 1t was arranged in March 19885
between the Department of the Attorney-General and the Palice
Department that, as a matter of priority, a refund of $166 would
be issued. Mr D had pafd his eriginal fine, but a warrant was
fs5ued in error and Mr D, under duress, had paid the fine and
Costs a second time. Six months Tater this OFFice was told that
it would be at Teast sncther month before the adminfstrative
details could be completed and a cheque fssued to Mr D. This
delay was said to be "par for the course”™: thére were *massive
backlogs™, and the fact that Mr ['s payment had beem made in 1983
made Rim no more deserving than any of the many others who had
boen waiting as long. Complainants Mrs R and Or W were in a
similar position.

In Zeprember 1985 the Ombudsman suggested that, iFf the Secretary
still contended that these matters were ocutside jurisdiction, he
showld obtain an opinion from independent counsel. No FELPOASE
wai received by 5 Decomber 1985, désplite numerous enguiries, and
the Secretary was advised, in a hand-delivered letter, of the
possibility of a Sectian 19 inquiry being fnstituted. A lettar
dated 26 November 1985 was received that afterncon. Again, “as a
special courtesy™, the Secretary provided information on  the
cutstanding complaints.

The Secretary explained that:

As & direct consequence of the dntroduction of the Self
Enforcing Infringement Motice Scheme [SEINS) fn July of last
year, the Claims and Remissfons Section of this Department
experienced & 400% fincrease im remission snd  annulment
spplications during 1985; with the annual rate of
applications rising from 4,000 per annum to 20,000 per
ARN LW,

This huge increase 1n work volume led to & substantial
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arrears situvatfon amd to extended delays occurring fm the
processing of many of these applications during 159485,

The situation has now been remedied to a very large extent
and 1 am confident that uAaduoe delay 1n thesse matters will be
avatded 1n 1%86 ...

I will acquaint you with the terms of legal opinfon on the
jurisdiction question as soon as such advice 1% to hand.

Even with these substamtial &rrears, 1t was mot clear why Mr M,
another complaimant, had had to wait more tham a yoear, &nd wWhy
niz three phome calls and tws letters, one hand-deliversd, had
been fgnored. Follewing the intervention of this Office, his
file was located and a reply sent.

After a further remfndér By this Office, the Secretary advised in
March 1988 that Hhe had received an opinion from the Crown
Lolicitor omn the guestion of jurisdiction, but had now sought @
further opiniom on the matter from the Office of the Zoliefirtor
General., The Ombudsmam asked for a copy of the opinfon by the
Crown Solicitor, But the Secretary said that he did not consider
that it would be “appropriate” to make a copy of the apinion
available.

n 5 August 1986 the Secretary of the Attorney-General's
Department advised the Ombudsman:

f have now had the benefit of the Soliciter General's advice
in relation to this matter. In her advice she considers the
amhit of the expressiaon “relating to the exerciie af the
royal preragative of mercy”™ as used in Clause 9 of Schedule
i to the Ombudsman Act, 1974,

The 5Solicitor General notes in respect of Clawse 9 that it
applies not merely te the conduct of the Gavermor (cf.
Clause 1) or te the conduct of a Minister of the Crown {cf.
Clawse 2} but te the conduct of a public authority which 1s
defiped in 5.5{1)} of the Act to mean, inter alia,

"le}  any officer or temporary employee of the Public
Service;

(d] amy person in the service of the Crown or of any
statutory body representing the Crown.”®

The Solfcitor General has come to the view That the
exclusion of conduct by & public authority, as distinct from
the conduct of & Minister of the Crown andfor the Governor,
relating to the exercise of the prerogative of mercy
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strongly suggests that what 15 excluded s not merely the
conduct immedfacely dnvolved im the exercize, but also the
anterior processiing of applications.

In wiew of this adwice from the 5elicitor Gemeral [ believe
that ft 15 not appropriate for yow to inmvestigate the
processing of matters 1nvolving the exercise of the royal
prerogative of mercy.

Hor do I belfeve ft sppropriate to make available advice
tendered by crown law officers fa thése cases.

heeordingly, in the future persons seeking relfef fn this
arta  should be referred te me so0 that 1 might take
appropriate action,

It 15 regrettable that the Secretary was not prepared to send the
Ombudsman copies of the opinfans of the Crown Solicitor and the
solicitor General so that the validity of their reasomimg could
be scretinised. Howewer, to the extent that the Secretary
expeditiously deals with complaints te this OFffice, no harm s
done by the denial of jurisdictiom. IFf, however, the legitimate
complaints of ciefzens fn this area are not promptly answerad it
will be necessary for the Ombudsmén to expend public monies to
brief findependent Queen‘s Counsel to advise on the issue of
Jurisdiction and, 1f mecessary, take action fm the courts.

13. Department of Environment and Planming -~ In-house legal
advice

During an  fnvestigation of the Sydney Cove Redevelopment
Authority®s approval of the Grosveaor Place development, 1t
became apparent that the Departiment of Environment and Planning
had been concerned about the development. This Office then
investigated the alleged failure of the Department to commence
legal proceedings against the Authority's approving the building
Wwithout Ffirst obtaining an eavironmental {dmpact sTacement or
atherwise complying with €he prowisions of the Environmental
Flanning and Assesiment Act.

The dinvestigation was discontinued when the Sydney Cove
Redevelopment RAuthority [Amenmdment and Yalfdation) Act was passed
by Parliament 1n Oecember 1585, The Act provided that the
Authority was bound to comply with Part V of the Environmental
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Planning and Assessment Act and validated the actions of the
Authority prior to the date of assent, including the approval for
the Grosvensr Place development. The Dmbudsman believed that
there would be Titele wtility in pursuing the iavestigatien of
the Oepartment of Environment and Planning, given the
imtroduction of that legislation. However, durimg the course of
the fnvestigation into €the Department's condwct, ft was learned
that the Oepartment had relied on intermal legal advice in &
matter of sigRificant public intérest. The Oabudsman believed
that the leqal advice was confused, indefinite and, 1in parts,
inaccurate. The Ombudiman wrote t& the Director of tThe
Department of Environment and Planmimg in the following terms:

Notwithstanding the decision to discontinue any further
investigation, ! believe I should express my concern at the
Department's decision to rely on purely faternal legal
advice in a matter of significant public fimterest. The
réelgvant Facts are briefly as follows:

{al The Department, and yourself as 1ts Director, had,
relatively earif in the plece, rightly expressed
concern at the 1ikely adverse effects of the proposed
bufldimg kmown as Grosvenor Place.

b} ?;Egrﬂing to the Department's lettér to me of 25 June

«xw« The guesticn of whether the re-development proposal
fell within Part IV or Part ¥ of the Environmental
Planning and Afsessment Ret, 197% was cansidered by
the Deépartment's Solicitor and & senifor legal
officer of the ODepartment. You will have seen
those advisings. Though not completely free from
doubt, both officers concluded that the sublect re-
development proposal Fell withim Part 1V aof the
Act. Therefore, the question of the application of
Part IV or Part ¥ was not rafsed agafin.

Indeed on cleser perusal, the advice of the then
Manager of the Legal [Drafting) Bramch, Hs D Campbell,
dated 27 May 1983 was that, in her view and not without
daubt, the effect of the 27 Hay 1963 Amending Act was
that the Awthority was the consent authority. This
correct advice meant that Part ¥ did apply. However,
she went om to 2ay tThat the “safest course” was io
regard the Council's comsemt as still beimg mecessary,
a view with which Mr Hort, the Saliecitar, agresd and
which as he safid im his memorandum af 21 March 1984
"that being the case Part ¥ has no applicatfon”.

fe)l Motwithstamding the doubts expressed by the inm-howse
legal advisers, and notwithstanding your own and the
bDepartment's comtinuing concern about Grosveémar Place,
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the Department procesded to act &n the basis that Part
¥ dfd not apply and hence that the Department had no
right to intervene in any way. Ko outside Tegal advice
was obtaimed from experienced soliciters or couwnsel,

[d] Following recefpt of & complaint against the Authority,
advice was obtained by this Offfce from Mr Symos QC and
H: Blackman. That adwice, anmd advice subsequently
abtained by the Sydney Cove Redevelopment Authority
From Mr Glesson OC, makes clear that Part ¥ of the Act
did apply at a1l relevant times Following the assent ta
the Sydney Cove Redevelopaent Authority {Amendment)
Ace, 1983, AlY eminemt cowunsel were of the wview that
Fart ¥ did apply te the Grosvemor Place development and
should have been complied with, and had not been. By
that stage (a3 distinct from whenm the matier was
conslidered by the Department] the buildimg was half
completed and the practical realities consfderably
ehanged.

The Director of the Department of Environment and Planning,
Mr R B Smyth, replied:

Kith himdsight | agree that in view of the doubts rafsed by
the Department’s lTegal officers, outside expert advice couwld
have begn aobteined, I will in future seek such outside
advice when the sftuation iz not clear.

The Director's response was satisfying. The bemefits of owtside,
specialist legal advice are obviows from the facts of Ehis
particular case. The Director's decision will go & Tong way
towards ensuring that similar Futwre breaches of the law do not
DECUF.

14. Ombudsman serutiny of recommendations: te HMinisters

Mr A complaimed that me had applied to the Department of
Industrial Relations for renewal of his Theatrical Agents License
and had received ne response for a consfderable time. Upan
investigation, 1t was clear that there was serious delay in
relation to Mr A's application, which the Department mad taken
Almast twd YB4Ars Lo Process.

The Department put forward various ressons for the delay and
eventually ies Acting Executive Officer prepared a submission For
the Minister For [ndustrial Relatfons. The submission, which
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recoomended refusal of Hr A&'s application for renewal, was
approved by the Minister, amd Mr & was advized by Tetter of the
Hinfster's decisian, The letvter was sigrned om behalf of the
Under Secretary of the Departmeént and did not give reasons for
the decision to refuse renewal.

The imvestigatien of Mr A's complaint uncovered seversl matters
of contern, apart from the delay, fncluding the fact that the
submission to the Minister was prepared soon after the delay had
been Brought to the attentfon of the Department by Mr A: 11 had
taken a ridiculously %Yong time %o process the application, but
the submissfon te the Mimister was prepared within six weeks.

The conduct of the Department was foumd to be wrong, a statement
of provisfonal findings and recommendations was sent to the
Department and, after comments on it were considered, & draft
report was sent to the Minfster. The Hinfster made the following

comment wpon the draft report:

[t is my opinion that | have an unfetrtered discretien
in the exercise of this power. If you are :uggening
that 1 should explaim my action im exercising this
discretion ta my Department, whoe them pass om this
information to the applicant, them [ find your
suggestion fncredulous and beyond your poWwer.

The conduct of Ministers does not come withim the jurisdiction of
the Ombudsman, and the Hinister for Industrial Relations has
absolute discretion wunder the Industrial Arbitratiem Act to
approve or refuse the renewsl of certain licenses. HNevertheless,
the Department, when making a submissiom to the Mimister should
not, because of the HMinister's absolute discretion, fafl to
advise him reasonably and fully. The Ombudsmam replied to the
Hinfster:

ee-] should point out that where complaints Simflar to
this arfse in the future, I will give comsideration te
whether, in the eircumstances, [ believe Departmental
officers have acted wrongly fm terms of the Ombudsman
Act. in my wiew, 1in particular circumstances, 4
recommendation to you by a Departméntal officer that an
spplication for renewal of a license be refused, should
be accompanied By & recommendation that reasens be
given to the applicanmt. 0f courte, 1t would be a
decizion entirely for you 4% to whether reasons should
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be given. But the failure of a Departmental afficer to
makeé Such a rocommendation fm & case, far example,
where & person's livelihood fs affected, may of itself
constftute wrong conducet fm terms of the Dmbudsman Act
in that such inactien 1% unreasonahle.

This applies to all Departments and Ministers. A1l departmental
officers, in making submissfons to their Mimisters, come within
the jurisdicefon of the Ombudsman. [If this Office belfeves that
an officer has mot acted reasonably, in makimg submissions w6 the
Minfster, them that conduct, or the conduct of the Department,
may be found to be wrong.

When the final report in this matter was issuved, the Department
had taken actien to emsure that Mr A's application was moOtL
ronewed. However, Mr A wrote te the Ombudsman in April 1986:

As a comsequence of matters brought to the attentiom of
the Department by your investfigation, the Department
has now granted a Ticense.

Please communicate my sincere thanks te members of your
Office.

15. "Own motion® investigation of the Fish Marketing Authority

[n May 19BE, a5 & result of information received in the course of
an investigation imto the conduct of another public authority, an
Investigation was commenced imto the conduct of the Figh
Marketing Authority. Specifically, the investigation concerned
allegacions that:

1. employees of the Fish Marketing Autherity could
purchase, without safeguards, fish sold by the Authority en
behalf of other persons or co-operatives, and, fin particular,
fish sold across the auction floor at the Authority's Pyrmont
premises.

2. the Fish HMarketimg Authority and certain employees
levied a commfssion of only Five percent on sales on behalf of
certain persons, when & higher rate of commission should have
been charged.
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The Fish Marketing Authority operates under the Fisheries and
Oyster Farms Act. The Act requires that fish must be sold, by
the MAuthority or by a registered co-operative, 1n & market
esvablished umnder the Act, fa the Authority's Pyrmont Market, or
at & council-controlled market set up wnder the Local Govermment
Act. An  exemption may be granted, and fish legitimately
purchased may be resold, Before & registered co-operative cam
operate a legal fish market, the Autheority must recommend that it
be allowed to do so. The Awthority also issues exemptions and
consents. Furtheér, the Authority has & virtual monopoly on the
wholesale wendimg of fish in the Sydney area because of the
conditions of marketing approvels held by registered co-
operatives,

With these powers, the Authority has a responsibility to ensure
that Hew S5South Wales Fish suppliers obtain a falr market price
for fith sold through the Authority. Where employess of the
kuthority purchase fish sald by the Authority om behalf of
suppliers, the most stringent safeguards are required, Lo ensure
that they behave correctly and are seen to behave correctly.

Investigation showed that employees of the Authority, fncluding
auctiongers, were buying wvery farge quantities of Ffish at the
Autharity's dafly suctions. One employee of the Authority {who,
the Authority's Assistant General Manager said, supplied three
Chimess resteurants) purchased 3,591.B kilograms of Fish between
1 October 1985 and 30 May 1986; asnother (who reportedly ran a
stal]l at Paddy's market] purchased 49,754 kilograms of fish fin
the same period. Amother purchaser of large volumes of fish, the
Aszistant General Manager said, bought om benalf of a buyer “who
can"t hang around®; the purchases were probably made on
commission.

When fnterviewed by the Ombudsman's investigator, the General
Manager of the Authority said that he was aware that staff bought
Fish, but expresséd surprise at the quantities being purchased.
He said that he had attempted to s$top the practice when he first
become Goneral Manager, but that the Public Service Association

had opposed nim, saying that the “right to purchase” was &
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“condition of employment® af tha Authority"s staff. The
Assistant General Mamager safd that there was no mechanfsm for
checking whether, for example, an Authority aucticoneer sald fish
Lo mimself, other tham the pratest that this would prompt from
other buyers on the market flaor.

The Director-General of the Department of Agriculture and
Fisherigs, Mr G H Knowles, 1% & member of the Authority. Shartly
after the Ombudsman's Offfce gave the Authority motice of its
decision te fnvestigate the Authority's conduct, the Directars
General recommended to the Authority certain guidelings for the
purchase of fish by Authority staff. The quidelimes weére based
en those applying to private practice by officers of the Hew
South Wales Public Service, and provide that:

1. the work must not arise from, nor can 1t Be sssociated
with, the staff member's official tnowledge &nd duties although,
in approved activities, techmieal ar professional expertise may
be wutilised;

F the work must be dene in the staff member's own time;
and

3. the work must not fnvolve a conflict of Tnterest with
the staff member's duties.

The Public Service guidelines provide that staff should act in
the general public interest and not in the interest of themselves
ar any other findividuals, and that they should be able to show
that they have dane so. Officers of the Public Serwice are
required to disclose in writing to & senfor officer any pecuniary
ar other interest held by them immedistely om beceming aware that
a patential conflict between personal interest and official duty,
whether real or apparent, has arisen or is Tikely to arise.

The Director-General, in recommending the adopefon of these
guidelines, safd that “the present arrangements are not those
which would be approved in mormal circumstances within State
Government departments®™, He continued, “Purchases of large
quantities of fish seem not to be ddequately covered by the rules
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af the Authority. It could reasonably be argued that employees
purchasing large quantities of fish are fn fact engaging in
private practice.”

At the Authority's Jume meéeting rules were sdopted to promibit
the purchase of fish, except in “domestic quentitfes® [one crate
per week per staff member}, and to provide detailed procedures to
ke Followed fn thote cases., Fuarther, except with the Authority's
perpission, “private practice® by employees and employment of
Authority staff in the fish industry, were Forbidden.

The Authority charges s$ellérs & commission for fish s01d through
the Authority. In the Authority's 1985 Annual Report it was said
that the commissfon rates charged by the Authority were:

Individual returns 12%
Co=operative returns 4%
Bulk Fish sold to processors 5%

Enquiries showed that a number of supplfiers had been charged Five
per cemt on fish that showld have actracted twelve per cent
commnissfon. In a number of cafes this was said to be due T
*srror®. fet one supplier was charged five per cent commission
simply on his own assertion that the Fish was to be processed.
In several cases it was not, and twelve per cent commission
should have been charged. The Authority did not check whether
the fish was in fact processed.

Mareover, the Authority’s Assfstant General Mamager had tried to
attract fnterstate suppliers to the Pyrmont Fish Market by
charging them only five per cent commissfon, when New Scuth Wales
suppliers would have had to pay twelve per cent. hs well,
fndividuals who s$01d more than $250,000 worth of fiih per anmum
were charged only nine per cent coamission. This was not
recorded in the Annwal Report.

At fts June meeting the Board resolved that individuals who so0ld
in excess of $200,000 worth of fish per annum would be charged
the reduced nine per cent commission rate; that frozen and fresh

processed fish would attract a five per cent commissfion rate; and
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that interstate suppliérs would no Tonger recefve the concessians
Which the Assistant Genera) Manager had granted them.

The Authority mafintaimed that frozem fish fillets and processed
bBaft prawns attracted five per cent commission, but said that
there had been mo such sales im the curFent finamcial year.
Further checking revealed that there had in fact been such sales:
but only three suppliers mad been cherged Five per cent
commission: all other suppliers had Besn chargéd nine per cent or
twelve per cent commission on these sales.

The Ombudsman's investigation s continuing.

16. Delays by public suthorities in miking adwance payments for
resumed land

Over the past few years the Ombudsman has favesiigated several
complaints about delay by public authorities in making advance
payments to people whose Tand has been resumed,

In the Ombudsman's view, & persan whose land 15 resumed by a
public authority 1s placed at a considerable disadvantage; this
15 compounded when the Tland 1z & primcipal income=-producing
asset.,

In general, resumption of land is governed by the provisfon: of
the Public MWorks Act. Frocedures for resumption and Tor the
payment of compenmsation are specified im Parts ¥ and ¥YI of that
Act. The Act places the onus on suthorities to make payments of
compensation expeditiowsly. [t also empowers an autherity to
make part payment on account of compensation to be paid, and
provides for the payment of imterest on that compensation. The
question of statutery 1interest payable on compensation far
resumption of land 15 dealt with elsewhere in this Repart and 1in
the Ombudsman®s Annual Reports for 1982-83, 1983-84 and 1984-85,

Once a notice of resumptiom &f land 1is gazetted, the land 1is
vested 1n the resuming suthority and the owmer becomes entitled

to recelve compensation. The Act provides that, whem a claim for
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compensation 1s wmade, am awthority should have the land valued
and inform the claimant of the waluvation as soom as practicable.
The claimant i5 entitled to make an applicatien far part payment
af the compensation after the claim for compensation has been
lodged and if the authority 15 satisfied that the claimant is
entitled to receive compensation, The proportion of the full
amount of compensation payable in  advamnce varies between
government departments; the Departmént of EAnviran@ént and
Planning, for example, generally pays 80 per cent of the assessed
value upan resumpticn.

The Ombudsman believes that public suthorities should make part
payment of compensation at as high a propartion of the Full
amount of compensatfon as possible. The propriety of maximisinmg
advance payments has also been recognised by the
Interdepartmental Committee om Land Acquisition Procedures. The
Committes alse recommended that, opon acquisition of 1land,
payment should by made &5 expeditiowsly as possible. [t said
that "so much of the compensation as is mot 1n dispute should be
paid to the claimant &5 soon as possible after the date of
reésumption® and that thiis “"should be dome By am advance payment
af compensation te the claimant on proof of his title to the
interest in respect of which compensation i claimed®.

In ane case the Ombudsman found the delay by Dewbbo City Couwncil
in making a part payment to be unréeasonable and unjust. The
Council had been legally in a position to make & part payment aof
compensation on land it had regumed from ¥ Pty Ltd in June 1983,
Nevertheless, it was ngt wntil February 1984 that the Council
resoived to make a part payment, nfine months after the
applicatian had been made by the claimant. The land resumed was
a grazing property, and & principal source of dincome for thae
director of the proprietory company.

In an wearlier repaort about the Department of Environment and
Flanning, the Ombudsman recomnended that, when compensétion was
approved by the Department, it should also seek approval for the
payment of an advance, together with Statutery interest, and pay
the claimant &% s$oo0m &% passible.
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The Dmbudiman recogniied that a fermér owhnér of resumed property
can resart to the Land and Environment Cowrt for compensatian,
Howewer, that remedy i5 Costly and fnvelves delay. Hot only does
the Public Works Act place am OAud of an Aauthorfty to compensate
& former gwner as expeditiously as possible, but it f5 , in the
Ombudsman's view, ressonable for claimants to expect government
suthorities to make prompt assessments of the value of the Tand
they résume and, &5 s00n &5 possible thereafter, make a realistfc

advance payment of principal, as well as siatutory interest.

17. FProblems with Crown reserved roads

The Department of Lands s composed of a number of Divisions, two
of the Better knowhn being the Land Titles OFffice and the Crawn
Lands Office. The Crowsm Lands Office wswally ateracts the great
majority of complaints about the Department of Lands received by
the Ombudsman each year. A number of these complafmts, uswally
reaching double Figurés, concerns the use of Crown reserved
roads.

The Crown Lands Office has the responsibility for management and
supervisieon of Crown reserved roads, and administers them through
the Metropolfitan Lamds OFfice and a number of Regional Offices
throughout Wew South Wales,

Most Crown reserved roads were created over 100 years ago, during
the subdivision of Crown Tand in Wew South Wales. Each parcel of
lTand was ta be served by & public road. In mamy cases, these so
called "reserved® ar "Crown subdiwition roads" have become public
roads, under the supervision of a local government authority.
However, the original parcels fnto which the State was subdivided
were often oo $mall to constitute ecancmically wiable farming
blecks, and the majority of rural properties comprise a number of
original parcels, each serviced by fts own Crown reserved road,
Consequently, many of these rosads Tie within the bowndaries of
private property and are “"fenced in" or “"enclosed” by means of
gates oF other structures within private property. Members of
the public have a right te use these roads, but many of the roads
are unconstructed and wnused, and only exist on maps held by the
Department of Lands.
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As opposed te public roads, which are maintaimed By local
govérnment authorities, Crown resérved roads are not maimtaimed
by the Department of Lands, but by the regqular wsers of the road
who obtaim Bemefit From ft.

Disputes canm easily artfse berween landholders over the uwse of
Crown reserved roads amd, 1n most cases, the parties in dispute
turn to the local Lamds OFffice for assistance te resolve the
dispute. Crown reserved roads may be closed or opened [(when
circumstances warrant] wnder the Public Reads Act. Owners of
Tand through which & Crown reserved rosd passes may enclose the
read within thelr property, uswally by means of gares, and thus
make wse of Crown land for grazimg or other purposes, Im such
circumstances, landholders are required to obtain a road permit
and pay remt to the Department for wse of the land.

in disputes over the opening orF clesfng of Crowsm reserved roads,
and the fstuing of road permits, the local Lamds Offfce can
become the “meat fn the sendwich®™, with one of the landholders
complafning to the Ombudsman.

The relevant legislation {(the Public Bpads Act 1902 and the Crown
Lands Consolidation Act 1913} is antiquated amd complex. Few
landholders understand the status of Crown reserved roads, or the
procedures iavolved im opening or closing a road. A number of
complaints Anwolve allegations of misleading or dncomplete
information provided by a Lamds Office, or even bhias on the part
of the Lands Office.

Yery few complaints result in findings of wrong conduct wnder the
fmbudsman AcCt. Many are declined at the outsetr or discomtinued
afver preliminary enguiries are made. One of the main reasons
for this 13 that the dispuctes are often referred to a Local Land
Board for decision, either before or at the time that a complaint
is made to this Offfce. The substamtive fsswe In dispute 15 then
determined by the Board and those procesdimgs, being analogous to
Court proceedings, are outside the Ombudsman's jurisdictionm.
There 15 often Titele wrility in this Office considering the

rgmaining ancillary arcas of complaint.
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Cases takén wp by this Office often comcern the actions of the
Department befare the matter 13 referred to &4 Local Land Board,
and so recommendations by this Office fdnavelwe Departmental
procedures rather than the specific problem which motivated the
conplaint.

Thres EREIP1E1 are?:

1. Nipe lamdmholders im the Goulburn area complained about
the actions of officers of the Goulburn Lamds OFffice fn dealing
with them and in giving them information about their road opening
application. They claimed that the Lands DOFfice was Favaring the
other party to the dispute,

A subdivision had recentiy been effected, and most of the nine
landholders were mew To The arsa, Legal access to  the
landmalders® properties was by way of & Crown reserved road. The
track fm wie dfd not follow the reserved road 1n i1ts entirety,
and part of the road uied by the landholders was thus om private
Tand. Khen the farming company RChrough which the road passed
moved to prevent the nine Tamdholders travelling on the road,
problems began. [t was discovered that the legal road passed
throwgh a dam on the property. The nine landholders thought that
the existing comstructed rosd should simply be exchanged for the
Tegal road. The 1atervening landholder ocpposed this course of
action, however. The matter went to & Local Lanmd Hoard, which
Fownd dn fawowr of the propositios put forward by the nine
Tandhelders. It was only after the hearing that the landhslders
discovered that they would also have to pay $5,000 compensation
to the intervening landholder. Furthermore, the Regional Hanager
of the Gouwlburn Lands Office estimated that the actwal eost of
the road opening, which would normally have to be borne by the
applicant, was $11,000. The afne lendholders alleged that they
had never baen alerted by the Department to these potential
costs. During this Office’'s enguiries, the Department refunded a
large part of the ¢osits to the landholdars.

The Deputy Ombudsman Tound that the Department had failed to give

the landholders detailed and necessary information regarding the
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1{kely cost of their road opening application, The landholders
weére also wumable to challemge the Department’s assessment af
compensation payable to the intervening landholder, because the
'IEgi!TI'I'J-&n prevented then from doing so0; the Oeputy Ombudsman
found that the legislation was in thet respect uwnjust and made
recomméndatfons to ovércome certain procedural defects.

2 The second case inwolwed a dispute over whether i€ was
appropriate for & Crown reserved road to be enclosed within a
property . An adjoining owner wished to hawe free use of the
road, without having to stop continwally te open and close gates
while travelling aleng the road. The dispute originally arose
aver whether the landholder through whese property the road
passed should fence owt the road frem his property. In 1980 both
parties to the dispute approasched the Tocal Lands Office seaking
advice a3 to how the matter could be reselved. At that time boih
parties wore advised that nefther could obtain a road permit to
enclose the road, &5 weach objected to the other's applicatian.
Three years later, without notification te the adjoining owner,
the Lands Office fssued a road permit to the npew owner of the
land, after he had erected unauthorised gates om the road. The
matter was subseguently takem to a4 Local Lamd Board, which
decided that the geates cowld remain. The ceaplainant alleged
that the Department had been inconsistent fm first refusing anm
application for a road permit and later gramting 1t; she also
made allegatiens of bias, The case s yeot to be completed.
However, the Ombudsman has made & draft Ffinding =that the
fepartment of Lands, between 1980 and 19E3, gave incomplete,
fnconsiseent and wrong advice te certaim landhnolders regarding
matters surrownding the wse of the (rown reserved road. He also
made a4 draft Finding that the decision of the Department to issue
a road permit ta ane landhelder, in the face of the adjoining
landnotder's objections, without hearing the matter, was legal
but wnreasonable. Draft recommendations have suggested ways fin
which the Tegislation cam be simplified and made fairer, together
with alterations w0 deparimental procedures regarding advice
which departmental officers should give to members of the public.

: [ The third case finvelved the Department's actions inm

elasing a Crown reserved road without notifying an owner of land
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who relied on the road wo gafn access to his property. The
complainant raised the {isue of what obligation the Department
nad to mnotify nearby Vandnolders, whe may be affected by a road
closure, of an application to close the road. This case i35 41s0
yer o be fimnalised. A& preliminary finding has been made thatg
the Department should heve notified the complainant,

4s im case 1, landholders in a subdivision were reliant on the
legal guarantee which the Crown reserved road provided in gaining
access to their Tand. The cost e the complainmant, im this case,
of applyimg to open & new Crown reserved road so that he can

again drive to nis land cowld well be in excess of the valwe of
the Tand.

The 3ecretary and Registrar General of the Department of Lands
has advised the Ombudsman that the Tegislation governing Crawn
reserved roads and their enclosure in Befng reviewed, and that
there i5 & proposal to introduce & new Crown Lands Act to replace
the present Crowhn Lénds Consolidatfom Act 1913. It is hopod that
the Ombudsman's recommendations for legislative change arising
out of the above cases will be incorporated 1in  the new
Tegislation. This Office will continue to follow wup the
recommendations which are made, in am attempt €o énsure that the
necessary legislacive and procedural changes are fmplemented.

18. Sale of teaching materials

A former staff member at Kwring-géf College of Advwanced Educanion
maintained that a Departsent of the Callege sold course notes and
witrkshop materials to students at substamtfal profit, and that
the money was wied by lecturers within the Department to attend
conferences 1m Australfa and overseas.

The College agreed that motes were sold, but said that this was a
recagnised fund raising actiwity amd that Tt produced benefits,
The College argued that the standard of Tectures and tutorials
was improved by the prodoction of Hmigh-standard teaching
materials, and that the use of the Funds to assist letcturers to
attend academic canferences improved their professional
competence,



The profits from the sale of the notes went into a separate
departmental account, which was subject to an annual audit.
There was no evidence that the Ffunds were not being adeguately
monitered, althowgh the complainant alleged that the wie aof the
profits was kept & secret within the Department &nd that the
majority of students were not aware of how the profits were used.

As part of the fnvestigatfom, this Office swrveyed the practices
of & number of other Colleges of Advanced Education in Mew Souwth
Wales, as well as those of the Department of Technical and
Further Education. The swurvey reévealed that pone of those
institutions was 2el1limg motes ar much abeve the cost of
producing them, and that many Aotes were givwen to stedents.

buring the course of the fnvestigation by this Office, the
College set wp & working party to comsider the sale to students
of publications produced by the College. The workimg party
consisted of the Secretary of the College, departmental
representatives and two officers of the Student Representative
Council. Having considered the workimg party's repert, the
tollege decided that the cost of academic imput - that i, the
profit margin abowe production and distribution cost - was to be
T1i{mfred te & range of betwesn 5 and 15 per cent of production
COst. The approval of the Principal of the Collegqe had to be
obtained before any academic fnput charge could be made. This
decisfon led to a substantial reductiom fn the price af the notes
which were the subject of complaint.

The working party's recommendations were largely adopted by the
College Coumcil, and thiz Office was satisfied with the new
procedures for calculating the price of College-produced notes.
The invesvigation was discontineed, on the basfs that the matters
rafsed by the complaint had been substantfally resolved by the
College. The material collected during the investigation of the
complaint will Be retafned by the Office for reference, should
further coaplaints be received asbout the sale of publications by
educational institutions.
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Hatters Followed Up

19. HWEW Division of Forensic Medicime - new procedures for the
retention of blood stafm test plates amd photographs

In 1983 seliciters acting for Mr Michael and Mrs Lindy
Chamberlain complained to the Ombudsman about the procedures used
by the Mew South Wales Division of Forensic Medicime far
identifying blood samples 1ikely to be wsed as evideace in
criminal trials. The Ombudiman directed nis investigatien of the
camplafat to the Division's scientifie experiments and tests of
blood samples 1ikely to be used in criminal trials, the recording
ef the results of those experiments and tTeses, and the
preservation of the evidence relating to those Tests.

Progress reports on the Jebudsman's finvestigation af the
complaint, and his findings, appeared as items 33 and 41 in the
1983-84 and 1984-85 Annual Reports respectively.

On B August 1985 the Deputy Premier and then Minfster for Health,
the Hom R J Mulock, told the Ombudsman that he had instructed the
Department of Health ta fmplément the Ombudsman®s recommendation
that “the Department develop criteria for the retention of bBlood
stafm test plates and slides amd ipclude 1n fts laboratory manuwal
both those criteria and steps to be takem to presspve and Ltare
the plates or siides®. The Department, at that time, was also
implementing the Ombudsman's recommendation that "a review rake
place as to the procedures which ocught to be Followed in relation
to the testing of anti-sera received 14n the N5W Forensic
Laboratary"”. The Minfster said that the Ombudsman”s
recommendation that “the Départment introduce the practice of
protegraphing blood stain test 31fdes and provide the necessary
facilities te enable this to be dome” was the subject of a
research project within the Department so that fts effeceiveness
and 1ts usefulness in court cases could Be tested.

On 18 April 1%86 the Omwbudsman visieed the laboratory of the
Division of Forensic Medicine im order te carry out an fnspection
of the new facilities which had been fintroduced as a result of

his recommendations. The Ombudsmanm was advised that all blood
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stafn test plates which could Be dried and stained permancntly
were retained, and he iAspected the storage facilities.
Protographic equipment had been purchased for the further
recording of blood stain test plates and slides and the
photographic process was being refined. The laboratory was still
unable to photograph certain plates satisfactorily, but was
continuing 4t research. Those plates not photographed can be
retained and stored. Most plates are routinely photographed.

buring the course of the Ombudsman's original fnvestigation, a
departmental officer, in opposing the proposals, had indicated to
the Ombudsman that the owerall cost of photographing the plates
and zlides was estimated by the Department to be $300,000 per
yEAT, However, during the recent imspection, an officer said
that the capital cost was approximately $6,000 and the processing
cost per year was in the vicimity of 51,000. The system has been
st up 50 that the photographic work 15 carrfed out by existing
staff.

&5 to the procedures for testing enti-sera, the Ombudsman was
shown an anti-sera quality comtral book. The book had beén
established in mid-1%4% to record testing of one part of each new
batch of anti=sera before wse,

At the meeting, the officers responsible For the operation of the
pivisfon of Forensic Medicine agreed that the laboratory was now
geared so that it could present more evidence of its laboratory
procedures in couwrt, were its findings to be challenged. The
evidence retained by the laboratory can be used, where nocessary,
to swbstantiate the results 9t has abtaimed from the raw
material, and canm also be used by other experts fn drawing their
owh coRclusions.

In August 1986 Mr Gordom Messiter, Secretary of the Department of
Health, sent to the Ombudsman copies of swrittem instructions
about procedures implemented as a result of the Ombudsman's
recommendations, These fnstructions have been placed in the
labaratory's Methods Boaok.
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The Dmbudsman i5 satisfied that his recommendations are now befng
fully implemented, and sppreciates the Department’s co-operation,

£0. Forestry Commission: Environmental Impact Statements

Im the [984-85 Annual Report the Ombudsmam referred to complaints
that the Forestry Commission had failed ta consider properly the
effects of logging upom the enviranment.

The Ombudsman has since discontfnued an investigation into a
complaint that the Commission failed to properly examine and take
inte account all matters affecting or Tikely to affect the
envirgnment in relacfeon ta the proposed extension of fegging in
the Coalangubra State Forest. A& mepber of the Towanba VYalley
Catchment Protection Associatfon, which had complained to this
Office, was granted JTegal afd to fnstitute proceedings in the
Land and Environment Court to obtain an order restraining the
Lommissfon from carrying out certaim forestry activities im three
state forests, including Coolangubra S5State Forest, ynless and
until the Commission obtained, exemined and considerod an
envirgnmental fmpact statement. No Togging has yet taken place,
and no legal proceedings have been instituted. According to the
complainants, the Commission has wndertakem to give 14 days
notice before commencing roading or logaing in the specified
stete forests. The Ombudsman has asked the Commission and the
complainants two fnform him of the outcome of any court
proceedings.

[n April 1986 the Ombudsman fsswed o statement of provisional
findings and recopmendations in connection with the
fnvestigation, referred te in the previous Annwal Heport, of the
alleged failure of the Commission to comply with the provisions
of the Environmental Plamning and Assessment Act Before the
construction of the Mevasae Hoad to service proposed logging
operations in the Blackbutt Plateau 1n the Mullum State Forest.

The statement noted that the Commissfon Rad decided to construct
a road on the basis of amn  "environmental review®; this

highlighted the deficiencies in the Commission’s knowledge of
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species or other environmentally sfgnificant matters dn the
Hullum 5tate Forest.

The Ombudsman came to & provisional conclusfom that, im deciding
te construct, and fa constructing the Hevasse Road, the
Commission Failed to comply with the provisioms of sectfon 112 of
the Environmental Planming and Assessment Act, in that it fafled
to abtain, examine and consider an envirpnmental impact Statement
befare deciding to construct the road. The Ombudiman made &
provisional findimg that the conduct of the Commission was
contrary to law.

After considering responses to the statement or provisional
findings and recommendations, the Ombudsman concluded, subject to
anything that s said in any consultation with the Minister:

I find that the decisfon of the Forestey Commission of Mew
South Wales to construct the Wevesae Road in the Nullum
State Forest and te conduct loggimg operations fin  that
Forest without hawing first prepared an Emvironmental [mpact
Ltatement was contrary to Section 112 of the Environmental
#lanning and Assessment Act and this constitutes wrong
conduct under the Ombudiman Act.

In mhis response to the Ombudiman’s statement, the Commissfoner
for Forests, Or W Gentle, had challenged the power of the
fmbudsman te make a fipding that the Commission’s conduct was
contrary ta law and therefore "wrong® in terms of the Ombudsman

Act.

The advice of Mr R 0 Gile:z, QC. on this guestion was that the
dabudsman could find that the Commissiom's conducCt was CORLFATY
to law. Mr Giles wrote:

The Ombudsman may 1ﬂFE51115tE, and repert wpon, the conduct
of a public authority. Conduct® 15 defined in s5.5(1) of
the ACT to mean -

fal amy actiom or finaction relating to & matter of

administration; and
{b) any alleged action or fnaction relating to a matter

of administration.

“adafnfstration® is defined to imclude administration of an
estate or a trust whether fAvolwimg the exercize of
executive functions of gavernmemt or the exercise of other
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functions, a definition which 15 obviously not exhaustive.
In Gleafster v Dillon (No 1) [1976) ¥ R 650 it was held, in
relation 1o ihe eguivalent Victarian act, that
édministration demoted the performance of the executive
function of government, as distinet From performance of the
Judicial or legislative funmctions of goverament, that
distinction being adopted and applied 1n Baoth w. Dillon i Mo
3) (1977} ¥ R 143 and Glenister v Dillon [Ho 2) (10777 V B
IE3. While there are some differences BEtween the Act and
the wegquivalent Yictorian act, | do not thiAk that the
differences make the distinction inapplicable to the Act,
and 1t can be seem to be reflected fn the reference to
executive functions of government 94n the deffnition of
administration to which I have referred.

It may not follow that, if the action or inaction does not
relate to the performance of the judicial or Tegislative
functions of government, 1t must relate ©o & matter of
sdministracian: to be iAa the area of performance of the
executive function of goweérnment may not Be a sufficient
conditien to  result f§n  relationship to & matter of
adninistration. Booth v Dillon (Mo 3}, supra, did appear to
reaten that it &af a sufficient condition. Wt it 1% enough
La &5k whether ar not the conduct of the Commissfon the
subject of the Ombudsman's fnvestigation 13 properly
described as relsting to a mateter of adminfstration, with
the gquidance which the distinction to which I have referred
proyides,

One of the functions of the Commission s to control &nd
manage State Forests, imcluding the constructian or
permitting the construction of Tegging roads (Forestry Act,
1916, s5.11). What the Commission was dofng was considering
whether or not logging should proceed in the Nullum State
Forest and, as part therecf, whether or Aot the Hevasae road
should be constructed, havimg regard in particular to the
environmental effects theresf. In $0 considering, the
Commission was quite clearly performing an  executive
function of govermment, as distinct From & Judicial ar
legislative function. [f some further refinement be nesded
In order to decide whether or not it was engaged im a matter
of admimistratfon, it was in my view s0 engaged because it
wis deing thét which 1t was required to do in controlling
apd managing the Hullum State Forest. In controlling and
managing the MNullum State Forest, ft was required to
consider whether Togging should proceed and whether the
Nevasae Road should be completed, that being part of
administering the Forestry Act. The environmental review
was prepared as a step in the comsfderation to which [ have
referred, and the decision to which 1t was addressed of
whether or not an environments) impact statement should be
prepared was & step to be takem in the course of controlling
and managing the MHullum State Forest &nd was 1tself an
adminfstrative step.

It follows, fn my opinion, that what was done ar not done by
the Commissiomn in deciding whether or not am environmental
fmpact statement &hould be prepared was actfan or finaction
relating to & matter of admimistration. It did mot Tose
that character because part of the decisien 1nvalved
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reference to 5.112 of the Enviropmental FPlanning and
Assessment Act and & consideration of whether ar not, within
the meaning of thet section, the activity of logging and
road construction was likely to sigrnificantiy l??a:t the
environment. Actiom or fmaction oF a public authority
relating to & matter of administration oftem 1invelves
reference to and the application of legal criteria, and that
such action or inactfon may so¢ require 15 recognised by the
fct, which includes as & respect fm which conduct of a
pub71: autharity 15 wrong that 1t s contrary to law
{s.5(20(all}- The conduct of & public authority s nmot
excluded from iavestigation simply because it invelves the
application of & legal criterion, but on the contrary may
call for investigation because of a wrong application of a
Tegal criterian.

In my opinion, therefore, 1t was opem to the Ombudsman to
investigate the conduct the subject of his fnvestigation.
[ the Ombudsman adheres ta the fipdimg expressed by him fin
his draft report, namely that the decizion of the Commission
to construct the Hevasae wroad and 8 coRduct 1ﬂ!i1ﬂ?
operetions without having first preparéd &n enviroRmenta

impact statement was contrary to s5.112 of the Environmental
Planning and Assessment Ace, it is open to him to so find,
because he 1s thereby finding that the conduct of the
Commiseion was contrary to law, one of the available grounds
an which it might be found to be wrong.

The Ombudsman has recently fent to the Minister & draft repart
which includes the finding fm guestion, S0 theat the Minfster may
determine whether a consultation s required. &k copy of Mr.
Giles' opinion accompanied the drafr report.

21. Grosvenor Place

Last year's Anmual Report discussed an investigation of the
Sydney Cove Redevelopment Autherity's consent for the Grosvenor
Place development. The building will be 43 storéys Righ anmd will
have & total floor area of approximately 80,000 square metres.
When completed, 1t will be one of the largest office bufldings in
the southern hemisphere. There hes been & good deal of public
concern about overshadowing of the Awstralis Square Plaza by
grosvenor Place, pearticularly durimg Tunch-time in winter.

In Getaber 1985 the Ombudsman found that the conduct of the
sydney Cove Redevelopment Authority was wrong; it had failed to
gcemply with Fart ¥ of the EnvirFanmental Flanning and Assessmant

Act because it had not prepared an environmental fmpact statemont
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prior to giving 1ts consent to the development. Im addition, ft
had fafled to take any posivive action in relation te suggestions
by Sydney City Cowncil that am environmental impact statement he
prepared. Because the matter was of significant public interest,
the OFmbudsman mwade a report to Farliament 1n Wovember 1085,

The Minfster Ffor Planning and Environment, the Hon R J Carr,
consulted with the Ombudsman about the matter. The Ombudsman
made three recommendations in his report:

1. that an application be made to the Land and Environment
Lourt by the Authority, as a matter of urgemcy, seeking
declarations as to the status of the partiy-completed
hu1:dfng, given that the Authority had acted cantrary
ta law;

2. that the Authority implement adminfstrative procedures
o ensure that all developments considered by the
Autharity be dealt with fin  accordance with the
pravisions and requirements of the Environmental
Flanning amd Assessment Act;

3. Lhat the Authority mot take action to exempt ftself
from the provisions of Part ¥ of the Emvironmental
Planning and Assesiment Act.

The (Ombudsmam moted that the Esvironmental Flanning and
Assessment  legislation hmad been the subject of prolanged
discussfon and comsideration in  the community before fts
enaciment. The Tegislation reflected the recognition that no
public authority should be & law unto itself where its economic
er other interests might lead to & significant 1long term
detriment to the environment. The Ombudsman recommended that the
Sydney Cove Hedevelopment Autharity Act be amended to make it
clear that Part ¥ of the Environmental Planning and Assessment
Act applied to the ARutharity whem it approved developments im frs
Area.,

In December 1985 the Sydmey Cove Redevelopment Autharity Act was
amended by the Sydeey Cove Redevelopmeént [Amendment and
Validation) Act, which provides that the Authority is bound to
comply with Part ¥V of the Environmental Plamning and Assessment

Act. The Act also walideted the actions of the Authority prior
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to the date of assent to the Bi11. In this way Grosvenar Place
was Tawfully approved, but no simflar development can be approved
in the future unless the Authority complies with the provisions
of Pare ¥V of the Environmental Planning and Assessment AcCt. In
other words, an environmental fimpact statement will have to be
prepared for any future development which may significantly
affect the environment.

it 15 not surprisimg that mo positive action was taken to prevent
the Groswvenor Place development 1tself. It would have been
unrealistic to expect that to heppen; the development represented
a %300,000,000 investment. Howewer, fthe endorsement of the
primciple that the Authority should comply with the law anmd
remain within the scrutinmy of regulatary bodies 3such as the
Department of Environment and Planaing and the Sydnoy City
Council was an important ocutcome of the investigation.

At the time of the investigatfon of the comduct of the Sydmey
Cove Redevelopment Authority, investigations were commenced inte
the conduct of the Department of Emvironment and Flanning and the
conduct of Sydney City Council for failing to ensure that the
Authority complied with the legislation. With the passing of the
Sydney Cove Redevelopment [Amendment and VYalidation) Act, the
fnvestigations into the department and the council were
discontinued,

272. Interest on compensation for resumed Tand

The last three Anpual Reports mentioned the groisly whfale rate
of statutory interest payable on outstanding amounts of
compensation in the first twelve months following acquisition of
land by public authorities under the Public Works Act. The need
to ratse this interest rate was first set out by the Ombudsman fin
the Anpual Repart for the year 1982-B3, where details were given
af an investigation of resemption of land by the Department of
Environment amd Planning: that investigation highlighted the
injustice of the low statutory rate, which since 1976 has been
four pErcent per annum.
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The Tow rate has caused hardship to people whose land has Been
acquired, Sometimes compulsorily, By Government badias.
Morgover, it often takei more thap twelve months from the date of
notification for compensation to be settled. Under the Public
Works Act public authorities mawe the power to make part payments
of compensatien prier to full settlement, but the Ombudsman has
investigated & number of complaints about delay im making part
payments. When an amount of compemsatfon is outstanding, the
claimant recefves only four percent interest on thet compensatfan
in the first twelve months following notification.

On 28 April 19BE a Special Report was tabled in Parliament an the
delay fn fincreasing this rate. The report recommended that
FParliament immediately amend the Public Werks Act to allow tChe
Treasurer to determine the rate of finterest payable by public
suthorities on outstanding amoumts of compensation 1R the First
twelve months following notification of acquisition, and that,
upon this amendment becoming effective, the Treasurer set a fair
and reasonable rate commensurate with prevailing interest rates.

On 30 April 1986 the Minister for Public Works, the Hon L J
Brereton, informed the Ombudsman that, following discussioms with
the Treasurer, he had agreed to recommend to Cabinet that the
Public Works Act be amended to allow the Treasurer to determine
the rate. Emnactment of this smendment 5 awaited.

23. Misleading advertising by government authorities: wvery slow
progress on trade practices legislation

The 1983=84 Annmual Report outlined am fnvestigation 1imto the
conduct of the Land Commissfon and the Department of Lands
concerning the sale of a block of Tand to a member of the public.
The investigation found that the advertisement which described
the Tand as a "high quality” homesite was misleading because the
site had been filled with all sorts of rubbish - old washing
machimes, bottles and the Tike.

The {mbudsman recommended in & report to Parliament that the
Government should consider the fmtroduction of trade practices
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Tegislation to apply, ameng other things, to the sale of lTand and
to ather commercial transactioms of State Governmenti departments
and authoerfties; the legislation should, as far as possible, give
citizens legal protection against government authorities similar
to thet which exists agafinse private corporations.

Following publication of the report, the then Premier safd:

[ &am taking this matter wvery serfously. 1 have instructed
the Consumer Affairs Minister, Mr Paciullo, to examine the
ramifications of the recommendations fram Mr Masterman.
This revwiew 15 designed to see proposed legislation brought
befare Cabinet,

The then Minfstér for Consumer Affairs, the Hon § Paciullo, later
teld this Offfce that he hoped to seek Cabinet approval of a Fair
Trading Act by late 1984. Im April 1985 Mr Paciuwllo safd that &
wirking party comprising officers of each State's consumer
affairs autherity and the Commonwealth Attorney-General's
Department was developing uniform fair trading legislation. The
working party had prepared drafe Tegislation for discussion at a
special meeting of Consumer Affairs Minfsters at the end of May.
In November 1985 Mr Paciullo submitted to Cabiner & Minute about
proposed fair trading legfslation,

Fallewing the appointment of the Hen B J Carr as Minister faor
Consumer Affairs, &nd fn accordance with established policy, the
Cabinet Minute was recalled €0 decermine whether 9t should
proceed under his name. Upon the retursn of tThe Minute,
discussions were held with the Department af the Attorney-General
te try and resolve a number of objections raised by the Attorney-
General in his advice to Cabimet on the recommendations contalned
in the Cabinet Minute. Following these discussions, a numbar of
mendments were mede to the Cabinet Minute.

The Minute was again held over pending approval of amendments to
the Trade Practices Act by the Commonwealth Parliament. This
actiomn wat apparéntly considered necessary becawse the Fafr
trading proposals fncorporated most of the amendments included in
the Commonwealth Trade Practices Bevisfon Bi11, The Bi11 was
altered in the Senate, following acceptance by the Government of

4 number of Australiam Democrat amemdments.



Mr Carr later told thic Office that he expected the Minute To be
considered by fabinet by mid-Jume 19%86, and the legislation to be
introduced during the Budget Sessiom of Farliament.

The matter was again delayed because of the appofintment of the
Hon D Grusovin as Minister for Consumer Affairs. Mrs Grusovin
has told this Offfce that she has directed the Department of
Consumer Affairs to presemt & revised Cabimer Minute for her
consideration amd that she expects to have 1t before Cabinet
SO0M.

#4. Government lnsurance Offfce - an improvement

[n the I9B4-85 Anmual Report, 45 we&ll a: imn a Special Report to
Parliament in September 1984, the Ombudiman detailed the problems
this Office had experienced in dealing with the GI0. The reports
noted that there were numerous complaimts, partfcularly about
faflure to reply to correspondence, and that very real
administrative problems appeared toe exist within the GIOQ.

[n his reports the Ombwudsman made recommendations about such
stapndard business practices &5 acknowledging letters when there
was Tikely to be & delay in replying. The Managing Director, Mr
W Jocelyn, chose mot to take any action on these recommendations.

Other complaints appeared to confirm that similar problems still
existed, and that Tittle progreéss had been made by the GID since
1984.

There appear to be two main reasons for delay: letters are not
received [or “disappear” en route %o the relevant Section), or
arg received By the appropriate Section, which takes no action on
Lhem.

in ane ecaze a broker seeking dafoermation and payment of
outstanding commissions wrote efght lTetters over & period of 14
months. The only correspondence he received frem the GI0D im This

time was & letter advisinmg him that his brokerage facilities had
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been cancelled. It was only after this Office fntervemned that
the broker received a reply. According to the GID, anly two of
the efght letters semt by the broker had been received. Howewer,
the GI0 had failed to act evem on those two letters prior to the
intervention of this Office.

This Office believed that it was most wmiikely that Australia
Post “Tost® six of the broker's eight letters, particularly when
4 chegque attached to one of the “not received” letters had Been
presented for payment by the GI0. Letters bearing the carrect
reference and forwarded by the Document Exchange system, orF
delfvered by hand, were “not received® orF fafled to reach the
right Section. This suggested that the problems lay not with the
delivery system eaployed by elfents or complaimants but with the
GID's system (or lack of it) faor handling correspondence.

In another case there was a 19 month delay im the Third Party
5ectfon. This matter, too, was resolved after interveation by
this Office. Thne GIO0 satd that the delay had resulted from am
unusually high turnowver of legal svaff since 1983, Tet 1im
another case, when §t was evident that accounts were sutstamdinmg,
the ciaims officer nevertheless closed the file. The GIO said
that "these actions were contrary to stemdard office procedures
and were most unsatisfaceery®. The claims officer was replaced.
The GIJ asdded “The warfows letters sent by the Solicitor were
received by the GI0O and attached to the file 1n accordance with
normal procedures. Me actfon, however, was taken by the afficer
except to place the file in his cabimet. This was alse contrary
te standard proceduras.”

Yet ancther complaint concerned delay by the GI0 in paying
fnterest due from a settlement made 1n August 1984, TEVER
letters were sént aver a period of I8 months, there were numerous
discussions with the Tocal GIO representative, but no response
wai received from the GID. Fallowing the fntervention of this
Office, payment was made and am explanatfon was given., The GIO
readily admitted that "the actions of a number of people favolved
in this matter were contrary to accepted office standards®.
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Two recent wrong conduct reports have met with a cooperative
response from the GIO. The Managing Director has toald this
Dffice that action s being vtakem on a July 1986 report which
répeated some earlier recommendations. He outlined structural
changes which had been made and commented:

The Board s quite confident that the present response to
customers 15 generally much more satisfactory than 1t was
and i3 fmproving all the time. Some areas, notably Worker's
Compensatfon amd Third Party Claims, are stil1 in the
process of change to o decentraliszed approsch and contimue
to present difficulties. Recent changes to the management
af both areas are expected to hasten the transition.

He concluded:

You will appreciate from the above that recommendations made
Tn the context of practices dating from 1984 or carlier are
not mecessarily transiatable to the new emvironment which 1%
being created. Mevertheless in principle the ideas Behind
the recommendations made in your réport are accepted amd fn
fact are quite consfstent with the thinking benind the
changes which are occurring within G10.

25. Sydney Harbowr foreshores management: 1fttle actiom since
1982

The 1984-85 Annual Report mentioned delays that had occurred in
implementing recommendations, made by the Ombudsman in 1982, that
the Minfster for Ports (after consultation with the Minister for
Planning and Environment) arrange for an interdepartmental review
of the legislative and admimnistrative fremework for the planning,
management and coanmtrol of Sydmey Harbour and fts foreshores.

In Septembor 1984 the Minister for Ports, the Hom L J Brereton,
agreed that & review of this kind was warranted. The Mimlster
sald that the review would be undertaken as part of a regional
study by the Department of Environment and Planning, in
association with the releévant cowncils, goverament awthorities
and other fnterests. As & first step & regional environmental
plan was to be prepared for the Parramatta River.
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In mid-1985 the Minister for Ports told the Ombudsman that, after
further consideration, 4t had been decided to Fformulate a
fegional Environmental Plan specifically for Sydney Harbowr. Inm
this regard the Minister for Planning and Environment safd that &
briof for the preparation of the plan was being prepared by the
Department fn consultation with the Maritime Services Board. It
was hoped that work would proceed before the end of 19B5.

in fact, it was mot wntil December 19385 that expressfons of
interest were sought from comnsultants who wished te be considered
for the project. [n February 1986 & steering committee selected
four consultants and, fn April 1986, after the Hinister for Ports
had agreed to the steering commfttee's proposals, the conswltants
were fssued with the brief. Although early in June 1986 the
steering committee selected the consultamts to undertake the
study, 1t was not untfl Tate August that the Minister for Ports
confirmed the committee's recommendation, and consultants were
appointed.,

The study by the consultants s to be completed withim six
months, but more than twelve months passed before the comsultants
were selected and appofinted.

As moted fn the previcus Annual Report, there s no dispute that
the review i3 badly needed. Mevertheless, four years have passed
since the Ombudsman made his original recommendations, and the
reviesd has only just commenced.

#6. Segregation of juveniles in the Department of Youth and
Community Services

The 1983-84 Annual Report set out the results of am investigation
af a "special eontainment programme® at Endeavour House Training
tchool, Tamworth, The fnvestigation showed that two boys, one of
whom had been in the programme for over 4 months, had been locked
in their cells without association with other boys, and with very
1imited access to exercise and other activities. The Ombudsman
found that the programme constituted segregation and that the
Enild WelFare Act did not empower the Department of Youth amd
Community Services to segregate children umder fts care.



The Oirector-General of the Oepartment latéer advised the
Ombudsman that the prograame had been terminated, and that there
wai to be “no replication of the programmeé or anything alifed wa
ic".

In Rarch 1986 & solicitor complained that a youth fn Endeavour
House had been subjected to the kind of programme allegedly
“terminated”. She believed that tne Department's conduct was
"outrageous and umacceprable”,

Investigation showed that the youth was being guarded by officers
of the Department of Corrective Services, who had been specially
seconded to the Department of Youth and Community Services. The
¥Youth wai kept inm the wisitors® room during the day and locked fin
his cell at mighet. Residents wishing te visit him had first te
gain written approval from the Superintendent and, if the visit
pccurred during the evening, had to be searched and escorted te
their cells after each visit, without befing allowed to rejoin
ather residents.

The programme was begun because staff st Endeavour House refused
to supervise the yowth and took industrial aceian. This was
because the youth had previouwsly assaulted and threatened & Fauwth
worker. The youth had served perfods 1n prison, but on appeal
the Supresé Court had declared seme of his conviciioms o be “bad
in law", and hed ordered his return te the Department's care.
Whem the youth arrived at Endeavour Mouse, a statewide walkouwt
was threatensd by youth workers i1 he were adaitted. To avert
the strike, the Director-General ordered that the youth be
confingd in the Tamworth Police Statfon. The Director-General
told the Ombudsman that he did this after learning that a charge
of gross insubordimatien, &rising from the youth's previous
behaviour in Endeavouwr House, would be hesrd by the Local Court
at Tamsorth within two days.

In the event, the Magistrate disqualified himself from hearing
the case after comments were made in the media By the Local
Member of Parliament and by staff at Eadeavour Howse. The

Magistrate was reported as saying:
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There are fadicatioms of an intemt and an attempt by public
sgrvants and & politician to imnfluence a court to deal with
a4 youmg person fn & certaln way. It does appear that 1t was
a concerted attack on the independence of the Jjudicial
system ... that wnless this yopng ®man went Tto jail certain
acefion would follow ... [ cowld not be confident the public
thought the young man kad a falr tradl ... [The Department]
should mot look to other owtleéts to answer thelr problems
but VTeok within the system.

The charges couwld therefore not be hoard a5 gquickly as the
Director-General had anticipated, and the Minister for Youth and
Copmunity Services was asked for directioms. According to the
Department, he ordered that the youth be kept im the police
cells, where he remained for 17 deys, wntil arrangements were
made to hear the case in Sydney. A& Children's Court Magistrate
4t Hinda later found the charge of “gross finswbordination®
proven, but the Discrict Court quashed the convictfon and the
youth wast agaim returned, by Court directionm, to Endeavour House.
The staff demanded that the youth be segregateéd and guarded 24
hours & day. The Director-General agreed to the staff demands,
to the extent that two Corrective Services officers were Seconded
to Endeavour Houwse to guard the youwth during the day. However,
the aim was to "assimilate® the youth back finte the resident
population by gradually fincreasing mis association with other
boys in the Training Scheol.

The Departseat argued that the programme for the bay did not
amogunt to segregation, but was & constructive programme to re-
fntegrate the youwth fmto the Unfc. The investigation 1is
procesding.

The Community Welfare Act, when proclaimed, will permit the
pepartment to transfer difficult youths to the custoedy of tThe
Department of Corrective Services, even agaimst a LCourt
direction, where such Juveniles are Aot considered o be
profitimg from the juvenile inscicutional system. Gaols are not
desfgned to contafm youths, who are finevitably placed f1n
segregation im order to protect them from sexual assawlt by older
prisoners. The Ombudsman believes that the containment of
difficult jJuveniles within the criminal Justice system fis an

1ssue yet to be satisfacrorily addressed by the two departments.



27. Ex gratia payments and the Ombudtman Act

The last three Annual Eeports have noted that, both overseas and
in the Australisn S5States and Territories, it 15 common for
Ombudsmen to recommend, where 1t 15 considered appropriate to do
50, that a department or authority make am ex gratfa payment to a
complainant.

In April 1985 the Ombudsman made a special report to Parliament,
outlining difficuleies in making ex gratis payments. The
Ombudsman's report to Parliament concluded:

The questfon of whether an authority uwltimetely accepts a
recompeéndation of the Ombudiman 15, of course, a3 BMATLEr To
be determined by the authority ftself. However, §f an
authority accepts the Ombudsman’s recommendation that an ex
gratia payment be wmade, the head of the authority should
have the power o autherize and make the payment. The
current procedure for the making of ex gratia payments fs
not satisfactory. [t 4% mot available wo all public
autherities within the jurisdiction of the Ombudsman. In
the case of those asuthorities outside the State Budget
SECLor, there remains uncertainty which must be resolved by
costly legal advice on a case by case basis.

In July 1986 the Premier wrote to the Ombudsman:

Tour proposal has been noted and considerad. ks advised
previously, the system of ex gratia payments administered by
the Treasurer appeérs to be operating satisfactorily; there
continues to be am absence of substantia)l evidemce that
corporate  public asuthoerities claim Tlack of power to
fmplement recommendatfons.

It would appear that at this stage there 15 insufficient
Justification for the amendment that you propose, and thars
1% no €urrent need to change exiiting procedures im relation
to the makinmg of ex gratfa payments.

The Ombudsman holds to his view that the system of ex gratfa
payments 1: mot satisfactory, because many public authorities
appear to lack the power to make them. In & recent case the
Ombudsmanm recommended that the Humter District Water Bopard and
the Hewcastle City Coumcil Buy twe howses subject to severe
flooding. The Board and the council claimed that the purchase

would amount to am ex gratia payment, &nd thst they had no power
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Lo make such payments. The council also believed that 1t had no
power to join with another statutory authority fin purchasimg
proparty. it iz algoe T1ikely that the matter T: now statute
Barred, and that there is no longer an effective remedy available
to the complainanti.

This fis another example of the need for the Ombudsman Acet te be
amended to atlow all public authoerities a souwrce of power 1o
compensate, ex gratia. The present situatfon severely restricts
the Ombudsman's &bility to make constructive recommendations to
resolve complaints arisimg 1n some areas of his Jurisdiction,
particularly where no other remedy 1% available.

In another case, the Polfce Department has claimed that 1t has no
power to make an ex gratfa payment of $20,000 recommended by the
Ombudsman as compensatien to a citizem of & coumtry Lawn whi wWisd
wrangly charged with horse stealing, without any proper evidence
of intent. The commencement of the proceedings attracted local
media attention &nd, &% a result, the civizeam lost his job., He
was subsequently acguitted, & result that should have been
evident as inmevitable from the begianing.

The Ombudsman considers that this situstion should be rectified
forthwith by legislative amendment and recommends that the
fabudsman Act be amended to include the following provision:

Hotwithstanding any provisiom im any Act, where, following
an investigation, the Ombudsman recommends that a public
authority make am ex gratia payment to any persen, the head
of that public authority has, by virtue of this sectionm,
power te authorize and make the payment.

#8. Stormwater drainage

This OFffice continues to recelve complaints about stormwater
damage which rafse significant fssues:
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1. Mewcastle City Counci) and the Humter District Mater Board

In March 1985 two families from the Mewcastle swburb of
Merewether complained to the Ombudsmam that they were unable to
reach & satisfactory conclusfen with either Newcastle City
Council or the Hunter District Water Bosrd over a continuing
problem of fleoding to their homes. They considered that both
the council and the Board were shirking their respensibilities in
Failing te rectify the problem.

The Ombudsman®s investigation revesled that the council, when
dpproving & major subdivizion 1n Merewsther Hefghts, Failed ta
advise the Hunter District Water Board that drains comtaining
Sttormwater from the new development would be conmected to the
Board's stormwater system. The Ombudsman found that nefther the
council nor the Board could have been in a position to
investigate adequately the 1ikely consequences of the conmectfan,
because the Council had not asked the Board for information about
the cepacity of the Board's channel. The eouncil allowed the
developers to confect two major stormwater drains to a Water
Board channel able to cater for enly minor storms, The twa
houses im question are situated on the Jower slopes of Merewether
Heights and 1ie in & low point im the road, opposite & steep
street to the south. After heavy rain, surface water collects at
the intersection, becawse 1t cannot enter the heavily averloaded
channel, and & sewerage pit opposite the houses often discharges
inta the intersection. Other properties behind the complainants’
homes are similarly affected.

Complaints from successive owners of the houses prompted
favestigation over the years. The council was prepared to alter
the praofile of the street in front of the Rouses to redirect the
surface runcff through the Board's gasement, but the water would
theén have flowed through the land of another resident., The Board
argued that the council®s proposal merely transferred the problem
elsewhere. It apparently belfeved thar inactiom was the best
ceurse. The council argued that section 36 of the Board's Act
gave the Board sole responsibility for stormawster channels, and
that the Board was neglecting its statutory duty by not
rectifying the problenm.
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On this gquestiom the Presidemt of the Board, Mr A McLachlan,
wrote to the Ombudsman:

The Board doed Aot defend arguments on failure to exercise
functions. The exercise or mon-eéxercise of a functiom i5 &
matter of government policy, as directed by the Minfster.
There have been no policies generally to fnitiate extension
af stormwater chanmels without request from Logal
Government.

The Board's expenditure on stormawater channel extensions and
construction has dropped te negligible levels im recent years,
because the Board's drainage fund has barely been able to meet
fnterest payments om the Board's capital debt and adminfstrative
and maimtenance Costs; the Board has not been able to carry oWt
a1l of its functions, and the construction of stormwater chanmnels
nas suffered.

im a statement of provisional findimgs and recommendations, the
Dmbudsman noted that the differences between the twd autharities
were irreconcilable. He recommended an ipguiry under section 1459
of the Board"s Act fnto a range of 1ssues affecting the discharge
of the doties and Functions of each authority fm relation to
stormeater drainage.

Both authorities maintain that they have no power Lo purchase the
houses &% an act of grace. For the reasons discussed in the
tapic "Ex gratia payments and the Ombudsman Act®, the Ombudsman
believes that this 1impasse 15 completely unsatisfactory. The
Government has told the Ombudsman that it does not fntend to
amend the Ombudeman Act to enable public suthoarities to act in
such sfruations.

- Landeom and Gosfard City Council

Hr B, of EKariong, complained of floeding simflar te that
experienced by the Merewether residents. His property had twice
been flooded following constructiomn of the Karforg Landcom
gstate., Mr B°s concern was that, while Landcom and the Gosford
City Coumcil apparently agreed that something should be done,

each was “"passing the buck®.
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Investigation showed that the Landcom development uwsed an
exfsting downstream drafmnage system, with capacfty for a rural
catohment arga. Landcom assured the councfl that it would
construct & system of retarding basins te “attenvate® the
additional flew of stormwater generated by its subdivision.

The cowncil wished te ipspect Landcom's Final enginesring plans
of the development before issuing formal consemt, but Landcom's
consultant mafnteinmed that Landcom had no Tiability to consult
with council undér the Local Gowernment Act: Landcom would send
the plans to the council for its information, but would lodge the
subdivision plans directly at the Registrar-General's office,
without needing council's approval.

When Landcom®s development was completed, Mr B wrote to Landcom,
saying that the existing drainage was not able to cope with the
large amount of runeff generated by Landcom's swbdiwisien.
Landcom, after consultation with the council, agreed to
comafssion a study to6 assess whethér the design of the drainmage
system could be changed to comply with council's current codes -
that 93, & Jewel of Flood protection to cater for a storm
eccurring once in 100 years. The report of the consultants made
& number of recommendations, none of which was acted upan by
Landcom.

In MWovember 1984 Mr B's home was flooded. Effiuent from the
sewerage tanks backed up through the bathroom and flowed through
the house. Fallowing complaints from Mr B, Landcom commissioned
a repart from another firm of consultants. This report concluded
that the basims “were imadequate to provide the desired level of
protection to houses downstream®. The report also noted that
water was being forced out of an open drain in & street adjacent
o Mr B's home and that a "sealed pipe system dawnstream® was
essentfal 4f the flocding problem was to be eliminated. It
appeared that the consultants who prepared the original design
for the basfns had failed ta Tnvestigate the downstream drainage,
end  that the system of retarding basing was therefors
ineffectual.
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This repart did not chamge Landcom's attitude: it maintained
that the problem mad to be resolved by the council, meérely noting
that there were differences fn techpice]l calculations between the
two consultents. Landcom was not prepared to meet council's code
af flood protectfon for the downstream drafnage, despite the fact
that this standard was adopted both in 1ts own code amd im the
code adopted by the Department of Epvironment and Plamning at the
time.

The Ombudsman concluded that Landcom had not observed its
assurance to the council that ft would "attenuate" the stormwater
flow from the developmént te mest the capacity of the existing
drain, There was no statutory requirement bimding Landcom to
comply with coumcil's cedes, and so0 the counci) was not able to
force the fssuwe with Landcom. The law appearéd to sSay that
Landcom had no Vi{ability to consult with the council om detailed
designs for land development, &nd that Landcom, merely by virtue
of depositing the subdivision plans at the Registrar-General's
office, tould pass responsibility for the drainage system to the
council, without any avenue of objeceian. The council's Risk
Management Consultanmts advised the cowncil that the fmplications
of this process for council's exposure to public and professional
Tiability risk were “"frightening”.

This Office has f9ssued & seatement of provisicnal fFimdings and
recommendations on this matter, the Ombudsman's provisional wiew
befng that Landcom attempted to evade its responsibilities. The
Dmbudsman recommended that Landcom increase its contributions to
the council umder sectiom %4 of the Environmesntal Planmnimg and
Assessment AcCt to assist cowncil dn meeting the comnstrugtion
costs of a further retarding basin in the sres. Also recommended
was a further review of the existing basin system to meet the
councii's codes for flood protection.

29. Milk sediment testimg in Hew South Wales
The last two Annuwal Reports included details of the Ombudsman's

investigation inte milk sediment testing in New South Wales.
Sediment testing s designed ta determine whether foreign
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material 45 preseat in milk. The Ombudsmam foumd that the
precedure used by the Wew South Wales Dafry Corporation was too
subjective, because 1t wat based entirely on  the visyal
assessment by different graders of sediment im milk, The
corporation was testing by field tria)l an electronic machine
called the Chromameter |1 for measuring sediment. The Onbudsman
recammended that the field trials continue and that, snould the
machine prove suitable, the use of the Chromameter hbe promptly
introduced.

Last year's Anmual Report recorded that the MNew South Wales Dafry
Industry Conferemce had rejected the Coarporation's recommendatian
that the machine be fntroduced. [n fact, the Conference
questioned the usefulmess of sediment testing at a1l 1n Mew South
Wales. In the Face of pppositien to testing by the industry, the
Lorporation in October 1985 conducted a symposium on all aspects
of sediment testing. The symposfum was attended by
representatives of the fadustry, the Hew Souwth Wales Department
of Health, whe Wew South Wales and Victorian Pepariments of
Agriculture and the CS5IR0, amd sgroeement was resched on  Lhe
desfrability of testing as & routine quality control measure.

The OCairy Industry Conference agreed ts continuation of the
present  subjective test procedures, but approved further
extensive field trials of the Chromameter.

By the end of June 1985 seven factories had participated in the
C3IR0-designed field wrials. The Corperation expect: that
testing will be completed s6on and that, following tabulation of
results, & further proposal will Be put te the Conference. A
decision about fmtroduction of the Chromameter and, thercfore, a
more objective method of sediment testing, 1s unlikely wntil late
in 1986.

30. Zoning of milk vendors in the Sydney metropolitan area
In the previous Annusal Report the Ombudsman, as & result of

investigation of a complaint, outlined his concern at the role of
the KWew Sowuth Wales Dairy Corporetion in the zomimng of milk
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distributors in the S5Sydney metropolitan area. The Corporation
#551gns esach milk wendor a geographical, street by street area of
distribution amd directs that each wvendor deal with & specific
milk precessing company. Conseguently, the four milk processing
companies im Sydney (Dafry Farmers, Peters, United Dairies and
Perfection Dairies) operate in zones of exclusive distribution,
the ares of which depends upon the number of @11 veadars
allocated to w@ach processor. Although, 1n theory, the
Corporation has power te re-direct vemdors to other processors,
it does =6 only where agresmént has been reached Bbetwesn
processor companies for a transfer or re-allocation of the market
share.

Fellowing & meeting with the Ombudsman, the Corporation prepared
a discussion paper for the Mew South Wales Dairy Industry
Conference om the sharing of metropolitan milk sales. The paper
concluded with the following recommendation:

That consideration be given to the deregulation in respect
of the conditiom in the certificate of registration of dairy
produce merchants by wehicle nomimatimg the pasteuriser and
depot and o allow such dairy produce merchants by wvehicle
the freedom of cheice as to where they may obtain their milk
and cream supplies.

In Hovember 1985 the Conference decided not to accept the
recommendation of the Corporatiom, and this decision was
supparted by delegates of the Amalgamated Milk Vendors'
Assaciacion of New Sowth Weles. The Ombudsmam has Tthe power Lo
investigate the condwet of the Conference, but 1t consists of
thirty=-nine members representing warious fimterests withim the
industry and their reasons for votimg are not disclosed.

The Conferance says that 1t 15 a purely advisory body, without
managerial responmsibility, but fts refection of the Corporation’s
recommendation effectively ends actiom on the matter.

The Corporation's regulatien of mflk veaders excludes a
particular wvendor from dealing with amyone other than the aflk
processor specified fm  the registration certificate. The
Corporation allocates wendors to processors fin accordance with
tradition, and will only re-direct a vendor to another proceisor
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where the processors agrée to such & transfer. In effect, with
the coe-pperation of the Corporation, the major milk processors in
the Sydney metropolitan area determine shares of the available
market by agresment.

Where a dispute develops between the processors, perhaps as &
result of & growth fn the market which has not been equally
shered, the Corporation and Conference encourage the processors
te resolve the dispute by agreement. The Corporation has
dtatutory power of regulation, But sesms prepared to extend
indefimnitely time limits imposed for agreement.

Oa 3 June 198& the Trade Practices Commission revoked an interim
autherfsatfon it had granted for a Hi1E 5a3les Percentage Planm,
which was im force fn the Adelafde market. Undar the Plan the
processing companies agreed "mnot te take or solicit cach others
customers for whole milk; to mafintain agreed percentages of milk
sold &nd to share increased sales and new business in arder to
maintaim the agreed percenteges”. The system in Adelaide appears
to be similar to that operating fm Sydney.

The Trade Practices Commission, 1n dismizssing the milk
processor's applicatfon, said ".... the arrangements ... bring
about & substantial Tessening af competition between The
processors”, The Commission also satd, ".... there appears to be
e genéral réason ... why the major processing corporations ...
that may otheérwise be in competition with each other, should be
permnitted to shelter from competition”.

The Mew South Wales Qairy Conferesnce, fin  rejecting the
"derequlation® proposal put to it by the Dairy Cerporation,
indicates the dairy industry’s determination to maintaim its
treditional practices. The Trade Practices Commission's wiews
abowt the Sydney system are not known,

3l. Wearing of school uniforms

The 1984-85 Anpnuwal Report contained a lengthy account of
correspondence with  the  Department of Education  about



-.E:I-

regquirements for wearing schoal unRiforms. There had been some
mizunderstanding and misrepréséntation of this OFfice's role fin
the debate abowt whfforms; the secrecy provisiens of the
gabudsman Act made it 4mpossible to issue a sensfbly detailed
press release, and so a report had to be made to Parliament. The
report moted that this Office had not determined whether schoal
uniforms should be compulsory, but that an favestigation would be
conducted if theére were evidence of students beling punished or
disadvantaged for not wearing school umiforms; the Department of
Education had safd that students would mot be punished in Such
clrcumstances.,

A newspaper then gave a coloured wersion of this Office’s report,
saying in effect that any student punished for not wearimg schoal
wniform wowld be “defended”. Saveral Parents and Civizens
Aszpciations objected to this alleged stance by the Office of the
Ombudsmam, extalling the wirtues and ecomomics of  schoal
uniforms, and in one or twoe cases suggesting that the discipline
and moral Fibre of today's youth would be weakened serfously if
students were able te attend classes without wearing school
uniform. These correspondents were sent copies of the report to
Parliament and the extract from the Annual Report.

Independently of the report to Parliament, 2 single sSupporting
father complained that a circular lecter from the Oeputy
Principal of & country hignh school had threstened punishment for
students not wearing the correct school wuniform. The complafinant
satd that he could not afford szufficient 1tems of uwniform to
ensure that nis chilidren were always dressed asccording to the
school's requirements, and believed thet the Deputy Principal was
unfair. This Office found wrong conduct on the part of the
Deputy Principal, in that his circular letter was contrary to the
palicy of the Department of Edwcation. The wrong conduct report
noted tTHat there was still some cenfusion as to whether the
wearing of school wnfferms was compulsory, and suggested that the
question be settled,

The Department has now issued the following guidelines:



The wearing of a schoel uniform cam encourage pride ia the
school, assist in the mafimtenance of tene and good conduct,
and reduce to a minimum the undesirable distinctions between

children im the same school becawse of clothing. The
wearing of a school uniform may provide greater security for
children travelling wo &and from schooel. He student,

however, may be prevented from attending sthool ,
participating 1n excursions, repreésenting the school, or
placed im a position of embarressment because he or she 1s
not wearing a scheol wniform.

Whilst encouraging the wearing aof school wniforms,
principals should be responsive te ecomnamic, personal and
sacial factors. Some parents may advance various objections
to the weartng of school wumifarms, fncluding “reasons aof
conscience”. [f & student ralses an objection of conscience
the parént who enrolled the student 13 te be the point of
cansultation otherwise the student's objection should have
Ao standing. Principals shouwld deal with each situation
sensitively and flexibly. The wearing of a school wniform
cannet be made compulsary.

32. Department of Motor Transport - role of taxi co-operatives
im allocation of taxi plates

For several years the ODmbudsman has Been concerned about the rale
of taxi co-operatives in controlling entry into the taxi-cab
industry; he has suggested changes fin the procedures for
determining eligibflity, in order t©o make them Fair and
equitable.

In July 1986 the Commissioner of Motor Transport told this Office
that the recommaended changes arising from the review had been
referred to fadustry organisations for comment. Fellaowing
further refinement 1n the 1ight of the responses recelwed and
after discussions with the Minister, the recommendations
generally mad the support of the  Taxi Council, the Motor
Traders" Assocfation, the Transport Horkers' Union and the
Australiam Fumeral Directors’ Association.

The Commissioner sald that a draft Cabinet Minute setting out
propesed legislative and administratiwe changes was being
prepareéd and wowld skortly be submitted te the MWinister for
Transport.
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33. Alleged bribes for drivers' licences

In the last Annuwal Report the Ombudsman referred to an ananymous
complaint alleging the payment of bribes for drivers' licences.
in June 1988 the Deputy Commissioner for Motor Transport advised
the Ombudsman:

1 am satisfFied that extensive finvestigations carried ouwt
aver a lengthy period, culminating 1in [a] progremme of
splpctive re-testing, have Failed to swbstantiate the
allegatfons contained in the anonymous complaint directed to
yow an 15 April 1985.

The Oeputy Commissioner said that surveillance would continue,
amd that, should any evidence of malpractice emerge, immediate
action would be taken.

34. Tendering {nformation now available

The last Annual Report noted a case of wrong conduct imvolvwing
the refusal of the State Contracts Control Board to supply an
interested party with the mame of & successful tenderer. The
Board had declined to release the name on the grownds that there
was no Public Service Regulation that gave it authority to
divulge such informatiomn. By comparison, 1t was found that, in
the Commonwealth sphere, public authorities were required to
publizh in the Government Gazrette the names of successful
renderars and the value of tenders,

The Deputy Ombedsman concluded that the public interest supported
sueh information being made available, and he recommended that
the Public Service Regulations be amended to provide that the
name of the suceessful tenderer may, on request, be supplied by
the Board to any bona fide tenderer or person who has submitted a

quatation.

The Ombudsman considered that the neéed For such an amendment was
a matter of public significamce and made a special report TO
Parliament. The former Premier said that he considered the
recopnendations in the report ta be reasonabie, and he instructed
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the Minister for Industry and Decentralisation to make the name
of the swccessful tenderer available to the complainant. He alze
asked that the Minfster, in conjunction with the Public Service
Boerd, conduct & review of tendering regulations amd develop a
system for the futwure release of information of this type.

Following the review, Clause 16(2) of the Public Service [(Stores
and Services] Regulation 1984 was amended to read &% follows:

The prices and names of the accepted tender -cf UpON reEquest
be supplied by the Contracts Board or a delegate to any
interested person.

35. Registravion of business names

Previgus Annual Reports have outlined the problems created by
“fnadvertent® registrationm of business names by the Corporate
Affairs Commission. Thiz year has seen a decline in the number
of complaints, but in two instances the Commissfon took excessive
time to cancel mames.

The Commission's procedures have to some extent been improved.
The Commissfon first tries to negoviate; 1F umsuccessful, and
unless a senfer legal officer advises otherwise, the Commissfan
then says that 1t considers the names to be different, amd tThat
ft fs up to the parties concernsd either to take civil aceien ar
te Aegotiste among themselwes.

The Commission now uses & more informative registration form,
with detailed instructions, am experienced persom i3 available at
the lTedgement counter to give advice, a staff reorganisation has
ensured that more highly graded officers now do the searching,
and a computer hags been fnstalled.

The Chafirman of the Commission mas safd:

Because of the human elemgnt Tnvolved im the registratiom of
namis, there 15 no guarantee that despite extensive staff
trafining amd the Introduction of a computer System, ...
inadvertent registrations will net occur. I would point out

however that the number of inadvertent registrations 13 a
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very small propertien of the wotal number of searches
conducted ...

The Administrative and Legislative Policy Coamittes iz
consfidering a proposal that would abolish subjective testis.
Indeed, a proposal to repeal the Business Hames Act had been put
forward for public comment; no decisiea has yet been made.

Should the present system be retained, the public perception af
the effect of reglitering Business names needs to be altered, S0
that peaple do  not assume that regfstration gives them
proprietory rights to “thelir” business name.

16. Department of Consumer Affairs - dangerouss hose attachments

The 1984-85 Annusl Report agaim drew attentien to the continuing
failure of the respomsible public authorities te prevent the sale
of unapproved devices, operated by sttachment to domestic water
connections, to dispense detergents, 1igquid fertilizers and other
cheaicals, Water supply authorities belfeve that these devices
are unsafe: the maximum penalty for cannecting them to the Sydaey
water swpply is 51,000 plus %50 for each day of contimued use.
The prokibition has not been publicised, however, amd the devices
remain on sale,

The Ombudsman has besn told that new measures will allow action
te be takem against suppliers and users of the devices, and that
panufacturers are befng encouraged inm new product design. It is
gxpected that goods with the improved safety features will be on
the market fairly soon.

37, Consumer Claims Tribumal Act - amendments still awaited

The 1984-E§ Anmual Report noted that the Commissioner for
Consumer Affairs expected to make a submissfon to the Govermment
on proposed amendments to the Consumer Claims Tribunal Act before
the end of 1985,



The Commissioner has told this Office that, im Docember 1985, the
proposed legislative programme for the Consumer Affairs portfolio
was submivted to the former Fremier: amendment of the Consumer
Claims Tribumal Act was listed as & priority for the Autums 1986
sessien of Parliament. Policical developments, fincluding cwo
changes of Minister, browght a re-ordéring of priorities. The
mpst sfgnificant of these followed the change of Ministers in
Foebruary 1986, when the former Premier anmouwnced proposals for a
new Roesidential Tenancies Tribumal with power: te réview disputes
gver exceEssive TeALl iacredses. This inictiative mad to be given
imaediate attention.

Work 1:i proceeding on a draft Cabinet Minute setting out the
proposed amendments to the Comsumer Cladims Tribunal Act, and the
Commissigner has 3a1d that discussions are now being held with
the Attorngy-Gemeral's Department Lo resalwe a number of fssues.
Tne Commissioner will discuss the proposals, and their mistory,
with the neéw Minfster, the Hom O Grusovin, before preparing a
Minute for presentation to Cabinet.

Subject to Government approval, the Commissioner expected that a
Bi1Y would be ready for consfderation by Parlfament in the 1986
Budget session,

LOCAL GOVERMMENT AREA

Broader lssues

38. The Department of Local Government - a new role?

It seems that there s a belief that the Department of Local
Bovernment has the power to regulate twhe actions of local
councils. This Office belfeves that the Department has the power
and responsibilicy to investigate serfows complaints about tThe
tonduct of couwncils and, where necessary, to take action. WUntil
recently, ft was evident that the Department did not agree. Two
matters: the subject of wrong conduct réports by this OfFfice serve
to 11lustrate the problem.
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1. In June 1983 Hr F complaimed to the Minister for Local
Government that differential charges for removal of garbage
tevied by a council were wunfair te occupfers of mon-ratable
properties. In this case, & charge of $75.81 had been levied for
& garbage removal service to ratable properties, while a charge
of $162 nad been levied for the same service o non-ratable
properties. The matter was examined by & departmental legal
officer, who comcluded that the council was mot able to levy fts
charges in this way. The Department, fn February 1985, suggested
ts coumcil that it discontimue the kigher charge, but council
resoived not to do sa. The Department took no further action:
its file read, "... there is Tittle this Department cam do, short
of maybe taking legal actien®.

2. The Ombudiman received & numsber of complaints about
certain Aldermen and confirmed that the Department intended to
take no actfon, despite the fact that ft had obrained a legal
gpinfan from the Crown Solicitor which suggested that, prima
facie, there had been breaches of the Local Government Act. The
Ombudsman  decided, of his own moetfon, te conduct an
investigation. From examination of the Department's file, 1t was
obvious that & resident had complafned about the alleged faflure
of cerzain Aldermen to declare & pecunfary interest and had asked
that the matter Be finvestigated with some wrgency. The council
ftself mad requested an inguiry by the Minfster, and the local
Member had concurrently raised the matter fin Parlfament. The
Minister referred the matter to the Department for investigation,
but no comstructive action was taken, other than to obtain an
internal 1legal opiniom and, laver, another from the Crown
Lalicitor. Mo engquiries were made of council, no other
information was sought and no real investigation took place.

The former S5Secretary maitntaimed that the Department rarely had
the duty and power to enforce the provisions of the Local
Government Act, and that nefther of these cases warranted the
pepartment's interventian.

it 15 the Ombudiman's wiew that, where alleged breaches af the
Local Government Act are brought to fts attentfon, the Department
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has a responsfbility to inmvestigate them. The Department could
well decide mot to initfate legal action after a full and proper
investigation, but 4t 1% dn no position to do %0 without
conducting any real dinvestigation or finquiry. Once  the
Department 15 made aware of alleged breaches of the Local
Goverament Act, fis failure ta act might be seem as condaning
such things.

The Department sald that it did nmet take action because
suceessive  State Governments had adopted a policy which
prohibited the Department from prosecuting local coumcils for
breaches of the Tlaw, This policy appeared to be based on the
fact that coumcils are elected bodies and that, where councils
Fail o regulate themselves properly, it 15 a matter far the
electors, ratepayers and residents ve take appropriate aceiaon,
In principle;, this may appear sound; 1in practical terms, to
expect individuals to veke action is oftes wmrealistic. The
costs involved in obtaining legal opinions and taking cowrt
action are wswally beyond the means of fndividual citizens.

In & Report to Parliament the Ombudsman recommended that:

1. the Department vigorously finvesvigate complaints made
to it which disclose prima facie evidence that & council ar its
members or offifcers have acted contrery to law, and determine
whether prosecutioms Should be lawnched;

2. te facilitste this fAmvestigatery rale, &n internal
complaint hamrdlimg unit be set up.

These recommendations have not yet been complied with, but the
Minister for Local Govermment, the Hon J A Crosio, has approved
the establishment of & workinmg party om “"prosecutions policy® to
establish guidelimes for determining whether prosecutions sheuld
precéed and to ddentify classes of cases which the Department
should regard &% being prima facie actionable. The working party
Wd3i Lo report to the Minister by 1 September 19B6.
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39. Project management &nd professional services im  local
government

This Office has conducted a protracted iavestigatiom into the useé
af project manageérs 1m comstructing & new administration building
for Harrabri Shiré Council. A statement of provisional fimdings
and recommendations brought numercus comments from the parties
and opinfons from Queen's Counsel, to the point where additional
ovidence will have to takén by way of imquiry under Section 19 of
the Ombudsman Act. MNevertheless, the investigetion has attracted
considerable attention, because the use of project managers 13
widespread in this and other States. The secrecy pravisions of
the Ombudsman Act have prevented this Office from responding inm
sensible detail to media reports and Tnquiries, some based only
on rumour, and it iz im the public faterest that an outline of
the investigation be set out in the Anmual Report.

Public authorities should be held accountable for the public
money that they spend: they thes have €0 submit budgets For
examination and, among other things, go to tender whem making
large purchases or undertaking substantial projects. Ordinance
23 under the Local Government Act provides that contracts for
goods or services 1ikely to cost more that 522,000 must De
advertised by local government councils for tender. There has
been legal debate over the meaning of “contract® in this comtext,
and the Ordinance provides certain exemptions. An additfonal
exemption, effective from mid=-December 1984, wWas far
*professional services”. The then Secretary for Local Government
cald the Deputy Ombudsman that 1t was dezided e exempt
professfonal services from the tenderfng provisions of Ordinance
23 primarily because professional services were offered at set
scales of fees.

Acting wpon Queen's Counsel's advice as to the meaning of
*contract® [provided to another council in 1972), and upon the
exemption of professional services from the need to tender,
Harrabrl Shire Cowncil at waricus times engaged project managers
ts condect a preliminary study on the need for a nAow
administration bailding, to draw wp plans and specificatiens, and

to manage the comstructien of the building.



Stating provisfomal comclusions, the Deputy Dmbudsman safd that
the Council had aceed contrary te Tlaw, and 1n 4Ry evVEAL
unreasonably, in adopting the procedures that it had. The Deputy
Ombudsman concluded that the council should have tendered for
plans and specifications [whicm cost much mare than 522,000), and
that professional services did not, in any sensible meanfing of
the term, include project management. Other comclusions were
that the wse of & "profect control group® te oversee the project
had mot given the council effective power of direction, and that
ieveral procedural errors had accurred. The coumcil and its
ddvisers will have the opportunity to discuss these pravisioenal
conclusiens at the forthcoming imquiry under Section 19,

The Deputy Ombudsman’s statement of provisfonal fndings and
recommendations has been circulated widely throughout local
go¥ernment, contrary to  the advice 1n the accompanying
correspondence and on the cover of the statement. A similar
matter has been the subject of legal proceedings in the Supreme
Court sgainst Bega Shire Council. Az & consequence, there has
been an ingcreasing number of complaints about the use af projecet
management, without tender, by other councils, It now appears
that large smounts of money are fnvolwed, and that there are
widely differing opinfons as to the wuwltimate efficiency of
project management as & method for constructing substanmtial
projects. The extent to which these views are properly a matter
for findings by this Office will emerge as investigation
contlnues.

Hew Matters
40. Dismissal of Warrimgah Shire Council

On 4 December 1985 the Governor by proclamatien fm the Gowernment
Gazette removed from office all members of the Warringah Shire
Council amd sppointed an administratar. According to a press
release by the former Minister for Local Government, the

Government resolved to take this action following consideration
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by State Cabimet of a report by an finspector of the Department of
Local Government, who had investigated the way in which some
major development and bwilding applications had been nandied by
the council.

In February 1986 the Secretary of the Local Government and Shires
Associations, Mr W A Henningham, complained to the Ombudiman that
the former Councillors nad not been givem netice of any adverse
fimdings, nor ocpportunity to respond before thelir dismissal. The
complainant argued that this constituted a denial of matural
Juscice. It was further alleged that the Councillors were not
given proper notfce of thelr dismissal and were mot told the
reasons for it.

Shortly before the complaimt was received, preliminary enguiries
had been made of the Department of Local Government concerning a
similar complafnt about the imspectiom of amother council. The
former Secretary of the Depart@ent, MP Howard Fox, had questioned
the Ombudsman's jurisdiction to investigate the conduwct of local
government finspectors and had sought an opinifon from the Crown
Selicitor,

Aetfon on both complaints was deféerred wntil the Department
suppiied a copy of the Crown Salicitar’s legal opimion; this it
did fn June 1986. Two of the Ombudsman®s officers then
interviewed the Chief Local Government I[nspector and Lhe
Department's Senior Legal Officer for the purposes of making
preliminary enguiries. At that meeting the Department's
representatives adopted the positiom that the conduct of lecal
gqovernmant inspectors Was ot within the Ombudsman’s
jurisdiction, that the Crown Solicitor’s ppimion suppoerted this
wigw, and that the Department wowld not co-operate with this
Office 1f 1t attempted to finvestigate the conduct of any local
government inspector.

Heither the Ombudimam nor his officers agresd with the positiocd
adopted by the Department. The Ombudsman accordingly sought a
further opinfon from senfor counsel. Mr Roger Giles, QC, in a
lengthy opinion, expressed the wview that all aspects of Mr

Henmingham"s complaimt were within the Ombudsman's jurisdiction.
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Formal motice of the Ombudsman’s investfigatfon fnto the matter
was fssued on 1% August 1986, the conduct the subject of
investigation being:

(a] The alleged faflure to give motfce of any proposed
findings advérse to Warringan Shire Council arising from the
inspection of the Council by the inspector of local government
accounts ar from any other fnvestigation conducted by the
Department of Local Government prior to the digmissal of the
Councillors on 4 December ]985,

[b) The alleged failure to provide the Coumcillars with &n
opportunity te respond to any proposed adverse Findings arisin
from the imspection of Council by the fInipector of loca
gowernment accounts or from amy other fAvestigatiom conducted by
the Department of Locs]l Government prior to the dismissal of the
Councillors on 4 December 1986.

fe} The alleged provision to the Minfster of the said
repert of the inspector of local government accounts and other
material and advice relating to the mattérs: the subject thereof
without having provided the Councillers with notice thereaf or
With an opportunity to respond thereto.

[d] The action of the Department of Local Gavernment 1im
i1ssuing, or arranging to be {issued, to the Cowncillors of
Warringah Shire, notification of their dismissal.

(#) The alleged faflure of the Oepartment of Local
Bovernmont to provide or arrange to be provided ar to advise the
responsible body to provide to the former Councillors of
Werringah Shire, reasons for their dizmizzal in writing.

The Acting Secretary of the Department of Local GoverAment was
reguired to produce certain documents to the Office of the
Ombudsman and provide answers to a feries of guestions. The
investigation 15 proceeding.

41. Use of public reserves

Frem time to time cthe O@buwdsman receives complaints about
decisions of local councils in approving uses of, or constructing
buildings on, public reserves. The term "public reserve™ is
defined fm the Local Govermment Act to include lamd wvested im
caumcils and declared to be publfe reserve, and land dedicaved or
reserved from sale by the Crown for public health, recreation,
enjoyment or similar public purposes. In general, & council owns
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certaln land, reserved for public use, or holds Crown land umder
a deed of trust, on condition that the land 15 wsed for public
recreation.

Complainants often rafse legal questions which can best be dealt
with by a <court, but because complaints sometimes fnvolwe
guestions of exclusive use of public land, this OFFfice has
carefully conmsidered the public finterest aipect of the
complaints.

The Ombudsman has sowght the advice of Queen's Counsel about some
fsswes im the use of public reserves. FPart Y111 of the Local
Government Act deals with coumncils' powers in regulating the use
of public resorves. Cases on the meaning of "public reserve"
have established that land oused for public recreation and
enjoyment must be open to the public generally &z of right,
although this does net rele owt Somé contrals upanm use. Far
examplie, it has been held that at appropriate times the public
may be excluded from a public park. The significant facter f1n
many cases s whether members of a club enjoy special privileges
in the use of the land and whether those privileges differ from

any enjoyed by the general public.

The "Bromte Splashers® case, B85 it 95 called, was determined by
the WNew South Wales Cowrt of Appeal 1in 1979, The <case

crystallised two fmportant general principles:

1. Land wsed for public recreatfon and enjoymént musit be
open to the public generally as of right.

- Generally speakimg, & council has Ao power T8 Erect
upon a park amy bufidings which are not for the purpose of the
use of the land as & public park or for public recreation. A
council's power to improve the land is confined to improvements
whose purpose f%2 to promete, or 5 a&ncillary te, the use and
gnjovaent of a park for public recreatfon. There must be a nexus
between the general purpose of the park and the use of a building
withia the park., [t §s not sufffcient that & building 13 used
for community purposes, if there 15 mo conneéction between 1TS wse
and the use of the public reserve on which it is buile.
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ieveral complaints considered by this Office in the Tast year
have involved the principles set out above. Two examples are:

1. The Warringah Aquatic Centre is built on Crown land and
Is dedicated for use for public recreation. The Warringah Shire
Cowncil, trustees of the land, were empowered o lesse the land
on such conditions as were considered ressonable, tubject to the
Minister for Lands' written approval. The Centre had the only
fndoor diving tower in New South Wales. Om 19 July 1983 the
council gave exclusive approval to a4 diving festructor to conduct
diving classes at certain times of the week. When other coaches
applied to conduct classes at other times, the council resolved
thet #11 coaching would be conducted by the one coach, except
where a parent wished to coach nis or her child, or the Centre
management had approved other coaching during a set period Before
4 major championship.

Council®s decision was challenged by members of a diving club and
by other users of the Aquatic Club, but the cowncil did noet
preperly finvestigsate the Jlegal questions surrounding the
exclusive Ticence. The Ombudsman Found that the council had
acted wrongly 1im gramting the licemce to the coach, withowt
seeking appropriate Tegal advice and withouwt the Minister®s
written consent, a5 required By the terms of the dedication amd
by Section 37RR of the Crown Lands Consolidation Ace.

The council subsequently obtained legal advice from fts
selfciters to the effect that the facts of this case differed
from the facts of the "Bronte Splashers® case. The solicitors
safd the “Bronte Splashers® cate dealt with a proposal to grant
permanent use of a building on the public reserve to & private
€lub. This case dealt with the exclusive use of one facility in
tne pool for a limited period of time, by way of the grant of a
licence. The solicitors said that, had the cowncil obtained the
Minister's consent, 1t would have acted legally.

Fellowing the Ombudsiman’s report, the cowncil rescinded fits
resolution giving exclusive coaching use of the diving facility
and resolved finstead that amy coach couwld, for a fee, book the
Facilities for & maximum period of two hours.
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2. The second case inavoelved Lane Cove Monfcipal Couwncil®s
proposal te provide five tennis courts, and ancillary facilities,
on council=-owned land. The Tand had been given to the council
upan truit fer the purposes of a “public park, public reserve, ar
public recreatien area®. The council decided mot to CoRstruce
the courts dtself, but to iavite applications frem persocns
“{nterested fn tendering for the financing, construction and
management™ of the courts. The invitatfon required details of
proposed fimancing, design and constructiom of the tesnis courts,
shelter sheds, toilers, shoewers and 26 oA and of Ehe Aenagement
of the courts, including their maintenance and swperwision. The
reauneration for all of these services would be a share of the
profits from the courts.

The suecessful tenderer entered finte two wvery devailed and
carefully worded deeds of agreement with the council, covering
the constructiom and subsequent management of The CourPLs.
Queen's Cownsel advised the Oebudsman that, uwnder the Desd of
hgresment for The management of the courts, the teéndereér was not
given any exclusive possessien of the site, ner was any
particular class of members of the public givem rights of use to
the exclusion of the public generally. The tenmis courts were to
be managed by the tendereér, &nd permanent bookings Could be made
for some of the tenmis courts, which would alse be used at
particular times for coaching or club competitions. The Queen's
Cownsel's advice was that the permanent bookings for club
competitions did not maan that the Tlamd was noet Befng put to
public wse. Morgover, since the management agreement did nmot
confer any right to exclusive possessien of the site, the
Minister's comsent was not required wnder Sectiom S519A of the
Local Government ACT.

The council acknewleédged that the site wouwld be the “source of
somg commercial gain®. The judgment in the “Bronte Splashers®
case cited am earlier judgment which said that, for Vamd to be
psed for public recreatiom and enjoyment as well as being apen ta
the public gemerally, a: of right, i1t alse “"must Aot be & source
of private proafit”. The advice obtafned by the Dmbudiman was as

fallows:
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The position of the [courts manager] 15 in my view no
different in principle te the positian of & person employed
by the Council to tend the gardens in a public park. Such a
person would make a profit from the existence of the park
and his work within ft, being remunerated by & wage or
salary. The [manager] may make a profit from fulfilling the
terms of the Deeds, being remunerated by keeping the excess
ef hiring fees over varfous expenses plus the payment which
1t must make to the Coumcil. It does not seem to me that
such a profit falls within the embarge upon making a private
profit which would infrimge the “public®™ character of the
sie.

The legal advwice wto the Ombudsman concluded that the tennis
courts to Dbe constructed an the public reserwve in the Lane Coave
Municipality were legal.

It is clear from a consideration of these and other cases that a
"permitted wse" depends very much uwpon the facta: it is
necessary to consider Part XII] of the Local Government Act, inm
same cases Part XN1I1 of that Act, Part IIl of the Crown Lands
Conselidation Act and, where applicable, the terms of the
particular declaration of trust or restrictive covenant affecting
the Tland. Hotwithstanding this, the finformation and legal
advisings collected thus far will be of great assistance fn the
handling of future complaints about alleged improper use of land
set aside for public recreation.

42. Conversion of swub-standard buildings to Strata Title

In March 1983 the Ombudsman fssued a report about difficulties in
converting older bufldings to Strata Title. He noted that,
provided the strata plam did net contravene zoning and town
planning requirements or interfere with the amenity of an ared,
the cowncfl had no discretion 1in issuimg & certificate of
approval. Defects in & buflding apparently had no bearing on a
touncil's consideration of ft: statutery requirements under the
Strata Titles Act. In certain circumstances, however, & council
might use 1ts powers under Sections 281, 3178 and 3170, and
Ordimance 7O of the Local Government Act, %o have a building
repaired. Inm such cirFcumstamces, the Ombodsman said, councils

could not be expected to accept liability for the cost of
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repairing such buildings. The Ombudsman saw twa areas of
concern: the first, that fawlty buildings could be so easfly
"strata-ed”; the second, that developers could submit plams for
registration, with scant regard to the Local Government Act ar
Ordinances,

The Ombudiman recommended that sectien B of the S5trata Titles Act
be amended so that a Certificate of Compliamce would have to
sccompany any strata plan lodged for registration, The then
Minister Ffor Local Government, Mr Gordon, responded that the
Hinfster for Plamning and Environmest had edtablished a committes
to investigate a range of issues relating te Strata Titles.

In Howember 1983 Mr Gordon advised the Ombudsman that & “"new”
committee was to be establisned shortiy, to examine and report on
four alternative proposals that had been swggested as methods the
Government might employ to prevent the conversion of swbstandard
bufldings to Strata Title. Further advice was to be forwarded
when an acceptable recommendatfon had been recelived from the
"new” committee. This Office then decided that, given the
intended establishment of the committee, action on the matter
would be discontinued.

A committee of several interested Departments was $et up in March
1984 to Took at the issue aof conversion of older Buildings te
Strats Title. The then Minister for Matural Resources, the Hon J
A& Crosfo, advised that a working group, under the contrel of the
Department of Local Government, was to be set wp to deal with
this matter, but that ne report had been received from the
working group.

In September 1985 gnquiries were made of the Department of Local
Governaent as to the progress of the working group. [n Roeveaber
1985 the then Secretary of the Department, Mr H Fox, advised that
essential correspondeénce was missing from the Files, and that
information would be sent as %oon as 1t was Nocated. HNo further
Terter was received from the Oepartment, but oral  advice
indicated that no work had been carried out &n this 1ssue by the
Department.
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In March 1986 the ODepartment was notified that ite conduet in
this matter would Be finvestigated wnder the Ombudsman Act. Mr
Fox responded:

The lack of adeguate staff resources has precluded any
action omn ®the part of this Departmeéent to convene the
propased workimg group. However, each of TtThe matters
referred to above has been the subjfect of examfnacion and
review withim this Department, resulting in &greement that
the need to convene & working group to further consfder the
matters wald mOL  apparent. In reaching this agreement
account was taken of relevany provisfons existing within the
Local Goverpment Act, 1919, ampd events which accurred
;uhinqutnt te the proposal to formulate the working group im

*

While the provisfons of appropriate powers for cowncils te
requireé, in conjunction with a comversion, upgrading of anm
exfsting building and i1ts curtilage te comply with modern
planninmg requirements 135 a matter more appropriate to the
Department of Emvironment and Planning, such & course of
actfon was seen ta be anerous. Te require compliance oaf
existing bufidings fn this manner wowld, in many instances,
necessitate the undertaking af demalition andfor
FEcONSTructElion warks which may result in the conversion
proposal being unecomemical ...

Im additifon, the wview was held that 1im respect of am
existing  building presently being uged For rental
residential accommodation which deds not comply with moderm
planning requirements, the conversion of that building te
Strata Title would not necessarfly result in a sigmificant
chamge to the wie of the building amd 1ts curtilage. [t was
alse noted that 1f the exfisting remtal resfdential use
remained, requirements to upgrade in respect of planning
considerations would not Be applicable ...

The Local Govermment Act, 1919, purswuast te sectfoms 281,
AL7E and 2170 provides cowncils with wide powers to require
the upgrading of exiscving bufidings, with respect to many of
the service: provided te and within a bwilding, the
appearance and adeguacy of the structure and the El?ttj of
building eccepants. Additionally, Ordinance HWo. 70 under
the Act provides pursuant to clause 6.6(6) the power for
councils to require the upgrading of an exfiting building,
where a change of use resulting dn & change of
classification occurs, &.g9. Bboarding hmouwse te resfdential
flat  building. The aforementioned provisions were
considered, collectively, to provide coumcils with adequate
powers to require the asttainment of a reasonable level of
adequacy in the aresas considered to pose problems.

Wnile accepting that appropriate and adeguate powers
presently exfst for cowncils, ft was noted that couwncils
lack the power to withhold approval ef a conversiom proposal
pending rectification of any matters identified throwugh the
appiication of those powers; resclution of this matter being
within the ambit of the Registrar General's Office.
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As a conseguence of the foregoing I remain of the opinion
that theére 13 A6 apparent need To convene the proposed
working group ...

The statutory powers available o & council teo reguire the
upgrading of existing buildings are as follows:

A Local Gowernment Act, 1919;

{i} Seccion PZE]:
Subsection (1) says that the Council may comtrol and regulate -
fal the sanftation of premises; and

(b} the use and occupation of premises so as to aveid any
imsanftary condition therecn or any imterference therefrom with
the healthiness of the vicinity.

Subsection [2) sets owt various actioms & council can take for
the purposes of samitation and the preservatfon of the publie
health, including swuch things as the control and reguiation of
ventilation, plumbing, drainage and the provision of privy
accommadation. Subsection (3] empowers a council te "require the
ranewal or repair of any roof, guitering, down pipe or spouting
on a dwelling®.

{f41) Sectien 317B:

Under this sectfon, coumcili are empowered to ordér the demolition
or rectification of buildings:

fa] which are "in %uch a dilapidated ar unsightly condition as
te be prejudicial te the property 1a or fnhabitants of the
neighbourhood of swuch building™; or

{b) which were erected or altered after 1958 without coumcil's
approva)l having been obtained beforehand [provided no Certificate of
Compliance has been issued for the building wnder section 3I17A of
the Act).
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{144) Sectfon 31T0:

For the purpose of ensurimg that adequate pravision for Fire safety
iz made imn or in connection with a bwilding, the Couwncil may, by
notice in writing, order The owner ...

fa}l to cerry out withim the period specified in the notice,
such work as may be so specified ....

(Rote: it is mot wuncommon for councils te specify in sSuch
notices pericds of & to % months, a much lenger perfod thanm
that iavolwed in the approval of a Strata Title application).

B. Grdimance 70, Local Government Act,
Clause &.6;

Under the prowisions of clause 6.1(1) of Ordimance 70, buildings and
pertions of buildings are classified into 10 major classes. For the
purpeses of this discussiom, the relevant classes are as follows:

Class [: Single dwellfng houses.
Class II: Buildings comtaiming two or more
flats.
Class I10: Residential Buildings being common places
of abade for a number of unreléted persans,
incliuding -
(1) boarding-howses, guest houses, hostels
and Todging-houses ...
Class ¥YI1: Buwildings that are -
(1) warehouses ....

Where there 15 a chanmge in the wuse of a building resulting in &
change of classificatfom under the Ordinance, wnder clauwse 6.6 (2]
amd {3}, the council cam require that the change of use be approved
by the counci]l amd that the building comply with the requirements of
the Aect and Ordinances applicable ta the mew class imto which the

building -is classified.
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However, under clawse 6.6 [6&):

The wse of a building or & portion of a building, may be
changed from that of one class to that of anocther class without
the entire building, or partion, being made to comply with the
Act and the OJrdinances applifcable to the new class, Part 27
excepted, if the Council ... resolves that in 1ts opinion the
building, or portfion, with such alterations as it may regquire -

{a) will be structurally sownd and capable of withstanding the
loadings likely to arfse from the new wie; and

ib} will contain ressonable pravision for -

{1} the safety of persons proposed te be accommodated 1n
the building, or portien, fis the event of fFire,
particularly in relation to egress;

(i1l the prevention of fireg

{111} the supprezsfon of fire: and

{i¥] the preventian of the spread of fire.

c. Public Health Acti, 1902

il Section §

Under this section a Couwncil may declare a building wafit for
habftation and direct that the building no longer be {nhabited or
gccupfed by amy person, uwnless specified repairs or alterations are
made to the building %o as te render it Fit for human habitation.

i1] Section &1

Where a closing erder hat been made whder section 58, and the
builtding mas not been rendered fit for nabitation [amd no steps are
befng taken to sccomplish this), councils may pass a resclution that
it is expedient to order the demalitiom of the building.

Apart from clause 6.6 of Ordinpance 70 and the second part of section
3178 of the Local Gavernment Act, the powers listed above are anly
available Lo a council fm relation te buflidings which are:
"tnzanitary”; fm “such a dilapidated and uwnsignhntly cendition as to

be prejudicial to the property fn  ar inhabitants of the
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neighbourhood of such bueilding®; “unfit for habitatfon®™; withauwe
“adeguate provision for fire safety”™; or, im such a condition as to
*iaterfere ... with the Realthimess of the wicimity".

The second part of section 3178 relates only to buildings erected
after |958 withouwt council approval ([(where mo Certificate of
Compliance has been fssued), amd clause 6.6 of Ordimance 7O #5 only
relevant when the wse of & buflding 15 changed in & way that results
in a change 1n fts classificacfon under the Ordinance.

Im the complaint which Ted to this investigatfom, the bulldisg was
none of these things. Further, the buiiding was erected fn 1928 and
the classification of the building wnder Ordinance 70 wat not
chamged. The main problem which the Ombedsman's 1983 report
addrossed was the comversion to Strata Title of existing resfdential
flat bufldings, which are gemerally structurally sound, BuUt not
necetsarily in good comdition,

This Office believed that the pawers of councils were not adequate,
#5 the Department claimed. The coenduct of the Department, fn not
establisning @& working group &0 report on  the 1ssue of the
conversion of Sub-standard buildings te Strata Title, was fouwnd, by
the Deputy Ombudsman, te be wrong.

The theéen Actimg Secretary of the Department advised om 4 June 1986

that arrangements had been made Eo conpvenme the working group as
tmitially proposed.

43. Permanent residence imn caravam parks

During the past two years the Ombudsman has received a number of
:nlp1a1n15 which have rafsed wvarfous fissues abowt permanent
resfdence fn caravan parks. [n July 1988 ft was estimated that
150,000 people were permanent resfdents in caravan parks. Most
af the complaints recelwed by this Offfce raised guestions about
the status of these residents.

Secefon 2BEA of the Local Goverament Act remaing the law
reguiating movable dwellings and basically was fntended to apply
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te caravans wsed for vacationimg. The section does not apply to
any "structure to which a buildinmg ordipance ... applies™ and
pravides that the maximum period pE¢p1& can stay fn & park is
sixty days in & twelve moath period.

Since the 19703 the avaflabiliey of larger, more elaborate
movable deellings anmd pre-fabricated annexes and other
attachments has made Section 28BA largely irrelevant for general
regulation. [m April 1584 the Local dGovermment and 5Shires
Associations obtainmed legal advice that certain mobile homes
could nat Be elaziified a2 “movable du:|11n91" fn terms of
Section ZBEBA but were more properiy described as single dwelling
neuses anmd, therefore, were subject two the stricter building
pravisions of Ordinance 70 of the Local Gaovernment Act.

After receiving a complaint concernimg the locatiom of one swuch
mokile home, the Ombudsman obtained Counsel's opinion on the
]&iﬂi status of the wnit. Counsel safd, in part:

I am of the opinion that the Cowncil was not emtitled to
give approval to the erection of the building without &
proper buildimg applicatdon ... the dwelling the subject of
complaime 13 & building for the purposes of part XI of the
Local Government Act ....

In 197% the Maher Comnfttes report to Parliameént noted that "the
caravan structure ftself has now assumed the fdentity of a uidelj
wsed form of altermative permanent housinmg §n replacement of the
conventional cottage or resfdential  flat®. The Committee
recognised that permanent caravan park dwellers, without access
te social services and amenfities, would constitute a growing
problem, and recommended that permanent residency be gradually
elimipated. Hevertheless, the demamd for such accommodation has
increased and the nembers of permanent resfidents have continued
t0 grow.

Local coumcils, many operating their own parks and all charged
with licensing private parks, have responded in a variety of
wWays. Some, recognising that the exfstimg law 15 pout-dated, have
developed thelr own codes of standards which acknowledge

permanent reésidence. Dehers have attempted to restrict the
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places in parks ta caravams which can Bbe registéred with Ehe
Department of Motor Transport as capable of travellimg an public
roads. While the dntent 15 to comply with the existing law by
excluding "famobile” dwellings, park managers, faced with publie
demand, have found such policies difficult to enforce. Few
councils, 1f any, have socught to apply the buildimg regulations
af the Local Goversment Act to large vams and associated
Structures.

Since August 1984 the Department of Local Government has been
working to produce &n acceptable code of standards, for both wans
and parks, that will meet the needs of permanent residency. On 2
May 1%36 the Local Sovernment [Movable Dwellings) Amendment Act
Wi assented to but, at the date of writing, the Act had mot been
praclaimed. The intention s to repeal Section 2884 of the Lecal
Government MAct and provide & uniform code of regulatiom which
will Tegalfse permanent residency and provide cowncils with a
basis for approving permanent dwellings. hssaciated problems
such as proviszion of services, amenities and rights of temure are
not covered by the new Act, but it 15 proposed that a special
task force will examine these areas omce the new legislation fs
in force.

The negd for action was demonstrated by & telephone enguiry to
the Ombudsmam's office. A woman, fowr years resident im a Sydney
suburban carawam park, found herself in dispute with the park
manager. She was tThreatened with fmmediave eviction and the
manager, on legal advice, told her that she could be evicted
without the legal protection afforded to tenants. Although the
woman had sought legal advice and had been to hRer Hember aof
Parifament, she was referred to the (Ombudsman &5 2 last resart.
Becawse tThe caravan park was privately owned, the Ombudsman had
ne jurisdiction to investigate the matter,

Thase camplaints which were within the (mbudsman's jurisdiction
showed that the approache: of lTocel cowncils to the problem wers
marked by inconsfstency. One complaint from a resident who 19wed
opposite & caravan park alleged that & large mobile mhome which
blocked her wiew had been 111egally approved and should be

removed. Others, from residents in caravan parks, alleged that,
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alemough siting amd resfdence had been permitted by park
managers, councils had moved te eviet or re-site the vams because
the original permission was contrary to comncil policy.

A5 the law in the area appears inadequate to provide responsible
authorities with clear guidelines on which to base their
decisions, the Ombudsmen®s OFffice has dealt with each complaint
on the basis of what 15 reasomable 1m the circumstances.

The Office 5 Eeeping 1tself informed of developments fin the

proposed wniform regulation of caravan parks and will continue to
deal with specific complafnts.

Hatters Followed Up

44, Mosman and the Dog Act

Last year's Annual Report referred in {tem 67 to a complaint by
an  Alderman of Mosman Municipal Council about & council
resolution to enforce the Dog Act only in Timited circumstances.
The Dog Act provides that & dog should not be fm a public place
unless it 1% whider the effective contrel of a compelent persan by
means of an adequate chaim, cord or leash, If it fs not, the
owaer 5 guilty of am offence and is Tiable to prosecution.

Mosman Council resolved, however, that dogs in residential
streets be impounded omly on complaint, or 1f found to be strays,
or cauwsing & nmuisance. It also resolwed that existing
prosecutions over the impounding of dogs in residentfal areas be
withdrawn. Effectively, the cowncil resolved that ft would not
take actifon over certain breaches of the law: it had a public
policy which cendoned certain acts which the New South MWales
legislature had determined to be breaches of the law,

A& regulatory agency such as a council, has & discretion whether
ta prosacute am offender. Yet fn exercfisfing that discretion a
council must, among other thiangs, "not seek to promote purposes

alien to the letter or to the spirit of the legislationm that
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gives it power to  act” {de Smith, Judicial Review of
hdminfstractive Action, (dth ed), p?85).

The favestigation of the complaint has now been concluded and the
Gabudsmen has sent a draft report to the Minfster for Local
Government, who may consult with the Ombudsman about the matter,
Tf she wishes. In the draft report the Ombudsmanm concluded that
the council has & policy which acts against the levter and spirit
of the Dog Act. He safd that the <ouncil's policy was not in
accordance with the fatention of the legislation and he fownd
council's pelicy te be wrong fhn terms of the Ombudsman Act. He
recommended that the cowncil rescind fts current palicy and, in
its place, establism a procedure which doet not fetter the
council's diseretion to take action with respect to any breach of
the Dog Act.

5. Cowncil employees and the Ombudsman Act: still ne amendment

Lagt year's Annwal Report noted that the Government had
apparently decided to amend the Dmbudsman Act, fm order to place
beyond doubt the (mbudsman's power to iavestigate the canduct of
employees af local government authorities.

In April this year the Ombudsman made a second report to
Farliament on this matter, pointing out that no amendment had
been made. The second report agaim drew attention to the
difficulty ordinary citizens have 1in wunderstandisng why the
Onbudsman 15 wunable te deal with complaints about the alleged
conduct of dndividual coumcil employees, &5 distinct from the
conduct of & council as a corporate body.

The Ombudsmanm, 4n his April 1%86 report, &gain recommended that
the necessary amendment be made 42 so6n &% possible, im the
public fmterest.

At the time of writing, mo amendment has been sade. Both
Gowvernment and Oppesition originally fntended that fndividual
council employees showld be within Jurisdiction, amd the
Ombudsman sees no good reason why there should be such a lang
delay in effecting a simple amendment te the Act.
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46, Cowncils and exfisting buildimgs: Tight at the end of the
tunnel?

The Tast fowr Annual Reports have referred to problems which
arise out of shortcomings in Sectiom 317A af the Local Government
Ket and the inability of local cowncils e approve exfsting
buildings. Former Ministers for Local Government had been asked
to include certain recommendations made by the Ombudsman in an
examination of the possfble amendment of section 317A. Last
year's Annual Report recorded that the amendment of section 317A
had been first recommeénded by this Office in August 1%82 bet,
after three years of delibeération, the proposed amendment of the
section had only reached the stage of a draft Cabiner Hinute.

On 10 Jume 19BE6 the Mimister for Local Government, the Hon J A
Crosio, told this Office that a draft Cabinet Minute had been
sent to the Cabinet Secretariat on 20 Way 1586. If the proposed
amendment 15 approved by Cabiner and 13 placed before Parliament
this year, Ffour years will nave elapsed since this OFffice First
recomménded that the sectfon should be amended.

47. Denial of Y1iability by councils

An end in sfight?

The State-wide dinwestigatifon of whe procedures wsed by Tlocal
councils when dealing with claims iavelving imsurers, commenced
by the Ombudsiman in 1981, this year entered & nRew, &nd possibly
final, stage.

feview by this Office of the procedures of individual coumcils,
and advice from the Local Governmemt and Shires Associations,
fndicated that a significant number of councils had wolwntarily
adopted the procedores circulated by the Associatien: im Junme
1983 after discussions with this OFfice.
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In December 1585, 104 councils were asked by letter whether they
had adopted the recommenpded procedures, Hinety councils have
replied in the affirmative &nd investigation of those coumcils
has beem discontinued. & furthér 6 coumcils have received to few
clefms over the Tast 5 years as to render further investigatiaon
UANECESSary .

In the meantime, six dnvestigations of individual councils,
commenced prior to December 1985, were continued and resulted in
reports of wrong conduct being made. & furtheér nine
investigations were discontinued when the councils 1invelved
indicated that they had adopted and were using the recommended
procedurés. At the time of writing, the procedures of eleven
councils were the subject of fnvestigation. Full details are
shown in the tables below.

Energy Association

Lounty couwncils are members of the Local Government Energy
Assoclation of Mew South Wales. The Chairman of the Marth West
County Council fnformed this Office that his council, at the 1985
Annual Conference of the Association, had successfully moved the
following resolution:

That the Executive be requested to examine the Ombudsiman's
attitude to handiing Public Liability Insurance claims by
councils, and to produce a policy statememt following the
examimation.

In May 1986 the Secretary of the Energy Association forwarded to
this Office details of recommended procedures for dealing with
claims fnavalwing finsurers which had been appraved by the
Assocfation Executive. The Secretary said that the procedures
had been circulated to all member councils “seeking their support
and subsequent implementation®. A copy of the recommended
procedures s reproduced below; they substantially accord with
the recoamended procedures developed as & roswlt of discussfons
between this Office amd the Local Govermment and  Shires
Associations; to the extent that they differ, this OFfice remains

of the view that the latter reapresent a reasonable standard of
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conduct to be applied to Tecal and county councils. Any
complaint which might fn future be made to this Office about the
way in which a county council has dealt with & claim will be
astetsed on that basis.

Government Imnsurance Office

The 1982-83 Annual Repart recorded that the Government Insurance
pffice [which underwrites a significant smount of public
1iability cover for local authorities) had informed this Office
that 1t would fm Future give to claimants brief reasons for
rejection of their claims, where to do so would not prejudice the
rights of efther that Office or dts client councils.

During the year, & case arose which drew attention to the fact
that the wundertaking given to this 0Office by the Government
Insurance Office was not Being honoured. Both the council
fnvalved and this Office took the matteér up with the GIO. A5 &
result, in January 1986 & circular was fssued to all GIO Regfonal
Managers reminding them of the undertaking given to this Office,
and of the need to give to clafmants beief reasons for rejection
of their claims.

This Office appreciated the GID's prompt responsé to the problem
agnce 1t had beem brought to attentiom.

An interesting Ewist

During the year, Kogarah Mumicipal Council wrote to the Dmbudsman
abeut a claim in which the fasurance company had denfed {demmnity
to council. The Tewn Clerk described the problem thus:

The claim arose when it was necessary to renes & sewer line
serving a household which had been allegedly demaged by a
tree on coumcil's road reserveé. Oue to the predicament that
the household was placed in &nd fn the interests of publie
nealth and safety the council procesded to rectify the
problem at coungil’s costs but recoverable from the owners
if indemnity was denfed. The insurance company responsible
at the time, although kept fdnformed of the council®s
actions, has since denied indemnity to council on a ground,
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amgngst others, that council procesd without written
cansemt. The council disputes the reasons for refusal and
has continued to press for payment.

The Towm Clerk said thst couwnci] had resolved to inform the
Ombudsman of the sftuaticn amd seek his commentcs and assistance.
He added that he appreciated that the matter might nat be within
the Ombudsman"s furfsdiceian,

The reply from this Office confirmed the Ombudsman's lack of
Jurizdierian fin  Ehe because the {nsurance company
frvelved was mot & "public authority® in terms of the Ombudsman
Aee. The Town Clerk"s attention was drawn to the recommended
procedures circulated in June 1983 and, in particular, to clause
Eib} of those procedures. The Tetter concluded:

matter,

Ultimately, council may have to test the insurer’s position
in the courts.

DEWIAL OF LTIABILITY BY COUMCILS

RESULTS ACHMIEVED

[This Table incledes results published im the
1962-83, 1983-84 and 1984-85 Annwal Reports)

PROCEDURES TO

COUMCIL Acknowledge Honi tor Ensure claimant
Claims Processing receives reasons
if claim denied
Albury Existid Introduced Introduced
Ashffeld Exfsted Introduced Introduced
Auburn Introduced Existid Existed
Ballina Existed Incroduced introduced
Bankstown Introduced Introduced Introduced
Barraba Existed Introduced Introduced
Baulkham Hills Exfsted Existed Exfsred



= 113 =

COUNCIL Acknowledge Manitor Ensure clafmant
Claims Processing receives reasons
if claim denied
Blacktown Existed Exfsted Introduced
Broken Hill Introduced [ntreduced Introduced
Burwood Existed Exfiated Introduced
Coffs Harbowr Iatroduced Intreduced Introduced
Cancard Exfsrned Introduced Introduced
Cowra Iatroduced Intreduced [ntroduced
Drummayne Existed Intreducead Introduced
Dumaresq Existed Exfsted Introduced
Gilgandra Introduced Existed Introduced
fraftan Existed Iatroduced Introduced
Greater Taree Exiseed Introduced Introduced
Great Lakes Introduced Introduced *Recommanded
Hastings Introduced Introduced Existed
Harnsby Existed Introduced Introduced
Hunters HE1W Introduced Imtroduced [ntroduced
IMMawarra County Existed Existed Introduced
Inverell Existed Introduced Introduced
Eempsey Existed Introduced Introduced
Euring-gal Exfzted Existed Introduced
Lane Cowe Existed Exisred Introduced
Lake Macquarie Introduced Introduced Imeroduced
Maitland Introduced Introduced Introduced
Manly Exfsted Existed Existed
Marrickwille Introduced Introduced Introduced
Mudgee Existed Introduced Tatraduced
Hambucca Introduced Existed Introduced
Hewcastle Existed Introduced Imtroduced
Horth Sydmey Existed Introduced Iatraduced
Marth West County Existed Introduced Introduced
Parramatta Existed Existed Introduced
Part Stephens *Recommended “Recommended *Recommended
Quesnbeyan Introduced Introduced Introduced
Ryde Existed Existed Introduced
sutherland Exisred Introduced Introduced
sydney Existed Existed Iatroduced
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COUNCIL Acknowledge Monitor Ensure clafmant
Claims Processing réeceives reasons
if claim denied
Tamworth [ntroducad Existed Introduced
Harringah Existed [ntreduced Introduced
Waverley Introduced Introduced Introduced
Willaughby Existed Exfsted Introduced
Wingecarribee Existed Existed [ntroduced
Wollongong Existed Exisred Introduced
Hoallamra Existed Exisced Introduced
Wyang Existed Introduced Introduced

* Recommended by this Office.

Council's response awaited.
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COUNCILS WHICH HAYE ADOPTED RECOMMEMDED

PROCEOURES FOLLOWING CIRCULATION BY

LOCAL GOWERMMENT AWD SHERES ASSOCIATIONS

{This table ipcludes reswlits published
in the 1984-B5 Annual Repart]

Bathurst City
Hega Yalley Shire
Bellingen Shire
Berrigan Shire
Bingara Shire
Bland Shire
Blayney 5Shire
Bagan Shire
Bombala Shire
Boorawa Shire
Botany Municipal
Bagrke Shire
Brewarrina Snire
Byran Shire

Cabonne Snire
Carratheol Shire
Camden Municipal
Casine Municipal
Central Darling Shire
Cessnock City
Cabar Shire

Coalah Shire
Coolaman Shire
Cooma=Honarg Shire
Coonamble Shire
Cootamundra Shire
Copmanhurst Shire
Corawa Shire
Culcairn Shire

Dubbs Municipal

bDungog Shire

Eurobodalla Shire
Evans Shire

Farbes Shire

Glen Inmes Mumicipal
Glowcester Shire
Greater Lithgow City
Gundagai Shire
Gunmedah Snire
Gunning Shire

Guyra Shire

Harden Shire
Hawkeésbury Shire

Hay 5Shire

Holbrook Shire

Hume Shire
Hurstville Menicipal

Jerilderfe Shire
Junee Shire

Kiama Municipal
Kogarah Municipal
Eyogle Shire

Lachlan Shire
Leeton Shire
Lefchhardt Municipal
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Lockhart Shire
Lismare Cicy
Liverpool City

Manilla Snire
Moree Plafins Snire
Murray Shire
Murrurundf Shire
Muswellbrook Shire

Harrabrd Shire
Harrandera Snire
Harrpmine Shire
Hymboida Shire

Oberon Shire
Drange City

Parkes Shire
Parry Shire
Prospect County

Quirindi Shire

Scone Snire

Severn Shire

Shellharbour Municipal
Shoalhaven City

Singlecen Shire

Znowy Riwer Shire

Southern Tablelands County

Tallaganda Shire
Temora 5hire
Téenterfield Shire
Tumbarumba 5hire
Tumut Shire

Ulmarra Shire
Urana Shire

Wagge Magga City
Wakoal Shire
Walecha Shire
Weddin Shire
Wentsorth Shire
Windauran Shire
Wollomdiily Shire

Yallarol Shire
Yarrowlumla Shire
Yass Shire

Youmg Shire

INVESTIGATIONS DISCONTIMUED - LACK OF

OTILETY - WERY FEW OR HO CLATHE RECEIVED

Balreanald Shire

Canargea Shire
Crookwell Shire

Nundle Shire

Walgett Shire
Harren Shire
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DENIAL OF LTABILITY BY COUNCILS
INVESTIGATION CURRENT

COURCIL STAGE
Enguiries Brong conduct
proceeding report 1n progress
Campbelltown i
Coanabarabran X
Deniliguin
Goulburm X
Griffith I
Mulwaree X
Richmond River
Bylatone X
Strathfield X
Uralla

Wellingtaon

Procedures recommended by Offfce of the Ombudsman and Local
Government and Shires Associatfons

1. When the claimant verbally c¢ontacts & council he or she
should be advised to submit details of the claim in writing for
consideration by the coumcil.

o Upon receiving the formal claim, the council should
immedfately wndeértake a preliminary investigatiem of the factual
basiz om which the claim 15 based. The coumcil showld also
immediately acknowledge receipt of the claim to the claimant om &
*without prejudice” basis and forward the claim to the
appropriate insurér. Thiz advice of <laim showld be accompanded

by or followed by a report from the appropriate council officer
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detailing the results of the investigation of the 1incident by
council.

3. The finsurer upon receiving such claims iaformation as
ts provided and comducting such further investigatiom a3 may be
pecesstary eiamines detafls of the claim circumstances. Hawing
determined fts ateitude towards the claim the inswrer should
communicate this advice directly to the couwncil giving reasons
for 1t: decision especially 4f indemnity or 1iability is to be
denied.

4. The council should request frem fts fnsurers reasons
far any delay in the precessing of the claim and sheuld endeavour
to ensure that the claim is finalised expeditiousiy. The cowncil
shouwld advise the claimant of any reasons for delay,

5. The councfl upom receiving advice from the Insurer
regarding fes attitude or recommendations regarding the claim
should adopt one of the following couwrses of action:

fal If the inswrer acknowledges that a Tiability exists to
the claimant amd alse that indemnfity will be provided
to the coumcil under the policy, the council shouwld
inform the claimant by letter that the matter has been
reparted to the insurer and further that such insurer
gr its legal advisers will shortly be in contacr with
the claimant on benalf of the council.

[t] If the fnsurer scknowledges that a liability may or
doees exfist to the claimant but that indemnity will mot
be provided to the council umder the polficy, the
council should consult fts ewn solicitors te coenfirm
whether a 1iabiliity exists to the claimant and further
that denfal of fndemnity by the fnswrer 15 justified.

If cowncil's solicitors confirm that a Tlability exists
to the claimant anmd also that the cowncil i3 mot
entitled to 1nde:n1t¥ under 1t 1iabiiicy policy the
solicitors shouwld be 1astruocted to negotiate settlement
terms on behalf of the coumcil.

However, 1f the council's solicitors confirm that a
T1abi¥ity exists to the claimant buet dispute whe
insurer's contention that findemnity 13 not awailable
under the policy, the selfcitors or insurance brokers
for the council showld be instructed to attempt to
resolve the matter of indemnity with the insurer,

fel IF the insurer comtends that a liability does not exist
to the claimant and accordimgly that T{ability should
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be demied, the claimant should be fnformed by letter
from the council that Tiabilfty is denied.

G, As soon as a fimal decision has been made on the claim
either the cowncil or the insurer will advise the claimant of the
result and ff Nfabfiiey 1s denied the reasons for sech denial.
It shall be the responzibiliey of the cownci] to ensure that this
is done.

T The foregeing procedures are 1A every case to be
applied subject to amy contrary provisiomns dn the particular
fnsurance policy and subject to any contrary legal adwice
received by the countcil ar the fRsurer.

Procedures approved and circulated by Local Goverament Energy
Association of Mew South Wales

Recommended Procedures For Claims Agaimst Council Invelwing
[ASurers

1. When the c¢laimant verbally contacts a council he or she
should be advised to submit details of the claim in writing fFor
consfderation by the council.

- 3 Upoen receivwing the fFormal claim, the coumcil should
immediately undertake & prelimfnary fnvestigation of the factual
basis on which the claim 15 based. The cowncil should alseo
fmmediately acknowledge receipt of the claim to the claimant on a
*without prejudice” basis and forward the claim to  the
apprepriate fnsurer. This advice of claim should be accompanted
by or followed by a report from the appropriate council office
detailing the results of the investigation of the incident by
council.

3. The dmswurer wpon recelving such claims informatfon aig
i5 provided and conducting swch Ffurther finvestigation as may be
pecessary examines details of the claim circumstances. Having
determined 1ts attitude towards the claim the dimsurer should
communicate this advice directly te the council giving reasens
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for 1ts decision especially 1f dndemnity or lTiability 13 ta be
dented.

4. The couwncil should request from its imsurers reasons
for any delay in the processfng of the claim and should endeavour
Lo enture that the claim 1s Tinalised edpeditiously. The cowncil
should advise the claimant of amy reasons For delay.

5. The couwncil wpen receiving advice from the fdnsurer
regarding fts attitude or recommendations regarding the claim
should adopt one of the following courses of action:

fal 1f the insurer scknowlodges that a 11ability éxists to
the clajmant and also that fndemnity will be provided
ta the coumcil wnder the policy, the counmcil 2howld
inform the claimanmt by letter that the matter has bean
reparted to the iniurér and further that such insurer
or 1ts Tegal sdvisers will shertly bBe in comtaci with
the clafmant on behalf of the council.

[b] If the insurer acknowledges that a liability may or
dogs exist to the claimant but that indemnity will not
be provided ta the council under the palicy, the
council Should consult 1ts own solicitors to confirm
whether & liability exfsts to the claimant and Further
thet denial of imdemnity by the insurer 15 Justcified.

If council’s solicitors confirm that a Tiability exists
to the claimant and alse that the council {s not
entitled to indemnity wnder its Tiability policy the
selicitors should be fnstructed to negotiate sectlement
terms on benalf of the council.

However, 1f the council's seliciters comfirm tThat a
Tiability exists to the eclaimant but dispute the
insurer's contemtfon that indemnity 15 not available
under the palicy, the solicitors or infurance brokers
for the council showld be fmstructed o attempt to
resalve the matter of indemnfty with the insurer.

fcl IFf the insurer comtends that a 1iability does not exise
to the clafmant and accordingly that liability should
be denied, the clafmant should be informed by letter
from the council that VTlabilicy s dentfed.

G. A5 soon as a fimal decfsien mas been made on the claim
either the cowncil or the insurer will advise the claimant of the
results and §F 1iability 15 demied the reastons: For such denial.
It shall be the responsibility of the coumcil te ensure that this
is done.
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The main aspects of these complaints were that councils:

1. failed to notify those persons who could reasonably b
tonsidered as being affected by the proposed building:

- refused to allow “properly fmterested pErsons” ta
imspect the relevant building applicatfan plans;

3. failed to take idnte consideration walid gbjections
Todged by “"properly interested persons®.

Sfnce 1979 three surveys have been conducted by this Office into
whether Tocal councils notify adjoining owners or "properly
Interested persons” and allow them to peruse building application
plans. The results of the 1979 and 1082 furveys are outlined fn
the Ombudsiman's 1981-B7 Annwal Report at page 24.

In the 1985 swrvey, the Ombudsman wrote to a total of 175
councils {29 City Councils, 33 Municipalities amd 113 Shires)
requesting replies to several questions about these {ssues. Of
the 173 responses received, 3§ were from councils within the
greater Sydmey metropolitan regfon and 27 were from COMRNTPEY
councils having at least one sizeable urban ares.

It was decided to include questions on the notificatiaon and
peruzal of development applications im the 1985 survey, for
comparison, and becaute a number of complaints had beem recefived
sbout this fssue. It was foumd that notification and perusal of
development applications s a far more commen practice tham
notification and perusal of building applications. However, this
could be explained by the requirements of section 84 af the
Environmental Planning and Assessment Act, 1979 [designated
development], and of the former section J42ZA of the Local
Gavernment Act, 1913 (residential flat bufldings]).

The results of the 1985 survey can be summsrised as fallgws:
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7. The foregoing procedures are fn every case to b
applied subject to any contrary provisions in the particalar
insurance policy and subject t¢ any contrary Tegal advice
received by the council or the insurer.

Mote: Where cover i3 not available wnder councils' insurance
policy because of excesses applying ¢imilar procedures
shouwld apply to the hamdiing of claims.

48. HWotifying adjaiming owners

The 1%981-B? Annual Report safd that, fn the opinion of the
Onbudsman, the failure to allow the imtpection of building
application plans by "properly interested peErsons”  wWas
uynreasomnable and wnjuit. The report went on to list certafin
recommendations, about notifying adjoining owners and their
inspecting building applicaticn plans, which had been made to the
then Minfster for Local Gevernment.

In each Annual Report since then the Ombudiman has eaphatised the
importance of councils notifying adjoining owners about building
applications and allowing fnspectiom of building application
plans, and has noted the slow progress in implementing his
recommendations,

This Office has found that local councils, when consfdering
bufiding applications for the erection or substantial extension
of dwellings, usually censider the 1fkely effects of proposed
buildings or extensions on the amenity of the immediate
neighbourhood. Yet more than 30 complaints have alleged that
councils d4id mot notify affected persons and/or allow fnspection
af building application plans. The complaints have usually
claimed that new buildings, or extensions or alterations to
pxisting buildings, have adversely affected The complatnants’
property, causing such things as loss of views, 1ight, amenity or
privacy, drainage problems, or enyiroamental or gecliegical
nazards.
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Table 1
A1l HS5W Hetropolitem Rural
Councilis NSW Councils (Urban
[T Yes) (% Yes) Centre
Councils
Questiong [T Yes])
. Hotifi=- (a) Adjoining 1) Always 3 16 a
cation Owners
111 If amenity
affected g7 61 45
ik} Froperly il In general 34 53 27
interested
pErsons
i1} If amenity
affected 45 11 23
(ch Mever 37 16 41
2. Perusal {a) Adjoining ) Im general 32 14 9
fwners
i1} It amenity
affected 46 58 41
[b) Froperly i} In general 50 Gl 23
interested
persons
1] If amenmity
affected 43 47 21
[e] Hever 2| 18 L11]

Councils were also asked the follawing question:

Before making & decision to spprove & building application
or development application does the council consider
objections from:

(&) Any member of the general public?
{6) HNo one?
{e) Adjoining owmers?
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{dl Only adjoining owners the smenity of whose land may be
affecred?

{el “Properly interested” people?

The following amswers were received:

Table 2
Question A1l NS Hetropolitan Bural [Urban
Councils HWSW Councils  Centre)
(% Yes) {% Yes) Councils
{% Yes)
[a] Any meaber of the
general public?y &0 82 36
(B) Wo one? & 3 a
lc) Adjoining owners? L1 B4 50
fd)y Only adjoining owners
the anenity of whose
Tand may be affected? 37 14 3z
(dl "Properly interested”
peaple? 61 74 b

The survey results show that 64% of councils {including B4% of
metropolitan councils) motify adjoining owners or “properly
interested® persons, at least in some sitwations. Further, 69%
of councils (dncluding 7T9% of metropolitan councils) &7low
perusal of plans meld by coumcil, at least in some situations.

It alse appears that it is the standard practice of 57% of
councils im this State [TRcluding 61% of metropolitan councils)
to notify adjoining owners, whose amenity may be affected, that a
building applificacfon has been received. In such circumstances ft
5 the standard practice of 46% of cowncils (including SB% of
metropolitan councils] to allow these adjoining owners to peruse
the plans.

Table 2 shows that 60% of councils replied that they would
consider objectfons from a member of the general public when
considering building applications, and only 6% safd that they
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applications for approval to carry owt internal alterations, ar
alterations which do not sffect the external configuréation ar
height of & building.

In response, the then Minister, Mr Gordon, advised the Drbudsman
that he was only prepared to support the amendment of the Local
Goverament Act im relatios to recomBendations {a} and (b). He
said that sppropriste amendments would be recommended to Cabinet.

As to recommendations (c) and (d), Mr Gordon sadd:

After careful consideration of the various izsues 1nvolved I
have concluded thet youwr proposals relevant B0 & system of
notification ... would have sigaificant cost implications
For councils and building applicants and in many cases add
substantfally to the time involved fin obtaining buflding
approval, They would therefore rum counter to the
Goverament's policy objectives of reducing delays fn the
building and development approval process and of reducing
housing €asts. Im the circumstances, | am not prepared ta
recommend that amendments be made to the Loca) Government
Att régarding your abovementioned proposals.

In April 1584 the Ombudsman wrote te the then Minister for Local
Government, Mr Stewart, askfng about the present positian, and
whether any progress had beéen made Eowards amgndment of the
Tegislation. The Minister replied that 1t Wi proposed to
include the amendments in the next Local Govermment Amendment
Bi11 which, 1t was then expected, would be introduced into
Parliament during the 1984 Budget Session,

In reply to further enquiries, the Minfster advised the Ombudsman
in Dctober 1984 that, although & draft Cabinet Mimute had been
prepared, 1t had not at that time been fubmitoed to Cabinee. No
further advice was received, and in March 1986 the Ombudiman
WFOLE to the Hon J & Crosfo, Minister for Local Government,
asking for her views on the recommendations in the 1983 repart.

Im Apri1 1986 the Minister fnformed the Ombudsman that provisions
designed to give effect to recommendations [a) and (b) had besn
included fm the Local Govermament [Miscellanecus Provisions)
Amgndment Act, 1985, assented to on 10 December 19485, The
provisions based on recommendation (b} commenced on 10 December
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would not consider any objections &t all. The comparable figures
for metropolitan councils were 82% and 3%. As to ebjections from
sdjaining owners, 64% of a1l councils lincluding B4Z af
metropolitan cowncils) replied that these woild be considered.

Gverall, the pattern of responses to this survey was much 4% was
expected, with the notificetion of adjoining owners being a more
commoen practice amamg metropolfitan Than country councils.

on the basis of the results of the three surveys and adwice
recelved from varfows council officers, ¥t appears that there is
a general trend towards allowing greater participation by
*properly interested persons” in the consideration of builiding
applications.

in Mareh 1983 a report by the Ombuedsman recommended That the
Local Government Act be amended By:

{a) Removing any possible restrictions on the inspection of
building application plans showing the gxternal configuration of
a building in relation to the boundaries of the site, by
*properly interested persons”.

{b] Imcluding a requirement wnder section 213 of the Act
for councils to consider the likely effect of a proposed building
ar alteration on adjoining properties.

{e) Including a requirement under sectiom 313 of the Act
for councils to consider the views and opinions of “properly
{nterested persons® prior to determinimg building applications
for approval te erect buildings which could affect the amenity of
an area, this requirement not to relate to building applications
for approval to carry out fnternal alterations, or alterations
ahich do not affect the external configuratiom or height of &
building.

{d] 1meluding a requirement that councils notify adjoining
owners and other possibly affected persons of any building
applicatien for approval Lo carry out works whicnh may affect the
amenity of am area, thizs requirement not 1O relate to building
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1985; those based on recommendation (a) are To Commence on & date
to be proclaimed,

in June 1986 the Ombudsman wrote to ten selected councils,
drawing their attenticn to these amendments to the Act and asking
whether they proposed to change their practices to brimg then
fnte 1ime with recommendations {c} and (4} in the 1983 report.
Letters were sent to amother eight selected councils, asking
whether they intended to adopt recommendation (dl.

Five councils respended that they had adopted & policy of
notifying properly fnterested persons, a further three said that
they would notffy such people in circumstances where a proposed
buflding was out of the ordinary and not in accordence with the
Aet and Ordinances, two advised vthat in future the views and
opinions of properly fnterested persons would be considered, and
a further four councils safd that this would be done where a
proposed building was owt of the ordinary and not in accordance
with the Act and Ovrdinances. The percentage of @etropelitan
cauncils mow notifying “"properly interested persons” s over 60%.
This #figure & much nigher for buildings which are out of the
ordinary or not in accordance with the Act and Ordimances.

The Ombudsman sti11 belfeves that, in the public interest and
consistent with the principles of matural justice, all couwncils
should be reguired to:

- notify adjoining owners and cother possibly affected persons
of any building applications for approval To carry out works
which may affect the amenity of an area.

- copsider the views of properly finterested persons before
determining building applicatiens for approval to erect
buildings which could affect the amenity of an area;

The fact is that & sigaificant number of councils already do
these things. The Ombudsman believes that all citizens should,
wherever possible, enjoy the same rights. The availability to
citizens of the right to be notified of proposed building work
which may affect the amenity of tne area in which they reside,
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and to have their views and obfections considered, should not be

a lottery dependent on the pelicy of the cowncil im whase area
they happen to live.

PRISONS AREA

Broader Issues
43. Prison statistics

Visits to prisons

The programme of wigsit: to priszess contimued during the year,
although at & slightly reduced rate. In all, 30 visits were made
to 18 prisons and 380 oral complainus were discussed and dealt
with.

The reduction 1in wisits was primarily due to the Timited
résources available to the Office, to the reduced number of
complaints received from priscners, &nd to the operation for a
full year of the Official Visitors Scheme at a number of the
major gaals.

3fnce her appofntment in May 1986, Priscilla Adey, Aszsifstant
Ombudsmam, has visited several of the major prisons amd s
dealing personally with the more serious and important complaints
recaived In the prizens area.

John Pinnock, Assistant Ombudsman, 15 now primarily engaged im
the reinvestigation of complafnts about police and mas
relinquished the senior co-ordinating role in the prisons area;
this mas been taken over by the Principal Investigation Officer,
Gordon Smith.
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YISITS TD PRISONS and ORAL COMPLAINTS DEALT WITH

1 July 1985 to 30 June 1984

Frison Number of Humber of Oral
Yisits made Complaftnts
Discussed

Bathurst Gaal 1 14
Berrima Gaol 1 Wil
Brookfield Afforestation

Camp 2 14
Central Industrial Prison 2 19
Cessnock Corrective Centre 3 43
Cooma Gaol 1 15
Glen Imnes Afforestation

Camp 2 3
Goulburn Gaol K| 51
Grafton Gaol F 13
Maitiand Gaol 2 2
Metropolitan Reception

Frison . Ffs
Metropolfitan Remand

centre F 57
Metrapalitan Training

Centre 2 41
Mulawa Training and

Detention Centre 2 20
Morma Parker Centre 1 3
Oberon Afforestation Camp 1 &
Parklea Prisaon 1 1%
Parramatta Gaol 1 12

Totals 30 jan
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Complaints dealt with

Categories of written complaints against whe Department of
Corrective Services dealt with during the year ended 30 June 1086
are set out below, together with comparative figures For the
previous year.

1986 1985
Ho Jurisdiction 1 3 |
Declined at Outset 108 128
Beclined after Preliminary
Enquiries 52 54
Resolved after Preliminary
Enguiries a4 54
Ho prima facie evidence of
wrong conduct after
preliminary enguiries 90 175
Discontinued after Iavestigation £1 10
Mo Wrong Conduct after
Investigatian a 1
Wrang Conduct after Inmvestigation 4 35
Under Envestigatfon as at 30 June 73 149
Totals 405 s27

Investigating complaints from prisoners

The system whereby complaints from prisoners are allocated
throughout tThe O0fffce and dealt with by the majority of
Investigation OFfficers has continued. Invesefgation Officers
respansible for particular prisons are set ouwt below:
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Prison Responsible Fack-up
Officers Gfficers

Goulburn areg Andrews Julia Hall
Berrina Allan Hartigan
Parklea
Emu FPlains Kieran Pehm pavid Chie
Parramatta Chris Wheeler

{excluding women

prisaners
Broken Hi11 Swe Bullock Yvon Figa

Special Care Unmit,
Long Bay

Cooma
Brookfield

Bathurst

[including X wing)

Oberan

Hetropolftan
Reception Prison

Metropolitan
Remand Centre

Metropolitan Trafning

Centre

Central Industrial
Frison
Siivervater

Hulawa
Norma Parker
Farramatta
{women prisoners
only)

Brafton
Glen lAnes

Gessnock
Mafrland

Mary Bolt

Allan Hartigan
Julia Hall

Aadrew Patan
Priscilla Adey

Claudia Douglas
Sue Bullock

Prisciila Adey
Jane Deamer

Gillidfan Scoular
Andrew Paton

Gillian Scoular
Gordon Smith

Gordon Smith
Bruce Barbour

Brian Seelfin

Margaret Tung

Mary Bolt

Brian Seelin

Claudia
Dowglas

Julia Hall

Gilldianm
Scoular
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0. Section 27 reports to Parliament

Stace the previows: Annual Report the Ombudsman has made two
reperts to Parlisment about the Failure of the Department of
Corrective Services to accepr recommendations wmade by the
Oabudsman in wrong conduct reparts. Seéctien 27 of the Ombudsman
dct provides that, where the Ombudiman 15 not satisfied that
sufficient steps have been takem in due time in conseguence of a
repart under sectiom 26, he may make a report to the Hinfster for
presentation to Parifament.

Failure to establish & command structure and guidelines for the

contral of prisons during strikes by prison officers

0 6 Febroary 1983 Mr B, a prisoner at Parramatta Gaol,
conplained that he was assaulted by police officers who were on
duty in the prison during a strike by prizon officers and that
the Depariment of Corrective Services, through its responsible
Executive Officers, fafled ta intervene to prevent the assaulcs
and fafled to ipvestigate and take appropriate &ction.

The Ombudsman conducted an fnvestigation of the conduct of the
Department of Corrective Services. The investigation revealed
that on 31 January 1983 prisom officers at Parramatta Gaol and
other gaols were on strike. FPolice officers were on duty in the
gaols to carry out someé of the duties normally carried out hr

prison officers. The only officers of the Department of
Carrective Services who were on duty in the gaels were the Seniar
Executiwe OFficers. The uwsual procedure at Parramatta Gaal

during strikes by prison officers wes as follows:

(11 A Chief Superimtendent and Inspector of Police entered
the gaol and all records were handed over to them.

{11} Executive OFficers returned to the gate of the gaol
where all keys are held. The keys were booked owut as necessary
by & police sergeant, who was im charge of them.

[181) Executive Officers remained in the gaol in an advizery
capacity only, having no authority whatsoever while the police
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were in charge.

[1¥] Folice would not enteér the gasl wnless they were
informed they were fn control.

The finvestigation disclesed no evidence of directions ar
circulars from the Department to Executive Officers as to their
responsibilicies during strikes by prison officers.

In his report of April 1985 the Ombudsmen concluded that Mr B had
complained about alleged assaults by police offfcers, Tmcluding
the use of mace gas, inftially to an Exécutive OFfficer Who was on
duty at the time, and subsequently to the Superintendent of the
gaal. Meither of these officers had taken any action on the
complaints. The Ombudsman comcluded that the fnaction of these
of ficers, which was contrary to their respective duties under the
Prisons Act and Prison Rules, was 1n accordance with the wiew of
their responsibilivies durfng strikes by prison officers,
fosteréd and approvwed by the Department of Corrective Services.
The Department comsidered that police were in complete control of
the gaol, to the exclusfon of fts Executive Officers.

The Dmbudsman Found the conduct of the Department of Corrective
services, im failing to give proper directions to its Senior
Executive Officers a5 to their duties during strikes by prisen
officers, wrong in terms of the Ombudsman Act.

The Ombudsman recommended that:

[i) the Department of Corrective Services establish, in
consultation with the Police Department, a command structure and
guidelines for the control of gacls during strikes by prisen
pfficers;

[11) the command structure and guidelines recognise the
statutory responsibilities of the Department of Corrective
cervices and fts Senfor Executive Officers;

{§i14) the Department publish, for the benefit of Senior
Executive Officers, circulars setting ouwt the command struciure
and gufdeliimes;
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{iv) the Depertment report to the Ombudsman within three
months a3 ta  progress with the implementation of  the
recoamendations.

In July 1985 the Chairman of the Corrective Services Commiszsion

WrOTE:
++n 8T B8 meeting attended by representatives af the Palice
Deparement and this Department on 2 July 1985 sgreement was
reached that & recommendation be made to amend the Frisons
Act which wowld provide for the contrel of prisons to be

handed over ta the police asuthorities during strikes by
prison officers.

In August 1985 the Chairman advised that, following Further
discussions, the views of the Commissioner of Police had been
spught about the proposal to amend the Prisens Act.

In September [985 the Ombudiman wrote to the Chairman of the
Cerrective Services Commission and safd, fn relation to the first
two recommendations:

I regard these recommendatfons &5 being of central

fmportance. In particular, Recommendaction (14} 1z of
crucial significance., It quite clearly seeks to preserve
the Tegal respansipiiities of the Department,

Superintendents and Senfor Executfve Officers, cast on them
under the Prisons Act, Regulatiems and Prisem Bules. Yaur
advice of 8 July and 30 Awgust 1985 refers to a proposal to
amend the Prisons Act to provide for control of prisons to
be Randed over to police during serikes By prisom officers.
Whilst no detailed advice comcerming this proposal has been
provided, it would appear to conflict with Recommendation
111} #n the Final Report.

The Omebwdsman requested the Chairmam to adwise him how tThe
proposal to amend the Prisons Act represented a "sufficient step”
in conseguence of the report under Section 26. The Chafrman
replied:

Any amendment to the Prisons Act to provide for the centrol
of prisons during periods of strikes by prison officers
will, of course, be a matter for Parliament. Such
amendment, if anacted, would need te recoghide the role of
the Corrective Services Commfssfon and Seperintendents
during those periods when police authorities are involwed inm
the management of prisons.

Accordingly, 1 will  advise the Hinister that the
recommendations contaimed in your Final Report, a5 well as

the further commentis contained 1n  your letter under
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reference, be incorporated im any Cabinet Minute which may
arise from the present negotiations with officers of the
Police Department.

In February 1986 the Chafrman again wrete to the Ombudsman,
gaying that the Commission had concluded that ft hmad an
obligatien to retain responsibility for the management and
pperation of prisons while officers were available, The
Commission resolwed that the manming amd control of prisons
should be Teft to the Prisem Superimtendent, im comsultation with
the local senior police officer. The Chairman also safd:

Because of the different management strategies which operate
in the varfous finstitutiemns, both in normal circumstances
and in times of industrisl dispute, 1t is mot practical te
draw up guldelines which would have universal application
when police officers are manning the prison establishments.

A% the Ombudsman was not satisfied that sufficient stepi: mad been
takem 1in conseguence of Ris report, he decided to report to
Parlfiament. The @Ombudiman mated that there §5 ne basis upon
which the Department of Corrective Services or fts Senfor
Executive Offfcers can delegate or relinquish their statutory
responsibilities. The legislation makes ne provistion for the
presence of police officers in gaols during strikes by prison
pfficers. Indeed, it seems clear that when the Frisons AcCT was
proclaimed, ne consfderation had been given to the likelihood of
such strikes or the consequences which would flow from them. The
Ombudsman said that he was extremely comcerned at the failure of
the Department to implement the recommendations. MHe said:

The Department of Corrective Services has am obligation to
retaln responsibility Ffor the operatien and management af
prisons. The decisfon te contipue negotiations with the
Palice Department following the report uwndér Section 26 was
& recognition that & problem existed and needed to be
carrected. The failure of the Department, Ffor whatever
reason, to establish a formal command structure and
gufdelines for the control of gaels durimg strikes by prison
officers lTeaves the problem wnresolved.

The Onbudsman noted that, while it was true that different
management strategies operated im various gaals both im normal
circumstances and during findustrial disputes, this did non
relieve the Department of its responsibilities during strikes.
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Farther, it had never previously been suggested that different
mamagement stratégies were a bar te establishing the affective
command structure amd guidelines recommended by the Qmbudsman,

The Ombudsmam recommeénded to Parliament that the Oepartment of

Corrective Services astablish a command structure amd guideiines
4% Set out in the wrong conduct report.

Fafluré to pay compensation for wnlawful detention

Mr £, a prisoner at Long Bay Gaol, complainmed that he had been
held at Parrematta Gaol between 28 December 1%83 and 4 Janvary
1984 without & remand warrant, after gaol authoritfes nad failed

to escort him to Waverley Court of Petty Sessions on 28 December
1983.

The Dmbudsman conducted an favestigation which revealed that
officers in the gaol administration had:

(1] omitted Mr C"% name from & 1ist of prisoners to be
escorted to cCourt:

(11} failed to escort Mr C 4 Court on the date specified on
his remand warrant;

(i) failed to make any note of a subsequent telephone
conveérsation with the court when the pistake was discovered;

(iv) failed w0 check that a Ffurther remand warrant was
recefved from the court when proceedings were adjourned in the
absence of Hr C;

[w} failed to check Mr C's remand warrant to canfirm Tthat
he was lawfully detained and failed to release Mr C once his
remand warrant had expired.

The fdnvestigation 4disclosed that the main reason for these
administrative error: was & lack of any formal mechanfism designed
to check regularly the basfis on which remand prisomers are held.
The Ombudsman found the conduct of the Department of Corrective

Services, in detafning Mr € between 28 ODecember 1983 and 4
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January 1984, wrong in terms of the Ombudsman Act n that it waj
contrary to law and unreasonable. The Onbudsmen recommended that
thie Department pay S400 compensation to Mr C and immediacely
institute a number of strict adminiserative procedores to prevent
a4 repetition af swuch an facident.

In response to a preliminary statement, which dncluded the
recoamendation for payment of compensation, the Chafrman of the
Corrective Services Lommission said:

I have exsmined the draft report i this matier and have no
cbjection te the report in its present form.

The Ombudsman made a final sepore, and the Chairmam of tha
Commission later advised that recommended administrative
procedures Rad been implemented, providiag the Ombudsman with a
copy of an fmstruction which had beenm issued on 4 QOecember B985,
The Chairman alse said that the Department of Corrective Services
did mot propose toe accept the Ombudsman's recommendaticn ta pay
compensation to Mr C. The Ombudiman was not satisfied with this
response, and decided to make a report to Parliament.

In mis report to Parliament on 17 April 1986, the Onbudsman noted
the contrast between the advice of the Chairman of the Corrective
Services Commissfon fn reszponse to the provisional document and
the final report. The Ombudsmam said that the Department had
failed to ensure that procedures Taid down By the Justices Act
were complied with. These procedures are part of numerows
safeguards desfgmed to enswre that a citizem 15 not arbitrarily
deprived of his aor her liberty. The fact that such deprivation
of Tiberty 15 due to inadvertence and % not wilful does not
relieve the ODepartment of responsibility for {ts officers’
mistakes.

The Ombudsmam safd:

The assessment of a sum by way of ex gratia payment 1s
rarely precise and always finvolves elements of discretion.
Traditionally, recommendations for ex gratia payments &re
well accepted as part of the true role of the Ombudsman. In
the present case the Office of the Ombudsman calculated the
suggested payment of Z400 on the basis of a payment of S50

per day for efight days of 11legal deteaticn. While in part



- 138 -

compensatory the payment by & Department of an ex gratia
payment provides not only a recogaition of past, not
insignificant error, bBut alie some sanpctiom agafnst 1ts
repetition,

The Ombudsman said the Department of Corrective Services was to
be commended for dts recognitifon of the wvalidity of the
criticisms in the wrong conduct réport &nd the prompt issuing of
the remgdial circular of 4 December 1985, It was not %o be
commended far fts refusal to pay compensation to Mr C.

In his report to Parliament, the Ombudsman again recommended that
the Bepartment of Corrective Services pay compensation of S400 to
Mr C.

Héw Matteérs
1. Witness protection scheme in the prisom system

The Ombudsman often receives complatats from prisoners who
require protectfan from other prisomers, either Because of the
of fence they have committed {such a5 a sexwal assault on a minor)
ar because of things that have happened in gaol. The complafnats
usually allege that the Department of Corrective Services has nat
taken adequate precawtiomns fo  ensure thelr safety or is
insensitive ©o the mature of the threat that they believe to
exist., Over the Tast few yoars there has been a dramatic rise in
the number of prizoners on protection in the prison system, and
the secure placement of these prisoners is straining the limited
resources of the gaols. The rise in the number of priscners on
protection s attributed to the Influx of drugs into prisans and
to the extensive traffickimg betweem immates &nd, often, between
inmates and outsiders.

The problesm af & special type of pratection prischner has come to
light following & complaint to the Ombudsmen from a prizomner who
perhaps represents: a growing class of proetectiom prisoners. The
complainant alleges that his safety 1m gaol 15 affected by the
assistance he has given te palice and prisom authorivties ashout

the activities of police, prison officers amd other prisoners.
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Huch of the finformation Re gave resulted in or assisted im
criminal prosecutiens, and the prisoner clafms that there is
nowhere in the prison system where he is safe from people against
whom he has ogiven evidemce, and their associates. The mafin
concern of the police and prison authorities fs to keep the
prisoner-witness safe while he fs required to give evidence fin
court.

There are already B to 10 prisomers fin this special category.
Their numbers will probably {increase with the fimprovement im
internal investigation procedures within the Pelice Force and the
Department of Corrective Services. If informants are properly
protected, their numbers are 1ikely to increase even more.

The prisomer who complained to the (mbudsman sald that the anly
place 1in which he would be completely safe and free from
psychological pressures would be in a special dnstitution with
pther prisoners in this categary. He suggested that such an
fnstitution would have to be carefully selected for fts security
and location. It would have to be staffed by specially trained
officers, sensitive to the problems of such prisoners amd able to
counsel them, and would have to cater for prisoners of different
security classifications who would be able to earn privileges
consistont with their classificatioms. Any wisits te the wnit,
even by professional staff, would have to be carefully screened,
perhaps by a management committee comprising staff and inmates.

The complainant also suggested that the protectiem aof family
members of prisomers would have to be considered, because they
are often marassed by asseciates of those whoe see Themsalves
threatened by actiens of the prisoner-witness. Prisoners who
feel that they will suffer a disadvantage by co-cperating with
suthorities will be equally concerned about any diszadvantage
1ikely to be suffered by their families, and this seems to point
tn a need to haveé attached to the uwnfet traimed liaison officers
who could assist the familfes.

The Ombudsman undérstands that the Department is Tooking into the
proposal te have a special institution built or an existing goal
Fefurbished for the placement of prisoner-witnesses. The
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Dmbudsman 5 satisfied that 1s 4= not possible to accommodate
such sensitive prisoners withinm the present gaosl system and, for
that reasom, has commenced & formal finvestigation finta the
prisoner's complaint.

52. Frisoners and the Mental Health Act

During the year the Ombudsiman received complaints from prisoners
whe had been detained for Tong periods im psychiateic hospitals.
The complaimts gave rise to concern about the admimistration of
the provizions of the Mental Health Act relating to persons under
detention. The Ombudsman's wiew, generally, 1is that dt §s
unraasonable to wse mental hospitals as & form of preventive
detention and that some mechanism needs to be established that
fairly balances the medical interests of patients, the interests
of the community and the patfents’ ¢civil rights. The Ombudsman
understands that the Mental Health Act 1983 was proclaimed in
Awgust 19B&. Many of the problems fdentified dm  the
tnvestigations befng conducted by this Office might now be
#ddressed,. The following cases f1lustrate some of the probloms:

Case 1 - Mr A

In August 1985 Mr A, a remanded prisoner who wai befng detained
in Horisset Psychiatric Hospital, complaimed to the Ombudsman
that he had been prevented from going to trial Beécause he had
been certified as mentally 111 1n terms of the Mental Healeth Act.

Fart ¥II of the Mental Health Act 1958 dealt with persons under
detention. Section 24({1) provided that, whem any prisoner
awafting trial was certified as mentally 11 by two medical
praceitioners, the Mimister for Health might authorise the
prisoner's removal to & menta] hospital wntil he or she was found
to be no longer mentally 111, Section 26 of the Act empowered
the Attorney-General to remove such patients from hospital to
gaol so that their “fitness to plead® could be determined by a
Jury. Section 26(9) required that amy prisoner found by a jury
to be fit to plead was te be Féturned to gaol to await trial.
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in Jamnuary 1984 Mr & had been remanded to Leng Bay Gael on
charges of “"common afsawlt” and "break eateér and steal”. He was
alleged to have taken some clothing from a boarding house at
Rushcutters Bay and to mave assaulted one of the occupants, In
May 1984 two psychiatrists of the Prisem Medical Service, Dr Reid
and Dr Fischer, Tssued certificates under Section 24[1) of the
het fn respect of him amd, by the authority of the Mimister for
Health, Mr A was removwed to Ward 21 of the Morisser Piychiatric
Hospital. Ward 21 s wsed for the detention of the criminally
insane. In Gctober 1984 officers of the Department of Health
revigwed Mr A'$ case and considered him fit to plead, even though
they belfeved that he was still memtally 171, The Attorney=
General was asked to fsswue an order wnder Section 26 40 Lhat a
Jury could consider the matter. The Attorney-General issued the
arder and in December 1984 Mr A was transferred to Long Bay gaol.

on 4 April 1985 a Districe Court Jury found that Mr & was fit to
plead and he was returned to gaol te await trisl. However, on 30
May 1985, the same twp psychiatrists again determined that Mr A
was mentally 11 wnder the Act and decided to certify him again.
In accordance with established procedures, the psychiatrists'
certificates uwnder Schedule 3 of the Act weére Seft to DF M
Satnsbury, Senfor Specialist, Mental Health Services dn the
Department of Health. br Safmsbury believed that the
certificaces were sound and, im a submission to the Minister for
Health, recommended that Mr A should be again transferred to
Morisset Piyehfatric Hospital. The Prison Medical Service failed
to tell Dr Sainsbury of the District Court jury's decisfon; nor
was he told that the date for Mr A'$ trial had been fixed for 15
July 1985. The Minfster sigmed the order for Mr A's removal to
Morisset an 7 July 19BS5.

By the date of Mr A's trial the Minister's order had not been
executed. Mr A was escorted to the Court om that day but spent
the day im the cells. The prosecutar tendered to the Court a
letter from the Prison Medical Service, which said that Mr A had
been "certified under Section 24[1] of the Act [unfit to plead)”.
The prosecutor told the Court that, in wiew of the motification
froam the Prison Medical Service, the would not present an
fndictment. In these cirvcumstances, the Judge had mo choice but
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te remand the case to a date to be fFized, Four days after the
hearing, Mr A was removed to Morisset.

The mistake was discovered in September 1985 whem Dr Sainsbury
¥isited Morisset Hospital. He 34w Hr A who told him that & jury
had found him fit to plead. Mr A szaid that he wanted te return
to gael to face his trial. Mr A's medical records included notes
Ehet he was distressed sbout his tramsfer and that he had made
repeated reguests ta  see the Official Vizsiear. & date for
mention of his case was arranged for 5 November 1985, but the
Department took the view that Mr & was umable ©o be browght to
the Court wuntil the Minister's order under Section 24(1) had been
reveked. Therefore, steps had to be taken to have Mr A returned,
Tegally, to gaol,

Te vresolve the problem, Dr Sainshury recommended tThat the
Minfster for Health ask the Attorney-General te isstue & further
arder upader Section 26. The Attorney-General fstued his order in
December 1985, but he was not told that he had i1ssued an earlier
order, nor that & Jury had already found Mr A& Fit to plead
pursu&nt ta that order. Consequently, the terms of the ordep
T55ued by the Attorney=General again required that & fitness to
plead hearing be held. When Mr A was returned to Long Bay Gaol,
he applied for bail before Mr Justice Enderby, but His Honour
s8fd that the matter was out of his Jjurfediction and refused the
application.

Dr Reld said that in February 1986 he received a telephons call
from the Selicitor-General's DOffice, asking whether he wowld
agree to certify Mr A if the charges against Mr A were dropped.
Dr Reid agreed to the request. His file note of the discussion
safd:

1 wnderstand that [Mr A] 15 charged with an indictable
offence but the Prosecution would be very happy if he couwld
be scheduled in & Schedule 3 to a psych hospital. This of
course, 1% an {deal way of doing & short circumventing all
the tédious processes of the Taw. I am not, however,
convyinced that scheduling him without fudicial backing 1s
strictly Tegal and lewful. However, it seems reasonable
krowimg the caseé that he should be dealt with uwnder a
Sehedule 3, as it simpliffes things.
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When this O0ffice reported the matter to Rhim, Dr Sainsbury agreed
that dssuing & third certificate wowld not be in Mr A's
interests, becawse he would not be entitled to have his case
reviewed by & magistrate, a process avallable o patients
sctheduled under the civil provisions of the Act. He agreed to
discuss the matter with Dr Refd.

In March 1%36 the Attorney-General entered & “no=bi11% in
relation to the charges against Mr A, who was fimmediacely
discharged from géol. Before Mr A's discharge, a psychiatrist at
the gael certified him under the civwil provisions of the Act. Mr
A was transferred to Rozelle Psychiatric Hospital under police
escort, but escaped two days later.

The fGnvestigation coenducted by this Office did not seek to
gquestion the clinical Judgments made about Mr A's mental
cenditiom. Rather, this Office was concerned that Mr A had been
detained 1n the criminal system for two and a half years, without
trial, on charges of commom assault amd a wminor theft. The
Ombudsman believed that, prima facie, there had been a
significant miscarriage of Jjustice in Mr A5 case.

The Ombudsman was also comcerned about the fact that, because Mr
A's relesase under Section 241} was possible only whem he was
considered ta be mo longer memtally 111, uwnder that legislation
ne would have been detained indefinitely in Morfsset Hospital.

A revised statement of provisiomal fimdings and recommendations
nas been fssued in the case of Mr A and further submissicons from
the parties fnvalved will be comsidersd. The doctors comcerned
deny any wromg conduct on their part.

Cate 2 - Miss W

Miss W has been a patient im psychiatric hospitals for nearly 40
yRAFE, In 1948, whan sho was a patient at Morissetl Hospital, she
was charged with the surder of ancther patient and was detafined
under Section &6 of the Lunacy Act, the precursor of the 1958
Mental Health Act. For reasons which from the records are Aot
clear, she was never brought to trial om the murder charge. In
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1986 she was still being treated &5 & "person under detention®.
In effect, she has been detatned for 38 years.

A complaint an behalf of Miss W was made by a selicitor from the
Mental Heslth Advocecy Branch of the Legal A1d Commission. The
solicieer clafmed that Miss W mad on a nusber of occasions been
recopmended for placement im a nmursing home. Swch placement
would require rélease From her status as & "persom  under
detention” in terms of the Lunacy Act. S0 far the responsible
authorities hawe not acted on the recommendations. Enguiries are
proceeding 1n this matter.

Case 3 = Hr P

The Legal Afd Commission complained to the Ombudsman about the
failure of officers at Morisset Psychiatric Haspital to hawve Mr P
brought to trial after he had been assessed fit to plead in April
1985 by the former Superintendent of Morisset Hospital and a
haspital psychologist. Mr P, who had been charged with murder,
was detaimed afeer befng found wnfit to plead By & Swpreme Court
Jury in April 1984. He was to rgmain in custody unti]l me became
fit to plead. MHWowever, mothing wes done to have Mr P transferred
to gaol to face another fitness to plead hearing. Im April 1936,
after the repart from the previous Medical Superintendent was
discovered on Mr P's file, a soliciter from the Legal Add
Commissfon bBrowght the wmatter to the attention of the
puthorities. If the omission nad not beem detected, Mr P might
have boen “lost in the system™ forewer.

The Oabuodsman understamds that, under the recently proclaimed
Mental Health Act, the Mental Health Review Tribunal will avery
six months review patients who are im custody, Reving been found
unfit to plead.

Case 4 = Mr G

Mr G, a former Governor's Pleasure detainee, was released from
gacl om licence im February 1985, on the condition that he admit
himself to Horisset Hospital as a “wolumtary" patient. Hr G
complained to the Ombudsman that he had been fn maximom Security
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in Ward 21 for seven of Ris eleven moAths at the Hospital. The
ward, which was desfgned for patients regarded as criminally
insame and highly dangerous, had much tighter security than the
ainimum security gac)l from which he had been released on llcence.
He complained that his “rehabilitation” was adversely affected by
placement in the Ward,

The Department of Health was asked for finformatien about the
admission of “"voluntary" patients wo wards designed far “persons
under detention”. The Actimg Director of Climical Services of
the Hunter Region Mental Health Service said of prisoners
released to licence:

e« 1t 45 mo lenger the hospital's policy to place these
patients or 1mdeed amy other wolumtary patfest in Ward 21

In wiew of the change of pelicy im the hospital, so that no
voluntary or civilian patients are admftted to Ward 21, ft
can be seen that the hospital mas recognised some of the
difffeulties and frustration of patients whoe are classified
as volumtary but are confined to the forensic ward.

Because of the frustration he felt, Mr G eventually gawe the
Luperintendant of the hospital the mecessary seven days mnotice of
his fnteatfan to leave. Because it was a c<condition of hRis
ficence that he admit himseld vo Morisser, mis decision wo Teave
amounted to a breach of his licence. His licence was revoked and
he was returned to gaol. The investigatiom of this complaint is
continueing.

53. The Prisoners (Interstate Transfer) Act

UInder the Hew South Wales Prisomers [Interstate Transfer) Act and
similar legislation fn other participating States, prisoners in
gasl 1in one State can apply Ffer transfer to another State.
Applicatfons canm be made on two grounds: for the purpose of
facing trial, or for the welfare of the prisoner.

Prisoners must make written réquests Far tramsfer. The
regulations wander the Act provide that am applicacion for

trafnsfer on welfare grounds must include statements about:
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fal family or near family support im the participacting
S5tate, Including the availability of accommodation wpoen release
from prison;

(k] family eor other social circumstances that may benefit
the welfare of the prisoner elther during imprisonment or
follewing release from prison;

(el medical reasans (if anyl in support of the request:

fd) prospects of emaployment folloewing release from prison;

el any other matters which the prisomneér wishes to put
forward in support of the request.

The intent of the legislatiosm was described by the then Attornéy-
General im the following terms:

The humanitarian arguments for prisoners being transferred
to other 5tates to Serve septences are ohvious. If a
prisoner i3 in am imstitution Tocated a great distance from
mis fFfamily, wvisdes are difficulet and links may eventwally
break wunder the strafn of separation. This lack of contact
with families brings hardship to family members whoe have
done no wrong, and i3 extremely uwnfettling For prisoners.
If svable ¥Family and other social relationships can be
maintained throwughowt a prison sentence, behaviouwr may be
better and the chances of juccessful rehabilitation after
release &re enhanced if prisomers are able to rely om the
sepport and assistance that family members provide.

In Dectober 1585 the Om@budiman recefved & complaint from a
Queensland prisoner, Hr P, who could not wnderstand why his
ipphcuinn for transtfer to a Hew S5outh Hales prison had boen
rejected by the Hew South Wales Minister for Corrective Services.
Hr P had been told that his applicatien did not have sufficient
grounds to Support it, but Re believed that the gqrounds he had
submiteed, which were based om the welfare of himself and nis
family, had beem strony emough to warrant approval of his
applicatian.

The complaint concerned & decision by 2 Minister of the Crown,
and this conduce 12 excluded fTrom ipvestigatiom by the Ombudiman.

Howewer, the Ombudsman 15 able to imvestigete the conduct of a
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public authority fn making a recommendation to a Minister, and Hr
P's complaint was takem up on that basis with the Department of
Corrective Services. Examination of the Depertment’'s File showed
that the submission made to the Minister about Mr P's applicacion
wa% ROT an accurate accownt of &11 of the material available &t
the time. The rejection of Mr P's application appeared to have
nad little to do with welfare considerations. The submissfon
sent to the Minister said that Mr P's de facto wife had Ffive
children &nd that Mr P had been twice convicted of serfously
assaulting wvery young children: in fact, Mr P's presesnt gaol
sentence had resulted from such an offenceé. Im mis submission to
the Minister, the Chairman of the Corrective Services Commission
referred to reports from the Queensland awthorities, and
concluded:

Both Or Edwards, Psyehiatrist-in-Charge, City Piychiatric
Climic, Brisbame, and Mr ¥V J A Fetralia, Welfare OFfficer,
Brisbane Prisom Complex, have expressed deep Concern over
the mealth and safety of youmg children Tiving under the
same roof as P. Accordingly, it is considered that it would
be drresponsible to encourage the prisoner’s continued
relationship with his present de facto wife and her five
children. [t 15 therefore RECOMMEKDED that the Minfister hot
consent to P"s transfer to this State uwnder the provisions
of the Prisoners {Interstate Transfer] Act.

However, both the Queensland Minister for Prisons and the
bepartment’s Probation and Parole Service had supported Mr P's
transfer becausze the application was based an welfare groumds and
met 411 the criteria under the regulations. These expressions of
support for the transfer were not mentiomed in the written
submission: nor was mention made of a statement by am officer of
the Department of Youth and Community Services that Mr P had been
living in “apparent narmony” with the childres for almost a year.
Indeed, the officer later told thiz OFffice that the children
"appeared to adore” Mr P.

in a draft report the Ombudsman comcluded that the Department's
submission to the Minister did nov fairly represent the diversity
af views of the various authorities concerped in the case and the
facts on which those views were based; the demands on the time of
4 busy Minfster place a high duty on & Department to give to the
Minister advice representing a comprehensive and balanced summary
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of the facts. The Department had not done this. A: well, the
Ombudsman cencluded that the Department had Ffailed te submit for
the HMimister's signature corréspondence which accurately
reflected the reasons for the refection of Mr P's application.

Because Mr P's de facto wife and her children had moved to
Queensland shortly Before the Ombudsman's report was issued, no
recommendation wa: made abowt Hr P°s case. Hevertheless, the
Ombudsman recommended that 211 staff involved fn the processimg
of applications be counselled as to thelir responsibilities to

prepare submissicons which fairly represent the facts available an
the file.

In this case the Department had asked the Minfster to exercise
his discretion abaut mstters apart from thote specifically
provided for in the legislation, namely Mr P's prior convictions.
The Ombudiman recommended that the Department advise prisoners of
any additional areas in which the Minister's discretionm mighet be
exercised, $0 that they could address such matters 1in their
applications.

54. Classification decisions = reasons should be given

Classification within the prison system 15 a4 matter of great
impartance to prisoners. & wvasttly different Tifestyle 1fs
available te & prisoner on a low security rating, compared to
that of a prisoner confimed in a maximum security gaal.

The Ombudsman recefves & number of complaints each year from
prisomers about the operation of the classification system. The
thesary of the system seem: to be that lToamng term prisoners should
have Ethe opportunity of working their way through the various
security gradings, $o0 that they are able to spend some time at a
minimum security prison before their release. Prisoners believe,
rightly or wrongly, that the guifcker they are able to obtain a
minimem security rating, the greater the likelihood of their
early release. Prisomers classified to minimum security gaols
may also be alleowed to atvend educstional courses outside of the
prisen for short periods of time.
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Te obtain & Tow securfty rating, & prisomer submits af
application and attemds a Frogramme Review Committee meeting, at
the prisom iAn which he s confined, for assessment. A FProgramme
Review Committee wiwally comprises prison officers, educationm and
welfare officers, a psychologist and, perheps, other officers who
have spent time with the prisoner. The Superintendent of the
gaal, ar one of nis azsistants, also takes part fin the
assessment. The Committee's assessment and recommendation are
recorded on a classification sheet, & copy of which iz givem to
the prisoner. The classification sheet 1% them sent ©o tThe
Department's Head Office for consideration by a Classification
Sub-Commities. 4 final decisfon about the prisoner's security
rating 1% wivally made by either the Director or Deputy Director
of Classifications. [In some cases, where & low securfty rating
has been recommended for a long term prisoner, the matter is
referred to the Chalrman or the Deputy Chairman of the Commissfon
for decision. The fimal decision 1s moted om the classification
theet, with the signature of the officer making the decision, and
a copy 15 returmed to the Superintendent of the prison, who
informs the priscemer of the final decision,

A prisoner complained that, although both the Programme Review
Committee and the Classification Sub-Committese had recommended
that he be given a low security rating, this had been rejected by
the ODeputy Chairman of the Commission, who had directed that the
matter be reviewed im 2 months time. Mo reasons were given for
this decision. When he was told of the decisfon, the prisoner
wWrate to the Dmbudsman and faid that me could not uadersitand why
a low securfty rating had not been appraved. He claimed that his
application was being “interfered with®™ and that he was being
discriminated againmst. He s2id in his Tetter that am afficer of
the Classiffcacfon Committee had approved his low rating but that
three days later, “someone decided to override his decision -
why "

This OFffice investigated the Failure of the Department to provide
the prisoner with reasons for the decisfon. The prisomer's
classification file was examinad amd the Chairman was asked to
explafin the Department's procedures for giving reasomns for its
decisiens. The Chairman safd:
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There is no specific requireément that reasant be given for
mat approving Frogramme Review Committes recommendations.
Howewer, reasons are given in some cases,

The Ombudsman concluded that 1t was self defeatimg for a prisoner
to be given a copy of the report and recommendations of the
Programme Review Committes, but, when those recommendaticons were
mot approwed, for neither the prisoner nor the Superintendent
responsible for him to be givemn reasons for the decigion. The
Ombudsman fouwnd that the Failere of the Department to give
reasons for fts decision fm this case was uAreasonable,

In Warch 19B& a draft report was forwarded to the Minfsiter for
Corrective Services. At abowut that time, the MNeéw South Wales
Government appointed Mr T J Martin, QC to conduct an inguiry into
the classification system. The Himister saild that he wished o
defer his final congfderation of the Ombudsman's draft report
wntil after he had received HWr Martin's repart. The Ombudiman
agreed to the Minister's proposal. 1t is understood that Mr
Hartin's report will Be completed soon.

Im the meantime, tie Chairman of the Corrective Services
Commission told the Ombudsmam that reasens were beimg given to
priseners in all cases where the Classification Sub-Commitiee's
decigion differed from the recommeéendation af the Programme Heview
Committes, except where there were security reasons For mat doing
$0. This was in e&ccordance with one of the Ombudsman®s
recammendations., Some time later, this Offfce receiwved another
complaint from a prisoner where reasons had mot been givem. The
Department said that, in this case, there had been am oversight.

The Ombudsman alse recommended that prisener classificacion
sheets be amended 5o that, where the final decision differed from
the Programme Review Committee's recommendations, & space be
provided om the sheet for reasons. The Chairman of the
Compission, Mr ¥ J Dalton, has not accepted that the prisoner
classification shest reguires amAendment. The Oabudsman will
defer consideration of this fssue until the Minister has decided
whether he wishes to comsult with tThe Ombudsmam about the draft
Feport.
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Matters Followed Up

55. Compensation for prisomers imjured while working

The last two Annwal Reports have referred to the problem of
adequate compensation for prisoners injured while engaged im gacl
imdustry. The issue came to 1ight a5 the result of a complaint
from a ssolicitor acting For Mr T, who had been ptr‘l!m!nﬂj'
incapacitated in an eccident at Glem Imnes Afforestation Camp.
The ODepartment of Corrective Services offered an ex gratia
payment of two thowsand dollars, on top of medical expenses which
were then over fiwe thowsand dellars. The offér was se&id to be
based "on advice from the Crown Selicitor®™, but when that advice
was studied, 1t was clear that the Crown Salicitor did not
purpart to Aassess the ampunt of compensation. He simply
swggested a “sympathy payment® 4n the region of tee Tthousand
dollars.

The Ombudsman concluded that the Department had not atteapted to
apply appropriate criteria to assess the prisaner’s claim for
compensation. Another opinfon, obtained by this Office from an
independent barrister experfenced fn the workers' compensatian
field, was that an appropriate assessment wouwld have been in the
range of $63,200 to §77,200.

The Ombudsman®s draft report recommended amendmonts to  the
Prisons Act to enable compensatiom assessments to be made by
reference to earning capacity, whereupon the Hinister for
Corrective Services asked the Treasureér te pay the complaimant an
advance sum of $10,000 pending further enquiries. The Department
mas now referred the claim to the Government Insurance OFfFice for
assessment, having obtalned further detaila from the
camplainant’'s solicitors.

On 9 KApril 1986 the Minfster for Corrective Services advised the
Ombudsman that am interdepartmental committee had been Zet up ta
examine the question of compensation to prisoners. The Hinister
hes since been asked whem the cosmittes's rFeport will be
available. Meanwhile, the Ombudsman will mognitoer the
Bepartment's mandling of the assessment of Mr T"s claim.
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56. ASearching of visitors to prisoners

The 19B4-85% Annwal Report described the problems associated with
Prisan Regulation 968, whigh authorised a prison officer to
require & wisitor %o a gaol to submit o “being searched
personally®. Fallowing & complaint from & prisonér at Bathurst
Gaol that his wife and six year old daughter nad been strip-
searched during a wisit, the Assistant Ombudsman discoversd that
there were no guidelines for prisen officers conducting such
searches. The scope of the powers canferred by the regulation
was also wnclear. Individual prison officers were left to
deternine whether "belng searched personally” meant searching
enly & visiter's clothing and possessions or whether 1t extended
te strip=searching or even to searching body-cavities.

After the complaint was made to the Ombudsman, the Department of
Corrective Services appointed 1ts own officer ta fnveseigate the
incident; he recommended that a legal gpiniom on the regulation
be obtafmed, because he felt that it was ambiguous. The
Department acted on that recommendation and in October 1985 a new
version of Regulation 968 was enacted, effectively removing the
uncertainty surrounding the old regulation. In fts new form, the
regulation authorises a prisem afffcer to require a visitor te
"submit to & search of perzonal possessions or to a4 search from
head te fopot by the use of hand held scenning devices orF to both
af those searches®. If the visiwer refuses to submit to such a
sgarch, of 1F the prisom officer has reasonable cause to believe
thet the wisitor 12 fn possession of contrabamd, thesm the wisit
shall proceed only as a "box" wisit, that 1%, one where the
parties are separated by scresns. in the event of & contact
visit befng refused, the detaflis are to be notified to the
Commission.

L¥. Prisen Yiziwors Scheme

Last year's Annual Repart exipressed the hope that the Prison
¥igitors Scheme would prove to be effective and be extended to

caver all prisons im Wew South Wales.
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Im April 1986, following evaluation of the pilot programme
commenced twelve months previously, the Minister for Corrective
Services advertised in the press for applications for appointment
as OFficial Wisitors, $0 that the Scheme could be extended Ta all
prisons within the State.

A new policy on the operatiom of the Frison ¥isitors Schome was
prepared. The Chairman of the forrective Services Commissfon
provided a copy of the policy document to this Office; 1t 1s
reproduced below. The Chafrman sajd that the policy will be
reguiarly reviewsd, and amended in the Tight of experience.

The Ombudsman applauds the extensfon of the Prison WVisiters
Scheme to all gaels and belfeves thar its continued effective
aperation should ferther reduce the number of occasions on which
prisoners find 1t necessary to approach the (Ombudsman's office.

offictial visitors - Palicy Statement

1t s the belief of the Commissfon that the introduction of the
official W¥Wisitors Schneme will be of considerable benefit and
value both to institutional staff and fnmates.

It is intemded that withim the 1insticutioms there wWill be
developed prodective reéelationships which will fFfacilfitate the
resolution of problems quickly and effectively $o that anly those
fssues which are wnable to be resolved locally will have to be
referred on.

As a general primciple, OFFfcial Visiter: should snet do anythinmg
somepne else cam do and shouwld de. It follows, therefore, that
much of an Official Visitoer's work will be that of probliem-
solving, mainly by appropriate referral [with any nRecessary
follow=up te confirm resolution).

Although Official Visiters will alwéys have direct access Aot
anly to the Commission but to the Minister, it 1% envisaged that
except in the most wnusual circumstances, &1l complaints will
infeially be digcussed with the Superintendent.

Alms

1. To address imadeguacies and injustices affecting prisoners
and staff.

- Tn Anal with romanlafnte at A Taral 1wl CLEN T T
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To provide am additicenal avenwe of communicatiom with the
Commissfon and the Minfster through the reguliar reporting
of the nature of complaimesSinquiries and the suwccess ar
otherwise of resolution.

To 1dentify those areas where, prima facie, complaints may
be more appropriately dealt with by Official Yisitors than

by the Ombudsman.

Ta keep appropriate statistics for the effective
evaluation of the scheme.

OFFicial Visitors

offictal ¥isitors can visit the imstitution at any time
except where in the opinfom of the Superintendent a wisit
would he fnappropriate for reasoms of security.

afficial ¥isitors are required to #isit the fnstitution at
Tesst once per month and to make themselves available for
interview by staff and fnmates.

official ¥isitors as a matter of courtesy amd practicality
will notify the Superisntendent of the date amd time of
their intended wisfie.

K11 complaints made to OFfficial VYisitors shall be
supported by full details including the full name of the
complainant. The name of the complaimamt shall appear on
the relevant reporting document Form B,

When & complaint/ingquiry 15 received the OFfFficial Yisftors
should:

a., fimmediately record 1t imn his or her official diary;
b. clarify the facts of the matter;

c. ascertain what action the complainant or fnquirer has
already takem:

d. advise the complainant ar faguirer of other possible
action which may be taken;

. oOrFr take wp the matter on behalf of the complaimant or
fnquirer;

f. an Offfcial ¥Yisitors's Record Form will be completed
in connectfon with each complaint.

The OFfffcial Visieors should discuss complaimts with the
Superintendent %o that quick resolution of each can be
attempted at a local level. Reference of complaines to
the Superintendent will also assist in  clarifying
complatnts and  providing information as te what
fnstiturional acetion, 1Ff any, has been taken by the

Cunariarandant A Arhar graff
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As a general rule, mo problem capable of being dealt with
4t the Tocal level showld be taken further umless it
becomes clear that it has not beem or camnot be resolvwed
a4t that Tevel.

afficial Tisitars should meet regularly with
representatives of the Unions but mot becomg involwved 1n
complafints from staff which fall within the scope of
procedures agreed to between the Commissiom and Pubiic
Service Associatiom of MSW For the settleéement of Prisaon
Officer grievances and disputes {the Dey agreement) umless
it appears that the fndustrial is5s5ue being dealt with 1in
accordance with the procedures 15 not being Randled
properiy.

The Official visitors must deal with enquiries and
complaints without dnterfering with the management ar
discipline of an institutian.

Official ¥isitors must not give, or purport to give, any
instructions to any officer or to any prisomer.

Khere mare tham one Offfcial Visitor 1% appoinmted to an
institution each must fnferm the other of persons they
haye fnteryiewad and the substance of the
fnquirfesfcomplaints, to emsure that duplication does nmot
nccu;. They may attend the institution separately §f they
sa wish.

Official WYisitors are required %0 report by way of a
quarterly report to the Commission and the Minister.

Quarterly Statistical Summaries based on the “0FFfcial
Yisitor's Record of Matters Ratsed" will be prepared by
the Research and Statiscics Diwision.

The guarterly report to the Chief Adminfstrative OFfficer
will be submfitted by 2lst day of Janvary, April, July amd
Detober. Statistical Summaries are to be submitted by the
Research and Sratistics Division ta the Chief
Administrative OFficer for transmission to the Commissian
and the Minister.

This does not preclude earifer Commissfon or Ministerial
attention being drawn to specific cases which the ¥isitor
deems necessary for the resolution of a problem.

official ¥isitors showld advise the complainamt to refer
ta the Offfce of the DEbudiman any matter which they feel
should be dealt with by that offfice.

The Official Yisitors should be prepared to deal with amy
matter referred to them by the Ombudsman.

Offfcial Yisitors' HRemuneration:

Claims for remuneration from Official YWisiters will be
approved only for actual vwisits to gaols to which they are
appoafnted amd for attendance at meetings when reguested by

the Minister or the Commission. Claims for fncidental
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expenses incurred in visiting géacls or attending meetings
will be paid 1f swpported by receipts. Rates as
deternfned from time to time can be obtalmed from the
GChief Administrative DFFicer.

Commission

The Corrective Services Commission will receive the
quarterly reports and the guarterly statistical summarfes.

The Commission will promptly dnitiate enguiries 1into
matters which have heen directed eo 1t.

The Commission will provide quarterly reéports o the
Himiscer summarizing the results of the Offficial Yisitors'
aceivities.

The Commission wil¥l previde regular reports to the
offictial visitoars re the progress made in the resolution
of the problems reférred to ft. The Commission will cause
a register to be kept of all wnresolved matteér: reférred
toe it by Official ¥Wisitors.

superintendent

The Superimtendent will motify all setaff anmd prisoners of
the date and time the Official Wisitoris]l will be in
attendance.

The Superimtendent will advize that 1f problems have
arisen and they have mot been able to have these problems
dealt with satisfactorily by fnstfitutional staff, they
should generally refer them to the Offfcial Yisfrvors
rather tham to the Ombadsman. For example:

social welfare problems

belays im responding toe applicatiens and requests
Prablems regarding private property

Transfers

Classification

Gaal Earmings

Remissions and Senténce Calculatiaons

Dissatisfaction with decisfons and desire for review

This does not preclude prisoners bringing a matter ta the
attention of the Ombudsman.

As & matter of courtesy the Superintendent will inform the
official ¥isitor on Ris or her pext wisit of action taken
to resolve the problems brought to his or her attention on
the previous wisit.

The Superintendent will afford the Official Visfieor access
to necessary documents and Tnformation.



- 157 =

58. Peter Schneidas

Previous Annual Reports nave referred to fnvestigations into
complaints by Mr Schrnefdas and his wife, most of which related to
his placement on protection at the Metropolitam Receptian Prison.
Many of the complaints alleged consistent hmarassment of
Mr Schaefdas and his wisitors by prisan officers.

In Jamuary 1986 & Fire fn Mr Schrefdas’ cell destroyed much of
his property. The fire was detected some time after he had been
egcorted from the cell amd at the time of nis removal the doar of
his cell was locked by prisom officers. Mr Schneidas complained
to this 0ffice about the incidemt. Following an investigatien by
Arson Squad detectives, a report on the Fire was sent o the
Corgner, who decided to hold a coronfal dngquiry into the fire.
Because of this development, the Ombudsman's finvestigation into
this complaint will not continue.

On 30 May 1986 Judge Graham of the District Court heard an appeal
by Mr Schmeidas against the adjudication of the Visiting Justice
in relactfon to a charge of “"failing te treat & prison officer
wWwith respect and courtesy®. The Visiting Justice had fownd the
offence proved and had ordered that Mr Schneidas be confined to
his cell for three days. Mr Schnefdas challenged the validity of
Rule 4 of the Prison Conduct Rules under which the charge was
Taid. Rule 4 provides:

Priseners shall at a1l times treat prison afficers and other
persoms at the prisom with respect and courtesy and shall
net use any insulting or threatening languwage to them.

The basis of the challenge was that Rule 4 was outside the rule-
making power contained fm fection 4% of the Prisans MAct which
provides:

The Commission may with the approval of the Minister make
rules not fncomsistent with this Act for the management,
control, good govermment, supérvision and inspection aof
prisons.
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His Honouwr found that Rule 4 s imvalid to the extent tThat it
requires a prisoner at all times to treat prisan officers and
pther persons &t the prison with respect and courtesy. Hefore
ypholding the appeal, he adjourned the matter genérally to emable
the Department of Corrective Services to consider whether it
would &%k him to state a case to the Court of Criminal Appeal.
In delivering nis judgemant, His Honour sald:

The requirement of treating prison officers at all times
with respect and courtesy f%, fn my view, amn attempt to
1egislate for good manners rather than a measure calculated
to enforce prisoner discipiine. 1 acknowledge that 1t is
capable of being epplied b thoese charged with fts
admeinifstration %0 as to deal only with departoures of
standards of respect and courtesy which might have a real
bearing on the maintenance of prisen discipline. On the
other hand, om fts face, the rule simply legislates for good
manners. MWhilst good manners are desirable not only within
prisoms but throughowt the community, it 15, fn my wview,
beyond the intended delegation of any legislative power to
create amn offence requiring simply the cbservance of good
MARAErS.

Elsewhere fn this report, the plans of the Department to deal
with the guestion of prisom disciplinary rules are mentioned and
this case is of interest in the 1ight of the proposed legislative
changes.

59, Gaol Superintendents' disciplimary powers: Rule 5(b)

This matter was covered Tn detadl im the 1983-B4 Anmnual Report,
snd it was noted in the 1984-85 Annwal Report that the Minister
for Corrective Services had repesled Frison Rule S5(b] on 18
December 15%34.

In the Ombudsman’s Octobeér 1984 wrong conduct reéport on The use
of the rule far disciplinary purposes, he recommended that
section 49 of the Prisons Act be repealed, that the rulés made
ynder section 4% be reviewed amd that nmecessary meéasures in those
rules be made regulations.

In early 1986 the Chairman of the Corrective Serwices Commission
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sald that Cabinet had approved an amendment te the Prisons Act to
enable the Government to make regulations for the conduct af
prison officers and for the management, control, good goverament,
supervision and inspectien of prisens. The amendment fs
contaimed fn Clawse 8 of Schedule 1 of the Prisons Amendment
B111, which fs expected to be introduced in the Budget Session of
farliament.

The Ombudsman will follaw the passage of the amending legislation
with intergst.

POLICE REGULATION (ALLEGATIONS OF MISCOMDUCT) ACT

Broader [ssues
60, Introduction

Since 1978 the Office of the Ombudsman has been a civilian review
body overseeing complaints made agafnst police. However, wntil
1983 the Ombudsman's powers were limited to a mere paper review
of police investigations. As last year's Annual Report noted,
this process “could only deceive the public inte believing that
there was an effective watchdog body when thére was nat®.

In 1983 the Ombudsman was given power, at his discretian, to
reinvestigate complaints made against police and to use Royal
Commission powers, if ne wished, to assist nim in finding the
truth.

In an impromptu address in 1985 to an Intermatfonal Conference on
civilian oversignt of law enforcement, former US Attorney-General
Ramsey Clark made the following case for wigorous civilian
owersight of police complaints;

What 1 want to say is pretty hard to communicate ... but how
timid it s, that we talk about civilian oversight of Taw
enforcement ... Dare we permit the pesple to have some Say
abaut how they are polfced? ...
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Far all your comstitutions and all your beawtiful comcepts
ft"s what happens on the stregt between the pelfce amd the
people that determines how Free and egual your pedple are

«.n« wWhen 11 comes to the police, isolated and segregated
enforcers, we create a political firestorm by merely
tuggesting 1in many places, where fear runs high, that
perhaps, Just perhaps, we showld be so bold as to permit
palice conduct - to cemtatively and in a wvery limited
fashiaon be reviewed beée wié Lhe nEﬂp1E.

Despite some continuing problems, which are dealt with elsewhere
im this Report, the Ombudsmam believes that the present system of
dealing with complaints against police dn HWew Sowth Wales
represents a valuwable and effective safeguard of the rights of
citizens.

61. Legislative foul-up resolved

In the 1%34-85 Annual Report the Oebodsman described how 8
drafting error imn an amendmeént ©o the Ombudsman Act, prepared by
the Premier's Department, had had the wnimtentional effect of
raising serfows doubts about the ability of the Deputy Ombudsman
to conduct relnvestigations of <complaints against palice. The
beputy Ombudsmam steppéd down, and there were delays 1in
conducting reinvestigations; some police had allegations hanging
aver their heads for lomg perfods.

The Ombudsman asked for wrgent remedfal legisiacion, and in
september 1985 the Premier finformed him  that Cabinet was
considering Tegislative amendments which would empower both the
Deputy Ombudsman and Assistant Ombudsmen to conduct fdnguirfes
into police complaints.

These amendments were finally assented to an 10 December 1985,
and on 12 March 1986 the Premfer agreed to the appointment of a
second Assfstant Ombudsman to assist in dealing with the
considerable backlog of matters. Priscilla Adey was appointed to
this poesition and took wp duty on 19 May 1986.

The backleg of cases 13 being steadily redoced.
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62. Reinvestigation by Ombudsman using Royal Commission powers

5ection 1% of the Ombudiman Act gives the Ombudsmam the powers of
& Royal Commissioner. In reinvestigating complaints against
police, the Ombudsman oftem uses his Royal Commission powers.
The Orbudiman Act also provides for the Deputy Ombuydsman and
Assistant Ombudsmen to conduct hearings. The powers available to
the Onbudsman's Office, fm the course of refnvestigation, faclude
the power to summons witnesses, to search premises and to require
the production of documents amd other information.

Durting the twelve months ended 30 Jume 1986, cthirty four
reinvestigations were commenced and tewenty seven hearings were
hald. The numbers of reinvestigations and hearings were
significantly fewer tham last year. This was a direct result of
the “legislative Foul-up®, described In Tast year's Annwal
Report, which prevented the Deputy Ombudsman conducting
reinvestigations. The problem with the legislation meant that
only the Ombudsman cowld comnduct hearings, amd few hearings were
conducted betwéen June and December 1%85. After the legqislation
was amended the Deputy Ombudsman and Assistant Ombudsmen were
able to comdwct hearfngs, and the number of reinvestigation
hearings 15 expected te increase in the coming year.

The results of the completed reinvestigations im the year ended
30 June 1986 are et out in the topic dealing with sravistics in
the police reinvestigation and investigation area.

There are approzimately sixny MALLErS presently under
refnvestigation. The twemty-seven hearings in the past twelve
momths included the reinvestigation of:

1. Complaints arising froem the “Hedfern riots®, where
poalice clashed with Aborigimals and sigaificant numbers of
arrests were made. Evidence was taken from 27 witnesses over six
days of nearimgs.

F Allegatfons that police oafffcers allegedly tendered
false traffic conwiction records im Local Courts. [t was &l1leged

that, for the paymenat of approaimately 51,500, people could have
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thefr traffic conwiction records altered, and receive a lesser
penalty fm couwrt. The hearing fa this matter 13 comtinuinmg; 590
far some 14 witnesses have given evidence over seven hearing
days, and an extensive search of court records 1s taking place.

3. A complaint by & palice afficer that, while present at
a party, he overheard a senfar police officer, formerly attached
to the Polfce Internal Affairs Branch, boast that he had gone to
Bathurst and Orange to fnvestigate 4 complafnt &nd that he had
told the police concerned “what to say and what not to say", to
enable them to “"beat the Blue®. The hearing 1 this matter is
conplete, Evidence was taken from 16 witmesses over six days.

4. An allegation by an Alderman that police uwnlawfully
interfered with a council meeting, cawsing an Alderman to Teave
the meeting because he believed he might be arrested or forcibly
removed.

5. A complaint by the Western Aborfginal Legal Servwice on
behalf of an Aboriginal who alleged that he had been assaulted,
abused, threstened snd sworn at by police. The Ombudsman held a
hearing in Bourke and took evidence from twelve witnesses.

. Allegations from & complafmant who Hived imn a small
country town thet he was assawlted by a senior constable and
that, after the assault, he was harassed by & sergeant from the
local police station. The Deputy Ombudsman held a Sectiem 19
hearing, twice visiting the town and taking evidence from eight
witnesses over a period of three days.

7. Allegarions by Mrs T that a senifor constable failed to
respond te her telephone call for help, and to claims that her
husband had threatened to shoot her. Mr T had removed & settes
from the Family home and set alight to it, apparently because he
thought Mrs T had destroyed his first pair of baby booties.

B, kn allegation that police officers used excessive force
when taking the complaimant to & hearing 2t Mamly Court. The
officers, 1t was claimed, forcefully removed t e complaimant's

watch and would mot réeturn §ft te him, evem though he required 1t
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to accurately time the medication which, as & disbetic, he needed
to take regularly. The hearing wast meld over a fowr day period
by the Deputy Ombudsman. :

Twenty-eight reports, draft reports orF statements aof provisional
findimngs and recommendations have been prepared fn Section 19
matiers. Those documents have been $ent to complafRamts, the
Commissioner of Police, the police officers concerned and, where
complaints have been sustained, to the Minister for Folice, 1n
accordance with the Police Regulation (Allegatiens of Misconduct)
Act.

63. Police complaints - statistics

Some complaints about police invalwve both the Police Regulatfon
{Allegations of Miscondect] Act and the Ombudsman Act. A ComEMOR
example of this is a complaimt about the isswimg and review of a
Traffic Jafringement Notice: the actions of & police officer 1n
1ssuing the Motice involve the Police Regulatiem {Ailegations of
Miscomduct} Act; the actions of public servants in the Traffic
Branch in reviewing the Motice involve the Ombudsman Act.

Complaints recefved

Complaimts about the Hew South Wales Police Department in the
year to 30 Jume 1986 were:

Complaints autside jurisdiction 13
Complaints invalving Ombudsman Act oAy q2
Complafints 1nvelving the Police Regulation

[A1legations of Miscomduct) Act only 1470
Complaintis 1nveliving bath Acts ]
Total complaints received 1731

This was the fipst wear since the {introduction of the Police
Regulation (Allegations of Misconduct) Act in which the number of
complafints about police declined. The largest nember of
complaints receiwved ff any @oAth was 1n May 1985, whem 203
complaints were received. Thereafter, for some monthi, tThe
aumaber of complaimts received declined steadily. Lately, that

decline seems to have levelled off. The téable beélow demonstrates
the changes.
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Year Complaints Receiwved 1 Change
1978=79% 244 -
1979-80 Tal -
1980-81 810 *12
1381-82 1121 +15
1582-B3 13419 +20
1933-84 1550 *15
1984 -g5¥= 1798 16
1985-64 1711 =i

* jurisdiction commenced on 19 February 1873
we coprrected Figure

The initial dncrease fim the number of complaints probably
sccurred as the public became imcreasingly aware of the role of
the Ombudsman. Part of the recent fall in the total number of
complaints stems from the reduced number of complaintt about the
pgdministration of the Police Traffic Branch, wheére administrative
fmprovements are evidently hawing an effect. (See item 117 finm
the 1984-B5 Amnual Répart).

There 1% now a police campaign, fn whnich senior officers of the
Internal Affairs Branch wisit all Police Districts in the State
to instruct police in their responsibilities and in their manner
of dealing with menbers of the public.

Complaints dealt with under the Palice Regulation (Allegations of
Misconduct} Ace, 1978

Action was completed in 1230 complafnts in the year ended 30 June
1986, with the Following results:

Mot - ar not fuelly = favestigated e 4-';"5'3-'5?"'
Declined —
Conciifated 176 — Jip- T2 10

Investigation discontinued 133 — 1 9%)

Total 954 -] 3]

Hat sustained findimgs

Findf di ted f
n.ﬂ 1-:?nszsﬂga:?:n'und:i::ten} 51 Z{-;I: Z_JGZI

Unable to determine, not
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reinvestigated - deemed
net sustaimed

- mo request For refnvestigation 121 Gg,fg‘i}

- relnvestigation requéested but refused 39

Following reinvestigation by Ombudsman 12 ¢ e

Totsl 223 Flell

Zustained Findings
Findimg on undisputed facts

({no reiavestigation wundertaken) 18 dﬂiﬁdh?
Following reinvestigation by Ombudsman 9 1L e
Total 27
Oiscontinued durfng refavescigation 15 -84 jl
Tatal 1230

A total af 1397 complafmts was deale with im the previous year;
the present total represemts an 11% reduction, There was & 32%
increase in the number of matters declimed, a 30% decrease fn the
number of matters comciliated, a 57% decrease fin the number
discontinued and & 3B% decresse fn the number foumd wnable to be
determimed and deemed to be not sustafned [no refnvestigation
undertaken). Figures for the other categories of results &re
small, and variavions in percentages have little meaning.

In each of the aress where & reduction has been noted, the
Ombudsman canpot take actfon te compiete the matter wntil a
report has Been submitted by investigatimg police. Am fncrease
in the time taken by police in submitting their reéports reduces
the number of matters completed by the Ombudsman's Office.

feclined complaints

section 18{1) of the Police FRegulation [Allegations of
Hisconduct) Act allows the Ombudsman to decline a complaint,
having regard ta “such matter: as he thisks fit", dnclueding
whether the complaint 5 “frivolous, wexatiows or not in good
Falth® or “"erivial®. He may also have regard to remoteness im
time, the awaflability of am alternative and satisfactory means
of redress, and the complainant's interest in the matteér.
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Many complaints concern the fssue of Traffic or Parking
Infringement Motices. It f§s uswal for such complaints to be
declined om the ground that the question of whether an offence
has been committed i1s generally one for the courts to determine.
HWhere the complaimt s both about the issue of &n Infringement
Hotice and other, relatively minor, miscomduct of the officer at
the time [such &5 rudeness), the matter s usually declined, but
the compleinant 13 imvited to make, if he or she 50 wWishes, a
further complaint once the fafringement matier has been
finalized. Other complafnts arée usually declined where the
subject matter of the complaint 1: to be determined by courts.
0f 656 complaints declined, 280 [43%) concerned Traffic or
Parking Infringes¢nt Morices.

Gther complaints are now being declined where they are made
dirgctly to the PFolice Deépartment and it &sppedrs LHAL simple
action by that Department [such as clearing up & misunderstanding
about procedure] 15 Tikely to result in & resolution of the
matter: the complainants are finvited to write 2#gain EO  The
ombudsman §f they are dissatisfied with the actions taken by the
Departmcnt.

Anonymous complaints

OF the 1731 complaints received during the year, 38 (2.23) were
made anonymously. This represents a small imcresie om  the
previgus year.

Tear Received Finalfised
1983-84= 15 a4
1984-85 11 20
1985-86 Ik 31

* Jurisdiction over anonymous complaints commenced 31
fgcember 1983
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The following determinations were madeé 1n anonymous complainmis

Declined 17
Discontinued 1
Mot sustalmed Findimg® 12
Sustained finding 1
Tatal i
Reinvestigation commenced 1

A relatively large proportion of anonymous complafmpts s Found
agt sustained because the Ombudsman believes that fnfoarmation
provided anonymously and Aot corroborated cannot be considered
evidence for the purposes of making decisions as to facrt.

Mateers reinvestigated

A complafnt ownder the Police Regulation [Allegations of
Miscanduct) Act must be f{nvestigated by members of the Police
Farce in the first imstance. If, aftér that investigation, the
Dmbudiman, largely by reason of confliicting evideamce, 15 not able
ta be satisfied that the complaint 15 either swstained or nat
sustained, he may decide to re-investigate the complaint wnder
the provisions of the Ombudsman Act. (If he decides mot to do so
the complaint 15 deemed not sustalnmed.)
H-E"lﬂlr@

In the year ended 30 June 1986, there were 194 cases in which, on
the basis of the initial police imvestigatien, the Ombudsiman or
his officers were not able to be satisfied that the complaint was
sustained orF nmot sustafned. In these matters, 34
reinvestigations were commeénced and the remainder were deemed not
sustained.

During & reinvestigation the Ombudsmam has the power to hold
fnquirifes and to conduckt hearings. Since December 1985 the
Deputy Ombudiman amd Assistamt Ombudsmen have also been able to
prercise that pOWEr. Mozt refnvestigations fnclude htarlﬂg:.
which may last from a few hours to several days. Twenty-seven of
these hearfngs were held during the year.

14185

447
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The results of reinvestigavions conducted durimg the year were:

Sustained {or part sustafned) Findings 9
Hot sustafned Findings 12
Reinvestigation discontinued 16
Toral 37

Where the Ombudsmam 1s of the opinfon that & member of the Police
Force §5 or may be gquiity of such misconduct &% may warrant
dismissal, removal or punishment, Section 33 of whe Police
Regulation {Allegations of Misconduct] Act réquires him to report
this to the Minister for Police and the Commissioner of Folice.
&s a result of his refavestigations, the Ombudsman made one such
repart durimg the year.

B4 . Exclusion of civilian imvestigation officers from police
complaint reinvestigations: nmeed to end restrictions: further
report to Parliament

in the previous Ffnmual Report the Ombudsman referred To & report
to Parliament on 11 April 1%85, im which he recommended that the
Ombudsman Act be amended to allow civiliam investigation officers
to participate in the reéinvestigation of complaints agalnst
police. Inm the report to Parliament the Oabudiman recommended
that, if the Governmeni was not prepared toe take That step, then
as a second best cowrse of action, the Act be amended to enable
any Assistant Ombudsman to participate fn the reinvestigation of
palice conduct.

tince the last Annual Report an anendment has been made to the
ombudsman Act confirming the power of the Deputy Ombudsman to
participate in such reinvestigatfons and also wemabling any
Assistant Ombudsman to be 20 1avolwved. There are npnow TEO
Assfstant Ombudsaen.

The (mbudsman, however, remaing comcerned that the Aet, in dts
present form, still excludes civilian investigation officers inm
this OFfice from refnvestigating complafnts agaimst police. The
restrictive provisions are contafmed 1n Sectfon 10(2)1{e} and
Section 32051 af the Ombudiman Act, which provide:
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1. (2] The Ombudsman may nor delegate the exercise of -

fe} any of the Ombudiman’'s powers, authorfties, duties and
funcctons with respect Tt an favestigation of
préscribed conduct, otherwise than to an Assistant
dabudsman or to a specfal afficer of the Ombudsman who
is a member af the favestigative staff of the Internal
Affairs Branch with the Police Force.

32, {5} Ap officer of the Ombudsman [other than an acting
Ombudiman, the Oeputy Ombudsman or an  Assistant
Ombudsman) may not Be concerngd in the investigation
under this Act of prescribed conduct uniess the officer
15 a member of the investigative staff of the Internal
hffairs Branch within the Police Force.

The Ombydsman's concerm has  been heightened By recent
developagnts which he set oput 1a & Ffurther report to Parliament
an 24 April 1986:

The purpose of this further Report i3 to inform  the
Farliament of the experience of the Ombudiman over the last
twelve months which, in his wiew, makeés it imperative that
the original primary recommendation be adopted. It should
be emphasised that 1t s nor sought to exclude from the
staff of the Office of the Ombudsman thote able and
dedicated Mew South Wales police officers seconded thera,
but to permit the participation of other fnvestigators,
including civilfans and, in particular, police officers from
other sRates, territories, and other countries, im
réfavestigating complatines about police.

The report to Parlfament identified the following problems posed
by the legislation:

1. Difffculties in recruftment of suitable Wew South Wales
police afficers to the Office of the Ombudsman.

The Ombudsman noted that whem a circwlar calling for volumteers
for secondment to the Office of the Ombudsman was distributed in
Janvary 1984, at the commencement of the new palice complaints
iystem, some 30 police officers applied, six of whom were
inspectors. A similar circular in the Mew South Wales Palice
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personnel Hotices on 7 Fébruary 1986 drew a response from only LO
officers, none of whom held a rank nigher than that of Sergeant
1st Class. One reazon for the fall ia the number of applicanmts
would sesm to be the recent sigrificant increase in recruitment
and senfority of positions fn the Internal Affairs Branch &nd
Internal Security Unit.

The Dmbudsman noted that there was a perception among several
seconded police offfcers that they might Jlose prometion
gpportunities by coming to the ODffice. Whether Correct orF not,
this perceprtion might be widespread in the Police Force.

a. Meed for more women palice investigators.

At one time there were Gthree women among the ten seconded
afficers. A1l of these officers have now left the Office of the
Drbudsman. dae has been promoted to the rank of Detective
Inspector in the Internal Affairs Branch, becoming the second
highest ramking woman police officer in New South Wales. Ho
police women responded to the circular of 7 February 1986. Only
after vary considerable effort by this Office did two young women
constables agree to secondment.

Nevertheless, the essential problem remains. For fastance, in
specialist cases such as complafnts alleging a failure properly
to investigate sexwal assault, the Office of the Dmbudsman cannot
utilise f§ts resources To the best effect, as women ciwilian
investigation officers, who make up half the investigation staff,
are precluded from being involved. This situation could Tead to
justified critfcism from female complafinants.

3, The exclusfon extends te fnterstate and overseas police.

Recent applicants for civilian positions 1in the OFffice have
fneluded serving or former police officers from other States and
Territories and overseas: such people wouwld bring & great deal of
experience to the reinvestigation of complafnts against police.

The Ombudsman safd in the report to Parliament:
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Overseas civilian agencies charged with investfgating
complaimts agaimst police frequently have on thelr staff
persons who have had police experionce elsewhers But noet
with the police force the subject of scrutiny, One example
of this 15 the Toronte Office of the Public Coamplaints
Commissioner whiich ha g Yary effectively utilised
fnvestigators with previous expertence in other
Jurisdfctions,

4. Double handling.

Im & recent case & complainant provided to a civilfian
investigator, during the initial stage of the palice
investigation, tapes of telephone comversations which he had
recorded. [t was considered that the tapes couwld not be used
becsuse of the provisfons af the Telecommunications
{Interception) Aet. A file note to this effect was made. Tha
file was later handed over to a seconded afficer for
réfnvestigation, The knowledge that the civilian fnvestigator
had of the substence of the conversations, remembered by the
complafmant independently of the tapes and told to the civilian
fnvestigator, was lost when the fils was  handed over.
Fortunately the “lost™ information came to Tight before the
conclusion of the reinvestigation.

The Ombudsman 1s strongly of the wiew that the restrictions in
the Act should now be 1ifted. The proposal suggested by the
Dmbudsman will not require any increased fundt, and will Tead ta
increased efficiency, effectiveness and independence of the re-
investigation process.

In his report to Parlfament, the Ombudsman zafd;

The argument for abolftion of the restrictions on
recruftment cam be simply stated, In the difficulet and
important area of investigating police afsconduct fn New
South Wales, the Ombudsman should be entitled to recruit and
utilise the best fnvestigators he cam obtain. He s$houwld mot
be Timfted to using serving officers of the New South Hales
Police Force,
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Following the tabling of the report to Pariisment, the Ombudsman
wrote to the Minister for Police, the Hom G Paciullo, om 27 May
1586 and raised further matters with him. dOne of these ¢oncerned
an application From a wery able and experienced Northern
Territory police officer who had applied to jofn this Office and
had Been interviewed by the Ombudsman. The restrictfans in the
Act prevent the use of this officer's ewperience and talent where
they could be best applied - refnvestigatinmg police conduct. The
gmbudsman &lso referred to the fact that two of the most senfor
and cxperfenced seconded officérs were seeking promotion
elsewhere, The Ombudsmen asked the Minfster to consider his
request urgently and, if ne agreed with it, to put & proposal to
Cabinet #5 soon a5 possible.

On 18 July 1986 the Ombudsman again wrote ©o the Himister for
Polfce. The Ombudsman advised the Minister that he had recently
wiewed applications for appointment a5 general Investigation
officers in this OFFice. Among the 105 spplicants were several
persoens, of nigh ability and gqualifications, who had previous
police experience im Australfa, the United Kingdem or other
countries. The Ombudsmen reiterated the fact that these people
would be excluded from using thelr obyious abilities in the
reinvestigation of complaints against police. The Ombudsman
asked whether the Mimister might be able to indicate his decision
in time for inclusion in the Annual Report.

In his reply dated 8 August, the Minister safd that he could not
complete his full examimation of the matter until he received
submissions from the Police Assocfatfon and the Commissicned
pfFficers' Association.

fn 5 September 1986 the Ombudsman wrote to the Mimfster:

1 trust by now that you have the submissions of the Police
Associatien of Mew South Wales &nd the Commissiansd Police
dfficers’ Assocfation.

From what [ kmow of the submissions they seem Lo = to
completely miss the main point. In Australia, apart from
this OFfice, there are three civilian bodies which have
powers of direct dinvestigatiom or relnvestigation of
complaints against Palice. These are the Western Australian

Parliamentary Commissfoner for Adminfstrative Investigations
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(Ombudsman), the Police Complaints Authority of Victaria and
the Police Complaimts Authority of South Autvralia. MHone of
these  agencies 15 required by legislation to uwtilise
seconded police from The Police Force they are charged with
investigating. They, and indeed overseas agencies that |
have spoken to, such as the Toronto Commission for Public
Complaints, are bemused by the prowisiens in the Hew South
Wales legislatiom amd wouwld be opposed to it §f it were to
be applied to their agencies.

What 15 special about Mew South Waleg? Some would say
perfaps of all States of the Coamonwealth this State showld
have a civiliam agency mot tied to recrufiting investigators
solely fram the ranks of the Police Force it is required to
investigqate.

Equally as important, in the present économic circumstances,
| consider the addicional expense im double handling the
files referred to fn my First report to Parlfamear 13
wasteful and wnjuseified.

I would appreciate Yearning of your decisien im relation to
Ay request for the repeal af Sectfons 10{(20(e) amd 32{5} af
the Ombudsman Act.

The fssue i3 of considerable fmportance and concern to 1tThe
effective wark of the police complaints system. The Onbudsman
cam do Ao mare than await the decfsfon of the Minister, and
altimately Cabimnet, on the fisue.

65. Proceedings agaimst police: who should decide?

Last year's Annual Beport raised the difficult guestionm: when
should police offficers be prosecuted? After refnvestigation of a
complaint against police, the Ombudsman [or one of his delegates)
may find the complaint sustained amd congclude that a police
officer may be guilty of serious miscomduct. In such cases the
Dffice recommends that the Commissioner of Police obtain
competent legal sdvice, independent of the Police Department, as
to whether criminal andfor disciplinary proceedings should be
commenced. A recommendation 15 2130 made that any conseguent
procesdings should be prosecuted by the Saliciter far Public
Prosecutions or independent counsel.

Im a number of cases the Commissioner and his delegates have
refused to follow the Ombudsman®s recemmendations, and have
sought advice from the Legal Services Branch of the Police
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Department., The Ombudsman believes that this course 13
unacceprabie, for the following reasons:

1. The Legal Services Branch has already considered almost
all of these cases, &t the conclusion of the paolice
fnyestigatien, and recommended that no actiom be tTakan. Ha
matter how scrupulous or fafr officers of the Legal Services
Branch may be fm reaching a decision, & suspicion of bias fs
unavaldable in casés where the Branch recommends against bringing
procesdings.

2. The Ombudsman Believes that there are fnherent problems
in asking officers of the Police Force to decide whether their
fellow officers should be charged, especially when findimgs of
the Ombudsman's Office are contrary to those of imitial police
investigations. Officers of any police force fdentify closely
with each other, and are TWikely to #find it hard to offer
disinterested legal advice invelvwing their colleagues.

3. Many of the officers of the Legal Services Branch,
fncluding its present head, do Aot have Tegal gualifications.

4. Legal opinifons given by members of the Legal Services
Branch areé subject to comment and criticism by semior police
officers.

In one instamce a prisoner made wery serfous allegations about
police ocfficers. The investigating officer from the Internal
Affairs Branch concluded that there was sufficient evidence for
diseiplinary charges against a police officer, and sought an
opinfon from the Legal Services Bramch. The Branch recommended
disciplinary charges before the Police Tribunal. The then
Assfstant Commissioner, Mr Perrin, made critical comments about
the legal opinion, and recommended to the Commissioner that it be
ignored. The Commissioner asked the Branch to reconsider its
advice. The Branch then agreed with Mr Perrin's criticism of 1ts
advice, and recommended that no action be taken im the matier.

In another case a schoolteacher in a country town complafned that

a local police officer, while in wuniform, had vizited the
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Catholic school where the complainant taught and had falsely told
the school principal that the complainant was having & homasexual
affair with a student. The fdnvestigating police fFaund the
complaint not sustained, on the ground that the police afficer
was acting purely in a private capacity. After reinvestigation
the Ombudsman found the complaint sustainmed and recommended that
fndependent legal advice be sought as to the Vikely success of a
disciplinary charge against the police officer before the Police
Tribunal. Executive Chief Superintendent Pry, on behalf of
Asststant Commissioner Shepherd, replied:

1 do not belfeve that there is any aspect of [the] complaint
which can be regarded as sustained and, despite the
confirmation of your finding, 1 remain firmly of that view.

Mr Pry refused to seek amy advice about the matters examined in
great detail fa the Ombudsman®s report.

Anothor complaimant 21Teged that he had Been atsaulted by police
on the Harbour Bridge and charged with assaulting police and
resisting arrest. Thne police investigation found the complaint
not swstained. The Legal Services Branch recomménded that no
action be taken. After refnvestigation, the Ombudsman found the
camplaint sustained and recommended that fndependent Tegal advice
be sought omn the question of whether disciplinary procesdings
should be taken. Mr Pry, on behalf of Assistant Commissioner
Shepherd, informed the Ombudsman that the Legal Services Branch
had again sald that further action was not warranied.

In a fourth case a country falicitor coaplained that, im the
course of negotiating with palice on behalf of his clients, me
was wrongfully detefmed as an fntoxfcated person. The police
fnvestigation found his complaint not sustained. After
refnvestigation, the Ombudsman found the complaimt sustained and
recommended that the Commissioner obtain independent legal advice
on  the question of whether to charge a police officer with
misconduct. Assistent Commissioner Shepherd replied:

After perusing your final report in this matter and in
particular your varfous recommendations, 1 have initiated
the following actions: -
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1. The officer in charge, Legal Services Eranch, will
advise as to whether or not sufficient evidence 13 dizclosed
to support the fdsnstitucion of departmental proceedings
agatmst [police offfcers]. [ can see mo veason to seek
1egal advice independent af thiz Department in this matter,
nar do [ agree that amy subsequent charges which may be
preferred sgainst [a police officer] should be prosecuted by
the Soliciter Ffor Public Prosecutions or independent
counsel ...

When a4 reinvestigation By the Ombudsman recommends That
independent Tegal advice should be obtained as te proceedings
sgainst & police officer, this should be complied with., That fs
the best way to ensure that justice 13 dome and is seen to be
done, The Oebudsmegn does not  belfeve that the Paolice
ODepartment’s Legal Services Branch 15 the appropriate body to
provide such wital legal opimion.

6. Role of Zelicitar for Public Prosecetions: prosecution af
police

Prosecution of police officers Far eriminal offences is5 a serfdus
gatter and invalves consfderations which do not apply to the
prosecution of other citizens. The Solfeiver for Public
Prosecutions has established a Polfce Prosecution Unit consisting
of four solfcitors, uwnder the direction of the Deputy {Legal)
tolfcitor for Public Prosecutions. The Unft has responsibility
in two argas:

[1] the prosecutiom of any police officer, charged with any
affence, appearing ‘Before amy court;

(14} investigations, and prosecutions, invalving allegations
of corruption on the part of police.

In the first ares, the Unit becomes finvolved, generally, only
after criminal charges have been laid sgainmst . a police afficer by
other police. The consent of the Commissioner of Polfce 13
required before & police officer is charged. The Unit prosecutes
all police officers appearing before a court, whether the charge
fs a summary one or of am findictable nature. Hormally, of

course, prosecutions of other citizens at the level of Local
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Courts are conducted by Police Prosecutors. Im complex ar
serious matters the Unft #9111 beied & Crown Prosecutor to appear
Far the prosecution.

[n the secand area, the Unit becomes invelwed at an early stage.
Usually the Palice Internal Securfey Unit seeks the Police
Prasecution Unit's advice during finvestigations. The advice
covers such areas a3 evidence, procedure, substantive law and
appropriate charges. When the Internal Security Unit has
fFinished dts dmvestigation the papers are referred to the
Solicitor for Public Prosecutions for consideration. Advice is
then given &5 to whether charges should be prefeéerred or wheéther
Furtheér faguiries should be made. The Palfce Prosecutien Unfit
drafts the charges and then profecutes the matter,

In carrying out this second function, the Police Prosecution Unit
always obtains the advice of & Crown Prosecutor. If the Crown
Prosecutor 15 of the opision that police officers should be
charged, he advises the Commissicner of Police accordingly. IF,
however, the Crown Prosecutor dees not recommend that charges be
Taid, the matter i5 referred to the Crown Advocate for a Tipmal
apinian. The Crown Advocate them giwes his advice e the
Commissfoner of Police. IFf there 15 any difference of opinion
between the Solicitor for Public Prosecutions and  the
Commissioner of Police the matter s again referred to the Crown
Advocate.

It 4s anticipated that the duties of the Police Prosecutiom Umit
will soen be expanded. Under new guidelimes, drawn up but not
yor implememted, where the [nternal Affairs Branch reqguires
advice as to whether a pelice officer should be charged, the
papers will be referred Tta the Unit. At present, Internal
Affairs Forwards the paper: in  Swch cases to  the Paolice
Prosecuting Bramch.
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67. Police complaints agaimst Internal Affairs Branch and
Internal Secarity Unit

In the Anmual Report for 1984-B5 the Ombudsman neted a recent
development of police complaiming about police, & development
which showed that police were becoming aware of the advantages of
mavimg am findependent body of review such as the Office of the
Ombudsman. The Ombudsman also referred to harassment of police
offfcers who complained about the actions of their colleagues.
The (mbudsman said:

Pelice officers complafn to the Ombudsman as a final resort,
and in doing so they find themselves under seriopus strain.
They are s&en ai betraying the Force. The Ombudsman's
officers must therefore deal with them with great
gensitivity, and be alert for signs of victimisation of the
complainants. Prospective palice complaimants must be
warnéd af the difficulties they Face if they go ahead with
thelr complaints, and several have decided that they will
not proceed formally to complain, in light of the Timication
on this Office”s ability to protect them from retribution.

In the last twelve months there have been further developments
which are of egual concern to the Ombudsman. A number of
complaints have been recefved about the conduct of police
afficers, some of them quite senfor, attached to the Internal
Affairs Branch amd the Internal Security Unft. Five of these
complafnts have been made by members or Former members of the Hew
South Wales Police Force. A1l of the complafinant police afficers
were under suspension or the subject of investigation. Three of
these officers were charged with criminal offences and a fourth
appeared before the Wew South Wales Folice Tribunal on charges of
misconduct, followimg finvestigatfons by the Internal Affairs
Branch or the Internal Security Unit.

The complaints included allegations that officers of the Internal
Security Unit had improperly released confidential information to
the media, wictimised police officers, and had withneld and
fafled to act on evidence. Other complaints were received, some
anonymously, alleging that the Internal Security Unit fabricated
evidence, forged a document and entrapped a complaimant.
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There Hmave been media reports that disaffected and corrupt
numbers of the Polfee Force started a campaign against the
Internal Security Umit in an attempt to wndermine investigacians
being carried out by that Umit. The Ombudsman 4% conscious of
the fact that police officers who are themselves the subject of
investigation may $eek to hamper the 1nve:tlgitlﬁn by ¢omplaining
to the Ombudsman abowt the conduct of investigacing police. (On
the octher hand, police the subject of investigation are entitled
to complain to an independent authority, the Ombudsman, about any
use by investigating police of 111egal ar grossly unfair methods.

In these circumstances, the complaints comcerning the Iatérnal
AfFfairs Branch and the Internal Zecurity Unit have beem closely
aealtored by this O0ffice and treated om their merits. In one
instance the Ombudsman has declined ®6 reguire that an
TAavestigation be conducred because the complaint was judged to be
premature. In such cases the Ombudsman must comply with Section
19(4) of the Police Regulation (Allegations of Mfsconduct) Act,
whith provides:

Where the Ombudsman determines that a complaint shouwld not
be inwestigated, he shall, if the complainant s fdentified,
notify the complainant sccordingly, giving his reasons, and
shall seénd to the Commissioner & copy of the movificatisn
aﬁ? of the document incoerparating the complafnt to which it
relates.

In other instamces the Ombudsman has requested the Commissionar
of Palice to provide him with fnformation about the matters
raised by the cemplaint, so that the Ombudsman can decide whether
the complaint should be fnvestigated. This procedure fs provided
for by GSectiom 52 af the Police Regulation [Allegations of
Misconduct) Act, and 13 frequently wsed when there 15 doubt as to
whether &n favestigation should be conducted.

In other instances the Ombudsman has reguired that fnvestigations
be conducted, and those fnvestigations are now proceeding.
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GB. "Classes” of conduct and the Internal Affairs Branch

tection 19 of the Police Regulation [Allegatians of Miscomduct]
Act provides that the investigation of complaints against pelice
showld be carried out by the Intermal Affairs Bramih, except when
the officer subject of complaint iz am [AB membar, or 1% fenfor
ta all 148 officers, or where the Ombudsman and the Commfizsfoner
of Police have agresd that the "class or kind” of conduct thould
be fnvestigated by other police. Until the Ombudsman and the
Commissioner have reached an agreement of this kind, wirtually
411 complafnts must be investigated by the [AB. The Ombudsman's
independent legal advice confirmed this wiew.

Early in 1985 it became clear that the IAB was not capable of
mandling the rnusber of complaints received. Pelays 1in
investigations facréased and the Assistant Commissioner [Internal
Affairs] began writing to the Oebudiman complaining about the
Onbudsman's “imsistence” onm the [AB fnavestigating even “minor®
matters. He said that, unless the Osmbudsman consented ta some
complaints being investigated by police from outside the [AB,
delays would continue to fncrease.

The Ombudsman was sympathetic te this wiew, but safd thatr he,
11ke everyone else, wai bowund to obey the law., He wrote Lo Lhe
Commissioner im March 1985, proposing an agreement, in terms of
Sectfon 1%, on "classes or kinds® of conduct that should be
fnvestigated by police outside the IAB. HNo reply was received.
Delays in investigations grew eveén longer.

Eventually, after further, futile correspondence, the Ombudsman
approached the then Minister for Police and the Chairman of the
Police Board, seeking their fntervention in the matter. Ho doubt
as & result of this, action was fimally taken within the Folice
Department te propose an agréement as to “"classes or kinds® of
conduct to be investigated ocutside the AR,

On 10 Jaruary 1986 the Commissioner of Police proposed to the
Ombudsman that the [AB should fnvestigate only complaimts about
assault [encept when minor or technical in matwre}, corruption,
dishonesty or ather c¢riminal behaviour.
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The Ombudiman fimmediately agresd o thifs proposal and bBegan
implementimg the agreement.

In May 19B6 the Ombudsman proposed am amendment to the agreement
in the faterest af Further reducing the worklesd on the [AE. He
suggested that TAR fnvestigation of assault complaints be
restricted to complafmts of "serfous assawlt". The Commissioner
sgreed to this.

[t now appears that favestigations by the JABR are progressing
much more rapidly, alchougn there i2 32111 room far improvement.
Where previously [AB investigators were each handliag zome thirty
complaints per pair of dnvestigators, they mow have between
fourteen and twenty.

Had the Polfce ODepartment beem willing te accept the plain
meaning of the legisVation, &n agreement under Sectiom 19 a3 to
"elasses or kinds® of conduct might have been rFeached as early as
March, 1985.

69. Immediate statements showld be taken from police

It seems chat polfee are not following the best investigating
techniques when gathering evidence 4n complainmts against their
colleagues, 1n that they do mot, a3 a matter of course, take
immediate statememts from polfce agaimst whom complaints have
been made.

It appears that am Internal Affairs Branch investigator i3 aoften
called ta the police statian where a complaint has been made, in
order to take a statement from the complainant. Even though
officers the subject of complaint might still be om duty and
readily accessible, statememts are often not taken from them by
the imvestigatar.

Most fnvestigations take a long time To complete, often more than
12 moAths. If am lavestigators does not iaterview a palice
afficer immedfately after dnterviewing the complainant, a
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considerable time may elapse before that part of  the
investigation 1s carrfed pot. Such a delay 15 wnfair to the
complainant and to the police officers concermed. It is in the
afficers' best fnterésts To make a statement as soon as possible
afrer the alleged conduct has taken place, becawse thelr memory
af events s clearer. This wouwld also Timit swespiclen that
police officers could discuss & complaint while it was under
investigation. This suspician particularly arises when
statements by differemt police, made seweral months after an
alleged facident, are strikingly similar.

It has been argued that, if police are interviewed at the end of
an investigation, all matters which have been raised up Lo that
time can be put to them. Yet police offfcers, 1ike other people,
are often unable to recollect clearly what occurred, when asked
te recount an fncident at a Tlater date. In a&any event, 1t 1%
sensible to fnterview everyone as close ko the time of the
alleged fncident as possible and them, 1f necessary, to conduct &
second fnterview at a later time.

The Internal Affairs Branch should, as & matter of course, take
statements from police offfcers as soon as possible after any
incident which has been the subject of a complaint; that is
simply good imvestigative technigque.

70. Failure of Police Department to provide wseful comments on
provisional findings and recommendations

The Ombudsman prepares & statement of provisional findings and
recompendations after each investigation of complaints against
police. Each statement sets out provisiomal wviews of the
svidence obtafmed, and 15 sent to complainants, police officers
the subject of complaimt and the Commissioner of Folice. This
practice satisfies the requirements of fairness and is used to
obtain amy submfssion:s, comments, ar additional ewidence which
may #s5sist the ifnvestigatien.

Many public authorivies, when afforded this opportumity, make
detailed and valuable responses. GConsequently, the Ombudsman's
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fitnal report ¢an differ markedly from the statement of
provisional findings &nd recommendations. Unfortunately, the
Police Department dees mot respond fn this way. The Ombudsman
has informed the Commissioner:

Rarely have [ received submissfonms that mave assfisted me to
carry Out my task and the exercise has been productive of
delay and additional expense.

In  one case, a statement af prowisfonal Findings and
recommendations was 1ssued on B Auguit 19B5. Om 26 August 1985
the delegate of the Commissioner zsked that the Ombudsman's finpal
repert mot be published wontil the Commissioner's comments had
been receiwved; advice was awaited From the Police Prosecuting
franch.,

On 20 September 1985 Assistant Commissioner Shepherd againm asked
that the f{inal report be withheld until comments had been made.
He asked for copies of the cranseripts of the Ombudsman®s Section
19 hearing into the matter, and tape-recardings of the hearing
were sent on b September 1%85.

Ultimacely, on 29 Hovember 1985, Assistant Commissioner Shepherd
Wrate:

I do not agree with the entire contents of your repart and
have sought Vegal advice em certain aspects. However, 1 do
not at this stage wish to offer comment and will await the
issue of a final report by you.

This example of the Department's response, although particularly
bad, is mot wntypical.

Further, the Ombudsman has described as “startling” the fact that
he has not recelved & simngleé writies comment by the Commissioner
or his delegate on the 177-page statement of provisional findings
and recommendations in a seripous and complex complaime on behalf
af Messrs Afnsworth and Vibert.

The Ombudsman has notified the Commissfonmer:

1 will ... Forward a copy of the Statement of Provisional
Findings amd Recommendations, or relevamt BELracli, To you
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when there is any criticism of the Department as & whole or
af fes procedures .... In other cases ] will exercise my
discretion as to whether | belfieve you are Tikely to give me
any meaningful assistance in relation to the particular
matters unader consideration.

71. Requests for information

The Ombudsman has power under Sectfon 52 of the Police Regulation
[A1Tegatiens of Misconduct) Act to seek from the Commissioner of
Palice information about a complaimt, before deciding whether to
require that the complafnt be investigated. The Ombudiman
believes that this section, properly used, is & waluable aid 1in
#55i5ting him and his officers in detérmining when, in the public
fnterest, the time and resowrces of the Polfce Department and the
dffice of the Ombudsman should be expended. During the last year
increasing use has been made of this procedure to streamiine the
investigation of complainmes.

The Ombudsmanm believed that the practice of reguesting
information was generally appreciated by the Police Department.
In August 1986, however, Assistant Commissioner Snepherd outlined
Tegal advice that he nad recefved about a complaint:

+es the powers conferred wpen your Office by Section 52 of
the Act da not include the power o request that documents
be provided and [ do mot propose to provide amy reports,
netes oF statements fin response ©o0 your regquest of 1 May
1985 re-iterated in your subsequent communications.

I am also advised that Sectfon 52 does not empower you to
request afswWErs by wWay of "gxplanacian, comment or
information® or otherwise to the gquestions (1] to ([4)
inclusive set ouwt fA your lettar of 1 HMay 1985.

Beliewing that aa important matter of policy was dinvolved, the
bmbudsman replied directly to the Commfissioner of Police:

The second general issue raised by MNr Shepherd’'s lTotter, and
the nistory of this particular matter, 1% the purpose and
use of Section 52 of the Police Regulation (Allegations of
Misconduct] Acr 19786, fne object of that Section, 1n my
epinfon, is to enable the Ombudiman to be provided By the
commissiongr of Police withn information which w111 assfst
the Ombudsmen in  deteemining whether to  reguire an
favestigation of the complaint pursuant to Sectien 18, with
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its attendant extensiwe utilisation of scarce resources by
the Polfce and the Qffice of the Ombudsman. It would seem
te me to Foellow that the mere forthcoming the Commissfoner
of Palice oar his representatives are in providing comment
and faformatien in response to a Section 52 request, the
Tess need there will be For a full {avestigation under the
provisfons of the Act. For 1instance, where the complaimtc
i%, 45 here, that a matter was finadequately finvestigated,
the more informatian the Commissioner provides in respect to
a4 Sectfen 52 reguest, other things being equal, the more
readily will the Ombudsman be able to devermine on the basis
ef the dinformation provided ehat no Investigation fds
required.

The converse would also appear to apply. Where, as here,
the Tnformation provided 1n response to & Section 52 request
has been inordipately delayed and cramped in extent, the
Ombudsman may be led more readily to the conclusiom that the
complaint of origimal inadequate investigatiomn ought to be
investigated.

In more recént times, at my directien, more uwse has been
made by this OFffice of Sectiomn 52 reguests, and we Had
belfeved that this was playing some part in alleviating the
burden of the [nternal Affairs Branch and that 1t was
welcomed by you and your responsible officers. Indecd, in a
recent personal lTetter to me, Chief Superintendent Strong of
the Police Internal Affairs Branch wrote:

[ alse thank you for the use belng wmade of Section 52
of the Police Regulatien (Allegatfons of Misconduce)
Bct, which has also proevided relief to our Bramch.

The attitude éxpressed by Assistant Commfissioner Shepherd 1n
his letter and the limited amount of finformation provided,
1f applied more glneral1r, will make our use of Seaction 52 a
waste of time, and will Tead fmevitably to our requiring
more investigatfons than we are currently doing.

Hew Hatters

T2. Allegations of corruption about suppression of previoos
convictions

On 15 Jamuary 1984 the Ombudsman received a written complaint in
the following terms;

I wish to bring te your notice & matter for which I believe
anly your department can take action im.

[X¥] ... mas far many years collected bribes for the police.
Whilst this is fairly common knowledge im [¥] few people
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would be willing to confirm same.

However | have & case for which a check on the transcript of
the hearing would prove.

The letter of complaint alleged that & person with previous
convictiea: for driving with a prescribed concentration of
alcohol pafd 51,500 to the police to ensure Lhat:

vu.s whef the matter came before the court and the
magistrate asks if there is any [prior convictions] the
polfce say MO and [the person] s then fimad as & First
of fander.

The complainant also alleged that the person collecting bribes
for the police “would “handle® st Teast two of these matters 4
wieek®,

in accordance with wsval procedures, tThe matter was fFirst
investigated by an offfcer of the Internal Affairs Branch. The
fnvestigating officer concentrated on the specific case referrad
ta in the letter of complaint and fdentified Acting Sergeant 0 J
Wood as the police prosecutor wha had appeared in the matter. In
his report the investigating officer concluded that an imaccurate
traffic conviction computer printout had been presented to the
court by Sergeant Wood, but made no finding as ta the author of
the printout.

The investigating officer's superior commented:

The circumstantial evidence is overwhelmimg Lo Suggest Chat
Sergeant Wood ... by untruthful means ... arranged te be the
police prosecutor at Glebe Court of Patty cegsfons om the
28tn July 1983 so as to mislead the Court abowt [the
affender's] prior antecedents.

Bisciplinary procecdings were taken 1n the folice Tribunal
against Sergeant Wood om two charges. The first was that he lied
te superior offfcers about being required to attend at Glebe
Court on 28 July 1983 in a part-heard matter. The second was
that he fimproperly tendered a false traffic record to tho
Magistrate on Ethat day.
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The Tribunal found both charges proved snd recommended that
Aceing Sergeant Wood be dismissed from the palice force. The
Judgement said;

I see no other reasonable explanation but that the defendsat
tendered the print out ... Esawing 1t to be a false
document .

A5 I have =svaved above 1 am alsa satisfied that the
defendent made &n incorrect statement to [an officer] of the
Prosecuting Bramch that he was part-heard at Glebe on the
2a8th July 1983 ....

The act committed by the defendent was a serious Breach of
the criminal law and was of course a breach of his posicion
of trust.

The Dmbudsman, on the material provided by the Police Department,
wis wnable to determime efther that the complaint in fts terms
wWas duitdfned or not sustained and decided ta reinvestigate the
following conduct:

1. The alleged wrong conduct of Acting Sergeant J D Wood
a5 set out in [the letter of complaint].

4 The alleged wromg conduct of public authorities net
presently identified as ser out in [the lerrer of
complaint].

Advice obtained by the Ombudsman from Mr R O Giles G far the
purpose of rFelnvestigation was:

ses Ho marrow Scope should be given to the cancept of that
to which the complaint relates, for that would unduly Timie
the Ombudsman and defeat the object of enabling complainants
who may not express themselves clearly or ¥u11y ta have
their complaints deal with ....

Although the Tetter does not so state, the charge cam be
Tdentifiod as that meard om 28 July 1983 and Wood can be
identified as the polfce officer concerned to inform the
Magistrate upen [the offender®s] prior convictfons. That
suffices to enable the identification of Wood and conduct of
Wood 1A rélation to the said matter so delineated, and to
identify Wood's conduct &% conduct to which the complafnt
relates ...

On the wider guestion of whether the Ombudsman had Jurisdiction
ta investigate the conduct of public asuthorities not yet

identified, Mr Giles adviszed:
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waa The allegations in [the complainant®s] letter revolve
arpund bBribery of police through [X] to suppress or do away
with pelice records, and 1t 15 that - not limited te the
[charge agafnst the offender], not necessarily limited to
{Y] amd not necessarily limiced to driving offences - which
is the essemce of the condwct to which the camplainmt
relates ...

He concluded that the Ombudsman, although perheps not abie o
investigate directly the conduct of a clerk employed in a local
COUrg, nevertheless had Jurisdiceion (43 undertake the
investigation in guestion.

Two seconded officers have spent considerable time investigating
these allegations and have examined numerous court records. A
number of police prosecutors and ather police have given evidence
in Sectiom 19 hnearings and all have denied any fimpropriety or
knowledge of any wrongdoing. MNeedless %o say, the mere fact that
an investigation 1s beimg conducted does not imply that there is
amy truth im the allegations. Imquiries are proceeding.

73. Alleged assault by police on blind people

In Octaber 1934 the then member for Glowcester, Mr Leon Punch,
made a complaint on benalf of Mr Peter Stewart, alleging that

Mr Stewart's two bBlind sons and two of their friends were
assaulted and abused by police 4nd that & guide-dog belonging to
pne of Mr Stewart's sons wai miscreated by police. One of the
ttowarts’ friend:s 138 cotally Blind, the other 1% partially
sighted.

on 7 Aprfl 1986 the Ombudsman made a Special Report to Parliament
about the delay by police in investigating che complaint. The
fssue of delay 15 dealt with elsewnere in this Annual Report.

On the evening of 15 January 1982 the four people concerned were
at an ASL club im Sydney. Two of them, one with & guide-dog,
attempted unsuccessfully to gafm entry to the disco fn the club.
A dispute between them and club staff ensued. [t was alleged

that twa off-duty police officers were at the club, and were
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called By staff to assfst to settle the dispute, The
complainants alleged that the guide-dog was 111egally refused
admission to the disco, and that the police refused ta examine
the pass For the dog. At the request of the club, a number of
pelice officers on duty fn the wicinity were called in to assist
to remawe the Ffour people and to calm the fracas that developed.
The complainants alleged that police and club  staff tried
wrongfully to remove them from the club, that one of them was
assauleed by police and that they were told that they were to be
charged with trespass.

The four people eventwally left the club and took a taxi to
Central Police Statfen. They alleged that, when they arrived,
they were told by a police officer that thoy were &t the WG
pelice station, the female member of the group wWas threatened
with rape, they were assaulted by police in the Charge Room and
the cells, they had their white canes removed and képt from them,
one of them was refuted medication far epilepsy, and the guide=
dog was mistreated, The police investigation was cencluded at
the end of March 1986 and the police found that nome af the
complaints was sustaimed,

The Ombudsman examined the evidemce sbrained thrawgh the police
investigatfon and found it to be conflfcting., He was unable to
determine whether or not the complaint was sustained, and he
decided to reinvestigate the matter undér the Dmbudsman Act.

The Ombudsman has determined to held an ingufry finte the
complaint  wnder secetian 19 of the Ombudsman Act, with
approximately 40 witnesses. Mr Stewart, the four complainants
and three civilian witnesses have so far given evidence. [t is
anticipated that the majority of the witnesses will Be heard 1in
Movember 1986,

T4. Alleged pressure to withdraw complaints against police

Complainants to this Office have alleged at various times that
police officers attempting to canciliate complaints, oF o
persusde complainants to withdraw their complaints, Rave uwsed a

varigty of approaches, including:
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1. Threats of wviolence, persecution or harassment by the
police imvestigation afficer. Such allegations have
usually been made by people fin custody or by those
about to appear 1n court, geneérally on serious charges.
These allegation: have been fower 8 recent years,
although there have been some alleged threats to charge
complainants with "public mischief™ or “attempting to
pervert the course of Justice®.

2. Telling complainants that am finvestigation could have
an adverse effect on the careers of the police offfcers
the subject of complaint, fmcluding demotion or
dismissal from the Force; these officers are 2llegedly
gsaid to have only recently been married, or had
children, or bought a house.

1. Agresimg to take no  further action against the
complainant over, say, Traffic Infringese¢nt Motices.

4. Apologising to the complainant far any problems that
may have been experienced.

£, Tellimg the complainant that there is no need To take
the matter any further, because ft has been taken
seriously by the Department &nd has been brought to the
actention of persons fn authority.

6. Promising to rectify the problem: for example, by
having a traffic matter reviewed, or by reéquiring
proper récords to be kept of some incident, or by
organising for the police officers the subject of
complaint to be counselled by thefr senfor officers.

In one cese where & complainant wrote to this Offfce objecting to
the approach used by the investigating police officer, the reply
from the Assistant Commissionmer (Internal Affairs] included the
fallawing paragraph;

Inspector 5 &grééi that when speaking with Mr G he mentioned
the adverse effects a formal investigation could have on the
careers of the Palice concerned. Whilst There arg no
specific imstructions given to investigators in matters of
this nature I do not belfeve that this aspect is a factor
which should be put to complaimants and I will be advising
the Inspector accordingly.

The Ombudsman then suggested to the Commissioner of Police tThat
instructions about scceptable approaches to conciliation should
be issued for the guidance of officers atiempting conciliatian.
The Ombudsmanm set out the alleged approachas to concilifation and
withdrawal which are outlined above, saying thac the first and
second were totally inappropriate.
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Three weeks later, fn response to another allegation that police
investigators were exerting pressere on clitizens to have them
withdraw their complaints, the Onbudsman suggested to the
Commissfoner that it might be appropriate to draw up a general
code of conduct for police investigating officers. The Assistant
Commizsioner {[Intermal Affairs) replied;

Whilst there may have been fsolated complaints in the past
regarding these matters, 1 do not believe that we are
confronted with any substantial or on=-going problenm. Inm
fact, 1 would suggest that anmy complainmts in the past, 1f
Justified, would probably be mere the result of the
persenality of the individual officér concerned than the
lack of formal written guidelines.

As you are aware, complaints agaimst Police are attended ©o
by senfor non-commissioned or Commissfoned Officers. Such
Police mave many years of service, oftem in varying branches
of the Force. Broadly speaking, they are expeérienced,
fatelligent officers capable of handling the wvery wide
variety of tasks that arise in Police operations.

I am mnot suggesting that there 1% never any room  for
improvement - that wouwld be a short-sighted attitude indeed.
As you would krow, consfderable emphasis 1s being placed
here om prompt, efficient and ethical atetention to
conplaints agaimst Polfce. The point: yau have raised were
covered in the series of education seminars conducted For
Police throughouwt the State last year and will similarly be
emphasised in the next serfes, which is mow in the plamning
stage. I am sure the current campaign 1% having results and
that imvestigations and associated actfon are being
conducted ethically by Police generally.

In the circumstances, I do not believe that formal, written
thrstructions are mecessary in this case. However, the door
s not closed and [ will certainly keep the matter under
revies. Me should Tiaise om this subject and I would be
grateful if you would relay any future complaints coming to
your notice so that appropriate inquiry can be made.

In view of the MAssistant Commissioner's assurance that the
matters raised by the Ombudsman were being dealt with fn
education semimars, it was decided that no further action would
be takeén in the matter.
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75. MWithdrawal of charges by police officers

puring the year consfderation has beemn given to the withdrawal of
charges by police, in circumstances where the Police Prosecuting
Branch mas recommended that the prosecution continue,

This matter arose out of an anonymows complaint which was
originally sent to Hr M Knifght, MP, Chairman of the 5taysafe
standing Committee on Road Safety, and received in this Office on
6 September 1985. The complaint concerned a doctor found driving
at 126 kph along Victoria Hoad, Ermington [a &0 kph arcs] and
charged with driving at a dangerous speed and exceeding the speed
1imit. The complaint alleged that, contrary to the advice of the
Police Prosecuting Branch, the former Assistant Commissioner
[(Erime), Mr E Day, withdrew the charge of driving at a dangerous
speed, gfiving no reason or explanation.

The anonymous complaimant helpfully supplied a copy of the Pelice
Departmont File, which included a memorandum signed by the former
Assistant Commissioner:

The circumstances of this matter have been carefully
considered amd [ agree with the recommendation of Chief
Superintendent Sweeny that & prima facie cese cam be
pstablished. However, having in mind the circumstances of
the fncident, [ give approvel fer the permission of the
Presiding Magistrate to be sought to withdraw the
proceedings of "Speed Dangerous” when reset for hearing.

In response to an enquiry from this Offfice, the Azifitant
commissioner [Internal Affairs), Mr R Shepherd, wrate:

I nave now taken the opportunity of examining those papars
which are available. Frankly, with the great benefit of
mimdsight, § do not think [ would have reached the seme
conclusion as Mr Day. Mevertheless, the fact remains that a
diseretion was vested in him, with whatevér wefght he
attached to any particular aspect purely a macter for him.
To this extent, therefore, 1 would accept the decision
actually made as a reasonable exercise by Mr Day of his
discretion and the authority vested im Rim,

Follawing further enquiries from this Office the Commissfoner of
Police, Mr J K Avery, advwiied:
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[ note your guery 1n respect of whether Police Officers
exercising & discretion to withdraw a charge, where tihe
recommendation from the FProsecuting Bramch 15 that the
prosecution comtinue, should set ouwt im detail the reasons
for thelr decision.

[ am firmly of the view that reasons in such circumstances
should be s¢t out on the papers belng dealt with, and this
date 1 have directed the Assistant Commfssionmers (Crime) and
[Traffic) whe deal with Such matters, that & procedurs
should be fnitifated to cover such ¢ircumstances.

In wiew of the actiom taken by the Commissioner amd the fact that
the former Assistant Commissfomer had retired from the Police
Force, the Ombudsman decided not to  reguire a formal
investigation of the amonymous complaint.

6. Discriminatory and draconfan bail conditions “wswal® for
young Aboriginal people in Bourke

A complaime made on behalf of an Aboriginal youth, ¥, who lived
in Bourke, alleged assault, threats and racist abuse by & police
offlicer when arresting six youmg Aboriginal people who had been
*hanging argund® & park and "Tooking into”™ cars. A statement of
provisienal findings and recommendations has been disctributed by
the Ombudsman,

Durtmg the course of the hearing of this matter, evidence was
presentéd to the Ombudsiman about bafl conditions {mposed on the
twa young people, K and P, who were charged with attemptimg to
steal from & car.

For such an offence the uwsual presumption 1% in favour of bafl
baing granted. In this case, bafl was granted te the twd youmg
mgn by the Sergeant at the police statiom, but it was subject to
the condition that neither left home during the houwrs of darkmess
unless accompanied by, in K's case, his mother, and in P's case,
nis grandmother, During the cowrse of the hearing, evidence
about bafl determinations for young people fn Bourke was giwven by
the Sergeant fnvolved fn this incident; he had been stationed in
Bourke for 17 years.
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The Sergeant said thet this was a “usual® bafl condition for
Aporigimal youths in Bourke and that its imposition would be of a
"routine” mature. The Ombudsman asked the Sergeant if he had
ever applied such a bafl condition to & white youth. The
Sergeant replied that he cowldn't recall, but that “there hadn't
been a Tot of white youths charged®.

The transzcript goes on:

Ombudsman: So it would be normal or routine for Aborigines
of any age? What is the age parameter?

Sergeant: Up to 18.

Ombudsman; Have you ever applied it to any Aberigisme aver
187

Sergeant: Hot to my knowledge.

The Sergeant explafred that such conditioms were fmposed in an
attempt to reflect what “a normal parent wouwld de, it 1% tryimg
te force control on the children®.

The Sergesnt was asked whether, {f a&ny white youths were
arrested, the same conditfons would be fapoied on them. The
cergeant replied that they would "if the circumstances were the
same”. The Ombudsman asked 1f he could be sent some faformation
g% to the mames of any white youths whe had been subjected to
simflar conditions. The Sergesant answered that this would be
"very difficult®, He eaplained that there weren't many white
youths charged and that “ft wasn't racist, it was just a face".

In his statement of provisional findings and recommendations, the
ODmbudsman wrote, “This means that & young man who was 16 years of
age, for example, could mot go out during winter, after 5.30 pm,
wnless accompanied by his mother. I consider such & bafl
determination to be draconian.”

This Office 13 not aware of amy Instances of similar bafl
conditions being placed om wnite offenders, nor could police
provide any examples. Hevertheless, the Sergesnt acknowleodged
that such conditions were standard for young Aberigimal pecple.
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The Dmbudsman regards this situation a% befng wnsatisfactory and
diseriminatory. In the statement of provisional findings and
recommendations, the DOmbudsman recommended that the Police
Departmont carry ocut an {msedigte re-evaluation of the system of
bafl determinations applfcable to Aborfginal youths in Bourke,
and fim other cenatres which have a significant MAbariginal
populacion.

7. Possible fraudulemt conduct - traffic infringement notice

In December 1984 the Ombudsman received & complaint that a
traffic sergeant fm  the Wollomgong district had altegedly
retrieved traffic 1infringement motices, for favoured trucking
companies in his district, after Highway Patrolmen had fssued
traffic notices to them. It wis also alleged that the sergeant
directed his junier officers to pay less attentiem to certain
trucking companies; Highway Patrolmen who continued to report
these favoured trucking companies were allegedly reprimanded.
The complaint alleged that mamy police 4n the district were
frustrated because of these events, but were reluctanmt to report
them, lest the sergeant had them transferred from the district.

The police fnvestigation was conducted by & police offfcer who
worked in the same bramch as the police sergeant the subject of
the &llegation. The Ombudsmam decided to relnvestigate the
matter.

nuring The ﬁE'iﬂ-'l"E!.["gﬂIiﬂﬂ the Oabudsman found that:

1. A Highway Patrol police officer had reported to nis
superiors a number of suspicious obliterations 4n a traffic
infringement notice.

2. A management and svatistical return in the Wollongong
Traffic Office had been altered.

3. A senfor police offfcer, now retired, hmad directed
another fenfor officer mot to comtinue am imvestigation finto
these matiers.
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4, The police officer <arrying out the investigation
allowed a number of relevant decumentd To be destroyed.

These matters were outside the original complaimt, and 2o the
Ombydsman prepared a report under Section 33 of the Police
Regulation {Allegatfons of Misconduct] Het., The report was than
sent to the Mimnister for Police &nd to the Commissioner, who has
instructed members of the Internal Affairs Bramch %te carry Gut a
full amd comprehensiwe fnvestigatien; this is in progress. The
Ombudsman 15 closely monitoring this investigation.

TH. HRecords to be kept of police subject of minor complaints

Many complaints rFeceived in this OFfice express concern about the
conduct of dndividual police officers. Howewer, whers Lhe
complaint concerns the officer's comduct while issuing & traffic
infringement notice, the matter 1s rarely fnvestigated, because
the complainant can have the matter determined by a court and the
complaint 1s relatively minar.

For example, & Eurcpean zki instructor alleged that he had been
narassed by a particular police officer after being issued with
three finfringement notices, each for 390, for “driving autside
separating Tines®. He had three witmesses fn his car Tto support
nis claim that he had overtaken within the broken white lines.
Whnen 1ssued with the notices, he asked the officer why he had not
been stopped after the first alleged infringement. He was told
that the officer could not catch mim, because he was too far
AWAY . The complainsnt believed that, if this were true, the
officer could not have been in a position to see the line marking
gn the road at the time of the alleged offence. The complaimant
maintained that the police officer disliked Forefign ski
instructors becaust he believed that they teok Jjobs away from
Australians. The complaint was declined by this Office, but a
copy was sent to the Internal Affairs Branch for its information.

The ki imnstructor contacted this OFFice some twelve months later
and safd that warrants had been issued, even though he had never
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recefved a summgns. As well, he did mot know what sction the
palice had taken about his complaint. The complaint was again
declined because ehe complainant could apply for & rehearing
under Section 100A of the Justices Act. However, im October 1985
this Office sought from the Police Department details of the
action taken by 1t, a: well as devails ef the procedure Ffor
hardling such matters. A reply was eventually recefved, but only
after a special letter from the Ombudiman to the Mimister 1n June
15986,

It wag evident that the Police ODepartment kept no record of
paiice officers the swbject of mipor complaints. In Fact, no
recards are kept wnless Ehe matter proceeds to formal
investigation, This means that when complaimes are declined,
concilifated or made the subject of prelimimary enguiries only
{some 75 per cent of a1l complaimes), mo record 1s kept of the
efficer the subject of complaint. An officer who had bean the
subfect of several minor complaints, the combined circumstances
of which might suggest that the offfcer would bensgfit from
copnselling, would remain unidentified. The (wmbudsman believes
that this 15 a deficiency; the Internal AFfairs Branch apparently
agrees, for fn July 1986 the Assistamt Commissioner [Internal
Affairs), Mr Shepherd, wrote:

As part of the Branch's move to a more pro-active role in
the prevention of complaints agafnst Police, | would Tike to
see actiian commenced alang the Tines indicated.
Unfortunately, the present manual recording systems iR uwse
do not easfly lend themselves to this., However, we are mow
fairly well advanced with plansisg Foar a computerided
records and statistical dinformation system within the
Branch. The fmput of additional fnformation regarding
complafnts which do not proceed to formal investigation will
be included in this system, and 1 plan that some Form of
follow-up actiom will be imtroduced once this system becomes
operatfonal, probably some timeé in the New Year.

This Office will be monitoring the implementation of this system.
Great care most be taken, however, to ensore that no fnference is
drawn merely from the number of complaints against a particular
polfce offifcer: Im some cases swch complaints might only mean
that the officer was doing his job effectively and well.
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9. High speed police pursuits

The Qmbudsman has noted increased public awareness of the dangers
of police dnvolvement 1in high speed pursuits. Complaints
received by the O0ffice hawe fncluded allegations of breaches of
the traffic regulations and dangerous driving; causing death and
injury by "pushing® the pursuwed person to the limit, resulting in
an eventwal cerash; fercing the pursued person off the road;
crashing of police vemnicies; and many "near misses” of wehicles
and perions.

One complaint described how & marked polfice Falcon sedan was
driven at high speed alomg Parramatta HRoad. The wvehicle's
revalwing blue 1ight was the enly means of warning, even though
it proceeded through a double intersection when the traffic lighe
was red against ft. A collision did not occur, maimly because
the noise of the harsh brakimg of the police car alerted the
driver of & wehi¢le crossing Parramatta Road and caused him to
stop to allow the police car to proceed.

It appears that the police car was on the way to premises someg
two kilometrées away. Palice believed there were persons they
wished to apprehend a4t the premises and the sirén wis not wied in
case those persons heard it and left before the police arrived.
This complaint wast Ffound to be sustained.

A father, whose son was killed fm a police chase Im a country
area, complaimed that his sonm wes “pushed to Ris death” by the
pursuing palice officer. After an fnvestigation, the Ombudsman
found this complaint not sustained. The police had chased the
car for 51X Eilometres to obtain the registration number. Whenm
the wehicle being purswed eventually callfded with a tree, the
police car was & considerable distance away.

knother youmg man was killed during a chase by police in a truck
when his wvenicle mounted the wedfan strip, Rit a tTraffic light
and owerturned. The car wad wnregistered and uAroadwarthy.
Allegations were wmade to the Coroner that the action of the
police fn driving close to the rear of the youmg man's car was

{nappropriate. The coroner said that he did not think that any
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blame could be passed on to the police. This matter is still
under investigatian.

Anather complainant wrote tThat, every year, numerous people are
k11led on the roads by speeding pelice cars. He considersd that
appeals by police fer safe driwing were empty 1f the police did
not abserve their own warnings. The complainant gave details of
two occasfans where police had drivén through & step sign, at
speed, in porsuit of motorists. On one of those occasions &
serfous crash resulted, but favestigation revealed that the
police aofficer involwed fm the crash had been reported for
disebeying the stop sfgn. Om the other occasion the offending
police officer had not been {dentified.

These and similar complaints have been fnvestigated by the Police
ODepartment and some have been relnavestigated by thiz Office. The
number and nature of such complaint: hazs prompted the Assistant
Commissfoner {Traffic] to issue the following instruction:

There has been an 1ncrease fm the number of crashes af
police wemicles engaged fn pursuits or whilst proceeding on
urgent duty, some resulting in death or serfous injury te
police and the public.

High speed pursuit deiving 1% to be comsidered am aption of
lTast résort and s to be ¢ngaged in only where there are no
other means of apprehension available and the gravity anmd
seripusness of the circumstances warrant such action.

Ho member will be criticised for terminating a pursuit in
circumstances where he  9r she believed there was
unreasonable danger to the officer or to the public.

Police instruction 26(25) outiimes the circumstances under
which police proceeding on urgent duty may travel im excess
of the speed Vimit, Emphasis 5 on "urgent duty' and wndue
risk must not be taken, as it is preferable that offenders
escape or an arrest be delayed rather tham the Vives of
police and members of the public be endamgered. To further
emphasise this instruction it 15 directed that:

The driver of a police wehigle when engaging on
pursufefurgent duty @aust Fforthwith notify the radio
operator of YEKG who will in twrn nAoetify tThe duty
operations fmspector. In cases where the inspector s
not established, the supervyising sergeant showld be
advizsed af the circumstanmces.

The duty operatiens Inspector or the seperviiing
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sergeant  should ¢lesely monfter the situation and
thauld circumstamces warrdnt direct that the pursuity
urgent duty be discontinued. These fnstructions do not
in any way 1ahibit the crew of the motor wvehicles
themselves termainating the pursuitfurgent duty.

1f pursuits are discontinued consideration should be
given to other alterpative methods to apprehend the
ef fender,

[n all eircumstances police engaged in pursulit/urgest
duty whan proceeding through intersections controlled
by traffic contrel signals, ‘Stop’ or '"Give Way' sigms
shall, in addition to providing the best practicable
warning, reduce speed or Stop momentarily as  the
devices reguire 2o a4 to ensure that all motorfists are
fully aware of their presence and the risk of coellisfian
ainimised,

The services of the police afr wing are to be utilised
where practicable parcicularly in prolonged pursuit/
urgent duty situations.

ks a general rule probatfonary constables should not
engage fm purswitsfurgent duty. Supérvising sergeants
should keep this carefully 1imn mind whem arranging
rostering of personnel,

At a general rule FLOO departmental trucks should not
be wied 1a pursuitfurgent duty.

[n any situation whereé contact canmot for any reason be
made with the duty operatfans inspectorS/supervising
sergeant then all police arg reminded that it is their
duty to comply with police imstructiom Z6(25) and as
far &5 possible ensure the safety of other road users.

80. Problems with warrants

A numbgr of people have complaimed that they have had warrants
guecuted on them where they were not the person in question, or
had patd the Fine but not kept records.

In ome case, two police offfcers attempted fn July 1983 to
gxecute & warrant resuwlting from a 1977 parking fine. The
conplainant had resided at the same address, and owned a car, for
five years. The delay in contacting ner could not be explained
becaute Tthere was no record of the movement of the warrant prior
to June 1983: it hed presumably remained filed at the Warrant
Index Unit wntil it was discovered in June L1983,
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In another matter, the complainant spent three days in gacl at
S1lverwater in April 1982 for what was supposed to be full
"atonement® for & number of parking offemces, yet fm 1985 hé was
served four warrants for convictions sustained in 1980 and April
1981. The complaimant considered 1t "a& gross outrage that old
warrants can be dug wp at will and served 6 me om the pretext
that the computer didnt show them up at the time®.

In &nother case, which became the subfect of a wrong conduct
report, the complainant was aware that his wife, following their
separatfon, had dncurred & number of parking fimes in a car
registered in Mis nameé. Heé wrote to the Department in 1981 to ask
whether there were fines outstamding; he received & letter signed
on behalf of the Secretary saying that théere were not. In
February 19B4 he satisfied three cutstamding warrénts. & month
Tater an attempt was made to serve upon him  additiona)
outstanding warrants, relating toe offences allegedly commiteed
betwesn 1975 and 1874, He then complained to the Ombudsman,
having written to the Secretary of the Department and receiwed mo
FESDOMEE. The complaimant had lived at che fame address for
efght years and could nor wunderstend why, 1f the warrants
existed, he had not been fnfarmed soaner.

It was established that in eight years the 1375 warrant had left
the Central Warrant Index on only ome occasion, in 1976. As for
the 1979 affemce, an vhsuccessful address search had been dome in
i98¢ and the warrant re-filed wuntil 1984, The Qabudsman
cansfdered that a delay of efght years before & wWarrant was
recycled was éxcessive and that, since the Department retained no
records of service past two years, 1t was wnreasonable to expect
of fenders to keep payment records up to twelve years [the length
of time an unezecuted warrant remains "alive®].

The problems associated with the warrant system werg rocognised
by the Police Oepartment, and in HMarch 1986 & fully computerised
warrant syitem was introdeced. The new system enables complete
records of warrant transactions to be permanently maintained. It
has an {mproved searching fonctfon and direct access tTa
Department of Moter Transport records, and this will enable
warrants ta be recycled every twelwe months.
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Pelfce have also beem told that, before charginmg a persom on
information from the computer records, they should ensure that
the warrant fs5 s5till available for execution, amd that a4t the
same time a thorpugh search of the system should be made to try
and finalise all outstandimg warrants.

This Office is pleased with the response by the Departmént to the
recommendations made as the result of the wrond conduct report.

Bl. HWeesd for iaterpreéteérs whem commitment warrants executed on
migramts

The Police Department has recognised the need for faterpréters
and has implemented procedures to ensure Tthat the wpfoertunate
experience of Mr L &nd the problems highlighted by Ris complaint
dp not FeCHT.

Hr L was amn unomployed pensioner who Spoke and read Greek, bBut
understoad Titele English. Om 13 July 1983 he received an
infringement notice which he did nmot pay. A suEmons wes issued
and, becawse me did not attend court, the matter was dealt with
in nis absence im March 1%84. He wasz Ffined 5100 plus costs of
£38. Becsuse the penalty was not pald, a warrant for Mr L's
arrest was fssued fa May 1984,

In June 1984 two police offfcers called at Mr L's home and told
his wife that he had to pay %513B. Hr L zent hizs wife to the
cowrt house, not realisimg that it was too late for the court to
ACEBPL The ROASY. At the court, his wife was told to pay the
money at Police Headguarters fm College Street, Sydney. an
4 July 1934 Mr L went to Police Headquarters to pay the money,
but the cashier's offfce was closed. He was directed by an
ateendant to place $90 (the amownt of the original infrimgement
noticel, together with the notice, in am envelope in the security
box. The money wat processed the next morning and the fact that
the fafringement notice was over eleven months old was not
detected by the cashier.




= 203 =

On 7 August 1984 the police again called at Mr L's home amd left
with his wife & message that he showld go to the Tacal poalice
statfen. HMr L did se. He was fingerprimted amd detafned, and
Tater was taken to Silverwater Prijon, where he stayed for fouwr
days. Mr L was ademant that he had informed the arresting police
that he had satisfied the finfrimgement notice. However, both
police officers safid that he had made no such protest, but had
"just shrugged his shoulders®,

[t seemed clear that, because of language problems, the police
af ficers had not understood what Mr L was trying to tell them.
The police should havwe obraimed am iaterpreter; had this besn
dome, the matter might have been clarified.

A efrcular has now been Tisued to all poelice saying that, if
communication problems exfst, an interpreter should Be engaged
when commitment warrants are served.

Palice have also been told that, where a person validly questions
4 warrant, the officer has & duty te clarify the matter. When
valid objections or representations have been made, police are to
withhold executien of the warrant and, where possible, attach a
copy of the represemtations to the warrant for future reference.
Wnen people are unable to satisfy commitment warramts, they are
to be informed of their right woe apply to & Chamber Magistrate
for time to pay, and be a)llowed a féew days in which mo apply.

Such procedures should go a YTomg way towards ensurimg that, where
a warrant is im dispute, no-one 15 unnecessarily detained or
suffers undue hardship er inconvenience.

B2. Felice Hart on Duety Unit

During the year three complaimts were received about the Palice
Pensions and Hurt on Duty Unit. The Unit's dutfes finclude
assessing claims made by police officers for medical expentes and
working time lost through Anjuries suffered at work or in
travelliing to or from work. The Unit operates wnder procedures

similar to those followed by workers compenzation Thiurers.
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A1l three complaints alleged delay by the Unit in assessing
elaims. 0One was from & chemist who, in filling prescriptions,
mad given credit to a police officer on the understanding That
the Police Department would pay the claims in due course. The
Police Department paid some of the accounts, but eventually
denfed 1iability for others totalling over $500; this was after a
delay of approximately one year,

During the investigatiom of the complaints, the Police Department
rewised the procedures of the Hurt on Duty Unit. The new
procedures were designed to eliminate delays and provide greater
informatfon on the status and assessment of claims to interested
parties. Having reviewed the new procedures of the Hurt on Duty
Unit, this Office belfeved that many of the problems had been
BYErCOME . Al three complaints were resolwed during
investigatian. In a Tetter to the Ombedsman, one of the
complafinants said:

OQur complaint s no longer one of an umpaid debt, rather a
request for an fimprovement 1in  fnternal administrative
procedures to  ensure & repetition of our frustrating
experience will not so readfily oecur.

This DOFfice was satisfifed that the Unit's procedures had been
significantly improved and, consequently, The investigation was
discontinued.

B3. Greath-tesiting locomotive drivers

Both the Labor Cowuncil of Mew South Wales and the Australian
Federated Union of Locomotive Enginemen (Hew South Wales
Division) made ceomplaints to the Ombudsman wnder the Police
Regulation {Allegations of Miscomduct] Act about the police
administratien of breathalyser tests to the drivers of
locomprives involved im fatal lewel crossing accidents.

The complaimamts argued that the breathalyser test should not be
wsed in the railways, but restricted to matters arisimg under the

Motor Traffic Act: the State Rail Authority had 1ts own rules
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abowt alcohol consumptiom by fts employees, and $6 it was Both
unnecessary and wnfafr to add to the distress of enginemen
involved dn  fatal accidents by subjecting cthem to the
breathalyser.

Clearly, emginemen fn charge of locomotives pulling huge loads
towards a level crossing at speed are in a different pasition
from motorists approaching intersections under the provisions of
the Motor Traffic Act and Regulations. In the accounts of two
tatal acefdents cited in the complaints, there sppeared to be no
way that che enginemen couwld mave avofded the tragedies that
gccurred, Whatever the cutcome of these matters, thére is no
doubt that accidents occur in which enginemen are blameless, and
that their distress, in any circumstances, can be profound.

simflarly, motorists may find themselves in tragic circumstances,
beyond their comtrol, 1in which others have Been killed oF
serfously injured, and their distress cam be no less prafound
than that suffered by locomotive drivers. The Motor Traffic Act
nevertheless says that all motorfsts are swubject to  the
breathalyser when driving a motor vekicle on a public street.

Commenting uwpon the {investigation of these complaints e the
Ombudsman, the Assistant Commfizssicner of Palice made the pafnt
that police attending fatal accidents arag obliged to give Full
and accurate information to the Coroner: 1n such circumsTances a
breath test can only benefit & person who has not been drinking.

Hevertheless, the definition of “motor vehicle®™ ia the Motor
Traffic Act specifically excludes amy wehicle used om & railway,
and the defimition of “public street® does not mention a railway
line. The Assistant Commissfoner thus concluded that members of
the Palice Force have no itatutory power o require traim drivers
t¢ undergo a Breathtest or breath analysis 1f their engines have
been involved fn aceidents.

The Assistant Commissiener fssued a circular advising police that
trafn drivers involved in collisfons at railway level cressings
are not to be subjected to breath tests and undertsok to roview
the pracedures and legislative provisions regarding accidents of
this nature.
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The Ombudiman foumd the complaimts by the Laboer Council and the
linfon futtained, because the police had adminfstered breath Tescs
to locomotive eaginemen without clearly established authority.
The DOmbudsman concurred 1in  the decision eof the Assistant
Commissioner ta revies the procedures and legislation, and made
that his recommendation.

At the time of the preparation of the Annual Report the Hinister
far Police and Emergency Services was awalting advice from the
Minister for Transport an the role of police at level cressing
accidents.

B4. Police raid on "Club BOF

Buring the early hours of 29 January 1983 police raided premizes
known as "Club B0* &t 19 Oxfard Street, Paddington. These
premises, freguented mainly by men, provided on one floor
facilities to watch televisfon and have refreshments. Special
Faciiities on amother Floor weére available for hemosexual
activity. At the time of the raid some 150 to 300 men were an
the premises,

During the raid police arrested four men for 1l1legal homosexual
affences. Police detaimed other patrons while they ebtained
their personal particulars. As a result, fourteen patrons were
conveyed in custody to Darlinghurst Police S5Statiom to determine
whether they wére wanted oA warrant.

The rafd gencrated some 50 complaints from the Privacy Committee,
the Coumnefl for Civil Liberties, the Gay counselling Service, the
Sydney University Students Representative Council, <the Gay
Teachers and Students Groups, six Members of Parlfament and
numerous patrons of the club. The complaimts, directed at the
polfce whe carried out the raid, concerned such things as
pnauthorised and {1legal enatry to the <lub, wnlawful arrest,
f11egal detention, assault, rudeness and fl1l1egal demands for the
personal particulars of patrons. The main complaints rélated to

111egal arrest and detention.
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The police investigatiom of the complaints, carried out by the
Internal Affairs Branch, concluded that none of the complaints
could be sustainmed. This wiew was accepted by senfor police
afffcers, who couwld find no evidence of wrong conduct an the part
af the palice.

The complaimamts to the Oebudsman were not satisfied thar the
findings of the Internal Affairs Branch were correct, and asked
the Ombudsman to reinvestigate the matter, DOuring May and June
1985 an finquiry was conducted by the Ombudimén, puriuant to
S5ectfon 1% of the Ombudsmam Act, imto the allegations against the
police; 22 patrons and 12 police officers were called as
witnesses.

During the inguiry the police investigatfiomn of the complafnts,
and the fubsequent assessment of 1t by semior police afficers,
came whder close scrutiny.

The Ombudsman {ssued nis fimal report on 1% September 1%86. The
pripcipal finding was that Detective Sergeant Parkinson, the
afficer fm charge of the rafd, mad acted fi@properly and
unlawfully dn directing his officers to detain withim the
confines of the club the owner, staff amd patrons of the club
other tham those four persons who were arrestéd on 4 charge of
conduct which was them illegal. The Ombudiman found the conduct
of the police contravened Police Rule Mo 3IL{TI(1), which
provides:

Frior to arrest, police have no Authority to exercise any
restraint whatever wupon a parson being questiomed or to
detain him fim any way, whether upon police premfses or
elsewnere, and such person is free to come and go as he
pleases.

The Ombudiman alse Found that police had 11legally arrested and
taken to Darlinghurit Polfce Station a number of patroms who were
subsequently found not to be the subject of existing warrants.
The Ombudsman had nmo difficulty i rejecting the palice case that
these persaons had gone wvoluntarily to the police sratfon. The
Dmbudsmen alse found swstained a number of allegations by patrons
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of the club that police mad treated them in a rude and aggressive
manner, linked 1im some cases to the police perception that the
persons concernsd were homosexwal,

The Ombudsman recommended that the police records of persons
unlawfully detained at "Club  BO0" be destroyed under the
superyision of representatives of the Privacy Commictes of MNew
South Wales. The Ombudsman also recommended that the Solicitor
far Public Prosecutions be requested by the Commissioner o
advise on the questfon of whether or not the police roquired a
warrant to enter premises such as "Club BO®, and that this adwice
be promulgated for the benefit of members of the Hew South Wales
Palice Force in dealing with similar sftuations fn the future.

The Ombudsman was critical of the manner in which the faitlal
fnvestigation of the complaint was carried owt by [nzpector Toms
of the Imternal Affairs Branch, and alzo of the supporting
opinfon given by Chief Inspector Sweeny of the Police Presecutimg
Branch, that police were justified im forming the impression of
voluntary co-operation by patrons. A5 the Ombudsman stated:

This conclusicn was reached despite, one would hawe thought,
abundant evidence suggestimg the CORLrary.

The Ombudsman was fimpressed by the frankness of some of tThe
junior police officers who gave evidence, in particular Constable
R A Longford amd Constable E L Willott. In hiz report, the
Ombudsman set out his criticism of the Intermal Affairs Branch
investigation of the complaint and the Police administration's
review of the results:

In his statement Constable R A Longford seems to  be
admiteing & situacion of mandatory detention. He stated,
"Constable Heys was directed to g6 te the stairs at the rear
of that floor to prevent people leaving by that exit a5 some
people had run out of that exft®™. Similarly, Constable
Willoer safd, “He {(Constable Lawson) ieaformed me that they
had arrested some men for indecent assawlts or something
similar amd to enture that nobody Teft the club at that
stage®. These statements: 46 hot support a contention that
patrons of the ¢lwb were co-operating with police whatever
Inspector Toms thought about the evidence from complaimants.

The evidence of patrons regarding both aspects are that They
werg detained ageinst their will and intimitated until they
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provided thefr personal particulars, Common Sense Supports
their contention. Lowld it ever seriously be considered
possible that some 150 - 300 wales, ensnared in premises
catering for 11legal homosexual actiwity, would willingly
velunteer to 1ine up and wait, for up to two or threée hours,
to provide police with their particulars 1Ff they had any
chafee. It §s Tudfcrous to suggest that they would do so.

It 15 so disappointing for this Office to find that not only
has [Inspector Toms reached coenclusfoant fAconsistent with
common semse, but that his comclusions have beeén accepted,
despite the evidence, by the Police Prosecuting Bramch, the
Internal Affairs Branch amd Deputy Commissiomer Perrinm.

This Office, pursuant to the provisions of the Police
Regulation [Allegacfens: of Hisconduct) A&ct, relies on the
integrity of police fmvestigations and the advice fendered
by the Commissiongr, it the procedures are carried out
within the spirit of the legislation, [ need do litele mere
than agree with the findings and proposals advanced by the
Commissioner.

The facts af this case were noet complex and my own
reinvestigation yielded Tittle evidence that would not have
been aveilable to Inspector Toms. It 1s, therefore, with
some frustration and disappointment, that [ conclude that
the findings of the Internal Affairs Branch report were at
pdds with the evidence then available and that the comments

af the police adminfstration om those findings were not
Jusvified.

85. Complaints of rudeness agaimst police officers

In one semsie, complafmets of rudeness against palice (or, indeesd,
against amy other public official} can be regarded as trivial and
mat properly the subject of investigation by the OFffice of the
Ombudsman. Ideally, of course, thiz type of complaimt s$hould be
dealt with inside the organisation., Sometimes, howewer, this 1%
nat done, and the complainant feels that 1t was a waste of time
complaining "to Cavsar about Cassar”. More detailed
investigacion sometimes shows that am official or & police
officer, 1in close contact with the public, #5 wnfitced by
temperament for such a role.

A regular source of tension and compladint 15 the f4sswimg by
highway patrel officers of Traffic Infringement Hotices.
Hotorists sometimes react aggressively, and highway patrol
officers must avoid becoming favelved fn am exchange of words
that cam, rightly or wrongly, be comstrued as rudeness. Im such
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cases this Office wsually does not require finvestigation, at
least until after the court proceedimgs relating te the alleged
traffic infringement. Sometimes, however, the detadl of a
complaint fs5 swch that the Ombudsman requires investigation by
the Commissioner of Police. Where there remains a substantial
conflict between the evidence of police and citizens, the
Ombudsman may even reinvestigate the matter. MNe more than one
day 1s uwsually required for such & reinvestigation.

The OFFice of the Ombudiman reinvestigates a few of these
complaines each year in order To demonstrate that citizens are
net entirely without remedy for complaimts against police
officers whe might be rude to them.

Matters Followed Up

B6. Delay im police investigatioms: need for statutory
amendment

Im the 1984-85 Apnual Report the [(mbudiman agalin commeénted on
frequent and extensiwve delays by poelice im completing the initial
investigation of complafinti. The Ombudsman recommerded that the
Act be amended to enable him to begin mis own fnvestigation 1f
police inwestigation had mot cencluded in, say, 90 days, or some
longer period agreed to by the Ombudsman and the Commissioner of
Police.

Delays fa police 1navestigations have contipued over tThe past
twelve months and the Ombudsman 3 gravely concernsd that these
delays are affecting the efficiency of investigations of
complaints against police. Two fnstances of serfous delay were
recently highlighted by the Ombudiman A rFeports to Parliament.

The Stewart Complaint

& complaint by Hr Legn Punch, then Member for Gloucester, on
behalf of Mr P Stesart alleged that Mr Stewart’s two blind sonms
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and twoa of their friends were assaulted by police at Central
Police Statiom, and that the oguide dog belonging to ome of
Mr Stedart®s sons had been mistreated. The fallowing is a
histery of the investigation.

17 dctober 1984 Complaint forwarded by the OFFice of the
Ombudsman to the Commissioner af Police,

10 January 1985 Ombudsman requests & progress Fepart on
invastigation.

23 Jamuary 1985 Pragress report received fndicatimg that
complaimants had beem interviewsd, but
not civiiian witnesses or police.

30 Jamuary 1985 Ombudsman received from Comafssioner

copies af statements made by
complainants.

19 April 1985 Further progress report received
imdicating difficulties 1im lofating
civilian witnesses, stating that twelwve
palice were te be iaterviewsd, and
anticipating that {dnvestigation could
not be completéed For & further three

mOATLhE .
9 July 1985 Request for further progress report.
22 August 1985 PFrogress report received, including

copies of statements from fowr civilian
witnesses and thirteen police witnesses.
Section Z26{(1) of the Act dnvoked in
relation ta this material, thus
preventing the Ombudsiman from releasing
it to the camplainant.

21 Rovember 198§ Further progress report received,

indicatimg that investigation complete
and that & submission to be prepared;
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the investigating officer also reported
that he had been transferred, that the
matter would have to Be atcended to in
canjunction with Divisional swpervisary
duties, and tThat he hoped that the
matter would be completed withim one

month.
31 Januwary 1986 Request for further progress report.
10 February 1988 Progress repart reéceived anticipating

that & full submission would be made
Within thres weeks.

75 March 1986 Final report under Section 24 received.

The investigatfon teok 17 months to complete and, as he moted in
the report to Parliament on 7 April 1986, the Ombudsman belfieves
that the fntervention of the Minister for Police was fRstrumental
in expediting the final stages of the police investigatiom. The
fFirst police officer was finterviewed on 1% June 1985, eight
manths after the complaint was referred to the Police Depariment.
The last witness was interviewed in Seprember 1985. A further
six months elapsed before a final report was recefived by the
Jabudsman .

Ia Ais report to Parliament the Dmbudsman sal1d:

The extraordinary delay by the Police Department fn
abtaining the seatements and in finalising the favestigation
is of great concern to the Ombudsman, The rolé of the
Ombudsman in the conduct of the imitial investigationm by tLhe
Police Department is very limized. The only power that the
Ombuydsmam has 1% te reguire the provision of reports and
other decuments and, even if these are provided, he is not
in & posfefen to release these to the complaimants if
section 26(1) of the Act 1s finvoked. While the pelice
investigation continues, all the Ombudsman can effectively
do 1s report the matter to Parliament when there % Such a
delay im the investigation. The Ombudsman has ng power 1o
ensure the expedition of anm finvestigation, other than by
bringing the matters to the attention of Parliament and the
public by way of a Special Report such as this.
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The Miles-McKinnon Complainmts

These complaints weére reéferred to fin the Ombudsman's 1%84-85

Annual Report.

In his report to Parliament on 7 April 1986, the Ombudsman set
out the follawing chronology of delay:

15 December 1964

30 January 198%

7 February 15985

February/March 1%85

19 March 1985

April LOBS

Constable 13t Class Miles makes a
detailed complaint ehrough Bi% seafor
officer to the Commissioner.

First finterview between Miles and an
investigator from Folice Internal

Affairs - breaks down for technical
rEssons.
Interview resumed - breaks dowsn when

Miles accuses 1investigator of havwing
been seen drinking with polfce the
fubject of coaplaint after  being
delegated the refponsibility Ffor the
imvestigation. Miles requests that the
Ombudsman be informed of the complaint.

Mites amd Mckinnom allegedly make
repeated requests that the Ombudsman be
informed of the complaint. Second
investigator, & Chief Superintendent
from outside the Intarmnal Affairs
Branch, appaimted.

Ombudsman®s Office informed by telephone
of the complaints.

Second fnvestfgator commences fnvesti=-
gation by servimg memorandums on many
pelfce from the Horth Shore  Area
directing them to s&t out what they Enow
about the numerous complaints  {this



17 April 1985

2% April 1535

29 May 1935
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firective Hemorandum later becomes a
subject of complaint}.

Miles amd MeEinmon attend the Ombuds-
man's ODfFice, HWiles submits & copy of
his ten=-page origimal complaint &nd his
records of Iatervies with the first
investigater (three pages and Seven
pages respectivelyl. McKinnoam submits a
thirty-one-page complaint and eleven
pages of associfated documents. They
submit to a tape-recorded interview with
officers of the Ombudsman, The Tran-
serfpr of which runs to twenty-elight
pages. Coincidentally, on the same day
the Ombudsman receives from the
Assistant Commissioner {Internal
Affairs] & copy of Miles' original
coaplaint and records of fnterviéw.

The Ombudsman writesi mo the Assistanmt
Commissfoner (Imternal Affairs] ques-
efoning the delay in the investigation
and weferring to allegations by Miles
amd McKinnon that:

{11 the second f{nvestigater, {in the
presence of a Deputy Commissioner,
threatened that §if amy Junior police
supported the allegations, they would be
charged for not having reported the
allegations soomer; and

[11) the secomnd favestigator's Directive
Memorandum wai improper.

Miles amd MHWckimnon submic to a tape=
recorded interview with offfcers of the
Ombudsman, the transcript of which rums
to sixty-nine pages. Miles also submits
& fifty-one-page statement and numerous

supparting documents.



T June 1985

14 June 1985

24 June 1985

B July 1985

23 July 1985
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The Assistant Commissfoner {Internal
Affairs) replies to  the Ombudsman's
Toatter of 29 April and encloses &
twenty-four-page report from the second
favestigator, directed at justifying his
iavestigative technique. The Assistant
Commissioner requests the COmbudsman's
perantssion  te  defer  investigatian
pending the resolution of & submission
te the Minister for Police "to establish
an [nguiry pursuant to Sectien 45 af the
Felfce  Hegulation tAllegations af
Hisconduce) Act®™. (Such an Inquiry fs
hald before the President of the Police
Tribuwnal and concerns matters relating
to discipline im the Police Force.)

The COmbudsman sends the Conmissioner
copies of all the material received or
created din  his Office amd reguires
trvestigation of the further complaints.

The Ombudsman also refuses consent to
defer {investigation becawse the nature
af the proposed Inguiry ha: nat been
revealed to him,

Deputy Commissfiomer Perrin writes to the
Ombudsman requesting deferral af
investigacian fnte all matters and
stating that the proposed Inquiry under
section 45 “relates to all grievances
neld by both Comstables™.

The Ombudsman consents to a ld-day
deferral and writes Toe the Minister
about the matter.

An officer of the Ombudsmam i1s informed
by telephone from Police Internal



1 August 1985

15 August 19BS

19-23 August 1985

12 Hovember 19485

13 December 1985

0 Janwary 1986

13 Jamuary 1986
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Affairs that a third investigator has
been appointed, a Superintendent from
outside the Internal Affaivs Bramch, and
that the Mimister has not replied to the
reqeest to convene an Inquiry.

The third iavestigator COmMmMEncEs
Tavestigation by serving uwpom Jjunior
police the same QDirective Memarandum
used by the secomd favestigatar.

The then MWinfster for Police, the
Honourable P T Amderson MP, consults the
Ombudsman of THE BALLEF.

Hiles and McKimnnon subjected to lengthy
interviews by the third investigator.

Ombudsman's Annual Report for the year
ended 10 June 1985 tabled in Parliament.
That Report contains strong criticism of
delays 1n investigating thisz matter.

The third finvestigatoer Submits his one-
hundred-and-forty-page repoart of his
fnvestigations fmte all but two of the
areas of complaint.

The report and associated papers are
sent toa the Ombudsman, The Assistant
Commissfoner [Internal Affairs] informs
the QOmbudsman that the papers relating
to certain aspects of the invesvigation
have besn sent to the Legal Advisings
and Police Appeals Section for advice,

The Ombudsman writes to the Commissioner
asking for reasoms for the invocation of
the confidencfality provisians and
requesting prierity be giwem to the
remaining matters.



26 February 1986

3 March 1986

10 March 1986

24 March 1986

26 March 1986
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The Ombpdsman again writes to the
Commissioner guestienimg the comtinuing
delay and séekfng details of further
progress and, particularly, the mRature
of the advice sought From the Legal
Advisings and Polfce Appeals Section.

bne of the Commissfoner's staff writes
to  the Ombudsmam informing him  that
fnvestigation dnta the &lleged cons-
piracy te pervért the course of fustice
(1984-85 AnAual Report topic 106) has
been completed with the exception of
interviews with the two wery senior
palice “0° and "E" whe were Gto be
interviewed by the Commissioner that
wWeRk .

Azsistant Commissioner Shepherd writes
ta the Ombudsman revaking Lhe
application of szeme of the confiden-
tiality provisions and promising nis
firal report of {investigations “in the
very near future®.

Clarification of the confidemtiality
question sent to the Ombudsman.

Further papers, fncluding a repert by
the Commissioner of Police mimself inte
allegations against other vwery sSsanior
police, recefved by the Oabudsman.

At rthe date om which he made his report to Parliament the
Ombudsman had not received a final report from the Commissioner

on the main aliegations,

45 reguired by Sectionm 24 af the Act,

nar had he received replies to his questions of 26 February 1986.
A final report was received on 21 May 1586.
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belay such as that outlined above not only compromises the
investigation, in that evidence may be lost, memories fade, and
witnesses disappear; it alse hampers the Ombudsman's power to
refnvestigate complaints. Indefinite delay in the police
investigation alse delays the commencement of any investigation
by the Ombudsman, Such a position s intolerable.

In the report to Parlisment, the Ombudsman referred to tThe
amendment which he had proposed to  the Police Regulation
[ATlegations of Misconduct] Act fin his L1984-85 Annwal Report.
The proposed amendment i35 as Follows:

268 Where the Commissioner has not concluded an
investigation within:

{a) a period of 90 days from the date of
notffication by the Dmbudsman pursuani to
Section 18[2); or

(k] such longer pericd as s agreed to by the
Commissiamer of Police and the Ombudsnman,

the Ombudsman may make the comduct to which the complaint
relates the subject of &n investigation under the Ombudsman
Act, 1974.

The Ombudsman noted that §n other places with similar legislation
the time period 5 much sherter, &g in Western Australis 42 days;
in Toronto, Canada, 40 days. The Ombudsman believes & time limic
of the order of 42 days would be totally unrealistic in Hew South
Wales and hes suggested a more comservative perfod with a proviso
for an agreed extension of time.

In a media release om 10 April 1986 the then Premier saild:

The Premier, Mr Weville Wran, and the Minfster for Pelice,
Mr Paciullo are sympathetic to the recommendations of the
Dmbudsman concerni ng time Timitations for palice
investigations of complaints against the police, as
contained in two report: tabled im Parliament today.

It 15 agreed that the legislation should be amended to
specify a period after which the Ombudsman could take over
the inquiry.

The period of 90 days suggested by the Ombudiman, however,

may be too short in the light of the experience of the
complexity of many c<ases which nave been the subject of
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investigation.

The actual period will be determined after further
discussion with tpe Commissioner of Police.

The Ombudsman welcomes the agreement of the then Premier to aménd
the Act to provide a time Vimit on police fnvestigations and w111
pursue this fssue as a matter of urgency.

In the meantime, the Dmbudiman has fndicated te the Commissioner
of Police and the Mimister for Police that, after the resumption
af Parliament 1n late September 1986, he will make special
reparts to Parliament im any individual matter where he believes
that there has been gross delay, contrary to the public interest.

87. Fossible seriows misconduct: four Section 33 reports:
update

Last year's Anpnual Report referred to four reports to the
Minister a&nd Commissioner wunder Section 33 of the Palice
Requlation (Allegations of Miscomduct) Act. This sectfan of the
Act provides that, where the Ombudsman 13 of the opinfon that a
member of the Police Force 15 or may be guilty of such misconduct
a5 may warrant dismissal, removal or punishment, he must report
this opinfom to the Minister for Police and the (ommissfoner of
Police, giving his reasons.

The first report arose out of a complaint that arson sguad
detectives solicited a bribe from the prime suspects In & case.
The (mbudsman's recommendation that evidence from the palice
investigaction should be put before am independent Tegal adviser,
to determineé whether or not <riminal or other proceedings should
be dnsrituted, was carried out By the Commissioner. The
Selicitor-General considered the police evidence and determined
that there was Insufficient evidence for proceedings against the
pelice to be instituted. HWo further action has been taken by the
Minister aor Commissioner following the Seliciter-General's
advice. The Ombudsman was unsuccessful 1n Ris many attempts 1o

obtaimn a copy of the Solicitor-General's opinfon; this 1%
referred to elsewhere in this Report.
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The second Sectiom 31 report srpse out of a reinvesctigavion of
palice actions during & drug raid fn & Horth Coast town and was
made 1in Kowember 1984, It was congidered that a DOetective
Sergeant may have made a deliberately false statement about the
incident. In Jamuary 1986 the Ombudsman asked the Commissioner
of Police 1f any actien was being taken on the report, and was
fnformaed by Eaecutive Chief Superintendent Pry that the matters
raised in the report had “been subject of extensive
investigatien®, and that he considered that <the Detective
Sergeant’s statement was not “deliberately false or made with any
sinister intent in mind". Execuefve Chief Superimtendent Pry
advised that mo further action would be taken fn the matter and
that the Minister had been advised accordingly.

The former Minfster for Polfce then advised the Ombudsman that he
was of the view that the macters rafsed in the report, and the
results of further investigatiens, might warramt consultation in
dug course. He belfeved that 1t would be more apprapriste to
consider the report fm conjunction with another matter cancerning
the same Detective Sergeant.

The third report concérmned a complaint that a police afficer nad
given false evidence in & Children’s Court about shoplifting
charges ageainst a juvemile. Im February 1986 the Oebudsman was
advised that, after his report had been considered by the
50lieitor for Puwblic Prosecutions, court actiom would be taken
against the polfce officer for “false swoaring®. The police
officer has been committed for trial.

The faurth report under Section 33 arose out of a relnvestigation
by the Ombudsman of an allegacien that a senfer police officer
had wilfully wsed a police venicle to damage anothér mator
vehicle, The report referred to the submizsien, by an
pnidentified police officer, of a false Government [nsurance
office "Report of Motor YWehicle Accident® form. The Ombudsman
recompended that the Commissionér urgently fnvestigate the origin
of the false form. In Decemher 1985 the Ombuodsman asked the
Loamissioner if any action had beem taken on this report. In
July 1986 the Ombudimen was advised that, because the officer who
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had submitted the False form could mot be Tdentified, despite the
efforts of handwriting experts, the inveseigating officer
beligved that there was no pofnt 4n sending the papers to
independent counsel, to determine whether there were grounds for
criminal or disciplinary proceedings.

B8, Complaints by Messrs Ainsworth and Vibert against specfal
Task Force

The 1984-85 Annual Eeport noted that the Ombudsman had completed
the first stage of his direct reinvestigation about ome of a
pultitude of complaints made on bemalf of Messrs L H Ainiwarth
and E P ¥ibert about two members of Police Task Force 2. That
complaint, made on & December 1983, was that two members of Task
Force 2, Sergeant MHanrahan and Deteéective Sergeant Clark, had
provided false finformation to the Commissioner of Police, Mr [
Abbart, amd to the them Teader of the Natiomal Party in New S0uth
Heles, Mr L Punch. The cemplaint arcse from & guestion asked in
Pariiament by Mr Pumch on 22 Hovember 1983 in these terms:

wess MHaz the Minister [for Police] ordered enquiries to
gstablish whether Assistamt Police Commissioners Jim Pyne
and Bob Day &nd a Mr Gordon Aldridge had Tunch with poker
machine imdestry Ffigures who weére then under police
favestigation? Does & diary seized by members of Police
Task Force Two show the lumch appointment with the Assistant
commissioners listed on Wednesday, Jume 23rd, last year?
What reasgns have been given by the Assistant Commissioners
far attending the lunchesm with poker machine magnate Len
Ainsworth, as indicated in his diary?

Im the course of the Ombudsman's fnquiry 1t was not denied by Tthe
twa police officers the subject of complaint that they gave
information about an emtry in Mr Alnsworth's diary to the
commissioner of Police amd alse mentfoned 1t in & discussion they
nad with members of the staff of Mr M Greiner, Leader of the Hew
South Wales Opposition, and of Mr A Peacock, then Leader of the
Federal Opposition. They denfed, however, that the information
they gave about the diary entry was False. When ssked why they
had discussions with outsiders and revealed the contents of the
diary entry, the police officers maintained that their
fnvestigations inte matters concerning Messrs Ainsworth and
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Vibert had been Anterfered with, They said that {improper
approaches had been made to them by persons, including palice
officers, acting on behalf of Messrs Ainsworth and Vibert, and
that this was of concern to them both im the publfc intersst and
from a personal point of view. They claimed that they went to
the staff of Leaders of the State and Federal Oppositions to seek
¢ kind of “"fnsurance®, and that the diary entry, viewed in the
conteéxt of the approaches that had been made to them, could be
seen as part of some web of corruption.

The Ombudsman®s fraquiry considered the fellowing matters:

(a] whether all or any of the facts relied wpon by the
palice officers were true;

(b} whether such facts as were found to be established in
that regard constituted either a partial or a complete defence of
the complaint; and

(e} whether, in the event that 1t was determined that such
facts were not exculpatory, they ought to be regarded as
nitigating circumstances relevant to the gquestion of what, if
any, action should be taken agaimst the police officers.

On 11 September 1985 a statement of provisfomal findings and
recommendations was forwarded to the complainants and police the
subject of complafnt. Subsequent to the issue of that statement,
advice was sent to the complainants, the police the iubject of
complaint and the Commissioner of Police. (Upom a request From
this OFFfce, counsel advised that other {nterested persons wWere
entitled to recefve copies of the statement, or parts of it -

{a) which contained adverse comment about them;

(b} in conmection with which they could be expected to be
able to provide information which might assist in the
investigation.

Parts only of the document were provided to iaterested parties on
11 amd 17 September 19B5.

After 11 September 1985 written amd oral comments and submissions
about the statement of provisiomal findimgs and recommendations
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were received from the complainants and other interested parties.
In addition, further evidence was given by variows people.

On T April 1986 proceedings were commpenced by Mr Aldridge against
the Dmbudiman 1n the Admimpistrative Divwision of the Supreme [ourt
of Mew %owth Wales. These proceedings were listed for hearing on
11 amd 12 September 1986. The Ombudsman was represented by Mr M
B Gleesen, QC, and Mr J C Campbell of counsel, instructed by
Messrs Ebsworth and Ebsworth. When the matter was called for
hearing on 11 September, Mr Aldridge, who was also represented by
Queen's Couwnsel, consented to a verdict im  favour of the
Ombudsman. The lTitigation delayed the conclusion of the matter.
The Ombudsman immediately sent a draft report to the Minister for
Palice. The report has now been made fFinal.

Having regard ta the resources of the Office of the (Qebupdiman
fnvolwed fn the fnvestigation, and 1im the public interest, the
nature of the complaint and the Ombudsman's conclusions shouwld be
S8t DUT.

In grder to umderstand the conclusions the Ombudsman reached it
it necessary o sSet out some of the background events RLhat,
according to Sergeant Hanrahan and Detective Sergeant Clark,
prompted them to act as they did. Among the events dealt with in
the Ombudsman's final report were the following:

The search of the Afnssworth premises onm 21 April 1982

At approximately 4.30 pm on 21 April 1982 a search warrant for Mr
Adnsworth's business premfses was executed by officers of Task
Farce 2. The polfce were accompanied on their raid by two
Queensland officers, Inspector Bradbury and Detective Inspoctor
Ingham. dther members of the rafding party included Sergeant
Hanramam and Detective Sergeant Clark.

When he Ffirst gave evidence at the Ombudsman's finquiry, Mr
Afaswarth said, ®I kmew they werds comfng ... I had & phone call
in the aftermnoon to say, 'The police are coming to arrest you;
¥ou better get out of there ... It's this Yibert business.” A
few minutes later the same person rang and safd, 'Clear owt your
safe ... they are coming to get you.'"
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Sergeant Hanrahan sald that whem he entered the offfce, Mesirs
Clareborough amd Fullertom [employees of Ainsworth) were present.
He said that “"from the gpanimg remarks it wes obvious to uws that
we wore pxpected and commént was made on ws having arrived later
than had beem originaliy expected”. MHe safid that Mr Clareborough
sald to Inspecter Bradbury, “You're From Quesnsland, &ren't
yout."

Sergeant Hanrahan safd that Wr Clarebarouwgh informed him that he
amd Afnsworth mad mad Tumch that day wicth Mr Jim Pyne {an
Assistant Commissiomer of Polficel, amd that Pyne had informed
them that police would be attending Ainsworth's offices about 4
pm that date, in <ompeny with twoe Queensland poelice, for the
purpose of conducting further searches of the premises.

Mr Clareborough im the evidence he first gave to the Ombudsman
denfed telling Sergeant Hanrahan that he had Tunched with Mre
Ainsworth and Assistant Commfssiomner Pyne that day. He safd that
Assistant Commissioner Pyne®s name was mot mentioned.

After a statement af provisioenal fimdings and recommendations was
issued by the Ombudiman, Mr Clareborough asked to be allowed to
give further evidence. Mr Clareborough safd that, upan
reflection, he now remembered that he had been present at a Tumch
attended by Assistant Commissioner Fyne om 21 April 1982, and
that they had briefly discussed the Afnsworth matter [following a
telephone conversation between Mr Aingworth and Mr Clareborowghl,

Mr Afnsworth, tao, gave further evidence, =aying that he now
recalled nawing a telephome conversatfiom with Mre Clareborough,
whoe was 4t & lunch attended by Assistant Commissioner Pyne.
Following oquestions by Mr Nicholas QC, counsel assistinmg the
Ombudsman, there appearsd to be twe discrepancies between the
evidence given by Mr Ainsworth and that given by Mr Clareborough.
Mr Ainsworth denfed that he knew that Assfitant Coemmissioner Pyne
wai attending the Jumch, and he demied that it was he who
expressly asked Mr Clareborough to take the matter of the
impending police raid up with Assiscant Commissioner Pyne,
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The alleged approach by Sergeant Lambert to Sergeant Hanrahan

Lergeant Robert Lambert 15 presently atvached to Lidcombe Palice
statfon. He knows Mr Ainsworth very well., He has also Emndwn
Sergeant Hanrahan for & long period. There 45 mo dispute that
sergeant Lambert telephoned Sergeant Hanrahan in relation to the
Ainsworth investigation.

Sergeant Hanrahan gave evidence that Sergeant Lambert had
indicated that He [(Hanrahan] should meet with Hr Afnsworth as it
would be "wereth [his] while®. Sergeant Lambert strongly deénfed
that any fmproper suggestion was made during the telephone
conversatian.

After the distribution of the statement of provisfonal Findings
and recommendations, Sergeant Lambert gave Ffurther evidence,
changing his statement on the guestion of whether Mr Adnsworth
had asked him to approach Sergeant Hanrahan. Sergeant Lambert
First told the Ombudsmam that Mr Afrsworth had asked him o make
am approach te Sergeant Hanrahan. In his further evidence
Sergeant Lambert emphasised that Hr ATnswarth had never asked Rim
Lo comtact Sergeant Hamrahan.

Sergeant HMamranan's last discussion with the Commissioner of
Palice on 15 September 1983

on 15 September 1983 Sergeant Hanrahan and anmother officer had a
meeting with the then Commfssioner of Police and a Deputy
Commissioner, Mr Ross. Sergeant Hanrshan gave evidence to the
Ombudsman that, at the conclusion of the discussion, Mr AbbotR
nad safd:

[ hope you have taken steps t6 protoct yoursell because [
don't tnink I will be able to look after you much longer.

Sergeant Hanrahan said that he was worried by this comment.

Mr Abbott was asked at the Sectien 1% hearing:

gmbudsman: Might you have given [Hanramam] & hint to
protect himself in some other way?



= 226 -

Abbott: Well, I wast dofng that along the 1ine, always,
you  know. Self-preservation, Took afger
yourself. And | was most concermed because |
think [ reached the stage then that it was time
that, and [ undertoosk and later did, arrange a
transfer from the Task Force to uniform at a
cauntry posting for his own self-preservation.

The Ombudsman comncluded that the discussions with the then
Conmissioner of Police on 15 September 1983 played a significant
part in Sergeant Hanrahan's decisfon, some four weeks later, to
meet staff of Leaders of the Opposition. Im the Dmbudiman®s view
the discupssion &t the mesting with Mr Abbott was & not
unreasonable factor for Sergeant Hanrahan to take fnto accoumt in
making that decisfan.

Conclusions anmd Recommendations

In any Ombudsman®s faquiry where there is a strongly disputed
issue of fact, guestions of credibility have to be reselved. In
this matter the guestion of the credibility of Sergeant Hanrahan
and Detective Sergeant Clark was strongly 1n issue. The
Ombudsman found both Sergeant Hanraham and Detective S5ergeant
Clark to be honest and very accurate witnesses,

The O(@Ebudsman did pot believe that Sergesnt Hanrahan would
concoct the notes recorded im his shorthand notebook (about the
diary entry of a lunch appotniment between Hessrs Afnsworth,
Pyme, Day and Aldridge]l or rewrite them to include the rFelevant
passage. He believed that the notes WErE taken
contemporanecusiy. Mr Alnsworth was a not wnimpressive witRess:
he was reladed, had charm and had Bouflt up & sweccessful
Australian enterprise able to engage im export competition.
Among other things, however, the Dmbudsman concluded that he had
not been given the Truth about the events of 21 April 1982, and
the further evidence ne heard confirmed that strong fimpression.
That evidence, while comfirming his provisiomal wiew of the
credibility of Sergeant Hanrahan and Detective Sergeant Clark,
Teft the Ombudsman with some disquiet as to the evidence of Mr
Ainsworth, and that of his supportfng withesses, aboue the
discussfon with Assistant Commissfioner Pyne on 21 April 1982,



= 227 =

The Ombudsman alse concluded that Mr Alnsworth was not entirely
frank as to his Eknowledge of the role befng played by Mr
Aldridge, the latter's recruftment by Mr Afnsworth's soliciteor,
and K13 own contact with him. The Ombudsman alsoc felt uneasy &t
the change im  Sergeant Lambert's evidence following his
ditscussfon with Mr Afnsworth and his selicitor as to whether Hr
Afnsworth had asked hRim to approach Sergeant Hanrahan. The
ombudsman preferred Sergeant Lambert's earlier ovidence thar MWr
Ainsworth had asked him te approach Sergeant Hanrahan.

During the fiagquiry, reference was made to a decisien of MWr K &
Hammond 5SM, the Deputy Chairmam of the Licensimg Couwrt, ©f an
application by Ainsworth Momimees Pty Limited For an Amusenment
Dealer's Licence &nd subtequent proceedings relating te the
Deputy Chairman's decizion. The Ombudsman fs aware That Hr
Hammond formed a different view of the credibility of Sergeant
Hanrahan and Mr Ainsworth, respectively. It is a matter for each
body carrying out an finsvestigatiom or finquiry to determine the
credibility of witnesses before 1%, The 1inquiry before the
Ombudsman had considerably more witnesses than were called to
give evidence before Mr Hammond on the issues discussed on pages
71-77 of the decisfon of the Licensing Court.

Takfrg fnte account these conclusions about the credibility of
witnesses im this matter, the Ombudsman, in his final report,
made the following Principal Comclusions:

1 In the course of this Report 1 have indicated certain
conclusions | mawe reached on the related tepics 1 have
considersed. [n this section [ set owt the principal
conclusions © mawe reached which lead to the findings I
am reguired to make wnder the Act.

Z. The complaint as formelated was that Sergesnt Hanrahan
and Detective Sergeant Clark supplied false information
to the former Commissioner of Polfce HWr C Abbott and
the then loader of the Matiomal Party Mr Pumch aboul an
alleged diary note of Mr Rinsworth.

3, [n my opinion for the reasons already glven Mr
Adnsworth did have a Blwe 1982 Collins diary in which
there appeared for a date that 15 now wnknown the
fallowing antry:

"Lunch Gordon Aldridge, Bob Day, Jim Pyne 12 @ d”.
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As | hawe fouwnd that such a diesry entry did exist the
prevision ef dinformation abowt 4t ta  the then
Compissioner of Police did not constitute the provisien
of false fnfermation and this part of the complaint s
mat sustained.

At no time did Sergeant Hanmrahan and Detective Sergeant
Clark meet Hr Pumch the them leader of the Hational

Party or any of nis staff. They did mot provide him
with any informatian.

it 1s <clear that on 17 MHevember 1983 18 the
circumstances Set out in this Report Sergeant Hanrahan
and Detective Sergeant Clark did mest with Messrs
Hooper a&nd Harper, staff of the leader of the Mew South
HWales Opposition, Mr Grelmer and Mr Kerr a member of
the staff of the Federal Opposicion leader, Mr Peacock.
It 15 alse clear that during the course of this memting
the twa police officers referréd to the entry they had
seen fn Mr AfRsworth's diary and their concern at its
apparent implications. [It was this information which
was passed by the Liberal Party staff to Mr Punch or
his staff and which with the addition of an erroneous
date by someane other than the two police officers
became the foundation of the guestion asked by Mr Punch
in Parliament on 22 November 1%83.)

Again, mo false information was provided by Sergeant
Harrahan &nd Detective Sergeant Clark te the Liberal
party staff they saw on 12 November 1983, However, in
the context of the complafint, the gquestion inevitably
arises whether they acted wrongly dn  providisg
information about the diary eptry to persons outside
the pelice force. It 1% necessary therefore to
comsider this fssue.

Sectfon 12 of the Police Regulation Act 1899 empowers
the Governor to make rules for the general government
and discipline of the Pelice Force.

The Police Rules, made pursuant to that power, include
the fallowing provisions:

5. A member of the Force ... shall treat all
information which comes to his knowledge in his
offictal capacity as strictly confidential, and on
no account without proper authority divelge 1t toe
ARyone.

£1. MWithout affectimg the generality of Rule 50,
@ member of the Force shall observe the strictest
secrecy in regard to departmental business, and i3
forbidden to communicate without proper authority
in amy way whatever To anfy périon outside the
Force any information in regard te Pelice or other
official public business conmected with his
duties, or which may come to his knosledge in the

performance of them.
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Im answer to the complafnt Sergeant Hamraham and
Detective Sergeant Clark have put forward & number af
incidents discussed in this Report which they contend,
showed atteapts to fnterfere with thelr ftnvestigations
by perseons acting om behalf of Hessrs Afnsworth and
Vibert (1mcluding police officars) and which Ted to the
agefon they evemtuwally took. In effect, they put this
farward by way of defence and alternatively by way of
extenuating circumstances Lo b consfidered in
determining what recommendations 1 shouwld make 1n
respect of their comduct.

I have reached the capclusion that Rules 50 and 51 are
absolute dn  Form and have the effect of law.
Accordingly, the conduct of Sergeant Hamrahan and
petective Sergeant Clark 1n giving fnformatfion to
Messr: Hooper, Harper and Kerr &5 to the contents of
the entry fn Mr Afmsworth®s diary which knowledge they
had obtained in their capacity as police offlcers was
“contrary to law" withfm Section 28(1)(a) of the Folice
Reguiation (Allegations of Misconduct] Acet 1878. [ am
accordingly compelled fa Taw to find that aspect of the
complaint sustained.

There remains the guestion of the recomméndations TRat
1 ought te make, For this purpose, [ consider | am
entitled to cake imco accowunt the incidents discussed
in this Report. Hormaliy, a finding that police
officers had disclosed dnfoarmatfon obtained 4n  the
course of their investigation te outsiders would lead
to a recommendation for disciplinary proceedinmgs. In
my vwiew the circumstances disclosed in evidénce and
discussed in topics in this report were exceptional. |
believe that taken im combination [fncluding the diary
encry itself) these circumstances reasonably gave rise
in the minds of Sergeant Hanreh&n and Detective
Sergeant Clark te a strong suspicion that powerful
forces (possibly fAcludimg some very senfor membaers of
the Hew South Wales Police Force) were ranged against
thefr inpvestigation. 1 believe that Seéergesant Hamrahan
and Detective Sergeant Clark were dedicated honest
police offfcers. In all the circumiténces, I propose
to recommend that no actioen showld be taken against
them.

Accordingly, the Ombudsman made the following Findings:

I find that part of the complaint which alleged that
Sergeant Hanrahan and Detective Sergeant Clark Supplied
information which was false to the then Commissioner of
PFolice to be not sustained.

I find that in supplying Messrs Hooper, Harper and Kerr
with true information abouwt & diary entry that had come
to their kmowledge as police wofficers they breached
Rutes 50 and 51 of the Rules made pursuant Eto the
Police Régulation Act 1899 and fin so doimg acted
"contrary to law®™ withism the meaning of Section
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Z28(1ifa)l of the Police Hegulation (Allegations of
Hisconduct) Act 19T7E. Te that extent I Find the
complaimt to be suztainmed.

The Ombudsman made two recommendations arisfng ouwt of those
findings: The flrit was:

Having regard to the matters set out under the heading
Principal Conclusions and elsewnere in this Report | make no
recommendation that anmy disciplimary or other action be
t?hen agatnst Sergeant Hanrahan and Detective Sergeant
Clark.

The Ombudsman also recommended:

As &  result of this Anvesctigation [  believe that
consideration should be givem to the advisability when
setting up a task force such as Task Force 2 of assigning to
1t an experienced lawyer Familiar with the criminal law.

89, Complaints by Constables Miles and McKinnon

The 1984-85 Annwal Report noted that twe police officers,
Constables Pawl Miles and Max McKimnon, had made numerous
complaints abowt the conduct of senior police, the majority of
them statfoned fa Sydney's Morth Shore area.

Their allegations included conserting with criminals, comspiracy
to pervert the course of justice, drunkenness on duty, failure to
avtend the scene of a seriows crime, disposal of police exhibits
prior ta the completion of & court case, wictimisation and
harassment of Juaier members of the Folice Force by senior
officers, misuse of the transfer system, indecorous behaviour,
mfsuse of paltice personnel and resources, dreiving while under the
influence of intoxicating liquor, avolding duty, fimproper
iavestigation by the Internal Affairs Branch, and fdncorrect
procedures for mandling af commitment warramts.

It teok thirteen months for the police investigation to reach the
Ombudsman's Office, apparently because:
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{1} The Detective Inspector assigned to investigate the
allegations was seen drinking 1n a wine bar with police he was
supposed to be imvestigating. A new fnvestigacing efficer had to
be appointed. Assistant Commissioner Shephnerd commented:

1 believe [the Detective Imspector] was indiscreer by
contiruing to socifalize with wvarfeus members of the Farce
attached to 25 Division after befng appointed to investigate
the allegations made by Constable Miles. I am satisfied
that his actions were not prompied by any sinister motive.

{11) Constables Miles and McKinnon, while in the office of a
former Deputy Commissioner with the newly appointed investigating
aofficer, were allegedly threatemed by these senfor police
officers, who attempted to influwence the complainants to withdraw
their complaints. 4 third dnvestigating officer had to be
appofnted. Assistant Commissfoner Shepherd commented:

In the case of the Chief Superintendent, | do not feel that
there is anything improper in his approach tao this fnquiry.

Assistamt Commissioner Shepherd made ne comment abowr the
appreach of the Deputy Commissioner to this interview.

When the investigation finally begean the fnvestigator frterviewed
awer four hundred witnesses, mostly police officers. Thirty
fssues were investigated amd of these, twenty-seven were found by
the police investigator to be “not switeined™; two were
cansidered “"sustained". HNo further action was recommended by the
palice investigator in any of these complaints. One ather aspect
of the coemplaint has not been fFimalised, because the police
afficer the subject of the complaint had been suspended and was
nat prepared to speak to the police inveseigator.

The majority of the complaints came within the Police Regulation
(A1Tegations of Misconduct) Act, but many grievances expressed by
Constable Miles and McEinmon were areas of “disciplime® rather
than “"conduct® fm terms of The Act.

Assistant Commissfoner Shepherd commented an the police
imnvestigation in & Tengthy Tetter in whith the Fallowing critical
gbservations were made:
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1 have noted your views on the calibre of the fnquiry as set
out in your sSpecfal repart to Parliament tabled on 10eh
April, 1985, Knilst [ do not necessarily agree that your
criticisms are warranted [ must admft that there are a
number of deficiencies ...

The favestigation officer on his own admission has not
pursued a1l avenwes of inguiry ...

Tha invescigatar did mnot examine nmecessary departmentcal
records Such &5 notebooks, diaries, occurrence pad entries,
which would have assisted mim im determinimg the truth or
atherwise of the complaints ...

ax: further enquiries should have been made 1n respect of
farrangements® at Chatswood Police Statiem regarding the
exgcution of commitment warrants, fsswed to members of the
police force and their Families ...

sne FEPOFLE or Statements should have been taken from a
police officer [(now retiredl amd a female parking patral
officer imn relation to the circumstances of their transfers

T

The Assistant Commissioner nevertheless felt that md good purpose
would be achieved im pursuing these matters. The Assistant
Commissfoner was of the epinion that only disciplimary action
could be taken 1f the matcers were found to be sustained.

The Ombudsman received the report on the police favestigation on
22 May 1986 and commenced a reinvestigation of one of the fisues
on 1 July 1986,

The Owbudsman discovered vthat, fn this single dssue, four
relevant pelice had mot beem {interviéwed derfng the police
investigation, These witResses have since been ifnterviewsd by
the Ombudsmanm and his seconded officers. The Ombudsman has
recently forwarded his steatement of provisiomal findings and
recommendations on this First ssue to interested parties and 13
awaiting comments and submissions.

The complainants are preparfng submissions toe the Ombudsman on
other aspects of the police inwestigation, and further
reinvestigation will take place.
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Q0. “Age tapes®™ and the Ombudsman

In the 1%64-3% Apnual Eeport the Ombudiman detailed the Ristory
of the investigation of complaints concerning the condact of
police officers who allegedly apd uwnlawfully Antercepted
telephone conversations. The Ombudsman referred to the fssue of
Letters Patent to His Honowr Mr Justice Stewart, by which the
Royal Commission of Inquiry inte Alleged Telephone Interceptions
was esvablished. The Ombudsman decided to defer the
fnvesvigation of the complaint made under the (mbudiman Act. IA
relation to  the complaints wnder the Police Regulation
iAlVegations of MWisconduct) Act, he suggested to the Commissioner
of PFolice that the leteer and spirit of the Act could best be
served by the Commissfomer providing to the Ombudsman, by way of
progress reports, copies of any material provided to the Royal
Commissioner,

The Ombudsman ook this action because he believes that ft A
comsonant with the role of the Ombudsman that, where a specialisc
body 1ike a Royal Commission is established to deal with a matter
which the Ombudsman 5 investigating, the Ombedsman should defer
his dnguiry uwatil after the work of the specialist body 1%
concluded. The Rayal Commissioner reported on 30 April 1986 and
his findimgs and recommendations fn Volume 1 of the Report
received extensive publicity.

The Ombudsman must now decide whether the investigations of the
complaints which have been made showld be resumed and, 1f so, the
future course of those investigationi. The Ombudsman®s concern
in these matters was stated elearly 1m his last Amnual Report
when, in relation to the system provided by the Police Regulation
tAltegations of Misconduct) Act, he safd:

This scheme envisages that the Ombudsmam in carrying
put his statutory duties will act as & guardian not
only of the frterests of an individual complainant but
of the public fnterest gemerally. it showld be borne
in mind that the obfect: of the legislatiom are not
necessarily the same a5 the terms of reference of the
Letters PFatent wnder which Mf Justice Stewart 6%
authorised to conduct his enguiry.
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In addition to the obvious matters of principle which are
involved, there are a number of practical and procedural 1ssues
te consider.

The first of these 1ssues 13 the effect of recommendations for
indemnities and undertakings made by Mr Justice Stewart on the
investigations with which the Ombudsman 45 concerned. The
Letters Patent autherised the Royal Commissioner to recommended
that 1ndemnities Ffrom prosecution be gramted to those police
officers involved 1a the &lleged wnlawful conduct amd whe co-
cperated in giving evidence to the Royal Commission. The Royal
Commissfoner was alse authorised to recomménd that undertakinmgs
be given by the Commissioner of Police, to those serving members
of the Pelice Force who co-operated in giving evidence, that
those officers would nmot Be subject to disciplinary hearinmgs.
The Dmbudsman has therefore writtén to the Conmonwealth and Hew
South Hales Attorneys-General and the MNew South Wales
Commissioner of Palice seeking details  of the  Hoyal
Copmissioner's recommendations and of any indemnities and
undertakings given,

A second fiiwe cdncerns Ehe custody of material tendered to, or
in the possession of the Royal Commission. Some of this material
was Furnished tTo the Royal Commission by the Commissioner of
Police, whe did not keep copies of the docoments. Mr Justice
Stewart declined, &t an early stage of his faquiry, to provide
copies of thiz material to the Commissioner of Police. This
material would obvwiously be relevant to the complaints with which
the Ombudsman 1s concerned. In his Report the Royal Commissiomer
recommended that custody of the saterial in the possession of the
Royal Commission should be vested fn the Natfonal Crime Authority
and suggested ways fmn which +this might be achieved. The
Ombudsman has sought advice from the Commonwealth Attorney-
General as to whether custody of the material has been vested in
the Authority and, 1§ so, whether the material can be made
avafilable to this Office.
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9]1. BRogdan ODstaszewski

The previgus Annual Report outlined the uncompleted
reinvestigation of complaints stemming from the deteacion of Mr
Bogdan Ostasrewski umder the [mtoxicated Persons AcCT. HF

Ostaszewski, & Polish migranmt, was discovéred 1n a coma im the
Wollongong police cells on the morning of 1 June 1985. He has
never emerged from that coma. He had been evicted Ffrom his
boarding house during the previous might and the poelice, called
to the scepe by a relative of the boarding houwse proprietar, had
detatned him as amn intoxicated person. The boarding house
proprietor and his som gave a history of falls suffered by Mr
Ostaszewsk! on the night of nis detention, fmcluding a fall from
a balceny. Inm addition to his head fmjury, Mr Ostaszewski had
suffered extensive bruising.

The Ombudsman's report an his reinvestigation has concluded that
there wa: mo evidence to suggest that polfce assaulted Mr
Drrasrewski. Advice which the Ombudsman obtained from Hr J4 R
punferd, GC, clearly fndicated that it was appropriate that the
police did not lay charges as a result of the fnjurfes sustained
by Mr Dstasiewski.

The Ombudsman safd that it was unfortumate that the falls
suffered by Mr Ostaszewski were not reported to the detaining
police, amd that the lack of competent and prompt forensic
investigation made it impossible to determine the causes of HWr
Ostaszewski's fnjurfes. Medical and other evidence, including
the opinien of the specialist neurosurgeon who gave expert advice
te the Ombudsman, supported the wiew that the head fnjury
probably resulted from Mr Ostaszewski’'s fall from the balcony of
the boarding house.

The Ombudsman found major deficiencies in the standard of care
and supervizion given to Mr Ostaszedsk! wnile he was fn the
Wollongong police cells. This arose partly from lack of training
of police offficers in recognising that persons were uwnconscious,
and partly from am inexplicable lack af Police Instructions for

monitoring the condition of f{mtoxicated detainees, who m®mus®
frequently be at medical risk; there are detailed (if not
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entirely ¢lear or adequate) Police Instructions about the care of
prisoners generally. The Ombudsman safd:

From this investigatien 1t appears manifest that the current
procedures for the housing amd swupervision of fintozicated
persens in police cells are quite inadeguate ... police are
chearged with the supervision and care of these persons ...
with imadequate procedures and mo appropriate training to
guide and infars EthEI]-

The Ombudsman stromgly criticised the police fmavestigatiom of the
circumstances surrounding Mr Ostaszewski's injurfes. He said
that, becavse of the prelfferation of remours about possible
police involvement fm Mr Ostaszewski's sustaining nis fnjuries,
the Police Internal Affairs Branch should immediately nave been
called in to finvestigate. In the event, 1t Became finvolved,
months later, after a front page article in the local paper
caused the Police Minister promptly to refer the matter to
Internal Affairs.

The Ombudsman particularly criticised the taking of statements
end reports by the leocal investigatars, who failed to submit all
possible witnesses wo searching questionfmg. The collectian of
forensic evidence, too, was inadequate. The Ombudsman gquestioned
the stamdard of training of “Scientific® polfce Tn Hew South
Wales, and the sSystem 1in this Starte for the collectian and
enalysis of forensic evidence: a "Sclentific® police officer
sttached to the Intermal Affairs team had fidentified a large
bedsore as a brufse.

The Ombudsman also criticised the standard of legal advice given
the Imtermal Affairs finvestigatfon by the Police Prosecuting
Branch, amd said that 4t fell far shert of the standards reqeirad
by competent legal practice. In particwlar, he criticlized the
failure of the Bramch to 2ét dut the material on which the advice
was based ond {ts failure te discuss the relevant law in a
COmMpPELERL wWAY.

The Ombudsman recommended that working parties review the systems
for the housing and treatment of “at risk™ fintoxicated persons
detained by police, the collecting amd processing of forensic
evidence fm Mew South Wales, and the Police Rules and
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Instructions im  these areas, He alse recommended interim
smendments to the Police Instructioms 50 that those concerning
the treatment of 111 or injured prisoners apply to 111 or injured
intoxfcated persons. Other recommendations were that there
should be asutomatic Interns] Affairs fAvestigations when perioms
are delivered serfously 111 or injured from police custoedy, and
that competent and gualified legal support should be made readily
available to police investigators.

92, Meaningless progress reports

The 1984-85 Apnual Report moted that progress reports from the
Internal Affairs GBranch "often show no  progress s the
investigation®. There has been & Change: Pprogress reporti now
convey 1ittle useful information at all. Becsuse the Ombudsman
belioves that he should kEeep complainants informed of progress in
the finavestigation of their complaimts, he wusually sends them
copies of progress reports Trom the Internal Affalrs Branmch.

At one time progress reports uwsually comprised copies of Internal
Affairs Branch memorandums, for example:

The Detectiwe Superintendent
POLICE IMTERMAL AFFAIRS BRAMCH

Complafint by Mr alleging what PFolice Ffabricatea
evidence against him regarding a murder charge.
- - i
PROGRESS REPORT
In relation to the complaint by Mr ., owing to the

current workload this fngquiry has not yet been commenced.

1t i5 anticipated that this inquiry will be commenced the
week ttarting 14 April, 1985
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Perhaps the OFffice of the Ombudsman could be notified
accardingly.

Detective Senfor Constable
Police Intermal Affairs Branch
10 April, 1985

(This report referred ta a complaint sent by the Ombudsman to the
Commissioner of Police on 14 February 1985 = finvestigatfon
eventually commenced on 16 April.)

Frogress reports were supposed to be made regularly, but oftenm
were not, amd this Office spent a great deal of time pursuing
them,

In April 1988, without consultation with the Ombudsman, the
internal Affairs Branch introduced a new system of fdnternal
pProgress reports, which were intended also to be sent to the
Ombudsman. Each menth Internal Affairs fnvestigators filled in
Torms about each finvestigation. The revized progress reparts
were oftem confusing to complaimants, and frequently meant
Tittle; for example:

PERSONS INTERVIEWED SIMCE LAST PROGRESS REPORT (Includin
Folice] et A5 TROSHESS REPORT iincluding

l+-----lIlI-l+l+l-rlrIIIIIlI-l+-|+--r--|-------a+.|.|...|..-|......+||...|.

l'llllll'1I‘l+l'rlllllalal.a|.|r.-|..|.g-g-a.l.qr-...p....a..gl.qp-.p.r..

IIIIII|-l+l+l'|'lllllIl--‘-'+'|'|'l'|'lllll-l-'l'l‘lll'rl'rlllllld.ll.lq..-p.qll

HUMBER OF PERSONS STILL TO BE INTERYIEWED fIncluding Police)
Five

'|IIIII‘F-II'lrl'rl'|lIIIl.lLaq..-'.-r.-.--aqud|--|r.-..---IJ|.-||--||-.-|-.'|

DEFERRAL /OTHER

Applied faor: YES/HD DATE ¢ APFROVED : YES/ND
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RELATED COURT MATTERS STATUS K11
Court

For plea/mention/hearing
Date:

ATTACHMENTS Hil

SECTION 26(1) RECOMMEMDATIOMS Wil
Oocument :
Reason :

Period :

REASOM FOE DELAY

Backlog of inguiries on other investigative matters

ARTICIPATED DATE OF COMPLETION

Mot kEmown at this stage.
AT g r e U,

Iavestigating Officer
POLICE INTERNAL AFFAIRS
BRANCH

bate : 2.5.86

(A nuaber of these .reports often arrived from the same
investigator, all alike, all saying that investigation was
delayed because of workload.]

In August 1986, yet another change was made: each Internal
Affairs dinvestigator fs now finterviewed by one of the
typerintendents at the Bramch, who Rthen prepares a report; 3et
aut below 15 the first page of one such report, which ram to four
pages and dealt with sixteen fnvestigations:
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COMPLAINANT FILE WUHBEE DHBUDZMANS FILE NO

RECEIVED PIAB 473786
PRESENT POSITION
ETeven civilian witmesses seen. About
25 more civilifan witnesses at

and -« Four Police will be inter-
viewed, Ko anticipated date of
completion cam be given. Unchanged

since report of 23 July, 1986.

COMPLAINANT FILE RUMBER OHMBUDSMANS FILE WO

RECEIVED PIAB 15/11/85

PRESENT POSITION

Uriginal invastigation completed.
Awaiting Cowrt transcripts. Further
copplaints recefved which necessitates
further trip to . Cannot
provide completion date. Unchanged
since 23 July, 19486,

COMPLATIMANT FILE HUMBER QHMBUDSHANS FILE WO

RECEIYED PIAB 1S11/85
PRESEMT POSITIODN
Cempleted, Application made for
deferrment (sic] on 18/8/686.

COMPLATIMANT FILE HUMBER OHMBUDSHANS FILE MO

RECEIYED PIAR 23/7/85
FPRESEMT POSITION
Iii111ng papeErs from tomplainants
solicitor and alse transcripts from
Tower Cowrt. 3ince last progress report
a further complaint received wia the
Ombudsmans Office. Five of 5ix Police
interviewed, Remaining afticer,
Det. on Extended Leave in
until late October, 1986, Wil  be
finalised late Movemher, 1986 if
transcripts etc, are received.

These reports, too, meant relatively little and often arrived

late. The staff of this Office thus developed the practice of
telephoning the [Intérnal Affafrs fAvestigators perionally ta
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discuss progress. The police imvestigators seemed to like the
practice, but some members of the Internal Affairs B8ranch
Administration did not approve of {ft; they said that all
telephone reguests: for progress reports should be made to certafin
"contact officers™ at the Branch.

These contact officers are uwsually performing clerical duties;
they have Tittle knowledge of, or conmection with investigations,
and are rarely able to provide any wseful fnfermation asbout them.
Bestricting telephane comtact with the Internal Affairs Branch to
comaunication with these officers wnduly reduces the amount of
information available to the Ombudiman. Whether or not that was
the fintentian af the Iateérnal Affairs Administration, the
Ombudsman strangly objected to 1t and hes directed his staff to
continue, 1in appropriate circumstances, to telephone Internal
Affairs investigators direct.

it 15 ludicrous, when the Ombudsman has & Ffunctiom wnder the
loegislation to make progress reports to complainants, to restrict
fn these ways the amgunt of information he 13 able to include in
those FEpOrts.

93. Problems with the Inatoxfcated Persons Act

The detention of citizemns wnder the [ntoxicated Persons AcCt has
again produced & number of complaints. The main causes of these
corplaints were set out in the 1934-85 Annual Report. Complaints
deale with this year included:

1. The Ombudsman sustained a complaint by an elderly
diabetic who was detained as an fntoxfcated persom whem he was
suffering from & hypoglycaemic weaction, oven though & card in
his wallet and his medical bracelet identified his disability.

2. The DOmbudsman sustained & complaime that a solicitor
from the Western Aborfginal Legal Service was wrongly detained as
an intoxicated person after an altercation with & police afficer;
the solfciter had attempted to secure the release from police
custody of teo Aborfgimal people detained wnder the Act.
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a, Police im a north-westérn town detained two Aboriginal
peeple wnder the Act. The Ombudsman conclided that one was not
intoxicated to the required degree, amnd neither was behaving f1m
the disgrdeérly manner relied on te Justify detention. The
Onbudsman believed that there were two pni:iﬁlg reasans for the
detention: to reduce what the polfce thought was the possibiliey
of more “"riots® fm the town; or becawse the more senior officer
was tryfing to demonstrate to his junior, who was new 1A the town,
an "appropriste” style of policing for the area. This complaint
and fes results are referred to in more detadl in the Case Hotes
section of this Annual Report.

The Ombudsman had earlier recommended that police rules be
chamged to require palice to inform 1imtoxicated persons im
deteation that they are entftled to make a telephone call to a
relative or friend, or to have one made on their bemalf,

In MNoveaber 1985 the Intoxfcated Persons [Amendment] Bct was
assemted to. It provides that:

Where an dintoxicated person 15 deteined under this Act at
any proclatmed place, dncluding a palice station, the
intoxicated persan =

al shall be informed ... that & responsible person who 1s
wWilling {mmediately to wundertake the care of the
intoxicated person may secure the intoxicated person’s
release; and

b shall be given & reasonable opportunity to comtact a
persan who 15 a friend or a relative for the purpose aof
securing the release of the fntoxicated person TAte the
care of the responsible person.

This fnftfative of the former Minister for Police, the Hom P T
Anderson, was most welcome, It should reduce complaints by
citizens detafined undeér the Act that they were refused the
opportumity té ¢ontact somoone who could undertake their care and
secure their release.

The Commissioner of Police has recently agreed to recommendations
made by the Ombudsman that & publicity coempaign about the
Intoxicated Persoms Act be conducted and that a poster outlining
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citizens' rights undér the Act Be ditplayed in polifce stations
and other appropriate places. A programme of police lectures onm
the legislacfon, commenced on the Ombudiman's recommendation,
will raise the awaremess of both police amd citfzens about
citizens' rights umder the Intoxicated Persons Act.

Anather initfative fm this ares was prompted by the Disbetic
Association of Mew South Wales:; fellowing repreésentationi by the
President of the Association, the Polfce Department has agreed to
issue to all police statfons & poster prepared by the Association
entitled “Not Drunk. He 13 a Diabetic®.

94. Inadequate penalties fimposed by Commissfoner fTor police
misconduct

In the 1984=E5 Annwal Report the Ombudsman expressed concern that
monetary pemalties fmposed by the Commissfoner of Police on
palice officers found guilty of “misconduct” and other serious
charges did not always reflect the seriousness of the offences.
He Nisted a nwmber of cases fm which fines dmposed by the
Commissfoner were manifestly finadequate. Im one case a polfce
officer was fined only 5100 for approaching & federal policeman,
soeking to fnfluence am fnvestigation of an immigration racket.

The Ombudsman described the monetary penalties imposed in this
and other cases asx "derisory and out of line with community
standards®; penalties should reflect the serfousness of charges.

Puring the 1last year a police officer was found guiley of
misconduct after conveying private and defamatory finformation
about the complainent to & department store credit officer. The
officer was fined $50. The Ombudsman recommended again That
monetary penalties imposed by the Police Commissfoner should be
reviewed in terms of the serfousness of the offence amd fn line
wWith current values. The ithen Deputy Commissioner
(Administration), Mr J § Porrin, refused tTo accept this
recommendation, but said that he would “bear fin mind® the

Ombudsman's views.
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In amother case a police officer was fined 550 For neglecet of
duty. The officer failed to record the statement of am alleged
witness to & motor wehicle eccident, had failed to obtain
statements from two witnesses, and had fafled to record all
relevant decafls of skid marks, the position of the vehicles, and
road markings. As a result of the offifcer's neglect, civil
Titigation ensued, amnd the complaimant dncurred osxpentes of
$2,%00. These expenses were later reimbursed, on the Ombudsman‘s
recommendation, by the Police Oepartment. The Ombudsman
recommended yer agalim that Uthe monetary ponalty be reviewed.
The Assistant Commissioner (Internal AfFfairs), Mr B C Shepherd,
replied:

[t §s advised that yowr comments, expressed in that Report
az well as your 1984785 Anmpwal Report, concerning the
imposition of monetary penalties for Departmental charges
afnitted or foumd proved, have been noted.

Obviously, this Department's practice of consfdering each
Such matter on its merits should contimue. However, YoOur
view that any fine fimposed should adeguately reflect the
degree of seriousmess of the offence 1mvolved, will be borne
in mind on all such cccasfons.

The Commlssioner of Police Tater informed the Ombudsman:

ase | am pregently rosssessing policy associated with the
imposition of penalties in order to fncrease these pepalties
and meighten the deterrent effect.

The Ombudsman welcomes this decisiom by the Commissioner, and
will ¢lesely monitor its resultis.

95. Legal opimions of Crown Law offficers: no need for secrecy
with Ombudiman

Last year's Ampnual Report referred to the difficulty that has
arisen where a Department wnder fnvestigation seeks the opinion,
often at the Ombudiman's suggestion, of officers such as the
Crown Soliciter, Crowm Counsel, or Solicitor General, on such
gquestions as whether there 15 sufficient evidence to prefer
criminal charges, or to teake disciplinary procesdings. The
fssues raised by the two cagses discussed im Vast year's Annuwal
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Report continued to be the subject of correspondence betdean the
gmbudsman and the Attorney-General.

Following the Attorney-General's suggestion to the Dmbudsman in
August 1985 that alternative procedures would have to be devised
in these matters, 4 Reéview Committee, comprisiag officers from
the Attorney-General's, Premier's and Police Departments,
reviewsd the guidelines for prosecuting alleged criminal offences
by poliee afficers. The Ombudsiman was asked to com@mgnt an the
Review Committee's conclusfons.

Before commenting, the Ombudiman wrote to the Atterney-General:

Basically, I wish to aveid the costly situstion where I make
a recommendation for disciplinary or criminal proceedings to
be taken against a poliece offficer the subject of complaint
to this Office, that [ hmave to obtain an cpinion from
independent counsel anmd amnéx it to my repoert. In view of
the limftation: to which you refer on making available to me
copies of advice givem by the Solicitor General, it may be
possible that im such cases | can recommond Tto the
Commissioner of Police that advice be obtained from some
pther designated Crown officer or officers whose advice will
not be subject to the seme restrictions and a copy of whose
advice c¢am be provided to me.

Or 31 Januwary 1986 the Ombudsman wrote to the Minister for Palice
in the following Termi:

& primary concern of this Offfce s that in complafints under
the Police Regulation (Allegations of Misconduct) Act or
under the Ombudsman Aet, the Ombudiman should receive copies
of all legal advice which determines whether charges are
laid or not. Following discussion with MWr Roach, the
talicitar for Public Prosecutions, and after further
consideration [ propose that a new paragraph 7 be added to
the guidelines. KA copy of The proposed new paragraph T 13
anmeded.

The snort effect of the proposal is that the Commissioner s
placed under an obligatfon to forward to the Ombudsman
copies of advisings and wopinfans received by the Com-
pissioner from the Solicitor for Public Prosecutions and
Crawn Advocate in amy matter where & complaint §s being
favestigated wnder the Police Regulation (Allegatiens of
Misconduct] Act or Ombudsman Act. As indicated inm T(f)}, the
Commissfoner will be able to avail nimself of the provisions
of Section 26[1) of the Police Regulation (Allegatiens of
Misconduct] Act 1f he belfeves 1t to be in the public
interest to preclude publication by the Ombudsman aof
documents sent te him.



- 2AE =

The suggestion made in this Tereer i5 & solutiom to a
problem that | have Bbeen gqrappling with for some time and
wnich is referred te 1m our Anpual Report. Im short, 11 the
above proposal 15 not kcceptable, the only alternavive open
to this OfFice following a re-investigation in whichk fr is
thuu;ht there may well be grounds fer & prosecution 15 to
brief private counsel dfrect to advise whether proceedings
should be brought.

It this advice i3 in the affirmative then the recommendatian
made im my report would be that proceedings should be
browght agafnst the police officer{s) concerned and tThe
apinfon of counsel! would be anmexed. Im the event of the
Commissiorer, om the adwice of the Saliciter For Public
Prosecutions or Crown Advocate, takimg a different wiew of
the matter it would have to be resolved by my applying to
the Palice Tribunal and seeking, under sub-section 6§ of
Lection 30, a direction From the Tribunal that & criminal
charge be lafd. This alternative has the disadvantage that
it 18 more costly and more confrontatfonal, which 1s
undesirable. if I &m assured, by the adoption of the
procedure set owt in my suggestied addicvional paragraph 7 of
the Guidelines, that the Commissioner will supply full
copfes of the opimions of the Solficiter for Public
Prosecutions te me, then my recoameéndation fm any such case
would simply be that [ recommend that ®he Commissioner
obtain the advice of the Soliciter for Public Prosecutions
and act upon that advice or upon any subseguent advice from
the Crown Advocate.

I seek your wrgent comsfderation.

The new paragraph which the Ombudsman suggested be added to the
guidelines reads;

T. Where the reference to the Solfciter Ffar Puoblic
Prosecutiont arizes 1fn connectian with & complaimt the
subject of investigation wnder the FPolice HRegulation
[A11egations of Misconduct) Act, (978 as amended, or wnder
th|1 Ombudsman Act, 1974, the following provisiens will
apply.=

al At the same time the Commissioner causes the papers to
be forwarded to the Solicitor for Public Prosecutions
the Commissioner shall forward to the Ombudsman a copy
of his letter to the Solicitor for Public Prosecutions
and all documents Forwarded to the Selicitar for Public
Prosecutions.

-} The Commissioner shall send to the Ombudsman copfes of
all further correspondence betweem any officer of the
Palfce Department and the Seliciter for Public
Prosecutions relating to the matter im respect of which
advice is being sought.

cl In motifying the Commissicner of hig recommendations,
the Selicitor far Fublic Prosecutions will forward ta
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the Commissiomer & full copy of a1l advisings or
opinfons on which his recommendations are based.

dah Upon receipt af the recommendations from the Solicitor
far Fublic Prosecutions the Commissioner shall
forthwith send to the Ombuodiman & capy of the letter
setting out the recommendations and all advisings anmd
opinians supplied by the Lolicitar far Publfc
Prosecutfons pursuwant to 7(c) above.

el Where the Commfzifomeér does npot agree  wWith  the
recommendations of the soelicitor for Public
Prosecutions and the Solicitor for Publi¢ Prosecutions
refers the matter te the Crown Advecate for further
advice, the Commissioner shall farward to the Ombudsman
a copy of mis letter to the Solicicer for Public
Prosecutfons. Upen receipt of the advice of the Crown
Advocate, the Selfciter For Public Preosecutions shall
forward & full copy of that advice to the Commissioner
wha in turn will forward a full copy of the advice to
the Ombudsman.

[ If he belfeves the public fnterest requires it, the
Commissfaner may invoke the provisions of Section 26(1)
af the Police Regulatien (Allegatfoms of Misconduct)
fct to preclude publicatien by the Ombudsman of
decuyments Sént to Rim.

Omn 10 February 1986 the Solicitor for Public Prosecutions and
Clerk of the Peace, who had received & copy of the Ombudsman's
Tetter of 31 January to the Minister for Police, wrote ©o The
Onmbudsman:

I refer to your letter of 31 Janvary last under cover of
which you forwarded to me a capy of your draft paragraph 7.

Tour draft paragraphs 7{c) and 7(d] present difficulties im
that [ do mot make available to the Commissiomer copies af
advisings or opinfons: uponm which any recosméndstions are
based., [f advice from counsel has been obtained in addition
te my own officer's opimion, that 13 simply paraphrased, if
any specific reference is made to fr at all, in my letter of
recommendation to the Compissioner. [Indeed, such additional
advice sought may simply be by way of an informal reference
ko & Crown Prosecutor with an equally informal response.
This procedure f3 consistent with the exfisting guidelines
and with the proposed amendments wherein [ am  simply
reguired to make a recommendatiom to the Commissianer.

similarly, im respect to your draft paragraph Tiel, any
documented advice obtained frem the Crown Advocate is not
forwarded by me to the Commissioner. Im practice I simply
indicate in my response to the Commissioner the view held by
the Crown Advocate.

I note that im your letter to the Minister for Police and
Emergency Services you express approval of a sitwation in
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which you are swpplied with “"full coepies of the opinmions of
the Solicitor for Public Prosecutions® amd iFf that be the
case, your recommendatiom to the Commissioner would simply
be that he obtain my &dvice or the subseguent adwice of the
Crown Advocate, and &ct wpon 1t.

As [ indicated durimg owr recent wmeeting, I have no
objection to the Commissfoner of Police providing to you a
copy of any recommendation received from this Office
concerning the guestion of crimimal proceedimgs agaimst a
pelice officer. It nevertheless remains  for the
Commissfoner, a5 my cliemt tTo concur and actually provide
the material yow seek.

On 3 July 1986 the Minister for Police wrote To the Ombudsman in
response to his letter of 31 January E986. The Hinister said:

After careful censideration amd having regard to advice 1
hawe recefved from the Atterney-General, [ regret 1 am nmat
able to agree to the addition of a new paragraph 7 to the
guidelines.

Given the Minister's response dim  this matter, the only
alterpative left to the Ombudsman is5 that which he Fforeshadowed
in his letter of 31 Janvary 1986 ve the Minister:; that 1s, to
brief private counsel for advice about passible proceedings.

96. Delays in providing court transcripts

In the 1384-85 Annoal Report the Ombudsman referred to long
deleys in obtaining transcripts of court proceedinmgs relevani 1o
investigations of complaints about police. Sweh complaints are
first finvestigated by the Police Department and, at that stage,
the Ombudsman has no awthority to obtaim the transcripts directly
from the court.

The Ombudsman has on several recent occasions referred these
delays to the Attorney-General. The Deputy Secretary of the
Attorney-Goeneral"s Department had said that approximately 1300
applications for transcripts were receiwved each morth ac the
eleven tramscriprion centres. These transcripts involved some
2,300 hours of recorded time, or about 11,500 howrs of typing
time. The Deputy Secretary safd that the Fallewing priority
arder had been established to deal with applications:
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(1] where persen coamitted for trial and 45 in custody;
{11) where person committed for trisl and is an bail;
(i{i) appeal where appellant 5 in custody;

fiv]l eppeal where appellant i5 onm bail;

{¥] matter 15 part-heard;

twil applicacionm by party in a compléeted macter;

{wii) coronial inguest.

The Deputy Secretary noted that the costs §n the preparation of
transcripts are very high, For that reason, the system of
supplying duplicete tepes of proceedings te the poelice was
introduced, where the only application for a transcript was one
made by the police. The Deputy Secretary said:

1 appreciate the need for Police Internal Affairs Branch to
abtain transcripts, but I do mot consider it reasonable that
they be given priority over any other applicant for a
transcript.

On 11 MHovember 1985 and 14 Febroary 1986 thizs OFFfice agaim
referred instamces of delay to the Attorney-General. The
Attorney=General agreed that fm each case There had been some
delay: im the First fnstance, described by the Attorney-General
as "fnordinate”, the Director of Local Courts Administration had
requested the Management/Internal Awdit Division of his
administration to favestigate the matier,

A much more disturbing sfitwatieon was revealed in May 1986 over
lengthy delay in the provisien of transcripts in five cases. In
the first matter three applications for separate portions of
transcript had been receivwed from the Police Department. The
first applicatfon was received on 30 April 1985 and the
transcript completed, and police advised, on 30 May 1985. Fees
for the transcript were not, however, pafd until B August 1985
and the tramscript was sent on 13 August 1985, The second
application was recefved on 11 October 1985 and the tramscript
{by far the langest partion) was completed on 12 December 1985.
Police were advised on 24 December 1985, but fees were not patd
uAtil 20 Februwary 1%86 and the transcript was sent on 4 March

1986. The third application was received on 5§ May 1986 and was
st111 being prepared as at 16 May 1986,
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In the second matter, the Attornéy-General advised that there was
no record of any applicatien for & copy of the transcript being
received from police, In the third matter, the application was
received on 3 February 1986 and the palice were advised on 11
April 1986 that the tramscript was available. Az at 14 May 1986
the tramscrfpt had not beenm Collected by police, ner fees paid.
In the fourth matter, the application was received om 31 January
1986 and the transcript was supplied en 21 April 1986. Im the
fifth matter, an application for the transcript (recorded by
ihorthand) was made priar te Janusary 1986. The transcript was
supplied on 24 April 198&. The delay was caused by the
resfgnation of the Court reporter and the difficulty eaxperienced
by octher reporters in reading the shorthand record.

A further example 135 provided by a case where an application for
a4 transcript was made by police on 1B February 19B&. In & letter
of 18 Jume 1986, the Attorney-Gemeral safd that police were
advised om 24 February 1986 theat the transcript was available.
As at 13 Junme 1986, fees of 511.00 had not been pald and the
transcript had not beem collecred.

It cam be zeen that the significant delays in three of thete
cases were due solely ve the faflure of the Police Department to
pay for and pick wp transcriprs. On 25 Jume 1966, one of the
Assistant Ombudsmem wrote &t Vemgth te the Commissfoner of
Police, detailing the information received from the Attornoy-
General in these three matters, as well as the matter where there
wai fno record of any application being received, and seeking the
Commissioner's comments. As at 29 July 1986, no reply had been
received from the Commissfomer of Police in relation to those
matters other than a leeter of 7 July, <£oncerning the first
matter, enclosing a portion of transcript previously omitted.

The Ombudsman appreciates the personal interest of the Attornéy-
General in following wp these matters and providing this Office
With detailed information. In some cases the performance of the
PFolice Department hes, by comparison, been lamentable. To zell

the Ombudsman that there had been delay s receiving court
transcripts when those transcripts had beem available for
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collection for some time shows gross finefficiemcy or, worse,
deception.

97. Traffic Branch - no longer an area of concern

The sectfon fm last year's Annwal Report dealing with the Traffic
Branch ended on a positive nmoLe: increased efficiency had
resuited from clear policies, staff traiming and fimproved
procedures. The number of complaints concerning the Traffic
Branch has declined and the Secretary and nis staff have dealt
promptly with the matters which fall within their area of
responsibility.

Hevertheless, problems cam 5§11 eccur. For exsmple, HMr D's
compplaint 1llustrates things that can go wrong with anm
infringement notice. Mr D's father complaimed in October 1983,
and repercussions from the Department’s handling of the matter
were still being Felt im Jume 1986,

Mr 0 was overtess betwean Janwary 1983 and March 1984. Unbeknown
to him, someone had obtafined his licence rengwsl form and had
renewed and used his motor bike Ticence while he was away; this
persom had also committed a number of traffic offences. In
Ogctober 1983 Hr D's father received a summons for an offence
allegedly committed by his son in May 1983. He wrote to the
Syperintendent of Traffic, returning the summons and explaining
that his son had been overseas at the time of the alleged
aftfence. He asked that the mistake be corrected.

Upan mis return from overseas, Mr D found that the case, rather
than befng withdrawn, had been adjourned until June 1984. He
rang the Police Department on & number of occasions, but cowld
not discover who was dealing with his father's correspondénce.

Enguiries showed that Mr D's father's Iletter had not Bpen
acknowledged, in accordance with departmental policy, because of
high wolumes of correspondemce. Hr O's subseqguent correspondence
asking for some response met a similar fate. Investigatiom by
this OFffice suggested that both the Secretary and the Assistant
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Commissfoner (Traffic)l were reluctant te assume responsibility
for the matter.

In the meantime, the person who had renewed Mr D's lfconce was
committing further offences for which commitment wWArFARES ware
fssued against Mr D. VYet it appeared that no action Had been
taken o apprehend the person who had §T71egally renewed the
licence. Enqguiries that mad been made appesred to have resulted
from the fntervention of this OFfice.

In June 1985 the Secretary gave Mr D anm undertaking to have the
witrants withheld amd the convictions annwlled. Mevertheless,
the polfce again attempred to execute the warrants on 31 July.
As &t 25 Jume 1986, there remafned & conviction an Mr D's driving
record that had not yet been annulled. The Secretary was trying
to correct this.

The Secretary has mow agreed that in complex matters the Trafffe
Branch should provide anm interim reply.

The 3el1f Enforcing Infringement Motfce System (SEINS] fatroduced
by the Department on 1 July 1984 45 now operating well, and there
are no excessive delays in replying te correspondence. In
January 1985 the Review Section of the Traffic Branch had 17,800
items an hand and a turnsround period of 104 days. This has been
reduced to less tham 2 000 items amd & 14 tg 21 day turmaround.

There 13 stil] comncern about the way in which the Department
deals with complaints against parking patrol offfcers and police
officers who fssue parking infFringement notices. This Office
declines most swch complaints, beécapse the matter can  be
determined fn court. When this Office seeks information on such
matters, which are not ttrictly adaimistrative, the
responsibility for & reply generally falls on the Commissioner of
Felice, rather than on the Secretary, There are sometimes delays
of up to six momths Tn obtaimimg fnformation of this kind.
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9. Mr Azzopardi's complaint againmst Intermal Affairs Branch

The investigetion by police, and then by the Ombudsman, inte the
complaint by Mr E J Azzopardl against officers of the Internal
Affairs Branch was set out im the last two Anmnual Reports.

During 19B5-86 the Ombudsman has tekean evidence from further
witnesses, including the former police officer initially cleared
by the Intermal Affairs Branch, ex-3ergeant Christapher Jones.
Mr Jones has served a prison sentence for wardows offences
connected with the operation of the Parramatta Police-{itizens
Bays' Club,

The Ombudiman’s statement  af provisional findings and
reconmendations im this matter was completed on 18 March 19846 and
sectians of it were sent to the relevant partfes. Unfortunately,
the fimposition of a&n order under section 26{1) of the Folice
Regulation (Allegations of Misconduct) Act by the Commissioner of
Police precluded the Ombudsman from sending large sections of his
ctatement to the parties concerned. In consequence of comments
on the statement of provisional fimdings and recommendations, the
ombudsman heard further oral evidence from five witnesses,
including Mr Arzopardi, two newspaper journalists, former
Superintendent Bunt and civilians conmected with the Parramatta
Palice-Citizens Boys' Club. Another four witnesses are to be
heard in the very near future.

99. Public mischief prosecutions: promised abolitfon for
Ombudsman complainis

In the Annuel Reports for the years 1982-85 the Ombudsman
gxpressed concern that police had prosecuted complainants to the
gmbudsman's Office for the offence shortly described as “public
mischief” under Section 5478 of the Crimes Act. Im the 1984-85
Annuwal Repart, the (mbudiman referred to & Tetter of 19 Jume 1985
from the them Premier, saying that he had fnstructed that the
Dmbudsman Act be amended. The Ombudsman expressed the hope that

the proposed amendment wouwld soon be available. This matter
remaing of concern te the Ombudsman, as there have been severa)
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cases in the Tlast twelve months where complaimants have been
charged with, or throatened with a charge of, public mischief.

On 16 Jume 1985 this Office requested advice from the then
Premier &3 to progress 1n the drafting of the amendment, 0On 14
July 1986 the Secretery of the Premier’'s Department advised this
Office that & proposal was “presently under comsideration®.

Significant amendments to the Ombudsman Act were introduced in
1985 as a result of the “"legislative fowl-up” referred to in the
1984-85 Annual Report. Wnile those amendments were clearly a
matter of priority, the Onmbudsman 153 concerned that, after the
Tapse of twelve months, the proposal to amend the Ombudsman Act
in relatien te prosecutfons far “public mizchief® has  mot
advanced past the stage of a proposal amd 5 still “under
consideration®.

100. Tow trucks - some action but Jegislative change still
awaited

Previous Annual Reports set out detafls of a police fnvestigation
Tmte am alleged tow truck racket. The police investigation has
mow  concluded. In July 1986 the Owbudsmanm advised the
Commissfoner of Police that he would not refnvestigate the
matter, setting owt his reasons. He expressed comcern about the
palice investigation:

I nave previously referred both frn correspondence and in
reports to Parliament to the wnsatisfactory manner fn which
the complaints made by Mr Wellimgton and others associated
with his business were investigated by police. In essence,
Mr Hellfngton by his complaints sought to draw attention ta
what appesred to him to be a number of irregularities by
pelice concerned with the ocperation of tTow Ttrucks im the
arga which might well suggest that polfice were involved im
some form of corruption. HMr Wellingeon put this succimetly
as Follows:

*The original document given to the Intermal Affairs and
Tabelled as complaints, was im the form of Several
different siteations which were suipfcious to us and the
fntention was to supply encugh fnformation Lo warramt an

investigation into local Police actiwities.®
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Instead, as Mr Wellington pointed owt, the police
investigation appeared to Took exclusively at the particular
{mcidents raised by Mr Wellingtom and his associates. [Some
65 separate incident: were noted and &1 of these were
formally reported on.) At no stage wera any surveillance,
yndercover or 11keé measures undertaken by the [nternal
Affairs Branch or any other specfalist wnit, in relation to
the aceivities of the police in the area. Uttimately,
raports were made by the police investigating the ndividual
fncidents, & Sergeant of Police resigned before completion
of enguiries and refused to answer further questions, and
some departmental action was taken against several police
officers fm respect of breaches of the varfous procedural
requirements relating to the police role in relation ta Tow
ErUcks.

The warfous reports received im relation teo the individus]
incidents [(other than those covered by sectionm 26{1)
directions of the Commissioner) were forwarded ©to MrF
Wellimgton and the respective complainants for comment.
Ultimately, as a result of the resignatiom of the Sergeant
of Police cancerned, other changes im personnel and the
general effect of the various police investigations, Mr
Wellington perceived some beneficial changes in the position
as it affected his company and expressed reasonable
satisfaction with the changed situation although deploring
what had occurred in the past. Im these circumstances, this
pffice [having fully revealed the position im reports to
parliament) nas given the formal finalisacfon of the
complaints & low priority. The Office has continued to
Follaw the slow and malting steps toward amendment of the
Tow Truck Act and Regulations and welcomes the co-opération,
improved procedures and details of statistical data relating
tn tow truck offences provided by Assistant Commissfonmer
(Traffic) Fleming ....

Finally, I should indicate that when I was in MNew York in
October last year, | had a discussfon with experts from the
Hew York [nternal Affairs Division and in particular as to
the manner 4in which that department wowld approach
allegations of police corruption in relation to tow Lrucks.
[ was givem the benefit of both discussion and textual
material, and was.informed that such investigation could
include the use of wndercover police. It 1s to be hoped
ehat 1f, in the future, similar allegations are received
about the possibility of corruption fin relation to tow
trucks in any area of this State, the matter will be dealt
with by the Internal Security Umit in an entirely different
manngr to the way im which the investigations were carried
put in the present case.

The Assistant Commissfoner {Internal Affairs) replied that the
views expressed in the final paragraph would be borne in mind.

Amendments to the Tow Truck Act and the Regulations have been
foreshadowed for some timeé. In March 1983 a Ministerial working






- 256 -

party was set up to examine the regulation of tow trucks. This
Committee reported fn June 1983 to the Minister. Among its
recommendations was one that “the Police awthorities be uwrged to
step up enforcement of the Tow Truck Regulatioms both at the
scenes of accidents, and at Police Stations, concerning the
manner im which the awthority forms are completed™. In June 1984
a2 Tow Truck Advisory Councfl was set uwp to see if the
recommendations in the report could be implemented. It proposed
new legislation; amendments were scheduled for the September 1985
Parliamentary Sessfon, but were not introduced.

On 29 July 1986 the Ombudsman wrote to the respensible Mimister,
the Hon P O Hi1ls, reguesting “any fnformatiom you feel Ffree to
give me as to the present pesitien in regard to the fntroduction
of legislative amendments and the nature of those amendments®.
Mr Hills replied:

These proposals which | put before the Cabinet hawe been
referred for consideration by the appropriate Committee of
Cabimet. [ am therefore mot fan & posfitiom to let you have
any further details at this stage.

The Ombudsman a1$0 wrote to the Assistant Commissioner (Traffic)
requesting advice on the proposed amendments and details of the
statistics for the period July 1985 to June 1986. Mr Fleming
replied:

In regard to the amendments proposed to the Tow Truck Act,
information currently avaiiable to this OFffice is that the
matter 15 still under consideration.

statistics for the perfod 1 Awgust 1985 to 30 December 1385 wers
provided; those for the ensuing pericd had not been compiled. MHr
Fleming wrote:

e 1 am af the view that & more concerted effort 15 needed
to ensure greater compliance with all facets of the Tow
Truck Act and the traffic Taws by tow truck operators and
drivers.

In this respect, 1 am causing an “Action Plan® ta be
developed, the mafm objective of which will be to expand the
level of enforcement activities asseociated with tow Truck
operators and drivers in order to inculcate in them the need
for strict observance of the traffic laws.
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The Ombudsman 15 not convinged that the actiom so Far taken by
the responsible suthorities fs sufficiedt to deal with the
problem. It 14 hoped that the Assfstant Commissioner's "Action
Flan® will achieve some success.

101 "He=bil1s" revisited: suggested giving of reasons to police

Last year's Annual Report recommended that, prior to any “no-
bi11" decisfon, the police officer Fesponsible for commencing the
praosecutfon amd the prosecutor at the committal proceedings
should be consulted and, before the filing of a "no-b111", given
ressons for the decisfen. This recommendation arose partly from
a particular 1investigatiom 1im the OFfffece and alse from the
experience of police officers seconded to the Office. The
Ombudiman was concerned that the secrecy of the present procedure
provided a fertile groumd for rumour a&nd for suspicion that the
"no=bi11" provision could be misused.

Thiz relacvively shert dtem 1in  the Annual Report created
considerable controversy and was widely discussed in the media
and by the public. Wigorous correspondence passed betwWesn the
Ombudsman and the Attormey-Gemeral, Mr Sheshén; this eventually
Ted to a helpful personal discussion of the issue.

Thase wha criticised this part of the Anmual Report clafmed that
the item reflected adversely on the law officers of the Crown.
No swch criticism appeared §n the itém, nor was it intemded. The
issue being addressed by the Ombudsman was that the secrecy of
the existing decision-making procedure ipevitably led to rumours
and suspicfon. In some cases, these rumcurs gained comsiderable
currency, even among police officers. The Ombudsman observed
that this process had a debilicacing effect om those closely
associated with the proceedings, particularly the police officers
whe hed conducted the origimal {investigation and those wha had
appeared im the commiteal proceedings.

Recently, 1n & different context, Mr Justice McHugh of the MNew
South Wales Cowrt of Appes] referred to the problems associated
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with secret decisfon-making. In the case of John Fairfax & Sons
Limited v Police Tribwnal of Mew South Wales (30 July 1986) His
Honour safd:

Hithout the publication of the reports of court proceedings,
the public would be 1gnorant of the workings of the courts
whose proceedings would imevitably become the subject of the
rumours, misunderstandings, exaggerations and falsencods
which are 5o often associated with secret decisfon making.
The publication of fair and accurate reports of cowrt
proceadings 1s therefore vital to the proper working of am
open and democratic socfety amd to the maintenance of public
confidence in the administration of justice.

While sgme of the criticism of this shert 1tem im the Annuwal
Report was misconceived, the Ombudsman believes that the
extensfve public discussion which toak place in the period
fallawing its publicatfom was mealthy and worthwhile. The debate
increased pubiic awareness of the procedures involved in gramting
a "ne=-b111" applicatfon and browght inte the ocpem the competing
arguments for maintaining the Stétus qua ar fntroducing some
change. Indeed, the public discussion took the matter even
Further amd rafsed the wider 1ssue of whether or not reasons for
grasmting “"no-bi11" applications should be made publicly available
im all but special cases; such cases may arfse where full
disclosure would be contrary to the publfc finterest. In South
Australia the first 4teps: 1a this directiom hawve been taken. A
declaration of the Righti of ¥Victims of Crime has been approved
by Cabinet and presented to Parliament by the Attorney-General.
This declaration, which 14s wsed in South Awstralia az an
administrative guideline, acknowledges that the wictim of a crime
should hawe the right bo:

csoss be advised of jJustification for entering a nolie
prosequi (fe to withdraw charges) when the decision 1s taken
not to proceed with charges. (Decisfons which might prove
discomforting to  wictims should be explained with
sensitiviey and tact).

In Mew Sowth MWales the position remains the same as that
discussed in Tast year's Annual Eeport fitem. Yery recently,
howover, the MNew Sowth Wales Attorney-General  propoded
legislation to provide for the appointment of a Director of
Public Prosecwtions. One of the function: of the Director will
be to make “"no=bill" decisions.
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While the appointment of a Dfrector for Public Prosecuticm 13 o
be welcomed for the reasons given by the Government and supported
by the Opposition, the fs2ue of giving ressons remains. The
Ombudsman contimpues to Believe that, &t the wery least, the
madest proposal contafned im Naszt year's Annual Heport should be
implemented.

OPERATIONAL ASPECTS OF OFFICE OF OMBUDSMAM

Fersonmne]l Matters

1. Mumbers and categories of OFficers amd Employees

The structure of the Office was signiffcantly altered in January
1984 to take account of the mew function of reinvestigating
conplaints against police, emtrusted to the Office By the Police
Requlatian (Allegetions of Misconduct] Amendment Aew 1583,  The
Premier's Department and the Public Service Board agreed te the
creation of the Ffollewing positions:

Special Offfcer of the Ombudsman 1
Executive Assistant [Police)
Administracive Clerk

Clerical Assistant

Stenagrapher

Typist

R . -

This fncreased the staff of the Offfce from 29 wo 56,

The structure of the OFfFfice was agaim altered in March 1984, when
the O0fFfce was made & separate Administrative Umit under the
Fublic Service Ace, becoming directly respansible for personnel
and accounting functions. The followisng changes were made:
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Positions created Positions deleted
Principal Investigation Dfficer Principal Imvestigatien
(Grade 11702 nfficer

[Grade 3/10]
Executiwve Officer Executive Assistant
{Grade 9/10) {Administrationl
Senfor Investigation Dfficer Investigation Dfficer

Accounts Clerk
Personngl Officer

Administrative Clerk

This imcreazed the staff of the Office by three to 59.

in April 1984 the staff number was fncressed by Twd more
positions: an Investigation Officer with special skills in
dealing with people from non-English spesking backgrounds and a
typist. In March 1985 a second positiom of Executive Assistant
{Police} was created to assist with pelice reinvestigationms.
These changes brought the total complement of staff to 62. The
only developments since that time have finvolved comverting aone
position of Administrative Clerk to Clerical Assistant, in order
to provide promotional opportunity for Jumior staff, and
appainting an additional Assistant OQmbudiman for twelve months.

As indicated in more detail below, &t the request of the
Ombudsman the Government appoainted & second Assistant Ombudsman
in order to deal with a Backleg of police complafint
reinvestigations.

variations in the cetegories of Officers and Employees resulting
from the above changes are shown in the following table:
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At 30 June 1986 At 30 June 1%83

Statutory appointess

Ombudsman 1 1

Oeputy Ombudiman 1 1

Assistant Ombudsmen 2 1
Officers

Primcipal Investigation

Officer 1 1

Executive Qfficer 1 -

Executive Assistant

ihdafnistration) - 1

Senfor Investigation

afficer 2 1

Iavestigation OffFicer 15 15

Special Qfficer of the

dmbudsman

{Seconded Police Officer) 1] -

Executive Assistant

{Palice) 2 -

Accounts Officer | =

Fersonnel Officer 1 -

Interviewing OFfficer 3 3

Eeyboard staff amd

stenggraphers 6 ki

afficer in charge,

Records 1 1

Administrative Clork | -

Clerical Assistant 4 2

Totals 63 14
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2. Mage movement

There have been no exceptiomal movements fn wages, salarfes or
allowances.

3. Personne]l policies and practices

In late 1985 the Offfce reviewed personnel polfces and practices,
while developing fts Equal Employment Opportunity Management
Plan, The revies covered recrufcment, training amd development,
promotion and condicioms of service.

A1l job adwertisements are examined before publication to ensure
compliance with the Anti-Discrimfmation Act. Job advertisements
are given the widest possible circulation and, whenever possible,
areé advertized Both within and ouwtside the Public Service.
Investigation Officers are appointed for limited terms of up to
three years; this practice has the approval of the Public Service
Board. In view of the high work lToads of Investigation OFFficers,
temporary appointments to these positions for perfods of four to
s1x months are made pursuant to the prowisions of Sectioms 75, 76
and BO of the Public Service Act to cope with temporary absences
and peaks of fnvestigation load. The Treasurér has recognised
this aspect of the Offfce im the budge: allccations.

The selectieon process 1s conducted in accordance with Public
Service guidelimes. A woman 15 always fincluded as & member aof
the selection commfrres.

in a small office with 1imfted resgurces it 1s Jdifficult teo
provide fmn-nowse training for staff. The review aof personnel
practices ddentified thiz problem, as well as the need to
imcrease opportunities for staff to participate 4n trafnming
programmes . Eince that time efforts hawve been made to have stafd
participate in trafning programmes conducted by larger government
departments. & one-day seminar for dinvestigating and
interviewing staff was held in June 1986, and more are planned

for the coming year.
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Gppoertunities for promotion are limited 4n a small office,

particularly for Jjunior staff. A recrganisation was thus
undertaken to increase the promotfon prospects of clerical
assistants, in addition, a Jjob rovation programme was

established to give keyboard staff the opportunity to acquire
clerfcal skills and increase their chances of promotion.

. [ndustrial relations

Care 15 taken Eo seo that this Office always acts within the law,
but the Functions of the Office are set out in the Ombudsmam Rct,
and these must be the principal consideration when decitiont thar
could have imdustrial relations ramffications are made.

A disagreement abowt short term appointments 15 a case in pofnt.
The view of the Ombudsman 15 that the Best fnterests of the
ODffice are served by the appointment of Investigation Dfficers
far perioeds of up to three years. The Public Service Association
dissgresd, and the issue wltimately wenr Before a Full Bench of
the Industrial Commissfon, which decided «cthat 4t had no
Jurizsdifetion in the matter.

The Ombudsman believes that, when & dispute has developed which
could significamely affect the effectivencss of the Office and
attempts at negotlatfon have fafled, the issue showld be takem to
the Industrial Commission. Hegotiacfon 6% & vital teol im the
conduct of fndustrial relations, however, and potential disputes
have 1an recent times been settled amicably im this way.

5. Consultants used by the Office

The Office mas wied the services of consultants 1In  twe
investigations during the year. The first concerned a complaint
that & council re-directed stormwatlér from & natural catchment
area and chamnelled 4t through a culvert, causing ercffan to
private property. The Tlaw on swch questions is that, 1f the
cowhell had channelled stormwater fAto & natural watercouwrse on
private property, the council would not hawe beem liable for the
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damage caused by the srosfon. Or B 5 Jenkins, Senior Lecturer in
Civll Engineering 1im the Universfty of MHNew South Wales, was
engaged to provide a report on whether the chamnel running
thrawgh the property was & natural watercourse and whether
council was responsible for an increase in the amount of flow of
natural runoff.

The second investigation concerned a complaint about the standard
and freguency of inspections of the Qantas Catering Centre by the
pepartment of Health. The servyices of Dr Graham Fleet, Senior
Lecturer in the Department of Food Science and Techmology im the
University of HWew 5South Wales, were engaged through Umisearch.
e provided a writtem report after finspecting the Catering
Centre. He also examined the Department of Health's reporis on
their inspections of the Catering Centre.

As regquired by the Ombudsman Act, the engaging of each of these
experts was approved by the Premfer. The Ombudsman appreciates
the advice given by the experts to the Office,

6. Overseas visfius

The only overseas visit durimg 1985-86 was made by the Ombudsman
to Camada in October 1985, The “"police disciplime package”
introduced by the Government in November 1983 created & great
deal of overseas finterest, particularly in Toronto, where the
jurisdiction of the Torento Public Complaints Commizsion 13
similar to that of the New South Hales Ombudiman.

The Ombudsman had been asked by Sidney Linden, QC, the Public
Complaints Commissiomer of Toronts, to deliver a keynote address,
"Oversight of Law Enforcement: &n Australian Model™ at the first
conference of the newly-formed Internatiomnal Association for the
Civili1am Oversight of Law Enforcement. The conferénce was
attended by Ombudimen, senior police officers and members of
Civilian Boards of Review from many countries and Szates.



GRGARTEAT [ ON

CHART

| L I I | I [ I
EXECUTIVE BEPUTY FRENCTFAL AESTSTENT ASSISTANT CXECRTIVE EXECHTIYE SECONDED
QFFECIR ONBEUDSHAN IMVESTIGATION aHBUDSAAN GHBUNSHAN ASSTSTANT ASSISTANT SPELIAL
GRADE %710 oFFICER [ [POLICT] {POLICE ] OFFICERS

GRADE 778 LRADE &
ADMIRISTRATIYE SEN[OR
STAFF IHTLETIGATION
OFFICER
[POLICE]
GRADE 3
[ 1 | 1
SERIDE INTERTIEW NG INTERNIEN]NG INTERVIENTRG
IWVESTIGATIOR OFFICER OFFIELA GFF | CER
OFFICER GRADE 4% GRADE 374
OFFICEN ! GRADE 241
INVEATEGATION
OFFICERS
[GREDE 778

I8 POSITIOMNS




- 265 -
102. Appoimtment of an additional Assfstant Ombudimam

on #8 Febroary 1986 the Ombudiman asked for approval to appoint
an additional Assistant Ombudsman, for one year, To assist 1in
clearing the backleg of police reinvestigations and to deal with
major complaints from prisoners. Om 30 April 1986 Cabinet
anncunced the appointment of Ms Priscilla Adey to the position,
which she took wp on 193 May 1986.

Ms Adey, who i3 33 years of age, was a salicitor im the Legal Ald
Commission for nearly 8 years prior to her appofintment. Ouring
that time, she worked in three of the Commissfon's bramch offices
and was the solicitoer-fm-charge of two of those offices
(Mt Oruftt and Bankstown) for three and a half years. She wai &
senfor Solicitar im the Indictable Section for three years and 1n
that capacity, she gained valuable experience in the criminal
jurisdiceion of the District and Supreme Courts. Im 1985 she
participated in the first staff exchange between the Hew Soulh
Wales and Western Auwsitralfan Legal Afd Commissions. She was
admitted as & barrister and solicitor of the Supreme Court of
Western Australia and during her secondment she worked inm the
criminal section of the Coemmission, where she was the head of
that section. On mer return to Sydney, she was appointed as
Acting Selicitor-im-Charge of the [Indicrable Section, which
position she occupied wntil early 19B6, whem she transferred to
the newly-created Mental Health  Advocacy EBramch  of  the
Commission, where she was fin charge of the representatiom of
foremsic patients.

Mz HAdey brings to the Ombudsman's Office the Benefit of her
experience of a11 Teéwels of the criminal justice system and a
deep faterest in the problems of priseners and the adminigtration
af prisens.

103. Equal Employment Opportunity

The fmplementation of the Equal Employment Opportunity Management
Plan ¢ a high priority in the Dffice of the Ombudsman. [In a
number of areas significant achievements have been made.
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Eecruitment

In February of this year the Ombudsman wrote to the then Premier,
Mr Wran, seeking approval for the appoincment of &n additional
Aszistant COmbudsman. The position was advertfsed ampd Mg
Priscilla Adey wis appointed Assistant Ombudsman, taking up the
pasition in May 1986,

In order to conduct refnvestigations umder the Police Regulation
(A1Tegations of Misconduct] Act, ten police afffcers are seconded
ko this Offfce. Since the commencement of the system im 1084,
five women polfce officers have been seconded to the Offfce; two
af these remain, the other three returning to the Force after
promotian or to galm greater experience.

Recently, the Offfce advertised ta ff11 four opositions of
Investigation Officer at grade T/B 1lewvel. Three af the
successful  applicants wére women. 0f the 1% (Qnvescigation
Otficer positions in the Office, nine are occupfed by women.

More generally, since October 19B5, positions above qrade § have
been gdvertised both withim and outside the Public Service. In
these cases, the advertisements have alse been displayed at legal
centres and educatfonal institutions. A1 advertisements have
been reviewed by the Executive OfFicer to ensure that Ehe
requirements of the Anti-Discrimination Act have been satisfied,

Poersonnel management

statements of dutfes of all positions in the Office are currently
under review Lo ensurd that they are up to date and reflect Equal
Employment Oppertunity principles. & Procedures Manual comtain-
ing policies, procedures and practices has beem prepared for the
Accounts section and 1s im the process of preparation for the
Personnel and Administrative sections. Al1 staff are advized of
information on Equal Employment Opportunity principles and issues
and are provided with swch information as is received from the
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office of the Director of Equal Employment Opportumity fm Fublic
Employmant. An Exit Interview Form has been desighned and
approved and is 1n operation.

selection and induction procedures

A woman representative has participated in every selection
committes. A1l letters advising unsuccessful applicants contain
a4 statemgnt thart the applicamt 15 Ffree Tto make an enquiry
concerning Ris or her performance at the selection interview or
concerning the reason for beimg culled. The Gffice has also
prepared an inductfon kit, which {15 provided to all new
eaployees.

Staff development

Arrangements have been made For officers of this Office to arvend
courses in "Basic Supervision” amd to attend a Career Development
Workshop for women. The availability of English lamquage Courses
conducted by TAFE has been circulated to all sraff, who have been
inwited to attend this course if they wish.

Career development

A review of positions im the Recards sectiom has been conducted.
The review established a need to improve career prospects for
base grade clerical assistants. One barrfer to progressiom was
the existence of the Senfor Records Clerk position as & base
grade clerical position, It was felt this positiom should be
converted %o & graded clerical assistant position to increase
promotional prospects of the base grade clerical assistants.
Megotiations were conducted with the Public Service Board and
approval was obtained to give effect to this change. At the
present time, a female base grade clerical assistant 15 acting fn
the Senior Records Clerk position pending fts advertisement.
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In an effart to allow typing staff to gain clerical ski111s, ane
keyboard operator has acted in the position of a bBase grade clerk
fn the Records seccfan.

Conditiens of Service

Surveys have been conducted on the possibility of fntroducing a
nine-day fortnight, and on the demand for child-care facilities:
responies ta these surveys dré being considered. [nformatiom nas
boen provided te all employees on the availability of permanent
part-time work and all employees have been finvited to make
application. A1l staff have been fnvited to participate in the
TAFE language testing scheme. A permanent grievance mechanism to
deal with sexual and racial harassment is in the process of being
$¢t up and should be finalised within the mext Tthreée weeks.

104, Publie Service Board

One of the funcefons of the Public Service Board 15 to grade
positions in the various departments and authorities wnder fts
contrel and to deteérmine salary levels offered. This affects the
calibre of persons who can be recruited. Many Ombudsman's
offices are Free of contral by the Public Service Board: in those
cases the 0ffice of the Ombudsman itself determings, withim the
confines of its budget, the mumber of its staff and salary levels
far those staff.

The grading control by the Public Service Board over the New
South Wales Office of the Ombudsmanm can result fm fmefficiencies
and levels of salary which the Offfice of the Ombudsman may
believe to be inadequate for the tasks invalved. A case in paint
1s the position of Accounts Officer 1m the OFffice. When the
position was created, the Office asked for a grading and salary
Tevel which 1t believed was appropriate fTor this important
officer. The Public Service Board reduced the grade From that
requested, and at thet time the Office was able to obtafn a
comperent officer st the reduced grade. In April 1986 the
Accounts Officer tramsferred to the Premier's Department and the
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vacancy was advertised. Only one application, of fnsufficient
nerit, was received. This made it clear that the positiaon had
been wnder=graded; a submissfon had to be made te the Board for
approval to increase the grade from Grade 4 wo Grade 576. While
the Board was prompt in agreeing to this request, the existence
of Public Service Board contral meant that the O0ffice was without
& qualified Accounts Officer for almost five months. Had the
office been free af this control, and allowed to make 1ts own
judgment of economic realities amd the fmportance of the poesition
to the Office, this precariocus situation would not have occurred.

Another illustration of the adverse effects of Public Service
Board contre] over the Office of the Ombudsman was referred to in
the Annual Report for 1984-85 under the heading “Public Service
Board HRestrictions Impafir Ombudsman's Efficiency: Typists and
stencgraphers®. It was pointed out that the Public Service Board
grading system that applied to typists and stenographers
sdversely affected the efffciency of the Office of the Ombudsman,
The situation deterforated throughout the year and the disparity
between starting salaries for Public Service Board typists and
stenographers and those im the private sector has increased.
Staff turnover in this area has been wunduly rapid, leaving highly
motivared professional Investigation Officers with heavy
workloads frustrated by typing backlogs. The Ombudsman accepts
the need for restraint in times of economic difffculty, bat
balieves that the same budget, free from the restraints of the
Public Service Act, could be used to achieve a more efficient
result withouwt the need to comply with gradings designed in &
different age and for the Public Service as a whole.

The responsible officers of the Board with whom the Office of the
Ombudsman has come iate contact during the past year have
pnevertheless been amicable and, Tto the extent the system and
Board guidelines allow, helpful.

106. Treasery and the Ombudsman

The Office of the Ombuedsman, 1ike other government agencies, has
had te ecomtend with limited financial resources. The 1985-86
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budget allocation wes less than that fought, but with constant
monftering of the budget position and stringent allocation of
Timited financial resources, the OFffice managed to 1ive within
its budget, apart from supplementation of 530,000, granted by
Treasury primarily because of heavy, unanticipated legal costs
connected with a particuwlar investigation.

By January 1986 it became apparent that expenditure on workinmg
expentes would exceed the origimal allocatfen by 530,000, The
increase was mainly for Tegal fees, arising from the increasingly
legalistic approach ctaken to reinvestigation of complaints
against police.

Dne of the wmost demanding fiavestigations conducted to date by
thiz Office 15 imto complaimees agafmit meabers of Police Task
Force 2. Over 50 witnesses gave evidence, some on mere than one
occasfon, and all evidence had to be taped and transcribed. The
Ombudsman took evidence 1n Sydney, Melbourne and Brisbane. It
wWas necessary, becawse of the sensitive nature of the matters
involved, to obtain counsel's advice at various stages during the
course of the inguiry and &t the time of distribution of parts of
the statement of proviszional findings amd recommendations. It
was also necessary to employ beth senior and jumicor counsel ta
give advice and to appear at certain of the hearings, where
parties o the fnvestigation were 11kewise represented.
Recently, proceedings have been commenced im the Hew South Wales
Supreme Lourt seekfng am fnjunction restraining the Ombudsman
from proceeding further with ©the matter; these resplted fnm
further legal fees, even though, 1n the eveat, the Ombudsman was
successful.

Mone of these costs could have been anticipated, nor 15 1t
possible to predict further costs that might arise out of similar
Investigations. Accordingly, approval was sought from Treasury
to have the "Fees® item of the budget supplemented to the extent
aof $30,000, and this was approved.

As the year progressed, a close wateh was kept on the “Fees®

frem, and in May 1986 the Ombudsman was able te advise Treasury
that, although it had been necessary to increase expenditure on
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gome dtems, substantial savings hed been made in other areas.
The Ombudsman wasz able to obtalias Treasury's permission to
supplement the workinmg expenses of the (ffice to the extent of
$60,000 by reallocating savimgs made in the "Salaries” ftem of
the budget. Ultimately, expenditure on fees smounted to
$130,000, yet through stringent management of the overall budget,
it was only nAecessary to seek from Treasury supplementation of
$30,000.

The original allocatiom for the item “"Leave onm Retirement” was
§19,000. By December 1985, ten resignations had gccurrad,
requiring payments totalling £25,500. An application was
therefore made to Treasury Sesking what them appeared to be an
fnevitable supplementation. As the year progressed and favings
were made, 1t became apparent that this over-expenditure could be
absorbed: in eerly June 1986 the Ombudsman was able To write to
Treasury and withdraw this request for supplementation.

Overall, at the end of the financial year, the total expenditure
of the Office was well within the supplemented allocarion.

The Public Finance and Audit Act requires the Office of the
Ombudsman to introduce am effective system of fnternal audit.
The Ombudsman has formally employed Messrs Priestly and Morris,
Accountants, &5 internal auditor: for the Office at am annual fee
af §5,000. Again supplementation was sowght for this amount but,
because of savings made fm other areas, the application was mot
purswed. Increased costs were met ouwt of the original
allocacfian.

Performance [ndicators
106. Introducing performance indicators

The 1984-85 Annual Heport anticipated the introduction of
performance measurement for New South Wales governament; the
Premfer's Department in April 19B6 fissued & circular on the
subject, and in June 1986 the Regulation made under the Annual
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Reports (Departments) Act 1985 required that “where practicable,
qualitative and gquantitative  weasures and indicators of
performance showing the Tevel of efficiency and effectivensss® of
an prganisatien be fncluded 1in 1tz Anmual Report. A circular
frem the Treasury safd that these thimgs were “desirable® in
1285-B6 and mandatory in 1986<=87.

It was suggested fm the previous Annual Report that performance
measurement would mot accurately reflect the work of this Office,
bEcagse it condusts several kinds of inquiries and
Tavestigations, with wide wvarfiations in the resources raguired
for each and the measurable results achieved. A& iingle telephone
call might sometimes bring “results®, while a long amd complex
investigation might produce 2 finding of “no wrong conduct®™; the
finding f5 @& wvaluable “result®, but 1t canmet be measured
accurately in terms of "performance®. MWith these things in mind,
it was decided during the year to refine performance indicators
for the Offfce. The following steps mave now been takem:

1. Changes have been made to the clerical system in order
to make it possible to enter éssential data about complaints in
the Office's computer.

2. Suitable programmes have been designed for entering
complaints data finto the computer and retrieving it im & form
useful for both favestigation and statistical purposes. Greg
Andrews, a Senior Investigatfon Officer, mas been largely
responsible for this development.

= Pata from the computer has been used te show the stage
of imquiry or investigation that each complaint has reached:
this fndicates, broadiy, the amount of resources That have
probably been devoted to it.

g, The method of categorizing complaints has been changed,
again in order to refléct more accurately the resources likely to
have been reguired im each matter. AT the establishment of the
O0ffice of the Ombudsmanm, complaints were categorized according to
the provision of the Ombudsman Act that was employed in dealing
with them: Section 12 concerned complaints where the Office

Tacked jurisdiction, Section 13 with those that were declined For
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gne of the reasons envisaged by that provision (premature,
fnsufficient fmterest, and $o0 onl, Sectisn 15 with those that
were discontinued, and Section 26 with matters where therp was a
formal finding of wroeng coemduct. Yet the important distinction,
from the wigwpoint of performamce, lay between those complaines
that had proceeded to formal investigation, and thofe that had
not. There was a subsidiary distinction between complaints
declined &t the ocutser and those in which preliminary inguiries
were made; indeed, preliminary inquiries could once have occupied
s much time as formal fnvestigations, although in recent years
they have been much more strictly cantrolled,

The new categories of complaints, which were fintroduced finm
February L9B&, are:

Not investigated Computer Code
No jurisdifction Nd
Declined at outset DECD
Declined after preliminary enguiries DECE
Aesolved after preliminary enquiries RES

Ho prima facie evidence of wrong HFFE

conduct {1.8. complaints where mo
prima facie svidence of wrong
conduct found after preliminary
enquiries.}

Investigated

biscontinued {&.5. no wtility, Dis
resolved, other reasons etc.)

Ho wrong conduct NWC
Wreng conduct WL

The "resolved” category has been refined in order more accurately
to indicate performance; this 1s dealt with in point 7, below.

5. A& register of wrong conduct reports was sel op SOme tima
ago to record, mainly for statistical purposes:
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al for departments and authorities, local government
councils and prisons - reports of wrong conduct;

Bl for the pelice area of investigation:

i} susteined reports where no refinvestcigacion;

11] sustaimed reports after réefnvestigetion.

This Offfce produces other reports which are indicetors of
performance and & record 15 now being kept of the following:

| for departménts and awthorities, Tocal goverament
councils amd prisons = formal reports of no wrong conduct
{these are rare, but are always the result of a particularly
complex investigation];

dj for the police area of inpvestigaviem - not sSustained
reports following refnvestigation.

6. A register of compliance with recommendations in wrong
conduct réports has beem set up.

7. The category of “"resolved® complaints has been refined,
For many years the practice of the OFfice was to record a
cemplaint as resolwed only §f the complainant wrote a letter
specifically to that effect. It has been decided that this
category should imclude a1l mavters: where, fn the judgement of
this Office, the problem raised By the complainant has been
solved without the complainant necessarily having safd as much in
writing. This will mare accurately reflect results achieved by
this 0ffice.

B. All fnstamces where & public authority has taken
constructive or remedial actfon of any kind following the
involvement of this Office will be recorded in files before they
are ¢losed, and then transferred to a register. These are
additienal to “resclved® compleinmts, simce public authorities
sometimes take constructive action which does not necessarily

solve the original preblem. Im some respects this kind of result
could be said to reflect the performance of public authorities,
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rather tham of this OFFice, but 1t was poinmted owt in the last
Anmnual Report that the mere invalvement of this 0ffice sometimes
prompts a publie autherity to take actiom.

9. Sevaral other sets of statisefcs  will indicate
performance; these include:

al information provided to members of the public by
telegphone by the O0ffice's Receptionist/Information Offfcer)

bl telephone fnquiries dealt with by I[nterviéwing Officers;

cl interviews conducted in the Office with prospective
complainants;

dl interviews conducted during visits to prisens and
juvenile ifnstitucions;

e] interviews conducted during Community Information
Programmes;

] the number of [nveseigation Officer-hours spent in
visits to prisons amd juvenile imnstitutions, &nd in Commumity
information Programmes;

ql the kinds of actiom takem as a result of interviews at
prisons and juvenile institutions;

nl the mumber of hearfmg days devoted to inquiries under
section 19 of the Ombudsman Act, divided asecording to the
*general® or police areas of investigation, amd whether held
in the DFfice of the Ombudsman or in fome other place.

When existing and new measures are combined, this Office will be
able to provide the following indications of performance:;

Information supplied to the publie

Enquiries dealt with

Interviews conducted, according to Tocatien

Complaints handled, according to categories and stages
Action taken by public authorities, according to categories
Rumbers of days of formal hearing, by category

Mumbers of formal reports, accerdimg to categaries
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Besponses o recommendations
Eeporis to Pariiament

Some of these stetistics have been collecved for a number of
years, fncluding 1985-B6, some are available for only part of the
year, and others have been collected only from 1 July 1986,
Those that are availeble for the full year are set sut 1n the
relevant sections of the Annwal Report - reports to Minfsters,
visits to prisons a&nd $¢ on. In the 1986-87 Annual Report the
full ramge of stavistics, including these being compiled mainly
as performamce indicavers, will be s$et owt, in addition, in a
section aof the Annual Report deveted to perfarmance.

107. Section 19 (Royal Commission) finquirfes in the “general”
area

Under Section 15 of the Ombudsman Act, the Ombudsmanm may hold
inguiries, durimg which heé may excerise powers similar to those
of a Aoyal Commissioner. Witnesses summoned to appear before tThe
inquiry may be required to answer questions 1a relation to the
investigation, and to produce relevant documents, In 19B5-86,

Sectfon 19 fnquiries were held in seven matters 1n the "general®
complaints area.

Generally, Sectiom 19 finguirfes are held when the wusual
investigative preocedures of obtalming written materials have not
been parvicularly fruitful, and when direct questioning of
parties would be cthe most appropriste way of gaining information.
This could arise because of the techaical or complex nature of
the matter under investigation, or becavse the fovestigationm
focuses om the actfons of individual officers. Section 19
inquiries are also meld whea there 15 serious conflict in the
evidence, when there have been excessive delays fn responding to
the Ombudsman's Investigatioens, and when public authorities have,
infrequently, been obstructive.

The Ombudsman alse uses Rayal Coamission PONEFS in

reinvestigating complafnts under the Police Eegulation
[Allegations of Misconduct) Act. This is discussed elsewhere in
this Report,
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108. Matters that are resolved

By far the majority of complaimts made to the Ombudsmam are
discontinued or declined because there has been no wrong conduct
by the public suthorities involved, or becawse there would be
Tittle utility im investigating the matters. Anotheér 10 per cent
of complaints are mot proceeded with because the problems &re
resolved following preliminary enquiries by the Ombudsman’s
Office. These cases are often mfnor, but their resolutiom Brings
te complainants an  end to frustrating battles with the
bureaucracy.

Typical of the cases that were resolved doring the past year are
the following:

DEPARTMENT OF EDUCATION: A company that leased premises ta the
Department in Ballins complained that 1t had been wunable to
recever outstanding e&rrears from the Department, &nd that a
series of leteers dating back to May 1983 concerning the arrears
had been wunanswered. Following preliminary enguiries, the
Director-General notified the Ombudsmam that a complete reviéw of
the case had been conducted, and a payment and apologies made.

It appears that the ODepartment had surrendered the relevant
premises im 1984 and that the file dealing with the matter had
been filed without the rental arrears being attended to. The
Departmont introduced a new checking procedure to eliminate the
poessibility of similar cases occurring in the Future.

DEPARTMENT OF TECHHWICAL AND FURTHER EDUCATIOM: MAs & requirement
of his apprenticeship to a rural county coumcil, the complainant
was required to complete the TAFE Electrical Trades Course by
correspondence through the College of External Studies, since no
such cowurse was offered at his Tecal tecnnical college. In March
1984 heo applied to commence the fipnal stage of the course, afrer
gpccessfully compléting previous stages. The college allowed him
to commgnce the three eleccive subjects im the cowrse and taold
him that the core subject, Electromics, which was belng re-
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written and up-dated, would be available by the time he had
completed the electives. He completed the electives im Hovember
1584, but the Electromics wnit wai not available anmd was still
not available when he complained to the Ombudsmén fn Auvgust 1985,
By that time the [ndustrial Regfstrar had reduced his verm of
apprenticeship, and he was eligible For rtradesman's wages,
subject o confirmation of completimg the course. 3Sixz months of
back pay was owing te Bim at that time, but Re was unable o
callect 1t wntil he completed the course.

Preliminary enquiries by this OFfice during the next tAréé months
included meetings and telephone calls with TAFE officials. The
coemplaint was fimally resolved fellowing actiom by TAFE, which
re-structured the External Course Oevelopmont Unit, established a
position of Chief Education Officer to co-ordipate the fingl
stage of materfal prodoetion and dispateh, and improved project
management and communications between schoals and the College of
External Studies. The College Principal reviesed the system of
course development and the provision eof the subject material to
the complainant, amd the officers responsible for the delay were
reprimanded.

STATE @ANE: Following the theft of her State Building Society
pass book & woman Student complained to the (mbudsman of poor
security procedures a4t a fuburban branch of the State Bamk, which
acted as an agency Tor the Buiiding Socieuvy. The woman had
reported the theft to the Bwilding Society withim an hour, but
discovered that $460.00 had already been taken from her account
at the agency operated by the State Bank. The Bank apparently
had allowed & male to make the withdrawal.

Preliminary enqguiries were made of the 5State Bank, and the
Ombudsman was fnformed that arrangemeénts had been made for the
complaimant to be reimbursed.

AUSTRALIAN GAS LIGHT COMPARY: A resident of HWewport complained
that the gas compamy had incerrectly replaced a gas meter at his
property soeme years previously, and  that this had caused gas
Teaks around the jofnts. He zafd that he reported this to the
company, which tald him that it wowld “send somesne owt®. When
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this did mat happes, the resident mended the lesks himself with
putty and ETape. The repairs eventuslly deterforated, &nd hae
again notified the gas compamy, which now told him that 1t was
his résponsibility to have the leaks fixed.

Telephone enquiries were made ©o AGL, and they checked their
records of the service; these showed that the gas metéer had bees
replaced seven years agQo. Despite the time lag, the company
dispatched a service person to repair the lTeak at no charge.

ILLAMARRA COUNTY COUNCIL: The complainants purchased a block of
Crown land that had been advertised as sepviced, When they
approached the couwncil te connect power to the block, they were
reguired te pay the 590 connectiom fee plus a S$600 capital
contribution fee. An fnvestigation of & similar complaint fn
198% had found that cowncil had advised the Department af Lands
that ma coentribution fees were required for the swub-divisifon.
The Depariment had acted om that fmnformation and, by doing so,
had misled prospective purchasers.

Fallowing that investigatiem, the cowncil reselved te refund the
contribution fee., The council a year later, however, reguired
these new purchasers to pay tThe centributien feeo. When
preliminary engquiries about this new complaint were made to the
council, the council said that 1t would refund the S600 and was
considerfng 1ifeing the contribution fee from the sub-divisiem in
question.

METROPOLITAN WATER SEWERAGE & DRAIWAGE BDARD: The complainanmts,
who resfded 1m Queensland, owned a property in Eingswood, which
they rented out. In Jeanwary Q%86 they received an excess water
account For $2,262.64. Enguiries to the Board revealed that an
ingpectar mad found a major leak from the service at the property
fn July 1985, and had isswed a waste water notice to the tenant's
baby-sitter, requesting that the service be repaired. A further
inspection in Movember 1985 revealed that repairs mad not been
carried owt, and that the JTeak was discharging 450 Titres of
water am hour. A further notice was fissued to the managing

agents, and the tenant was informed. A third inspection 11 days
later revealed that no action had been taken, and the Board
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tssued & fimal waste watér notice requésting repairs within 4
days. Av the fimal inspection, the Board found the service shut
of f, the premises vecated, but no repairs carried out. They then
disconmected thée service and held the owners T1iable for the
excess water bi11. The Board, in its letter to the complainants,
safd that it had done "everything im fts power to effect repairs
to the defective service on the property”,

The owners complained to the Ombudsman that they had never been
directly informed of the defect. Following telephone enquiries
to the Board, it comceded that it had delayed in its follow-up
action after first detecting the defect and that, while there was
no legal obligation to notify owmers of Jleased premises of
defects, it perhaps had o moral obligacion to do so. The Board
reviewed the excess water bill, and reduced it by approximately
$2,000. The Board also undertook to roview i1ts gquidelines, so
that copfes of defect notices would be sent to owners of leased
premises, and prompt follow-up aceionm taken.

STATE LIBRARY: A Vicrvorfan resident ordered photocopies of a
document held by the Setate Library. The Library presented the
complaimant's cheque for payment fn December 1985, but nad mot
sent the photocopies four momths lacer.

The complafinant epprosched the Ombudsman, but by the time
telephone enquiries were made to the Library, the photocopies had
been sent. The Head Librarfan of the Copying Service was
apolegetic abouwt the wnaccoumted delay, and undertook teo contact
the complaingnts with a personal apology.

REGISTRY DF BIRTHS, DEATHS & MARRIAGES: A firm of solicitors
complained of the delay im receiving a copy of a marriage
cortificate that their cliemt needed te present o the Family
Court. Enguiries to the Registry revealed cthat the original
application had been received two months previpwsly, bwt that
there was no record of & fellow-up letter from the solicitors aor
of the certificate maving been sent. The Registry's computer
system had malfunctioned, and the automatic advice when delays

are experfenced had not been issued. Arrangements were made to
1ssue & certificate on that same day.
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Promotion

109. Publicity

In Janvary 1986 the Ombudsman's Office produced multi-lingual
panmphlets and posters desfgned to fncrease communfty awareness af

its services.
of this Office.
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The second pamphlet, “Police and the Citizen®, 15 a guide to the
procedures for handling complaints about the conduct of palice
aofffcers.

The brightly coloured bi-lingual poster, “"The Ombudsman Can Help
You" 15 available fn Arabic, Chinese and Jtalian. There has been
2 good response to the posters and pamphlets, which are te be
produced in other languages.

February 1986 s&w the publication of the first edivion of tnis
Office’'s mewsletter, "The Investigator®. Copfes were dizeributed
to government departments, local coumcfls, schools, communmity
centres, Members of Parlfament, Tibraries and other owtlets.

The first edition of “The Investigator®™ concentrated on last
year's Amnwal Report, summarising someé of ts features and cases.
The first page of this edition is reproduced on a later page.
The newsletter will be produced avery six months. The second
edition should be avaflable soon. It has a special feature on
Reports to Parlfament, including some recent examples. It also
hes an article on complaints about locsl councils, and explainsg
the kinds of complaint: asgainst councils that can be dealt with
by this Office.

Last year's Annual Report mentioned the publicity recefved by
this Office from Redfern Legal Centre's “Streetwize® Comics, a
project aimed at prowiding practical 1egal imformation 1in an
easty-to-read format for young people. Comic Humber 4 contained a
stery on “How to Complain to the Ombudsman®. Redfern Legal
Centre Publishing has contimued to produce practical guides an
how to wse this OFfFice. Recent examples are the sectien
“Complaints” in the second editiom of "The Law Handbook®, and the
chapter “Protecting Your Rights" in  "Legal Rights and
Intellectual Disability, A Short Guide", & cartoon Trom which s
reproduced below.

The secrecy provisioms of the Ombudsman Act continue to pose
difficulcies for this Office whem 1t wishes to provide
information direct to the public and to assist journalists by
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commenting oA ar confirming medfa reports before their
publicatian.

Last year's detafled discussiemn of the problem, in both the
Amnual Report and in special reports to Pariiament, provoked
extensive and sympathetic ceverage in the media. Nevertheless,
the Gowerament hmas Aot seen fit to amend the legislation. Unless
a case 1s one of the few which this Office reports to Parliament,
or wnless the public autheority concerned releases the information
{and that almost mever happtn;], the Dmbudsman s wnable to speak
on the matter. The problems with this sectiom of the Aet are
dealt with in more detail elseshere in the Annwal Report.
Mpanwhile, media releases following Reports to Parliament remain
pne of the most important sources of publicity for this Office.

Spme examples of media report: concerning last year's Anaual
Report are given on a later page,

In other juriszdictfons, where the Ombudsman % not bound By tLhe
rigld secrecy provisicms that exist in Wew South Wales, am open
and responsible relatfonmship between the Ombudsmam amd the media
can be of considerable benefit to the public.

Some inteéresting remarks on this swbject appear §n the Report of
the Saskatchewan Ombudiman for the year ended 31 December 1985,

An Ombudimanm cam eAly make rpecommendations and cannot
determine or chamge rights. Determining rights 1is the
business of the judicial syitem and the Tegislarers. IFf am
Ombudsman was limited to making recommendations and had ta
keep those recommendstions entirely intérnal | 1) the
bureaucracy and the policical system, his effectiveness
would be Timited. This 15 where the media comes im a5 the
Ombudsman's wltimate weapom 1s his ezpress statutory
sutherity to require governments To test their rejections of
Ombudsman recommendations 1m the cowrt of public opimion.

Hedia ceverage of annual reports, individual cases and the
initiatives of the Canadian Ombudsman &3 a group 15 also
gssential to keep the public informed of the availability of
the Ombudsman’s office and more fmportantly, of the Einds of
issugs that are beimg pursued with the public service and
government. In this sense, the Ombudsman needs the media
amd the media, to a coensiderably lesser extent, 15 noR

wnhappy that there 1% an Ombudsman ...

Frankly, | nave mothing but praise for the media in this
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province for thelir handling of Ombudsman 1ssues during Ay
terms of office. | hesftate to think where my office would
mave been on some issues if members of the media had not
been alert to the 1mplications of the subjects we were
rafsing. To e¢ite an example or two, | d¢ not believe this
office could have ever accemplished as much as 1t did in the
areas of gas zafety inspections amd child abuse 1m the day
care and foster care systems, without the generous print and
other media coverage that we received.

110. Community Information Programmes

During the year officers wisited the following places:
fontral Coast ;7 Hewcastle, Gosford
Far HNorth foast : Grafton, Lismore, Murwillumban.-

The programmes were again conducted at Tocal commumity or
peighbourhond centres. These wvepues have been successful im the
past, as the public seem to prefer am impartial meeting ground,
rather than a government office, to discuss their complaints.

A1l the meighbourhood centre co-ordimators were eager for the
office to wse their facilities to ensure the success of wisits.
The fnvitatien to citizens to make sppointments was especially
appreciated.

Az  previous experience has shown, extensive, pre-=arranged
publicity 15 essential for the swccess of these programmes. Once
again, paid advertisements were placed in the local newspapers,
press releases WEre distributed, and varfous community
prganisations were contacted, On their arrival, the officers
conducted a nember of w@edia interviews &nd appeared on local
televisfon. In total, the officers interviewed B0 people in two
and a half days on the Central Coast and 112 people im thrée days
on the Far Horth Coast.

Because Targe numbers of people wish to discuss complaines, it
hat Become mecessary to  arrange appofnatments &t 20 minute
intervals. The officers found that in the larger centreés they
were bopked out well §n advamce of the day, and that some peaple
had ta be turned away and advised to telephone the OFffice
directiy. Most of those people wha came without making an
appaintment were seen, if they were prepared to walt.
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Unfortunately, owing te budgetary constraimts and the heavy
workload of the Office, 1t was not possible to extend the
Coampnity [nformactfon Preogramme this year. Hevertheless, the
demand for these visits, particularly from the larger cZountry
centres, 15 such that mare Community Information Programmes will
be conducted in the future.

STATISTICAL SUMMARY OF COMPLAINTS UNDER OMBUDSMAN ACT
1 July 1985 to 30 June 1986
Hew result categories have been fatroduced this year. The aims
of the new categorfes are to simplify the results and give them
mare meaning. Dutiined below 15 am explanation ef the new

categories,

Ha Jurisdiction - There 15 now only ome "m0 Jurisdiction®
cAategary.

Declined at owiset

Complaint 13 declimed without any
enquiries being made,

Declined afrer - Complaint declined after some enguiries
preliminary have been made, efther by telephone orF
enquiries by Tetter.

Besolved - Complafints where, fn the assessment of

this Office, actiom by a public
authority has browght about a reason-
able serciement of Tthe matter,

Mo prima facie - Complafnts where preliminary enquiries,
evfidence of wrang often including comments from the
canduct pubifc authority amd the complainant,

reveal no prima facfe evidence of wrong
conduyct, and the matter does nOL
proceed to investigation.

Discontinued - complaints that praceed to
investigation, but stop short of a
finding (matter resolved, no wtility in
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proceeding, the complainent takes legal
action, etc).

Hoe wrong conduct

Wrang conduct
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STATISTICAL TABLES
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* One report covered two coses of w

## Two reports each covered two cases of srong conduck.
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HOTES T0 TABLE

(1)
(2}
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{5}

(5]
(7]
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(%)

Thir rumbera given In each coluws are based on Lhe rumber of letters of cosplaints received and iF any ore cowplaint in o letker ie
sustained, the complaint is treated as sustained.

Beclined includes complaints which are outalde Jurisdictlon, cormidered not of sufficient mement Lo be investigaled, or following
prelininacy enguiries under Section 51 ore declined becauss mo prima facke suldence of any wromg conduck.

As a result of discussions between police and complaint, Ombuedsean serds photocopy papers ko complainant to soek to verify
qurw by conellialion,

Digcantinsed mattorsa include where Lhe cosplainls seeks discontirwance after focoeal investigaticn commenced, where complainant
unreasonably in the opinion of the Osbudssen refieses bo be interviewsd or where before Debudemon investigabion, o court has given
8 decizion one way or the ather on the substance of the cosplalint.

Discont inued maklers where cosploinant does not wish to pursue; where prelisinary enguirles reveal mo wtiliky in reircestigation
or where before relmeatigation concluded mattec i referced to Police Tribunal.

fhat is, on the undisputed fects there S no siscondect,

Ihis substantisl category covers cases shere bthe pvidence is conflicting but where on being sent the reports of the lniktlal police
investigation, the complainanmt does nob seek pednuentigation by bhe Debudesan. {The reasans For Ehis are e doubl werleus - loss
of interest, salisfacticon with police enquiry, disguiet ot pursuing complaint against policel.

This category represents cases shers altheh there is conflicting evidence snd Phe complainant reqguests relrvestigetion, the

anan belisues refrvestigotion is nob  .rranted.
That im, on the urdispuled ts there has been misconduct.
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SUMMARY OF OPERATIONS

Marrative Summary

The Ombudsman

The Ombudsman 415 an fndependent statutery officer, respontible
ultimately te Parliament, who finvestigates complaimts about Mew
South Wales government departments, authorities, Tocal councils
and members of the police force. Findings of wrong conduct are
reported to the Minister concermed and, in more serious matters
or where recommendatfons have been ignored, reports are also made
to Parlfament. The status of the Ombudsman &% an avenue of final
resort for aggrieved citizens 1% recognised in the Ombudsman Act.

The current offfice bearers are:

Ombudsman George Masterman, 0.C.
Deputy Ombudsman Dr Brian Jinks
Assistant Ombudsmen Priscilla Adey

John Pinnock
Principal Imvestigation Offfcer Gordon Smith

Complaints received

In the year ended 30 June 1986 the following written complaints
were received:

Ombudsman ACT
Depariments and authorities

fother than Corrective Services] 1.436
Local councils 954
Department of Corrective Services 2566
Outside jurisdiction 48B3

Police Regulation (Allegations of MWisconduct) Act

Complaints against police 1.676

4,805
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Reports to Minfsters

A toeal of 118 reports of wrong conduct were made toa Ministers
during 1585-86. Of these, 80 related to complaints agafnst
government departments and 38 to complafnts against local
councils. Sectiom 25 of the Act provides for consultation with
Minfsters about reports made by the Office.

Beports to Pariiament

Twélve reports to Parlfament were made during the year, including
réports on:

. Fallure by Sydney Cove Redevelopment Authority to comply
with the provisions of the Envirommental Planning and
Assessment Act prier %o consenting to building of
Grasvenor Place.

« Fallure by Department of Corrective Services to develop
command structure for controlling geols during prison
officers' strikes.

« Delay by police in favestigating pelice azzaults on bBlind
people.

« Exclusion of civilian investigaters from reinvestigatinmg
complaints against police.

Royal Commission Inguiries

section 1% of the Ombudsman Act confers the powers of a Royal
Commissfoner on the Ombudsman when making or holding inguirfes.
Thirty-four fnquiries were held during the year, twenty-seven in
reinvestigacing tamplaints againse palfice and seven in
investigacing the conduct of departments and suthorfties.

Role of the Ombudsman

The previows Andwal Report attracted a good deal of sttention
from the media, and some people, fincluding the then Premier,
suggested that the Dmbudiman was adopting “too high a profile®.
The Ombudsman's wiew 15 that profifle 12 §n the eye of the
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ohserver. The Offfce of the Ombudiman has been establishod by
statute, but it s based om a European model, and is somEtimEed
gaen to Fit wmcomfortably finto dimstitutions of government
patterned an the se-called "Westminster modal®™, The Office has a
role that will be better understood, over time; it would be
unfortumate i1f its powers were restricted, or §f an Owbudsman
were appointed on accownt of an apparently compliant attitude.

SECrecy

The secrecy provisions of the Ombudsman Act have continued to
beadevil the O0ffice, In same cases the pubiic is deprived of
information about such things as complaints concerning passive
smokimg, and in other:s the OFFfice 1= prevented from giving
detafls that might assist other investigative bodies. The
Dmbadsman again reguests that the MHew South Wales Act be amended
in terms fdentical with those of the Commonwealth and Western
Australfa.

Functions of the Annual Report

tome reactions to the previous Anmual Report seemed To suggest
that the Ombudiman showld comment only oa those investigations
that had safely been concluded. Yet there are & number of things
that might drag on for years if the pmbudsman did not bring them,
as examples of delay, to public ateention, The 0Office of the
Gmbudsman, to be effective, must keep the public informed of 1ts
work; there would be 1ittle peint in reporting only om those
matters that had been comfortably consigned to the “forgotten amd
therefore safe" basket.

Public authorities should give reasans

The Ombudsman belfeves that public authorities should, in &11 But
the most exceptions] efrcumstances, give to ihe public reasons
for decisions: failure to do %o would not usually be considered
reasonable, within the meaning of the Ombudsman Act. There has
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recently been some difference of opinfon on this point between
the MHew South Wales Court of Appeal and the High Court of
Australia. The Ombudsman, without canvassing the Tegal AFJUREALE
on either side, remaing firmly of the opinfan that it %
ddninistratively reasonable for public authorities to give
reasons for their decisfons, regardless of the technical
requirements of the law. Conduct can be within the Taw, But can
s5ti11 be found “"wnreasonable” im terms of the Dmbudsman Act.

Fitsh Marketing Authority

After receiving {infermatfon in conmection with amother MATTEF,
this Office began an “own motion® dinvestigation of the Fish
Marketing Authority which suggested that the conducet of certain
Authority staff had exceeded that which couwld be considered
reasonable. For one thing, concessional rates of commission Rad
been granted to certain sellers aof figh, CONTFary toa the
Authority's quidelines. More seriously, some offfcers of the
Authority seemed to have engaged in fish wholesaling on their awn
account. Since the OFFfce of the Ombudsmam has Become involved,
the Authority has adopted more itringent precedures, but
Investigation §5 continuing,.

Ombudsman scrutiny of recommendations to Ministers

The Mimister far Industrial Relations fnterpreced o
recommendation by this OfFfce as meaning that he should explain
his exercise of discretien 1n refusing an application For renewal
of & Theatrical Agent's Licence. In facr, this Office had
recommended that the Department give full details te the Minfister
when asking him  to  exercise his discretion. A similar
recommeéndation was made concerning & complaint about the Faflure
by the Department of Corrective Services to give full details eo
the Hinmister of & prisener's application for an interstace
transfer, This O0ffice canmot {nmvestigate the conduct of
Mintisters, but will continue to examine, where sppropriate, the
advice given to them By public authorities,
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Advence payment: Tor resumed land

Public authorities sometimes resume private lamd, and cam make
part=-payment Lo the aWners, pending final sottlement.
Investfigations by the Office of the Ombudsman hawve Shown,
howewer, that iome public authorities are slow in making part-
payment, and that others cowld pay a largeér proportion of the
purchase price. Recommendstions have been made in an effort to
gvercome these problems. In 1985-86 this Office again drew
attention to the unjustly low rate of interest paid during the
twelve months following resumption: four percent, when market
rates are four or Ffive times TCHAT rFPaTe. There has been some
recent actiom to fncrease Tthe rate.

Role of Department of Local Govérnment

The Department of Local Government has seemed reluctant 1o
investigate the actiens of Tocal government councilis that have
apparently breached the Taw. During the last year wrong conduct
reports woré prépared against the Department: & council levied
different garbage rates fer ratepayers and fAon-ratepayers,
notwithstanding the relevant provisions apparently forbidding
such differences, &nd where another counci)l apparently fafled to
phtain declaratfons of interest from certain Aldermen, contrary
to the requirements of the Local Govermment Act; both matters
were brought to the attention of the Deparwment of Local
Government, which failed to obteinm independent legal advice on
the former, and %0 carry out & reasomably detafled fnvestigation
of the latteér. This Offfce has since been advised that a working
party has been set wp, in order ta consider a "prosecutions
policy” for councils that appear to be acting agafnst the law.

Permanent residence in caravan parks
Caravan parks are becoming permanent homes for an increasing

number of people, and numercus complaints arise: at one cxbtreme,
that permanent establishments fn caravan parks are destroying the
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amenity of people Viwing in nearby conventfonal homes; at the
other, that pedple who wish te live in caravan parks are denied
their rights by park managers, Some acting on the instructioms of
local government authorities. The Goversnment has tried to draft
figw réfulatiens to mest the chanpging social circumstances, but
the Tegislation has not yet come fmto force. In the meantime,
this Office has troated each complaint according tTo fts merits
and circumstances; these can differ very widely.

Mosmam and the Dog Act

Sydney's Mosman Council resolved, in effect, not to enforce
cartain provisions of the Dog Act, passed by the New South Wales
Parlfament. The Ombudsman has told the HWinister for Local
Gavernment that the counci)l appeared to be coendoning breaches of
the law, and that the accepted principle was thae public
authorities should not try to promate purposes agafnst the spirit
of the law which gave them power to act. Mosman Council should
Teave {ftself able to act against any breach of the Dog Act,
according to 1ts discretion; 1t should not resolve to act anly inm
limiced circumstances.

Cowncil employees and the Ombudsman Act

The Ombudsmam has been advised by eminent coumsel that the
Ombudsman Act does mot technically provide Jjurisdiction ower
employees of local government cowncils. Parliamentary debates at
the time of the imtroduction of the relevant legislation show
that &11 parties intended Tocal governmest employees ta come
within the Oabudiman's jurisdiction. The Ombudsiman has made two
reperts to Pariiament om this matter, and can only speculate as
to the reasons why his jurisdiction has not been extended to this
Ares,
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Prisoners and the Mental Health Act

The Ombudsman i3 fnvestigating four cases in which the Mental
Health MAct, fin Force from 1958 1o August 1986, was apparently
wsed, inm effece, as & meant of holding people in preventive
dotentian. In oné case numerous procedural errars prevented &
prisoner facing trial, &ven though he had been found by a fury ta
be fit te plead. In another instance, & patient has apparently
been held in a mental hnospital for 38 years, despite the Fact
that she has been recommended en a number of occasions for
placement im @& nuriing home. Changes to the Memtal Health Act
thould mean that sech patients will Be reviewed regularly; the
Ombudsmam will continue to Follow developments.

Searching of wisitors to prisomners

The Ombudsman {nvestigated a complaint thae the wife and six year
old daughter of a prisoner had been “strip-searched” during a
geal wisit. Following recommendations made by the Dmbudiman, the
Departmeént of Correctiwe Services amendéd the regulation to
define the extent of searches and ve make it clear that any
person objecting to a search may still have a non-centact wisit
with a prisoner.

Weed for civilian investigators in reinvestigating complaints
about police

In April 1986 the Ombudsman made & second report te Parlisment
about the need to &llow civilfan fnvestigators to refnvestigate
complaints abowt police. The present restrictionms cause double
handling of files and unnecessary delays, and prevent the use of
civilian applicants with police sxperience.

The Ombudimanm’s wiew 15 that he should be able to select the best
avaflabie investigators for the fmpertant task of reinvestigating
complaints against police, whether from within the MHew South
Wales Palice Force or elsewhore. The existing restriction 45
angmalous and creates unnecessary suspicion as  té  the
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independence of the investigation ecarried out by the Office of
the Dmbudsman,

Delay in police investigations: need for statutory amendment

The Annwal Report sets out two examples of very long delays inm
police investigations, one concerning alleged assault by police
on Blind people. In two reports to Parliament, the Ombudsman
proposed a legistative amendment to enable him to commence Mis
own investigation if police investigation had not concluded in,
say, 90 days, or some lenger period agreed to by the Ombudsman
and the Commiszsioner of Police. The formér Premier amd the
present Minister Ffor Police agreed im principle to the chamge,
and the (mbudsman looks ferward to its enactment.

Classes of conduct and the Imtermal AFfairs Bramch

The Police Regulation {(Allegacions of Wisconduct) ARet says that
virtually a1l investigations of coemplaints against police must be
conducted by the Internal Affairs Branch, unless the Ombudsman
and the Commissioner agree on  “clagses® of conduct woa  be

investigated by other police. The Ombudiman suggested an
agreement on "classes” of conduct in March 1985, in order to
reduce  the worklead of +the Internal Affairs Branch. The

Commissioner of Police did not respond until January 1986, and
then only after the (mbudsman had written to the Mimister and che
Folice Board. An agreement 15 now in force.

Need for immediate statements

[nvestigating police aften wait uwntil the wery end of tTheir
fnvestigations before taking statements From police officers the
subject of complaimt; this may be teelve months or more after the
complaint. The Ombudsman believes that statements should be
taken from everyone 3% 286h as possible after the incident that
has given rise 1o the complaint. Thiszs 15 merely good
favestigative technigue.
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Mo wseful comments from Police Department

When the Ombudimanm believes that there has been wrong conduct by
publfc awthorfries or police he distributes a stavement of
provisional findings and recommendacfons to all of the parcies
involwed. Most public authorities provide useful comments to be
taken into account by the Ombudiman, but there 5 scarcely ever a
detafled response from the Police Department. This assists
ngither the Ombudsman mnor the police offfcers the subject of
complaint.

Case Notes
Cases dealt with during the year included:

Quite a charge: Commercial fishermem ropairing their boat wsed
electricity supplfied by the HMaritime Services Board o drill
scrow holes with & mamd-held eleceeie dedill.  The Board charged
them more than $170.00, HAncludimg labour amd a &6 per cent
Surcharge. The Minister eventually imstructed the HBoard to
reéview Tthe accouwnt,

Medical examination: In order to make trouble for a former womans
friend, a mam rold the Deépartment of Motoer Transport that she was
profne to blackowts and convuelsions, The woman told the
Department that the mam Rad made other mischievous reports about
her, but the Department still made her take a medical
exaaination. The Department has now changed 1ts procedures, and
investigates reports of medical problems more thoroughly.

What trucks? Hastings Municipal Cowncil's dnspector looked at
the wrong park after the council was: told about Trucks, a boat
and a bulldorer parked on a public reserve. Even after the
Ombudsman found wrong conduct agafmst the cowncil, the council
was slow to act.

Paddington bizarre: In February 1975 Sydrney City Cowncil
approved a three=month trial for & “"church bazaar® 1in Faddingran.
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Ten years later a much-gxpanded fles market was seill pperating,
wWithout council approval. The Deputy Ombudsman criticised wThe
council's fallure to make a proper planning decfsfon on the
matter.

Taxi depot or park? Weverley Municipel Cowncil beught a service
statfon site te extend a public park, but allowed it wo be wied
as & taxi dépot, withouwt warnfng nearby residents, wha complained
that the coumncil teok mo actiom when the depot was wsed as a
service station, contrary to council approval. Council has since
said that 1t will met remew the lTease of the taxi company.

Lost _alarm messages: A docter installed am extensive security
alarm system, but when the alarm went off in error the police did
not  respond to  the security company's warning call. It
transpired that telephone messages sometimes Fell from a conveyor
belt takimg them to the police radio despatcher. The system has
been changed so that the radio operator can monitor & telephone
call.

Intosicated Persons Act: The Annuwal Report describes iwo cases
where people were fincorrectly detained as fintoxicated persons.
The Police Department mas begum Tectures to Tnstruct afficers fin
all of the provisions of the legislatiaon.

Financial Summary

Funds aVlecated by Parliament for the operation of the Offfice of
the Ombudsman during the year ended 30 Jume 1986 totalled
£2,538,000. Additional supplementation of 530,000 was approved
durimg the year, giving a tetal funds allocation of 52,568,000,
Expenditure for the year totalled $2,557 .868. Significant
expenditure ftoms were:
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1tem Expenditure % Total
B Expenditure
Salaries and $ 1,837,533 71.B &
pther eaplayee

payments

Rents 5 105,897 11.9 %
Fors £ 130,180 £.0 %
Srores 4 79,285 3.0 %
Postage £ 52,546 2.0 %
Travel 5 46,537 1.8 &
Printing 1 a0 , 265 1.5 X

Total expenditure was just owver 510,000 [0.3%) less than budget,
but this is accounted for by the fact thar 510,000 is held in a
special account to cover Hatioemal Mage increases and cannot be
used for any Athér purpose.

The Kew South Wales Office of the Ombudsmam carries owt 8 number
of functfons that im ather countries and States are carrled aut
by separate organisatiems. For example, fn some councries prison
complaints are handled by a Prison Ombudsman; fndeed, this was a
recommendation of the Hagle Hoyal Commission fmto Hew South Weles
Prisans. In some countries and States complaints sgainst police
are handled by a separate Police Complaints Authority. Again, fin
many countries, including the United Kimgdom, complaints against
local government authorities are investigated by separate Local
Government Ombudsmen. 1t s the Ombudsmam's view That the
exfsting sitwation in New South Wales is the more e¢ffective and
cast efffcient solution. It emables a sharing of functions and
costs in ohe recognisable institution. TRis multi-purpose
function of the New South Wales OFfice of the Ombudsman neads,
mowever, to be borne in mind im considering the financial
aSpeCcls.
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FINAMCIAL STATEMEMNTS
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BN IE, GRO.
EYDMEY, PLEWY, 288

OFFICE OF THE OMBUDSMAN
AUDITOR-GEMERAL 'S CERTIFICATE

The books and accounts of the Offfce of the Osbudeman for the wesr ended
3 June 1986 have bBeen audfited in accordamce with Section 34 of the Public
Fimance and Andit Act 19E3.

In my opinfon the accompanying receipts and payments statement, sSusmar ised
raceipts amd payments statement and statement of special depesits account
balamces, read in conjunction with the notes thereto, comply with Sectiom 45E
of the Act and are in accordance with the acoounts and records of the

Departmont.
e
- K.J. MOBSON FASA CPA
AUDTTOR-GENERAL OF NEW SOUTH WALES
SYONEY

§ October 1986
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office of the (mbudsman
Tear Ended 30 Junm [986

Pursuant to {lavse B of the Public Finance and Audit
{Departments) Regulation 1986, 1 state that:

(]

el

The accompanying flinancial Statéeménts have heen prépared
im accordance with the provisions of the Publfc Fimance
and Audit Act 1983, the Public Fimance and Auditg
{Departments) Regulation 1986, and the Treasurer's
Directions,

The statements present falrely the receipts and paymemtis
of that part of the Consolidated Fund, and those accounts
fn the Special deposits Account operated by the Department.

There are nat amy clircumstances which would render any
particulars fncluded in the finamecial stavement te b

I1!-1!Iﬂ1l‘lg ar fnaceurate.
ﬂi ﬂr l‘[;hiqj

G. §. Masterman
OMBUDSHMA
| 25ER1S

A Delany
Accounks OFficer
125621



{FFICE (F THE (MELDSWA
RECEIPTS AD PAYHENTS STATEMENT FIR THE YERR

DETRILS

DOREOL IDATED FUMD RECEIPTS &
(her Becefpts
Misoellansmus Services Renderad
Total Consolidsted Fund Receipts
DIREOLIDATED FUMD PAYMENTS :
Salaries and other eployes payments #
Hafnrenance and working espenses
frher servloes
Total Cormal fdated Fund Paymests

SPECIAL [ERCSITS ACDOUNT RECEIPTS @
Balance of Salaries Adjustmnt
Susperse = Salay Deductions
Prowiston for the Puchase of Computers
Total Special Deposit Receipts
SPECIAL (EPDSITS ADDOUMT PASMENTS:
Salaries and other amployes paymenits
Plast and equi prent
Total Special Deposits Papments

AL ARCS  TOTAL RECEIPTS
TOTAL PABENTS
Tess [nter-fund transfers
TOTAL - HET PROGRAM PAYMENTS

ENIED JOTH JIME 1986

e ——— e

Table A

F Ircludes sallary and alloeance of the Drbucdsnen -

Spectal Bppropelation Act 4 of 1906
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COHPLATHTS FAYMENTS
HOTE TS THETSE RS TG T i
AT ESTIMATE  ACTUAL ACTUAL.  ESTIMATE  ACTUM,  ACTUR  ESTIMATE ACTHAL
S S i = =m b} b S ket
a . ¢ 1 B 19 16 8 1
e E L] Lk W UL W W e “
. . i N ] 13 1] ]
wo1LM 19m 1508 . . 1,78 1,908 1,038
0] i 1] 120 F ik 1 &R 410 )
1 EEE LR - - - LEL] LLRL}
SR - : ) P R
i =3 W& 5 -3 W 5
s a 45 WA [ 49 M, [
s HA 16 A 16
e R [ : = L' =i b
i 517 H &9 57 A H19
: 5 W 3 iia M 3
57 4] RIT [
EEE PR EEES E “ E - “‘
2,31 2@ 2558 517 [ 2ma  25W 3,180
sk 517 k] 517 e 19
2,331 R i 7 i | ] pAA Y
& W BF

= b2k -



- 325 -

Table B

OFFICE OF THE DHEUDGHAN
SUMMARTSED EECEIFTE AND PAYMENTES STATEMENT
OF THE CONSOLIDATED FUKD ARD THE SFECTAL
DEFOSITE ACCOUNT BY ITEM FOR THE YEAR EKDED
MmHE JUNE, 1986

Details Ware  19E4/H85 1985704
Actual :IH.-I.'l‘ Actual
S000 2000 SO0
Recelpts
Othar Recelpts
Bepayments to Frevious Years Vore 2 1 3
Unelasslifled Receiprs 1 F L&
Miscellapecus Services Eendered
Comalsslion on Deductlons ® n
Balance of Salarles Adjustment -3 k|
Suspense = Salary Deductions
Salary deductfons 14 2
Moter Wehicle Advancos - Repaysents =1 1:
Frovialen for the Purchase of Cospurcers maa
Total Recelpes & LI
Fayment s

Salaries and Other Employes Payments 10 1,783 1,908 1,834
HMainteoance and Working Expenses 630
Plant and Equipment
Purchase of Compaters
Ocher Services
Overacas Vialcs

602
1
Total Faysenis I-- 381 !-ml




FFICE OF THE (MELTEMN
STATEMENT OF SPECTAL DEPSITS ACCIUNT BALAWES /S AT
0T JRE, 1956

Booount, Herte

6 Advance o Purchase Motor Yehfcles

1140 Balance of Salary Adfustment.
11% Salary Deductions
178 Prowision for the Purchase of

Computors
1983 Uncladmed Salarles
Total - AN Special Deposivs Acoourts

Cash
S0

g

|t

Curyent Year
Sacurd ties
b1 1]

FEF

Table ©
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OFFICE OF THE OMEUDSHAN
HOTES TO AND FORMING PART OF THE FINANCIAL
STATEMENTS

General

(a) The fimanelal statemests of the OfFfice have boen
prepared on the basis that the transacclons of the
Public Ae¢ounts are reported on & cash basis wich the
exception of paymeet for salaries which are repofted om
an accraal basis.(Bote 10 also refers.)

(b) The finamcial details provided In Tables A and B
felate to crameactions om Consolidated Fund and Spoclal
Peposits sccounts amd are in agreesent wich the
relevant sections &f ethe Treasurer”s Public Accounts.

() A reference in the recelpte and payments statement
ta amn “estisate” fligure means:

{1} 1im the case of a special sppropriatios the
apount fncluded fn the ostimates in respect of that
appropriatlen; and

€41} in the caso of an snmual sppropriation the
amount provided in the estimates to be appropriated
b¥ the relevant Appropriatien Act as advised by tha
Treasary.

{d} A reference Iin cha recelipts amd payments SCaCement
Eo an “sctual” figure means the payments actuslly made
by the Office In respect of the item to which it refers
with the exzceptlion of paysent for salariles which are
reported a8 an accrual basls as per (&) above.

Schedula of uncolieeted amounts

Thete are no uncollected aBeunts as at 30¢th June,
1986, due to the OFffice of the Ombudassn s funeclion of

investigatiog complatnte being provided as & free
ggrvica.

Amounte due and umpald for goods and services received

Amcunts due and wnpald fer goods ard services
recefved by 30ch Jume, 1986, and comparative ascunts as
at 30ch Jume, 195%, for che following itess :

L9B4fBS 1985/86

ThH.4% Baoka 439.00
1,223.099 Faas A

b6 .50 Hator Yehiclas T I

I6L.10 Printimg 1,124.00

1, 336.76 Staras B8Y. 90

31135?-3[ $2|5§ﬁ1i!



Hote &

Hate 5

Mota &

Hore 7

Hare 10

- 128 -

Contingent liabilities

There is mo form of comtingent liability pending as
at 30ckh Jupe, L9EG

Amounts repayable on owtstandiog leass asd advances

The Offlea aof the Ombudsman has no form of Public
Borrowings all Fuade are preovided from Comsolidaced
Fund,

Dobte wrlteten oFf

The OFflce of the Dabudiman had ne bad debce to be

written off dering this finasncial year anded Jl0ch June,
1 %A6

Comaltments
Commitments oo hend a8 at 30ch June, 1986, and

eomparacive amoumto as at 30ch Jume, 1985, for the
fallowing items ©

1984/83% 1985/86
Books i5.00
Motor Vehicles 30.00
Plant and Equipment 2,106.21
Pascal sad Telephone 10.00
Frimting 57.00
2,721.49 Stores 361.27
a!,?!i.ii 5!!EEE.II

Haterial asslatasce provided to the Depacrtment

Ho materlal asslstsance was provided to the Bffice
during the financial year ended 30eh June, 1986

Sums of seney held for two years or more

The wers a¢ sonles held by this Office as at 3A0th
Jumne, 1986 that sheuld have beas seanc ce the Treaswry.

Full years costs For Salarles and Wages expemditure

The expaadicuves for salaries and other smployas
payments for comsclidaced fund was §1,837,932.37 which
includes an amoumnk af :1!,-‘2!.55 For the fimal four
days of the year to reflect the full year s salary
=1-F 1%
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Exgemptlions from Fipnancial Reporting Requirements

The finamcial statesesnts have been prepared in
acecordance with the provisioms of the Publie Flaaace
amd Auvdlt dect 1983, cthe Publie Flasace and Audire
(Depacrtments) Eegulation 1%B&, and the Treasurer'n
Pirections. There have baen no exemptions granced by
the Treasury.

END OF AUDITED FIRARCIAL STATEMENTS
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OFFICE of the OMBUDSMAN
STORES & EQUIPMENT EXPENDITURE

ALITRNT
s [z
i S ——
foroey
o |-
i
I_I_IJ_I_I_I_1

“ul Be) Sep Oct Mow Dec don Feb Mor dpr Moy Jun
MOMNTH

Hote to the Graph

During the course of the Financial year omge fnvestigation, fnta
the cnnp111n: by Messrs Afnsworth and ¥ibert agefnst two palice
officert, required far greater expenditures om legal foes and
transcription of tapes tham anticipated. QC's were rotafned by
the complafinants and a number of witnesses. It was mecessary for
the Ombudsmam alse to retain JQueen's Counsel.

Durimg this period expenditures on planned acquisitienz of
ftores were soverely constrained or held back. In Janvary, 1986
application was made to the Treasurer for supplementation of
$30,000 to the Ombudsman's Budget on account, principally, of
this Ainsworth investigation. When this supplementation was
granted on 10 Merch, 1986, the Ombudsman was able te go ahead
with the planmed necessary purchases of stores in April, May and
Juae. Payment for thete stores was made in May anmd June as shown

in the graph.

The June, 1986 Figure of 538,000 (534,000 Tor Stores) shown
dbove represents the following major items:- ane Burroughs
Terminal; $9,866; five Screon Frinter Typewriters; $13,464;
thirteen Ergornomic Keyboard Operator Chairs; $2,160; one Tape
Copfer; %2,849; on Ergonomic Desk; $1,113;: and Burroughs
Maintenance Agreement for one year; $2,664. All these items were
aecestary for the afficient wunning of the office.



- 331 -

Explanations for Table A

i A1l totals have been rousded to the nearest oae Ehousand
dallars {51,000). Asteriaks im tables denote that the asmcant 1s
Five hundred {(55300) or less.

2 The waviag of 570,000 of the Budget Allocarion for salaries
and other empleyes paysencs was due Eo the resignation of &
number of afFlears aed the difficulcies in replacing & number of
speconded police offlecera who have left the Office.

3 The over sxpenditure of 590,000 of the Budget Allocatiom for
maintenance and werkimg expenses telated to the followimg Ltems:

Foes for services rendéred

The conduct of relnvestigations under Sectlen 19 of the
fmbudsman Act hag proved more costly tham was eriglnally
snticipated, partlcularly, Iin relation to the need to
abtaln competent legal advies and to have evidence
trapscribed quickly and scgurately.

There has alsc been an imereasing tendemey to subpoena
the Flles of cthias Dffdce for the uwee im court
proceedings- The service of each subpoemna requires legal
representation im the partléular proceedings om behalf
of che Ombudsman.

4 EBudget allocactlon sepplemented ko the extestc of 530,000 by
the Treasurer fros Treasurer s Advance and the resaining
difference between actual asd ascimaced expenditure on
milptenance and workinmg expenses has bheen offser by the
differesce Bogween actual and estimated expendlicure on salaries
and other eapleYes pAYBRANCE.

Hajor Assete om hand ag at 30th June, 1986

Clasa of Asset Quantlcy Aequired
Prior 1.7.85 Fose 1.7.85

Hotor Vehlcles B -

Fhotocoplers 3 1
Computer Systems 3 Stationa & Stations
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COMPLAINTS AGAINST AUTHORITIES AMD ODEPARTHEMTS
COUMCIL OF AUCTIOWEERS AMD AGENTS
Auctioneers and agents compensation fund

Ms R complained about alleged delay by the Council of Auctioneers
and Agents in processing her compensation claim against the
Auctioneers and Agents Compensation Fund, and about the alleged
failure to repay rental bond money which appeared to have been
l‘lslpprnpriitud by & real estate agent.

Ms B rented a flat fm November 1982 and paid 5200 rental bond
money, which was Todged by the managing agent with the Hental
Band Board, The lessor terminated the agest's services in
February 1983, and Ms R continued to rent the flat until June
1984. When Ms R made enguiries abowt her bond money, she
discovered that it had been paid to the agent. The Rental Bond
Board recefved & c¢laim form from the agent authoerisiing the
payment of the bomd to the agent in October 1983. The form bore
a signature which resembled that of Ms R.

Ms R reported the métter to the police, declaring that she did
not sign the rental bond claim or authorise the agent to collect
the manéy on her benalf. The police failed to locate the agent.
Enguiries were made of the Rental Bond Board, a&nd the Board
referred the matter to the Council of Awctionsers and Agents
Compensation Fund. The Board inaformed this Office that they
normally refer matters finvolwing the conduct of a real estate
agent to the Coumcil, especially when monetary Toss has occurred.
tn this finstance, the Board was advised by the Council that the
agent was disqualified im July 1983 from practising as a licensed
agent, and that 4t was dinvestigating a number of matters
cancerning him,

The Board referred Ms R's claim to the Couwncil in September 1584,
The Coewneil 2ent information about the Fumd to Ms R, and she
lodged a claim in November 1984. The claim was examined by the
Elaims Clerk in December 1984, and by the Deputy Registrar fn
January, 1985; a recommendation for payment was made. The claim



wat submitted to a Sub-Commfttee of the Cowncil fn February 1985,
a decisfon was made to disallow the claim, and the decisfon was
endorsed by & full Council meeting fn March 1985. The claim was
referred back to the Rental Bond Board.

Investigation of the coamplaimt revealed that Hs R's claim was
digsallowed because the agent was not a licensee at the time of
the alleged misappropriatien of funds, section &4 of the
Auctioneers: and Agents Act specifies that the Fund i5 to be wused
to compensate a “"fallure to account® by & Ticensed sgemt. The
Cheirman of the Council advised that for a number of years the
Council adopted a wery Tenfent policy of paying out compensation
claims. This policy was altered at the beginmning of 1985 az a
result of Tegal advice,

The Chatrman of the Couwncil also advised that:

1. Proposals hmave been formuleted to amend the Auctiomeers
and Agents Act so that compensation may be extended to victims of
unlicensed agents.

2. A closer 1iaison has been established between the Board
and the Cowncil, and there is a better understanding of the
specific circumstances whereby a Tandlord or & tenant can claim
against the Fund.

k. 19 The Cowncil is reviewing 1ts adminfistrative procedures
and attempting to expedite the processing of compensation claims.
The present positfon {15 that, when it fs clear that a claimant 1s
not eligible for compentation, the application 15 submitted
directly to a Council meeting rather then being examined Firstly
by & sub-Committes. The Council will attempt to offer a full
explanation to claimants when clafims are disallowed.

In the Tight of this faformatfon, and because Ms R was later
compensated by the Rental Bond Board, favestigation of the
complaint was discontinued.






DEPARTMENT OF EDUCATION
Higher School Certificate marks

The Department of Education refused to provide the complainants
with the marks obtainmed in their Leaving Certificate/Higher
tchonl Certificate examinations, which they sat fn 1964 and 1972
respectively. The Department's Examination and Schoelarships
Divisian replied to the complafnants’ request for their marks in
these TErmMS:

While it is the current policy of Board of Senfor Schosl
Studies to release to candidates details of scaled marks,
aggregate marks and rankings for subjects presented, the
policy prior to 1974 held this information was to remain
confidential to the Board and was not to be released to
candidates.
The changes in policy simce 1974 are not recrospective to
fnelude prior examinations and therefore anly that
information provided om your original certificate/
resullt notice 1s available to you.
Formal fnvestigatiom of the complainmt showed that Certificates
issued by the Board prior to 1%78 presented an approximate
picture of candidates' performance. Candidates would mnot have
known whether they obtained the minimum mark or something better
for the "Award™, “Level Gaisned" or “Grade” in a particular
subject, but from 1974 wntil the release of scaled marks and
percentile bands fer each swbject im 1978, the aggregate mark was
shown on & certificate, providing candidates with a measure of

total performance.

The Ombudsman concluded thet the Department’'s letter to the
complainants was misleading, since it inferred that individual
marks obtafned §n an examination sat after 1974 are now released,

which 1% fmn Ffacst not Trus. The only mark released from 1574

until 1978 [when fndiwidwal marks and percentile bands were made



available)] was the aggregate mark. Untdl 15978 the scaled marks
which would Tead to the “Award®, "Level Gained" or “Grade” for
gach subject were [and are now) deemed to be confidential by the

Board.

The main reaszons for the Board's refusal to release the marks

WEFED

1. Decisions made by Boards frem 1974 have not been
applied retrospectively to the decisions of ecarlier study boards
and, while aggregates are now released to candidates, the present
Boaard did mot see {1tself maving the power to vary the considered
decizions af earlier Boards.

Z. The Board therefore consfdered that 1t did not have
the power o vary the rules wnader which the Higher School
Certificate was condocted in previows years. Swch a decision
would establish a precedent for the retrospective spplication of
all policies which have been amended by subsequent Boards. The
impiications of such a precedent would be significant. For
example, many people who did mot qualify for the award of a
Certificate under the rules operating at the time of their
candidature, might become eligible §if those rulées were to be
amended retrospectively.

3. Another concern expressed by the Board related to the
changed methods of reporting Higher School Certificate results
since 1974. As results have been reported ia a variety of ways
since the Higher Schoal Certificate was introduced, the
information regquested might be misleading §f judged by current
criteria.

The Ombudsman concluded that he could see no valid reason why a
current Board must adhere to the more secretive posftion adopted

by & previous Board; there were no rules, regulations or

principles of law which would prevent the Board from releasing



results to candidates prior to 1978, and chamges in the reporting
of the Higher Schenl Certificate over the years would net be a
major {mpediment to the release of the marks in question. Tha
Ombudsman found that any reasonable person would consfider that
candidates had a right to know the scale of marks they obtained
in 4 public examimation, amd that the refusal of the Board of
Senfar School Studies to release marks to studemts who sat for
thefir Leaving Certvificate/Higher School Certificate prior 1878

was uAreasonable, unjust, and based om irrelevant considerations.

The Ombudsman recommended that the Board provide Lhe
complainants, and others with similar requests, with the scaled
mark for each swbject, in addition to the “Award”, "Level Gained"
or "Grade". He recommended that, if the maximum merk obtaimable
in each subject for that year and the aggregate mark were
avafilable, then thizs {information should &lse be provided. He
further recommended that the Board provide am explanatfon as to
the limitation of the meaning of the marks: with each statement of

results. The Board has refused to adopt these recommendations.

DEFARTMEHRT OF FIMANCE
pDelay in preparing a "stated case”®

Under section 124 of the Stamp Dutfes Act & person Tiable for
payment of duty, who 13 dissatisfied with the assessmént by Lhe
Chief Commistfoner for Stamp Duty, may request him to “state &
case” for the oepinfom of the Supreme Court. M35 F made such a
request in Febrwary 1984 and later complaimed to the Ombudsman
about unreasonable delay by the Stamp Duties Offdice in stating a
CASE.
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Ms F made the reguest through the Stamp ODuties Office at
Hewcastle and this wés forwarded to the Sydaey Offfce on 23
February 1984 for attemtion. Tt §% the narmal practice of the
Stamp Duties Office to refer the matter to the Crown Solfcitor.
The Crown Solfcitor is asked to censider the assessment and, if
he agrees with ft, ta preparé the stated case. ¥Yet the Stamp
Outies Office did not refer Ms F's request to the Crown Soliciter
until 16 Jely 1934, When HMs F made her complaint td the
Ombudsman on 2T Februwary 1985, the stated case had s5till mot been
prepared,

Clause 6 of Schedule 1 of the Ombudiman Act precludes the
Ombudsman from finvestigating complaints about the conduct of a
public authority acting as a Tegal adviser to & public authority.
Therefore, the Ombudsman did not have jurisdictien to investigate
any delay on the part of the Crown Solicitor. The investigation
of the complaint was confined to the time when the matter was
referred from Mewcastle wntil the time it was referred to Cthe
Crown Solicitaor.

In response to preliminary enguiries by this Office, the then
Commissfoner for Stamp Duties said, "... after preliminary
perusal of the papers time was needed to deliberate wpon all
relevant aspects prior te referral to the Crown Solicitor®.
Nevertheless, the file showed that no action was taken by the
Sydney Office from the time it recefved Ws F's request on 23
February 1984 wuntil 16 July 1984, when the request was referred
to the Crown Saliciter.

The Deputy Ombudsman fownd that insufficient action was taken by
the Stamp HOutfes OFFfice and that, in failimg to take adeguate
steps to ensure that & stated caseé was prepared, the conduct of
the Office was wnreasonable. In Riz report, the Deputy Ombudsman
recommended that:

1. whem & rFeguest to state a case is received by the Stamp
Duties OFffice, the matter should be referred to the Crown
Solicitor within three months for consideration andfor the
préeparation of a stated case; and



o if there 15 a delay in referring the matter to the
Crown Soliciter, the person requesting the case to be stated
should be notified of the delay fn writing and given reasons for
the delay.

The Secretary of the Department of Finance agreed with the
recommendations and drew the Deputy Ombudsman's attention to the
publicatien fm May-June 1%85 of a threeé-year Mansgement PFlan for
the Department. This Plan fncluded an aim that requests for
stated cases should be referred to the Crown Solifcitor withim 3
months of recefpt. The strategy, he said, "is a recognition of
previous wnacceptable delays imn the [5tamp Duties] Division's
performance®. He &l1so told this Office that people requesting &
case to be stated would be advised when the matter was referred
to the Crown S5o0licitor, and that he had directed that potential
litigants be informed of the progress in preparing & stated case.

DEPARTHENT OF HOUSIRG
Rent for teéeacher housing

The complainant told the Department of Housing 1n MNovember 1985
that he would be leaving his rented house in December, but rent
was deducted from his salary wntil January 1986. The overpayment
was refunded in April, but the complainant maintained that he was
still owed $141.

After enquiries by this Office, the ODepartment examined the
complainamt"s account amd discevered that a temporary employees,
because of inexperience, had ignored several rental payments; the
complainant was owed $282.00. A chegue was posted to the
complaimant in May 1986, together with a letter of apology from
the Department.

The Department $aid that the Government Real Estate Branch, which
4cts &% the agent for the Teacher Housinmg Authority and the
Public Temant Housing Awthority, &rranges rental deductions from
tepants" salarfes. Owing to payrell deadline dates, rental
deductions often continwe beyond the dates that Eteénants wvacate
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rented premises, and refunds of aver-deducted rent become
necessary. Some 700 teacher transfers accur between Hovember anmd
May #ach year, and there are another 200 public service
vaceancies. The Goverament Real Estate Branch has &n fncreased
workload during this pericd and must employ temporary staff.

In wiew of the Depzrtment’s action on thit complaint the matier
was considered resolved.

DEPARTMENT OF IMDUSTRIAL RELATIONS
Delay in setting claim for wnderpaid salary

0a 1 Mareh 1982 Mre L lodged a complaint with the Department of
Tndustrial Relations that his former employer had been
underpaying him. HMr L's complafnt was acknowledged by a letter,
which set out the Department’s role in fnvestigating complaints.
The letter was a standard one, and said, in part:

The matter will be investigated and & further communication
will bBe sent to you 1 due course.

Where an underpayment of wages, holiday pay or long service
Teave is disclased, the Department"s investigation
frequently results im the payment %o the employee of the
amgunt owing., However, should the Department be obliged ta
institute legal proceedings, there fi5 no guarantee that
t?a?e dprn:tidfﬂgt will reswlit in the payment of monays
claimed.

The letter went on ta say that employees may fnstitute civil
procesdings on their own account.

on 21 April 1982 an finspector of the Department visited the
premises of Mr L's former employer and, fin the course of the
vigit, obtained a cheque for part of the amount that Mr L alleged
was owed him. The 1inspector &lse served upon the employer a
Motice to Emplayer, which reguired the employer to matify the
bepartment in writing within 14 days of the action rtaken to
attend to the alleged breaches. The finspecter, in hi§ report
dated 28 April 1982 said, *1 will follew up [the employer's]
commitment of maving stated that he would have this sorted out
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within the 14 days from 21.4.82%. There was no record that the
matter was followed wp by the {inspector, nor of any direction
given to him to do 5o,

The file was returned to Head Office and part-payment of Mr L's
claim was sent to him nearly 2 months after §t hmad been received
by the inspecter. The letter covering the part-payment safd, in
part, “Further fnstalments will be forwarded to you ai they come
to hand."

On 23 July 1982 an officer from the Legal Branch ordered & re-
inspection of the employer to see §f action had beem Rtaken by him
about the alleged breaches. A report from the inspector, saying
that he considered further recovery unlikely, was not received inm
the Legal Branch until 18 Wovember 1982, and no action was taken
by the officer to ensure that & re-inspection had been carried
out.

From 18 HNovember 1982 until % Hovember 1983, the only action
taken by the Legal Branch was to write to Mr L, asking him if he
would be prepared to attend court to give evidence against his
former employer. At some stage the officer of the Legal Branch
had fnstituted & search at the Corporate Affairs Commission to
ascertain whether the employer company had gone inte ligquidation,
therehy making recovery action impossible. The  search
established that the company had not gone fnte ligquidation,

0n 9 Movember 1983 a further re-inspection was ordered; this was
carried out on 6 December. The inspection report said that there
appeareéd to have been & breach of the award, and the employer was
fssued with a Motice to Produce Time Sheets and Pay Sheets.
Frocesdings were commenced against the company om or about 21
pecember 1983, 27 month: after Wr L lodged his complaint with the
Department.

Mr L complaiped to the Ombudsman about the delay by the
Department fn investigating his complaint e&nd recovering the
money due to him from his former employer. In response 1To0
preliminary enquiries by this OFffice, the Secretary of the
Department said that Mr L had been advised at the outset of the
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Department’s role in investigating complaints and the
alternative method of redress against the employer for the
recovery of money.

The Secretary acknowledged that there had been delay by the
bepartment, but attributed it solely to the medical incapacity of
the inspecter, who was later retired from the Oepartment on
medical grounds. He also sald that difficuley was experfemced in
recevering further money Ffrom the employer because of his
impeconious State.

Hevertheless, there were two perfcds of delay 1im  the
investigation of Mr L"s complaint. The first occcurred after the
inftial part-payment of Hr L's clatm, and the second from 18
Movember 1982 te 9 MNovember 1983, when the matter was A tLhe
hands of the Legsl Hranch and Tittle action was taken to
fnvestigate the complaint. The ODeputy Ombudsman foumd that these
delays were unreasonable.

The Department of Industrial Relatioms has a statutory obligationm
to enforce the provisioms of the Industrial Arbitration Act and
the Amnual Helifdays Aet. The Deputy Ombudsman accepted that the
Department has noe statutory responsibility to recover moneys owed
to employees, but moted that ft had takem that tesk wpon itself
ower the years, a5 a4 public service additional te its statutory
role. Hotwithstanding the standard letter sent to Mr L at the
outset, the Department did fn fact carry out & debt recovery
function amd wrote to Mr L fm such & way as to lead him to
believe that further action wouwld be taken on his behalf e
recover the money owed to him by his former employer. That being
the case, the Deputy Ombudsman comncluded fm his report, the
function should have Bbeem carried sut fn an expeditious &nd
efficient manmer.

[n his draft report te the Minister for Industrial Relations, the
Deputy Omabpdiman réecommended that:

1. The Department ensure that, where a complaint has been
lodged amd am investigation wndertaken, a decision be made as

soon as possfible, amd in any event withim six months of the
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lodgement of a complaint, whether an information will be laid
against an employer. If the Department encounters amy difficulty
in imvestigating the complaimt, 1t should ensure that the
complainant 1s informed accordingly, and given an explanation for
the delay.

. The Department ensure that persomns on whose behalf
the Department fs conducting am dinvestigation are adequately
informed in writing of the progress of the investigation.

i. The Department eénsuré that, when it becomes apparent
that the DOepartment 13 wunlikely to recover money From the
employer on behalf of the complainant, the complainant be
promptly reminded of his or her own legal remedies against the
emaployer.

The Minister agreed with most of the recommendations but
commented that, while he agreed that a decision whether or not to
institute proceedings should be taken as soon as possible; he did
mnot consider that a time limit should be imposed. He pointed out
that proceedings wunder the Acts administered by his Departmant
are taken with the awthority of the Minister and tThat tThe
Minfster should not be bouwnd by time limits in the exercise of
his discretion. Such limits, he saifd, are a wmatter Ffor the
Parliament to set, if it sees Fit. Im view of the Minister's
response, the Deputy Ombudsman decided not to pursue the aspect
af the recommendation which related to the six month period.

on 15 January 1986 the Secretary of the Department, in a letter
fm response to the Deputy Ombudsiman's final report, acknowledged
that the demand for debt recovery work carried out by the
Department had grown to such am extent that the resources of the
Department couwld not cope sufficiently with 1ts statutory
functifons. Accordingly, employees were to be made more aware of
their own remedies against employers.

He also adwised that the Minister had approved a change of policy
on matteérs for which the Departmeént would commence prosecution
action, fncluding those whero:
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the breach 1s serfous/deliberate;

the employer has previously beem im breach of the imdustrial
lTegislation; or

a pofint of law with wider {industrial ramifications {is at
155ue.

The Deputy O(mbudiman was satisfied that sufficfent action had
been taken by the Department to implement ithe recommendations.

DEPARTMENT OF MAIM ROADS
Liability for rates

The complainants im 1974 leased a Sydney property dwned by the
Department of Main Roads. They were to pay &11 "rates, taxes and
assessments™. Rate notices arrived from Sydney City Council and
were pafd, but the first account from the Water Board was Aot
recelived umtfl 1979. @By that time the lessees owed over $2,000
in water rates. Inguiries by this O0ffice revealed that the
Department of Hainm Roads did not notify the Water Board of the
Tessees” Tfability for rates until Awgust 1978, The Department
could provide no explanation for this oversight,

From 1974 to 1578 the Water Board sent rate notices for the
property o the Department, where TtThey were merely endorsed
"lesses to pay" and Filed. Mp attempt was made to send the
notices to the lessees.

The Department received Council rate notices fer 1574, 1976,
1978, 1980 amd 1985, The notices for 1980 and 1985 were marked
by Council a3 "Lessee MNotified®™, yet the Oepartment paid
£1.152.45% to the Council for the 1980 rates. Ho payments were
made foar other ye&rs &nd there was no explanation for the 1980
paymant.

There was no dispute &5 to the Tessees’ Tlability to pay rates,
but the Department’'s administrative conduct was Ffoumd by this
Office to be wrong. It was recommended that the Department pay

811 outstanding rates to the Water Board and a&llow the
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complaimants ong year to repay the Department, fn quarterly
intralmants. The Oepartment had offered a similar proposal to
the complainants, but they had rejected it. it was also
recommended that the Department ask the Council For a refund of
the rates Gt paid for the year 1980, on the basfs that the
complainants were prepared to pay the amount directly to Council.

The Department has been fastalliing a computer-based property
management system desigmed to eliminate eérrers such as those
described here. In April 1986 the Department said that its
properties would be entered in the computer, which wowld conduct
weekly searches of the properties and print reports of properties
where temancies nad changed. The reports would then be sent to
the reting suthorities. The computer would reject notices for
properties for which the Department was not respomsible; rejected
notices wouwld Be rFéturned to rating auwthorities for redirection
toa the responsible temants.

This arrangement seemed satisfactory, and mo Further action was
considered necessary,

MARITIME SERVICES BODARD
Quite a charge!

The complainants operated a 9 metre fishing boat. 1In Jume 1984,
when maintenance on the boat was required, they moored the boat
at Walsh Bay and, on three occasions, wused electiricity supplied
by the Maritime Services Board to drill a number of screw holes
with a hand-held 240 volt drill1. The Board charged over 5170 Ffor
electricity, including an amount for labour and a 66% surcharge.

The complainants objected to the Board, which explained:

... the charges incurred are for the major part the cost of
labour by the Board's employees 1in conmecting and
disconnecting power supplies. The fact that the vessel
“angelina® required power for most of the time outside
pormal hours rFesulted im a higher charge. The 661 overhead
is a normal oncast to the basic rate to cover varying
contingencies.
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The charges are as per the current scale im accordance with
the conditions of supply.

This Office asked for more details of the charge for labour, and
wat told that the charge was for half an howr's Tlabour for anm
gelectrical mechanic and an electrical assistamt to conmect the
electricity supply, and nalf an hour's labouwr each for them to
disconnect 1t.

The complainants told this OFfice:

ve. we were instructed by the mechanic whe connected the
power, to disconnect the power ourselves (this finvolved
removing the plug Ffrom the power pofnt!) and return the
equipment (& power extension cord and distribution and fuse
board) to the M5B workshop office on Towns Place, Walsh Bay,
which we did on each of the three occasfons.

Enquiries by this Office of the Sydmey County Council revealed
that 90% of hand-held drills are rated at 500 watts. Continous
operation of this type of drill for 12 hours would comsume six
kilowatts of electricity. At the then current domestic rate,
such power consumption would cost less tham 50¢ and, at the then
current general supply rate, it would cost Tess than $1.

The Board argued that “the complainants had signed a form
egreeing to the conditions of supply amd to pay the current scale
of charges”. However, a mote on the Board's file said:

1t is thought the [ecurrent scale of) charges are mare
applicable to the supply of electricity to larger commércial
ships, rather tham for repair work on Fishing Yessels,
neverthelss they are the only scale of charges fn operation
and were duly applied.

Telephone enquiries of Board afficers revealed that electricity
supplied by the Board fis used mainly by large vessels for
f1luminating carge holds, general Tighting on ships, operating
fans during the Hhandling of nozfous cargo, and 50 Of.
Electricity is also used by fishimg vessels for refrigeration.
one Board officer said that 4t was unusual for the Eoard’'s
electricity supply to be used for small repair jobs; the Board
had only one scale of charges, geared to the use of electricity



by Tlarge wvessels, The Beard made no attempt to draw the
complainants' attentiom to this fact.

After this Offfce became involved, and because the complainants
played some part in the disconnection of supply, the Board
decided to waive 50% of the disconmection fee. In addition, am
adminfstrative eorror was discovered and, fn all, the Board
reéduced the account by £52.589.

The complainants maintained that they were never shown & copy of
the Board"s scale of charges. However, even 1f they had seen the
scale of charges, ft would not have been unressansble for them to
pay only fleeving attentfon to the document, bearing in mind the
normally low cost of operating a hamd-held drill. Anyone with a
knowledge of County Council rates would mot expect to pay $120
for the consumption of electricity worth about 51, even taking
into account labour and overhead costs in making that electricity
available.

The Board's conduct was found to be wrong 1m that it had failed
to:

{11 sddequately explain its electricity supply charges;

{11} properly review it: electricity supply charges;

{i11) take Jnto account the special circumstances when
carrying out its review 1n this casze.

The Deputy Ombudsmam recommended that:

(il the accowpnt issued to the complaimants be reviewed to
take 1nto account the special circumstances of their case;
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{i4) procedures be adopted to ensure that wneconomic use of
electricity 45 specifically drawa to the attention of an
applicant in addition te providing & copy of the current scale of
charges;

{1ii] procedures be adopted %o ensure a meaningful, accurate
and prompt response to future queries about electricity supply
charges.

The Board advised that no Further reduction to the account was
possible; future wusers would be made aware of the scale aof
charges and a more “business like approach” would be used In
future. Howewer, on 24 June 1986, asfter receiving the draft
report, the Minister told this Office that he had instructed the
Board te implement the Deputy Ombudsman's recommendations.

DEPARTHENT OF WOTOR TRAMSPORT
Unreasonable request to have a medical examimation

Ms 5 complained about & decision of the Department to review her
medical fitness to hold & driver's licence, and to require her 1o
undergoe a4 medical examination at her Own expense.

The Department had received information from Mr X. He claimed to
be & close friend of Ms 5 and safd that she was prone fTo
blackouts and convulsions. In accord with Departmental
procedures, Mr X was finterviewed by an Inspector and his
allegations about Ms 5's medical fitness were reported to the
Department's Medical Officer. No ectfion was taken to attempt to
substantfate Mr X's allegaticns. The Department decided to
reviow M5 5°s medical fitness and to require her %o undergo a
medical examination: a natice to this effect was sent to her.

After receiving the notice, Ms 5, whose job depended on her beling
able to drive, contacted the Department by telephone and letter.
M: 5 told the Department she was medically fit and that she did
not suffer any disabilities. She also asked {f Mr X was the
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informant, and told the Department that she had obtained a
restraining order against Mr X, who had been harassing her and
tel1ing 1ies about her to & number of government departments.
The Department tald Ms 5 that it could not disclose the source of
its information and that she had no alternative but to wndergo
the medical examination; otherwise hner licence would Bbe
cancelled. Ms 5 submitted herself for a specialist medical
examination and was certified medically fit to drive.

Investigation by this Office revealed that the Department’'s
procedure for dealing with medical information &bout Ticensess
wes to interview only the informant. The information was sent to
the Department’s Medical Officer for his recommendation as to the
action to be taken, The Ombudsman found that the Department's
conduct was wAreasonmable and wrong because 1t had:

1. failed to adopt proper administrative and investigative
procedures to deal with finformation received from an fdentified
source about the medical fitness of a llcensee;

2 required Ms 5 to undergo a medical examination at her
own expense on unsubstantiated information; and

3. fajled to review the decisien to require MWs 5 1o
underge a wedical examimation after she had provided the
pepartment with vital fnformation about the informant.

At the time the Ombudsman made his report, the Department had
already fdnfitiated a review of fts procedures %0 ensure that
thorough investigation is conducted, invelving both the informant
and the licensea, before referring a matter to the Medical
officer. The Ombudsman recommended that am ex-gratia payment be
made to Ms 5 to compensate her for the expense finvolved fin
gndergoing the medical examination, and this recommendation .was
accepted by the Department.



Unregistered motor vehicles

For many years the Motor Traffic Act safd, in effect, that an
uAaregistered wehicle could be driven to the nearest motor
registry for registration. The Act safd nothing about driving a
vehicle from a registry if registracion were refused. In a case
af that kind a problem with third party dinsurance cowld alsie
arise. The Motor YVehicles (Third Party Insurancel Act says, in
effect, that insurance cover continues for fifteen days after the
registration of & vehicle expires. If registration were refused,
and repairs took more than fifteen days from the day of expiry,
then the vehicle would mo longer be covered for third party
fnsurance.

The complainant fn this case bought am umrégistered “bongo van"
for his son, arranged & cover note for third party insurance,
drove the van to a motor registry and was there told that some
repairs would have to be made before the van could be registered.
The repairs were T1isted on Department of Motor Transport Form
70D, the "Unregistered Yehfcle Inspection Report®, which had the
follewing note at the bottom:

[MPORTANT NOTICE TO YEHICLE OMMER

The vehicle may be driven by the shortest practicable
route to the place where it is to be repaired or garaged,
wWith due regard to the faults described above. Hote
that, wnless the wehicle f5 covered by insurance before
you drive it away, you could be 1fable for the full costs
of an accident.

The complainant safd that he explained to ome of the motor
registry staff that the van would be repaired in the workshop of
his employer, some distance away, amd was told that "as long as I
wénat by the shortest practical route that was 0K and that 1 did
nat have to 1nsure unless [ wanted to". A few days later, after
the third party insurance covér note had expired, the complainant
was drivwing the van from his home to his employer's workshop when
he wat Ltopped by police, and later zummonsed, for deiving an
unregistered and unfnsured wehicle. He maintained, among other
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thimgs, that +the {informatfon givem to the public by the
Department of MWotor Tramsport about driving unregistered motor
vehicles was fncorrect in some respects and incomplete in others.

The Commfssianer for Wotor Tramsport told this Office that the
Department and the police had agreed in 1953 that there would be
na prosecutfan of people driving away from motor registries fn
unregistered wvenicles that were being takem for garaging or
repair. The agréement was intended “to obviate needless
prosecutions in genuine <ases”. The Commissioner alse said that
the finformation about Fnsurance 4t the bottom of the Form 700
*could be misinterpreted”., The Commissfoner agreed to recommend
that the legislation be amended to allow vehicles that had been
refused registration ta be driven legally %6 & garage or
workshop, to isswe an additfonal fnstruction to motor registry
sraff about the need far third party insurance, and to amend Fore
700 so as to make these things clear, The Commfssioner's
agreement on these pofnts was noted in  the statement of
provisfonal findings and recommendations that was compiled onm
this complaimt, and im the draft report that was later sent to
the then HMinister, the Honourable Barrie Unsworth. Hr Unsworth
requested a consultatfon, and his views and @& brief summary of
the discussion during consultation were fincluded in the final
report.

The Motor Traffic [Unregistered Vehicles) Amendment Act 1986 was
assented to on 21 April 1986, and amendments to the Motor Traffic
Regulatfons such as to “permit the driving of wnregistered
venicles on public streets for all essential purposes associated
with the original registration process” came fnto effect on 1
August 1986

Record errors

In July 1983 the Department by letter asked the complaimant to
pay the transfer fee following the sale of a second-hand car.
The Department's records showed the complainant to be the owner
of the vehicle.
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In August 1983 the complainmant told the Department that he did
not own and had never owned the wvehicle in guestien. He asked
the Department to amend 1ts records. The coaplafnant's Tetter
was averlooked by the Department. Further, Ris name was left on
the Department's records as the owner of the wvehicle.

Later, twd traffic infringements invelwing the wvenicle were
issued and the Department told the Polifce Department that the
complainant was the owner of the wehicle. The complaimant,
understandably, complained to the Minister and to this OFFice fn
early 1985.

The Department admitted 4ts error, saying that it had 41ssued
instructions to all appropriate staff im order to prevent a
similar situation occurring again. The dnstructions were
compréhensive and appesred satisfactory.

The conduct of the Department was found to be wromg fn that 1t
had attributed, incorrectly, the ownership of a venicle to the
complainant and, when advised of that error, had failed to
correct 1t records. The action taken by the Department 1in
issuing new finstructions to its staff was deemed to be
appropriate in the circumstances and, accordingly, LT
recommendations were made in the report fssued by thizs Offfce.

DEPARTHMENT OF PUBLIC WORES
A guick response

The Farents and Citizens' Assoclation of & primary school
complained about delay that had occurred 1n the replacement of
the school's 1nadequate septic system, which had been fnstalled
in 1973 when the $chool had 20 students and one teacher. By 1983
the scheal populatiom had grown to more than 120 students and
efght staff members.

Investigation showed that excessive deléy had occurred in the
connection to the septic $ystem of & demountable classroom
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containing toilet facilities. The Education Department had bequn
investigating the adequacy of the old septic system in Movember
1983, but the Public Works Department had not made a site
imspectiaon until June 1984. Techmical advice for upgrading the
system was not recefved from the Publiec Works Department until
Warch 1985. Work comménced fm April 1985,

When the Department was nmotififed of the investigacion by tThis
office, it initiated 1is own internal investigation fimte the
matter. The Departmental favestigation identified administrative
fnefficiency at the relevant Area Dffice and im several areas of
the Building Construction and Maintemance Branch, 1including
progranming of work, obtaining technical advice and client
Tiatson. Fellowing its investigation, the  Department
commissioned an officer to wndertake & review of certain
admimnistrative procedures in the Branch.

Az a4 result af the Departmental review, wide-ranging and
aeffective new procedures were fintroduced anmd no recomméndations
woere made fn the Ombodsman's report in the matter.

STATE CONTRACTS COMTROL BODARD
Failure to pay cleaning contractor

In January 1985 Mr H complained that the 5State Contracts Contral
Board had not paid mis firm for cleaning services provided during
the previous %£ix momths, and that he had agreed to negotiate a
conditional contract with the State Contracts Control Board, only
te fimd that the Board had decided to call tenders. The
complaint was complicated by the fact that Mr H had originally
been awarded a three-year cleaping contract, but the contract had
bean broken when the premfses cameé wnder the administration of &
different Government body.

Mr H continued to clean for the new ténamts for two months after
they occupfied the premises, and was paid directly by the new

tenants. He was then notified that the State Contracts Contral
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Bopard would be takimg over payment for cleaning services in June
1984, with the tepants to check the hours worked., After thres
mognths of submitting invelces to the tenants, which were
forwarded to the Board for payment, Mr H became concerned that he
had not received any maney. After repeated telephone calls and
enquiries, Mr H was paid, in late December 1984, approximately
§£15,000 of the estimated 560,000 owed to him.

Durimg the latter half of 1934 Mr H was asked to subait a
quotatien for the cleaning contract, im order to formalifze the
arrangements for cleanfng. After some delay fn determining which
argas were to be included fm the queotation, Mr W submitted a
guotation. It then came to Mr H's notice that the contract for
cleaning of the premfses was to go to tender, although he had not
formally been advised that his fnitial quatatian  was
unacceptable.

Fallewimg preliminary enquiries, am 1investigation was commenced
by this Office, during the course of which Mr H was paid the
remainder of the outstamdimg monfes, together with an adjustment
resulting from a national wage case decision.

Following the preparation of a wromg comduct report, the State
Contracts Control Board informed this Offfce that the Cleaning
Branch of the Board had fntroduced a register For correspondence,
as well as a follow-up system to report wndue delays 1n dealing
with Tetters.

DEPARTHEMT OF TECHNICAL AND FURTHER EDUCATIOMN
Student Union fees

For the past 20 years Newcastle Technical College has imposed a
"compul sory® studesnt wnfon membership fee on  &11  students
enrolling in & <course of 72 hours or more, unless they have
obtained a "waiver®. MNr C, a student at the college, guestioned
the walidity of this compulsery charge. He was tald by the
Principal in a letter that "at present the fee 15 "compulsory’ in

that staff canpot complete an enrolment without a wafiver but
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waivers can be e:sily obtained for any Just reason™. His class
teacher informed him that he <ould net be enrelled wuntil he
produced his student union membership number,

Clarification was Sought from the Director-General of TAFE, whao
advised that "any payment of Fees s volumtary, not compulsory
and not a pre-requisite for enrolment”. He explafned that there
had been some confusiom 1m the past: a circular had set ouwt the
Department's policy om woluntary contributioms by students to
callege fumds. It safd that “any college motice, brochure or
pamphlet issued showld indicate the voluntary neturé of student
amenities contributions®, and there shouwld be ne coercion of
students ©o RMave Them accept such charges.

Hewcastle Technical College levied student unifon and student
amenity fees, relyfng on the college constitution, which had bheem
approved by the Minister for Edwucation n L1965 and which provided
for compul2ory membership as a condition of enralment. Moreover,
in January 1985 the Department adwised that the Himister had
agreed to an increase in fees.

The Director=General mad a legal apimnfom from the Crown Salicitor
which said:

The Technical and Further Edweation Act, 1974, contains mo
express provision enabling the charging of fees for services
rendered to students or foar any other purpose, mor is there
any authority expressed in the Act for the constituting of a
body swuch &5 the Unfom at Wollongong Techmical Cellege
[similarly Mewcastle) ... while 1t may perhaps be paossible
to rely on the HWinfster's power in sect T ... in order to
validly <onstitute a body such as the Wollongong Technical
College Uniom at any College, I think express power should
be provided in the Act, particularly if it f%5 proposed to
impose on all students & membership fee wherever a Uniom has
been established ... express authority will be necessary in
the Act to charge a compulsory fee ...

Thiz information was mot givem to senfor staff im the colleges,
however; the Principal of MHewcastle Technical Colleéege was noOL
aware of fts existence.

The conduct of the Department was found to be wrong: it had

obtained legal advice, but had not told the Principals of the
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colleges which were affected. The college practice of not
enrelling students until they produced a unfon number or a waiver
amounted to coercion.

College staff nave now been told that no studemt can be excluded
from class for the nop-paydent of fees. [t has been made clear
that student union memabership f§5 wolumtary and that all
prospective students must be informed of that faet. Letters: Lo
this effect from the Primcipal have been circulated and displayed
an motice boards.

The Department has confirmed that the recommendations made in the
Ombudsman's report are being complied with: & new cfrcular 13
being prepared, and further advice has been sought from the Crown
Soliciter with a view to amending the relevant lTegislation,

URBAN TRANSIT AUTHORITY
Alleged failure to compensate

The complainant, a motor wehicle repairer, was retained by the
Urbam Transit Authority to repair a motor home damaged 1m am
acefdent with ome of the Authority's buses. Fallowing the
direction of UTA officers, he teak the damaged motor home to his
workshop, where repairs commenced. According to the complainant,
he asked the UTA about returning the vehicle to its owners, and
was told mot to do 30 without first obtaining from the owners the
name of their fnsurance company; tThis the owners of the motor
home refused to divulge.

The complaimant was then threatenpsed with legal proceedings 1f the
vehicle was not returned %o its owhers. He contacted UTA
officers, who, he maintained, refused to authorise release of the
vehicle unatil details of insurance were provided.

The owners then seryved the complainant a Supreme Court summons
for recovery of thefr wvehicle:; this required attendance at the

Court the next day. The complainant claimed that he againm
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contacted the Urban Transit Awthority amd was instructed by a
Tegal officer to get legal representation and defend the matter.
Hevertheless, in a short and unceremonious hearing he conceded
that he had mo right te retain the wehicle. Representatives of
the UTA were also present in court buwt did not intervene. The
court ordered that the vehicle be reéturnéd to the owners amd that
the complaimant pay the owners’ Tegal costs. Together with his
own £6%ts, the legal proceedings cost the complainant $5,594.00;
he felt that the UTA was responsible for the expense.

Where the UTA has & "knock-for-kEnock®™ agreement with a partfcular
ipsurance company, and the owner of an insured wvehicle makes @&
claim directly on the Authority, the Authority fis entitled to
seck recovery of its outlay for repafir of the vehicle, less any
excess, from the company finsuring the vehicle. The UTA's
Managing Dfirector admitted that ®it f§s to the Authority’s
advantage to obtain imsurance details”, but added that “officers
of the Awthority are well aware that a determination on payment
of a claim canmot be withheld simply becawse fnsurance details
have mot beem provided®.

The Authority provided information about its genersal procedures
and answered specific question: asked by this Office. Ic
maintained that none of its officers had advised the complafnant
to refuse return of the wehicle or to defend the summons fin
court. It conceded, however, that "it does appear that
instructions were f1ssued to stall delivery wuntil an NRMA
inspection was carried out”.

The Managing Director safd that he believed that the Authority's
actions and advice had been misinterpreted by the complainanmt.
Mevertheless, the Authority recognised that the complainant “had
nothing to gain from not releasing the vehicle® and offered the
complainant an ex gratia payment of §5.,594 to cover legal fees
arfsing form the court proceedings.

The complainant still maintained that the advice he had received
from the UTA officers was clear and unequivocal, and that no
misinterpretation had occurred, but he was prepared to accept the
Authority's offer. The Authority's procedures for authorising
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repairs appeared to be otherwise adeguate, and 50 the complaint
wat considered "resolved”.

WATER RESOURCES COMMISSION

Who should pay?

Mr B, a rice grower in the Murrumbidgee Irrigation Area, relies
on & constant supply of water to hi:z property; this brings him
into contact with the Water Resources Commission. Hr B
complained that the Commissfon had fncorrectly charged him for
water uied om his preperty. Although he had protested, he
eventually had to pay all of the charges because the Commission
threatened to cut off the water supply to his lTand #Ff he did not.
At theé time, Mr B had a rice crop which would have been destroyed
without water.

The issue in dispute was not the amount charged for the water
which had beem wsed, but who showuld pay the accoumt. Mr B had
purchased ane part of a property which had beenm divided in two.
Before purchasing the property., Mr B had farmed the land wnder
licence from the owner. The balance aof the land was similarly
farmed by another licensee. During that time, the accounts were
not semt to the awner [who 1ived in Victorial, as regquired by the
legislation, but were sent to the two licensees, who apportioned
the accounts: between them. Onte the property was subdivided each
part could be rated separately but, shertly before this occurred,
4 dispute arose between Mr B and the other T1icensee over who
should pay a certain portion of the accownt. The Commission,
through {ts agent, the 5State Bank, chose to enforce the
outstanding amount against Mr B. He mainptained that the other
Tlcensee was responsible.

This Offfce found that the Commissfon's actions 1in proceeding
against Hr 8 for payment of the outstanding water rates was Aot
ifn accordance with the relevant legislatien, or with the
Commission's practice. As & result of this Offfce's

reconmendations, Mr B was refunded the sum of $501.0%, which he
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had paid under protest, and a payment was also made fn lieu of
fnterest on that sum to the date of refund. Other
recompmendations were made about the Commission's procedures in
forwarding notices of assessment of rates to owners of land, and
about 1ts procedures fn Assesting rates on land Being subdivided.
Those recommendations also were implemented by the Commission.

ZOOLOGICAL PARKS BOARD
Economy amd accountability - the Western Plains Zoo

Last year't annual report noted that anonymous complafnts to this
office are usually sent to the relevant public authority for
information and comment. An anonymous letter about an employee
of Western Plains Ioo, however, resulted in an fnvestigation in
the first instamce by this Office, mainly because the letter inm
effect alleged corruption. The investigation found “no wrong
conduct® on the part of the employee, but revealed a good deal
about perceptioms of accountability amd economy fn the public
sector.

During the favestigation the Officer in Charge of Western Plains
Ioo was asked, among other thimgs, about the procedures used when
cevoral steel-framed sheds were built at the Zoo, and about
related procedures for the constructfon of some hundreds of
thousands of dollars worth of extensions to the kiosk, then finm
progress; the investigating officers were takem on & tour of the
extensions. When asked for project files or other records
concerning the construction of the steel-framed sheds, the
officer im Charge s$ald that there was no “general®™ file
containing written guotations, and no file or journal in which
telephoned gquotations: were recorded. Later, written quotations
for some aspects of the kiosk extensions were produced, and the
Officer in Charge safd that some quotations had been recorded in
such places as staff members' diaries. There seemed to be a lack
of system in dealing with swch things, howoewer.
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The staff of Western Plain oo argued that they had created a
good deal fm the way of public assets &t the Ioo by acting, in
effect, &5 prime contractors. They had purchased many of thelr
requireaents directly from local suppliers and had used Ieo
workers for much of the labour, engaging specialists and sub=
contractors as required. They maimtained that conditiens in an
area 11ke Dubby were different from those im the city, where
various tendeéring procedures had to be followed. In Dubbo there
was a limited number of suppliers, ome soon got to kmow which of
those were likely to provide goods prices and efficient work, and
the others would grow annoyed if they were frequently asked far
quotes but were rarely given orders.

In 5ydney the Director of the Zoological Parks Board produced a
document setting out purckasing procedures that had been endorsed
by the Board in late 1979, without saying that the document had
been produced following adverse findings by the Auditor-General;
this was discoevered later in the ipvestigation. The Director was
told that, as far as this O0ffice could see, the procedures were
not being followed for the extensfons to the kiosk, although the
procedures themselves appeared to be appropriate. It seemeéd that
the Directar could net produce &n endorsement of the recommended
procedures by the Board, nor formal instructions to staff to
follow those procedures.

In & statement of provisional findings and recommendations omn
this investigation the Deputy Ombudsman concluded that, although
it could be argued that substamtial assets had been created at
Western Plains Zfoo at relatively low cost, there was RO
conclusive ewidence to support that argument. The Deputy
Ombudsman safd, "... public awthorities must produce evidence if
they are to be accowntable for the taxpayers' money that they
spend®. In what was intended to be a mild admonition, he found
that there had been wrong conduct by the Board inm a “technical®
sense, and recommended that the Board formally endorse the 1979
recommended procedures and direct oo staff to follow them.

The statement of provisional findings and recommendations brought
& heated response from the Chairman of the Zoological Parks

Board, Mr A E Harris. Mr Harris set out the circumsitances of the
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1979 Auditor-General's repart, and seemed to argue that the
production of the document about recommended purchasing
procedures meant that the recommendations im  the Deputy
Ombudsman's statement had already beon complied with. He was
also angry that the finvestigation had Been ondertaken on the
basis of an anonymous complaint, and mafntained that it, in turn,
had been 4 waste of taxpayers' money. He said that the Board
would met report on the implesentation of the recommendations.

The finding of wrong conduct was nevertheless confirmed, and &
draft report sent to the Minfster, the Honowrable Janice Crosic.
In the draft report, as in the statement of provisional findings
and recommendations, it was pointed out that the purchasing
procedures recommended to the ZIoological Parks Board 4in 1879
were, according to the observations of the staff of this Office,
still met being observed at the Western Plains Joo 4in  the
buiiding of kiosk extensions, and some examples were givem. The
conclusfons in the draft report pointed out that "...it 1% mérely
sound housekeoping or business practice to reguire competitive
tenders, leavimg aside any questions of accoumtability. It 13
rnot possible to say whether & particular purchase or undertaking
is the 'best' avaflable without introducing apem competition into
the contracting process. Any extra effort required for this
purpeie i bound te be repaid in the leng term.”® The Hinister
did not request a4 consultatiom on the draft report but wrate, in
much the same vein as Mr Harrfis:

It is difficule ta uAderstand what all the fuss 12 about.
It is apparent that appropriate tendeéering procedures were
in place. Staff were fnstructed as to the procedures to
be fallewed &nd these procedures were carrfed owt to the
best of the abiifty of the officers concerned within the
environment in which they operated. Further, there i3
the serious matter of & costly finvestigation at the
taxpayers’ eapense generated by an anonymous letter,

The Minfster, too, rejected the findings and mafntained that the
recoaméndétions in the draft report had already been implemented.
The Deputy Ombudsmam thersupon made the report final,



The Office of the Ombudsman may make recommendations, but it 1s
for the public suthority to decide whether ta implement them. If
the public authority refuses, then & report may be made o
Parliament. It was decided mot to do so in this instance, mainly
because the public authority refused even to acknowledge the
Facts observed by the investigating staff of this Office. Mor,
owing to the provisfons of Section 34 of the Ombudsman Act - the
secrecy provisions - was this Office able to send a copy of the
report to the Auditer-Gemeral or to the Public Accounts
Committee; it was unlikely that Mr Harris would do so, in view of
his reaction to the recommendations fa the report. MWevertheless,
following the tabling of this Annual Report, the matter will be
drawn Lo the attention of the appropriate persons.

This Dfffce holds to the view that there 15 utility in pursuing
anonymous complaints, a view that s supported by the findimngs fin
this fnvestigation: some people might consider that the defensive
reaction of the public authority was fitself a cause for concern.
As to the guestion of the cost of the fnvestigation, the relevant
accounts are available, and have been open to both the internal
auditer of this 0Office and to the staff of the Auditor-Gemeral.
The investigation ftself has been made public through this Annual
Report. This OFffice has accounted for frself in this matter. It
is unlikely that the same thing could be safd for the Zoolagical
Parks Board o far as the kiosk extensions &t Western Plains Ioo
are concerned.
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COMPLAINTS AGAINST COUMCILS

BROKEN WILL CITY COUMCIL
Need to call tenders

Mg M, & director of & quarry company, alleged that Broken Hi11
City Council had not called for tenders for the supply of ready-
mixed comcrete amd stone aggregate. Prior ta 13 September 19BS
the Laocal Gaverament Act required that tenders had te be called
by a cowncil for materials worth $13,000 of moreé. The amount has
simce been fncreased to 522,000.

Im his reply to preliminary engquiries, the Town Clerk said that
he was not aware of any order for ready-mized concrete orF stone
aggregate for 513,000 or more. Ms M did not dispute this; her
claim was that the cowncil avoided the intention of the teadering
provisions of the Act by placing a large number of arders for
amounts less tham 513,000 each. She cited one example whére, she
estimated, the total price for concrete provided By a certain
company was abowt $60,000. She said that, despite several
requests foar tenders to be called, this had not been done.

In ame instance the council decided ta pave part of a street and
needed some 574 cubfc metres of ready-mixed concrete: this wark
involwed estimated expenditure of over §13,.000.

The ¢coumcil entered seventeen contracts with the one company for
this project. Some of the comtracts weére entered imto om the
samp day. The total cost of concrete ordered for the project was
$50,580.98.

The council said that it only approached one company about
supplying the concrete because it was only aware of ane campany
within 250 kilgmetres of the city that could supply the required
materfals. This Office thought that the council was unlikely to
find owt about the existence of any other companies if it
declingd to advertise.






S

The Deputy Ombudsman récommended that the council review fts
policies for callfng tenders and, im future, comply with the law
(Ordinance 23 of the Local Government Act). In response the Town
Clerk wrote:

The requirements of Ordinance 23, Clause & of the Local
Government Act have been made known to each Alderman
and the relevant staff membar.

In wiew of the actiomn taken you cam be asswred that
tenders will be c&lled in future in 411 cases where the
cantract involves am estimated expenditure of an amount
of $22,000.00 or more.

CARRATHOOL SHIRE COUMEIL

Yes, Minfster

In April and May 1985 residents of Hillston complained that
Carrathool Shire Council had levied a charge on 211 townspeople
for providing drainage fnm one area of the town. They alleged
that the charge not in accardance with section 3I7BA (12} of the
Lacal Gevernment Act, which says:

Except as provided in subsectian (10] [which refers to
supply of water], the charge or fee 1in respect of any
service for the supply of water or the rendering of sewerage
or draimage services shall be paid to the Council by the
person to whom or 4t whose request the service 13 supplfied
aF rendered,

In November 1584 the Minister for Local Government wisited
Carratheol Shire and gave oral approval for the Hillston
Differential Town General Rate to be imcreased above the 8% Timit
$et by the Govermment. The council applied for this increase,
but withdrew the application when it analyted the effect of the
proposed rate incresse on individual properties, deciding that a
levy would raise the required funds more equitably.

The Department of Local Government was made aware of the
council's actions by a letter from one of the complafnants and on
29 Jume 1985, at the coumcil's request, the Minister for Local

Government received a deputation from the council to discuss the
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matter. The council then told this Office that advice from the
Hinister for Local Government &nd from the Department supported
fts actions. Hevertheless, the following noete from  the
Department's legal officer was found by the Investigation Officer
who examined the relevant files:

CARRATHOOL SHIRE COUMCIL : HILLSTON DRAIMAGE CHARGES

1t appears from the Secretary’s note that the Minister has
fnformed the Council that its actions were “quite proper and
eguitable®. unfortunately, that tends to preclude am
apinion to the contrary from myself.

1 have always been of the view that sectfons 378A i8) and
{12) must be read together = that is, the charge “for or in
connection with®, eg the rendering of drainage services must
relate to & szervice supplied or rendered to the person
levied with the charge. My "private view" accords with the
Ombudsman's preliminary findings and Mr M's questions
{which, he alleges, are supported by an independent Tegal
ppinfon not supplied].

{ think that it is now & policy decision as to what replies
should issue.

ALO 26.8.85

In a letter to the Ombudsman dated 8 October 1985 Mr H P 5 Fox,
the then Secretary of the Department of Local Goverpment, safd he
tended to agree with the view of the Tegal afficer.

The drainage system was definitely needed fn the Newtown area of
Kil1ston, and council attempted to rafse the fumds for the system
in an equitable manner. Under the Local Government ACt, however,
it is mot possible to levy a charge for provision of a service on
persons other than those to whom the service is supplied. This
office recommended that Carrathool Shire Council refund the
drainage charge and adopt some other means of funding the
storawater drainage scheme. The council accepted and implemented
these recommendations.
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EUROBODALLA SHIRE COUMCIL
Improper handlinmg of tenders

In October and Movember 19B3 Eurcbodalla Shire Council advertised
for temders for the development of & site owned by coumcil in
Bateman's Bay. Council envisaged that the development would
include a service station, a fast food outlew, & tourist
information centre and couwncil offices. HMr B complained to the
Ombudsman about thée manner in which coumncil handled the tenders.
The complainant was & director of a company which joined with
another company fin a joint venture to submit a tender for the
development of the site.

Council resolved on 23 January 1984 not to accept any of the
tenders submitted, but to fnvite two of the tender companies to
further discuss their tenders with a special committes of
council., Cowncil did mot inform tenderers of this wntil 17 March
1984, when they were called to & meeting and asked to make
another offer for the development, with a reduction in the size
of the site to be developed. Revised tenders or offérs were
submitted soomn afterwards.

Council then redefined the nature of the development and, later
&gafin, the size of the ares to be developed. On the Final
occasion, the tendering companies were presented with new
guidelines for development and asked to swbmit a new develapment
proposal within 2 days, advisfang the Town Planmer by telephone of
the price to be offered. The new guidelines were not in writing.
Investigation by this OFffice showed also that there wis no record
ef any discussions between the council and the compenies about
the development of the site.

On 28 May 1984 council resolved to accept the offer for
development from one of the original tenderers. The complainant,
ang of the parties in the joint venture, made a formal complaint
ta council about the manmer fn which it dealt with tenders for
the development &nd requested an immediate halt to dealings and
the recalling of tenders in accordance with the Local Government

Aet.  Council refused this request, claiming that the way it had
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negotiated with potential developers was reasonable and that
everyone had been given equal opportunity to submit the best
price to council for the purchase of the Tand.

At the time that tenders were originally called, the Local
Environmental Plam 1imfted access to the site from twoe of the
boundary roads. This was made clear to potential tendeérérs in
the guidelines made avaflable by council. On 11 October 1984 the
company that had successfully negotiated the purchase and
development of the site submitted a development application to
council. The application showed that access to and from the site
was not permitted wunder the Local Environmental Plan. The
development application was submitted to the Department of MWaim
Roads and the Police Department for their views on the proposal.
Both Departments indicated thelr opposition to vehicular access
to and from the main road, and szaid that they did net consider
the site suitable for development as a service station.

The Town Planner recommended that councfl refuse the application
on the grounds that the development proposals did nmot comply with
the Local Environmental Plan, that the architectural style of the
building was unsuitable, and that the proposed means of entrance
and exit were whnsatisfactory. Mevertheless, cowuncil resolved to
amend the Local Environmental Plap te allow access to the site
fram the maim road. The Plan was subsequently made by the
Hinister for Environment and Planning, although council was
exhorted to give careful consideration to the traffic
fmplications 1f direct access from the main road were proposed.

Om 15 August 1985 ecouncll resolwed nmot to  proceed With
negotfations for the sale of the site.

In kit finel report, the Deputy Ombudsman found coumcil's conduct
unreasonable in that council:

L delayed novifyimg tenderers that their tenders had beén
unsuccessfuly

2 failed to advise finterested parties 1n writing about
its decision to alter the size of the area to be acquired and
developed;
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3 required interésted partiés to submit an offer for the
purchase and development of the site within 2 days of being
arally advised of new guidelines;

4. regquested fnterested parties to submit their offers by
telephone;

5. fafled ta re-advertise foar expressfons of interest ar
for new tenders after substantial alterations had been made to
the area to be developed:

6. amended Local Eamvironmental Plan 13 (substantially
changing the development potential of the sitel after
negatigtions with interested parties had been completed and after
the submission of a development application by the successful
afferor, without having advertised the revised conditions for the
development; and

7. failed to record the results of discussions with
interested parties.

The Deputy Ombudsman recommended that council:

¥. advertise for expressions of interest or for submfission
of tenders: 1in  accordance with Ordinance 23 of the Local
Gavernment Act when it resolved to sell or Tease land for
development ;

2a advertise amended <conditfons or guidelines when it
subsequently resolved to alter any of the original conditions or
quidelines for development, and call for fresh expressions of
interest or tenders;

1, develap sdminfstrative procedures to ensure that a&11
council officers and committees make a record of all advice given
and the reswlts of discussions with parties f{nterested inm
acquiring andfor developing land within council's control; and
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4. immediately fdssue a directive toa fts offficers and
committees that all offers for the purchase andfor development of
council Tand be submitted to the Shire Cleérk 1n a sealed envelope
by & time specified in writing.

Council has advised the Deéputy Ombudiman that it has resolved to
accept all the recosmendations made by him and 13 taking steps to
implement the recommendations.

HASTIMGS MUNICIPAL COUNCIL
Pofintiess refusal

Authorities sometimes respond to enquiries by this Office im a
positive way that makes formal investigation uwnnecessary. This
was the case in one complaint dealt with during the year,
invelving Hastings Municipal Couwnmcil.

solicitors complained that their client who wished to disclose to
g prospective purchaser all matters affecting his property, had
applied for & certificate wnder section 149(5) of the
Environmental Planning and Asseéssment Act. The required fee had
been paid. However, council refused to fssue the certificate
because it wizhed "to avold compensation claims®™.

The soliciters said that, if Hastings Municipal Council could
refuse to give this imformation, then every other council could
refuse as well; this would make sectiom 143(5] pointless.

Council®s refusal to i1ssue the certificate wes based on legal
advice circulated to 411 cowncils in 1981 by the Local Government
and Shires Associations because the wording of the relevant form
had been of comcern. The form was changed and in February 1982
councils were told of Tegal advice that the revised form was
satisfactory: it would be im order for the informatiom sought im
section 149 certificates to be provided. Hastings Municipal
touncil failed to amend {its policy at that time.
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Afeer the matter was raised by this Office, Council decided to
provide the reguested information to the complainant. This
diselosed that a Tree Preservation Order applied to the Tand.
The complainant could not wnderstand why Council had refused to
provide that finformation imn the Ffirsit place. In any event,
Cowncil told this Office that 4t had decided, A future, to
provide the required information uwpon application and payment of
the prescribed fee. As the complafnant was satisfied with the
gutcome, the MALTLer was Not pursued.

Move that truck - sometime

Hrs 5 complained to Ombudsman's officers wisiting Port Macquarie
about the failure of HWastimgs Hunfcipal Council to take actionm
against a resident who was parking & boat, two trucks and,
sometimes, a bulldozer on & public reseérve. The resiident owned
land VTess tham 1/2 a Ekilometre away from his howse, but had
persisted 1im leaving his wvehicles on the reserve, @ven though
camplaines about his actiens had been made to council for three
YEAFS,

Council toeld this Offfce that the parking of vehicles (including
boatsl om  public resérves was in contravention of council
prdimnances and said:

The Ordinance lnspecter has been directéed ta keep the park
under swrvefllance to take appropriate action to effect the
removal of any unauthorised venfcles.

This finformation was 3ent To Mrs 5.

In June 1985 Mrs 5 said that mothing had changed and provided
photographs of the trecks parked on the reserve. Council was
asked to provide details of the action it had taken §m the 1ight
af the undertaking ft had given. Council satd that ne action had
been taken because the Ordinance Inspector had Been monitoring
the wrang park. Council assured this Office that steps would
then be taken to stop the resident wsing the reserve, which would
be {inspected regularly to ensure that there were no further

breaches.,
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Nevertheless, Mrs 5 said that the park had been free of trucks
for only three nights during July 19385. Council was asked why
nothing nad been done, and replied that 1t had nmot Formally
resolved to prohibit parkfng om the reserve, and so cowld not
take any action; im effect, therg had been no comtraventicn of
councll ardinances by the resident.

Council eventually passed the necessary resolution, amd in March
1986 erected signs pronfbiting parking on the reserve. Inm April
1986 Mrs 5 safd that the signs had been erected, but That the
trucks were parked on the reserve as usgal.

Council®s conduct was found ta be wrong and a report was made.
Council did mot dispute the facts set ouwt fim the report, but
clajmed that no real harm had been done. [t took the view that,
although 1ts failure to act may have been "wrong® in terms of the
Ombudsman Act, the problem was primarily one of public relations,
and the complaimant, Mrs 5, had not been affected in any way.

Council had missed the point. The offending resident owmed lapd
less than 1/2 a kilometre away from his residence on which he
could park his wvehicles, yet he persisted im parking and
maintaining his venicles on land which belonged to the public.
By his actioms he was both visually amd physically polluting
community property which council had the respensibility to
maintain. The resfident®s actions were, at least after March
1986, an act which was in contravention of council ordinances.

An cpportunity was given to the HMinister for Local Government,
the Hon J A Crosie, MP, to consult before the Deputy Ombudsman's
report was published. The Minister did not wish to comsult, but
saild that she acknowledged the waluable service this Office
provides om individwal complaints agaimst councils., Later, in a
newipaper report in the Sydney Morning Herald on 4 June 1936, the
Minister expressed the wiew tThat ©this Rad Been a trivial
complaint, During a meeting with the Ombudsman and two of Ris
officers on 5 Jume 1986, the Minister agreed with the
Investigation Offfcer that the matter raised by Mrs 5 was one
that had needed to be pursued.
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HAWKESBURY SHIRE COUNCIL
Submission ignored

In July 1984 Hawkesbury Shire Council recefved a development
application for the erection of residential flats in am historic
area of South Windsor. In accordance with 1ts policy, cowncil
brought the applicatien to the attention of adjoining and
adjacent land owners, requesting that submissfons be made by a
specific date. The complainant, along with two other residents,
delivered submissions to the cowncil on the afternoen of the day
specified.

Prior ta council's receiving those submissions, and before the
appointed date for the receipt of submissfons, council had
prepared a report on the development application. AT council's
General Purposes Committee Meeting which was to decide om the
development application, the three submissions received were
reported a3 "late correspondence. The names of the objectors
were noted and a brief description of the objections was
provided; theére was no discussfon on the merits or otherwise of
the submissions. There was no evidence on couwncil®s files to
suggest that the submissions were considered in any detafl.

Council sought to argue durfing the course of the investigation
that there was no statutory requirement om it to notify owners of
adjoining and adjacent properties, as 1t nad done in this case.
tuch a4 statement 1s technically correct, but there is Tittle
value in council's going to the trouble of seeking submissions
and, without waiting wntil the due date for receipt of
submissions, compiling a report on the development application.
This action made a nonsense of council's otherwise commendable
palicy.

The conduct of council was found to be unreasonable, in that it
failed to accept as valid, submissfons which 1t had received
before the due date. In additfen, council fafled to consider the
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submissions fully amd to prepare a report which could be wiewed
and considered by the General Purposes Committes prior to its
decision on the development.

This 0ffice sent to cowncil a statement of provisional Findings
and recommendatfons, and council advised that it had frtroduced
new administrative procedures for considering development
applications and relevant submissfons, so as to avoid a similar
situation occurring again. These new procedures were comsidered
te be appropriate, and so no recommendations were made to
council.

LEICHHARDT MUMICIPAL COUNMCIL

Clontarf Park

The Clontarf Park Action Group complained cthat mo walid
development consent existed for the erectiom of Housifng
Commission accommodation on the Clontarf Park site at the carner
of Adolphus and Wallace Streets, Balmain.

The group alleged that the Mayor had been awthorised to approve
the development application Todged by the Housing Commission, but
anly upon receipt of the concurrence of the Minister for Planning
and Environment to the conditions recommended by the council.
They further alleged that the Mayor grénted consent to the
application, even though the Minister refused his concurrence in
relation to two of the conditions. On this basis, the growp
contended, no valid consent existed.

Investigation fouwnd that, at the time the council resolved to
authorise the Mayor to approve the development application wnder
the specified condftions, it also delegated to him the awthority
aof cowncil generally to determine building and development
applications while the coumeil was fn Christmas recess.

The Minfster's concurreénce to the propesed development I:IIHI'I:-
from two of the conditions recommended by the council) was
received during the time that the Mayor was exercising the
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general delegated suthoricy of the council for building and
development applications. gn this basis the council by 1ts
delegated officer, the Mayor, had reconsiderad the development
application fn the light of the Minfister's response, prior to
comsent being granted.

The Ombudsman decided that, {m this matter, he should mot find
the conduct of the council and the Mayor to be wrong fn terms of
the Ombudsman Act.

MAITLAND CITY COUMCIL
Unwanted fostpaths

buring a Community Information Programme in Maftland in March
1985, two pensioners discessed their complaint with an
Investigation Officer of the Ombudsman. The matter concerned the
Maitland City Council's decision to ¢harge the owners of property
for paving the footpath outside their homes.

Early in 1983, the Town Clerk wrote to the nine landholders on
the southern side of C1ift Street, Maitland, saying that the
council hHad decided to pave the footpath adjacent to their
properties and that, in accordance with the Local Government Act,
the council was entitled to charge ratepayers for half of the
cast of the work and that the council would remder accounts when
the work was compleéeted. The particular street is a shart dead-
end street, six of the nime landnolders being aged pensioners.
Efight of the nime householders petitfoned the council, saying
that they did not wish the work to be carried out, as they did
not consider that it was mecessary, in view of the cost favolved.
In Harch 1983 the council decided to continue with the work, but
resolved that i1t not press for payment of half cost, because some
gwners were pensioners. The council wrote & letter to all of the
ratepayers, advising them of this decisioen.

The paving work was completed early in 1984 and the property
awners recefved accounts of between 5250 and 5450 each. Some of

the property owners pafd the accounts, others did not. Tha
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council contipued to send details of outstanding accounts *to
thote property owners who did not pay and, although coumcil said
that legal proceedings would not be commenced, 1t became apparent
that the debt would be a charge an the Tand should a property be
sold.

This Office comcluded that the couwncil had wmisled the property
owners, who believed that, a% & result of their petition, the
council would not require them to pay for the paving work. This
Office wis alse concerned at council's action in sending dccounts
rendergd, when it had beem resolved not to press for payment.

After formal fdnvestigation of the complaint was begun, the
council decided to rescind its earlier rescolution and to approve
the writing-off of all accounts for the paving works, totalling
$3,076.05. A1) momies paid were refunded.

The importent fssue raised, as far as this O0ffice was concerned,
was the wonclear terminology used fm council®s Jetter o the
property owneérs &bout whether payment would be required. At the
conclusfon of the matter, one of the complaimants wrote to this
Office:

I would 1ike to congratulate you on the expeditfous and tidy
manner fn which you have resolved thiz matter. It is very
comforting to know that one has recourse to Such assistance.
[ am most grateful for your help.

MOREE PLAINS SHIRE CODUMCIL
From a road to a farm to a road

Mr E, a farmer near Moree, said that for the last five years he
had experfenced problems with tThe entrance road to his property,
and that his representations to the local shire council had been
unsuccessful 1m resolving the problem.

The road leading te Mr E's property runs through am adjoining
aWner's property. The road was & public road owned by the
council and was about 1.5 km long and &0.35 metres wide. The
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constructed seéction af the road was only a few metres in width
and was made of black soil. The road could not be wied in wet
weather, except by four-wheel drive wehicle which damaged the
surface of the road. Until five years previowsly, Mr E had wused
the 20 metre section on either side of the road to get to and
from his property 1n wet weather. There were trees on This
section of the road which held the s0i1 together, evesm in wet
weather, Dwer the five years, however, the adjofninmg property
awner had cultivated all bwt 17 metres of the width of the road.
Since then, the road had beceme completely impassable im wet
woather.

Mr E comsidered that the public road should be put to frs real
purpose and that the wnused sides of the road were useful arecas
for natural flors to grow unimpeded. After this OFffice began
preliminary enquiries the counmcil said that it had reésolved to
serve notice on the land holder adjoining the road to require him
to cease farming the public road. The counci]l safd that, as a
result of this case, 1t was giving consideration to implementing
a policy throughout the shire sbout the private use aof sections
of public roads, so that, im the future, ratepayers wouwld be
aware aof coumcil’s position.

MUDGEE SHIRE COUMCIL
Development Applications

Hr and Mrs 5 complained that Hudgee Shire Council would not renew
4 development approval Ffor part of their land, even though
council mad favited them to seek such renewal. When Mr and Mrs 5
bought their land, development approval had been gramted for the
erection of a4 dwelling on both portions of their property. They
Tater built & house on one portion and renewed the development
approvwal for the second portion. [In 1984 the development consent
for the second portion of Tand lapsed, and the council notified
Mr and Mrs 5 of this facet, stating thet if they wished to obtain
& new development approval they should complete development
application forms and pay the prescribed fee of $50.00.
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When HMr and Mrs 5 sent in their development application, the
council refused it, because the rules applying to their land had
been changed and second dwellings on land fm one pwnership were
not permitted.

hfter engquiries from thiz Office as to why the complaimants were
nat informed that their development application could no longer
be approved, the council chamged the system for dealing with
similar applications. The new system allows an applicant, for a
fee of $20, to obtain written confirmation of the right to erect
a dwelling, but requires a full development application and
building application to be submitted before & house can be buflt
on the land. in view &f the cowrcil's action, the matier wWas
considered to be resolved.

MULWAREE SHIRE COUNCIL
Failure to act fairly

Mr E was nominated by the Mulwaree Shire East Growp of Brigades
to be one of its representatives on the Mulwaree 5Shire Bush Fire
Adyisory Committee, The momination was approved by the council
and Hr E served on the Committee from 1981 gatil 27 April 1934,

The function of the Cemmittee, which consfisted of council and
Bush Fire Brigade representatives, was to advise council about
all matters relating to bush fires and to make recommendations
about the purchase of fire fighting equipment.

In March 1984 the Goulburn Post published a letter sent to it by
Mr E. The Tletter criticised council decisions fn purchasing
equipment for the local bush fire brigade. The Tletier was
strongly worded and condemned council far failing ta contribute
axtra funds for the purchase of equipment, thereby denying it the
maximum subsidy available from the New South Wales Bush Fire
council. The letter wasz published over Mr E's name but did not
note or make referenceée to his membership of the Advisory
Commitnee.
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On 27 April 1984 the Shire Clerk, on behalf of the council, wrate
te Mr E and told him that council had met the previous day anmd
had resolved to exclude him from mepbership of &11 couwneil
committees from that date, Mo ressoms far the decifion were
given te Mr E, apart from the statement that the decision had
been made “as @& result of discussfon emanating from your
Teveer ...".

Louncil did not notify Mr E of its intention to meet and discuzs
his exclusion from the Committee, and did not provide him with an
Gpportunity to address the meeting or make & submission to L |-

On 18 May 1984 the Shire President forwarded a letter concerning
Rr E's exclusfon from the Commitetes to all members of that
Committee execept Mr E. The purpose of the letter, 1t was said,
wag te "more clearly explain Coumcil's decision®.

On 26 October 1984, after making representations to couneil
through the Bush Fire Brigades and to the Minister of Local
Goverament through his local Member of Perliament, to no avafl,
Mr E complatned to this Office.

During the course of the investigation of Mr E's eamplaint,
council confirmed that the informatfon disclesed in Mr E's letter
te the newspaper was avaflable to “any member of the public wpon
request and through attendance at open couwncil meetings". The
council told ehis Office that 1ts decision to exclude Mr E came
after it had formed the view that Mr E had "abused his position
45 & member of the Bush Fire Advisory Committee®. Further,
council advised thart it was undér no legal obligation to notify
Wr E of 1ts proposal to exclude him, to peraft him te address the
meeting or make submissions ta ft, or to give him reasons for 1ts
decisian,

This OFffice found that, wnilst the council's conduce may not have
been wnlawful, it was unreasonable. It is the responsibilicy of
any public asuthority, when considering a mattér which could
affect the rights of an individual, to act Fairly, Tn good faith
and without bias. This duty imcludes allowing parties to state
thelr case and reply to the opposing case,
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The Oeputy Ombudsman recommended that the council farmally
apologise fn writing to Mr E, and that it finstitute
administrative procedures to ensure that any person whom council
is considering excluding from a committes or pozicion be notified
of that consideration and be given the opportunity of making
submissions in person or in writing. It was also recommended
that council should always give adequate reasons for fts
dectisfons in such matters.

The Shire Clerk advised this Office in February 1986 that the
council had considered the Deputy gmbudsman’'st report and resolved
that 4ts recommendations not be adopted. In wiew af tThe
council's response, the Deputy Ombudsman made its conduct the
subject of a Report to Parliament. That Report was tabled on 14
april 1986.

HAMBUCCA SHIRE COUMCIL
Exclusive use of saleyards

MWr A, & stock and statiom agent, complained about the decision of
Nambuces Shire Council to withdraw its consent for hRim to sell
stock on the regular sale day at saleyards awned by the coumcil.

The saleyards had been operated for approximately 30 years by a
firm of stock and station agents. Im 1984 the council extended
the saleyards and finstalled modern weighing equipment. About
this time, the firm of stock and stationm agents, which regularly
wsed the saleyards, attempted o negotiate a 10 year contract
with the council for exclusive use of The saleyards on the
regular sale day, namely every second Wednesday. The cowncil
decided not to enter imto a contract for exclusive use because 1t
wiched to leave open the optian of another agent trading on the
regular sale day, if one were to apply.

Early in 1985 Mr A applied to sell at the yards and the council
subsequently gave him approval, in principlea, to wuwse the
saleyards 1n conjunction with the langstanding agent. Council’s
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dpproval was subject to both agents reaching agreement abaout
joint use of the facilities., The longstanding agent refused to
negotiate with Mr A and made strong representations to  the
council, in private. Following those representations, and
without giving Mr A any opportunity to address it, the council
revoked its approval for Mr A to use the saleyards om the regular
sale day,

Ordinance 65 of the Local Government Act, which sets out the
procedures which should be followed by a council in contralling
public cattle markets, provides that a council showld appoint a
manager to supervise the sales: the Ordinance also provides that
the sole use of the saleyards shall not be granted te any agent
for the purpose of holding & regular sale. Dfficers of the
Department of Agriculture and the Meat Industry Authority told
this Office that 1t was uswal for councils owning or controlling
saleyards to conduct a regular sale in which a number of stock
and station agents participated. The local branch of the
Livestock and Grafm Producers Association of Hew South Wales said
that, fm the circumstances applying in this case, it would Be to
everyone's advantage 1f one big sale day, open te Any agent who
wished to apply, were held sach fartnight,

The Oeputy Ombudsman Ffound that the council's decision, which
effectively gave rights of exclusive wse to one agent to operate
the saleyards on the regular sale day, was in breach of the Local
Government Act. He also found that the council's procedures inm
allowing the existing agent to make submissfons to the Councd] in
private, without givimg MNr A _the opportunity to make counter
submissions before a fina) decisfon was made, was unreasonable.

The council later adopted the Deputy Ombudiman's recommendations
that it allow the right of s$ale on the regular sale day to all
agents who wished to sell. It s understood that two 4gents now
operate from the saleyards. This practice conforms with that in
the greater part of Hew South Walez.
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MARRABRI SHIRE COUMCIL
Postponements postponed

Two people 1living 1in  the commercial district of Marrabri
complained that, for the previous two years, their applications
for postpomement of part of their local rates, under Section 1600C
of the Loeal Government Act, had not been gramted by Harrabri
Shire Council. The postponement provision im the Act was
fntended to give relief to ratepayers who lived im commercially
zaned areas and whose properties were accordingly rated on 2
higher basis. The residents safd that the council had given Ad
gpecific reasons for its imability to gramt postponement and that
postponement had been routinely granted in earlier years.

Preliminary enquiries with the council established tThat @
prerequisite for the granting of postponement af rates was the
existence of a planning fmstrument covering the area 1In which the
properties were located: it had been discovered that no
instrument existed for the town. Accordingly, the council nad
ssked the Mimfster for Local Goveranment ©To  anact validating
legislation to enable 1t to continue granting postponement of
rates in the absence of a planning instrument. The Department of
Local Government told the Ombudsman that the Minister had
approved a recomméndation to Cabinet to val{date the past rate
postponements granted by the council, but that it was & matter
for council to decide how and when 1t might be able te re-
institute 1ts past practice of granting rate postpOnemEents.

The council Tlater told the Ombudsman that & draft planning
imstrument had been prepared and had been $&AT to the Government
for approval; once the necessary approvals had been given, it
would seek validating legislation to regularise the pesition For
211 outstanding applications for postponement, from 1985 onwards.
11 residents 1in the &rea, in the meantime, had been encouraged
to continue to make applications for postponement, S0 that they
¢ould be processed once the techmicality was remoyéd.

The Ombudsman decided to discontinue his enquiries, on the basis
that the council had done a1l in 1ts power to resolve the
prablem,



MEWCASTLE CITY COUNCIL
Faulty drain

In 1981 Mr and Mrs M bought a mew house, and soom became aware of
drainage problems in the rumpus room, which was on the lower
level. The rumpus room had been built by the previous awners,
with the approval of the Tocal council, as an extension ta the
fain house. The council had approved the extension after
Inspecting the building work, but impoted a conditfon that it be
notified before the drainage was cavered, so that the draing
could be inspected. That condition was not complied with and
when the cowncil officer made the Final inspection, he was not
able te inspect the drains, because they were already covered.
He thus could not determine whether the deafnsg had been lafd in
accordance with the approved plans, Instead of noting this fact,
the inspector decided that the work was satisfactory, 4n the
basis of an oral guarantee given to him by the them owners of the
property.

Mr and Mrs M°s house suffered comsiderable damage &nd constant
flooding whenever there were extended periods of rafn, They
eventually sought the advice of a specialist building consultant,
whe confirmed that the draims had beem set too low to offer
adequate drainage.

In finding the conduct of the coumncil ta be wWrang, the Ombudsman
concluded that the eouncil had a respansibility to prospective
purchasers of property to maintain building files and FEpOrts
accurately amd 1in detail. A prospective purchaser of this
property could only assume from the {inspector's report that
council’s requirements amd conditions kad Been satisfagctorily
complied with, even though that was mot the case. The Ombudsman
recommended that the council change its administrative procedures
and deal with the drainage problem at Mr and Mrs M's property,

Several months after the Ombudsman {fssued his regport, council
advised that 1t had complfed with all recommendations. Changes
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had been made to ensure that building inspectors recorded
sccurately on their reports the stage at which they finspected.
Further, where inspectors could not be sure of compliance with
the approved plans, that fact would be noted on their reports.
Rectification of the drafnege problems had been discussed, and
plans far improvements had been drawn up. The estimated cost of
the work was %$6,500 and would be paid by council. Work started
during early April 19B6.

It 1s good to see a public authority respond so quickly and fully
to recommendations.

PARRAMATTA CITY COUNCIL
A Took at some planms

A home unit management company complained on behalf of a client
about an fimpasse which had developed between Parramatta City
Coumcdl and themselves. The body corporate of a block of home
units had decided to carry out certain repairs to their building.
one of the builders who quoted for the job wished te view the
original building plams for the units, to establish the pasitiaon
of certain unexposed parts of the building. The butlders
approached Parramatta City Council, requesting permission to view
the plans. The council said that, before permission could be
given, the body corporate would have to sfign a release in the
following terms:

[The owner] hereby further releases Parramatta City Council
from all or any claim for damages and waives all and every
elaim to compensation which it otherwise might have in the
svent of 1ts being found the safid building or any part
thereof have been constructed otherwise tham in accordance
with the bufiding plams as approved by the council or any
afficer or servant acting om its behkalf.

The form of relesse purported to release the council from
liability, ewen if the council had been negligent im carrying out
1ts duties. The cowncil had acted on the advice of fts
salicitors fa requiring the release to be signed before the plans

could be viewed.
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After this Office began an finvestigation, the council sought
Tegal advice from Queen's Counsel. Counsel recommended that, fin
place of the release, council wse a letter of acknowledgement.
This s&t ouwt that the council d9id not represemt that a building
had been constructed steictly fm accordance with the building
plans and specifications. It was explained that the council does
not check every building at every stage of i1ts construction, but
relies on certificates given by structural engineers saying that
the buflding has beem erected in accordance with approved plans.
Following a recent decisfen of the High Court of Australia, 1t 13
clear that a4 council s not required to supervise the
canstruction of a building, but 1s merely empowered to FEquire
that the Local Gevernmeént Act and the Ordinances be complied
with, Accordingly, the letter of acknowledgement proposed by
Counsel merely advises an engquirer oF the true position regarding
council’'s knawledge of the particular building.

The council advised this office that it was using the letter of
acknowledgment in place of the farm of release which gave rise to
the complaint, and the finvestigation wat discontinued.

SUTHERLAMD SHIRE COUNCIL
Fine for partying past midnight

Hr J hired Sutherland Shire Council's Loftus Community Hall for a
2lst birthday party. He signed a niring agreement which, among
ether thimg:, provided that the music should cease by midaight.
The agreement #1sc provided for & bond of %100 which wowld be
used to make good any damage cawsed to the Hall. Mr J wrote im
his complaint that "unfortunately it took half am hour to get the
Youngsters to stop the music and danmcing, but we had shut all the
music down by 12.30". His complaimt was that the council's
Community Hall Management Committee had deducted %20 from the
bond for his faflure to make the musfc stop at 12 pm, when "in
fact the miring #sgrecment he had signed made no provision for any
deduction other than for payment for any damage caused.
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The hirfng sgreement, wpon <¢xemination, dfd net provide for a
fine for exceeding the agreed finishing time. This OFfFice found
that council's action, through 1ts Committee, im deducting the
£20 from the bond paid by Me J, was comntrary to the terms of the
signed hiring agreement &nd wrong in terms of the Ombudsiman Act.

The Shire President commented im a letter to this OFFice: "1 am
appalled and amazed to find that staff in your OFfice cam spend
so0 much time on an issue as trivial as the one before ws". The
issue was not trivial: this Office was concerned that a committee
acting with the council®s authority had exceeded fes power.

Hotwithstanding the Shire President’'s comments, council compliied
with this Offfce's recommendations to reimburse Mr J the 320
deducted from the bond and to review the hiring agreement to make
provision for & Fine or additional hiring fee, should & functian
exceed the agreed Finishing time.

SYDNEY CITY COUMCIL
Rates bill sut of the blue

Mr P complaimed that Sydney City Council demanded that he pay
rates which the couwncil had written off years before. In March
1985 he was asked to pay outstamdipg rates and #xtra charges
totalling $1,B49.75 within 14 days. When he approached a council
officer about the matter, he was told to write to council setting
gut his finamcial circumstances, but he was afraid that providing
this finformation to council might be interpreted a: an offer to

pay.

Enquiries disclosed that the rates fin gquestion had accrued on a
shop that Mr P had leased between 1959 and 1967, Because Mr P
received advice that he was not Tiable to pay the rates, he had
not paid them during the early years of the Tesse. In 1963 he
began to pay, by instalment, the outstanding amount, and by 1966
had c¢leared hi: debt far the first years of the lease. Rates
continued to accrue and, when the Business was sold fm 1967,

rates and extra charges were owing for the years 1964 ta 1367.
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For five years Mr P @made régulér payments towards the arrears,
despite finamcial difficulties, but the payments were only
sufficient to cover the accrued interest. Im April 1972 Mr P
wrate to councfl and asked that, becawse of his finamcial
sitwation, the rates be written off. In July 1972 council
reselved to write off thée accrued statutory charges and the
cputstanding rates of Z850.85, subject to the necessary approval
of the Auditor-General.

The Auditor-General told the coumci]l 1 September 1972 that he
was not prepared to approve of the rates befng written off, but
Mr P was not advised of this. Council obtained advice from the
City Solicitar in Nevember 1972 and June 1973 about Mr Ps rates,
but ma Further action wos taken wntil council wrote to Mr P iR
March 1985, demanding that the rates and charges be paid within
14 days.

Counci1's conduct was Found te be wromg, because Mr P had mot
been told in 1972 that the rates had not been writtem off. In
fact, Mr P was not told that the rates were owing wntil 1985,
even though he had appeared a5 a debtor in council's records
since 1%73. The Ombudsman recommepded that council write off the
dcerued extra charges, and make am ex gratia payment of $B50.85
ta Mr P to enable him to pay the outstanding debt.

On 16 September 1985 council resolved to write off the statutory
extra chargei, which by then ampunted to §1,034.35, and, with the
concurrence of the Auditor-General, to write off the ocutstanding
rates under the provisions of Ordimance Z6. The mMATLeEr wWas
referred to the Auditor-General and on 1 Movember 1985, council
told this Office that the Auditor-General's approvel had been
given and the rates had been wreitten off.

Harassment hr council?

A complainant alleged that since 1970 he had been harassed by the
former South Sydney Municipal Council and, since the amalgamation
of the two councils, by the Sydney City Cowncil. He maintained
that the coumcils had in effect enswured that all premises owned
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by him im the Redfern area remained vacant; he said that over the
years this had resulted in over 20 couwrt cases between himseld
and the councils.

It was decided o 1investigate zeveral specifie allegacfons,
including:

(1] that over & perfod of six years between 1977 and 1983,
during which time the subject premises could be used a5 a
refreshment room, council allegedly failed o make sure that
prospective tenants were informed that such use was authorised;

{11} thart after October 1983, when the subject premises
could ne longer be used as & refresheaent room, council allegedly
failed to ensure that prospective tenants were advised that such
wse was unauthorised;

{111) that between 1577 and 1983 council 21Vegedliy failed to
ensure that 1ts servants adopted reasonable and acceptable
management practices im dealing with applications for refreshment
room licences.

As to the first allegation, the complainant provided wvarious
documents ©to show that, when epguiries were made by Two
prospective tenants (in Febroary 1980 and Auvgust 1983) and the
employes of & private fnguiry a&gency (in August 1983), about
possible wses for the premises, they were not told that uwse as &
refreshment room was authorised, but that the land was zoned
residential: in effect, a refreshment room was not awthorised.

In relation to the second allegatiom, 1t was found that on 5
December 1983, when the use of the premises as a refreshment room
was no longer authorised, a couwncil servant accepted the sum of
£20 as payment of the fee for the transfer from the complainant
te RBiz tenants of the Ticemce for uwse of the premises as a
refreshment room. One maath later, & cowncll servant accepted
the payment of $216 for am application for a licence to use the
premises a% &n Amusement Parlour, even though such use was not
authorised.
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It was alse relevant that n & Minute dated 18 March 1985 the
Director, City Health &nd Community Services, steted that until
29 October 1984 his Department's records showed that the premises
could be used as a refreshment room.

Use of the premiies for a refreshEent roof was authorised when
the Local Government Appeals Tribunal fssued a conditional
consent for six years; this was made very plain in the judgement.
The complainant was aware of this limitation and should have been
aware whem the 3ix year period had expired. In  the
circumstances, it could be argued that it was the complaimant's
responsibility to ensure that any prospective tenant of his
premises was made aware of this situwation.

Om the first occasion (5 December 19%33) the refreshmest room
Ticence i1ssued by council om 30 Nevember 1982 was valid wntil 31
December 1983, two and & half months after the expiry of the
Tribunal "s consent. It cowld therefore be argued that this couwld
have led the complaimant (and possibly his tenants) to belfeve
that the uwie af the premizes was in fast o authorized until 31
December 1983.

The couwncil argued that the teénants approached the couwncil to
make applicaticons only, that there was no ebligation on the
council to check fimmediately om whether the premises could be
wied as a refreshmeént room orF an amusement parlour, and that the
appropriate time for such checks was after the lodging of the
applications, and prier to any determination being made.

When the cowncil became aware that Ticemces could not be issued,
the fees that had been paid [im one case 520 and in the other
$216) were not refunded., The Deputy Ombudsman founmd that this
was unreasonable; if the council's policy was not to make
refunds when licences could not be fsswed, them council should
make preliminary enquiries to ensure that it was reasonable for
council to accept applications.

Az to the third allegatiom, between 10 October 1%77 and 10
October 1983 the complaimant made five separate applications to

the coumncil for & Refreshment Room Licence. Mone of the thres
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appifcations wup to 1 January 1982, when the councils were
amalgamated, was swccessful:

al The first application, made on 2 Hovember 977, was
effectively left 1in abeyance for =iz months, wuntil a clerk
advised the Municipal Health Surveyor that, as the application
had been made fm 1977, 1t Tlapsed at the end of that year and
therefore no licence could be issued.

The Deputy Ombudsman found 1t difficult to believe that this
manifestly fnvalid argument could have been the operative reason
behfind the decision te refuse the applicatiom. That swuch strange
reasoning could be wsed to defeat the complafnant's application
could only lend wefght to the complainant's contention that hAe
was being harassed by the council. On the basis of council
records it does not appear that the complainant was advised that
his application was unsuccessful, or the reasons why no licence
was to be fsiued.

Bl The second application, made on 13 May 1980, Tapsed
completely. The complainant, after waiting almost efght months
for 1information, made a fresh appiicacion and pafd another
application fee {for which he was fssued a receipt safd 1o be for
the use of the premizes as a refroshment room).

cl As to the third application, this Office was advised
that, although the complainant had paid the correct application
foe &nd been issued with & receipt, this did not constitute 2
formal application for a refreshment room Jlicence, and thus no
such licence could be issued. The information on the receipt
did not fnclude the applicant’s address, but was sufficfent for
the council to have filled in the blanks in the application form,
had it wished. The Deputy Ombudsman concluded it was the
responsibility of council, in accepting the complafnant's money
and issuing the receipt, to advise him also to complete & formal
application form.

The two applications made after the council] amalgamation resulted
in licences befng fssued, each within twoe and a half months of

the application.
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The evidence showed that between 1577 amd 1983 the council failed
to ensure that fts servants adopted reasonabhle amd acceptable
mafnagement practices in  dealing with licence applications.
Extraordinary delays occurred fm the consideration of the first
three applications by cowncil's servamts, and the decisions mot
to issue Ticences appeared gquestionable. The complainant was not
advised of council’s decisioms mor of the reasons for them.
Where the applications were safd to be fnvalid, the application
fees wiére not refunded.

The complainant was wnable to obtain a licence to wse the
premises as a refreshment room for three and & half sut of the
six years authorised by the conditional consent granted by the
Local Goverament Appéals Tribumal. Horeover, the Ticence issued
by the cauwncil on 10 October 1983 was either invalfd for at least
part of its duration or a misstatement of the true position.
However, the evidence 414 not substantiate the complatmant's
claims that he was the victim of sustained and intentional
harassment.

The Deputy Ombudsman recommended that:

1. it the complainant’s appeal to the Land and Enviranment
Court {agafnst cowncil's refusal ©o grant & consent to use the
premises as a refreshment room] were dismissed, the council
invite the complainant to lodge a further development application
for comsent to uwse the premises as a refreshment rogm, and that
council consider this application on its merits;

. when applications are made for & licence for a purpose
which is5 wnauthorised, the couwncil reselve o refund the
application fees, in whole or 1n part: and

3. that either:
al councfl®s Amusement Parlour resolutiom be amended

ted bring it mere into line with Ordinance 69, so that
fees are refunded when an application 1s refused: or
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5} coumcil give consideration to amending dts
procedures so that, prior to amusement parlowr licence
or transfer and application fees being accepred by
council, enquiries are made to determine whether or Aot
it 15 reasonable to accept such applications.

Council Tater advised this Office that:

1. the complaint's appeal to the Land and Eavironment
Court had been set down for hearing on 18 August 19B&;

2. on 26 May 1986 council adopted a policy of
automatically refunding licence fees fn circumstances where &
licence has not been 1ssued and the applficant has not traded, fim
respect of Ticences f1ssued by the City Health and Community
Sservices Department, and that the fees pafid by the complainant
and his tenants had been refunded;

3. procedures had been adopted by the cowncil so that,
prior to licemce or transfer application fees being accepted,
enquiries would be made to determine whether acceptance was
reasonable; where applications are accepted, the applicant would
be advised to lodge & development application where council®s
records show that a development application i3 necessary and one
hat mot been lodged; and where a development application has nAot
been determined, the applicant be advised that the licence
application will not be processed uwntil such time as the
development application s determined.

Paddington bizarre

In the early 19705 a bazaar was established in the grounds of
what wat then the Methodist Church at Oxford Strect, Paddinmgton.
It became a regular event. Eventuslly am organization then known
at the Paddington Methodist Trust applied to Sydney City Council
far formal permigsion to carry on the bazaar. On 24 February
1975 the council gave comsent for a three-month trisl of the use
of the church grounds for what the consent termed “church bazaar
purpeses®. An fnvestigavion by this Office im 1985 showed That

the bazaar had still not been givem permanent approval by the
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council, thus marking what 13 perhaps one of the longest trisl
periods on record. In the meantime, the “church bazaar® had
taken on all the appearances of a "flea market”™ or “paddy's
market”, had spilled through the grounds of the adjoining
paddimgton Public School, had taken over the car park of the
Overseas Telecommunications Commissiom on Saturdays and had
caused streets in the arés to be comprehensively clogged with
traffic as stallnolders arrived and departed on Saturday mornings
and evenings. For the rest of Saturdays, parking in nearby
streets was at a premium for residents, and there wére rumours of
drug selling and related problems among those who came to the
bazaar. To 1% supporters, the bazaar added a further Bohemian
touch to what was already an attractive suburb and provided
javaluable fimance, from stall rentals, to the church and the
schoal .

The complainant in this case had made numercus complaints to
Sydney City Couwncil over the years sbout the consequences of the
bazaar's activities, particularly when the organizers held a pop
concert and when stall holders wused amplified music to attract
tcustomers, and she had long been labelled a trouble-maker by the
council and by the bazaar's supporters; she showed considerable
courage in persisting with mer complaints. Im a very detailed
letter t& this Office, she =et out what she claimed to be the
imaction of the council and the lack of accountability for the
money paid te the school by way of rent. An examimation of the
couneil f1le on the matter confirmed everything that the
complaimant had safd. There 15 no point in detailing the
inactian by the council: it was clesr that no one had really
wanted to kmow; that the matter had been regularly and
systematically placed fn the “too hard" basket. Carrespondence
with the Department of Education and a talk with the Principal of
the tchool showed that the bazaar had taken on the character of
the mythical goose: who would wish to ingquire too clasely into
such golden offerings? A fairly rough check of the Principal's
account books suggested that, since the bazaar had begum to use
the scheol grounds, the amount of “rental® paid to the school
totalled something 1ike $70,0000
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Prescribed procedures were followed by this OFffice 1n finding
wrong conduct on the part of Sydney City Coumcil, and ft was
recommended on 7 MNovember 1985 that the council should deal
rapidly with a development application for the bazasr and that,
if 1t were wunable to approve the application because of the
provisions of the relevant legislation, then it should require
the bazsar to clote by 31 March 19B6. A% is the practice, these
recomméndations were made known to the affected parties, and
produced a small shower of letters and petitfons in protest.
Those from stallhalder interests suggested that the closing of
the bazaar would be yet another blow to the economy and the
national employment statistics, while representations from people
associated with the schoel ninted at dire coansequences for the
future of Australian youth.

The cowncil referred the matter to dts Tegal adwisers, who agreed
with the conclusion of the Deputy Ombudsman that the bazaar was
no longer ancillary to the use of the site as & church, and could
not be approved on a site zoned for Specfal Uses ([Chureh).
Council alse noted that there had been mo concurrence from the
Department of Education or from the Overséas Telecommumicanions
Commitsfon. On 25 Movember 1985 coumcil rasolved that, 1f the
bazasr could not operate within the provisions of a development
consent, it should close by 31 March 1986. Counci)l decided that
it weuld mot rezame the land.

The Deputy Ombudsman was mildly surprised at this ready
concurrence by the council with what was & very comtroversial
recommendation, and awafted develapments. In mid-March 1986 1t
was reported in the eestern suburbs press that the Lord Mayor,
Alderman Sutherland, had approached the Minister for Planning and
Environment on the question of the Paddingtom Bazaar. The
Minister, Mr Carr, was quoted &3 saying that Alderman Sutherland
"was sympathetic to the arguments for retention af the markets,
but sald resolving the fsswe was difficule”. In the press
reports Mr Carr continued:

I have decided to issue & direction under section 101 af the
Enviroamental Planning and Assessment Act to ensure that all
development applications for the contimued operation of the
Paddington Markets must be referred to me ...
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paddington markets are not only an important and colourful
part of the city's weekend 1ife, but they also play a
prominent role in Sydney”s tourist industry.

Boecause of their significance to regiomal planning, [ have
directed the city cowncil that all development spplications
for the market site be referred to me.

The Deputy Oabudsiman’'s observations of the bazsar were tThat its
“significance” for tourism lay fin fts capacity ©To attract
citizens of the western suburbs and nerth shore to Paddinglon. A
radie program quoted the Minister as tayimg that the baraar
showld not be closed, and concluded with words to the effect that
if that were to happen Australia wowld next be issuing food
coupons, a5 they do in Poland.

The draft report on this matter was sent o the responsible
Minister, the Minister for Local Government, who did mot wish to
comsult. 1t was then made final, with a recommendation that it
be sent by Sydney City Council to the Minfsters of Planning and
Environment and Education, and to their respective Departments,
so that the Ministers' advisers would kmow of the develapment of
the Paddington bazaar over the preceding decade - oF - BOTE.

Restoration of Queen ¥ictoria Building

A complaint alleged that Sydney City Council had failed to comply
with the requirements to the Environmental Planning and
Astesement ACt when it purported to amend the development consent
for the restoration of the GQueen Victoria Bulilding. This
purported amendment provided that it was no longer necessary far
an awnimg to be provided om the Ffoolways edjacent to the
building.

After favestigation it was determined that no applicatien in the
prescribed form (as required by sectfom 102(1) of the Act] had
peen made to tThe council to amend the development consent, and
that council's decision to amend the consent was therefore of no
sffect. It was recommended that cowncil advise the developer
that the development consent for the restoration of the Queen
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¥Yictoria Building had not been amended to delete the street
awning and that a Formal application (as prescribed in the Ace
and Regulation) would have to be made before the council cowld
give comsideration to, &nd ot fts discretion amend, the confent.
These recommendations were accepted by couwncil, and when a formal
application was subsequently lodged 1t was spproved.

The significance of this matter l1ies in the fact that sectien 102
of the Act provides protection to the holder of a development
censent against any arbitrary action by & council to wvary that
consent.

Under that section, a council may only vary a development CORSERt
on the receipt of & formal applfcation made by the ariginal
applicant, or by any other person entitled to act wupon the
original consent.

If a cowncil wishes to wary or revoke a consent, without the
spproval of the applicant, it must do so in accordance with the
requirements of sectien 103 of the Act. This section gives the
applicant the right to appeal against the council's decision to
the Land and Environment Court, and makes the council Tiable to
pay compeénsation for expenditure {ncurred pursusnt to the
CORLERT.

Moise problems

& group of City residents complained about the nofse From the 01d
Treasury Building site during the construction of the
Intercontinental Hotel. The relevant building application had
been approved by the council subject to certain conditions; these
fncluded that no work be carried aut on Sundays, public holidays
or outside the stipulated hours of 7 am te 5 pm Mondays to
Fridays and T am €¢ 3 pm on Saturdays. Council had suggested
this restrictionm, amang others, as it believed 1t to be imn the
pubiic interest. Complaints to council maintained, howsver, that
work was starting &t 5.40 am on some gccasfoms and was comtinufing
on S5undays. The residents asked the council to take action.
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Afrer council had recefved several complaints, 1t instructed the
builder to “cesse all work outside the hours approved by
council®. Three "Notfices to Comply™ were served on The company
but, until the intervention of this Office, no direct action was
taken. Investigation revealed that, while council's planming
department was serving MHotices to Comply on the company,
council®s engineer‘s department was fissufng permits far
"ssfntenance® work to be done outside the stipulated work hours
on a large crane on-site. Complaints had thus been pursued shout
the breaching of restrictions, even while permission was being
given to create the nofse which had led to the complaimts. This
0ffice recognised that certafin work must be done on weekends; but
in this case there was 1ittle respite for the nearby residents,
given the regular 1ssuing of permits by the council, and the
developer's enthusiasm for "maintaiming® cranes on weekends.

The Deputy Ombudsman found that there was unreasonable delay by
the cowncil 1n  taking actiom over &n apparent bresch of
conditions, and that the council nad failed to ensure that action
taken by the planning department was not undermined by the
enginger's department.

it wag recommended that, in future, the engineer's department
consult with the planning department before fssuing permits, and
that matters the subject of legal proceedings be monitored to
ensure that they are followed up promptly. The council was asked
to notify this Office of the steps taken to comply with the
roecomméendations. pespite several requests it was eight months
before council told this OFfice that it had taken action to amend
{ts standard condition for builiding and demolition work. The new
condition would be:

That building/demolition work fin conmection with the
proposed development shall only be carried out between the
hours of 7.30 am and 5.00 pm on Mondays to Fridays,
inclusive, and 7.30 am and 3.00 pm on Saturdays, and no such
work shall be carried out on Sundays or Public Holidays.
Where applicable, these restrictions do not apply to the
maintenance of site cranes nor to the use of mobile cranes
which stand and operate from a public road, provided that a
permit has been obtained from the City Engimeer's Department
for the use of a mobile crane.
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Council's action was not comsidered to constitute compliance with
the recommendations made by this OFffca. Additfomally, the
faflure of council ta define the phrase “maintenance of site
cranes” did nothing te resolve the controversy surrounding the
questions of what comstituted “werk" as opposed te "maintenance”.
The Ombudsman decided not to make a report to Parlfament an the
matier, howewver.

The application was a sham

An inwvestigation was conducted frto a deciziam of Sydney Ciey
Council te &llow the attics of certain town houses recently
constructed near Centennisl Park to be used as habitable rooms.

In February 1981 the council approved a development applicatian
to build the town howses, subject to & condition that me windows
be imstalled in the attics, the applicant having sought approval
for dormer windows. Council decided to impose wthis condition
because the relevant planning instrument limited the height of
buildings to twe storeys above ground level and placed a minimum
site area requirement on the proposed development: on this basis,
the plams complied, providing thet the attics were Aot consfdered
as habitabie rooms.

The developer lodged an appeal against the corresponding building
condition, which called for the deletion of amy roof 1ights in
the attics and provided that the atvics could not be used for any
habitable purpose. The assessor of the Land and Environment
Court, when handing down Kis decision, commented that the floar
area of esch attic was considerably larger tham that provided fim
any one of the two or three bedrooms 1m each wpit. The ALLESEAr
dismissed the appeal and upheld council's decision not to allow
roof lights, as he consfdered that the roof lights were actually
windows, that thefr installation im the roof was contrary to the
spirit amd Tetter of the development consent, and that the
application for roof lights had the appearance of a sham to
circumvent the terms of the consent.
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Approzimately two years Tatér, The owWwners af the town houses [now
constructed) lodged a development application with the council to
conyert the attics to habitable rooms. The representative of the
owners submitted that, as the &ttfc spaces existed, they should
be properly utilised. The council consented to the application,
relying on State Environmental Planning Policy Ne 1, as the
application did not comply with the planning 1instrument.
Consequently, windows were constructed im the roof of Lhe town
houses, effectively turmning them into a three storey buflding.

Thit Office concluded that the council had been inconsistent, im
that 4§t had defended dts original decisfon not to allow the
attics as habitable space before the Land and Environment Cowrt,
and nad used considerable funds in doing so. A 1ittle over two
years later, 1t allowed the use of the ateics as habitable space.
The Deputy Ombudsman found that the council had failed to give
due consideration to the public benefit of maintaining the
restrictions in  the planning fdnstrument: the council hed
effectively sanctioned a proposal which an assessor of the Land
and Emvironment Court had considered to be & sham. He also
coneluded that the council failed to consider adequately the
possible traffic and parking problems generated by 12 additional
habftable rooms in an already densely populated area.

This Office recommended that no Ffurther development or expansion
of the town houses be allowed, so as te prevent the further
expansion of the attic spaces by, for instance, the addition of
darmer windows. The council resolved to implement the
recommendations contatined in the report.

WARRIMGAH SHIRE COUMCIL
"“rxelusive” rights on public land

In July 1983 Warringah Shire Council awarded exclusive coaching
rights at the Werringah Acquatic Centre to a particular coach, L.
The Aguatic Centre 13 the only year-round, all-weather diving
fFacility fm Sydney. Prior to the council's formal arrangemeént
with L, moit members of the Warringah Diving Club had beéen
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codched by § or by employees of 0, frcluding L. Under this
informal arrangement, which had existed for severs) years,
coaching by other pesple was unrestricted,

The council called tenders for coaching and accepted L's propasal
because it promised the greatest financial returm for the
council. The resulting comtract stipulated that L had exelusive
coaching rights for divers using the Centre: a member of the
Warringah Diving Club who did not wish to train with L was
effectively denied access to the Centre, and thus prevented from
training in winter.

An important quéstion about the use of Crown Reserve Land arose
in this case: the Agquatic Centre was buflt on Heserve 1and
dedicated for public recreatfon. The complainant argued:

Successive judgements have clearly established the
principle of the unfettered right of the public to
Access o public reserves. Coumcil's actions have
effectively denied members of the public that right.

The council, as trustee, could lease the Tand, provided that 1t
obhtained the written consest &fF the Minister. The council]
telephoned the Legal Bramch of the Lands Department to ask
whether the Minister's consent was needed in this instance. The
cfficer there did not know, and the council did not seek the
Minister's consent, nor obtain legal advice.

Five menths after the council granted L exclusive rights, and in
response to public demand, the council considered the meaning of
"exclusive®™., A motion to allow other coaches to traim at the
Centre outside L's allocated hours was defeated, amd the council
decided that “"exclusfve use” meant that only L could use the
facility.

This Office found that the council's decisfon ta lease the
facilities exclusively to0 L was wnreasonable, because it
effectively excluded divers who did nmot wiszh to be trained by L.
The council's conduct was found to be wrong for granting an
"exclusive® arrangement withowt first clarifying the meaning of

"exclusive™, and for failing to find out whether the Minfster's
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consent was needed: indeed, to favestigate the very legality of a
lease granting exclusive rights.

The Ombudsman made a nusbér of recommendations in the draft
repart, the first being that the council seek legal advice as to
the legality of it agreement with Mr W. The council did this and
in June 1985 it granted sccess to other coaches and divers who
were to compete im two ieminent high level competitions. In
December 1985 the council rescinded the exclusive arrangement for
diving coaching and made new arrangeme¢nts Dy which naw any coach
could teach at the Centre by paying a booking fee and aobtaining
public insurance indemmnifying the council.

MAVERLEY MUNICIPAL COUNCIL
Taxi depat or park?

Several complaints were received about the operation of a 24—
hour-a-day, seven-day-a-week taxi depot on the corner of Ebley
and Lawson Streets, Bondi Junctien. The complafnts alleged that
Waverley Municipal Council had wramgly approved the operation of
the taxi depot in am area zoned residential, on & site which was
formerly a petrol station operating only during daylight howrs.

Investigation showed that the council had purchased the petrol
station &ite for wuse &% a park for public recreation. The
council moped to acquire Clementson Park from the State
government, and believed that the site would be a useful addition
ta it. Having purchased the site, the council decided To alllow
it to be used for commercial purposes for at least tWd years.
The council called for tenders and accepted the highest tender;
this was from a local cab company which proposed to use the site
ta service and repair 21 taxi cabs.

The Ombudsman found that the council had approved the development
application for use of the site as a taxi depot without notifying
sffected residents of the applicatiom and without seeking their
COMMENTS . He found this actfen of the council to  be

unreasonable.
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Serious allegations were made that the site was being regularly
used by more than 21 taxi cabs and that petrol was beimg sald to
the general publfc 24 hours a day. Both of these activities were
in breach of the comditions attached to the development comsent,
and Tt was claimed that the council had failed to enforce
compliance with the conditions of comsent. The council relied on
the advice of its solicitors that the breaches were of such a
Rature that a court would be wnlikely to grant am injunctian
restraining the taxi cab company from further breaches of the
conditions. The Ombudsman accepted that a cowncil s entitled to
rely on the legal advice which 1t receives fn good faith, and
concluded that the council had not acted wrongly in failing te
enfarce compliance with the conditiens of comsent.

Mevertheless, the Ombudsman concluded, the continued operation of
the tax! depot om the site, fn breach of the conditions of
consent, was entirely wnsatisfactory. He recommended that, as
$00n as possible, the council take steps to fimplement fts
griginal plans for use of the site as a park. The council
resolved to give the taxi cab company notice to vacate the
premises at the end of the lease (30 August 1986) and then to
make the site available for public recreation.

The Ombudsman said that, in the meantime, the couwncil could
assist the cab company to find a more Sufteble location.

COMPLAINTS AGAINST DEPARTMENT OF CORRECTIYE SERWICES
Delay on prisoner"s applications

A prisoner at the Metropolitan Remand Centre believed that the
Department of Corrective Services had wrongly calculated Ris
release dace. He made fiwve applications seeking resources and
legal afd te take asctiom against the [Department. The
Superintendent of the gaol sent the application: to & legal
officer at the ODepartment's head office amd asked thet he be
advised on the proceduré to follow., When, after six weeks, the
prisoner had received no response, he complained to this Office.
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The Department took two months to reply to preliminary enquiries,
apparently because no note of the prisonmer's applications had
besn made om his file: or gasl warrant. An dnspection of the
files showed that no copfes of the applicatfons had beenm kept.

Investigation showed that the prisoner's applfcations were
received fn the Legal Section of the Department in October 1584,
and that the Legal Section had not sought the advice of the
Prisoner Index Section wntil January 1985. The PFrisoner Index
Section, on the day after receiwving the applications, had
prepared a report and had referred the matter back To the Senier
Legal Officer. A week later, the Chief Administrative gificer
had written to the Chief Court Reporter seeking the remarks of
the trial Judge. As it happened, this was a totally umnecessary
gtep: in any event the Judge's remarks were never recefved and
were not used in drafting the DOepartment's response. The
bepartment's final response was not received by the prisomer
until May 1985, some eight months after he had made the
applications.

The Ombudsman concluded that it was not accéptable that the
Department had taken such a long time to respond. He considered
that, &1though staff shortages helped to explain the delay, they
did not excuse it. Because the applications related to the
proper calculation of a release date, an important Ffunction of
the Department, the efficient operation of that functionm should
met have been allewed to Tapse for such a long period,

The Ombudsmén made no recommendation about the Legal Section of
the ODepartment, because action had already been taken by tThe
Department to establish a formal structure and appoint permament
Legal Offfcers. However, the Ombudsman recommended that, whem a
prisomer's application had to be referred to head office ar to
another department, or when an application required extensive
consideration by am ouwtside body, & photocopy of that application
should be placed on the prisoner’'s warrant. He further
recommended that these procedures be reviewed once a proposed
computerised correspondence tracking iystem becams fully
operational in the Department's Secretariat, and that the
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prizomer be contacted by am officer of the Legal Section abouwt
his original applications.

Aftér raceiving the draft report on the matter, the Chafrman of
the Corrective Services Commission advised the Ombudsman that
Superintendents would be dinstructed ®6 retain copies of
applicatfons, fn accordance with the recommendations made in the
rEpOFrT. The Chairman also agreed to implement thé other
reconméndstions made by the Ombudsman; his actions were regarded
as a satisfactory response to the report.

Withdrawal of Contact ¥Yisits

A complafmt on benalf of & prisoner alleged that the
Superintendent of the prison had punished the prisoner by
unjustifiedly withdrawing his contact wisits. Fellowing an
Incident in the contact wisiting area of the gaol, the prisoner
had beem charged with opem incitement to mutiny and disobeying a
Tawful order. The Superintendent had received some iafarmation
that the prisoner's visitor might have passed contrabend to him,
#nd believed that the prisoner's behavicur might have resulted
from drug-taking. n the basiz of this belief, the
superintendent directed that the priscner have no contact visies
until further notice.

The matter was 1investigated and, in a report Ffinding WrORg
conduct, the Ombudsman concluded that, whilst the Superintendent
had a wide discretion to withdraw prisoners' contact visits, suwch
discretion rested on the Superintendent's belief that comtraband
had been passed. Therefore, 1t seemed reassonable that he should
have takem steps to sscertain whether mis fuspicion had any basis
in fact; there was no evidence, in this fnstance, to support that
suspicion.

In his report the Ombudsman recommended that all Superintendents
be fnstructed of the need to follow proper procedures To eénsure
that & belief held by a Superintendent was reasonably based an
fact.
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The Corrective Services Commission later teld thisz OFffice that
the Prisons Regulations had been amended to provide that a
visitar's physical contact with a prisomner could only Bbe
prohibited where a prison officer had “reasonable grounds to
suspect that the person 1s Tikely to fintroduce inte a prison
contraband®, and that "details of the reason for the refusal
[must bel] recorded and reported to the Commissfon”.

COMPLAINTS AGAINST POLICE
Losses from the conveyor belt

The complainant, & doctor, was having problems with intruders at
his house, possibly because of his occupation and the Tikelihood
of his having drugs om the premises. He therefore installed am
extensive security alarm system, which would alert police to a
hold-up and imncluded other monitoring facilities. Shortly after
the system was installed a fault in the Tfines to the spcurity
company set off the alarm.

The security company alerted the police radic room, but police
patrols did not respond. The complainant First became aware that
the alarm had been sctivated whem the securfty company telephoned
him 13 minutes after the alarm had been triggered at their
centre, asking whether the police had arrived. An investigation
was carried out by the Police Department, and the telephonist and
radio operators who had been on duty at the time were
interviewed., The record of the call from the security firm was
g & 24 hour continuous tape recording kept by the Communications
Branch.

The radio operator who had been despatching jobs to police
patrols at the time could rot remembér the security Firm®s call,
but & telephonist remembered recording the details on the
prescribed form and sending it to the radio aperator. The radio
operator and the telephonist are located some 10 to 12 metres
from each other, and the messages are sent om a conveyor belt.
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The radic gperator and the telephonist were clearly responsible
and efficient, and there was no suggestion during the
investigation by the Palfce Department, or fn the report by the
Ombudsiman, that they had neglected their duties in hawing police
patrols respond to the alarm. [In fact, messages have previously
gone astray after being placed on the conveyor belt and before
reaching the radio despatcher, amd the system im the radioc room
was thought to be fdnefficiant. The conveysr Belt had been
dismantled and inspected on & number of occcasions, and on those
occasions messages had been dislodged. Senior officers of the
Communfcations Branch belfeved that the conveyer belt was to be
replaced with a computerised system, but dfd not know whem this
would occur. The Poalice Department fnvestigationm ended at this
peint, and made no recommondations for fmproving the sysitem.

The Ombudsman recommended that existing facilities, which were
not being used at the time of the security firm"s call, should be
enployved, These enable a telephonist whe receives a call te
alert the radio operater, who can listen to the caller and enter
the conversation. An “"alert® tone alse goes to the supervisor,
who can monitor the call and gain a clearer wnderstanding of what
15 happening. The Ombudsman’s recommendations were accepted, and
the Coamissioner of Police 1ssued imstructions that these
facilities were to be weilised fully and exclusively for urgent
messages, including hold-up alarms.

Alleged assault

The complaimant alleged on behalf of her son, who had abscended
from a children's shelter and stolem a motor vehicle, that he had
been assaulted om three occasions by police: during his remaval
from the stolen motor wvehicle; after he had beem placed in the
police car at the place of his arrest: and in & police station
after his arrest. At the conclusion of the palice investigation
the Ombudsman was wunable to be satisfied whether the complainc
was sustaimed or mot sustained, and it was refnvestigated by the
Peputy Ombudsman. He took evidence frem a large number of
people, and one of the Ombudsman's seconded special officers
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carried out extensive intéerviews and investigations prier to the
taking of evidence.

The Deputy Ombudsman safd that the complainant's son had suffered
facial injuries om the night of his arrest. This was clear from
his own evidence, that of mis mother and s$ister, that of a doctor
who subsequently examimed him, and that of an officer on duty at
the echildren's shelter, to which me was returned after his
recapture. The Deputy Ombudsman concluded that, on the evidence
available to him, 1t appeared that the youth's injuries were
consistent with headlock-type pressure applied to him by the
arresting police at the time of his arrest. The wuse of 2
hesdlock had Been admitted by polfce. The Deputy Ombudsman did
not accept, becawse of reservations about the youth's
truthfulness, his accounts of the alleged assaults upon him im
the cabin of the stelen vehfcle, immediately after his removal
from it, upon his placement in the police wehicle, and again
after the departuré of two civilians who had been im that
vehicle. The evidence of the two ciwiliam opccupants of the
police wehfcle fn relatfon to the third alleged assault, and the
failure of numerous bystanders to observe any of the alleged
aszaults, reinforced this view.

The Deputy Ombudsman safd that the accounts given of the alleged
assault at the police station by the complafnant's son and his
accomplice conflicted in almost every material particular, and
that there was no other evidence of Such an assault taking place.
The Deputy Ombudsman accepted that the évidence of two arresting
police was essentially truthful, and had sfignificant doubts about
the veracity of the evidence of the complafnant's som fn general.
He was thus not of the view that the youth had been assaulted in
the police station, a5 alleged.

The Deputy Ombudsman took the view that excessive force had been
useéd by the arresting police im removing the complafinant's soR
from the stolen wehicle at the time of his arrest and that this
had cauted the {imjuries suffered by him. He =zaid that the
arresting police were matwre men and experfenced police officers
of solid build, and that the complainant's son was, at the
relevant time, & comparatively lightly built, 16 year old youth.
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He believed that the use of excessive force was prompted by the
police officers' dirritation at the boy's atteémpts to evade
capture, which had endangered their safety, particularly when he
had recklessly reversed the stolen motor vehicle up a strest as
they chased it on foot. The Deputy Owmbudsman found that, inm
using excessive force to effect the arrest of the boy, the two
grresting police were acting unmreasonably within the terms of
5ection 2B of the Pelfce Regulatfom {Allegatfons of Misconduct)
Act. [Insofar as their actions were contrary to the provisians aof
a police fmstruction which provides that “a member of the Force
wWill ... effect am arrest fn as quiet a manner as possible, and
use no more force or violence than is absolutely required®, the
police officers were acting in a manner which was contrary to law
within the provisions of Subsection 2B{1)(a) of that act. He
recommended that the police be paraded before their District
Superintendent and instructed as to the necessity to comply with
the relevant police fmstruction 1n future.

"Bribes” offered by McDomald's restaurant

Mr A went to & mearby branch of the McDomald's restaursant chainm.
Outside the restaurant he saw a police truck, parked contrary to
4 "MWo Stending® sign; inside the restaurant he saw a male and
female police officer ardering food from the attendant. The
female officer ordered two hamburgers and some “french fries”.
Mr A did not motice what the male officer ordered, but observed
that the officers pafd $1.95 each for their meals. Hr A said
that ome of the hamburgerzs given ta the female officer should
4lone have cost £1.45.

Mr & complained that the police truck had been 111egally parked
while the officers conducted private business, and that the
discount on their food was a bribe by the restaurant to gaim
extra police protection.

In response to prelimimary enguiries the Assistant Commissioner
decided that #1171 police within that district would be reminded
about their responsibilicies regérding the Tlawful parking of

police vehicles.
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The Ombudsman them sought the comments of the Commissloner as to
whether the discounted food comstituted a bribe. In his reply,
the Assistant Commiszioner cited Police Rule 57, which prohibits
any police officer from soliciting a2 gift or concession, oOr
placing the police in a position of oblfgation by accepting a
gift or concession. A letter was produced from McDonald's
gRestaurants; this said that & discount was offered at most of
their restaurants toe police im wniform, but that, in return for
this discouwnt, the reéstaurants did not expect to obtain any
special attention or co-operatiom from the police. in this
basis, the Assistant Commissiomer was satisfied that the
concession offered at McDonald's did not infringe Folfce Rule 57,
a5 1t was not solicited: nor did 1t place police in a position of
phiigation to that restaurant.

The Assistant Ombudsman decided that, a5 there was no evidence
that the discounts had been solicited, the complaint should not
be made the subject of an favestigatiaon.

Bailed, But not out

The Redferm Legal Centre claimed that & client, @& prisoner who
had been granted bail on the charges which had brought him to
prisen in the first place, had been detained because police had
noted an his prisen file that he should be “held” for Marouwbra
Police. The entry on his prison file referred to & warrant which
had besn 1ssued in respect of the same charges on which bail had
been granted. Becauge of deficiencies 1n the system for
cancelling warrants, that warrant had not been withdrawn. The
Centre further complained that, when fits client was eventually
released from Long Bay Gaol after the intervention of officers of
the Centre, Maraubra Police were waiting at the gates Lo arrest
him on the warrant. As §t nappened, subsequent checks by police
revealed another warrant for the complaimant. After the inftial
police investigation of the complaint, the Ombudsman was unable
to determine whether the complaint was Sustained or not
sustained, and he decided to reinvestigate it wnder the Ombudsman

ACT.
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The Ombudsman concluded <that &5 a result of negligence,
carelessness, fl1l-Tuck, or a combination of amy or all af the
three, no acttioem had been taken to ensure that, wuwpam the
complainant’s arrest, the warrant {1ssued as & result of the
charges on which me kad been arrested was appropriately dealt
with. Further, it was c¢lear from the evidence presented befare
the Ombudsman that the system wsed by the relevant respensible
pelice officer to follow-up existing warrants and have them
executed wupdm prisoners was, o Lthe mest charitable of
assessments, desultory  amd  Jackadaisical, The Ombudsman
expressed the view that the placing of notations such as "hald
for MWaroubra Police on a prisoner's gaol recard  was
abjectionable; it invited prison officers to yield ta the
temptation to delay the release of prisonars wntil their new
guardians arrived. In such circumstances, prisom authorities
have no legal authority to hold or delay the relesse of a
prisoner, and to contrive delay 1in releasing & prisoner 1s
clearly unlawful. Such a notation on prison files thus served e
encourage improper acts by the prison suthorities.

The Ombudsman was fnvestigating the conduct of police of ficers
and so did not make any findings im his report about the conduct
of prisen offfcers and other employees of the Department of
Corrective Services. He said that, on the evidence available, 1t
appeared likely to him that the complainent®s release had besn
Intentionally delayed on the day on which he was actually
released, and possible that this had also occurred at the times
aof his mother's previous attempts to have him admitted vo bail.
The Ombudiman said that the warrant dssuped by the ¥isiting
dJustice which set bail for the complainant was undoubtedly
ambiguous, and it, and some of fts predecessors, were $loppily
completed; nevertheless, the time when such ambiguity should be
elucidated was at the time of the receipt of the warrant by gaol
authorities, and not later.

In & statement of prowisfonal findings and recamméndations, the
Ombudsman said that the delay im arranging for the execution of
the complainamt™s first instance warrant had been unreasomable,
and that the offfcer responsible for executing this warramt had

followed an established but unreasonable practice in making the
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notation "hold for Marcubra Police®™ om the complainant®s gaol
file. The police officer made Tengthy submissions that he did
not act wrongly, because he was following established practice in
making the notation on the prisoem File. He also maintaimed That,
in attempting te have the warrants executed on the complaimnant,
he was taking the eonly course of action open to him, because
previous approaches made by him te the Police Department to
streamline this procedure had been fruicless. The Ombudsman
found the delay im executing the warrant and the making of the
notation to be unreasonable, but he did not make such a finding
fn relation te that police offfcer. Rather, he found that the
establishment and maintenance of the practices was unreasonable,
particularly in the face of the police officer's recommendations
to the Police Department to remedy the first practice.

The Ombudsman recommended that the making of notations of any
kind by police officers on prisoners’ gaal files ceage
immediately. He further recommended that the police force and the
pepartments of the Attorney General and Corrective Services
develop an  efficient system for the speedy execution of
putstanding warrants wupon prisoners. The system should, if
pecessary, f{acorporate legal safeguards agafnst the release of
prisoners with warrants outstanding.

The Ombudsman further recommended that the Commissioner of Police
make an ex-gratia payment of $500 to the complaimant to
compensate him for the part which police officers played in his
wrongful detestion, amd that he formally apologise to him for
this. These latteér recommendations have been accepted by the
Commissioner of Police and the Ombudsman iz satisfied with the
new system introdwced by the Commissioner. Ferther, following
upon a8 request from the Premier, a working party 13 being formed
of officers of the Police, Attorney General's and Corrective
Services Departments to study warrant procedures relating to
prisoners. The Ombudsman has yet to decide whether the Police
Department”s response to the first recommendation is
satisfactory.



Examimnation blues

Mr C was driving to scheol im & <ountry town to attend the HSC
examination, when he was stopped for a traffic offence by
Sergeant H. Mr C told the Sergeant that he was runaning late for
the examination, whereupon he was required to remain at the scone
while the Sergeant made 2 lengthy examination of the vehicle. Mr
L attended the examination, but felt that he was disadvantaged
because he was placed under stress, was upset and unduly mervous,
and thus lest concentration, because of the actions of the
SErgeant. The Sergeant was coumnselled to be more aware of
individual circumstances in the future.

Malicious report and inadeguate fine

The complainant wmaintained that & police officer had given
confidential and defamatory fnformation abouwt her and her Brather
to a credit review officeér of a major department $tore, who then
made a computer emtry outlinimg that information.

The complaimant's de facto hwsband had been apprehended by the
police officer while driving 4 motor wehicle, and asked to
produce his licemce. He had been unable to do so or to provide
any form of fidentification. The palice officer then accompanied
the man to his house, and in the kitchen picked up a department
store accoumt in the name of the complainamt. He then teéelephoned
the department store and spoke to a credit review officer,
telling her that the complaimant no longer lived at the address
shown an Thé account, but had moved to her de facto hushand's
address. The credit review officer reported to the investigating
poelice that, as a result of the telephome conversation between
herse¥f and the police officer, she <aused the address on the
account of the complainant to be changed om the store's records
from the address givesn by the complafnant to that of her de facto
husband. This entry was later reversed following & telephone
call from the complainant. There 132 ne recerd of the telephone
conversation between the credit review offfcer and the police
officer. Howewver, as a result of that conversatiom the credit
review officer made the following entry on the department store's
computer under the complainamt's name:



Const J of M Police rang ady cust new add Appar a bunch of
undesirables rioside at  A.[5t.] residence, cust has
collecting her mail from them - Const adv New Iealander -
may take off - tracked cust down via her defacto, Const. has
also arrested four people from [A.]5t. this may have nothing
to do with cust - but just in case!l

ks & result of the same telephone conversation, similar
information was recorded against the account of the complafmant's
brather. The police officer also requested the name of the
complainant’s employer, which was supplied by the credit review
afficer.

The police officer admitted that The Computer entry wWwas an
gecurate reflection of his telephone comversation with the credit
roviaw officer. He said, however, that the reason for the call
was to find out the current residential address of the
complainant in order to interview her about ownership of the
motor vehicle which her de facto husband had been drivwing. Later
an the day of the call the complainmant's brother and his wife
sought credit at the department store and were refused it on the
basis of the information supplied by the police officer. The
refusal of credit caused considerable embarrassment to the
complainant’s brother and his wife. Their standing with the
department store was later reinstated after they spoke to the
credit manager.

The Ombudsman found sustained, on the basis of the police
investigation, the complaint that the pelice officer had conveyed
information which was private and defamatory to the credit review
afficer of the Jdepartment store. This was contrary to police
rules forbidding disclosure of information cbtaimed in the course
of duty, and was unreasonable in terms of Section ZE(1)(b] of the
Police Regulation {Allegations of Misconduct) ACt.

A Departments] charge of “Misconduct” was preferred against the
police officer and he was fined §50. The Ombudsman believed that
the fine was wunrealistic, because it did not reflect the
goriousness of the offence by civil standards, and did not
constitute serfous disciplinary action by the Commissioner. The
wiew of Hr J C Perrin, then Deputy Commissioner of Police, was
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that 1t was his prerpogative to decide on the nmature of the
penalty fmposed. He safd that a small monetary pemalty did nmot
“tell the complete stary®; the record of such a charge and fine
could have long-term effects on the officer's promotional
prospects. He added thst ‘the proposal to review monatary
penalties would require formulating specific penalties far
particular types of transgressioms and that he preferred to treat
each case o its merits,

The Ombudsman, fn his final report, said:

This OFffice conmsiders that it is important that justice be
seen teé be done. The imposition of small fines [impiies]
that a double stamdard applies to punishments manded out to
police compared with members of the public. For example, a
usual punishment for a police officer found to have
committed am act of wrong comduct 1% $50, which happens to
be the same amouwnt as that levwied om a motorist for driving
fn a transit lane. As & public document, a sustained wrong
conduct report 15 subject te scrutiny by members of the
public who might assume that a $50 fine indfcates that an
ofticer's misconduct has been treated lightly by the police
force. To reassure members of the public that this i: not
the case, the Commissioner should clearly explain whether
the wWramg <onduct of am officer 45 noted on Riz Service

Register and any long-term consequences 1t may have on his
Career.,

The Ombudsmén recommended that the monetary penaltie: impased by
the Police Commissioner under Rule 11(g) of Part 111 of the
Folice Rules be reviewed in terms of the sericusness of the
of femce and in Tine with current wvaluwes. He alsoe recommended
that, where the Folice Department found an officer guilty of some
wWrong conduct, the Commissioner's notification of this should
give an explanation of the seriousness of such a finding which
would be acceptable te & reasonable member of the public.

The response of Deputy Commissfoner Perrim to the report was im
these terms:

sas 1 do not consider it appropriste to establism a 1ise of
penalties for Departmental charges admitted by, or found
proved, against members of the Farce. [ remain sdamant that
each matter should be dealt with on 1ts mepritz and
consequently, I do not propose adopting your recommendation
that there be a review of monetary penalties, 1 will
however, bear im mind the views you have expressed regarding
such punishments.
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Similarly, 1 do not propose to adopt your recommendation
that 1 showld justify or explain deverminations reached in
respect of penalties fTmposed. In that regéard, I alse
believe 1t inappropriate to try and forecast possible lang-
term consequéences. If you feel that complainamts require am
explanation of such matters then might 1 respectfully
suggest that appropriate advice be included im your
gorrespondence when you findicate your acceptance of the
punishment fmposed.

*Redfern riots”

In the early morning of 3 Movember 1983, 34 Aboriginals in
Aedfern were detained a: intoxicated persons. Nineteen were
taken to Redfern Police Station and the rest %o other
metropalitan police stations. Their detention arose out of two
viglent fncidents which have been loosely referred to as the
Redfern riots.

The first fncident occurred &t about midnight on 2 Hovember 1583
at the Cliftom Hotel, Botany Road, Redfern. Two Aboriginal bands
had been playing at the hotel. Two passing police officers were
pelted with missiles by patrons brawling outside the hotel. A
thort time later abowt thirty police arrived in response To
urgent radio calls for assistance . The Aboriginals grouped at
one &nd of a lane beside the C1{iftom HWotel. They continued to
throw bottles, cans, rocks and bricks at police at the other end
of the lane. The police then moved through the lane as & group
in an effort to disperse the Aboriginals. Subsequently, & number
af the Aboriginals were detained as intoxicated persons. A large
number of Aboriginals them gathered outside the Redfern Police
Station.

At about 1.70 am on the moraing of 3 Movember 1983 a Yarge group
of Aboriginals were involved in & confrontetion with taxi drivers
around the Redfern Railway Station. Folice were called and
yielence againm erupted. Aboriginals detained as fintoxicated
persons were taken to various police statioms, fncluding Redfern.
One Aboriginal claimed that he had been detained Ffrom inside a
houwse and that he had consumed no alcehol.
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Staff from the Aboriginal HMedical and Legal Services went to
Redfern Police Station to give assfstance to the detainees. They
later complained through the local Hember of Parliament that
theré had been an unreasonable delay in allowing medical access
to the detafnees and that two officers at the station had been
rude amd 1intimidating to & doctor attempting to examing the
patients. Bleod samples were eventwally taken from three of the
detaineés. Independent amalysis of this blood showed that two of
the detainees had no aleohal in their blood.

Fellowing & Section 19 hearing, the Ombudsman found that the
complaint that police had been rude and intimidating to the
doctor was not sustafned. He alse Ffeund that the wholesale
detention of the Aboriginals under the Intoxicated Persons Act,
Iastead of the preferment of specific charges against any person
whoe héd offended against the law, had been a misuse of thaty Act.
There was considerable evidence before the Ombudsman that police
had been given a general direction that all persons taken 1nte
Custody that night were to be detained a3 fintoxicated persons:
further, in two cases there was clear evidence that detaimess had
ret consumed any alcohol, amd in one of those cases the persan
had been detained from a private dwelling.

In & statement of provisfonal findings and recommendations, the
Ombudsman recommended that:

1. those police officers against whom complaints were
found to be sustained be paraded and counselled on the provisions
of the Act and the appropriateness of alternatiwves, such as the
preferment of charges;

2. the Police Department implement a poalicy in respect of
docters from Government funded medical aid programs, giving them
reasonable access to detainees and allowing them to carry out
medical tests which might be necessary or prudent 1n  the
circumstances., The policy shouwld afm at aveiding delay in taking
medical tests, particularly where aleohal is fnvalved:

1. the Police Department should ensure that all police
stations are equipped with McCartney bottles used for the taking



of blood samples, and that officers inm charge of stations be
instructed on their proper supply to and use by doctors praposing
to take blood samples from people im custody;

4. the Police Department implement a policy for dealing
with the preferment of charges where large numbers of people have
been takesm {nto custody;

L. the Police Department amend the Intoxicated Persons
forms requiring the detaining officer to detail the behaviour
which the intexicated person was detained for and to provide that
person with & copy of the forms.

Investigation of this matter §s proceeding.

petention on false grounds

A Tegal service complained that two Aboriginals had been
wrongfully detafned as intoxicated persons fn & Ffar north-west
Mew South Wales country town. The complaint was dinitially
investigated by the Police Department, and the Ombudsman decided
to reinvestigate it, on the request of the legal service, because
of conflicts in the evidence obtained by the police imvestigating
officer.

Shortly after the detention of the two men, an Aboriginal Legal
tervice solfcitar secured their release and arranged for blood
tests to be performed on them. One of them had a bleod alcohol
reading of 0.04% and the other & blood alcohol reading of 0.116%.
The latoxicated Persons Act reéquires that, for persons to be
legally detained as intoxicated, they must appear to be seriously
affected, apparently by dntoxicating liguor, to the detaining
police officers, and to fulFil ane of three other conditions.
The one nominated by the detaiming polfce im This case was that
the two men were behaving in & disorderly manner. The men were
detained when walking along the main street of the country town
in questien. They were accompanied by 2 friend. One of the
complainants gawve evidence to the (mbudsman that the men were
pushing each other and Jjoking when they came under police
attention,



The Ombudsman had reservations about the evidence givem by the
tuwn detaining police afficers. Their worsion of the degree of
the cemplainants' fntexfcation did met accord with the results of
the blood alcohol tests, mer the evidence of the Legal Aboriginal
Service lawyer who obtained their release, nor that of the
station sergeant on duty at the polfice station where they were
detained, nor of the sister on duty at the hospital when the
blood tests were taken. Because of the credibility of these
Tatter witnesses, the Ombudsman had significant doubts abowt
whether the behaviour of the men was any different from the
description given by ome of them, that 15, that they were puihing
each other and jokimg. It was certainly not sufficient toa ground
4 charge of causing serious alearm and affront, or even provide
grounds for detentfon undér the Intoxdicated Persons Act, (One of
the police offfcers had given evidence that me had originally
intended to charge the men with causing %erious alarm  and
affront.]

The Ombudiman thought 1t Tikely that the men were detained
because of some view of the detaining police, resulting from
recent ¢fivil disturbamces 1m the town, that Aboriginals behaving
in this manner should be kept off the streets im order to avoid
a5 far a5 possible recurrences of what had been described as
"riots"; and perhaps because of a desire by the senior officer to
demonstrate to his workmate, then new 1n the town, &an sppropriate
style of policing for the area. The Ombudsman expressed the view
that the wse of the Intoxicated Persons Act for any such purpose
would be 11legal and a gross abuse of a police officer's pawer.

The Ombudiman expressed CORCEFR about appoertunities for
collaboration afforded by the investigating police officer to the
pelfce under investigation, amnd about uAwarranted, biased and
offensive remarks made by that officer in his report. He
expressed the hope that recurrences of opportunities far
collaboration would be rare, &% & result of a recent agresment
between him and the Police Commissioner.

The Ombudsman decided that, on the basis of the bleod alcaohal
readings of the twe complainants, he was satisfied that one of
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them was not serfowsly affected by dintoxicating liguor when
detaiped but, becawse of the other's blood alcohal Tevel
(D.116%), he was mot satisfied im that case. He recommended that
the junior detaining officer be paraded before his O0istrict
superintendent and advised of the complete umacceptability of
using the Intoxicated Persons Act to effect the detention of
persons who do not, by reason of their conditfom and/or actions,
come within fts ambit.

He took & far more serfows viesw of the conduct of the senifar
officer, who had decided vwo derain the men and who had
considerably more police experience, particularly im the country
oW . The Ombudsman said that the Intoxicated Persons AcCT was
open to abuse by unscrupulows police officers, because detained
persons are Aot taken before the courts, The Act should not be
used to detain persons  thought Tikely to  cause civil
disturbances. The Ombudsmam said that the detention of persons
without any Jjustificartfomn 1m a town with racfal problems and a
recent history of civil disturbance was sheer folly, and shawed
that the officer was unsuitable for this posting. He recommasnded
that the senfor officer be fimmediately transferred to duties
putside any area with a significant Aborigimal population and
that he mever again be appointed fdn  amy such area, e
recommended that dndependent legal advice be obtaimed as to
whether & charge of misconduct against the offfcer would be
1kely to succeed before the Police Tribumal. He also
recammended that, 1in the event of a charge being laid, it be
prosecuted by the Selicitor for Public Prosecutions or Dy
fndependent counsel. He Ffurther recommended  that  The
Commissioner of Police formally apologise to the complainants for
their unlawful detentfom, and that am ex gratia payment of 5100
be made to each man by a5 compensation for deprivation of
Tibearty.

Both police officers were charged with “Misconduct” By Che
Coamissioner. Contrary to the recommendation of the Ombudsman,

however, the proceedings before the Police Tribunal were
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conducted on behalf of the Commissiener of Police, not by the
Salicitor for Public Prosecutions or indepemdent counsel, but By
a Sergeant of palice. The two Aboriginals who had been detained
did not give evidence, as they had done at the Ombudsman’ s
inguiry. The S5tation Sergeant who had givem evidence before the
Ombudsman that in his wiew ome of the Aboriginals at least was
not "serfously affeceed™ by aleohol, sfmilarly, was not called wo
give evidence bBefore the Police Tribunal. The Ombudsman's
inquiry appeared to have more evidence before it than was put to
the PFolice Tribumnal.

The Police Tribumal found the officers not guilty of misconduct.

Cop this lot

Hr H drove his two-seater sports car accompanfed by three
passengers, one seated im the passenger's seat and the other two
sitting on the fromt of the boot 11d with their feet bemnind the
EEats.

Constable 5 observed that the arms of the driver and the seated
passenger pratruded beyond each side of the wvehicle. He issued
two traffic dnfringements notices for the offence of “body
protrudes® %o Mr H, instead of one %o him and one to the
passenger who committed the offence. The Coenstable then issued
two more traffic infringement motices te Mr H for the offence of
“not carry passengers safely seated”, bechuse LeWo PASSEAQErS WEre
sitting on the boot 11d.

A lTetter was sent Tto the Polfce Department from this Office,
asking why the tickets had been Tssued in swch a fashion. The
reply admitted that Censtable 5 was wromg in fissuing the tickets
to the driver for the offence committed by the passenger, and
that it would have been more appropriate to issue only one ticket
for both the "wmiafe passengers®. Mr H was later told he would
gnly be regquired te sttend to two tickers imscead of the previous
Faur.
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Theft

Om 30 September 1984 Hr H purchased a number of betting tickets
at the TAB Agemcy in Gowlburn. Oné of the tickets wonm 568.20,
Hr H was later detafned asz an intoxicated person and, when
released at about 1.30 am on 1 October 1984, he signed for his
property withouwt checkimg it. Upen returning home he discovered
that the winning ticket was missing and immedistely returned to
the palfce station, where he complained to the constabkle who had
released him. The constable vold M¢ H that one of the detaining
police officers must have been responsible, amd that Mr H should
return to the station later in the morning amd NTodge a complaint
with the O0fficer in Charge. Mr H followed that advice.

Investigating police arranged for the miszing ticket to be
flagged on the TAE computer as “lost®. On 3 October 1984 the
constable attempted te cash the ticket at another agency. When
the ticket was rejected By the pay-out-machine, the manager
questioned the constable, who said that he had purchased the
efcket at the Goulburn Agency and gave & false name and address.
The manager retaineéd the ticket and contacted the police and the
manager of the Goulburn Agency.

The constable went to Mr H's home and told him that he had found
the ticket in a drawer at the police station. He asked Mr H to
go with mim to the Gouwlbuwrn Agency, where the constable would
aobtafn the money for Rim. At that agency the comstable told the
manager he had attempted to cash the ticket and asked the manager
to pay the money to Mr H without a clafm form being submitted.
The manager told him that the palice had the ticket and adwised
him to got to the polfce station. The constable and Mr H went to
the police station and the constable told the finwvestigating
detective that he had found the ticket in a drawer at the station
with a number of other tickets. He also stated he had gone to
the first agency to see if the ticket was, im fact, the one lost
by Mr H.

The comnstable was subseguently charged with stealimg the ticker.
On adwice from the Office of the Soelicitor for Public
Prosecutions, the charge of attempted false pretéences was
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substitoted Ffor the charge of stealing. The constable pleaded
guilty te that charge; he was fined $500 and was dismissed from
the police force.

Wromgful detestion as intoxicated person

The complainant alleged that, after a pérty, he had been detained
by a police afficer in the front yard of nis friemd's house, even
thowgh he was not iatoxicated. The Polfce Department, following
its fnvestigation, believed the complaint was not sustained. The
Oabudsman decided to re-inpvestigate the matter, takimg evidence
from the complainant, teo people whe had attended the party and
five police officers.

The i{mcident followed & serfes of vizivs by poelice to the
friend*s house durfng the course of the day and evening of
27 December 1%83. The friend had invited & number of gquests to &
Boxing Day party. A neighbour had made several complaints to the
police about noise and, later, apprehended wiclence. Following a
visit by four police, including the officer who later detained
the complaimant, the complafinant went outside ta have a
cigaretete. He stood im the front yard and ohierved the palice
afficers, two of whom were fn thefr car and twe of whom wére
taleing to the meighbour. The police car was on the grass verge
in front of the friend's houwse.

Ar the vime the complafnant first came ta the motice of police he
was inside the yard of his friend's house. In reésponse to 3
guestion from one of the officers fn the car, the complaimant
stepped outside of the yard to ask what had been safid. Following
this, the complainant loudly pretested his rights and returned 1o
the yard to finish his cigarette. He wés again spoken to by the
police officer in the car, and when he refused to 9o back inside
the house, the police afficer got out of the car and detained him
a% an intoxicated person.

The complainant's wife amd friends were still inside the house.
The police efficer who detaimed the complainant did not attempt

te take the complaipanmt inside, where, 1f he were intoxfcated, he
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could have beem put into the care of a responsible person, as
provided for in the Imtoxicated Persons Act. Mor were his wife
and friends informed that he was beimg taken to & nRearby palice
station.

At the poelice station the complainant asked that his wife and
friends be motified. He did not know their telephone number, but
a telephone directory was available. Instead of looking up the
friend s telephone mumber, the detainimg police officer tried to
contact the complainant’s home, despite being told that mo one
would be there.

The wevidence obteined by the (mbudsman findicated that the
complainant was not drunk, was not 1in & public place when
detained, and was not behaving in a diserderly manner. These
three agpectsy musit ofcur comcurrently before a person is detained
wnder the Intexfcated Persons Act. The Ombudsmanm found that the
complainant had Been wrongly detaimed. He alse found that the
police officers responsible for the complaimamt at the puH:e
statfon were unaware of their obligatfons to allow a person
detained wnder that Act efther to make & telephone call or to
have one made, 1in order to notify someone of hisz or her
situation.

"Voluntary" escorts

The complainant firm of solicitors, on behalf of their client, Mr
P, alleged that Auwstralian Federal Folice wnlawfully detained Hr
P in custody 1in the Australian Capital Territory pending the
arrival of the Wew S5South Wales police, and that New South Hales
police afficers who arrested him had assaulted him.

Hr P was originally in the lawful custoedy of the Australian
Federal Polfice after being granted bail, without palice
opposition, by the Court of Petty Sessfons, Canberra, in relation
to an assault charge. MWr P was escorted by these police te the
local watch houwse. His return there was necessary, he was told,
in order for him to piek uwp hiz belongings. He was there
détained for some twenty minutes and his property not given to
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him for "all pumber of spurfous reasons®, Two Mew South Wales
constables stationed at Queanbeyan then appeared, having been
advised by their Federal coumterparts that Mr P was in custody.
Thete two constables escorted Mr P to thefr vehicle anmd Took him
to Queanbeyan, havimg said that they were executing Hew 30uth
Nales warrants for the non-payment of Fines.

The Ombudsman reinvestigated the camplaint, conducting & hearing
gnder section 1% of the Ombudsman Act. The Ombudsman found
evidence that there was a practice adopted by police of the
"voluntary escort” of persons with outstanding warrants of
commitment (and, apparently, persons upon whom process was to be
serwved] acrass State lines, fnstead of adopting the Somewhatl
lengthy procedure of having the sut=0f=Jjurisdiction warrant of
commitment converted by a court inte a warrant of apprehension
which could be executed in another jurisdiction.

The Ombudeman was wnable, on the evidence before him, To make amny
finding as to whether there had been any conspiracy between
officers of the two polfce forces. Howewer, the Ombudsman
concluded that M¢ P did not volunteer to cross the bordeér with
the two Hew South Wales police officers. He found that the
complaint about the measures taken by the Hew South Wales police
in escorting Mr P to Queanbeyan was sustained. He did so on the
basis that, while this was done im accordance with an established
practice, that practice was unreasonable and oppressive. The
ombudsman d1d not find it necessary to reach a firm conclusion as
to whéther there was any physical conmstraint on Mr P in his walk
from the watch house to the police vehicle.

After the fnvestigation of Mr P's complaint, both the Australian
Federal Police and the Mew Sowth Wales Police Force directed that
the practfce of escorting persons across S5State and Territory
borders cease. The Ombudsman recommended that this direction be
fncluded in the HWew South Wales Police Instructions, amd that a
form be prepared and {issued to all MNew South Wales police
statfons, to:

1. be given to all persons proposed ta be "voluntarily®
escorted, without sanction of law, across State and Territory
borders by the escorting oafficers;



Z: clearly set put that there s no obligatiom to be
"woluntarily” escorted; and

1. provide for signature by the person, amd by & witAéss
other than & poelice officer or an emplioyee of the police
department.

The Dmbudiman also recommended that the escorting officer should
be obliged to give a clear explanation to the person whom it 5
propesed To escort acrpss a berder; the sfgnatureé onm the form
should acknowledge that this had occurred. MHoreowver, because it
appeared from the evidence that ome of the inducements to the
practice of "woluntary®™ escorting persons across borders was the
delay 1n maving warrants of commitment and other processes
endarsed for service outside Wew South Wales, the Ombudsman
recommended that the Planning and Developmeat Section of the
FPolfce Force, 1im concert with the Department of the Attorney-
General , urgently examine the law and practice in this area, with
4 view to streamiining the procedure.

On 10 Jume 1986 the then Deputy Commizsioner of Police, Mr
Perrin, told the Ombudsman that he 4fd not propose to implement
the Ombudsman's recommendation comcerning instructions to police
about “"voluntary escorts", nor dfd he consider the proposed forms
to be a viable proposition.

However, Mr Perrin epproved a circular advising all police of the
carrect procedurs to be followed 1n cases of this nature. He
also referred the gquestion of “voluatary escorts® to the Chief
Superintendent, Research and Development Branch, and reguested
that a therough review of the subject be undertaken. He also
indicated to the Chief Superintendent that draft amendments to
legislation should Be prepared to  facilitate execution of
warrants and otheéer processes outside Hew South Wales, 1f such
action was considered appropriate.

Tea date the Ombudsman has not received advice on the result of
the review wndertaken by the Chief Superintendent, Research and

Development Branch, The Owmbudsman is considering the action to
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be takem over the Police Department’'s refusal e comply with
parts of his recommendations.

Fare to where?

In the early hours of the morning & taxl! dreiver in the Eastern
Suburbs picked up a passenger whoe asked to be driven home to
French's Forest. The passenger asked that he be woken up when
they reached French®s Forest so that he couwld give the driver
specific directions. The passemger was woken at French's Forest,
where he gave a direction to turn lefr: he then fell asleep.
When he woke wp, he discovered that the driver had takeén a wrong
turn and was at MNarrabeen. The meter had by this stage
registered a fare of $25.

The driver and passenger argued about the extra fare from
French's Forest to Narrabeen. The passenger decided that the
driver was in error, and offered to pay %515.00. The taxi driver
said that he would take the passenger to the police statien to
settle the dispute, and the passenger &greed. The driver then
drove to Morth Sydney Police Station, &lthough the passenger
protested enm route that French's Forest FPolice Station would
surely be closer.

& police afficer on duty at Morth Sydney wai confronted with an
angry tax{ driver who insisted on recovering & 525.00 fare, and a
weary passenger who would only agree to pay $15.00, which he
estimated to be the appropriate fare from the Eastern Suburbs to
French's Forest. The parties argued 1in the police officer's
presence for about half am howr. The taxi driver wanted the
palice afficer to charge the passenger with fare evasion. The
police officer took the view that it was a civil matter between
them. The passenger refused to give the taxi driver his mame and
address, and was allowed to lTeawve the police station. He hailed
another taxi and set off on his second attempt that evening to
reach his home in French's Forest.

Some months after this fncident, the taxi driver complained about
the conduct of the police officer. Following an fnvestigation
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Tato this complaint, a Departmental charge of "Neglect of Duty®
was laid agaimst the officer for nhis alleged failure to render
assistance to the driver in accordance with the appropriate
pelice rule. The matter was heard by the Polfce Tribunal inm
October 1985 and the charge was dismissed. The judge found that
the police officer dfd all that he ressonably could do under the
circumstances to a#55ist the taxi driver.

The Ombudsman considered the detsils of this complaint and
decided that, as the passenger was not necessarily guilty af any
offence, the police offfcers was not obliged to reguire that the
passenger provide his name and address to the driver: he decided
that the dispute was a civil matter betweem the driver and the
passenger.

The Ombudsman found the taxi driver's complaint against the
police officer to be not sustainmed.

Vehicle Tocated but not reported

The complaimant alleged that police failed to fnform him that
they had received a report from a citizen concerning the
wheresabouts of his stolen motar wehicle. Following anm
fnvestigation, the Police Department thought that the complaint
was not sustained. The Ombudiman decided, however, that the
evidence obtained during the Departmental investigation was
conflicting and that the matter showld be refnvestigated. The
hearing was conducted by the Deputy Ombudsman.

[t was mot disputed that a citizen had reported the whereabouts
of the complainant's wehfcle to the Sutherland Police Station.
The Deputy Ombudsman was wnable to determine on the evidence
before him the identity of the police officer who had recefived
the «ca11 and failed to record or act on the citizen's
information. [t was apparent #from the evidence of police
officers workimg at that poelice station onm the day that the way
police take and record telephone messages at the station
contravensd Police Instructiom 69-2 (b). The Deputy Ombudsman
also concluded that the layout of the Sutherland Poalice Station



= 95 =

was not built for the purpose of servicing a growing and busy
area 1ike Sutherland Shire.

The Deputy Ombudiman recommended:

1. that a circular be issued to remind police of thelr
duty in respect of all telephone messages and the necessity to
record reports of seoelen vehicles on the telaphone message pad:;

2. that the Police Properties Branch inspect Sutherland
Palice Station and discuss with police officers working there the
problems associated with the layout of the station, and that a
copy of the Police Properties Branch fnspection report and
suggestions be sent to this O0Fffice for further consideration.

On 9 August 1985 the then Minister for Police wrote to the
Ombudsman and said that he already recognized the need for major
improvements at Sutherland Polfce Station amd had beem 1iaising
with the Treasurer in order to provide & mew multi-millfon dollar
palice station and court complex for Sutherland.

on ?4 October 1985 the Commissfoner of Police issued a circular
in compliance with recommeadation 1. On 27 November 1585 the
then Minfster for Police advised the Ombudsman that, at his
request, the Commissioner of Police had arranged an fnspection of
the Sutherland Police Station. Following this inspection it was
proposed to modify the general office counter configuration and
to display prominent signs reminding police not entitled to be
benind the general office coumter that they should not enter that
araa. The Winister said that these were measures, pending the
sctablishment of a new police station at Sutherland, which he
considered to bo a top prierity.

tervice numbers

people freguently conplain that pelice officers have not been
wearing their service numbers. The Police Rules require that
uniformed police below the rank of Sergeant wear their service
numbers at all times.



Mr J made a number of complaints about the conduct of a Highway
Patrol Officer when i1ssuing & radar traffic infringement notice.
One of these was that the offfcer was pat weraring his service
number 4t the time. The officer explained that me had commenced
work that day with his jacket on, and with hiz service number
pinned to the Jacket. During his shift ne had removed the
Jacketr, he safd, but had forgotten to transfer the number to his
shirt. This part of the complaint was found sustained, but the
officer nad already been counselled by his superior to be more
careful in future, and no further action was rocommended.

A night in the cells

A citizen's complaint sbowt the ecircumstances surrounding his
detention as an intaxicated person at Darlinghurst Police Station
was reinvestigated by the Ombudsman, who conducted & hearing in
the marter.

Evidence given at the hearing revealed that, om the night fin
question, the complaimant mad attended & dinner connected with
his employment and nad later gone to 4 bar to drink with nis
workmates. He admitted that he had been imtoxfcated to a
considerable degree when he lefr the bar. He began walking home
(which was & relatively short distance from the bar) but was
detained by police en rFouteé. The complaimant agreed that me had
been reazomably apprenended by police, but mafntained that nis
subsequent detention had been unnecessary,

The complainant safd that, whem he got toe the police statfonm, he
was "suitably embarrassed® and thought that he would be "ticked
off", told to take a tax{ home and not to be so stupid. After he
had been searched and processed, he asked whether he could make &
telephone call te his wife, who, at the time, was 1n an advanced
stage of pregnancy; he &sked again to make a telephone call when
ke was put in the cells, but mis request was either ignored or
refused.
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The complainant, an sdvertising executive, experienced "culture
shock” when placed in the cells at Darlinghurst Police Statien.
He gave evidence that one of the other ocCupants appeared to be &
derelfct, who started to “take swings® a#t him and to swear at
him, Some time Tlateéer this man &nd the other oCcupants were
removed from the cell and tws others were placed im it. At these
times he asked agaim to make a telephone call; after the two new
detainees were placed in the cell, he started shouting To attract
attention. He described various wisits By police to the cell
complex later in the night, fncluding one when he asked to make &
telephone call and explained about his pregnant wife, the pelice
afficer replyfng: "Yau shouldn®t get drunk”. He described
another occasion when two officers came to the cell and, fn
response to his request to the senfor officer to make a telephone
call, that officer safd, "You"ll Hhave to ask the statfom
officer". When he asked to speak to the statfon officer, the
senior officer turned to the officer next to him and safd, "He 1s
the station officer®. This second officer refused his request %o
make a4 telephone call.

The complainant's wife gave evidence that she woke at 2.30 am and
at about 3.00 ¢r 3.30 am began to get worried about her husband's
sbsence. She said that at about 5.00 am she rang the restaurant
where her husband had been, but failed to locate him; she then
telephoned 5t ¥incent's Hospital and Paddingten Police Stationm,
but nmefither place had &ny record of her hesband. She gave
gyvidence that the staff at the Paddington Folice Statfon were
pleasant and sympathetic. she safd that she telephoned
parlinghurst Police Statien and asked whether anyone of her
husband's name had been fnvelved inm an accident, and was told
that there "had been no accidents®. She described the manmer of
the officer whoe spoke to her &t Darlinghurst as “abrupt®. The
complainant arrived home at about 7.30 or 8.00 am.

A11 police questioned by the finvestigating police and by the
pmbudsman in mis reinvestigation of the complaint denied refusing
the complainant®s request to telephone his wife. The afficer an
switchboard duty at Darlinghurst on the mornimg following his
detention denfed speaking to the complaimant’s wife. This

officer gave evidence that, 1f a call such as that made by the



-§f =

complainant's wife was received, his practice was to check the
station accident card, te telephone the %5t Yinceat's casualty
section, and perhaps to check the accident car log book at the
palice statfon. The officer safd that, 1f this type of inquiry
was made, he would take the caller's name and number and ring
back, 1if necessary. He safd that he dfd not record such
fnquirfes on the telephone message pad at the poalice station and
that he would not check the station cell beooks or fntoxicated
persons register to detérmine whether the person inquired about
nad been taken fnto custody.

The (mbudsman accepted &3 accurate the evidence of the
complainant and his wife, but, because the complainant's recall
was affected by his inteoxication at the time, the Ombudsman was
unable to fdentify with the necessary degree of satisfaction amy
of the officers who had refused his requests to make a telephone
call. He was wnable, similarly, to fdentify the officer to whom
the complainant®s wife had spoken. The Ombudsman Ffownd the
complaint sustafned, in relation to both the refusal to allow the
t:-l]-lp'lﬂfl'lﬂl'l'l: o make a tefephane call and the uwnreasonable manner
in which the telephone guery made by the complafinant's wife nad
been dealt with.

The Ombudiman recommended that the Commissioner of FPolice
formally apologise to the complainant and his wife. In addition,
he made sweeping recommendations about amendimg police procedures
for dealing with fntoxfcated persons to eénsure that intoxicated
persons are fnformed of their right to make a telephone call, and
for this to be recorded. The Dmbudsman further recommended that
the Police Instructions be emended to make clear what sort of
telephone calls were to be recorded on station documents provided
for that purpose. The Police Department has refused to adopt the
First and last of these recommendations. Changes to the
Intoxicated Persons Act mean that fmtoxicated peérsons should now
be sble to have & friend or relative contacted. The Commissioner
of Police mas yet to decide on the remainder of the Ombudsman's

recommendations.
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Improper report about & teacher

A school eeacher in a Catholic country school complained of
various incidents of harassment and abuse of police power by his
nefghbour, a senior constable of police. The most serious
allegation was that the police officer had gone, in uniform,
during nis lunch howr, to the head of the local Catholfe
Education ODffice to complain about 2 party held at the school
teacher's howse. When interviewed by the investigating police,
the police officer said:

[Mr A1 ... 5 a single man and a school teacher employed at
the Cathelic Scheol ... Shortly after [Mr A)] moved into
his home & male student of about 16 years of age maved in
with [Mr A], and 1s still residing at this address. On a
regular basfs | have observed the two showering and [Mr A]
shaving and “skylarking”™ together fm the bathroom amd at
times filthy lamguage coming from that residence .... Bein

of Catholic faith &nd my children attend the Catholic Schoo

in [8], I thought it only right to fnform [Father C], a man
whom 1 have known for many years. [ informed him that [Hr
k] had a male student 1iving with him and that a number of
pthér male students wisited the howse on occasions ....
[Father C] then referred me to see [Mr D] at the Office of
Catholfe Educatfon and acquaint him with hmis behaviour....
In the time he has Tived at this address apart from his
mother I Mave not seem another female peérson, only young
male students entering the house.

The Dmbudsman expressed conceérn, in his report about the matter,
&t  certain misleading or dndccurate remarks made by the
investigating police officer and by certain of his superiors
#bout the complainant. The fnvestigating police officer stated
That:

It 1s apparent that the complainant has carrfed on @
vendetts against the Constable, sinceé, as a concerned parent
he informed the Cathelfc School Authorities of the action of
the complainant and the fact that he has & male student
résfding with him. The complafnant §5 & single man.

The Ombudsman said that it appeared te him that this remark
carried the same implications as the report of the police officer
the subject of complaint, namely that there might be an improper
relationship between the complainant and the youmg man residing
with him. Such & remark by an favéstigeting police officer was
discrimimatory, gratuitous and offemsive, particularly since he
did not discuss it with the complainant.
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The Ombudsman was concerned about ancther remark of the
fnvestigating officer:

In his report the Constable strongly denfes nis allegations
and from my knowledge of him I am of the opimfon the version
he has given of the incident is & truthful one. 1 am aware
that the Constable partakes of alcgohal only on wery raré
accasions away from his home.

The Ombudsman thought that this showed favour to the police
officer who was supposed to be wnder investigation and 3
lamantable attitude towards matters which an fmparcial
investigater should properly take into account.

The Ombudsman re-investigated the complaimt and reported that he
was not prepared to meke any findings about allegations that the
palice officer drank alcohel during breaks from duty, took
excessive breéaks while om duty, and drove his wife to work in a
polfce wehicle, ner about two incidents of alleged harassment.
This was because the evidence given by the witnesses on these
matters might have been affected by the hostility between the
complainant's and police offfcer’s households, and which
apparently extended to their neighbours. The allegation that the
police officer used his position to add weight to a maliciows
complaint was serfous, and was supported by evidence independent
af the domestic hoseilities.

The Ombudsman concluded that there was a normal relationship
between the households of the complaimant and the police officer
until the evening of & noisy card party at the complainant's
house. The Ombudsman accepted the complaipant's account of a
heated exchange between him and the police offfcer on that
evening, and concluded that a certain comment was taken by tThe
police officer as & challenge to his authority. This and other
difficulties between the households resulted in the police
officer maliciously implying to the head of the Tocal Catholic
Education Dffice that the complainant and the student who boarded
at his home were in & homosexual relationship. The Ombudsman
concluded from the evidence of the police officer and his wife,
that the police officer had no ressonable grounds for forming



- 101 -

this wiew. The police offfcer {intended to damage the
complainant's teaching career, and his report would have &
greater tendency to affect opinions and actions than one made by
a civilian,

The Ombudsmanm found that the police officer's wisit to the head
of the Catholic Education Office was unreasonable and based
wholly on impropér motives and was contrary to Police Bules.

The Ombudsman recommended that independent legal advice be sought
45 to whether a departmental charge of misconduct would be likely
to succeed before the Police Tribunal. If g0, a charge should be
prosecuted by the Seliciter for Publie Prosecutions or
independent cownsel. Otherwise, the offfcer should be paraded
befere the Assistant Commissiener [Internal Affairs) and informed
of the complete unacceptability of his actiens. The Ombudsman
recommended that the police officer be transferred and counselled
4% to his attitwdes to persons whom he belfeved to be homosexual,
particularly dnsofar as this might affect his work as a police
officer. A1l these recommendations were rejected by the delegate
of the Commissioner of Police.
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