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THE OMBUDSMAN OF NEW S0UTH WALES

TENTH ANNUAL REPORT

(st July, 1984 — 30th June, 1985)

Introduction

Under Section 30 of the Ombudsman Act, the Ombudsman of New South Wales is required 1o
submit an Annual Report to the Premier for presentation 1o Parliament, This isthe tenth such Annual
Report and contains an account of the work and activities of the Office of the Ombedsman for the
twelve months ended 30th June, 1985, Also included is an account of the functions under the Police
Regulation (Allegations of Misconduct) Act, as required under Section 56 of that Act. Developments
and issues current at the time of writing (October 1985) have been mentioned where there i merit in
bringing material up to date.

The Ombudsman, G.G. Masterman, (.C., was appointed in June 1981, making this his [fourth
Annual Beport,

Previous Annual Reports have noted increased numbers of complaints received by the Office;
the year ended 30th June, I985 was no exceplion.

I'he format of the Report is as follows:

Valume 1
Inirodsction

Part |

Section A: Ombudsman At General Area
Section B: Ombudsman Act: Local Government
Section O Ombudsman Act: Prisoms

Part 11
Police Regulation (Allegations of Misconduwct) Act

Part 111
Sratistics

Part IV
Summary

Volume 2
Case Maotes

Written Complaints by Major Categories
981/2  I1962/3* 1983/4* 1984/5
OMBUDSMAN ACT

(4) Departments and Authorities S N 2034 1742 1530 1359
(other than Corrective Services)

(b} Local Counectls ..o, o S Bl 1058 1032 1]
il artmeni of Enrm:nw S-:nrmu 40 o5 f54 443
POLICE REGULATION (ALLEGATIONS

OF MISCONDUCT) ACT ..., 1z [ 149 1550 | 794
Ouiside Jurisdiction { Commonwealih

authorities, private companies, etc.) ... = 257 433 S28 520

TOTALS 5013 523 5204 5424

As will be seen from the above, there his been a slight increase in complaints received this year,
There is reason to believe that the number of complaints may be reaching a plateau, reflecting i stuge of
present general awareness of the existence of the Ombudsman's Office and role. The utility of more
detailed or different Ombudsman statistics than those contained in the Statistic wables (Part 111) is
discussed in a subsequent Lopic note. 1L is proposed to devele more effort during the course of the year 1o
:F:]?;m to develop simple statistical tables which will give a more meaningful impression of the work

i

*Correcied figures



Oral Complaints and Enquiries

The Office receives up to Torty general telephone enquiries each day. A fourth Imerviewing
Officer was appointed in February 1985 to assist with the workload. One of the Interviewing Officers
has a particular responsibility in the area of police enquiries.

When & member of the public telephones the Office, the Interviewing Odficer considers whether
the matter is likely to fall within the Ombudsman’s jursdiction. 17 so, the procedures for making a
complaint are explained. In cases where the matter is not within jurisdiction, the Interviewing OfTicer is
ofien able to refer the caller 1o an appropridle agency for assistance,

Where callers have not taken up their complainis initially with the department or authority
concerned, they are encouraged to do so before making a formal complaint 1o the Ombudsman. As is
noted elsewhere in this Report, some depariments have appointed liaison officers to help with enguiries
referred from this Office. Many complaints are resolved in this way

In addition to dealing with telephone enguines, Interviewing Officers are also the first point of
coniact when individuals come to the OfTice 1o make a complaint in person. Many complainanis have
language or literacy problems and require assistance in preparing their complainis. Up to cight of these
interviews are conducted each day.

PART ]
Section A Ombudsman Act: General Area
1. Role of the Ombodsman

The previous Annual Report noted that the New South Wales Ombudsman’s Cifice attracts, by
international standards, a large number of complaints. The 198485 year has scen a further slight
increase in complaints received, Complainants object to all manner of things — basic policies of
government, the workings of the legal system, human nature itself — in addition to the activities of
bureaucrats, which are more directly the concern of the Ombudsman’s CHTice. In the past vear
complaints seem also to have suggested a deeper cynicism about governments, perhaps because of the
publicity that has surrounded accusations of corruption.

Against this background, the Office of the Ombudsman has to make constant adjustments toits
rele in New South Wales, particularly since the Ombudsman has been given a wide jurisdiction to
re-investigate complaints against police: which matters should be given priority; what kinds of results
should the Office try to achieve; how should the Office be organized in order to achieve its goals?

In the broad context, a judgement handed down in November 1984 by the Supreme Court of
Canada provides an interesting measure {British Columbia Development Corporation v Friedman,
Ombudsman). The Honourable Mr Justice Dickson, giving reasons for the judgement in favour of the
Ombudsman, had no doubt that the role of the Ombudsman was intended to be remedial in nature.
After briefly tracing the development of the modern office from the Swedish Justiticombudsman of the
carly nincteenth century, Dickson, J. continued;

The institution of Ombuedsman has grown since its creation. It has been adopted in many
jurisdictions around the world in response to what B, Gregory and P Hutchesson in The
Parltamentary Ombudseman (1975) refer to as “one of the dilemmas of our times™ namely,
that *(i)n the modern state . , . democratic action is possible only through the instrumentality
of bureaucratic organisation; vet burcaucratic power — if it 1s not properly controlled — is
itself destructive of democracy and its values™ (p. 15).

The factors which have lead (o the rise of the institutton of Ombuedsman are well known,
Within the last generation or two the size and complexity of government has increased
immeasurably, in both qualitative and quantitative terms. Since the emergence of the
modern welfare state the intrusion of government into the lives and livelihood of individuals
has increased exponentially Government now provides services and benefits, intervencs
actively in the marketplace, and engages in proprietary functions that fifty years ago would
have been unthinkable.

As a side effect of these chanpes, and the profusion of boards, agencies and public
corporations necessary 1o achieve them, has come the increased exposure of mini-
stration, abuse of authority and official insensitivity. And the growth of a dstant,
impersonal, professionalized structure of government has tended to dehumanize interaction
between citizens and those who serve them. See L. Hill, The Meode! Ombudeman (1976) at

pp- 4-8.
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The wraditional controls over the implemenation and administration of governmental
policies and programs — namely, the legislature, the executive and the courts — are neither
completely suited nor entirely capable of prowding the supervision a burgeoming
burcaucracy demands. The inadeguacy of legstative response to complaints ansing from the
day-to-day operation of government is not sericusly disputed, The demands on members of
legislative bodies i such that they are naturally unable to give careful attention 1o the
workings of the entire bureaucracy, Moreover, they often lack the investigative resources
necessary to follow up properly any matter they do elect o pursue. See Powles, Aspects af
the Search for Administrative Jusiice (1966), 9 Can Pub, Admin. 133 at pp.142-3,

The limitations of courts are also well known. Litigation can be costly and slow, Only the
most serous cases of administrative abuse are therefore likely to find their way into the
courts. More importantly, there is simply no remedy at law available in a great many cases,

The Ombudsman represents society’s response Lo these problems of potential abuse and of
supervision, His unique characieristics render him capable of addressing many of the
concerns lell untouched by the traditional bureaucractic contral devices. He ks impartial, His
services are free, and available to all. Because he often operates informally, his investigations
do not impede the normal proceses of government. Most importantly, his powers of
investigation can bnng to light cases of bureaucratic maladministration that would
otherwise pass unnoticed. The Ombudsman “can bring the lamp of scrutiny Lo otherwise
dark places, even over the resistance of those who would draw the blinds™ Re Ombudsman
Ace (19700, 72 WWER, 1T6 (Alla, 5.C) per Milvain, C, 1., at pp- 192193, On the other hand,
he may find the complaint groundless, not a rare ocourrence, in which évent his impartial and
independent report, absolving the public authority, may well serve (o enhance the morale and
restare the self<confidence of the public employess impugned.

In short, the powers granted (o the Ombudsman allow him to address adminisirative
problems that the courts, the kegislature and the executive cannot effectively resolve,

The judgement sees some of the key characteristics of the Office of Ombudsman as being
informality, independence and impartiality. At the same time, an Ombudsman’s Office is itsell an
organization, it is lunded from the ﬁuhli: purse and, in the case of New South Wales, 15 stafl come
under the provisions of the Public Service Act.

Informality in investigation must mean that the compliinant and the public authonty the
subject of the complaint are given every opporiunity to present information; there have to be fewer
constraints on communication than those imposed by the hicrarchies of the bureaucracy and the
relatively strict procedures of the courts. Even more obvious is the fact that informality in investigation
cannol be allowed 1o upset the rules of natural justice. The New South Wales Crmbudsman's Oflice has
evolved procedures, in accordance with the Ombudsman Act, with the regular advice of independent
cownsel and senior counsel. Particular atiention has been paid 1o 1the manmer of conducting hearings,
under the provisions of section 19 of the Act, during re-investigations of complaints against police, and
10 the methods by which formal reports of wrong conduct (and “no wrong conduct™) are drafied
according 1o sections M. 25 and of the Ombudsman Act. Al umes public authorities (not
complainanis) have guite properly exercised their nght 1o challenge these interpretations and
procedures, which on occasions have been adjusted conseguently; for example, a provisional statement
of lindings and recommendations is now prepared immediately the first stage of an investigation has
concluded, rather than a *draft report™ As a further consegquence, investigation officers reguire skill
and care of a high order, while the manual of procedures has grown over the years [rom a modest
document 1o a large volume. However, the complexities mostly arse at the latiter stiges of investigation
and reporting; initial approaches 1o and by this CiTice are speedy and informal.

The independence of the Ofice is formally recognized by the statutory appointment of the
Ombudsman, his Deputy and Assistant, and was reinforced by its declaration in February 1984 as an
*Administrative OfNce™ the latter development was detadled in the last Annual Report. Dunng the past
vear the new arrangements have brought a greater flexibaliny in the administration of the Office, and
that has helped it 1o cope with the increasing amount of work, Nevertheless, no agency of government
should be beyond scrutiny. The New South Wales Ombudsman’s (iTice has been created under a statute
of the Parliament and is responsible ultimately 1o the Parlisment, Special attention s given Lo
Parliament’s wishes in such matters as the Annual Repon; this extends to the desirability of assessing
the efficiency and effectiveness of the Office in asensible manner. The Ombudsman’s OfTice should also
be able 1o account to the public for iis actions, in appropnate circumsiances. Complainants
ocasionally object 1o such things as discontinuing an investigation, and have sometimes complained 1o
Minisiers or o the Premier that the Office has not served them adeguately. In such cases the
Ombudsman would have no abjection 1o the relevant files being open Lo inspection and evaluation, but
such a course is impossible 50 long as the secrecy provisions of section 34 of the Ombudsman Act
rematn in force. A further report was made 1o Parliament on this subject during the vear, bt the
Giovernment has agaim declined to amend the Act in the manner suggested; recent developments are st
out below. In short, the Office should be able to demonstrate its independence by being open 1o public
scruting



The impartiality of the Ombudsman’s Office, like its independence, o safe-guarded ultimately by
its stautory appointments, However, it also rests upon the integrity of its investigating, interviewing
and support stafl. Impantiality, like independence, needs 1o be demonstrated. Thus the statutory
office-holders are not part of the “network”™ of senior bureaucracts, while knowing a good deal aboul
them. The stall are temporary or permanent public servants who must understand their colleagues in
other places, without identifying wholly with them, The Ombudsman’s Office, more than any other,
miust resist being 'c:npiumd"" by those whom it is intended to n:gulu.tr' investipntions by this (HTice
sometimes suggest that this fate has befallen cortain “regulitory™ agencies of government, Chne (actor
accounting for this development is the high level of tension in investigative and regulatory work. For
that reason, and in order to provide career development Tor stafl, it i imperative that they not remain
for extended periods in the Office of the Ombudsman; this is again dealt with below,

Impartiality can be protected within the Office, as well, by among other things, Keeping
hierarchies to a minimum. [nvestigation officers are [ree Lo exercise their own initiative, within the
framework of procedures set down under the Act; there is no impediment to pursuing a legitimate
investigation toits end. The major controbs are directed towards ensuring that complaints receive the
full attention that they deserve; thus no complunt muay be dechned and no investigation discontinued
without the approval of, at least, the Principal Investigation Officer. Investigation oflicers can discuss
complaints and argue their views with each other, but each complaint is the responsibility of an
individual, until such time as a report of wrong conduct is adopied (where appropriate) by the
Ombudsman or Deputy Ombudsman, The wim is 1o ensure impartihity by imposing a minimum of
internal pressure upon the person conducting an investigation. Formal checks are maostly located at the
report stage, where the documents are scrutinised 1o ensure that they state o rensonable case, take into
account the submissions of the partics concerned, and conform with the Act. Sance individuals play
such a large role in investigations, similar cases may sometimes be treated in a slightly different way by
different officers, usaally at the outset of the matter rather than in its later stages. By and larpe, this is
preferable Lo creating elaborate hierarchies and “standard™ responses, in the tradition of classic
bureaucracies. Yet this mode of operation could not continue were the Ombudsman s Ofce 1o grow
n-.u:n]urgcr i is 1o be hioped thit the annusl number of complaints is reaching its peak: if it continues 1o
increase, then it may become necessary to confine investigations to matiers invelving significant
personal hardship or the broader public interest,

2. The Ddmbudsman = The Final Resorn

There s no doubt thay the Ombudsman has o remedial role. It & equally clear that
Ombudsman’s offices, particularly in countries of the Commonwealth, were created in order 1o Gl
some of the gaps that exist between the major institutions:. the legislature, the executive and the
judiciary. When investigating the conduct of public awthorities in “matters of administration™, the New
South Wales Ombudsman’s Office is concerned with such gaps as exist within, and at the margins of,
the bureaucratic parts of the executive. It follows that such gaps should be known 10 exist before the
Ombudsman’s Office intervenes, and soa complainant & ordinanly expected 1o hive exhausted the
available remedies before an investigation under the Ombudsman Act s considered,

A complainant almost always has the oppertunity to vosce dissatisfaction to the public authonty
in question; 1o ask the department that owns nearby property to keep it in good order: to request the
local council to repair a road. In many cases there is a further stage, where the lation under which
the relevant public authority operates provides a system of arbitration or appeal. In other instances the
complainant may have redress at law; this is particularly common where a complainant has a dispute
with a neighbour or a former busingss pariner, pursues the matter by seeking the mtervention of a
regulatory agency of government, and then complains about that agency becouse it has not taken
punitive action against the other party, In most such cises the complainant is able w take the matter 1o
the courts, where a binding decision can be enforced (in companson with the recommendations of the
Ombudsman, made pursuant to a repaen of wrong conduct in & matier of administration),

The status of the Ombudsman as a final resont for aggrieved citizens, which is internationally
ted, is reflected in the New South Wales legislation; section 13{(4)b)(v) of the Act provides that, in
considering whether to conduct or discontinue an investigation, regard may be had to whether, in
relation to the conduct complained of, "“there i or wits available 1o the complainant an allernative and
satisfactory means of redress™ When this discretion under the Act is exercised, consideration must be
given Lo whether the alternative redress i “satisfactory™ is the a mechanism genuinely
independent of the public authority the subject of the complaint; does the complainant have such &
stake in the matter as o warrant bkegal action; s legal aid available inapproprate circumstancesT o mast
also be remembered, in this connection, that there are now such institutions &s Community Justice
Centres, and that junisdictions like the Land and Environment Courl allow u;dgcpu-'nllc access al
relatively low cost, Nevertheless, in recent years the discretion has been exercised by the Ombudsman in
favour of complamants, rather than agmnst them,
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Public authorities can themselves influence the way in which this discretion under the
Ombudsman Act is exercised. There are three apsects of this influence, twao of them broad in scope and
the other specific in nature. The broad aspects ane:

I, Wumerous complaings 1o the Ombudsman arise from the public’s encounters with the sgafl
of a public authority across the counter or over the telephone. It has been pointed out in
many texthooks on public adminisiration that jobs are uswally graded in such a way as to
move the most effective workers away from the public they are meant to serve and behind
desks. Public authorines tha wake "public communication™ skills into account when
rewirding and grading their emplovees would ordinarly be pyven credit {or that when this
Office is considering its discretion (o investigate,

2. It seems 1o be in the nature of organizations (and perhaps humans) to become defensive
when under attack, Some investigations by this Office have found that public authorities
have resoried to evasiveness, obstruction and even ouiright deceit in trying to hide an ermor
that, in the first instance, might have been small. The CfTice of the Chmbedsman, not
innocent of enror isell, will readily excuse it in others, provided that the admission 15 [ree,
open and guick.

Specifically, public authorities have sought to deal with ageneved members of the public by
seiting up units intended 1o deal with complaints within the organization. Examples include:

Complaints Unit of the Depariment of Health
Public Tenants Appeals Panel { Housing Commission)
Prison Yisitors Scheme

These dn:lﬁmeu could provide models for other public suthorities to follow, Where suitable
nvenues for review of administrative sction have been established within organizations, the Office of the
Ombudsman would be reluctant to intervene before the review process had been completed, This would
particularly be the case where the body of review or appeal been set up in an effort to make it
relutively independent of the parent organization; the Department of Health, for example,
commissioned Ms Philippa Smith of the Awstralian Council of Social Services 1o establish its
Compliunts Unit, and seconded an investigation officer from the Ombudsman’s Office (o its staff,

It might well be that the Ombudsman will eventually find wrong conduct under the
Ombudsman Act against a public authority that has not established an effective inernal complants
Ul OF review mechanism, Fuhl:’: authorities that have a substantial numbser of compliints levelled
against them — muminly those that provide services directly to the public — might be advised 1o review
their procedures for appointing staff who are in daily contact with ctizens, their readiness to admit
routing grrors, and their ovenuss for allowing appeals against the decsions of their stall, From the
viewpoint of this Office, it is far preferable 1o show the public a sensible avenue for the alternative
redress of their complaints than 1o engage in the sometimes complex, time-consuming and costly
process of inveatgation in terms of the Chmbudsman Act,

3 Unannounced Visits by (rmbudsman Investipation Oificers
: Dring the past year the Ombudsman, in accordance with the Act, has on several occasions
nstructed officers to make unannownced visits 1o public authorities where circumstances seemed
appropriate, Such visits are made after a formal investigation of an authoritys conduct has begun.
Unannounced visits may be made:
. Where it is suspecied that a public autharmy might not provide all documents requcsted.
2 Wihere the investigation requines urgenl aetion or rases imporiant public interest guestions,

A To prevent public authorities from assuming that this Office has a set progedure [or
investigating complamtes.

The proscedure for unannounced visits 1s:
I, A formal netice under section 16 of the Ombudsman Act is served on the authority, giving

details of the conduct the subject of the investigation and of the authority the subject of the
imvestigation,
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L After notice has been given under section 16, the visit is made, usually by two ]l'l"-"ﬁ-tiﬁ-ﬂ-liﬂﬂ
Officers, to the authonty, The officers take with them several formal documents, which have
been settled by counsel, Those documents are not used as a matier of course, but if there are
objections from the authority the documents are served immediately. The documents
include formal delegations by the Ombudsman of particular powers under the Act to the
officers concerned, and they formally require the production of specific documents in the
authority’s possession.

Twelve unannounced visits were made during the year to public authorites including the
Department of Environment and Planning, the Department of Local Government, the Sydney Cove
Redevelopment Authority and the Department of Caorrective Services.

On one occasion ample evidence was given of the need for unannounced visits. During an initial
discussion with the Investigation Officers, an officer of the authonty said:

Why are you here without an appointment? You normally give us time to go through the files
and pick out what is relevant (o your investigation,

In aninvestigation of the Department of Local Government, this Office decided to obtain a file
from the Department. Two Investigation Officers visited the office of the Secretary of the Department,
Mr Howard Fox.

Mr Fox planned to caich a plane to Bourke, but agreed to see the officers a1 approximately
2.50 p.m. Extracts from the file note later prepared by the officers are set out below:

| explained why we were therg and what we required. Mr Fox questioned whether the fike
was to include his confidential handwritten advice to the Minister. | explained that | wanted
the file and any relevant submissions to the Minister which were on or off the file,

Mr Fox then told us that, “off the record ™, if he'd known beforehand that we wanted the file
he would have removed these items as they were confidential and not for our eves. He then
added that if we ever reported that he had said that, he would deny it, “before the bar of the
House, if necessary™, He also expressed the opinion that the Crown Solicitor’s advising in
this matter was a privileged document which had been confrdentially supplied 1o Ernie Page
and that he had no nght to give it 1o us. | explained that we had in fact obtained a copy of the
advising from his Department. He originally denied this but later commented that st must
have been while he was on leave as he would not have authorised i,

Mr Fox was annoved about the manner in which we had chosen to do things, He was of the
opinion that there was no need for us to come down like this, the bwo of us, to get the file, and
that we should have telephoned vo ket him know and he could have had the file ready for us.
He had always been co-operative in the past {as anyvone in our Office would tell us) and he felt
this visit was unnecessary. When [ pointed out that, had we given warning, it was likely that
he would remove certain items, he said | would not have known what was not on the file as
they were not folioed and he could have removed anything. [ pointed out that [ now knew his
intention and Mr Wheeler was a witness (o this, He then accused me of threatening him with
a witness, Chris explained that we were not threatening anybody and that he was quite
welcome to get someone (0 join him. Mr Fox did not take up this offer. Mr Fox ook
exceplion to the suggestion that if we had given notice of our coming documents may have
been removed from the file.

The issue of comments was then raised by him. He did not think we should include his
handwritten advice to the Minister and other comments on the file, in the report. | advised
that if they were relevant they would probably be included however, that was for the
Ombudsman to decide. He was then very critical of the Ombudsman's repons and stated
that he {the Ombudsman) did not take notice of any comments made and could cile a few
examples,

I explained that he had been given an opportunity to comment on the draft repornt, as had a
number of other people, vet he had chosen not to. He stated that this was because the
Minister had instrected him not to and his loyalty was to the Minister, He advised that it was
a political thing anyway between the right and the left wings of the Labour Party and he was
merely the meal in the sandwich.

I pointed out that this was my first Department of Local Government report, 1 always
considersd comments, and where relevant, included them in the final repor.

He re-iterated that be was not going to comment as he did not want 0o be a Department Head
on & re-employment line. At this stage I re-iterated that 1 had notices prepared and that if he
wished | could serve notices on him to obtain the files. He took exception to this and stated
that he wasn't going 1o hide behind any notices.
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He again expressed displeasure at our visit, that we were delaving the plane he was supposed
to cateh, and that he was going 1o raise our visit etc with the Ombudsman. We encouraged
him 1o do so and advised that the Ombudsman was in the Office. He declined 1o do 2o at that
time but claimed that he would on Monday It was his intention, he said, 1o let the
Ombudsman know quite forcibly what he thought of his officers coming down without any
notice.

He advised that it was going arcund that the Ombudsman and Ernie Page (who were both of
the “lelt ™) were in eollusion on this matter and that was why we had done a repon. | sssured
him that this was not the case, that Mr Page had notcomplained 1o this Office and that it was
an “own molion” investigation which 1 had initisted as a result of a number of compliints
received. He then stated that Ernie Page had put Mr Tsui upto complaining and procecded
to offer his opinions on Emie Page and his methods of doing things.

He again commented that Mr Page had no right to give us a copy of the advising and that we
should be investigating the Crown Solicitor and asking him why he have the opinion that he
did, We explained to Mr Fox that the Ombudsman had no jurisdiction over the Crown
Solicitor and that our CHfice could not investigate him.

Mr Fox called for the file at approximately 3.45 p.m. He beafed throwgh the Mle and read
exerpts and pointed out that it was all there and he was not removing anything. He went 1o
great lengths to defend and explain his recommendation 1o the Minister not 1o 1ake action,
The grounds were lack of evidence, his gut feclings based on past experience (20 years in
Local Government including 7 years as a begal officer) and the fact that as the two persons
involved were solicitors, it was highly unhkely that they would provide the necesary
evidence.

| expiained that whether they decided to prosecute or not was their business. What this Office
was looking at was the alleged failure of the Depariment 1o properly investigate the
complaints received. I a proper investigation had been carried out, the Department would
now be in a much betler position (depending on the resulis) to support is decision.

He said there was no evidence. | pointed out that the Town Clerk had offered to supply the
information required. He stated that the Town Clerk was merely a mouthpiece of Council,
*he only does what he's told 5o you ean take any notice of what he says™

The imerview ended with us taking the files and promising to forward a receipt on Monday.
This was done.

Mr Fox was given the oppartunily o comment on the file note, He raised some matters relating
Lo the visit, but did not claim that the file note was inaccurate or 4 misrepresentation of events.

I is anticipated that unannounced visits will continue to be made in the coming year, Overseas
they are a well recognised part of Ombudsman investigative techniques on behall of the citizen.

4. Secrecy — Still a Problem

The secrecy provisions of the Ombudsman Act have been the subject of comments in several
consecutive Annual Reports, The 1983/ 84 Annual Report noted that a special report was made to
Parfiament on the subject in September 1984, recommending thag the New South Wales Ombadsman
Act be amended in terms similar 1o the amendment to the Commonwealth Act by the Hawke
government in October 1983, That amendment provided that the Commonwealth Ombudsman could
disclose information or make a statement, having regard 1o certain matters: that there should be no
interference with any investigation: that no criticisms should be expressed unless already made the
gduhju:r:[ of a report; and that complainants should not be iemified unless it were fair and reasonable 1o

0 50,

The repart 10 Pardiament in September 1984 outlined the few alternative methods in the
Ombudsman Act for gaining or providing information: in particular, the release of Ombudsman's
wrong conduct reponts by the public authorities the subject of complaints, and the making of special
reports to Parliament. However, these alternatives are inadequate for dealing with the many requests
for information and comment received by this Office, and with the problems created by inadveriently
inaccurate mediz accounts, Public authorities are unlikely to release reports that find their conduwct 1o
e wrong; and the fact that Parfiament sits for a limited number of weeks cach year makes it impossible
for this Office to respond within a reasenable tinve, by way of special repons te Parliament, to the many
mradters thal arise when Parliament is in reoess.
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In December 1984 the Burke Labor povernment in Western Australin amended 1hat Suue’s
Crmibuadsman Aet in terms similar to those imtredeced by the Commonwealth government in October
1983, This fact was drawn 1o atiention by a supplementary repor to the New South Wales Parliament
on the secrecy provisions of the New South Wales Act in February 1985, In this sup-pl.:m:nmr_'rr_i:_m
the Ormbudsman gave examples of serous difficulties arising (rom the secrecy provisions.
included his inability to meet a request from the Attorney Leneral for information about allegations
against police inveshgatling certain matters in the poker maching industry; inability to provide adeguane
serutiny of this (Tice’s files to persons making enguiries on behall of 4 dissatisfied complainant; an
imhality 1o provide private husinesses and business associations with information, of direct interest 1o
them, which arose from investigations by this Office.

The Ombudsman outlined these difficultics in a press rehease (ollowing the wabling of the
supplementary report 1o Parliament. This was followed by a radio news item on 27th February, 1985
which contained the following passipe:

A spokesman for the Premier said that Mr Masterman had been advised that the
government did not believe he was exercising all his powers under the existing legisiation
which enabled the rebease of relevant information to intercsted partics.

The Ombudsman sought fram the Premier’s Depariment confirmation of this report, pointing
out that such powers as existed under the Act were regularly used by the Ombudsman’s Office,
“However™, he continued, “there is no general power to make information public, except by tabling a
report in Parliament. Beporting to Parliament could hardly be described as releasing information to
interested partics, Examples of cases in which the current kegislation has not permitted me to relemse
miormation Lo interested parties were outlingd in my [supplementary] repon 1o Parlument.”

Ihe Secretary of the Premier’s Department replicd obtesely, “The comments cited in your letter
appear to be consisient with the views expressed by the Premier in his letter 1o you of Xst August,
19347, That letter had been precisely the document that had prompled the report to Parliament of
Seplember 954!

The Ombudsman then sought the advice of the Crown Solicitor as 1o his powers 1o make
ifermation available to interesied panties. Simply by way of example, be cited the occasion in late
Murch 1985 when the President of Eurobodalla Shire had commented, in a local rdio bromsdeast, on
the course of an investigation being conducted by the Deputy Ombudsman into the ad ministration of
the Toemaga Sewerage Scheme. The Shire President said than the Ombudsman had “totally vindicaned ™
wll of the actions of Eurcbodalla Shire Council. This statement was incorrect in that the Deputy
Ombudsmian had not concluded his investigations and had not, at that stage, reached any decision
[avourable 1o the Council or the complainant.

Among the other references to the Shire President's statement was o letter 1o the Ombudsman
frowen @ locad resident, who wrore,

I vhe Liss couple of days §have had o stream of people coming in which asingle mﬂzﬁlnim. It
i5 that ‘the Ombudsman has wotally vimdicated all the actions of the Eurobodalla Shire
Council”. All this stems from claims by the Shire President over radio and other media
outlets, and backed up by a remarkable minute in the Council records of 25th March,

1 am sure your s8adT will vell vou ehat the problem inthe Council is a clash between developers
wrdl conservatiomsts, chaired by & very elderly gent only interested in wanning fights, and
with a stafl that has grown up in an stmosphere of secrecy, peculiar dealings and prone to the
half truth or the big lie, | do not expect that situation to change very much but it seems to me
that there is now an impression abroad that vour ofliee has joined the swalf side, and theee is
na longer an avenue to right wrongs. | know this isn't so, but it seems to me that for the sake
of the reputation of Ombudsmen, you should publicly state vour stance on this remarkable
clivim that you have vinciated every action of the Council.

In such situations, to write a letter of protest to the President of the Council or 1o write to the
complainant deying the statements, would not by themselves be a practical remedy sufficient tocorrect
the impression created publicly,

While pointing out that numerous similar exampbes could be given, the Ombudsman asked the
Crown Solicitor:

{a) would 1 or the Deputy Ombudsman be precluded by section 17 and / or 34 from going on
rucio o Esning press releases giving information as to:
{1} ihe terms of the complaint recerved
{1} the conduct made the subjpect of the investigation
(i} the progress of the investigation to date
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(v} demensirating with chapier and verse that these statements made by the Shire
President in relation to the investigation were false,

ib} if section 17 and or 34 preclude the Ombudsman or the Deputy Ombudsman from doing
what is suggested in (a) above, whit ¢an the Ombudsman or Depuly Ombudsmian do (o
practically remedy the situation created by such a false media story

ich any other advice which would generally assist us to deal with situations of the same type in
an immediate and practical way,

The Crown Solicitor replied that there were no legal authorites bearing directly on the qucstions
gt ssue. In his view, however, the situation was that:

I. The terms of a complaint could not be disclosed.

2. The conduct the subpect of an investigation could not be disclosed.

The Crawn Solicitar went an o suggest that the disclosure of the stape that an investigation had
reached {in the Eurobodalln example, that it had not been concluded) would not be in hreach of the
Ombudsman Act. The Crown Solicitor reached this view on the El‘ﬂmldﬂhul IO mation Concerning
the stage an investigation had reached was not “information obtained by [the Ombudsman] in the
course of his office™ If it s accepled, in the absence of authorities, that this view is correct in law,
disclosure of the stage of an investigation would still pose major practical difficulties, since such
disclosure would, at least by implication, also disclose the terms of the complaint or the conduct the
subject of the investigation, or both.

The Crown Selicitor concluded that, in the absence of authonties, and “in the interest of
prudence”, alternative remedics might be sought, He referred 1o the Ombudsman’s power 1o make
special reponts o Parliament, and notled that the Ombudsman could, under Section 31i3) of the
COimbudsman Act, recommend to the Premier that aspecial report o Parliament be made public belore
being presented to Parfiament: in thas way a relatively guick response could be made upon a matter of
pubhic interest.

Shonly after the Crown Solicitor s advice was recsived in mid-July 1985, the necd srose 1o seek
the “alternative remedy™ noted by the Crown Solicitor, h{l" rﬁ:nmm:ndin*; that 4 special report 1o
Parliament be made public before being presented o Parliament. In this mstance o draft report of
wrong conduct had been sent to the Minister for Education, the Hon R, M. Cavalier. The draft repon
concerned o complaint by Mrs 1 Supple that the Department of Education had (ailed to conduct an
adequate investigation into her allegations that her son had been assaulied by a teacher ot Panania
Nonh Public School,

The dralt report was sent to the Mirster on 2150 May, 19R3, the Minster being asked whether he
wished to consult on the matter under the provisions of section 25 of the Ombudsman Act. An
Investigation Officer of the Ombudsman telephoned the Minister’s stafl on several oocisions, but was
unable 1o obtain any indication of whether the Mimister wished 1o consuli

On the alternoon of Friduy, [9th July, 1985 a letter from Mr Cavalier 1o the Principal of Panania
Morth Public School was made available 1o the media; it was reported prominently in the Svdner
Mewrning Herald on Jh July, 1985, Mr Cavaliers letter, while criticising the draft report, misconstrued
or misrepresented its contents and contined major errors as w0 the provedures of the Ombudsman’s
Cvfice, 1t also levelled personal criticism at those persons who had prepared the repon.

Any Minister has Tull fight 1o criticise any final repaort made by the Office of the Ombudsman
and 1o be supportive of his Depanment. However, the Ombudsman deplored the fact that in this
instance the Minister criticised a draft repert while his stafl were prevaricating on whether the Minister
required a consultation on that draft report.

The Ombudsman could not reply in any useful detal to the Minister, because of the secrecy
provisions. Accepring the advice of the Crown Solicitor as 10 an “aliernative remedy™, the Ombuadsman
therefore prepared a special report to Pachiament, which he sent 1o the Premieer at 2 pom. on Monday,
22nd July, 1985, recommending that the Premier make the special report 1o Parliament public before its
presentation 1o Parliament, and asking that the Premier reléwsz it by 4 pomn. that alternoon. The Premaer
declined 1o do this, sdvising that the special repornt would be submitted to the next stinting of
Parliamem, some two months hence.

Thee Ombudsman asked the Premieron 2nd August, 1985 whether his begal advisers agreed with
the advice of the Crown Salicitor that it would be =entirely appropriate”™ for the Ombuadsinan (o send o
special report to Parliament 1o the Preomier, and 1o recommend thit the report be made public fnbwith
and prior to its presentation to Pardiament. On ldth August. 1985 Mr Gleeson, Secretary of the
Fremier's Department, replied:
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The Premier has asked me 1o reply 1o vour letter and to indicate that your comments and the
terms of the Crown Solicitor’s advice have been noted.

In view of the continuing reguests for information from the public and the media, the
Ombudsman has persisted in secking amendments to the secrecy provisions of the Act. In view of the
problems that have been encountered in this regard during the year, it remains clear that the desirable
course of action is amendment of the Aet in terms similar to those in the Commonwealth and Western
Austrabian legislation

The reasons for the reluctance to amend the New South Wales Ombudsman Act 1o give to the
New South Wales Ombudsman the same powers of disclosure subject o conditions that have been
given hy Governmenis of the same political complexion to the Commonwealth Ombudsman and
Western Australian Ombadsman remain obscure, The Ombudsman prefers to believe that the situation
reflects the “obsessive secrecy™ of senior burcaucrats in New South Wales rather than any lack of
committment on the part of the New South Wales Government to openness of disclosure 1o its citizens,

2, Meaning of Matters of Administration in the Ombudsman Act

The Ombedsman Act grants the Ombudsman jurisdiction 1o investigate conduct which relates
to a “matter of administration”, The decision whether a particular complaint relates (o a “matter of
administration™ can sometimes be a difficult one. Last year's Annual Report discussed the relationship
hetween this concept, the discretion 1o investigate and matiers of policy and professional judgement.

In Movember 1984 the Supreme Court of Canada considered the meaning of “matter of
administration™ in the context of Canadian Ombuedsman legislation. The question belore the Court was
whether business decisions taken by government organisations amount to matters of administration.
The Court found that:

There is nothing in the words administration or administrative which exclides the
prapriciory or business decisions of governmental organisations. On the contrary. the words
are fully broad enough to encompass all conduct engaged in by a governmental guthority in
furtherance of governmental policy — business or otherwise,

In reaching its decision, the Court gave suppori to a previous judgement of the Ontario Coun of
Appeal in Re Ovrhedsenan of Ontario and Nealth Disciplines Board of Orrario et al which says at page
fAIR:

.. it is reasonable to imerpret “ad ministrative " as describing those functions of government
which are not performed by the Legislative Assembly and the Courts. Broadly speaking, it
describes thut part of government which administers the low and governmental policy

Indeed in a very recent decision (51h Sepiember, 1985 the Divisional Coun of the Supreme
Court of Ontario held that the Omario Ombudsman had jurisdiction even to investigate the merits of
guasi judicial decisions made by the Ontario Labour Relations Board (Ombudsmian of Onlaric v The
i Labosr Relarioms Boared),

In 1982 the British Columbia Court of Appeal considered the meaning of “matter of
administration”, The following cxcerpts of the Court’s decision indicate the general approach taken:

| agree with the learned chambers judge that the words “matter of administralion” ane
limating words and that there must be some limits to the power bestowed on the
Ombudsman. Generally speaking, the Ombudsman cannot interfere in the purely legislative
or judicial lields,

My reasons Tor holding that the “act or decision™ of B.E.D.C. in failing 10 renew the lease
related to a “matter of administration™ may be summarized as follows:

{a) The plain and ordinary meaning of the words “matter of administration™ is a “matter
relating 1o the cirrying out of the executive or managenent functions of government™,

It will be noted that the Courts are giving support for the view that administrative actions are
hroadly those actions carried out by the executive arm of government which could not be characterised
as legistative or judicial,

In Gilermister v Dilfon{1976) ¥ R 550 the Supreme Court of Victoria strongly adopted that view.
It had been argued that the professional work of a lawyer in government employ fell outside the
meaning of 8 "matter of administration™, Gillard 1. stated that:

| am not prepared 1o accept the general proposition thal because a professional man is
carrving out his professional work as such, it is not therefore an administrative action tiken
in a government department of which he may be an officer.



Menhennitt J. said:

| am of the opinion that, in the context, “administration™ refers to the executive arm of
government in contradistinction to the legislative and judicial arms of government,

Duenn I, stated:

In this context, however, [am of the opinion that the expression “a matter of administration™
mieans any subject that should arse in the course of administration, or putiing it anather way,
in the performance of the executive function of government.

The introduction into the definition of the words “relating to” gives a wider connolation (o
the expression being defined, An “administrative action” could therelore comprehend, not
only any action which would fall strictly into the area of the performance of executive or
administrative function but alse any other action which might be regarded as reasonably
incrdentisl to the performance of such function, But it showld be reiteraed thivt any activity in
the arcas of the exercise of judicial function or the enactment of legistation by Parliament
would be beyond the jurisdiction of the Ombudsman, Sech activites would not relate 1o any
“matter of administration”, as 1 have interpreted that expression,

The Ombudsman currently supparts this broad view of the meaning of “matter of admini-
stration™. Each complaint must be considered individually to assess whether it falls within the
Ombudsman’s jurnisdiction. In making this assessment, the Ombedsman will bear in mind the
interpretation of *manter of administration™ favoured by the Courts.

6. The Ombudsman and Freedom of Informatien Legislation

As vet, there 15 no freedom of informuation legishiion in New South Wales. In 1983 the Premier
introduced & Freedom of Information Bl into Parliament. The Bill was tabled [or public comment and
it wis later announced that an amended Bill would be re-introsduced: that has not yer happened

The State Government has established a Fregdom of Information Co-ordination Lnit sathin
the Dffice of the Public Service Board. The Unit’s function is to co-ordinate the implementation and
management of freedom of information. The Unit sent to the Ombudsman two papers concerning the
requirements and implementation of the proposed legistation, and sought comments on the papers. The
Ombudsman was also asked to nominate a contact officer for liason between the Unii and the

Ombudsman’s Office,
The Ombudsman responded in 1he following erms;

I consider that the responsibility of the Ombudsmin under the Freedom of Information Act,
if and when it is introduced, to be a matter for the Ombudsman. This duty will arse hath
under the legislation and under the Ombaedsman direct relationship to Parbament.

| appreciate your offer of assistance but believe we should carry out our responsibalitics
independenily,

The Chairman of the Public Service Board said that he should await the introduction of the
legistation before commenting on the Ombudsman’s policy stance.

As indicated in the previous Annual Report the Ombudsman fully suppons freedom of
information legistation and looks forward o is urgent ineroduction in this Suie.

7. Consultations with Ministers: Purpose and Effeet

The Ombudsman Act requires that any finding of wrong conduct against 4 public awthority be
made the subject of a reporn, Before such a report is *made™ — that is, before it is completed or made
=final”™, section 25 of the Act provides that the responsible Mimster should be given the opportunity 1o
gonsult with the Ombudsman on the conduct the subject of the investigation. Remembering that only a
small proportion of the complainis made to the Ombudsman resi in repons of wrong conduct, the
sleps in prepanng such reports are as follows:

1. Investigation procecds wo the poim where “wrong conduct™ appears (o have occurred.

2. Siatement of provisional findings and recommendations prepared and distrnbuted to public
authorities, complainant, ¢1c., as prescribecd,
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3, Responses of various parties including any further evidence taken inlo account; decision as
to whether evidence still supports finding of wrong conduct, If not, parties advised
accordinghy

4. If evidence still supporis finding of wrong conduct a draflt report, incorporating any
amendments arising from responses of the parties, is prepared and sent to the responsible
Minister.

5 If Minister advises that she or he does not wish 1o consult, the report is made final.

OR 6. Consuliation takes place, and any statements or amend ments arising from the consultation
are incorperated in report

This process allows the public authority the subject of the investigation full opportunity to
respond 1o the statement of provisional findings and recommendations (the public authority has also
responded during the investigation, and in many cases investigations arce discontinued as a conseguence
of these responses). The process of making a statement of provisional findings and recommendations,
and inviting responses 1o it, i provided for by section 24 of the Ombudsman Act.

Consultation with the Minister is provided for quite s Iy, in section 25 of the Act. The
legislature seems therelore 10 have envisaged a role for the Minister apant from that of the public
autherity the subject of the complaint. Indeed, the Crown Selicitor, in advising the Ombudsman on a
refated matter, stated:

.. - the functions of the Ombudsman of investigating and, where he thinks it nght 1o do so,
rermr'liui adversely on the conduet of public authorities, are such as to suggest 1o me that it
was unlikely that the legislature intended that he should have 1o consult, or even to allow to
be present during a consultation with the Minister. officers whose conduct he may have
mvestigated and be proposing to criticise.

_ As was pointed out in the 198283 Annual Report (item 7, there is no point in the consultation
with the responsible Minister being used as another oceasion for the public authority to restate iis cise.

Mhuring the last year there have been some instances where the staffl of Ministers’ offices appear
to have misunderstood the purpose of consuliation on draft reports, tothe IimiT“ where the draft report
has been sent to the public authority Tor vet more comments. While the public authority and the stafl of
the Minister’s office are clearly entitled to brief the Minister for a consultation with the Ombudsman,
the process set oul above shows that further written comment would be redundant,

There have also been occasions when the staff of Minssters® offices have been slow o respond 10
requests from this Office to advise whether the Minister wished to consult.

This has particulardy been the case in the office of the Minister for Local Government, which
reccives 4 relatively large number of draft repons, because all drafl reports against local government
councils are sent there. The procedure of this Office is 1o remind Ministers’ offices of the request (o
advise about consultation, firstly by means of a telephone call three weeks after the draft report has been
sent out (all draft reports are delivered by courier), If, after several telephone calls 1o Mimster's stafi
over a period of ten days, advice has still not been received, a better is addressed to the Minister, advising
that the mﬁ]m will be made final two weeks hence, if advice as 10 consultation has not been received by
that time. Notwithstanding this painstaking procedure, a small number of reports have had 1o be made
final without specific advice ever having been received as 1o consultation.

The main effect of consuliation with Ministers should be that the Ministers concerned are given,
a% it were, another window through which 1o view the public authorities for which lhcl}' Frusk assume
ultimate responsibility. In many cases the public anthorities themselves value these insights, and have
said as much. Neverthebess, it is in the nature of the relationship between public authoritics and their
responsible Ministers that the public authorities will wish to present themselves and their activities in
the best possible light. Over the years there has been an increase in the stafl of Ministers” offices in order,
among other things, to provide scrutiny of advice to Ministers from public authorities.

Repons from the Office of the Ombudsman to Ministers can provide a valuable adjunct to this
scrutiny, If, having considered all of the advice available concerning reports of wrong conduct,
Ministers wish to defend the public authorities concerned, then there can be no objection 1o that; from
the point of view of this Office, it all helps in the understanding of the workings of government.
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8. Reports to Ministers

Diuring 1984/ 83, 130 reports of wrong conduct (83 against departments and authorities and 47
against local councils) have been made 1o Ministers under section 26 of the Ombudsman Act, When
repors are presented to the Minister responsible for a particular authority, the Ombudsman offers 1o
consult with him or her on his findings and recommendations. Many Ministers accept this offer and
fruitful discussions take place about possible improvements to procedures in their departments.

The Ombudsman has the power 1o report on cases where his recommendations have not been
complied with for where public interest considerations arise). In the majority of cases, the
recommendations of section 26 repons are complhed with. Many of the subjects of reporis to Ministers
are discussed in this Annual Report either as topics or case notes,

The conduct of Minsters 15 specifically exemp from investigation by the Ombudsman in

Schedule | of the Act. Public authoritics whose conduct may be investigated are government
organisations and employees,

9. Repors to Parliament

The Ombudsman has the power o present two types of reports to Parliament, apart from the
Annual Report. They are special reports under section 31 of the Ombudsman Act and non-compliance
reparts under section 27,

Thirteen special reports under section 31 were presented to Parliament on issues that the
Ombudsman regarded as significant and in the public interest. There were no reponts under section 27
where recommendations were not carried out by the public authority

One report was made to Parliament under section 32 of the Police Regulation ( Allegations of
Misconduct) Act

The following reports -have been tabled in Parliament:
Special Reports under Section 31 of the Ombudsman Act,

Failure to ensure public land in municipality was not alienated for private use { Hursiville
Municipal Counecil),

Problems with Government Insurance Office.

Admimstrative procedures in Traffic Branch of the Police Department ( Police Department).
Need 10 amend the secrecy provisions in the NSW Ombudsman Act,

Supplementary report on Secrecy provisions,

Action by Sydney City Council concerning land at Circular Quay known as the Gateway
Site (Sydney City Couneil).

Recommendation for amendment of Ombudsman Act to authorise departments and
avthoritics to make cx-gratia payments recommended by the Ombudsman where a
complainant has suffered financial loss as a result of the departments wrong conduet,

Conduct of the Forestry Commission of NSW regarding constrection of a road in the
Nullum State Forest {Forestry Commission of NSW),

Need to amend the NSW Ombudsman Act to include local eouncil employees within the
definition of “public authorities™,

Continuing enquiries into certain complainis against Eurobodalla Shire Council
{Eurobodalla Shire Council).

Wrongful impasition of fines by Mudgee Shire Council (Mudgee Shire Council).
Treatment and rights of protection prisoners (Department of Corrective Services),

Second report on the overshadowing of Hyde Park (The Height of Buildings Advisory
Committee and Svdney City Council). gk
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Report under section 32 of the Police Regulation {Allegations of Misconduct) Act.

Exclusion of the Assistant Ombudsman and Civilian Investigators from investigation of
police conduct.

10, Responses of Public Authorites to Ombudsman’s Investigations

The Ombudsman has jurisdiction to investigate complaints about the conduct of over 300
depariments, autharities and councils, Given the number of authorities that exist, it i ingvitable that
some will co-operate Tully in investigations conduected by this Office but others will not,

Examples of public authorities which have made a co-operative response to Ombudsman’s
investigatinns:

Department of Public Works

In a matter concerning delay in replacing a seplic system at a public school, a formal notice of
investigation was issued to the Director of Public Works, Mr Pilz, pursuant to Section 13 of the
Ombudsman Act, As a result of the investigation by this Office, the artment itsell appointed a
Management Analyst who thoroughly reviewed deparimental procedures. In aletter 1o this Office, Mr
Pilz =aid:

| have had a departmental investigation carried out by Mr Denis Jenkins, Management
Analyst, and 1 enclose a copy of his report. Consideration will be given 1o the repon and to
possible disciplinary action against persons mentioned in the report,

Department of Finance

Discussions during the year with Mr A, D. Clyne, Secretary of the Depariment of Finance,
established that complaints about the Department or any of its divisions would be referred to the
Secretary.

Mr Clyne is, ex-officio, Chief Commissioner of each of the Department’s divisions {for example,
Stamp Duties Office, Land Tax Office). Investigation Officers report that, under the new arrangements,
responses to enguiries have been dealt with in a very hefpful and efficient manner.

Metropolitan Water Sewerage and Dirainage Board

The Water Board has four contact officers who deal with, ameongst other things, complaints
from this Office. They are Ross Quinn, Richand Warner, David Hope and Chris King. Many people
phoning with enguirics or possible complaints are referred initially 1o the Board's officers and aften
complaints can be dealt with in a few moments over the telephone. These officers arc always very
helpful and correspondence is usually very prompt.

The Police Department Traffic Branch

This Office receives numerous complaints from members of the public who have received traffic

infringement notices or have otherwise come into contact with the Traflic Branch of the Police

artment. It is the experience of the Investigation Officers from this Office, that contact officers
within the Traffic Branch provide a very helpful service in the handling of ielephone enguiries.

Siate Rail Authority

It has been noted by a number of the Ombudsman’s Investigation Officers that Gordon
Andrews, contact officer at the State Rail Authority, provides a very good and quick response o
enquiries made from this Office,

Some public authorites are unhelpful when it comes to Ombudsman'’s investigations, although
procedures do exist within the Office for dealing with recalcitrant authoritics. For example, problems
regarding delays and inadequate replies experienced with the Department of Corrective Services are
mentioned biter in this reporn.

The Department of Youth and Community Services is often slow in res ingtoenguiries and
requests are regularly received for extensions of time in replying. Glen Innes Municipal Council is an
exampie of a local council which is often slow in responding to enguiries by mail and tekephone,
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On the other hand, some authorites named in previows Annual Beports of the Office of the
Ombudsman have, as a result of criticisms made of them, instituted more effective and efficient
rocedures for dealing with complaints. For example. in the 1984 Report. it was reported that the
wovernment Insurance Office exhibited delays and an attitude of unco-operativeness in s responses Lo
Ormbudsman enquiries, This Oifice is pleased 1o report that this siluation no longer exisis and that the
procedures and attitudes of the Government Insurance Office have shown marked improvement.

Examples of responses made to Section 26 Reports of wrong conduct submitted to public authorites for
comment, where the public authority has included personal denigration of the Investigation Officer
respaonsible for preparing the report.,

Oecasionally, a response from a pubhc authority 1o reports under Section 26 of the Ombudsman
Act submitted to them for comment has included personal denigration of the Investigation OfTicer ar
other members of the Ombudsman'’s stafl, rather lﬁ:::m coneentrating wholly on the facts, conclusions
and recommendations contained in the report iself.

Bullding and Construction Industry Long Service Payments Corporation

Ina letter wo the Deputy Ombudsman concerning a draft wrong conduct report, Mr Riordan, of
the Building and Construction Industry Long Service Pavments Corporation wrote:

[ am advised by my officers that the report submitted by you contains errors and bias, uses
unfounded allegations and adopis a negative attitude to the Corporation and its staff.

The situation regarding determination of “special circumstances” under the Act had been
bﬂﬁ_&d on a general discussion and appears to have been misinterpreted by vour Investigating
Oihcer.

1 am mest concerned that vour officcr appears to be wnable to take a neutral stance as regards
the Corporation, and this may well be a reflection of difficulties associated with a previous
investigation.

In the Final Report the Ombudsman rejected the Authority’s contention that the report was
biased and found that the Investigation Officer had conducted the investigation “competently and in an
even-handed manner™,

The Depariment of Education

~In a matter which was later 1o receive wide media coverage as a result of comments by the
Minister for Education, in a letter signed jointly by Messrs Dicker, L. 5. Mulholland and 1. Feneley, all
officers of the Education Department, the authors wrote of the draft report:

We feel [the Investigation Officer] has reached conclusions based upon inadequate research,
incomplete evidence and misplaced logic. It appears to us that [the Investigation Officer]
reached her conclusions before carrying out an inguiry :

Later on in the investigation the Minister responded to an invitation to consult with the Office
on the matter, as provided by Section 25 of the Ombudsman Act, in the following terms:

I do not wish to consult about the matiers. I 15 my responsibility as Mingster for Education to
provide a protective environment for teachers and pupils in Government schools. | realise
this does not enter your consideration and for this reason discussions between us have no

purpose.

_ A laner press release issued by the Ombudsman on the controversy surrounding the matter said,
im part:

I deplore the fact that the Minister made an attack on the Office of the Ombudsman and its
procedures withowt availing himsell of the opportunity to consult in accordance with the
procedures provided for in the legislation,

11. *0wn Motion™ Investipations

“Own motion” investigations, which are carried out under the provisions of Section 13 of the
Ombudsman Act, hive been the subject of comment in recent Annual Reports; in particular, the
investigation of the practices of local government councils in handling insurance claims has resulted in a
number of reports of wrong conduct. Comments were invited from the public, and journalists and
editors who wished to bring interesting stones to the attention of the Ombudsman were invited to doso,
The aim was to add 1o this Oifice’s sounces of information aboul complaints,
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In October 1984, following the Annual Repon invitation to journalists and editors, & more
detailed letter was sent to the editors of 209 Metropolitan, suburban and rural newspapers in New
South Wales, inviting their comments and asking whether they would be interested in regularly
supplying this Office with copies of their newspapers. One editor responded with detailed information
that bed 1o an investigation of a local government council, and some twenty newspapers have added this
Office 1o their subscription lists, at no charge. The newspapers sent (o this Office are examined for
relevant material, It has been found 1o date thet many “public interest ” stones, pamicularky in the rural
press, have already been the subject of complaint 1o the Ombudsman, while the newspapers provide o
valuahle means of keeping this Office’s files up to date once an investigation is begun, of after a repon
hias been made to the relevant department or council.

The past yesr has seen the greatest number of “own motion™ files 1o be so far opened by this
(MTice, although these still comprise a very small proportion of the annual total. However, because the
“own motion” power is used for matters that appear to be of significance at the outset, the proportion of
findings of wrong conduct is fairly high. During the past vear reports have been made about the State
Bank s failure 1o notify the public about stoben bank chegues, the removal of the Moor and littngs from
a private house in Glebe by contractors 1o the Housing Commission, the use of iekephones by prisoners
al Parramatta Gaol to contact their legal representatives and the treatment of protection and
segregation prisoners in 4 Wing at Parramatta Gaol; the two latter investigations are noted elsewhere in
this Annual Report, In three other instances provisional findings and recommendations had been
made, but the reports not made Nnal, ot the time this Annual Report wis written.

Giiven the relatively large number of complaints received by this Office in comparison with the
population of New South Wales, it might be that most of the maners of public concern that are reported
i the media are concurrently brought to the Ombudsman’s attention by those affected: the public
awareness campaigns conducted by this Office no doabt play an imporiant part in bringing this Office’s
role to public notice, as does the antention given by the media o the tabling in Parliament of the Annual
Report.

Mevertheless, there is obvious scope [or [urther use of “own motion” investigations, and they will
Ccontinue 10 receive altention,

11, Anonymous Complaints

The “own motion™ power provided in Section 13 of the Ombudsman Act can also be exercised in
taking up certain allegations made in anonymous ketiers, The practice of this Office is to draw all but
trivial allegations to the notice of the public authority concerned, since the public authonty has a right
to know that an allegmion has been made, and to answer it. Such anonymous complaints, which in past
vears have been very small in number, have been taken up as “own miotion” matters.

The reaction of two public authorities (o anonymous allegations was of particular interest. An
anonymous letter maintained that Gundagai Shire Council hid failed to approve a development and
had allowed its stafl 10 use Council motor vehicles in an improper manner, When the letter was sent to
Council, the Shire President, Councillor Attwood, was quoted in the local puper as saying that he was
disappointed that the Ombudsman would take notice of an anonymous complaint “which had no
substance™, “The editor of our local paper refuses to publish a letter unless it is signed ™, he said. “And
that's the way it should be™. In response 1o a statement of provisional findings and recommendations
following an anonymous complaint against an officer of the Zoological Parks Board, the Chairman of
the Board, Mr A. E. Harms, wrote:

| find it extraordinary that you would carry out a range of investigations such as you have
undertaken based on anonymous information. For all of my working life in all of the
activities in which | have engaged 1 have unhesitatingly despatched 1o the nearest wastepaper
hasket all anonymous correspondence,

In replying, the Deputy Ombudsman explained the practice of this Office and the reasons forit,
and pointed out that there were instances, such as the one concerning the Board’s officer, “where
allegations that prove to be incorrect can be specificaly declared so™.

Anonymous complaings will continue to be drawn 10 the attention of public authorities and
investigated where the nature of the allegations varrunts such a course,

13, D¥seretion to Decline and Discontinue Complaints

The Ofice of the Ombuedsman receives over 5,000 complaints each year, It is not possible to
investigate every complaint, and Section 13 of the Ombudsman Act gives the Ombudsman diseretion to
decling complaints,
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In deciding whether to decline a complaint, the Ombudsman may take into account such things

a5 whether

<

f,

the complaint is (rivolous, vexatious or nit in good faith;
the subject matter of the complaint s trivial;

the subject matter of the complaint relates 1o the discharge by a public authority of a
function which is subsiantially o trading or commercial function:

the conduct complained of oceurred at oo remote a time to justily investigation,

in relation to the conduct complained of there is or was available to the complainant an
alternative and satisfactory means of redress; of

the complainant has no interest or an insufficient interest in the conduct complained of.

The Ombudsman may also “have regard 1o such matters as he thinks fit”™,

In addition to declining complaints from the outset, the Ombudsman by Section 13(4) of the
Ombudsman Act has a discretion to discontinue the investigation of & complaint.

The following examples illustrate matters where it was considered a full investigation was not

warranied:

A shopper who parked her car in a Council carpurk near Bondi complained that she had
received a parking ticket for parking in excess of the two hour limit. The complainant
slieged there were insufficient notices 1o the effect that a time limit existed in relation to that
particular car park and another one close by, Preliminary enguiries showed that ample
notice wis given in the form of signs at the entrace of the carpark and throughout the area as
well. Therelore, it was decided there was no prima {acie evidence of administrative wrong

conduct on the part of Council.

A number of residents in the Gosford area cach made individual complaints conterning
excessive fees being asked by Gosford City Couneil for water connection, The standard fee
wis 575 but these residents were told they were 10 pay 32,500, After preliminary enguiries
were initiated by this Office, Council resolved in part, that the residents should pay only the
standard 575 fee and that reimbursement of the amount in excess of $75 be made 1o persons
who had already paid the previous amount requested.

A couple who had applied for a binth certificate from the Registry of Births, Deaths and
Marriages paid o fee of $135, Payvment of the $15 fee provides for the centificate to be mailed
within three days of receipt of the application or allows for collection over the counter
within twenty [our hours. When the certificate had not been received afier one week, the
complainant rang the Registry 1o enguire about the delay, She also made a concurrent
complaint to this Office but by the time it was received, Lhe complainant had received in the
mail two copics of the binth certificate requested, Given these circumstances, and the fact
that procedures within the Registry are already under investigation by this Office, it was
decided to decling the complaint,

A ratepayer complained that the Metropolitan Water Sewerage and Drainage Board had
charged him an excessive amount for water usige and suggested that his new waler meler,
which had already replaced a faulty meter, was also regstering incorrectly Preliminary
enquiries were made in the matter which included a thorough assessment of rainfall and
waler usage over the relevant summer periods in the past ten years. These preliminary
enquiries disclosed no prima facie evidence of wrong conduct on the part of the Board and
enquiries were discontinued,

14, Section 19 (Royal Commission) Inguirics

Section 19(1) of the Ombudsman Act provides that, in an investigation under the Act, the
Ombudsman may muake or hold inguiries.

Section 10 2) confers on the Ombudsman the powers of a Royval Commissioner, with some

Fimiis.
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Foriy-one “Section 19 hearings™, as they are called, were held during 1984, 85, Forty of thess
heanngs were conducted in the cowrse of reimvestigation of complamts aboul poalce and one formed
part of investigations into the conduct of other public authoritics. One of the hearings into a police
complaint involved the wking of evidence from more than 3 witnesses. Two other heanngs involved 45
and 29 witnesses respectively

Those usually present gt Section 19 hearings into police complaints are the Ombudsman, the
Executive Assistant (Police), the seconded police oflicer assigned 1o the matter, and a sound recorndist.
AL inquiries inio the conduct of other public authorities, the Ombudsman, or Deputy Ombudsman,
and the Investigation Officer responsible for the matter are wsually invelved, together with a sound
recordisi.

The procedures adopted at Section 19 hearings have been developed with the assistance of the
Cueens Counsel who appeared in the [irst such inguiry, which concerned the Electriciny Commission,
and 1n accordance with sdvice from counsel retained by the Ombudsman. All vainesses are now sent an
outling of these procedures.

Section [% hearings aré conducted at the Office of the Ombudsman in Sydney or in places
convenient for the witnesses, During 198485 they have been held as far afield & Brewarrina, Walgen,
Canberra, Melbourne and Brisbane. Evidence has been taken, on a number of occasions, in prisoms,
One one occasion evidence was taken from a patient in hospital,

Evidence has to be taken in the country and interstate becawse the Cmbudsman cannot pay
wilnesses expenses, The Ombudsman believes that witnesses should not have 1o bear the cost of travel
to and from Sydney. Many witnesses, in any event, lose income from giving evidence to the
Ombudsman. All reasonable attempts are made to suit witnesses” convenienee (for example, by taking
evidence in the early morning or late afternoon], but it is not always possible to avoid loss of income,
There appears 1o be no cogent reason why the Ombudsman showld not be empowersd Lo pay witnesses
expenses. Indeed, this power would mean significant saving in the time and public funds required 1o
transport stafl and sound recording and other equipment to hearings cutside Sydney.

The provisions of the Ombudsman Act allow, in effect, any officer of the Ombudsman 1o whom
the power has been delegated to conduct inguinies under Section 191) of the Ombudsman Act, where
the inﬁuir}' concerns the conduct of a public authority other than police, In practice, only the
Ombudsman, Deputy Ombudsman or Assistant Ombudsmin presently conduct such inguiries, and
are assisted by Investigation Officers.

Present difficulties in having Section 19 hearings for police complainis heard by Ombudsman
officers other than the Ombudsman personaly are discussed later under the heading * Legislative Foul
Up Delays Reinvestigations™,

15, Provisional Findings and Recommendations

Since taking up Office, the present Ombudsman has endeavoured to develop and refine the
investigation procedures followed by his Office, so that investigations are carried oul in fairness to
complainanis and public authorities, and in sirict compliance with the Ombudsman Act, At the same
time, procedures should not be too restrictive or inflexible, as no two investigations are the same, cach
demanding an individual approach to collection and assessment of facts,

It i5 essential that the authontes being investigated, the complainant and anv parties
commented upon adversely as a result of the investigation, be given the opportunity 1o make
submissions 1o the Ombudsman. Indeed, that proceduns 158 mandatory so far as the latter is concerned
by virtue of Section 24 of the Ombudsman Act. All parties are given ample opportunity to state their
views carly in the investigation process. However, the Ombudsman believes that there should be a
formal request for submissions, late in the investigation process, when most of the relevant facts have
been ascertained, The best way to give all of the people involved a good opportunity (o comment upomn
the facts and provisional conclusions and findings is to send them a dmﬁpnf a report.

Until recently, the documents seeking submissions were described as “draft reporis™ The
documents were marked “confidential” and described clearly as containing provisional and prima facie
conclusions only. Such a drafl document was not a “report ™ under the Act, but a procedural step in the
investigation,

In order to further refine this procedure, the Ombudsman recently decided to alter the titke of
thess draft documents 5o a5 1o reflect more accurately the status of the drafts. The document distributed
for the purpose of obtaining submissions is now described as:

Provisional Findings and Recommendations,



9

It is purely a provisional document, and is not a “report”™ of any kind under the Act, Tt is
preliminary to any determination of a complaint under the Act. The conclusions or fimdings that shoukd
be reached s a result of an investigation are reviewed and determined in the light of the submissions
received on the provisional document and any further evidence.

16. Toothless Regulatory Agencies

During an investigation by this Office, an officer of the Depaniment of Envirenment and
Planmng wrate:

There is, | understand, a long standing Cabinet direction that there is to be no litigation
between government depariments,

This advice was of concern to this Office because in such circumstances bodies like the
Depariment of Environment and Planning and the State Pollution Control Commission could not go
beyond persuasion in dealing with other government bodies.

The Ombudsman then asked the Premier, the Hon Neville Wran, Q.C., in July 1983 for the
terms of any Cabinet decision about litigation between government bodies.

On 5th September, 1985 the Secretary of the Premicrs Depariment, Mr Gleeson, wrote:

The Premicr has requested me to inform you that the proceedings and decisions of Cabinet
are confidential, He does, however, draw your altention toa Memao to All Ministers issued in
August 1959 which may be of assistance Lo you in your enquiry. A copy of this Memo is
[orwarded for vour information,

The memeorandum, from the then Premier, the Hon J. J. Cahill, referred 1o a repont of a
conference of Solicitors and Legal Officers in 1956. The report said, in pari:

These proposals were undersiood to have the following effects:

{13 Litigation between Governmental Authorities was to be avoided wherever possible and
where unavoidable was 1o be reduced to a minimum. . .

It appears that this is the instruction to which the officer of the Department of Environment and
Planning referred. In that instance the Depantment of Environment and Planning appeared to rely in
part on the 1959 instruction to support its decision not to take legal action over adevelopment approval
which was possibly in breach of the Environmental Planning and Assessment Act, The development
will significantly affect the environment and will be one of the largest commercial office buildings in the
Southern Hemisphere.

The Ombudsman believes that legislation, except that which specifically does not bind the
Crown, should be enforced by the appropriate regulatory body. There should not be availabe o any
government body the ability to circumvent the law,

17. The Ombudsman and the Department of Education

In recent times the Minister for Education, the Hon R. M. Cavalier, M_P, has alleged that
investigations by this Office have, in effect, interfered with the work of schools. However, statistics of
complaints to this Office show that the Department of Education has few cotmplaints against it, relative
1o the size of the Department, and that only a small propartion of those complaints concerns the
conduct of teachers.

Siatistics of total complaints within the last three years are:

Saill umder
investigation Mo
ws il Ak June  jurisdiction Mo
of the year and Wrong  wrong
Total conoerned declined Discontinwed  conduct  conduct
I9E2-83 [ 23 41 22 1 13
1983-54 98 25 32 30 2 8
1984-85 BS % 24 30 I 1
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The number of complaints has declined over the st three years, The Department of Education
has been the subject of complaint to this OfTice about as often as the State Rail Authority In 1984, 85
there were almost twice as many complaints against the Department of Youth and Community
Services: in 1984 85, fewer complaints against the Department of Education than against the Housing
Commission. During the three years, only four reports of wrong conduct were prepared, from a total of
283 mmr]ainu. The first concerned conditions at Dover Heights Boys™ High School, the second, the
manner in which tenders for a school bus service were called, the third, confusion surrounding a
donation of text books, and the fourth, failure to properly investigate an alleged assaull by a1eacher on

a pupil.

Details of the remaining complaints show that most were directed towards the administrative
sections of the Department, rather than towards specific schools or teachers. Of these, many concerned
broad policy issues and were not investigated, Another large group of complainanis included teachers
themselves, complaining about their employment entitlements; these are outside the Ombudsman’s
jurisdiction. Broad categories were:

1982-83 19E3-84 [FE4-E5

p) Staffing and employment ... ... . 15 T B
B) Bus Service and pastes, UFAREPOT ... ] |2 9
¢} Property affecting neighbours, ete. .. 9 6 8
d} Schools closures, eic. AR e S L R RN i -
e} Scholarships, subsidies .. ..., 3 2
) Examination results, etc, [ T i
g) Enrolments, zoning, etc. ... 9 10 &
h) Delay in answering 4 3 4
T 1T L R A P RLLU R UL O e E LR LU ISy E S CERLEE e I 4 3
J)  Student matters — discipline,
explusion, teachers, uniforms, school fees ... i 13 ]
1 T PRITE S PN TUL N SRR LI 1] 4 5
Still under INVESTIEAION . .....vo e 3 26 -3
[LEH _EIE B3

Categorics a, b, d, ¢, [, g. h and i rarely involved even preliminary enguiries of schools and
teachers: they were essentially sdministrative matters, dealt with at headquarters or by a regional office.

y matiers usually involved a specific school, but not teachers or pupils; these complainis
concerned such things as trees on school grounds blocking the sewers of private houses, the resumption
of land, and 5o on. Even category j — student matters — included a number of complaints that were
declined ai the outset or were discontinued after bricf iminary enguines were made of the
Diepartment {that is, not of a specific school or teacher); of these, several came from Mr P Harrison-
Mattley, who was himself a teacher.

Inshort, this Office does not, and never has, interfered with or sdversely affected the running of
schools. Where school life has been disrupted, the disruptions have occurred long before this Office has
become involved. Even then, as in the Supple case, disruptions have been made worse by the
Department’s failure to observe its own guidelines. or by the persistence of parents and organised
groups, rather than through any invelvement of the Office of the Ombudsman.

18. Wearing of School Uniforms

Two complainants alleged that students at their children's high schools had been foreed to wear
scheol uniforms and had been punished for not doing so, contrary to the guidelines of the Department
of Education. Enquires into the first complaint were eventually discontinued, but rumours began 1o
circulate that this Office had, in effect, decliared school uniforms to be compulsory. This was wrong, and
people began Lo enquire about the Ombudsman’s opinion on the matter.

Because of the secrecy provisions of the Ombudsman Act, this Office cannot give information 1o
the public about complaints or investigations; this matter is again dealt with in this Annual Report. The
manner in which the secrecy provisions create problems for this Office, and the way in which misleading
reports can be spread, are illustrated by these two complaints, Since the matter is also one of some
public interest, developments in the two complaints are set oul in some detail.
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A. Complaint by Mr E Jeremy

Ini Jure 1983 Mr P Jeremy complained to the Office of the Ombaedsman that his son, astadent at
Morth Sydney Bovs' High School, had been told by the Principal of that school, Mr D, C. (FSullivan,
that all students most wear school uniform, and that the Principal had instructed school prefects 1o give
“lunchtime tasks™ to students who did not wear the correct uniform. Mr Jeremy believed that the
alleged statement and instruction by the Principal were contrary to Section 3.2, 12 of the Handbook of
Instrisctions and Information for the Guidance of Teachers, which he quoted in part:

Mo child may be prevented from attending school or placed in a position of embarrassment
because he or she is unable 1o wear an accepted school uniform. . .

Mr Jeremy stated that his son was being “continually persecuted™ on this issue, and in later
tetters referred to attempted barassment of his sen by teachers, attempled embarrassment of fis son by
prefects, and bullving and harassment of students by the Principal, over the issue of wearing school
uniforms. Mr Jeremy stated in his letter of complaint, *I have very strong objections to the wearing of
schoal uniforms and have forbidden my son 0 wear one.”

As evidence to support his allegations of harassment, embarrassment and punishment, Mr
Jeremy referred 1o a circular from North Sydney Bays' High School entitled *Falcon Bulletin®™, which
included a message from the Principal stating, in part, “Too many students are not wearing correct
school uniforms”. Mr Jeremy also cited the School’s “Daily Bulletin®, a typed sheet dated Tth March,
1983, which included the following passage:

PREFECTS & Staring from Tuesday prefects’ detention wall be held at lunch time
ALL YEARS  the gym. If vou don’t want to take part wear cormect school uniform, i.e.
pocket or tie, school shoes or desert boots (sand shoes only with anote). .

Prefecis

In later correspondence between the Depariment of Education and this Office, the Principal
denied the allegations made againgt him personally, said that he had been unaware of prefects requinng
students to bring notes from their purents and had “put an end 1o the practice™, and stared that Mr
Jeremy's son had never been punished, detained or asked to perform funch time tasks for not wearing a
school uniform. Mr Jeremy contested the facts of the matter and the interpretation of some of the
Principal’s and Department’s statements, but there was insufficient evidence of wrong conduct in a
matter of sdministration, in the terms of the Ombudsman Act, 1o warrant a formal investigation; the
complaint by Mr Jeremy about events ot North Svdney Bovs® High School was discontinued Toltowing
preliminary enguines.

These preliminary enguiries also touched on the peneral question of school uniforms and on the
interpretation of clause 3.2.12 of the Handbook. In one of his letiers about Mr Jeremy's complaint, the
then Diirector General pointed out that the full text of the relevant passage was:

Mo child may be prevented from atending schoal or pliced in a position of embarrassment
becuuse he or she is unable to wear an accepted school uniform. On the other hand, the
desirability of wearing a school uniform is recognised, particularly in scoondary schools, The
practice encourages pnde in the school, assists in the mainienancs of tone and good conduct,
and reduces to o minemim the undesirable distinctions between children because of clothing.
In general, the provision of school uniforms, if they are wisely chosen, is not more expensive
for parents than the provision of other clothing. It will usually be found desirable 1o seck the
co-operation of the paremts and citizens association when the principal wishes 1o have a
school uniform adopted and to have their help in selecting an appropriate siyle,

Commenting on this passage, the then Director General observed that iss “primary purpose”
LI TR

have those who administer schools understand that students who are unable 1o wear school
uniforms, because they cannod afford o do so, should not be placed in & positiien of
embarrassment or prevented from attending school,

Insupport of that primary purpaose, it will be noted that the statement indicates that aschool
umiform need nol be more expensive for parenis than other clothing. The matter of
opposition by a student and | or parent to the wearing of a school uniform, because of 4
persanal view or philosophy, is an entirely different matter and is outside the concept of
ahility 1o weir a uniform where, ds already mentioned. abibity means Ninancial abality
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The statement in the Handbook recognises the desirability of the wearing of a schoal
uniform, particularly in secondary schools. Those matters listed in the statement about pride
in school, maintenance of tone and good conduct, reduction to minimum of undesirable
distinctions between children because of clothing are vital aspects in the life and working of
schools. It seems to me that the Principal of North Sydney Boys” High School has been doing
his best 1o ensure that those vital aspects are alive and well in his schoaol,

During a later 1elephone conversation, the then Director General pointed out that parents’
attitudes 10 school uniforms varied from community 1o community. and for that reason the
Department has flexible ﬁ:m“m to be interpreted by Principals according 10 the wishes of parents in
the commitinity. Nevertheless, the wearing of uniforms would continue 10 be encouraged, for the reasons
sei out in the Handbook and in the then Director General's letters to this Office (paragraph 5, above),
Preliminary enquiries on this point were discontinued, since there was no evidence of wrong conduet in
a matter of administration.

B. Advice Sought by Mr O Sullivan

During the course of preliminary enguiries by this Office, Mr OSullivan, the Principal of North
Sydney Boys' High School, sought a legal opinion on the meaning of clause 3.2.12 of the Handbook.
and later st out a version of events in a circular better dated 12th April, 1984 which, it appears, was
addressed 1o other Principals, The circular letter was as follows:

THE OMBUDSMAN AND SCHOOL UNIFORM
For vour information as Principal:

On [th July, 1983, [ received notification from the Ombudsman on a parental complain
“comcerming the alleped enforced wearing of school uniforms™,

The relevant section of the Teachers Handbook guoted:

*3.2.12, No child may be prevented from attending school or placed in a position of
embarrassment because he or she 15 wnable to wear an accepted school uniform.”

IT the complaint has substance, then a prima facie case of wrong conduct could exist,
The Director-General assumed the position of respondent,

A number of reports and letters followed. Much time was spent on the soe,

On 29th September, 1983, the Ombudsman wroie to the Director-General:

“1 hirve noted your comments 1o the effect that the schoal community as a whole wishes
school uniforms to be worn, Nevertheless, the section from the handbook concerning
school uniforms, as quoted in your letter of 24 August, 1983, places an obligation upon
public authorities of a kind which, if it is not observed, sugpests a prima facie case of
wrong comnduct against those authonties within the terms of the Ombudsman Act,”

Al this point, 1 sought and obrained legal advice from Mr J. McKenzie, senior partner in
Bell, Cardogan, Couston & Gingos, and Mr Richard Conti, Q.C, Both are past students of
the school and both acted willingly, in an honorary capacity

Mr Conti’s interpretation of the section on uniform, in resume is:

“It ts 2 bazic misconception of the handbook regulation 3.2, 12 to refer 1o the same interms
of a proscription against the compulsory wearing of school uniform, The primary or basic
theme of the regulation is the desirability of wearing a school uniform, particularly in
secondary schools . . all that the regulation prohibits is preventing a child from attending
school or place a chikl in a position of embarrassment because he is wrabfe to wear an
accepted school uniform. Obviousky, if a child is able 1o wear an accepted school uniform,
the regulation has no application. Ability to wear a school uniform must be essentially
addressed to the matter of financial ability, though perhaps there could be conceivable
cases of physical disability . . . opposition to the wearing of school unilorm on the basis of
some personal parental view or philosophy which appear to be the case here, is plainly
outside the concept of ability, in the context of the regulation. Accordingly there is no
ground for legitimate complaind in this matier,™
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The Ombudsman’s final résponse was sent on [3th March, 1984 to the Director-General,
informing Mr Swan that be was discontinuing my (his) inquiries.

Included was his Jetter 10 the parent which in pan stated:

“My endquiries have not disclosed a case of ‘wrong conduct” in a matter of administration,
in terms of the Ombudsman Act. To restate my reasons for reaching this conculsion:

|, The Department of Education has a policy of encouraging the wearing of school
uniform, which it has made no attempt to conceal.

2. The Department has said that it does not force children to wear school uniform, and
there is no evidence that your son has been forced to do 5o,

1. | hold the opinion that the actions of the Principal of North Sydney Boys® High
School in this matter, a5 disclosed in the evidence before me, do not amount 1o
“hullying and harassment” in the usual meaning of those terms.”

It wax a long fight!

", Bumours abowt School Uniforms

After Mr O.Sullivan’s letter had been in circulation for a few weeks, this Office recerved
telephone calls from people seeking confirmation that a “decision™ had been made about the weaning of
school uniforms, and requesting details of that decision. Under the provisions of Section 34 of the
Chmbudsman Act, it was nod possible 1o give this information.

In the latter months of 1984, this Office received further enguiries about school uniforms; by this
time it was apparently being said that the Ombudsman had approved the compulsory wearing of school
uniforms. For example, on 24th October, 1984 the principal of Riverstone High School, Mr B R.
Wright, sent a circular 1o parents of pupils at that School which said, among other things:

Late last vear, NSW Ombudsman made it clear that the school was within its rights to insist
that wherever possible, school uniform was to be worn at all times.

0. Complaint by Mr van £uilekom

On 2th October, 1984 Mr H. van Zuilekom, the father of a student at Riverstone High School,
complained to the Office of the Ombudsman. Among other things, Mr van Zuilekom wrote:

Our children wear school ﬁar MOST of the time. However, we parents feel we should retain
the right to decide what they do wear! We naturally support protective gear for industnal
classes,

The last handout | have seen from the Education Deparment included the line “No child
shall be harassed of embarrassed -, . for not wearing a uniform or part thereof. ™

Under this headmaster those guilty of not wearing PROPER clothes are harased or
embarrassed in the following minner:

. “Scab dutics™ which consist of having to pick up papers ele in schoal grounds.

2, Barred from class 1.¢. stand in corndor.

3. Last but not least = the kid is told off in frong of his mates and even if he's not, the very
fact that he's picking up papers is enough to cause a child 1o be embarrassed even at
High School age (my childs 14) and we have 3 out af 5 sl at school.

Finally, as a parent | think this disgusting. As a journalist 1 feel your office is being used for
the wrong reason and this may want straighiening out,

My wife and T do not wish to remain anonymous in this matter should vour office decide 1o
request a retraction by the headmaster. To do this anonymously would be an act of cowardice
as we feel the Ombudsman needs support right or wrong.
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Responding to Mr Van Zuilckom's complaint through the Department of Education, Mr
Wright denied that children not in full school uniform were burred from class or required 1o pick up
papers. In reply 1o aguestion from the Office of the Ombudsman as to whether pupils not in full school
uniform were admonished in the presence af their cliss mates, the Principal wrote:

IF you mean by admonishing, reprimanding (as is its normal usage) then children who do not
weit full school uniform are not admonished in the presence of their class mates., 17 however,
vou mean “exhort, give advice, inform, remind™ as given in the definition by the Concise
Oxford Dictionary, then this would be correct. The P& C Association urged me 1o try 1o
encourage more and more pupils to wear uniform as much as possible. On assembhies during
roll call, pupils are urged, 4 a group, o wear uniform, ITa member of the exccutive does
spenk 1o a pupil for being badly out of uniform, it would be done 30 as privately as possible,

It is passible that other pupils, in trouble, may be nearby, bt 1o make 1he statermnent thai
they are admonished (reprimanded) in front of classmates 1s not cormect.

| would like to stress that we consider that having our pupils in unilorm i< importani [or
improving the tone of the school and raising the esteem of the school in the eves of the
community. We know that we will never get full school uniform in the present soci-cconomic
environment, but if we don't try 1o ensure that the students look like and can be readily
identilied as pupils of Riverstone High School, then we are letting down the very vast
majority of the paremts who support our drive, In reply to our Circular 557 parents
suppored the umiorm policy of the school,

14 gave qualified support while anly 8 (1.4%) disagreed,

Another 180 replies are st1ill forthcoming, As well as the parents, the School Executive and
ﬁullﬁ' ulrt fully supportive of our attempt 1o instil pride in being a member of Riverstone High
fl kL4 6L

Later, the then Director-General expluined that the statement in Mr Wright's lemer o
Riverstone purents “was erroneously stributed to the Ombudsman when, in fact, it was Mr Wrights
interpretation of the legal explanation given to North Sydney Boys' High Schonl, relating 1o Section
3212 in the Tesichers” Handbook. However, it was not Mr Wright's intention 1o misquote the
Ombudsman, but a genuine error in his reading of the letier. “The Ombudsman and Schoal Uniform™,
circulated by the Principal of Nonh Sydney Boys™ High School,™

At the beginning of the 1984 school yvear there apparently were rumours still circulating on the
guestion of compulsion in the wearing of school uniforms, and in March 1985 & lecturer ineducation at
a university wrote to the Cffice of the Ombuadsman abow a recommendation supposedly mode in a
repon;

| understand the recommendation revolves around the word “unabie™ Le. through medical
or economic reasons and it has been suggested your Office said that unless one or bath of
these conditions applied uniform could he deemed 10 be compulsory;

Once mgain, owing to the provisions of Section 34 of the Ombudsman A, the Ombudsman
could nm make a meaninglul reply.

I view of the public interest in this question, the then Director General of Education was again
asked 1o give an imrrlprclalian al school uniform requirements. with a view to reporting the matier 1o
Parliament, In June 1985 Mr Swan replicd to guestions as follows:

il
2 Do the Depaniment of Education accept the interpretation of Section 3,212 provided by
Mr Conti, QLT to the Principal of North Sydney Boys' High Schoaol?

A: The interpretation of Section 3.2.12 provided by Mr Conti, .C., to the Principal of North
Svdney Boys” High School refers 1o the basic theme of the Instruction as the desirability of
wearing aschool uniform particularly in secondary schools, It does not prevent achild from
attending school nor does it allow a child to be placed in an embarrassing position because
he/she is wnable to wear an sccepted school uniform. Mr Conti explained that ability 1o
wear a school uniform must be essentially addressed to the matter of financial ability
although there could be conceivable cases of physical disability

| stated in my previous better of 151 December, 1983 in connection with the Jeremy case, that
the purpose of the Instruction is 0 have those who adminster schools understand that
students, who are unable 1o wear school uniforms because they cannot afford to do o,
should not be placed in & position of embarrassment or prevented (rom attending school. |
do o find Mr Conti’s interpretation inconsistent with my statement of 151 December, 1983,
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h)

) Does the Department of Education believe that students may decline 10 wear school
uniforms for what nmight be termed “reasons of conscience™

A: The Depariment of Education does not believe that “reasons of conscience” are sufficient
justification for a pupil te decline to wear a school uniform. Despite this view no pupil would
be ed ucationally disadvantaged or placed in a position of embarrassment because e or she
declined to wear a uniform for this reason,

The term “reasons of conscience”™ is not precise and without further justification could lead
to unilateral declaration by students unrelated to penuine conscientions belsefs.

The Office of the Ombudsman has expressed no opinion, and made no Oinding or
recommendation, on the peneral gquestion of the wearing of school uniforms.

In discontinuing his enquinies into Mr Jeremy's complaint, the Deputy Ombudsman merely
noted the Department’s policy of encouraging the wearing of school uniforms, and its statement thalt it
dees not force children to wear school uniforms (see quotation in Mr O Sullivan® circular letter, ahove).
{Hher statements in the Deputy Ombudsman’s letter concerned only Mr Jeremy's son.

There may be some inconsistency in the Department's view, on the one hand, that Clause 3,212
apphies only 1o cases of financial hardship and physical disability, and. on the other hand, that no
dudent would be disadvantaged for refusing to wear a uniform for “reasons of conscienee™

In the cvent of any student claiming to have been punished or disadvantaged for refusing 1o wear
a school uniform and providing evidence of this, the Office of the Ombudsman will be prepared to
undertake an investigation and make an appropriate finding.

19, Grosvenor Place: Overshadowing of Australin Square

In early May 1985 the Ombudsman began an investigation into the procedures of the Sydney
Cove Redevelopment Authority in consenting 1o a development known as “Cirosvenor Place”, on a site
heunded by George, Essex, Harmington and Grosvenor Sireets. This building is a very large single tower
building intended for prestige offices. When completed, it will be 180 metres high (43 storeys) and will
have a floor area of B0,000 square metres, There will be purking for S00-600 cars, and the building will
eventually house some 7,000 people.

It seems that Grosvenor Place was approved by the Authority without regard 1o the provisions
of Section 112 of the Environmental |-E1|:nning and Assessmenl Act, which require that an
Environmental Impact Statement must be preparcd for an activity likely to affect the environment
significantly,

Grosvenor Place will have a signilicant effect on the environment. Independent studies made for
Swdney City Council and the Depariment of Environment and Planning have concluded that
Girosvenor Place will cause major overshadowing of Australia Square Plara, panicularly during the
eritical winter lunch-time period. There is no doubt that overshadowing must be regarded & an
important planning issue, particularly when shadows are cast over areas during times of their peak use.
Australia Square Plara, a major public space in the Central Business District. 15 used by office workers
and tourists, and any further overshadowing of it is a matter of substantial coneern, The building, now
under construction, can be seen from the Plaza and it is already reducing winter lunch-1ime sunshine. In
addition, the development will increase vehicular traffic, parking congestion and pedestnian numbers.

Given the public interest in this matter, the Ombudsman sought the advice of two eminent
counsel in the field. They concluded that the Authority had made no valid linal decision approving the
building of Grosvenor Place, because it had not obtained an Environmental Impact Statement nor
atherwise complied with the provisions of Section 112, Grosvenor Place is procecding in breach of the
Environmental Planning and Assessment Act. Submissions have been received from the Authority and
a final report 1s in preparation.

For some time Sydney City Council and the Department of Environment and Planning have
heen concerned about the adverse effect Grosvenor Place will have on the environment. However, they
did not take any action 1o ensure that the Authority complicd with the relevant legislation. The conduct
of hoth bodies in this matter i also under mvestigation
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Thet unfinished ‘Grosvenor Pluce’ developrment o the centre off s controversy
Fhoto cowriesy of John Fairfax and Soss Lid.



27

In one sense the issue in question is not limited o Grosvenor Place which realistically is not
going to be pulled down at this stage. At stake is the principle whether an authority such as the Sydney
Cove Redevelopment Authority, having responsibility for a significant area of the City of Sydney, is 1o
exempt itself {or even be exempled by amending legislation) frem any outside sCrutiny on
environmental grounds by bodies such as the Department of Environment and Planning or the Sydney
City Council, let alone interesied members of the public.

20. Zoning of Milk Distributors in New South Wales

The Ombudsman received a complaint from seven milk vendors that the distribution depot
from which they operated was to be closed by the Dairy Corporation and the vendors transferred toa
depot some distance away. The vendors maintained that extra expense and travelling time would make
their milk runs uneconomic. They believed that another milk processing company, Perfection Diaries
Pry Limited, would operate the depot should the existing processor, United Dairies Limited, gain the
Corporation’s approval 1o close it. Investigation of the complaint led 1o examination of the system of
milk distribution and the principles upon which the Corporation exercises its considerabbe statutory
poMweTs,

There are four milk processors in the Sydney Metropolitan area with roughly the following
market shares:

Dairy Farmers Cooperative Lid A
Peter's Milk 2005,
United Dairies Lid B
Perfection Daires Py Limited 3%

These processors receive milk from dairy farmers and provide packaged and bottled milk 1o
milk vendors, who deliver to shops, supermarkets and the public. Each milk vendor has a geographical
ared, specilied street by street, 1o which the Corporation authorises service through the conditions in
cach vendor’s Registration Certificate, The Registration Certificate also contains a condition directing
the vendor 1o deal with a specific processing company

Through this system cach processor has gained a percentage of the market through the
allocation of vendors 1o it by the Corporation. Consequently, each processor operates in a zone of
exclugive distribution, the area of which depends upon the number of vendors dealing with the
processor. These zones are regarded by processing companies as immutable and, although the
Corporation has statutory power 1o redirect vendors to any other processors, it rarely does so, Indeed, a
representative of one processing company is convinced that processors would be able 1o take legal
action to prevent the reallocation of vendors and protect their property rights in existing rones. It
ﬂp:m that realiocation of market shares occurs when the processors reach agreement on the division

the market, with the Corporation implementing the decision by means of its statutory powers. This
sysiem 15 known as “orderly marketing”,

As to the complaint kodged by the milk vendors, it seemns that Perfection Dainies cannot have &
distribution depat in a United Datries' zone without a trade-off between the 1wo companics to maintain
marke1 shares. There are further complications from an agreement reached among the processors
around 1972, under the Corporation's supervision and direction, which re-arranged the zoning of
Sydney in order 1o make each processor’s zone more profitable. Previously, each processor’s wone
consisted of wolated pockets of service area which had grown up from “the horse and can” days. The
poning system was inherited by the Corporation, whose officers feel that there can be littde immediate
change hecause of the entrenched interests within the industry.

The Corporation does nol appear 16 have a policy for exescising 1S Powers 10 200 milk vendors
and processors, Al present, it seems 10 use its powers only Lo preserve The status guo, The Ombudsman
is concerned that the Corporation, although exempt Trom trade practices legislation, appears lo protect
i svstem, albeit an inberited and deeply entrenched one, in which processor companies determing
market shares by agreement.

The Corporation, at the date of writing, had yet 1o decide on the {uture of the depot which was
the subject of the complaint, Hiving regard to the resources which would be involved in a therough
investigation of the Corporation’s practices, the Ombudsman has decided to take no further action until
a decision on the particular issue has been made by the Corporation.
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21. The Building and Construction Industry Long Service Paymenis Corporation

The Corporation was established in 1982 by the Building and Construction Industry Long
Service Payments Act. The Act allows building and censtruction workers 1o obtain a portable long
service entitlement and was administered by the Builders' Licensing Board before 1982 Employers in
the industey are required to lodge returns and pay 16 the Corporation charges based on the weekly
earnings of their employees (and, in some cases, the employees of their sub-contractors). These charges
are “credited” to each worker who can make a claim when eligible for long service paymenis

A worker must register with the Corporation and receive a registration number in order 10
receive credil towards a long service entitlement. Failure to do so means that the worker can cluim no
henelit, even if his name or her name appears on the employer's returns and contributions have been
madse for many years, In these circumstances the money paid by the emplover 1o the Corpariion might
never reach the worker for whom it was intended. In cases where the employee fails to register, the Act
provides that the Corporation shall not backdate payments for more than two years, except for “special
chrcumsiances”,

In two recent complaints, workers who had not registered asked for backdating for more than
two years. Their employers had made the required contributions for much fonger than two years, and
had named the workers, but the Corporation deemed this insufficient for granting additional credit. In
one case, the employee had worked in remote places for many years and had not been aware of the need
ter register. He had assumed that, since his mg:l-uyer wis making contributions, he was covered. In the
other case, the employee had written to the Corporation {then the Board) in 1980, saying that he had
Joined earlier. The Board had no record of correspondence with the complainant, despite the fact that
he could produce copics of letters,

The Corporation’s view was that “special circumstances™ were “something almost unigue™ it
refused to backdate the credits. This Office found that the Corporation’s view was unduly restrictive,
and that its record-keeping procedures were inadequate. 1t was recommended that a less stringent
criterion than “something almost unigue”should be adopted by the Corporation when it determined
“special circumstances”, and that the employees® joining dates be backdated for more than two vears,

In another case, antmp;%w who had complained of overcharging by the Corporation had his
account reduced by some 31, following inquiries by this Office. The Corporation had applied
penalty interest 1o his account, which remained unpaid while his accountant enquired about
unexplained changes in his monthly statements. This Office found that these had been mistakes in the
Corporation’s accounts. Overcharging had resulted from a failure to identify payments made to the
Corporation by the employer's sub-contractors, who were emplovers in their own right. When the
“double-charging ™ was identified by the Corparation, the consequent reduction in the account was nat
fed into the Corporation’s computer system. This resulted not only in an overcharge, but in the levying
of penally interest. E‘harﬁs are sometimes assessed by the Corporation, working from the employer’s
financial records. These charges are not credited to particular workers, and may not be disbursed unless
the worker happens to complain,

- These cases give rise to a congern that the legislation may not be serving those it was intended 1o
benefin.

1. Adoption of Overseas Children

The Review of Adoption Policy and Practice in New South Wales, by Audry Marshall, which
was tabled in Parliament on 26th September, 1985 acknowledged. “The existing Adoption Services are
all, in different degrees. ina state of crisis, They are caught in a situation where, as a result of rapid social
changes . .. there are very few new born healthy babies available for adoption . .. Yet many people still
have an expectation that they can adopt a baby”

The report continues, “Adoption of children from overseas has in consequence graduall
increased and now comprises a significant number among children being adopted in New Sout
Wabes. .. However, policies and practices are in rather a confused state, and there are many arcas of
uncertainty for both prospective adopling parents and adoption workers... It is anticipated by
adoption workers that the number of people applying to be approved as adoptive parents for children
[rom overseas countries will continue to increase as the impact of the changing nature of adoption in the
local scene becomes more understood and accepted. ™

Complainis were received by this Office about the Adoptions Branch of the Department of
Youth and Community Services. They fell into two broad areas.



']

Some complaints alleged delays by the Department of Youth and Community Services in
considenng applications by singhe women to adopt overseas children, particularly those children with
special needs, Others concerned delays experienced by married couples in having their applications 1o
adopt overseas children dealt with,

A number of single women complained about therr apphication 10 adopl overseas chuldren,
Soction 192} of the Adoption of Children Act provides that, where the Court 15 satisficd that in the
Furl.'n.'u[ur circumstances of the case it is desirable 1o do so, the Court may make an Adoption Order in
avour of one person. In one instance, a single woman applied 1o the Depariment in 1952 to adopt an
overseas child with special needs, At the time of writing, a decision had not been made on her
apphcation, although the relevant sssessments were completad some time ago, Another single woman
applicant, who applied in 1983, is still waiting for a decision,

Oine vong marmed couple from an outer Western suburb of Svdney applied to adopt a child
frovm overseas, knowing that their chance of adopting a baby from within Australia was very remaoe,
Fhey hive been told they face o wait of up o two years for assessments 1o be completed, but another
eouple (rom an area south of Sydney had assessments completed within three months of lodging their
ppplication.

This Office has begun investigations into the procedures of the Depariment of Youth and
Community Services in this arca.

1Y, Delays in Providing Certificates: Hegisiry of Births, Deathes and Marriages

There have been many complaints about the Regstry of Births, Dieaths and Marriages dunng
the tast year, most of which have ansen from the special problems that the Registry has faced in recent
times. New Commonwealth regulations required the provision of i full birth certificate {rather than an
extruct) when applying for or renewing a passport. This greatly mereased the workload of the Begisiry,
Theere has also been m rend wwards demanding full cerificates Tor all sons of other purposes; even
spme junior foothall clubs demand full barth certificates.

About hall of all applicitions received are given pricrity, upon pavment of an additional Tee.
Signs at the Registry Office explain the scale of fees for priority and standard applications and the time
that it will take for a certificate to be mailed,

Most complainis kave come from people who have applied Tfor certiflicates by marl and hisve nog
known about the prionty fee and the time required for despatch. Forexample, MrJ, from Queensland,
poesied an application on 3ih Fchmarﬁalﬂﬂ& and his cheque was processed by 1dth February, On
enguiring on 19th March, he was told that the centificate would be sent that week. It linally armved in
eirly May. Belore his certificate wiss issued, a priority counter application wiss made on his behall. The
cost 0o the complainant, including phone calls, was approximaely 545,

Mrs M, from the Northern Territory, posted her application on 4th February, 1983 and her
chegue was cleared by il February, When Mrs M rang the Regisiry an 25th March, she was told that
the certificate would be ready 1o post on 25th March. The certificate arrived on 12th April and was
iIH.TI'IFEd, “Issued at Svdney, 3rd April, 1985", The delay foreed Mres M 1o cancel her travel plans and 1o
forfer 5100 fare deposits.

24. Builders” Licensing Bourd

~ The Builders” Licensing Roard is not & big agency, but a relatively lorge number of complaints
against i1 sre received in the Office of the Ombudsman. Stagistics for the last lour vears are as follows:

Mo of Wrong No wrong
Yeur Complainis [reclined Discoatimsed condect conduct
19E1 &2 65 a9 11 2 2
1982 81 5 17 14 i I
1934 T2 M 17 I )
Ioed &5 fad 17 22 4
Tiotals 257 67 B | 41

*Figure includes complaints in other clissitications — for example, owside jurisdiction.
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[t can be seen from these statistics that the relatively numerous complaimnis against the Builders”
Licensing Board resulved in few findings of wrong conduct. Many of the complaints — more than half,
in fact — were declined at the outset or discontinued after preliminary enguiries were made,

The main reason for declining complaints was that the Builders' Licensing Act provides an
avenue for arhitration, once matters have reached a certain stage. However, many of the complaints
have been discontinued afier long and time-consuming enguines, often wath the maner bintle advanced,
from the complainant’s point of view, To undersiand the reasons for these complaints being
discontinued, it is necessary to consider some of the factors that influence the relationship betwesn
peaple wishing to build houses and the Builders’ Licensing Board.

The bailder engaged 1o construct a house eniers into an insuranc: agreement with the Board,
under which rectification work up 1o & certain value may be undertaken, according 1o specific
procedures, in the event of faulty workmanship. Such agreements apply only to work done by hicensed
builders. Il the Board, acting upon :lmmﬁcla'lnt froma prchcti'-'c owner, decides that work is fanlty it
usually tries to negotiate informally with the builder [or any faulis to be remedied. Such negotiations are
gcnn:ra.ll;y conducted by the inspectorial staff of the Board. If informal negotiations are unsucoessful, the

oard s stafl may issue rectification erders, for which there is formal provision under the Act, Iuis the
understanding of this Office that the majority of complaints to the Builders” Licensing Board are settled

after the negotition and rectification order stages have been completed,

If genuine problems still exist, the prospective owner may make an insurance claim 1o the Board,
If this is approved {within specific limits) the prospective owner 1s asked to obtain three guotations f!n:lm
builders (other than the one whe failed 10 remedy the fanlt) as to the cost of rectification. The quotations
are then considered, but need not be accepied, by the Board. Once the Board accepts a quotation,
rectification work proceeds.

Since the building of a howse involves major decisions for most people, and because the process
outlined above can be protracted, there are occasions when relations between a prospective owner and
the Board become strained. In some cases the prospective owner might have high expectations of the
Board: for example, that the Boards officers will act immediately and in a punitive way against a
builder, In almost every instance there are numerous oral and writien communications between the
prospective owner and the Boards staff, and these can give rise to misunderstandings; this can be the
case particularly when an Inspector makes a casual remark which is interpreted as being “in favour™ of
the prospective owner. Tension can akso arise if there is apparent delay in completing work that has been
negotiated or made the subject of a rectification order; interpretations of compliance can vary widely
from builder 1o Board, 10 prospective owner. At a later stage, there might be disagreement about the
amount of work to be covered by insurance, or over the suitabality of guotations for rectification work
obtained by the prospective owner,

By the time they complain to the Ombudsman’s Office about the Builders' Licensing Board,
prospective owners have often compiled a substantial dossier, sometimes including repons that they
have commissioned on their own behalf from architects and engineers. They have an intimate
knowledge of myriad details in a matter which might well have come to dominate their lives, sometines
causing them great financial loss and stress. In many cases, however, their disputes with the Builders®
Licensing Board revolve around differences of opinion as 1o whether particular rectification work
should be done, or whether the premises in guestion have boen restored to a satisfactory standard: for
example, should concrete piers be placed under a house 1o prevent further cracking of brickwork; has
the replacement of a few patio tiles solved the problem, or should they all be torn up and relaid? By and
large, these are questions in which the Office of the Ombudsman would not seek to substitute its own
opinions for those of the public authority whose function it was o decide such things, Of course, a
decision of this kind might appear so unreasonable or bizarre as to warrant investigation, but that it is
ot the case in the majority of complaints against the Builders” Licensing Board. The result is that a
relatively large number of matters are eventually discontinued after the complex technical issues have
been defined; this can itsell require a considerable amount of the time of the investigation stafl of this
Office, and of the officers of the Builders’ Licensing Board, However, this can be justified when the
complainants have a clear understanding of the decisions that have been made, even though in some
cases they may not agres with them. :

15, Vigits o Juvenile Institutions and Residential Care Units

This year saw a reduction in the number of visits made 1o juvenile institutions. The major
reasons for this were;

— the closure of and | or reduced numbers of residents accommodated in such establishments
{ollowing government policy initiatives towards relocating young offenders and wards into
the community;
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— the generally low level of complaints received during visits to residential care units last year;

— the need to allocate scarce resources to those areas generating the most demand for service
(1.2 the major juvenile remand centres and prisons).

Mo visits were made 1o residential care units this vear.

It is intended 1o continue periodic visits to the major institutions {Le. Minda Remand Centre,
Worimi Remand Centre, Cobham Youth Centre and Mi Penang Training School). As well,
arrangements have been made to commence regular visits to the new Yasmar Youth Centre at Ashfield,

GRAL COMPLAINTS RECEIVED ANI} DEALT WITH —
VISITS T JUYENILE INSTITUTHINS
Fot duahy PEES ro PR Jures, JEEE

NATURE OF COMPLAINTS INSTITUTIN TOTAL
Wi i nbhamy Minds ML Penang
Remand Renuand Remand Trnini
Lentie, Ciemvire, Cemre, Schwoenl],
Herovad mezdiva 51 Mans Lidcombe Goadord

Depaniment of Fouth and Conteunitr Sariced
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DEALT WETH o ocosniiasasiens veens s & 12 2l 5 45

26, Bribes for Taxi Dirivers” Licences

On 19th April, 1983 the Ombudsman received an anonymous complamnt allegimg, =, . . at least
amongst the immigrant Asian refugees it is commonly understood that bribes have to be paid for
driving licences™, and, *. . . it is simply accepted that a sum (3100 plus) has to be paid through a driving
school, which can then guarantes the result of the official driving test™. The complainant named two
driving schools,

In response to preliminary enquiries by this Office, the Commussioner for Motor Transport
advised that he had nnrtrad an examination of the driving test records at the Fairfield Motor Registry
for the months of January, February and March 1985, This showed that three driving schools, including
one named by the complainant, a pass rate higher than the average. The Commissioner arranged an
investigation of all three driving schools, and in particular of the average piss rate by certain examiners
for those schools. Should the investigation reveal improper practices, the matter will be referred to the
Police,
CORRECTION
26. The ing should have read “Bribes for Drivers' Licences®, In the second sentence
“two" should have read “one™ and “schools™ should have read “school”,
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I an bnterim report the Commissioner hies said that there is evidence of two driver examiners
favounng the three drving schools. However, as of 27th August, 1985 there was no proal of the

payment of bribes,

7. Control of Agricoliural Pesticides in New South Wales

[During the year this (Office completed a complex investigation involving agncultural pesticides,
miinly the organochlonnes, and in partcular Heptachlor. Mr J. Chambers, a duiry farmer near
Kempsey, complained that, because pesticides hid not been correctly labelled and because he had not
been told of the longaerm problems of using Heprtachlor, a vital part of his dairy Tarm had been
rendered useless for the growing of lucerne, or “sterilised”. The labelling of pesticides, including
agriculiural ones, is controlled by the Pesticides Act 1978, The Act provides, among other things. for Lhe
regnstration of pesticides and for their correct labelling sccording to the terms of the registration. 1t also
provides that a pesticide might be controlled by a Pesticide Order rather than by registration; this is
apparently intended Tor cases where advice s awaited as to suntable uses for a pesticide, but where
restricted use of the pesticide is still to be permitted, The Act was administered by what was known, al
the time of the mvestigation, a2 the Pesticides Registration Section, headed by the Registrar of
Pesticides, Incated i the Depariment of Agniculiune,

Further, field officers of the Department of Agriculture have as one of their functions the givi
of advice 1o farmers on a wide rﬂ.nEt of matters, including the use of appropriate fertilizers a
pesticides, Mr Chambers believed that the field officers knew, or should have known, abowt the
long-term problems of Heprachlor after teses were conductad in the United States and Australia as early
as the mid-1970s. He maintained that staff of the Department of Agriculture knew that he was using
Heptachlor in 1981 and 1982, and that they had a responsibility to warn him against the chemical. Mr
Chambers further argued that Pesticide Orders for Heptachlor had been incorrectly administered, and
that the Deparument had erved by allowing pesticides which were restricted in their use by Pesticide
Orders 1o be sobd while bearing old labels that gave a wider (and by that time illegal) range of uses.

On the question of the amount of information that was or should have been mven about
organochlorines and H¢machme it was found that a good deal of general publicity had been arranged
by the Department, bt that it was impossible 1o tell whether, at the ime, the pamphlets, lectures, letiers
and 50 on had been adequately disseminated and understood by the farmers for whom they were
intended, The ka-h.rlm:m':i files showed, however, that a decision had been made not 1o give media
publicity to organochlorines, apparently for fear that the publicity might be used improperly by
conservationists and alternative-lifestyle communes in the north coast area. The Deputy Ombudsman
found that this decision was based on irrelevant considerations, and was wrong in terms of the
Ombudsman Act.

The investigation showed that there had been a delay in issuing Pesticide Orders for Heptachlor,
and that the Orders had been allowed to lapse on more than one occasion. These problems had
apparently been caused by the introduction of the regulatory provisions of the Pesticides Act at an
earlier tme than had been anticipated by the Department, and by the workloads and resources
problems that had existed from that period; in fact, delays in the registration of pesticides appeared 1o
have increased, the longer the Act had been in force. During the relevant period Heptachior (and a
fertilizer containing Heptachlor known as G Five Plus) continued to be manufactured and distributed,
bearing an old label which contained instructions for use thaf had been overridden by the Pesticide
Order. The Department argued that it would have been physically impossible 1o recall stocks or (o have
the Department’s officers travel around, altering labels. The Deputy Ombudsman found, however, that
the Department could at least have ad vised manufacturers to make an interim change 1o their labels: for
example, by obliterating the old instructions and overprinting the words “Read the Pesticide Order™, or
something similar.

The report on the investigntion emphasised the fect that it made no determination on the viriees
of Heptachlor, However, in complaints of this kind that involve technical questions as well :s miaters of
administration, the technical and administrative zu.pmu lr: it my to separate, particularly when
there s an amownt of media publicity, as in the Kempsey ' s a result o ublicity, this
Office received representations from tmmmnuumhm n:-n a lilhﬂ: ﬂ issues, including lﬂe MAANEE i1
which pest exterminators were ollegedly using organochlorines in and amum:l houses, A specific
complant on this aspect of organochionne use wis lodged, bun the complainant later withdrew it,
possibly because she proposed to take legal action,

Diuring the later stages of the investigation the Department of Agriculture made several changes
to the organization of its pesticides administration and provided the unit with additional resources. At
about the same time it was announced that somewhat wider use could be made of organochlonnes for
pest extermipation than had been possible under the Pesticide Orders, That decision led 1o further
protests 1o this Office by interested groups, but there have been no additional formal complaints.
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28, Department of Health Complainis Unit

As noted clsewhere in this report, members of the public who have s complaint about a public
awthority or Council are encouraged to pursue the matter as far as possible with the authenty
concerned before bringing the matter (o the attention of the Ombudsman. However, even this process
has its difficulties, especially when authorities fulfil a range of roles or are regionalised, or where no
satisfactory internal procedures exist for dealing with compluints,

Some departments, naturally, have far more contact with the public than others, and the chance
of compiaints being made about the conduct of these authorities or their officers is greater, Examples of
authonties fitting this category include the Department of Corrective Services, the Police Department,
the Department of Edocation and the Department of Health.

The latter body, the Depariment of Health, last year set a precedent in forming its own internal
Complaints Unit. Many matters which would formerly have come to this Office as complaints are now
referred to and dealt with by the Unit. An internal complaints system results in a more efficient handling
of complaints and provides the mechanism for more effective resolution of problems than may
otherwise result in an investigation by the Ombudsman, OF course, if people are not satisfied with the
manner in which an internal complaints unit has handled a matier, they are still able to make a
complant to the Cmbudsman.

A bricl description of the role of the Health Department Complaints Unit is outhned below:

The Complaints Unit was set up in January 1984, The then Minister for Health had expressed
concern at the level of complaints being received from varous sources (including the Office of
the Ombudsman) about the Department, and an examination of the sysiem [or handling
complaints showed that it was fragmented, with no common approach to basic issues and that,
because of the regionalisation of the depariment, single issues were being resolved differently
from area te area, depending on where the conduct the subject of complaint eccurred.

Prior 1o the establishment of the Complaints Unit, some major complaints had arisen which,
because of lack of resources, were not being investigated. The Chelmsford Hospital issue was
one of these but the Complaints Unit has now set up an enquiry to investigate these matters. Ms
Helen Hurwitz, an Investigation Officer with this Office, has been seconded to the Department
of Health Complaints Unit 1o assist with this particular enguiry

The Complainis Linit has seven important roles:

I. g0 examine instances of malpractice, negligence or abuse and recommend a deparimental
response in terms of the Medical Practitioners Act and other legislation. This role is qualifed
to the extent that allegations concerning doctors in private practice can be examimed only
with the authority of the Secretary of the Department;

2. wexamine and monitor consumer complaints and recommend departmental response. To
achieve this, a data base has been created providing a coding and classification system for
complainis;

3. 1o develop and review guidelines and practices. For example, to review proceduses
reegarding possible discrimination against pensioners and other non-insured patients in
public hospitaks;

4, 1o periodically report on and overview trends of complaints;

5. :l::lsrmrid: an analysis of the implications of and recommendations for the ongoing policy
and practices of the Department;

6. tolinise with a variety of community and interest groups such as the Pensioners Association,
the Australian Consumers Association, the Australian Medical Association and the
Doctors” Reform Society:; and

7. todevelop projects which actively seek feedback on the quality and availability of services,

This initiative has been welcomed by the Ombudsman, and other government depariments and
suthorities are encouraged (o look closely at the role of the Department of Health Complaints Lnit
with a view 1o implementing similar procedures within their own organisations.



29, Public Tenmnis Appeal Panel

In January 19835 the Minister for Housing established a Public Tenams Appeal Panel 1o consider
complaints from Housing Commission tenants, The Panel is intended 1o provide an avenue of appeal to
Housing Commission tenants who think that decisions of the Commission are contrary 1o current
policies or are unfair or unjust. Appeals can be made in the areas of tenancy management, rental
accounts administration, processing of rebates and maintenance of dwellings. The Panel is not able to
ook at matters relating to applications for accommodation, settling of rents or matiers in which legal
action has been taken,

The Appeal Panel comprises a representative tenant (who is elected by tenantsh, a Commission
Officer and an independent person appainted by the Minister 10 8¢t a5 a convenaor,

Access to the Ombudsman should be a remedy of Iast resort, and so this Offce reviews each
complaint received from a Housing Commission tenant 1o determine whether it involves a matter which
should be dealt with in the first instance by the Public Tenants Appeal Pancl, Where this is considered
appropriate, the complainant = referred to the Panel, A compliinant who remains dissatisfied after the
Panel has dealt with a matter retains the night to approach the Ombudsman again.

0. Consumer Claims Tribunal — Amendments Still “Under Review™

It was anticipated that proposed legislative amendmenis flowing from the review of the
administration and operation of the Consumer Claims Tribunal would be placed before Parliament in
garly 1985, This has nol occurred,

The Ombudsman understands that & discussion paper prepared by the Sentor Referee and
arising from the review was referred to the Department of Consumer Affairs in July 1984, The
Commisstoner for Consumer Affairs has informed this Offlice that proposed amendments to the
Consumer Claims Trbunal kegislation is one of several matters now being reviewed with a view to a
submission 1o the Government before the end of the year,

The Commissioner said that, because of a number of factors, it has not been possible 1o complete
the review of the Consumer Claims Tribunal kegslation any earlier. Those fectors included:

— peomprehensive kegislative programme, including new legislation in the areas of fair trading,
residential tenancies and chattel sscurities, and amendments to existing legislation in the
areas of travel agents registration, valuers registration and Auctioneers and Agents;

& Management and Strategy review of the Depariment invelving the retention of external
consultanis and an extensive programme of re-organisation, and a tolal revision of the

management struciure of the Department;

— the fact that the Consumer Claims Tribunal is continuing to deliver “quick and speedy
justice™ for thousands of consumers each vear

This Office will continee 1o monitor the position. Complainis received by the Ombudsman
relating to the Tribunal are currently declined in accordance with the views expressed in the 198283
Annual Beport,

31. Heritage Council: Relationship to Depariment of Envircnment and Planning

The 1982/ 83 Annual Report outlined an investigation of the Heritage Council’s involvernent
with proposals to demolish the Rural Bank building in Martin Place, and the 198384 Annual Report
deall with a complaint about failure to preserve the historic house Abbotsford, near Picton, Hoth
Annual Reporis referred (o the Tact that the Heritage Council relies on the Department of Environment
and Planning for its administrative support, This Office’s wrong conduct report on Abbotsford found
that the support was ineffective, and recommended that the Heritage Council have iis
own administrative support unit. The Director of the Department strongly disagreed with this
recommendation.
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Two further complainis again drew attention o the relationship between the Heritage Council
and the De ment. The first was a complex matter involving land, adjacent 1o Rouse Hill House,
which was thought 1o be associated with the site of the Batile of Vinegar Hill, the clash in 1804 between
soliders and convicts. The owners of the land were initially prevented from building on the land, which
at various times from July 1979 was covered by Interim Conservation Orders. The Heritage Council
was advised by the Department that any development on the land should be “sympathetic with the
environs of Bouse Hill House™ that was in late 1980, However, the Interim Conservation Orders were
first placed on the land on the grounds that it was associated with the Battle of Vinegar Hill. The
landowners wished 10 build & house on a spur running down from Rouse Hill House; officers of the
Department tried 1o persuade the owners to build below the spur, out of sight of the main road, but the
owners would not agree. Nor did the owners, a Lebanese family, wish tosell the land, 1o which they had
hecome closely attached, and where they had planted a substantial orchard.

In early 1981 the Depariment offered 1o buy the land, but the owners believed that the ﬂu%gt:zlcd
price did not take into secount the cost of improvements and the problems involved in their finding
anot her site. Their counter-offer was considered excessive. In July 1981 the Interim Conservation Order
on the land lapsed, and was renewed some three months later. 1t was decided to hold a Commission of
In?uiry under the Environmental Planning and Assessment Act into the site of the Battle of Yincgar
Hill. The land owners asked that negotiations over their land be suspended during the Inguiry, and the

Digpariment agreed.

In May 1982 the Commission of Inguiry found the land in question, among other areas, was not
the site of the batile, and the second Interim Conservation Order was revoked in July 1982, The owners
assumed that they had “won®, and in September 1982 wrote to the then Minister that they had applied
to Blacktown City Council for permission to build, They received no reply. In December 1982 the
landowners obtained building permission from Blacktown City Council, and prepared to build a house
on the spur.

In June 1983 the Depariment, discovering that building had commenced, placed various
restrictions on the activity, and eventually obtained orders in the Supreme Court. On 26th August, 1983
the land was resumed, essentially on the grounds that it was needed to protect the environs of Rouse
Hill House.

The repori on the Deputy Ombudsman's investigation was strongly contested by the
Department and the Heritage Council, which maintained that negotiations had always proceeded on
the hasis that the aim was to protect Rouse Hill House, rather than to preserve land associated with the
Battle of Vinegar Hill. It was argwed that the owners had offered to sell the land. The owners
maintained, to the contrary, that they had understood the land to be needed because of its association
with the battle, and that they had not freely accepted an offer to purchase the land.

The Deputy Ombudsman preferred, in general, the landowners' version of the negotiations. He
also found that the Department and the Heritage Council had been unreasonable in allowing a
conservation order 10 lapse, and in not renewing the order between July 1982 and June 1983, In
particular, he was critical of the Department’s failure to take any action [ollowing its receipt of the
September 1982 letter from the landowners to the Minister saying that building was to begin, In view
of the oversights, the Deputy Ombudsman believed that it was unreasonable of the Depariment to
resume the land when it did. The question of compensation for the resumed land i now before the
Cours.

The second complaint concerned the partial demolition of houses at St Marks Road,
Randwick, to make way for the expansion of Netherleigh Private Hospital, The houses were amoeng
eleven buildings classified as a streetscape by the National Trust in July 1981, and protected by a notice
under Section 130 of the Heritage Act (the Act)in January 1982, The proprietors of Netherleigh Private
Hospital had been ordered by the De t of Health and the Board of Fire Commissioners 10
improve their premises. They proposed to do so by building on the land occupicd by Nos. 42-44 and 46
51, Mark's Road, and to that end seught permission to demolish the houses there by serving a notice
under the provisions of Section 132 of the Act, which was received in the Department of Environment
and Planning on 26th April, 1984,

The Act provides that, in the absence of further action, any order made under Section 130
expires within 40 days of the receipt of a notice under Section 132; that peried ended on 4th June, 1984,
However, on 151 June an order against demolition was issued under Section 136 of the Act; that order
was due to expire al midnight, Friday, 29th June, 1984,

In the meantime, it was decided that an Interim Conservation Order {(with a maximum currency
of two years) should be placed on the houses. A draft Order was sent 1o the office of the acting Minister
on 26th June, and was signed by him on 29th June. However, an Interim Conservation Order becomes
effective only upon its publication in the Government Gazette. That was not arranged, in this instance,
before the expiry of the Section 136 anti-demolition order at midnight on Friday, 29th June.
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The developers had made prior arrangements, paying compensation Lo tenints, booking motel
rooms for them, hiring demolition contractors, and so on. In the early hours of Saturday muminf the
demalishers moved in, but work was halted after an hour of o ut the request of an officer of the
Department of Environment and Planning. By that time the houses appeared smashed beyond ellective
sl ration.

The complainant in the matter, one of the erstwhile tenants, learned that a person had visited the
Department late on the afternoon of 29th June, inspected the Heritage Remster, and learned of the
Section 136 order. The complainant believed that this visit should have aleried the oflicers of the
Department; there was even a hint that the Depaniment might have been involved in some sort of
coflusion,

Investigation by this Office showed that a solicitor acting for one of the parties 1o the
development checked the Heriage Register at about 4 30 p.m. on 2h June, noted that no further
notices had been gazetted, and advised the developers of the expiry of the Section 136 notice al
midnight. Other begal advisers told the developers that there would then be no legal impediment to
demoiition, During his visit to the Department, the solicitor is said 1o have evaded close guestioning by
telling each of the two officrs who attended 1o his enguiry that he had given further information o the
other,

The Deputy Ombudsman concluded that, while the conduct of some of the Department’s
olficers might have been wrong, it did not warrant the preparation of a formal repont, since the officers
had drafted an Interim Conservation Order by 26th June, and had little reason 10 anticipate the
deception and speed involved in the demalivion,

During the Abbotsford and Rouse Hill investigations, and particularly after the 51, Mark’s
Raoad debacle, the Depariment of Environment and Planning made substantial changes to the stalfing
and procedures of the Heritage and Conservation Branch, which among other things provides
administrative suppon to the Heritage Council. The changes were discussed initially by the Depuny
Ombudsman with the Director of the Depariment and the Manager of the Branch, and Liter by the
Ombudsman and Depuiy Cmbudsman with the Mimster for Planning and Enviconment, the Hon BT
Carr, during a consultation on the Bouse Hill repory,

It was concluded vhat, in view of the changes within the Heritoge and Conservation Branch, the
recommendation for a separate ad ministrative unit for the Heritage Council would not be pursued: the
changes would, it was hoped, be reflected in a reduced number of complaints to the Ombudsman about
heritage mstters. Up to July 1985 there were no further sencus complainis of thal natuore.

12, The Dmbudsman and Universities
Complaints by Students

[he Office of the Ombudsman has continwed o receive complaints from stedents in universities,
colleges of advanced education and colleges of technical and furiher education about the grades they
have been awarded, It was pointed out in the previous annual report that a decision of the Federal
Court suggested that the process by which a university determings the results and ulomately the
academic performance and standing of students is of an administrative characier. The same reasoning
applies to colleges in the tertiary education sector. During the past vear, then, this Office has taken up
complaints by studems where the conduct was such that the Ombudsman, in the exercise of his
discretion, beleved that investigation should occur

One of the matters investigated concerned the examination of a dissertation for the subject Law
514 st Macquarie University, There were many similarities with the case that was reporied in some
detail in the 1983/ 84 Annual Report (pp.21-24); indeed, it appeared at the end of the investigation that
there hud again been wrong conduct, and a dralt 1o that effect was prepared for comment by the
complaingnt and the seversl university staff who had been involved in the mater. When these
comments were considered and some [urther enguiries made, it was decided that any deviation from the
sel procedure that might have occurred would not have been sufficient 1o aflect the awnrded 1o
the complainant; and that there was no evidence of bias on the part of one of the markers, as alleged by
the complainant, The two sign'r:l"mant differences between this case and the one reported last year were
that, in this case, the supervisor of the complainant’s Law 514 project had at all times agreed with the
assessment of the marker whose grade was finally accepted; and that marker had been appointed
according to the set procedure. As a consequence, and in contrast 1o the previous case, there had been
no occasion, according to the prescribed rules of assessment, for considering the appointment of a third
marker. The finding in this case was “no wrong conduct”™, after a very long and complex investigation.
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A peneral conclusion might be drawn from these and other cases that have been investigated by
this Office during the last three vears. Having assured themselves that the assessment they proposed 1o
adopt is not itsell manifestly unreasonable, those responsible for a course or project might consider
some procodural puidelines; for example:

I.  The assessment details and the procedures Tor assesment are set out in writing carly in the
COLTSE.

2 I vhe devails and/or procedures st be vaned, then such vanationis) are communicated
fully wnd in writing within a reasonahle time.

3. Those responsible for assessment must be familiar with the set details and procedures and
must follow them,

Obvious though these steps may seem, they can still be overlooked, particularly when students
are themselves involved in determining assessment details, and when assessment has to be completed
within a relatively short time a1 the end of acourse. On the broader guestions surrounding allegiations of
unfair conduct and bias, all that can be said s that, when it is known that such allegations might be
made, then special care must be taken in an effon (o avoid even the appearance of bias or unfair
consideratiions.

Complaints by University Academic Stafl

Complainis were made by members of the academic staff of the Law School st Macguarie
Lingversity about the way their work had been treated by the university authorities. One complaint
largely concerned matters of employment and, in the absence of detailed submissions on the point from
the complainant, was declined because it fell outside of the jurisdiction of the Ombudsman, The other
complaint was lodged by severnl academics whose marks for o first-year course in Law had been
changed by the university authorities, Here again there was doubt about jurisdiction, both as 1o whether
the conduct complained of related 1o s of employment, and whether it related 1o matters of
administration. Al the invitation of this Office, Mr M. Newcity, on behalf of the group of complainanis,
made detailed submissions on the subject of jurisdiction, The complaint was eventually put to the
university authorities who, while replying in detail, put further arguments on the jurisdiction question.

The Ormbudsman then sought the advice of independent counsel, Mr.J, C. Campbell: this was 1o
the effect that the complaint lodged by Mr Newcity was indeed outside the Ombudsman’s jurisdiction,
but that certain aspects of the Universitys conduct could be investigated of the Ombudsman’s own
maotion, pursuant 1 Section |3 of the Ombadsman Act. Copies of the advice were sent to the university
authontics and to the group of law academics, and further submissions were received from them.
Having considered the, by now, voluminous material arising from the complaint, the Ombudsman
decided not to undertake an investigation, giving his réasons as lollows:

As 1 zee it, the central issue in the compluint relates 1o the manner in which the Senate of the
University, applying certain statistical data, interfered with the acadernic decisions of certain
tcachers of law in the School of Law. The result in the particulir case of the action taken by
the Senate was that some students received grades higher than I!'lnl:r:,' otherwize would have
received, The material indicates that this was the first and only oecasion on which such action
hisd been taken at the University. The stwdenis have long since been informed of their resulis
as approved by the Senate.,

| ¢an appreciate the concern which the complainanis expressed. Like Mr Campbell, | hold
the view that it would be open for me to carry out an investigation under the provisions of the
Ombudsman Act into what | describe as the central issue, acting not on the complaint of the
complainants bul on my own motion. However, as the matter has so far been a “one off™
situation and having regard to the resources available to this CiTice, | do not believe, as a
matter of discretion, that 1 should undertake any investigation.

33, Sydney City Council: Darlinghurst — Kings Cross Brothels

The 1982/83 and 1983/84 Annual Reponts discussed the investigation of a series of complaints
about the alleged failure of the Sydney City Council to take sullicient action to prevent the proliferation
of brothels in the Darlinghurst/ Kings Cross area and the associated problems of noise and public
NUEEARCE,
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The Ombudman found that Council had acted wrongly in a number of ways and made a series
of recommendations, including:

[he creation of 2 Council task foree to co=ordinate all action taken by Council in respect of
hrothels in the area;

The development of 4 Draft Local Environmental Plan that would prohibat the ase of
premises for the purpose of prostitution or soliciting lor prostitution in residential arcas
where related activities would result in unreasonalbe disturbance to the amenity of the
neighbourhood, and that would make such other provisions for the control and regulation af
such premises in other areas as the Council thought necessany:

lkaison with the Department of Attorney-General and Justice during the preparation of the
dralt plan;

Council's making a submission to the Select Commitiee of the Legislative Assembly
Enguinng into prostiutbion,

In response to the Ombudsman’s report the Council declined 1o carry out the recommendation
to prepare a Local Environmental Plan 1o protect the amenity of people in the residential arcas of Kings
Cross and Darlinghurst or to create a task foree of its staff 1o police illegal brothels. Counal maintained
that there was no prospective successful purpose in pursuing that course of action. In view of the
Council’s response the Ombudsman made a report to Parliament in November 1983, saying he believed
that Couneil’s attilude was a partial abdication of its responsibilities to residents.

At the end of 1984 a special sub-committes of the Council was set up 1o consider the problems of
prostitution. The sub-committee has prepared a Draft Local Environmental Plan which recommends
that brathels be restricted to those zones in which commercial premises are permissible, with the
exception of certain business zones such as neighbourheod business rones. Yevelopment for the
purposes of prostitution will require the Council’s consent. The Diraft Plan has yet to be adopied by the

Council.

The Council's proposals are similar to those introduced in Melbourne, where the Melbourne
Metropolitan Planning Scheme Ordinance was amended to allow brothels to be established in certain
rones, with Councils consent. The objective of the amendment is to protect the amenity of residential
and reserved living zones by requiring a buffer of at least 40 metres between the zones and the site of a
hrothel, The Melbourne Metropolitan Board of Works also allowed one year for existing brothels to
obtain a permit from the Council. The legislation allows the Council to close down brothels which do

not have a planning permit.

Tﬁmﬁtlwu Ty Councll in taking action on Ombudsmin's
rrcoimenendaEkon [l by residents in Daslngbars and Kings Cros
il prostifutes werr taking over their Buck lanes.
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The North Sydney Council has prepared a Draft Local Environmental Plan which is concerned
with prohibiting prostitution where there s unreasonable disturbance to a neighbourhood, This Draft
Plan was adopted by the Council in 1983 and subnitied to the Department of Environment and
Planming for certification, The Department is waiting for the release of the report of the Select
Committee of the Legistative Assembly enguiry into prostitution before issuing a certificate for the
plan, It is expected that the repont of this Committee will be released in late 1985,

The Ombudsman’s report 1o Parliament also questioned the role of the New South Wales Police
Foree in assisting the Sydney City Council to take action to prevent the illegal operation of brothels.,
The repon s ted that there was a lack of co-operation by the police in responding Lo requests by the
Council for affidavit evidence of the operation of premises as a brothel and the identity of the owners of
premises. This information is required if the Council is to commence injunclion proceedings.

The matter has been the subject of continuing correspondence between this Office, the Minister
for Police and the City Council, and it now a[:;igcan that procedures for Police to assist the Couneil’s
solicitars have been improved. The Couneil officers or the Council solicitor can contact the officer in
charge of the Vice Squad, who will make an application under the Disorderly Houses Act if sufTicient
evidence s available,

The Minister for Police has also informed this Ofhice that the Commissioner for Police will keep
the matter under close review,

3. Innisfallen Casile

As mentioned in last year’s Annual Report, the Ombudsman asked the Heritage Council
whether it proposed 10 make a preservation order over Innisfallen Casile, and thereby give the owner
some rights of ohjection under the Heritage Act,

_ The Hemtage Council has now made an Imerim Conservation Order over the whole of the
building and its 3000 square metre site.

The complainant now has a right of ebjection 1o the Minister, who could then appoint a person
te held an inguiry into the sbjection,

The Oifice of the Ombudsman bas now ended 12 invalvement in this matter,

A5, Depariment of Molor Trensport; Role of Taxi Co-operatives in Allocation of Taxi Plates

The annuoal reports for 198283 and 198384 noted thiat the Ombadsman hid been critical of the
role of taxi co-operatives in controlling entry into the taxi industry and had suggested that the
Department of Motor Transport change the procedure for determining eligibility in order to make them
fair and equitable,

The poinits rased by the Ombudsman were included i a review of the structure of the taxi-cab
industry, in which the industry and the general public participated,

The Departments report following the review referred to the suggestions made by the
Ombudsman, The Minister for Transport is now considering proposalks for amending the legislation.

36. Hermitage Reserve — Sydney Harbour National Park

The Sydney Harbour National Park has been of continwed snterest to this Office, Asstated in the
1983 84 Annual Report, Mr P Beggs, the original complainant, further complained that, following the
gazettal of the Reserveon %th March, 1984, the National Parks and Wildlife Service had not adeguately
maintained the Reserve. Mr Beggs made simultansous representations 1o the Minister for Planning and
Environment, who advised Mr Beggs that there was still an enormous amount of work to be done
before the long-neglected parkland could achieve s {ull potential, and that this work would be
undertaken as permitied by the priorties wathin which the Service must allocaie its available finencial
and staff resources.
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Two inspections by this Office showed that the track through the parkland had been improved,
and some encroachments removed,

Mr Beggs also compluined that the Maritime Services Board had not carmied out the Minster's
pramise of unimpeded public access to the Reserve and had considered building plans that constituted
encroachments on the are,

Preliminary enguiries showed that the Minisier had told Mr Beggs that he would ensure that an
encroaching wall would be breached at its in-shore end to provide unimpeded public access at beach
level, However, the promise was not carried oul because an adjoining owner had withdrawn an
application to provide access to this jetty; that application had prompted the Minister's promise in the
first place. The Board and the Service are now examining an aliernative proposal o provide access Lo
that owner’s jetty. In this connection, it is understood that both authorities are gving favourable
consideration 1o a proposal made by Mr Beggs. Under the circumstances, this Office took the view that
the Board should be given an opporiunity to give proper and adeguate consideration 1o that altermative
and that, an this stage, it would be premature and inappropriate for this (ifice 1o intervene.

Asto Mr Beggs’ objections concerning the building plans, the Board advised this Office that the
mutter wits fully dealt with by the Minister for Public Works and Ports. Mr Beggs was advised that,
under the circumstances, there was no utility a1 this stage in this Office re-investigating the matier.
Ministerial conduect is expressly excluded from investigation under the provisions o the New South
Wales Ombudsman Act. ( This is not necessarily the case in other countries of the world.)

Accordinghy, preliminary enguiries into Mr Beggs” complaints about both the Service and the
Board were discontinued,

17, Corporate Alfairs Commission: Registration of Business Names

More complaints have been made by people who disagree with decisions of the Corporate
Alfairs Commission about similar names on the Business Names Regisier. The registering of a business
name merely gains a licence to conduct o business under that nume for a specified time, but people come
to think that they “own™ the name. This is the cause of most dispules,

In determining whether a name is available for regisiration, the Commission has to decide
wmaong other things, whether a proposed name is likely 1o be confused with an existing registered name,
Checking for similar or identical names is still carrsed oul manually. At this stage errors occur, and the
subjective judgements of the Commission sometimes cause contention, Different individuats may well
arrive ol different conclusions about the similiarity of business names, but the Commission alone has the
responsibility for deciding whether a proposed name is available for registration; that decision, once
conlirmed by the Commission, can only be se1 asude by the Court,

The Commission is trying to minimise checking errors, and a compuier, planned for carly 1986,
should help. However, there may still be errors that cause inconvenience and financial loss lor the
wlfeceed parics.

This Office is concerned thit, where an “inadverient” registration has taken place, there can be
excessive delay before the status guo is restored, Both the person who first registered the name and the
person who registered a similar name have rights. The procedure for resolving problems attempis to be
fair, but involves long negotiation.

Two complaints provide examples of problems:

I. A company called X" was formed and the name registered. as required, in 1966, The
company was engaged in the motel business and commenced operating a modcl on the coast.
In 1983 another company, which operated 8 motor | approximately six miles away
Fromm “X™, changed its name to something very similar, “X Y, and this was duly regisiered.
Company *X™ wrote to the Commission on 11th November, 1983 complaining about the
situation which had arisen, and the Commission negotiated with the other company 1o give
up its name. The matter was finally resolved in April 1985, some seventeen months later,
when the second company again changed its name,

A firm traded as =A™ and built up a chain of outlets, which it later sold. A condition of sake
wiis that the present trading name could not be used. However, unbeknown to the firm, one
of the purchasers had applied to register the name “WAs™ (W being the suburb and the
previous trading name made plural), This name was accepted by the Commission and duly
registered. The firm complained in December 1983, The Commission said that it did not
intend to take any action, but that the firm could consider legal action of its own, After this
OHfice raised the matter, in March 1984, the Commission sought cancellation of the name,
Ihe process of negotiation was unsuccessful, and the similar name was cancelled in
February 1985, A new name was approved in April — some sixteen months later.

1=
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A person can take legal action for “passing off™, but this process is time consuming and
expensive, Computensation of the checking procedure may eliminate ereors. 11 not, other steps wll
have to be considered by the Commission 1o ensure that neither party in an “inadvertent” registration is
unduly inconvenignced or penalised

38. Building Overshadowing Hyde Park — Final Developments

The 1983/84 Annual Repori described investigations of the Height of Buildings Advisory
Committes and the Svdney City Council in their dealings with the proposed construction of o tall
building in Elizabeth Street, Sydney; this building would have overshadowed Hyde Park and created
adverse “wind tunnel” effects.

The results of those investigations were reported 1o Parliament. Following that report, the then
Attorney-General, the late Mr D, P Landa, sought legal advice and decided 1o ask the Land and
Environment Court to determine the validity of the decisions of the Height of Buildings Advisory
Commuttes and the Minister for Planning and Environment in connection with the butlding.

O 240k and 251th October, 1984 these isswees were considered by the Land and Environimeint
Court. His Honour Mr Justice Cripps found the purported resolutions of the Height of Buildings
Advisory Committee and the purported concurrence of the Minster (o be vidd  because the
Committee’s decision had been based on irrelevant and extranecus considerations. (Substantially the
same reaons on which the Ombudsman hid reached his view.) His Honour restrained any development
on the site based upon the purponed concurrence. No appeal was lodged against this judgement.

A w result of the DimBasdsman’s investigations, the building wes nededgrsed
i elimimate the problem of overshadowing of Hyde Fark,
This is an arelitecs perapective of b new building
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The Ombudsman made a second report to Parliament on this matter in order to bring members
of Parliament up to date. It was felt that this case highlighted the role of the Ombudsman as an
snstitution for the review of Government administrative action, If the Ombudsman had not investigated
this matter, it is almost certain that the proposed building would have been constructed pursuant to a
void approval. A recommendation in the Ombudsman’s report led 1o the issues being decided by the
Court. It is clearly in the public interest that issues of such imporiance (o the community as a whole
should come belore a count of law for determination rather than being buried in the files of the
burcaucracy.

In his report to Parliament, the Ombudsman d rew attention to the fact that the matter would not
have gone before the Court but for the actions of the Attorney-General of the day. This was truly a
decision in the highest traditions of Attorneys-General, and one which has been of benefit 1o the citizens
of Svdney,

3, Milk Sediment Testing in New South Wales

The Ombudsman’s investigation into milk sediment testing in New South Wales was reported
on in detatl inthe 1983 B4 Annual Report, Briefly, following a detailed investigation, the Ombudsman
found that the current practice employed by the NSW Dairy Corporation for Iesting the sediment
content of milk was too subjective, being based entirely upon visual assessments made by different
graders, Such a subjective 1es1 is apt 1o produce inconsistent and unreliable results, The Ombudsman
recommended that ficld trials being conducted by the Corporation into the vse of an electronic machine
called the Chroma Meter 1 should continue, If the trials showed the machine to be suitable. the
Chroma Meter should be promptly introduced. IT the machine proved unsuitable, an alternative, less
subjective test should be found and implemented.

Testing of the Chroma Mecter continued until April 1985, because of difficulties in locating
sulficient samples of defective milk for the trials. However, by April, almost 600 samples had been
satisfactorily tested, and the Corporation considered that the instrument had adequately demonstrated
its suitability for sediment testing. The Corporation decided 1o recommend this method of testing 10 the
NSW Dairy Industry Conference and the Minister for Agriculture as the approved test for sediment.

The guestion of the use of the Chroma Meter was considered by the Dairy Industry Conference
on Tth June, 1985, and the following resolution was passed:

That Conference does not agree at this poim of time to the introduction of the Chromameter
for establishing sediment test results except for their use by Corporation supervisory stafl 1o
establish and regulate conformity of flij]iEd standards between factones and that any
further application of the instrument be deferred pending the result of the DEA investigation
into the further usefulness of the sediment est at all for NSW.

Consequently, the Corporation expects considerable opposition from the dairy industry to the
intreduction of the Chroma Meter. The Corporation has decided 10 conduct a sympasiem o be
atended by representiatives of industry and recognised authorities on milk testing to consider all aspects
of the sediment test

40, Department of Consumer Affairs: Allegedly Dangerous Hose Attachmentis

The 198384 Annual Report noted that the responsible public authorities had not prevented the
sake of unapproved devices, operated by attachment 1o domestic water connections, to dispense
detergents, liquid ferilizers, and other chemicals,

The Sydney Water Board and other water supply authorities throughout the State consider the
unapproved devices to be a threat 1o the safety of the user, and 1o the public generally, because of the
potential danger of having harmlul chemicals drawn back into the water supply, and the pollution of
garden taps and hoses by such material,

The connection of these devices 1o the Sydney water supply, through a domestic attachment, is
prohibited and subject 1o a maximum penalty of $1000, plus §50 for each day of continued use.
However, this prohibition has not been made widely known and, more imponantly, the unapproved
devices continue Lo be sold 1o a largely unsuspecting public.,
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The problem has caused concern 1o water supply authorilies over a number of yeirs. Al the
publication of the Ombudsman’s 1983/ 84 Annual Report it was stll receiving attention by the Products
Safery Committee, following the setting aside of a recommendation made to the then Minister for
Consumer Affairs following a conference of experts held early in 1983 a the instigation of the
Obadsman.

The Ombudsman belicved prompt conclusion of the Commitiee’s deliberations to be clearly
necessary, but at the time this Annual Report was being compiled the matter remained unresolved.

41. NSW Division of Forensic Medicine — Non Retention of Blood Test Slides and Photographs

Messrs Brennan, Blair and Tipple, on behalf of Mr Michael and Mrs Lindy Chamberlain,
complained about the way in which the Division of Forensic Medicine, New South Wales Department
of Health, identified blood samples likely to be used in criminal trials. The complaint encompassed the
carrving out of scientific experiments or tests, the recording of those experiments or lesis and the
preservition of the evidence relating 10 those tests. A progress repon on the investigation appeiars as
[tem 13 in the 198384 Annual Report.

The Ombedsman’s investigation found that the Department did not keep test slides and plates of
blaod samples likely to be used in criminal trials, because this would kead 1o unnecessary waork and
require additional stafl, The complainints contended that all test plates (particulacly in criminal
matters) should be stained, dried and preserved as a permanent record, and that the lsboratory should
be equipped with photographic facilities 1o record all resulis,

The investigation by this Office included the collection of details of procedures in several
Australian and overseas forensic laboratories, an inspection and discussions at the South Australian
Forensic Science Centre, Adelaide, the appointment of an expert to assist the Ombudsman, and the
haolding of an inguiry under Section 19 of the Ombudsman ActL.

The Ombudsman concluded that the Department should have retained the test plates or the
<lides of the hlood stain tests carried out by the New South Wales Forensic Laboratory in the
Chamberlain case; the failure of the laboratory either to retain the test slides or to make photographs ol
them in the Chamberlain case prejudiced the defence and made 1 more difficult for the Coun to
ascertain the facts about the blood samples,

In his report, the Ombudsman made the following recommendations:

{i) That the Department develop criteria for the retention of hlood stain test plates and
slides and include in its laberatory manual both those criteria and steps (o be taken 1o
preserve and store the plates or shides,

(i} Additionally or aliernatively, that the Department introduce the practice of photo-
graphing blood stain test slides and provide the necessary facilities 1o enable this to he
done.

i) That a review take place as to the procedures which ought to be followed in relation 1o
the testing of anti sera received in the New South Wales Forensic Laboratory. These
procedures (including the records to be kept of the testing) should then be set out in the
laboratory manuil,

On 8th August, 1985 the Depuiy Premier and Minister for Health, the Hon . J, Mulock,
advised the Ombudsman that he had instructed the Depariment of Health to implement recommen-
dation (i) and that recommendation (i} had been implemented. The Minister said that recommen-
dation (it) concerning the introduction of the practice of photographing blood stain test shdes is Lo be
the subject of a research project within the Department so that its effectiveness and its usefulness in
coun cases may be tested,

On 16th October, 1985 the Minister tabled the Ombudsman’s report in Parliament. Although he
levelled some adverse comment at the Ombudsman’s reference to the Chamberlain trial, the
Oymbudsman’s report does not attempt 1o question the validity or finality of the court proceedings. The
report examined the Forensic Laboratory’s procedures and recommended that those procedures be
altered so that, in future, all matenal is avai.EmI.e for scientific scruting and examination, should the
need arise.

The Ombudsman is the only outside body who can make recommendations for change in
ad ministrative procedures, and follow up these recommendations, il necessary, by report 1o Parhament,
The Ombudsman is pleased that his recommendations have been accepted by the Depanment.



44

4. Misleading Advertising by Government Authorities: Slow Progress on Introduction of NSW
Trade Practices Legistation

The 198384 Annual Report cuthined an investigation into the conduet of the Land Commission
und the Department of Lamds concerning the sile of a block of land to a member of the puhblic, The
imvestigation found that the sdventisement, which described the land as a “high quality™ homesite, was
misleading.

The Ombudsman recommended in o repon 1o Parfiament that the Government should consider
the introduction of Tragde Practices legislaition toapply, among other things, 1o the sale of land and other
commercil transactions of Stute Government depaniments and authorities: the legistation would, as
lar as possible, give caitieens legal protection agiinst government authorities similar to thar which exisis
Agaanst privale corparations,

The Government accepled this recommendation and the Minister for Consumer AfTairs, the
Hon G. Paciullo, advised that he hoped by late 1984 10 seek Cabinet approval of a Fair Trading Act. to
mcorparate most of Pan Vand the relevant provisions of Part V1 of the Trade Practices Act; this would
be binding on the Crovwn,

The Ombudsman’s Cffice has followed up the proposed legislation, In April 1985 Mr Paciullo
advised that o working party comprising officers of each State’s consumer affairs authority and the
Commonwealth Attorney-General’s Department was developing uniform fuir trading legiskation, The
working party had prepared draft legislation lor discussion at a special meeting of Consumer Aflairs
Ministers at the end of May

T dute State Cabinet has not approved Fair Trading legislation. Some |5 months have passed
since the Premier publicly said;

| um taking this matter very serously, 1 have instructed the Consumer Affairs Minister, Mr
Pacuillo, 1o examing the ramifications of the recommendations from Mr Masterman. This
review is designed to see proposed legislation brought before Cubinet.

The Ombudsman will continue 10 monitor action taken s i consequence of his recommen-
daton, and will consider keeping Parliament informed by means of special report,

43, Sydney Harbour and Foreshores Management: Snail Pace Progress

In the [ast three Annual Repors the Ombudsman referred 1o a complaint which drew attention
1o the plethora of authorities concerned with the planning, management and control of Sydney
Harhour and its foreshores,

In the Ombudsman™ report of Seplember 1982 he recommended that the Minister for Ports
tafter eonsultation with the Minister for Planning and Environment) arrange for an imerdepartmental
review of the legislative and administrative framework for the plunning, management and contrel of
Svdney Harbour and its foreshores. In September 1984, the Minister for Public Works, the Hon L. J.
Brereton, agreed that a review of this kind was warranted. The Minister said that the review would be
part of a regional study by the Department of Environment and Planning, in association with the
relevant councils, government authorities and other interests. As a first step 4 regional cnvironmental
plan was 10 be prepared for the Parramaiia River,

~In Jume 1985, the Ombodsman asked the Ministers for Public Works and Planning and
Environment whether there had been progress with the regional study,

The Minister for Pablic Works replicd:

In my letter to you of 12th Seprember, 1984 1 advised that a study wis being undenaken by
the Department of Environment and Planning in connection with the development of a
Regional Environmeént Plan for the Parramatta River. 1 indicated that your recommen-
dation for review of the legislative and adminisirative controls affecting Sydney Harbour
could lave been made part of that study

Sinee that time, lurther consideration has been given to the matter by the Board and it would
seem that a preferabbe alternstive woltld be 1o Tormulate a Regonal Enviconmental Plan
specifically for Svdney Harbour,

Accordingly. the Board is pursuing the matter with the Department of Environment and
Planning with a view to the carliest possible formulation of such a Plan,
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The Minisier for Planning and Environment, the Hon R. J. Carr, recently informed the
Onbusd srman:

My colleague, the Hon L. 1. Brereton, Minister for Public Works and Ports, and Roads, and
| have agreed that the most effective way 1o rationalise the existing legisiative controls and
administrative responsibilities, would be by means of a Sydney Harbour Regional
Environmental Plan. The Maritime Services Board is 1o provide the necessary resources,
wnd o briel is currently being prepared by the Depariment in consultation with the Board,
with i view 1o the work proceeding before the end of the year.

Adver three years, the recommended review has not begun. There is no dispute that the review is
hadly necded,

44, Ex-gratia Payments

I his Tast two Annual Repors, the Ombudsiman has noted that, bodh overseas and in Australian
States and Territories, Ombudsmen commonly recommend thiat @ dcpﬂi‘h‘ll‘:llil or authority make an
ex-gratia payment o a complamant if the conduwcy of the department or autharity is lound 1o be wrong.

In April 1985 the Ombudsman made a special report 1o Parliament, outlining diflicultics which
have been encountered with the procedure avaitable for the making of ex-gratia payments, The report
was prompted largely by an investigation into the conduct of the Public Authorities Superannuation
Board. As a result of the investigation, the Ombudsman believed that it was fair and proper that the
Board make an ex-gratii payment to the complainant. The Board claoimed that it did not have legal
power to make the payment. Finalisation of the investigation was delayed for one year as a result of
begal uncertainty about the ex-gratia payment recommendation, Legal advice finally conlirmed that it
was nab within the legal capacity of the Board to make the payment recommended.

Other public authorities fall into the same category as the Board., This means that, il the
Ombudsman believes that he should recommend that an ex-gratia payment be made by such an
authority, it is necessary 1o examine the statutory powers of the authonty in relation to any particular
case, This requires the obtaining of legal advice which i costly and causes delay,

The Ombudsman's report to Parkiament concluded:

The gquestion of whether an authority ultimately accepts & recommendation of the
Ombudsman 15, of course, a matter to be determined by the authority sell, However, if an
authority accepts the Ombudsman’s recommendation that an ex-gratia payment be made.
the head of the authority should have the power to authorize and make the payment, The
current procedure for the making of ex-gratia payments is not satisfactory. It is not available
1o all public authoritics within the junsdiction of the Ombudsman, In the case of those
authorities outside the State Budget sector, there remains uncertainty which must be resolved
by costly begal advice on & case by case basis,

The Ombudsman considers that this matter should be placed bevond doubt by legislative
amendment and recommends that the Ombudsman Act be amended to include the following provision:

Motwithstanding any provision in any Act, where, following an investigation, the
Ombudsman recommends that a public authority make an ex-gratia payment 1o any person,
the head of that public authority has, by virtue of this section, power Lo authorize and make
the pavment.

45, Resumplions — Need to Increase Interest Hate

The previous annual report discussed an injustice in the rate of intcrest on outstanding amounis
of compensation in the first 12 months following resumption of land. The rate has remained at 4 per
cent per annum, when commercial rates are three or four times as high.

In a report of wrong conduct the Ombudsman found this rate of interest (o be grossly unfair Lo
citizens whose land is resumed. He recommended that the Government implement a recommendation
of the Inter-Departmental Committes on Land Acquisition Procedures which provided that:

Compensation should bear interest from the date of resumption at a rate of interest that 15
fair and reasonable in the contemporary CIrCUMsIanNces,
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Om 24th September, 1984 the Minister for Public Works, the Hon L. J. Brereton, advised that
further recommendations from the reconvened Land Acquisition Procedures Committee had been
referred to Cabinet,

At the tirme of this report, approximately one vear later, the interest rate remains 4 per cent per
ganum, The Minister for Public Works has been advised that legislative amendment may nol be
required to alter the inierest rate. Consequenily, on Sth September, 1985 Mr Brereton wrole Lo the
Treasurer in the following terms:

In the letter to the Ombudsman you say that the matter s one that will require legislative
change. | am advised that under Section | 26A(35) of the Public Works Act, 1912 you could by
n.;:tirﬁl-:niun published in the gazette specify a rate of interest in respect of the first 12 months
after acquisition.

I share the view of the Ombudsman that an interest rate of 4% per annum 5 nof Tair and
reasonable in current circumstances. | should be grateful if you would in exercise of the
powers given 1o you by Section 126A(5) gazette a rate which in your opinion is reasonable in
respect of the first 12 months after acquisition.

Hopefully, one way or the other, remedial action is not far off,

46. Forestry Commission: Environmental Impact Statements

Logging opérations in NSW have, over the years, attracted much political and media anention
and have been strongly opposed by some sections of the community, The Ombudsman has received
three complaints this vear alleging that the Forestry Commussion failed to properly consider the effiect
of logging upon the environment.

Two of the complaints concerned the decision of the Commission to log that part of the Nullum
State Forest known as Blackbutt Platcan. While logeing had not been commenced at the ume the
complaints were received, the road intended 1o service the logging operation had been constructed. The
complainants alleged that the environment would be significantly affecied by the propased logging and
by the construction of the road.

The Forestry Commission carried out an “environmental survey™ prior to commencing work on
the road, but decided that an Environmental Impact Statement was not warranted.

Section 112(1) of the Environmental Planning and Assessment Act states:

A determining authority shall not make a final decision to undenake, or to approve of the
undertaking of, an activity of a prescribed kind or an activity that is likely 1o significantly
affect the environment unless —

{a) the determining authority has obtained, examined and considered an environmental
impact statement in respect of that activity ...

The Ombudsman commenced to investigate the alleged failure of the Forestry Commission to
comply with the provisions of Section 112 prior to the construction of the Nevasae Road, which was
intended o service the proposed logging operation in Blackburt,

During the investigation one of the mhn;PHJnanu said that the Premier had given her an
undenaking that no logging would commence before an Environmental Impact Statement had been
prepared. 1t was also said that the Director of the Department of Environment and Planning had visited
the area and had advised his Minister that the proposed logging and the construction of the road access
would have a significant effect on the environment, that an Environmental Impact Statement
should have been prepared before road building began. The Minister, the Hon R. ). Carr,
communicated his Director's views to the Premier and to the Minister for Natural Resources, who is
responsible for the Forestry Commission.

The Ombudsman considered the investigation to be & matter of public interest, but he was
precluded by the secrecy provisions of the Ombudsman Act from releasing information to individuals
and organisations with a genuine interest in the matter. The Ombudsman therefore made a report to
Parliament. setting out the progress of his investigation. This report wis made public in April 1983,
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O 26th April, 1985 the Secretary of the Premier’s Department, Mr G, Gleeson wrote to the
Crmbudsman:

“Mr Wran wishes me 1o advise that [ollowing consultation with the Minister for Natural
Resources it has been decided by the Minister that no logging is to take place within the next
4-5 years,

It has also been decided that logging will not commence without the Minister's approval and
in addition the Mimster had nstructed the Forestry Commission that prior to the
commencement of logging an environmental impact statement is to be prepared.”

The Ombudsman’s investigation 15 continuing.

Enquiries have also been made about another complaint against the Forestry Commission over
the proposal to construct a road and to log in another State Forest, The complanant aflleged that the
Commusston had failed 1o consider the need for an Environmental Impact Statement in proposing to
extend logging and provide acoess to the operation,

At the heart of these complainis hies the question whether, even though there be some not
insignificant immediate effect on the environment as a result of logging operations, the Forestry
Commission may unilaterally decide not to prepare an E.1.5. or go through the procedures of Part V of
the Act because it believes the overall effects are not adverse in the long run. The validity of this
approach no doubt will need to be scrutinised during the continuing investigations.

47. Stafl

The current office-bearers are:

Ombudsman . G, Masterman, CLC.
Deputy Ombudsman Dr Brian Jinks
Assistant Ombudsman J. Pinnock

During 1984/ 85 the staff of the Office of the Ombudsman increased by one 1o 59 (excluding the
three statutory officers). An additional position of Executive Assistant (Police) at Grade 6 level was
created to assist directly the Ombudsman in the new police complaint reinvestigation Tunclion entrusted
to the Office by the Novernber 1983 amendments to the Police Regulation { Allegations of Misconduct)
Act,

The Exccutive Assistant (Police) Grade 7/8, Penny Pether, was appointed scon afier the
amendments first took effect. She has proved to be of very high calibre and has carried an enormaous
work load in the difficult first period of operation of the new police complaints system. Eventually, the
work load was such as 1o require another person to assist her. Even with some temporary assistance,
unreasonable delays were being experienced. Accordingly, approval for an additional position of
Executive Assistant at Grade 6 level was sought, as was necessary from both Premier’s Department and
ihe Public Service Board. The position was approved on the understanding that it would not be
oceupied before 15t July, 1985 and that the cost would be met from the already notified 1985] 86 bud et
allocation. The position was advertised both within and outside the Public Service and Michelle
MecAuslan, an Associate to a Federal Court Judge, was appointed. She took up duty on 15t July, 1983,

The former Executive Officer, Penny Melzon, left the Office to go to the Public Service Board.
The position was advertised both within and outside the Public Service. Mr David Brogan, formerly an
Investigation Officer with the Office, has recently been appointed 1o the position,

The Office employed a number of temporary Investigation Officers again this year to handle
peaks in the work of the Office, The ability of the Office to employ temporary assistance, although
directly related to the availability of funds, has proved to be essential for the efficient and effective
operation of the Office, Tem Investigation {Officers during the period have been Jane Deamer,
Jane Oakeshott, Claudia Douglas, Kieran Pehm, Anthony Lennon and Alice Mantel. The
Ombudsman is most grateful for their assistance.

48. Investigation OfMicer Recruitment: Limited Term Appointments and Secondmenis

The policy of limited term appointments of investigation officers continues 1o atiract very
ialented people to the Office and to serve the public well. Nine of the 18 civilian Investigation Officers
have now been appointed under the new system. Six of these have been appointed from outside the
public service under Section 80 of the Public Service Act and three from within by way of secondment
under Section 75 of the Public Service Act.
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The positions of Investigation Officer are advertised widely both within and ouiside the Public
Service, A recent advertisement has attracted over 50 applicants of whom 26 are being interviewed.

The system allows for officers of high calibre who wish to extend their three year period and
remain in the Office to be able 1o do so but for no longer than a Turther period of two years, Indeed
Helen Mueller, one of the first appointees under the new system, has requested and has been granted an
exiension of two vears.

Druring the year the use by the Ombudsman of the provisions of Scctions 75 and 80 was the
?ﬁ:[ of unsuccessful legal challenge by the NSW Public Service Association. This is further discussed

the topie “Industrial Relations™,

49, Long Serving Investigation Orificers: Atiempis to Assist Lateral Mobility

The consequence of Investigation Officers remaining in the Office for indefinite periods has been
the subpn:-t of comment in previous Annual Reports. The particular nature of the investigation of
citizens’ complaints against government authorities and public servants and the need for lateral
mobility of long serving officers had besn formally raised with the Chairman of the Public Service
Board in April 1984, The Ombudsman suggested the Board “nominate suitable officers to haisg with
this Offfice on strategies for developing a programme for lateral mobility in the interests both of long
serving stafl of this Office and of the Public Service in general ™, Discussions did 1ake place but were not
initially successful. Indeed, in his last Annual Report the Ombudsman felt obliged to say that “without
in any way doubting the bona fides and the good will of the Board officers involved, the whole exercise
has been quite fruitless. Indeed it has raised expectations only to diminish them™.

Events of the past |2 months have been somewhat more encouraging. Three of the long serving
Investigation Officers have been relocated to other Public Service depariments, Oine officer has secured
a permanent position in the Department of Youth and Community Services. Two other officers have
taken up six-month secondments; one with the Department of Environment and Planming and the
other with the Department of Health, The first two of these three changes appear Lo have been assisted
by direct initiatives from officers of the Public Service Board, whose personal help is much appreciated.

Excellent reports have been received about the performance of Mr W, C. Hayes, the officer
seconded to the Department of Environment and Planning. The Depariment's Head of Administration
has indicated informally that Mr Hayes, in the short time he has been with the Department, has become
an invaluable officer. The Department 15, at the moment, making efforts to secure for Mr Hayes a
permanent position within the Department, However, a final decision on the maticr has not vet been
made,

Excellent reports have also been received about the performance of Ms H. Hurwitz, the officer
seconded 1o the Department of Health. Ms Hurwitz has been assisting the Department with the
investigation into Chelmsford Private Hospital and the Depariment has indicated that Helen “has been
of considerable assistance™ in that regard. Indeed, the Department has sought a six-month extension of
the secondment. At the time the secondment was being negotiated, the Department of Health gave an
undertaking to use its best endeavours to secure a suitable permanent position for Ms Hurwatz within
the Department bul as yet this has not eventuated.

Two ather long serving investigation officers have recently had discussions with the Public
Service Board with a view to assistance towards relocation. Surprisingly however, it scems that there is
little the Board is prepared or able to do at the present time to assist long serving Ombudsman
Investigation Officers in achiving caresr paths in other departments,

Part of the problem, in the Ombudsman’s view, is that ]nvmmnn Officers get little or no
opportunity at the Office for supervisory experience; this tells against ( in applying for advertised
promotienal or even lateral positions, 1115 sometimes also sus tr.d that other authorities might
Ombudsman personnel as having developed too independént patterns of thought. Whatever the
reasons, good officers feel rapped and tend to become stale. Positive steps are needed to assist lateral
mohility, which ought not be merely a theoretical goal.
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50. Industrial Relations

The Ombuedsman’s policy of appointing Investigation Officers for limited terms initially of up 1o
three years under Section 75 and 76 or Section 80 of the Public Service Act has continued 1o be the
subject of litigation in the NSW Industnal Commussion. For reasons discussed in earlier Annual
Reports, this policy was approved by Premier’s Department and the Public Service Board. The Public
Service Association opposes this policy and in January 1984 commenced proceedings under Section
254 of the Industrial Arbitration Act. Ultimately the Industrial Commission decided that the dispute in
the form im which it was commenced could not be maintained and, if the Association wished to take the
matter further, a fresh dispute application or award application would have to be lodged.

On Mth November 1984 the Association commenced fresh proceedings in the Industrial
Commission by way of notice of motion, The notice sought orders that the Public Service Board cease
to allow, approve of or sanction the filling of positions of Investigation Officer on a term basis, that the
Public Service Board cease to follow a general policy of approving on a regular basis the employment of
temporary employees as Investigation Officers and that the Public Service Board be required to ensure
than advertisements for vacancies of Investigation Officer did not restrict the scope of applications 1o

temporary appoiniments,

The Public Service Board took the view that, given the provisions of Section 65A of the Public
Service Act, the Industrial Commission had no jurisdiction to deal with the Notice of Maotion, The
relevant parts of Section 65A are in the following terms:-

(1} Theappointment or failure 1o appoint a person Lo a vacant position in the Public Service, or
any matter, question or dispute relating thereto, is not an industrial matter for the purposes
aof the Industnal Arbitration Act, 1940,

{2) Subsection (1) applies whether or not any person has been appointed 1o the vacant position.

{3 Without affecting the Government and Related Employees Appeal Tribunal Act, 1980, no
proceedings, whether for an order in the nature of prohibition, certioran or mandamus or
lor a declaration or injunction or for any other relief, shall lie in respect of -

fa) ...
(b} ...

ic} the appointment or failure to appoint a person to a position in the Public Service, the
entitiement or non-entitlkement of a person to be so appointed or the validity or
imvalidity of any such appointment.

The matter was listed before Hig Honour Mr Justice Watson on Tth December, 1984 and Tth
February, 1985, His Honour decided that, because of the importance of the issues raised, the
jurisdiction question should be removed to the Commission in Count Session, The matter was listed for
hcannfeh:fm the Commission in Court Sesston on 3rd June, 1985 before their Honours Fisher 1.
( President) and Cahill and Watson JJ. The Board briefed Mr Chester Porter, .C., and Mr P Menzies
1o put its argument with customary clarity and persuasiveness.

In a reserved decision handed down on [8th July, 1985 the application of the Public Service
Asgociation was dismissed on the basis that Section 65A clearly ousted the jurisdiction of the
Commission, The Commission said in part:

“The award which the Association seeks relates to the appointment of a person or persons to
vacant positions in the Public Service. Perhaps more specifically categorised it is directed at
the “failure™ of the Board 10 appoint” in 2 way which accords with the Board s general or
normal policy. But however it may be regarded, it must be set against the plain words of
Section 65A(1), which are that the “appointment or failure 1o appoint . .. or any matter,
%umunn or dispute relating thereto, 1s not an industrial matter for the purposes of the

ndustrial Arbitration Act™. Those plain words must surely be construed as taking the order
or award sought out of the purview of the tribunals under the fdresirial Arbitration Aet,

We also consider that Section 65A 15 a provision obviously drafied with Section 8 of the
Public Service Act well in mind, Section B provides:

Eﬂhﬁﬂum expressly provided, nothing in this Act affects the Industrial Arbitration

It seems obvious Lo usthat Section 65A, in terms, “affects the Industrial Arbitrarion Aei, and
we are satisfied, in the light of Section 65A(1) in particular, that the answer to the guestion
argued 15 that there 18 no jurisdiction to entertain the application of the Association in this
case,™
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The decision of the Commission appears to have brought the litigation 1o an end,

Industrial policy and strategy 15 one entirely for the Association and its constituent branches,
However, the Ombudsman hopes that, ot least on one front, the Association may give consideration (o
whether it can fruitfully assist those of its able Investigation Officer members at the Office of the
Ombuedsman who, after excellent service there, Teel trapped in those positions — not becasse of their
lack of ability, but because, necessanily, they have had linle or no supervisory expersence and there are
virtually no promotional positions in the Office of the Ombudsman. The development of career paths
for such officers in other pars of the public service would seem a desirable objective of both
management and union.

51. The Public Service Board and the Ombudsman

The Ombudsman, both in this country and overseas, is traditionally independent from the
bureaucracy which he or she investigates and is respensible 1o Parhament. Before 24th February, 1984
the Office of the NSW Ombudsman was a sub-deparniment of the Premicr’s Diepariment. In February
1984 the Office was made a separate administrative unit and the Ombudsrman was given departmental
head status. Although achieving independence from the Premier’s Department, the Office remains
subject to the NSW Public Service Act. With the exception of the Ombudsman, Deputy Ombudsman
and Assistant Ombudsman, all staff in the Office are public servants, In most other states of Australia
(Victoria, Queensland, Western Australia and Tasmania) staffl are not public servants,

In his previous Annual Report the Ombudsman indicated that he had an open mind as to
whether the Office would operate more efficiently if his staff were placed outside the Public Service, In
theory, the NSW Office of the Ombudsman ought 1o be totally outside the Public Service Act and any
centrol by the Board, However, provided the Public Service Board continued 10 recognise the
Ombudsman's traditional need for independence and his responsibility to Parliament, the efficiency of
the Office need not be impeded. The most serious impediment to the efficiency of the Office of the
Ombudsman currently resulting from the application of the provisions of the Public Service Act and
the control of the Board is discussed in the next wopic,

During the year an officer of the Public Service Board {who prefers to be nameless — at least ill1.
an Ombudsman’s Annual Report!) mexiumel.;,' helpful in initial attempts 1o break the deadlock in
securing lateral mobility for long serving Investigation Officers. Senior Officers of the Board have
readily assisted the Ombudsman by sitting on selection committees for positions in the Office and
lending their unigque experience in this are

Under Section &1 of the Public Service Act, the Public Service Board is the deemed employer for
the purposes of any proceedings relating to officers or temporary employees before the Indusirial
Commussion, In November 1984 the Public Service Association commenced proceedings in the
Industrial Commission seeking orders that the Public Service Board cease the practice of filling
positions of Investigation Officers on a short term basis. The procesdings were conducted by the Public
Service Board competently and efficiently and the Ombudsman is most grateful 1o Mr Rod Mormson
and Mr Emie Schrat of the Industrial Relations Division of the Board for their efforts and their
selection of highly competent counsel to argue the case, Ultimately the application by the Public Service
Association was dismissed (see topic 500,

In order to implement certain initiatives contained in the equal employment opportunity
ma ment plan, restructuring has begun of the records section in the Office. Discussions have taken
plm':i:m this Office and the Public Service Board and the Ombudsman 15 indebied 1o the
assistance provided by Mr Geoll Corrigan in dealing with this matter, The restructure, at the time of
wriling this repor, has not been completed but it should be finalised in the near future.

52, Public Service Board Restrictions Impair Ombodsman’s Efficiency: Typists and Stenographers

One of the most irksome and potentially damaging restrictions imposed :ipcn the efficiency of
the Office as a resuli of its being subject to the Public Service Act is the tying o stenographers’ and
typists’ pay scales to Public Service rates. These have an extremely low base, and provide for measured
escalation up 1o a maximum of $17,951 after 1.2 pears in the public service. The signing-on rate has fallen
far below market rates paid in the private sector. Highly competent and expenienced stenographers
cannot be recruited to the Ombudsman's Office other than at the base level equivalent to their age. This
is ludicrous. Length of service in the Public Service, 1o say the least, is not the only way of measur-
ing efficiency; it should not be the sole or major basis of assessing an appropriate reward for work.
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Further, no matier how competent or efficient, a stenographer or typist already in the New South Wales
Public Service cannod achieve a more rapid increase in pay, of be paid at a higher rate. This has led 1o the
loss of a number of valuable and efficient staff, who found that the remuneration available to them in
the private sector was very much greater than that which the Ombudsman could offer. and thar e
remain in the Public Serviee toek on the character of an act of charity. Efficient staff who remain are
carning much less than the quality of their work would bring them outside the Office. In addition, i
becomes very difficult to train and encourage junior typists and stenographers 1o produce work of a
high standard when there is no financial advantage 1o be gained if they do.

Public Service rates of pay for mmgmﬁhr.rs and typists in New South Wales has fallen
embarrassingly far behind private sector wages, This leads 1o loss of good staff and difficulty in finding
suitable replacements for them, Indeed, stenographers are presently virtually unprocurable, The
Ombudsman understands that some vacancies advertised at the Public Service Board for stenographers
have remained unfilled for up to twelve months.

This is beginning to impinge on the efficiency of the Ombudsman’s Office, where a high volume
of correspondence and the production of kengthy and detaibed reports demand support staff of high
calibre. Unless the current restrictions are lifted, the situation can only deteriorate.

The Accord, at least at the present, would stand in the way of increasing rates of pay for public
service stenographers and I;prw.. However, there appears 1o be no logical reason why skilled and
efficient s1aff cannot be paid a1 the top of the current scabe, simply because they have not served twelve
years in the Public Service.

Similarly, releasing the Ombudsman from the fetters of the Public Service Act would enable him
to remunerate stafl appropriately without, apparently. threatening the Accord. The Queensiand
g:m budsman, for exampie, has the right to and does pay typing and stenographic staff at above Public

rvice rales,

53, Treasury and the Ombudsman

The 198485 budget allocation to the Office of the Ombudsman was lower than the amount
sought. However, as indscated in the Ombudsman’s previous annual report, Treasury had given an
assurance that if, as the financial year progressed, the reductions caused problems, an application for
supplementation of the budget could be made.

The need for supplementation became apparent by December 1984 and in January 1985 &
formal application was made. The principal area of concern related to the salaries of seconded police
officers emploved in the office. Durinabd he course of preliminary discussions with the then
Commissioner of Police, Mr Cec Abbott, about the rank of police officers to be seconded to this Office,
the Commissioner suggesied that the Ombudsman should accept five Inspectors and five Sergeants first
class, The proposal would have cost, at that time, in the vicinity of $517,000 per annum. Ultimately. on
the basis of his assessment of individual applicants, the Ombudsman decided 1o employ two inspectors,
three sergeants first class, one sergeant second class, two sergeants third class, and two senior
constables. The total cost at that time for these ten officers was approaximately 3315,000, substantially
less than would have been incurred had the suggestion made by the then Commissioner of Police been
adopted, It was understood, however, that these ranks would not remain immutable, thal some
promotions were likely and that replacements might not be made at the same rank but on an individual
assessment by the Ombudsman, Two promotions occurred in September 1984, resulting in an increased
cost 1o this Office of around 515,000,

The other main area of expenditure requiring supplementation was that in relation to leave on
retirement and resignation. Two officers retired and one officer resigned; this resulied in a need for
supplementation of 555,000,

Expenditure over-runs in these and some other smaller items could not be foreseen and were
unavoidable, Treasury had no hesitation in granting supplementation.

Some other individual items did exceed the individual allocation for that item. The
Appropriation At recognises the possibility of this occurring and specifically provides for an
application to be made to the Treasurer seeking permission to transfer funds from items which are
underex 1o items where over expenditures occur. Such an application wis made (o the Treasurer
by the Ombudsman in respect of six particular items. Trcasunfusav: permission for funds to be
transferred on the understanding that over expenditure would be fully offset by savings on other items.
This was complied with and at the end of the financial vear the Office was able to report to Treasury that
total expenditure had not exceeded the overall, sup ted allocation,
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The major increasing item of expenditure in the Office budget is directly related to the imporiant
new police complaints initative introduced by the Government in November 1983, The number of
complaints against police officers is increasing, reinvestigations of police complaints are often complex
and time consuming and the Ombuedsman has had to seek approval to increase the staff number of the
Office by one to cnable the appointment of an additional Executive Assistant (Police) at grade 6 level.
The creation of the position was approved, but on the condition that the cost be met from the 1985/ 86
budget allocation.

In the early part of 1985 the Ombudsman had submitted forward estimates for the financial year
ending 30th June, 1985, In March 985 the Ombudsman received a regueest from the Secretary of the
Premier’s Depariment to submit revised estimates to achieve a cut of 0.7% on the [984/83
appropriatien. In May 1985 further correspondence was received [rom the Secretary of the Premicr's
Department advising that the ceiling for the Office of the Ombudsman was determined at 2.4 million
dollars, That represented a cut of 368,000 from the amount the Ombudsman had determined was a
reasonable estimate of funds required for the office to function properly during 1984/85,

Accordingly, the Ombudsman wrote to the Treasury indicating that he would make every effon
to live within the budget allocation. Should funds allocated prove insufficicnt the Ombudsman believes
that he should decline more local government complaints if curtailment of the service provided by the
(MTice becomes necessary because, firsly, this is an area where dissatisfied complainants Can express
their views to their local aldermen and, uliimately, through the ballot box; E’Eﬁ]l‘bdl_}!. the Minister for
Local Government, even where lindings of wrong conduct are made by this Office after extensive
investigations, does not have any power to sec that recommendations made by the Office are
implkemented.

Advice has been received from Treasury confirming the figure of $32.4 million; §52,000 his also
been provided 1o cover the cost of increases in awards and agreements and 512,000 for the purchase and
installation of new computer facilities. It may well be that the Office will not be adversely affected by the
expenditure reductions. However, should this prove not 1o be the case the matter will be raised with the
Treasurer and, ultimately, the services of the Office may have to be partly curtailed.

The Treasury officers with whom the Ombudsman and his Executive Officer have come into
contact (and m.fl.in:ulmlﬂ.I Mr John Hogg) have been unfailingly helpiul in explaining current Treasury
palicies and their application 1o the Office of the Ombudsman.

54. Publicity

A reading of the item “Secrecy — still a problem™ may lead one 1o believe that the Office of the
Ombudsman either receives or is able Lo penerate very little publicity concerning i1s work and functions.
Although precluded by the secrecy provisions of the Act from making public comment on
investigations being conducted, the Office has maintained a high profile in the press and community
through the production of pamphlets, posters and press releases which have, in turn, resulted in wide
media coverage.

Three new posters and another new brochure have been designed and are ready for printing. The
sters, which are aimed at providing information about the Office to ethnic groups in the community,
ve been designed by Robert Skinner whose orange and blue poster “The Ombudsman — a real

safeguard” has proved very successful. Care has been taken in the preparation of the new posters to
provide a message in a variety of languapges that effectively conveys the concepl and functions of
“Ombudsman®, a word with no equivalent translation in many languages. The Office aims to release
multi-lingual posters in all major community languages and the first three, in Arabic, Chinese and
Italian, will be produced before the end of 1985,

Complaints from prisoners comprise a large, specialised area of investigation. In order 1o
Ermrid: prisoners with a better understanding of the kinds of matters this Office is able to look into, a
ure, designed by Maggie Beech, has been prepared for distribution in New South Wales prisons.

The cover design is reproduced in this report.

In early November 1985, the first edition of the “Ombudsmans Office Newsletter™ will be
distributed 10 government departments, local councils, schools, community centres, Members of
Parliament, libraries and other outlets. The newsletter will be published at regular intervals and the first
edition includes an ariicle on how to approach depariments and other authorities hefore making &
complaint to the Ombudsman.
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_ Publicity appears in many forms. One of the more unusual (but none-the-less very effective)
pheces of information about the Office appeared in "Strectwize” Comics No. 4, published by the Rediern
Legal Centre, "Streetwize” aims to provide practical kegal information in casy to read comic format to
young people. “How to complain to the Ombuedsman™ is reproduced in this repon,

Previous Annual Reports have referred to the considerable publicity generated for the Office by
the distribution of media releases, but the 1983 /84 report noted that *Greater elfectiveness in this realm
[ press covernge] is inhibited by the secrecy Pm\risl-nm of the Ombudsman Act”, The basic problem with
press releases and public commenn is that, in effect, the Ombudsman is not able 1o publicly describe the
terms of a complaint or comment on investigations. Therefore, when media representatives contact this
Oiffice for information or clarification of a story they have somehow m to obtain, they must be
informed that the (ffice can neither conflirm nor deny the existence of an mvestigation.

. This situation often resulis in stories appearing in the media which, through no fault of the
Journabst concerned, contain some inaccuracies. The Crown Solicitor has advised that, in this
situation, “a simple denial by the Ombudsman of the truth of some public stalement purpering to state
facts about the subject matter of a complaint, would not appear to me 10 amount to a disclosure of
information. A refutation by you of the statements made . ., if couched simply as a denial .. and a
revelation that the investigation (had or had not concluded) would not appear to me to infringe the
section™

It 15 in this context that many of the media relcases are distributed. Releases, which are generally
taken up by the media in a very responsible fashion, are also distributed when reports, including the
Annual Report, are tabled in Parliament. A selection of newspaper clippings appears in this report.
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55, Community Information Programmes in Country Areas
During 1984, 85 offcers visited the following places:

®  Hunter Yalkey/Central Coast - Maitland, Mewcastle,
Toukley, Gosford

®  North West Marrabri, Walgeit,
Moree

® Ceniral West - Parkes, Orange,
Bathurss

DHTicers contacted co-ordinators of local community information centres, arranged times and
dates 1o interview members of the public, and arranpged suitably-timed publicity. Paid advertisements
were placed in ocal news rs, press releases were distributed and there was a generous amount of
coverage by the media, In additron, talk-back radio proved 1o be a particularly wseful Torum for
describing how the Ombudsman’s Office deals with typical complaints.

Omice again the officers involved received enthusiastic co-operation from paid and volunieer
community workers and from members of the media, Their assistance greatly contributed to the success
of these visits. Over 200 people were interviewed during these three visits, Visits to the Grafton)
Lismore Murwillumbah and Mewcastle! Goslord areas hove been arranged for the coming year,

56, Expert Assistance

Section 23 of the Ombudsman Act provides that, “In an investigation under this Act, the
Ombudsman may, with the consent of the Minister, engage the services of anv person {or the purpose of
gelling expert assistance™.

Experi assistance has been oblaned on three occastons in the last twelve months amd the
Ombudsman would like 10 express his thanks to and respect for the excellent quality of assistance
provided by the following people:

® D Graham Fleet, Senior Lecturer, School of Food Scence and Technology, University of
New South Wales. Dr Fleet provided expert assistance in the area of monitoning and
supervision of large scale food preparation in New South Wales.

®  Professor B, Warren of the De mient of Anstomical Pathology, Prince Henry Hospatal,
Professor Warren assisted the Ombudsman in an investigation concerning the idennification
of blood samples “htlﬁl o be used in criminal trials including the carrying out of scientific
experiments or tests, the recording of those expenments or iests and the preservation of the
evidence relating to those 1ests,

®  Mr Michael Fearnside MB MS (Syd) FRACS, visiting Neurosurgeon, Westmead Hospital,
religving Meurosurgeon, Blacktown Hospital, relieving Neurosurgeon, Repatriation Hos-
pital Concord, Clinical Tutor in Neurosurgery (University of Svdney). Dr Fearnside's
assistance was regquested inan investigation where expert medical knowbed pe was requered.

The Ombudsman also appreciates the ready congurrence given by the Premeer, as relevant
Minister, to the retention by the Ombudsman of these distinguished experts.

57. Satisfied and Dissatisfied Complainants

It has been gratifying to note dunng the year thal many complainanis wiile [0 expres
appreciation for the work of the Office, particularly where an investigation his clarified long-standing
problems or irritations with public authorities or where, in the cise of preliminery enguires, probiems
thit ssemed otherwise insurmountiable have been easily resolved, Naturally, there are some people
whose attitwdes 1o the Offece are nod so Tavoursble. What follows are some excerpts lrom letiers of both
satiaficd and dissatisfied complainants,

Satisfied complainants:

This investigation was my first dealing with yvour Office. 1 was most impressed by the
efficiency of the investigation and in panicular with the conscicntious, professional and
impartal approach of your Investigation Officer, Mr G. Walsh. 1 maust say that at all times
he was readily available and most approachable,
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—  Whilst your enquiries have revealed that the Council is within its rights and accordingly my
complaint is unfounded, your advice at least provides me with an assurance that the Council
wis nod charging rates uufair]iThu with which vour officers dealt with this matterisa
credit to your Office and the stall themselves. | only hope that other Government
Departments will some day achicve the same efficiency and effectiveness as your OATice.

From a prisoner — The Ombudsman’s Office has done very well for me and | am grateful
for your assistance. | will battle on myself about the reasons for my transfer. 1 feel that
whatever can be done from here in this situation, 11 be able to achieve mysell.

I must say your Department has done an excellent job. 1 wish | had written 1o vou earlier.

1 would like to ket you know how impressed 1 am with the cool, efficient manner in which the
case was handled by your Office and for the satisfactory outcome.

Many thanks for your letter and the investigative work that must have gone on, | really
appreciate everything that your Office has done. . . and am delighted 10 think that Justice
can be done for the “little person™ in this world. Signed. “one very happy citizen”,

Drue to extensive travelling [ regret not writing before toex my thanks for your good
offices in obtaining redress and repayment of 0525 parking fine. Although only avery small
matter, it is nice 10 know that one has recourse 1o your Office.

Dissatisfied complainants:

Where the Investigating Officer declined 1o carry out an investigation — “What did the
investigator fear? Maybe the publicity. Publicity does not scare me. No sir. 1 do not wani
your Office to take any action. | will never ever trouble you again.”

Suffice it to say, that your Office was established 1o investigate all complaints against
Government Departments. Therefore it would appear that your duties are not being carried
ot as intended.

What is the point in having an Ombudsman, if his officers are not going to take the time Lo
Fully investigate & complainy, get full details from the complainant, take an impartial point
of view in the matter and then get on with it, without fear or favour, regardless of the
COnsequenees?

Ihe Ombudsman’s discretion 1o decline or discontinue complaints and the reasons for the
exercise of this discretion are discussed in topic 13 above. When a complainant expresses dissatisfaction
with a decision 1o decline investigation, the matter is considered again in the light of any new
information or reasoning but the decision is nol necessanly changed.

58, Need to Make Ombudsman’s Statistics More Meaningful

In the course of preparing this Annual Report and in discussions with some other Ombudsmen,
it has become apparent that an aMempt must be made to make Ombudsman’s statistics maore
meaningful. In one sense, the number of complainis received (whether written as required by the New
South Wales Ombudsman Act, or oral as in some other jurisdictions) while in some way indicative of
community perceptions and dissatisTaction does not provide an entirely uscful barometer of the work of
the Office. Nor do traditional categories of complaints, such as “resolved”, “sustained”, or “not
sustained ™.

In concept and in terms of the New South Wales Ombudsman Act (and indeed many other local
and overseas Ombudsmen Acts) the Office of the Ombuedsman is essentially an investigative agency (the
words “resolved™ or “conciliated ™, or anything like them, do not a in the Ombudsman Act). Yet
given the time consuming and skilled nature of investigative work, there is a definite limit to the number
of full or completed investigations involving detailed reporting that even the most abic investigation
officer can manage. In the present Ombudsman’s expenience, the completion cach year of 15-20
investigations, each involving a detailed report, represents a high workload for a dedicated officer.
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In total office terms, approximately 160 detailed written reports of investigation were completed
during the year by a generally efficient team of investigation officers. In the light of over 5,000
complaints this means a not insignificant amount of the resources had to be devoted to a process which
might be described as *filtering”™. Complainants need, and have the right, to be told the grounds on
which their complaints are outside jurisdiction or are not thought to warrant investigation. Not
infrequently detailed preliminary enguiries often need 1o be made before it can be seen that a complaint
does not raise even a prima (acie case of wrong conduct on the pant of the authority the subject of
complaint. Sometimes again, the initial corresponrdence by the Ombudsman 1o the public authority
lends to the matier being taken up in some higher echelons of the authority and for this reason or
otherwise the complaint is “resolved”™, (Even when this does happen, an Ombudsman occasionally
should still investigate, particularly where the incident the subject of complaint may be symplomatic of
i more general or mone deep-seated problem. )

Ultimately then, and with a great deal of effort, the particular Ombudsman's Offece i left with
the necessarily limited number of complaints or own motion inguiries that can be fully investigated with
the available resources. The Ombudsman considers that existing statistics do not convey an adeguate
picture of the balance of work in the Office. In the interest of accuracy and external evaluation, it is
proposed 1o devole more eflon during the course of the vear 10 developing simple statistical 1ables
which it is hoped will assist in giving & more meaningful impression of the work of the Office. The
subject is also on the agenda for the next meeting of Australasian Ombudsmen and joint discussion of
the problems involved will no doubt assist all,

59, Equal Employment Opportunity in the Offee of the Ombudsman

Like other Mew South Wales government agencies, the Office of the Ombudsman was required
to develop a management plan to achicve equal emplovment opportunity. The New South Wales
-:.Hls:;cﬂl.ﬁ;r;ﬂ?‘l;ﬁa;mn Act provides that the management plan had to be prepared and implemented by

1 loebeT, A

On 8th May, 1984 the Director of Equal Opportunity in Public Employment was asked 1o advise
the Office about its obligations under the Anti-Discrimination Act and to provide guidelines to help in
formulating & management plan. The Director replied that the Premier had asked all government
departments and authorities to co-operate in a resurvey in March 1985; in her view, the most productive
way of the Ombudsman’s (Mfice to proceed would be to wait for the resurvey, The Director also
suggested that the Office should review its personnel practices belore the resurvey,

The review of personnel practices was completed and the Office participated in the resurvey in
March 1985, The management plan has been prepared and forwarded to the Director of Egual
Opportunity in Public Employment on 151 October, 1985, Pars of the plan had, prior to 1st ﬂct:;lbnn
been implemented, To give clencal assistants in the (ffice a carcer structure with the possibility of
advancement. a restructure of the Records section of the Office was commenced, In addition, typing
stall have been encouraged 10 act in clerical positions within the Office to enuble them to gain clerical
skills to enhance their opportunitics for promotion,

Quite apart from the Ombudsman’s legal obligations under the Anti-Discrimination Act, a
number of other sieps were taken prior Lo the formulation of the management plan to ensure egual
employment opportunity within the Office. Investigation Officers are at Grade 7/8 feurrent salary
range 529,578 to $32,695), They are senior officers in Public Service terms. As at 30th June, 1985 the
CHTice employed twenty investigation officers. Eighteen were emploved in established positions, ten of
whom were women, A further two, one male and one lemale, were employved on u purely temporary
basis, Overall, of the twenty investigation officers employed, eleven were women. The Office also had
ten police officers seconded from the police force of whom two were females.

To provide a grievance mechanism for dealing with any complaints of sexual harassment tha
might be made, the Ombudsman introduced a temporary grievance system pending the establishment
of a permanent grievance system under the management plan. Two officers, onc mile and one female,
have been nominated as persons to whom complaints of sexual harassment can be made or from whom
advice can be sought about dealing with sexual harassment. These two people have direct acoess 1o the
Ombudsman to discuss these matters if thought necessary. In addition, all officers have been made
aware of sexuil harassment as an employment and industrial ssue and have been provided with helpful
and relevant Lilerature.

o In terms of stalf development. the Ombudsman has encouraged non-investigation staff,
principally interviewing stall, to become more closely involved in investigations and, indeed, has
approved those officers being allocated their own investigation fikes for which they ure fully responsible,
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&0, Performanee Messirement and the Office of the Ombodsman

In its seventh report in August 1983 the Public Accounts Commitice of the Parliament
examined the accountability of statutory authoritics in New South Wales and noted the imporance of
performance measures and indicators in determining whether organisations had achieved their aims.
The Public Accounts Comminee later reported on performance review practices in government
departments and authorities in its fifteenth report in June 1985, In the litter report the Public Accounts
Committee recommended. among other things, that depanments and authorities shoukd:

|- Cominually review performance.

2. Develop and maintain measurable objectives which reflect the aims of relevant kegislation
and government policies,

1, Drerive performance measure 1o determine whether objectives are being achieved.
4. Publish external objectives and key performance measunes in annual reports,

In its seventh repert the Public Accounts Committee noted that the private sector is often
thought 1o have profit as an easy measure of performance (even though it is one of a number of factors
considered by corporations), and that measurement in the public seetor is usually considered difficult.
The Commiltee repart continued:

“For public sector organizations, profit cannot be the sole concern. The range, quality, access
amd cost of service are more often the focus of attention, Performance may not be directly
and casily measured, 1 this is the case, indicators rather than measures may only be
possible.”

It has also been pointed out that, within the public sector itsell, some activities are more easily
measured than others: kilometres of road built, or the number of treatments at a clinic are much easicr
to quantify than the policy advice given 1o a Minister. There is also need to disti uish between
efficiency and effectiveness: there is lintle point in being the very best producer of widgets il no one wants
them,

In u chapter on management accountability n its fifieenth report, the Public Accounts
Committee outhned factors to be considered in setiing objectives and measuring performance, and the
concomitant need for an effective management information system. It also noted that the recent
introduction of programme budgeting had prompled organisations to define objectives more clearly.
(nher things being equal, one could expect a relatively small organisation such as the Office of the
Ombudsman to do this more readily than @ lasge department. Even so, there are broader considerations
for all public sector organisations when considering objectives: it isimportant that o jectives reflect the
intentions and strateges of the Parlinment and the government, and the expectations of the public
generally. Clearly, the objectives adopted, and the measures assessing their altainment, must b more
than a set of long-accepted practices — a kind of lowest common denominator.

The broad function of the Office of the Ombudsman is clear and consistent from the legislation
of Parliament, to the speeches of political leaders, to letters and other communications from tl‘::dpuhiic
it is 10 investigate citizens” complaints abowt the public burcaucracy. This had been recognized in the
programme for the budget of the Office of the Ombudsman, Within that function, objectives have to be
set Lor various kinds of investigations, some of which differ markedly in their procedures and in the
clicntele to be served. The categories are already recognized in the Office™ Annual Reports as
investigations involving departments and authorities, local government councils, COTTECLIVE BETVICES
and police. The main procedural differcnces arise in handling, and in some cases re-investigating.
complaints against police. Within each category, investigation or re-investigation can have different
outcomes; these have been recognized in the classification of complaints, authority by authority, in the
detailed statistical appendices 10 each Annual Report.

The efficiency of the Office, in simple terms of outputs and inputs, can be generally assessed from
the fact that the numbers of complaints dealt with increased at a faster rate than stafl and other
resources, particularly in the early 1980s, However, staff numbers were increased substantially in 1984
to carry out new tasks in the re-investigation of certain complaints against police. Those re-
i.n;._-re-s.ug.'ninm are usually more complex and protracted than almest any other work undertaken by the
Chfface.

Measuring the effectivness of the Office is, of course, complex. Here again, there has been an
imporiant chunge in recent years, For some seven years after its establishment, the Office classified
compliints as “sustained ™, even though there had been no reports of wrong cenduct written on the great
majority of the matters, despite the express terms of Section 26 of the Ombudsman Act. In 1981 it was
determined that any “sustained” finding — or finding of wrong conduct, as it is wermed in the
Ombudsman Act — required that a repert had 1o be prepared, considered by the responsible Minister,
and so-on, according to the provisions of Sections 24, 25 and 26 of the Ombudsman Act. The former
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“sustained " finding (the term s not used in the Ombuadsman Act) seems 1o have been treated rather
more lightly than the finding of wrong conduct provided in the Act. In recent vears there have been
fewer findings of wrong conduct than there onee wene “sustained *, but each requires considerihle work
and i treated seriously and with care, Even so, repons of wrong conduct have increased in number in
recent vears,

The effectivensss of the Office could not be gauged merely from the number of wrong conduct
reports prepared. The notion of effectiveness is likely to vary considerably among different people. An
investigation offecer might consider that a wrong conduct repont resulting in a change in departmental
procedure was the true mark of success and effectiveness, even though the change would be unknown to
the public (und, as s sometimes the case, might have no impact a all on the person who made the
complaint}, The process of investigating, drafting and reporting can last for months, can require periods
of intense concentrition and can lead 1o an adversarial situation than creates tension and strain, By
contrast, s singhe phone call sometimes breaks a kind of communications log-jam: the public authorty
responds swiftly, the complainant is openly pleased, and the investigation officer can enjoy & moment of
guiet satisfaction. According to public expectations, the lter was undoubiedly the more elfective
activity, even though it required very little exertion, In fact, the largest group of complainanis to thank
the Ofce or individual investigators For their work refer 1o the fagt that "things started 1o happen as
so0n as the depariment | council | authority received the Ombudsman’s ketter™ (or words Lo that effect).
In many such instances, the mere existence of the Office can lead 1o action: how can effectivencss of that
kind be measured?

Despite these problems, attempts will be made during the forthcoming vear to develop a set of
performance indicators specific to the Oifice of the Ombudsman and the variows categories of its work,
One important reason why this attempt will be made is that it has been suggested by the Public
Accounts Committeg, an amporiant commitiee of 1the New South Wales Parlisment. Despie
opposition to of dilution of the proposals by senior New South Wales bureaucrats, the Ombudsman
believes, particulardy given the wraditional rolé of the Office of the Ombudsman as an agent of
Parliament, that 1t should senously explore the possibility of the setting of external objectives and
indicators of performandce for its own organisation, This task will need 1o be undertaken with a full
understanding that the Ombudsman’s Oifice is a small organization already under some steain, and
staffed by some of the best and most dedicated public officers in the State — impatient to get on with
their immediate task of investigating citizens” complainis against government agencics,

6l. Function of Ombudsman Investigation ({ficers

Although many people bringing complainis about public authorities to the atention of the
Office of the Ombudsman expect the Ombudsman himsell 10 deal with their problem, it s the
Investigation Officers who have most contact with complainanis,

When a complaint is reccived two decisions must be made. First, it must be determined whether
or mod it i within the jurisdiction of the Office 1o deal with the matter, and second, even il thes criterion is
satisfied, it must be decided whether the complaint is one which justifies the expenditure of the time and
resources of the Odfice to investigate, With over 3,000 written complaints coming in every vear, this
latter consideration is not alwavs properly understood by people whose complaints have been declined
for this reason.

Under present practice, in most cases the Deputy Ombudsman makes the initial decision
whether a complaint should be referred 1o an Investigation Officer or be declined immediately. If the
decision is the former, the complaint is handed to an Investigation Officer who then makes initial
contagt with the complainant and whe wsually carries out preliminary enguiries and determines
whether the complaint should be made the subject of formal investigation, This involves the
rpﬂt_Fpﬂ.fa'li-nn and service of a formal notice under 100 16 of the Ombudsman Act signed by that

BOET.

There are 28 established investigation officer positions within the Office, 10 of which are flled by
seconded police officers whose special area of responsibility is the investigation of police complaints.
The IE other Investigation Officers deal with complaints of all kinds concerning New South Wales
governmeni departments, statutory authonties, local councils, and the firs stage of police complaimis.
Currently, Investigation Officers are being recruited on a temporary basis pursuant 1o Sections 75, 76 or
B0 of the Public e Act. As noted elsewhere in this Report, it is the philosophy of the present
Ombudsman, supported by the Public Service Board and Premier’s Department, that Investigation
OMTicers should be emploved in this capacity for terms of up 1o 3-5 vears, but certinly for no longer than
5 years,
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lnvestigation Officers come from a vaniety of backgrounds, including law, town planning,
journalism and soctal work. This combination of skills is extremely useful in an office where the range
of complaints is so vast, as well as ensuring a flexibility of approach in handling complaints.

Pursuant to the Ombudsman Act, Investigation Officers work under delegation from the
Ombudsman in the carrying out of thetr investigations and i is imperative that officers are, and are seen
10 be, impartial and independent. They are free toexercise initiative in condsctin inv-:;ul;igalinns within
the constraints of the Ombudsman Act and established office procedures, which provide a system of
controls and checks.

It is the Investigation Officer’s responsibility 1o ensure that both the complanant and the
authority concerned are given every opportunity to present all necessary information. Following a
complaint about the conduct of one investigation, the following provision wis added to the Office
Procedures Manual:

|. Criticism has been made recently of the procedures said 1o have been adopted by this Office
in the investigation of complainis which involve the conduct of an individual or a number of
individuals {e.g. a committee) who may have been associated with the conduct of a public
body (Le. department, university, local council, etc.) which is the primary subject of
complaint, (Hereafter referred to as “individual (s™.) Such criticism has been along the lines
of a failure in some cases by this Office to afford such individual s, at an early stage, an
opportunity to comment on allegations made about them by complainants.

2. {a) In future, the following procedures are mandatory unless, in a particular case, |
expressly agree 1o departure from them:

(1) Where the complaint received by this Office identifies individual (s, a copy of the
complaint is to be sént 1o such individual /s seeking comment on the complainant’s
allegations. This should be done at the same time that comments are being sought
from the head of the public authority,

(i1} Where, during the course of preliminary enguiry or investigasion, the identity i
extablished of individual s to whom the complaing relates, the action set out in (i)
should be taken at the earliest practicable opportunity

Where the a:’&tjnal l.‘.un‘l!'ll.aint received from the complainant does not rase the
issue of the individual /s’ alleged conduct and this has arisen purely as a result of
enquiry or investigation by this Office, the alleged conduct on which comment 15
sought should be clearly delineated in the letter sent by the Investigation Officer,

{b) In both situations, the Investigation OHTicer, as well as seeking commenis, should ask
relevant questions of the individual s involved in the same way and ideally at the same

time as questions are asked of the head or secretary of the body,

1. Of course, additionally, once a decision is made to investigate alleged conduct of @ body,
consideration should be given as to whether individuals are so closely involved with the
conduct that they should be specifically named as public authoritics in the Section 16 notice
when they will automatically receive such notice in accordance with existing procedures and
the Ombudsman Act. Even where individuals are not made public authorities the subject of
investigation but they could reasonably believe that criticism of the body is criticism of
them, steps should be taken to give them the opportunity before the draft report stage o

participate in the investigation.

4. The purpose of the above procedure is to acquaint the individual (s concerned with the
allegations made about them and to afford them an opportunity to make comments or
submissions in rebuttal at a tme earlier than will occur following distribution of a drafi

report.

5. Should the cirumstances of a particular case lead an Investigation Officer 1o believe that the
approach ouilined above should not be adopied, the matter is to be referred to me
immediately for decision. Departure from the general policy set out above is not Lo occur
without my express consent.

This provision merely restated the practice followed by most Investigation Officers. However, in
view of the particular difficulty of ascertaning the views of the Committees or Boards whose members
sometimes have different views, it was thought desirable 1o make observance of the provision

obligatory.
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Under the Act, Investigation Officers have the right 1o seek out and ebtain information that may
not be voluntarily offered and, in discovering this information, unannounced visits to authorities are
sometimes made, Investigation Officers are not obliged (o obtain information only through the head of
an authority; they may interview any officer of an authority whom they believe can contnibute
information relevant to the subject of investigation, Site inspections ane carried owt where
correspondence either does not provide a clear picture of the relevant problem or where, for example,
there is an obvious conflict of fact or opinion between a complainant and an authority. Investigations
are, for the most part, conducted relatively informally with few constraints on communication, but
basic rules of fairness apply o all investigations. In particular, il the Investigation Officer reaches
provisional conclusions adverse to a pu authority following initial nvestigation of material
provided by acomplainant, the authornity and other interested persons, he or she prepares and submiis
1o the Ombudsman a document now called “Provisional Findings and Recommendations™, This
document is sent out to the complainant, public authority and any persons adversely criticised, inviting
comments and any further evidence. The provisional statement is sent oul either by the Ombudsman or
Deputy Ombudsman accompanied by a letter which is wsually 1n the following terms:

Tor Campleiriat

Your complaint about {name of authority).

I refer 1o your prévious correspondence with (name of Investigation Officer) concerning
vour complaint about (name of authority).

® [ erclose @ statement of provisomal findings and recoermmendations prepared by fname of
I::w;ﬁgqr:'pn Ew?rer}. The staternent has been prepared in confidence, for the purpose of
obtaining submissions or further evidence 1o be taken into account in the investigation.
When the submissions are received, [ wall consider whether there has been wrong conduct on
the part of the {name of authority), IT there is a finding of wrong conduwct, | will send a drafi
report to the Minister for

Before 1 decide whether to send a draft report to the Minister, | would appreciale any
comments you wash to make about the werms of the statement and would be pleased (o
receive such comments within twenty-one (21) days of the date of this keter.

Yours faithfully,
*  (Emphasis added)

To Authority

Complaint by {name of complainant)
Your reference:

This complaint has been the subject of investigation by this (fTice since (date).

*  The investigation has been carried out by (name of Invesiigation Officer) who has prepared a
sraterment of provisional findings and recommendations. statement has been prepared in
confidence, for the purpose of obtaining submissions or further evidence to be taken into
account in the investigation.

It s2ems to me fair and sensible that you be piven the opporiunily of commenting on the
accuracy of the matters set out in the statement and of stating your views aboul the
conclusions put forward for my adoption so that 1 can give these consideration before |
decide whether a drafi report should be sent to the responsible Minister,

Accordingly, | enclose a copy of the statement and would like to have any comments you see
it to make within twenty-one (21) days of the date of this letier, In the absence of a reply
within that time, | will consider whether a draft report should be forwarded to the Minisier,

It may be that you do not wish to make any comment other than that contained in{name of
author) letter of (date), which is the last letter on the file from . If this is the case,
please let me know as soon as possible.

Yours fathfully,
Encl.
* (Emphasis added).
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The Investigation Officer and the Ombudsman or Lhﬂmy Crmbuidsman, as the case may be,
consider the new material and the Ombudsman or Deputy Ombudsman then makes a final decizion on
the complaint.

In conformity with the above approach, it is usually the Investigation Officer handling the
investigation of a complaint who will recommend to the Ombudsman the holding of a Royal
Commission type { Section 19} inquiry, Given the pressures on the Ombudsman's time, the Investigation
Officer has 1o put his or her case for such a hearing persuasively and with personal vigour.

O rare occasions, in responding to statements of provisional findings and recommendations,
authorities have attacked the integrity and impartiality of the Investigation Officer concerned, rather
than question facts, conclusions and the substance of the statement of provisional findings. Accusations
such as this must be tuken seriously, but, in each case to date, the Ombudsman has found the mtitude of
the Investigation Officer to be fair and reasonable, and his or her integnty to be beyond critscism. In any
event, at the end of the investigation, it is the Ombudsman or Deputy Ombudsman who must make the
finatl decision that there has been wrong conduct on the part of an authority, Even then, in accordance
with the traditional concepis of the Ombudsman, that decision has no binding force and only has such
weight as the {acts and conclusions reasonably demonstrate.

SECTION B: OMBUDSMAN ACT, LOCAL GOVERNMENT
62, Council Employees not Covered by the Ombudsman Act: Need for Amendment

Oin the advice of senior counsel, the Ombudsman belbieves that employees of local councils do
not fall within the definition of “public authority™in the Ombudsman Act. Consequently, the conduct of
individual council employees cannot be the subject of complaint and direct investigation.

However, the Crown Seliciior s said to be of the view that employees of local councils are
“public authorities” under the Act and to have advised the Government accordingly. This difference of
opinion led to a stalemate and prompted the Ombudsman to make a special report Lo Parliament on st
April, 1985.

When the Ombudsman Act was amended to bring local councils under the Ombudsman’s
jurtsdiction, the parliamentary debates made it clear that the legislature, both Government and
Opposition, intended individual council employees to be brought within jursidiction. However, a
number of councils contended that their employees were nmguhii: authoritics under the Act, The
Ombudsman then obtained an opinion from Mr R, I3 Giles, Q.C., who advised that council employees
are not within the definition of "public authority™. That view was supported by wnitien opinions from
Mr . G. Barr, Solicitor for Sydney City Council, and from Mr M. H. Tobias, Q.C., whosc opinion was
obtained by the New South Wales Local Government and Shires Associations. The Ombudsman
agrees with their interpretation.

The Ombudsman asked the Premier to place the issue beyvond doubt by legislative amendment.
The Premier'’s Depariment responded thal no amendment appeared necessary,

The Ombudsman drew the following conclusions in his report o Parbament:

The Ombudsman believes that, in the public interest, the question of whether he is abie to
investigate citizens’ complainis about the conduct of individual employees and officers of
local government authorities should be resolved. 1t is undesirable in the public interest that
the Ombudsman, on the basis of advice that he has received, and which is Lo the same effect
as advice obtained from Senior Counsel for the Local Government and Shires Associations,
does not investigate complaints agunst council mﬁluf{m while the Government on the
advice that it has received is not prepared to amend the Act to conform with its stated policy
aims of including employees of councils within the scope of the Act.

The present unsatisfactory situation could be simply and effectively resolved by amending
Section 5 1gh) of the Act 1o read;

(gl any local government authority or employee of a local government authority ™
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As the matter stands, the Ombudsman is unable to investigate citizens’complaints about the
conduct of individual council employess. In some such cases the Ombudsman may
investigate the conduct of council as a corporate entity treating the complained of employee’s
conduct as conduct done for and on behall of the council, In some cincumstanses, this can
result in unfairness in that the council’s conduct if found be wrong in terms of the Act when in
fact, any wrong conduct involved was commitied entirely by acouncil employee of which the
council may have had no knowledge. In other cases, for example where it is alleped that a
council employee unknown to the council has not acted impartially by reason of some form
of inducement or otherwise it may be beyond the Ombudsman’s jurisdiction to investigate at
all

The Ombudsman’s report recommended that Parliament introduce an amendment to the
Ombudsman Act to add to the existing paragraph (gl) of section 5(1) the words:

“or employee of a local government body.™

The Atorney General was asked recently 1o include this amendment in the Statute Law
Revision Programme. The Ombudsman’s submission was forwarded on to the Premier. The Secretary
of the Premier’s Depariment wrote to the Ombudsman in the following terms:

The Premier has asked me to let you know that consideration is being given 1o & proposal o
amend 5.5 (1) to place bevond doubt the Ombudsman's power to investigate the conduct of
employees of local government authorities,

It is proposed that an appropriate amendment might be included with other proposed
amendments to the Ombudsman Act about which you have previously been informed.

63. Ombudsman Reports to the Minister for Local Government: Mere Waste Paper?

Since Ist July, 1982 the Office of the Ombudsman has sent numerous reports of wrong conduct
on the part of local government councils to the office of the Minister for Local Government, asking
whether the Minister wished to consult on the investigations, under the provisions of Section 25 of the
Ombudsman Act. According to the records of this Office, the Minister has sought a consultation on
only one of those reports of wrong conduct.

The main reason guessed at for this lack of consultation was noted in the 1982/83 Annual
Report of this Office: the Minister for Local Government has no general power 1o supervise or
“discipline™ Councils, or to instruct them to act on the recommendations contained in wrong conduct
reports. The Minister's final runder the Local Government Act is to dismiss a Council, and that is
ome that is excrcised rarely. Naone of the conduct so far found 1o be wrong by this Office would have been
hinted at the need to dismiss a local government council, Yet in some instances a pattern of complaints
against 4 certain council emerges: a significant number of ratepayers, joined often by community
groups and progress associations, seeks to draw the attention of this Office to what is said to be a pattern
of inefficiency or maladministration on the part of a council. However, the Ombudsman Act does not
envisage broad investigations. The Office of Local Government employs Inspeciors, but they have
limited resources and devote their attention to serious malters, notably where financial problems are
involved. The Minister has no general disciplinary function. Complainants sometimes sug-Ftﬂm local
government councils can, if they wish, virtually ignore community demands for efficiency and
accountability

Perhaps there is no suitable alternative: that is, the electors themselves have the responsibility for
ensuring that they elect representatives to councils who are capable of supervising the work of the
permanent staff and of responding to the reasonable wishes of ratepayers. If the citizens are not satisfied
with their choice, then they can make another at the next elections. Arguments that things are not so
simple in practice, and that local government councils should be supervised more closely, can turninto
arguments against the democratic system itself. It also seems that community groups can be strongly
op to intervention by State Government authoritics when they feel that their local councils are
acting in the interests of their neighbourhood. There is no simple answer to the problems posed by
[ess-than-cffickent and unresponsive government, at any bevel.
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It is often suggested that the problems of dealing with governments would be reduced if the
public enjoved greater access 1o official information and reports. For example, there 5 a
Commonwealth Freedom of Information Act, and similar legislation for New South Wales has been
mooted for several years, Correspondence and reports on local government councils from this Office
sometimes find their way nto the local press, in one form or another, but this Office is unable to
comment upon its relevant findings and recommendations, owing to the secrecy provisions of the
Ombudsman Act. If that part of the Act were amended, as has been requested on several occasions,
then the public would have a greater chance of learning more of the circumstances surrounding reports
of wrong conduct upon their councils. At present, they rarely receive more than the contradictory and
partial agcounts that are sometimes issued to the press by the complainant and the council, respectively
If the Ombudsman, too, could make an appropriate contribution, then the public would be likely 1o
gain a clearer understanding of what had transpired. As things stind, councils appear most reluctant to
table reports from this Office and have them as pan of the public record. And the copies that are sent 1o
the Dffice of the Minister for Local Government are, given the Minisier's limited role in this area, little
more than waste paper.

64. Drainage Problems: Current lssues

The Office has received further complaints about land-slip, Moeding and erosion caused by
stormwater runoff directed on 1o private property by various state and local government authorities.
Section 241 1) of the Local Government Act authorises councils 1o “make open, cleanse and keep open,
any ditch, gutter, tunnel, drain or watercourse, or lay any pipe™ through both public and private lands.
Similar powers allow such authorities as the Department of Main Roads and the State Rail Authorty
to collect stormwater which would otherwise flow within road or railway reserves and 1o discharge it on
to private land. Section 241(3) of the Local Government Act provides that claims for damages can be
made if an authority creates a nuisance o private property.

It appears that the authorities do not understand the powers they are exercising, One
commonly-held view is that the authority can discharge stormwater on to private land where there is a
natural depression. Some authorities befieve that this frees them from the need o acquire easements, 1o
build ditches or to lay pipes through land, but without damﬂgiIE private property in the process. This
view appears to derive from the judgment in Savage v Kempsey J:mfripmfg:{ﬂ.umrﬂ{ 1912) | L.G.R. 144,
where it was held that a council is entitled to carry into any natural watercourse such drainage as would
naturally flow there.

Stormwater flooding from the drains of public authorities raises two important issues: firstly,
whether an authority should terminate its stormwater drains in a depression within private property,
allowing stormwater to run where it may; secondly, where a natural watercourse exists, whether an
authority should continue to discharge stormwater into the watercourse when, as a result of
development in the area, the walercourse becomes inadequate o cope with the flow.

The Ombudsman believes that the case law on these issues is clear, In deflining a watercourss,
Barwick, C. 1., in Knezovic v Shire of Swan- Guiidford 118 C.LUR. 468, said:

“It must, in my opinion, essentially be a stream and be sharply distinguished from a mere
drain, or a drainage depression in the contours of the land which serves to relieve upperland
of excess water in times of major precipitation . . . & drainage depression will lack banks and &
bed in the proper sense of the terms, that is to say, identifiable margins of a continuous and
permanent siream.”

In Stevers v Bowral Municipal Cowncil, {unreported), Helsham, J. drawing upon the above
definition, found against the council because it had discharged stormwater from i road culverl on 1o
private land and had not established that a natural watercourse existed on the land. The courl
restrained the Council from continuing the nuisance, notwithstanding the considerable cost involved,

Dwring the year the Ombudsman found that Tumut Shire Council acted unreasonably when it
terminated its stormwater pipes on two properties and caused flooding. The Council said that the Local
Government Act allowed it to discharge stormwater on 1o a natural depression in the land. The
Ombudsman found that a natural watercourse did not exist on either property, and that Council was
not entitled 1o act as it had. He recommended that easements should be acquired through both
Fmﬂ-c.ﬁa?m that proper drains should be installed, The Council referred the Ombudsman’s report Lo
the Government Association, which, in view of the significant policy implications, is seeking
advice from counsel.
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On the problem of watercourses becoming overloaded, it was held in Rudd vs. Nornsby Shire
Comwncil (1975) 31 LGER.A. 120:

If by reason of the development of an area by permission of the local council and the
establishment by the council of a rosd and drainage system designed 10 serve the
development by collecting and concentrating the run-off from the area so as to discharge it
into @ watercourse the walercourse becomes madequate to cope with the flow and cawses
damage to and interference with the use and enjovment of land the council will be liable in
nuisance unless it can justily the nuisance on the ground that it hied statutory authonty to
create and misintain the munsance,

One complaint was that the amount of water flowing through Counail’s culvert had increased
substantially following approval of a subdivision upstream of the complainant’s property. The culvert
was designed 1o cater for more than a one-in-fifty-year flood, but the increased run-ofl causcd
overiopping al the entrance 1o the watercourse and fooding of the complainant’s property. After the
comphunt way investigated, Council improved the flow of the walercourse,

Several similar complaints are presently being investigated by this OfTice

i

Lef: For mine years this front garden and driveway of &
Peirirse b N ewoastie huve heen Nooding every time therne
leis Beeen comtimooms rein over & couphd of days. This
eompiaint bs carrently mnder investigagion.

The end resull of 8 culven dicharging wader miu-'prlrldl progeriy
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65. Ancient Subdivisions: “Port Stephens City™
I. Hisiory

Since 1981, the Department of Consumer Aflairs has, through its annual report, issued warnings
to intending purchasers of sub-divided land that is roned non-urban to carefully check future
development prospects with local coungils prior 10 purchase. According to the Depariment of
Enviranment and Planning, some 13 million such blocks exist in New South Wales. Many of these were
brought into existence by the entrepreneurial seal of Heru?' Halloran, who from the turn of the century
obtained subdivisional approval for several large tracts of land, including such areas as Stanwell Park,
Lake Mawarra, Jervis Bay and Queanbeyan, In the more ambitious of these projects, whole new cities

were envisaged.

Ome such project was “Port Stephens City™. Walter Burley Griffin designed it duning World War
1 and on-site work beganin 1918, About 3,000 blocks were sub-divided and land was made available for
large residential, commercial and municipal areas, Areasin the city were reserved for Federal and State
government offices, two railway stations and a rail-ferry interchange. Deep water port [acilities were
also planned.

While the plans were approved by the then Strowd Council in 1919, parcels of land were sold
piccemeal over the years, but large scale development of the site lapsed. In 1964 an interim development
order in the area, now called North Arm Cove, was brought into effect, which created a *village™ rone.
The city in fact beceme a small vacation and retirement village of 100 or so houses until in 1982, Porl
Stephens Sales Pty Ltd began selling the remaining subdivisional allotments. According to Council,
these allotments in maost cases do not conform o current planning requirements, bul were however,
aggressively marketed. Over 2800 subsequently were sold. As none of the blocks could, under current
local planning codes be built upon, the developers established a “fighting fund ™, raised from 2% of the
cost of each block to represent the purchasers® interests before the local Council. The Sydney based
principal in the firm of town planning and development consultants managing the estate was clected 1o
the local Council. In 1982, a BcpuﬂmMI of Environment and Planning position paper was présenled o
Council, The basic conclusion of the study was that major intensified non-rural development was not at
that time favoured in that section of the Shire of Great Lakes. In the 1982783 Annual Repon of the
Department of Consumer Affairs, the department concluded that:

.. owners of land at North Arm Cove will only be able to use the land for camping purposes
for quite some time into the future, They should note, however, that because of an
anticipated influx of campers, the Council has instituted a system of permits with particular
emphasis upon water supply, sanitation, waste disposal and protection of the environment,

Consideration of investment potential, however, must be carefully weighed against the time
which will elapse before the provision of services will become a viable proposition and the
high cost per lot of providing those services.

~ The Department of Environment and Planning is currently undertaking a comprehensive rural
environmental study of the position.

2. Building Blocks or an Expensive Camping Sie?

In 1984, the Ombudsman received a complaint from the North Arm Cove Village Association, who
claimed that the Great Lakes Shire Council had not been diligent in controlling its camping regulations
in the non-urban zone and had failed to act in seeking the removal of unauthorised structures built on
several blocks there. The purchasers of the blocks, not being able to build on the land were using them
as camping sites; but that was never the intention of the development. The village residents claimed tha
purchasers of blocks in the non-urban zone were, in effect, creating a shanty town, More particularly in
the holiday season, dogs were claimed to roam around the area uncontrolled, and tents and caravans
with annexes were wm on the blocks for periods of time in excess of the terms of Council's
camping policies. In addition, Tacilities existing for the removal of effluent and garbage were considered
inadeguate,
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The complainants were dissatisfied with Council’s response to their protests. Council initially
referred the residents’ claims to the developers' solicitors who denied any wrong doing on the part of the
landowners. For its part, the Council argued to the residents that the provisions of Section 248A of the
Local Government Act did not afford it sufficient power to act on any offending landholders. Legal
advice provided by Council to the Ombudsman supported its claim. The council, referring to Section
MAA of the Local Government Act, wrote 1o the residents in these terms:

=... you will appreciate that Council hes no right at kew 1o prevent the placement or
occupation of movesble dwellings, when they are positioned on private land for two
consecutive days only, provided all other provisions and requirements are complied with.
You will understand that this creates problems of enforcement at such times as Christmas,
New Year, Easter and during school holiday periods, when the actual number of camping
licenses isswed may be exceeded by actual camping sites.

Further, there are other inherent difficulties associated with the implementation and
enforcement of Section 288A of the Act regarding the permanent placement of moveable
dwellings on private property, which are currently under investigation with Council’s
Solcitors.”

An inspection by one of the Ombudsman's officers of the site confirmed that not all of the
offending structures were of a moveable nature and action could therefore be taken 10 seek demaolition
of such structieres under Section 3178 (1A) of the Act, As a result of further enguiries, Council agreed to
undertake asurvey of the area and appropriate notices of warning have now been sent Lo the offending
owners. Netwithstanding Council’s decision it had earlier been put to the Ombudsman that the
enforcement by Council of the relevant provisions of the Act against what it considered to be relatively
minor bresches was extremely costly in terms of the use of Council’s resources. In this respect, litigation
by the Council before the Land and Environment Court to obtain orders to remove certan “non
maoveable”™ structures on the cstate had not succeeded.

3 The tknbudiman 5 view

Clearly Council had been placed in an awkward position when secking to enforce relatively
minor provisions of the Local Government Act against people who, after all, are ratepayers of the
Council. This was a particular problem when the Council provided few services to the ratepayers in
guestion. The Ombudsman considered that in situations of this kind, arguably a failure of a public
authority to enforce, by the investment of a disproportionate amount of resources, relatively minor
restrictions, could not be considered o be wrong conduct in terms of the Ombudsman Act. However,
the Ombudsman is of the view that the problems experienced by the village residents will probably
become worse, The issues raised by this complaint are not isolated, and will be cvident wherever sales of
these old paper subdivisions continue to be allowed. Further, some form of government intervention is
called for 1o protect both prospective purchasers and owners of properties whose amenity 15 being
adversely aflected by the erection of buildings which do not conform to local planning codes.

. Disconnection of Electricity for Non-payment of Debt

Cnmfaim_r. have been received about the methods used by some County Councils 1o oblain
payment of disputed accounts which are not for the supply of electricity but rather for goods, extension
of supply or other services. These methods have taken the place of normal debt collection procedures.
For example;

1. Namod Falley Cowney Coneil

After a dispute about payment for the repair of a washing machine, Council disconnected the
complainant’s electricity. The complainant maintained that the repairman could not do the job because
he did not have all the necessary tools with him. Council contended that the complamnant was still liable
for travelling expenses and parts. For eighteen months Council made numerous attempts to oblain
payment. Council then said that, if payment was not received within 14 days, it would apply any
pavments for electricity towards the other debt, and il necessary disconnect WFEPl!I’ to force her o pay
The “goods and services™ account was reduced 1o “nil”™, the amount was trans erred 1o the electricity
account. and supply was disconnected for the arrears of 566,66,

Council neminated section 167, 172 and 512F of the local Government Act as the kegal guthonty
far its action. However. a legal opinion made available to this Office showed that these sections referred
only 1o situations where eleciriciny charges were in dispute,
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~ Council said that it had followed this procedure for many years and had often threatened 1o
dizconnect supply 1o force people 1o pay “goods and services™ accounts,

Councils eonduct was found to be wrong. It iter obtained legnl sdvice and issued a direction
thit supply was not to be disconnected to recover outstanding goods and services debis, Rather, civil
action should be tsken,

The Minister for Mineral Resources and Energy, who received a copy of the Ombudsman’s
report on this mater, said that e would bring it to the attention of all County Councils,

2 Southern Tablelands County Council

In this case the complainant disputed the amaunt required by Council to connect his electricity;
His contention was that the cost of supply to his neighbours was approximately 52,000 less as a result of
his contribution which was calculated at 35480, He wished (0 negotiate with Council, but was
threatened with disconnection of supply unless he paid the owistanding amount,

Councl later agreed that is had no power toissue such an ultimatum, and removed the reference
to disconnection of supply from its customer demand letter.

A Svdaney Cownny Comnedd

This dispute concerned relocation of electricity supply, not the supply of electracity as such,
Council threatened legal proceedings, and then disconnected supply 1t later sasd that the d isconnection
had been wrong. and that it was not Council’s policy to disconnect supply in such a situation. Under its
Act, Council probably has the power 1o disconnect supply for non-payment of debts incidental to the
supply of electricity. However, it undertook to use this power only for debts for electricity

_ In each of these cases the Councils agreed not to disconnect supply for debts for works or
services, If a County Council has the power 1o disconnect supply for non-payment of debts other than
Torelectricity, it has an obligation Lo use the power fairly and not as a means of coercion or intimidation,

67, Councils and the Dog Act

The Office of the Ombudsman receives numercus complaints about enforcement of the Dog
Act, The Act provides that a dog should not be ina public place, unless it is under the effective control of
acompetent person by means of an adeguate chain, cord or leash. Local councils and police officers can
begin prosecutions for this offence. The Act also provides that local councils should mainain dog
pounds. In practice, local councils are mainly responsible for enforcing the Dog Act.

Councils vary a good deal in their wallingness to enforce this Act, An Alderman of Mosman
Municpal Council complained recently that Council had in effect resolved not to enforee the Dog Act.
The Alderman asked:

“Is it proper conduct for the council to have a policy whereby it instructs its ordinance
inspectors nod 1o pick up dogs which are in a public place and not under the effective conteol
of some competent person, unless the dog is causing a nuisance? In other words. ¢an a
council have a policy of intentionally condoning particular illegal acts™

The Council claimed that the Ombudsman has no junsdiction to investigate alleged Tailures of
the Council to enforce the Dog Act. At his own expense, the Alderman obtained an opinion from
experienced, independent counsel that such guestions were within the scope of the Ombudsman Act.
The Council has been given the opportunity to submit a counter legal opinion before investigation is
commenced.

68. Diemial of Liability by Councils

The gencral investigation by this Office of the procedures adopted by local government
authorities for dealing with public lability insurance claims continued this year.

Cine pleasing development has been the mumber of Councils that have adopted the
recommended procedures circulated in June, 1983 by the Local Government and Shires Associations.
The procedures were developed as a resuli of discussions betwesn the Associaticns and this Office and
are set out below
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Regrettably, some Councils still resist giving claimants a briefl statement of reasons for the
rejection of their cluims. Some of this resistance appears to siem from the attitude of the Council’s
insurers, some of whom are obdurate in their belief that to give reasons, however brief, for rejecting a
claim, might weaken their position in the event of litigation. The Councils involved seem reluctant 1o
push the issue with their insurers and fall back 1o the position of being bound 1o act in the way their
INSUNSEs resguire,

This attitude on the part of both insurers and Councils is difficult to accept, given the number of
Councils that have agreed to see that claimants are given reasons for rejection of their claims. The
situation degenerates 1o the ludicrous where, asin the case of Gosford City Council, reasons are given (o
claimants where their claims are rejected by the council {under the excess provisions of its insurance
policy) but are not given where the claims are rejected by the insurer,

Randwick Municipal Council

The attitude of Randwick Municipal Council was the subject of adverse comment in last year's
report. [t was not prepared either 1o moenitor the progress of claims or to give claimants an adequate
statement of reasons [or denial of their claims. Councal felt that, in i"-'irr:s reasons or ensuring that is
insurer did 50, its contract with its insurer would be jeopardised and that even implementing a
monitoring procedure might prejudice Council’s interests,

In May, 1984 in a report 1o Parliament, the Ombudsman commented that Council's attitude was
intransigent.

It is pleasing, therefore, to report that Randwick Municipal Council has had change of heart.
Shortly before the Ombudsman made his repont to Parliament, this Office recerved a complaim about
the way in which an insurance claim had been dealt with by Couneil. The complaint was investigated,
and, in October, 1984 a report was made finding Council’s conduct 1o be wrong ¢n the basis that it had
failed 10 give or to ensune that its insurer gave reasons for the denial of the clam.

The report again recommended that Council adopt appropriate and acceptable procedures for
dealing with claims.

Some time elapsed, during which Council changed its insurer. Finally, in June, 1985, Coungil
informed this Office that, following discussions with its new insurer, it had implemented the
recommended procedures, Council's decision can only benefit those citizens who have cause o make a
public liahility insurance claim.



12

DEMIAL OF LIABILITY BY COUNMCILS
RESULTS ACHIEVED
{This Table includes results published in the 198283 and 1983/ 84 Annual Reporis)

COUMCIL PROC ET}I}R]::"L Tﬂ o
Acknowledge Monitor Ensure Claimant
Claims Processing MECeives reasons
il :lain} dmy

Albury Existed Introduced Introduced
Ashfield Existed Introduced Introduced
Auburm Irnresduced Existed Existed
Hallina Existed Introduced Introsduced
Bankstown Introduced Introduoed Introsduced
Barraba Existed Introduced Introduced
Baulkham Hills Existed Existed Exksted
Bluckiown Existed Existed Introduced
Broken Hill *Recommended *Recommended *Recommended
Burwood Existed Existed Introdueced
Coneord Existed Introeduced Tnrroduced
Drummoyne Existed Imroduced [ntroduced
Dumaresqg Existed Existed Introduced
Grafton Exisied Introduced [mtroduced
Cireater Tarce Existed Introduced Tntreduced
Girean Lakes Inroduced Introduced *Recommended
Hastin Introduced I ntrosdwced Existed
Homshby Existed Introduced Introduced
Humters Hill Imtroduced Imtroduced Introduced
llawarra County Existed Existed Introduced
Inverell Existed Introdusced Introduced
Kempsey Existed Introduced Introduced
K u-ring-gai Existed Existed Introduced
Lane Cowve Existed Existed [ntroduced
Lake Macquars Introduced Introduced [niroduced
Maitlanad Intraduced Introduced Imroduced
Munly Existed Existed Existed
Marrickville Introduced Introduced Introduced
Mudgee Existed Existed Introduced
M ambacca Introduced Existed Introduced
Mwepstle Existied Introduced Introduced
Marth Sydney Existed It rod uced Introduced
Morth West County Existed *Recommended *Recommended
Parramatia Existed Existed Introduced
Cueanbevan Introduced Introduced Introduced
Ryde Existed Existed Introduced
Suthedand Existed Introduced Introduced
Sydney Existed Existed Introduced

amworth Introduced Existed Introd uced
Warringah Existed Introduced Introduced
Willoughby Existed Existed Introduced
Wingecarnbes Existed Existed Introduced
Wollongong Existed Existed Introduced
Woallahra Existed Existed Introduced
Wyong Existed Introduced Introduced

*Recommended by this Office. Council's responss wwaited,

COUNCILS WHICH HAVE ADOPTED RECOMMENDED PROCEDURES FOLLOWING
CIRCULATION BY LOCAL GOVERENMENT AND SHIRES ASSOCIATIONS

Eurobodalla Shire Council

Junee Shire Council

Muswellbrook Shire Council
Prospect County Council

Scone Shire Council

Shellharbour Municipal Council
Southern Tablelands County Councl
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DENIAL OF LIABILITY BY COUNCILS
INVESTIGATIONS CURRENT

COUNCIL STAGE

_i::nquiﬁﬁ - Wrong Condust Report
me:ding_ in Progress

Armidabe
Bithurs

Bluse Mountains
Campbelliown
Canterbury
Coffs Harbour
Cowri
Fairfield
Grilgandra
Hawkeshury
Maclcan

Port Stephens
Rockdale
Tweed

Lrall

o
o

Mmoo

Waverley b4

Recommended Procedures for Claims Against Councils Invalving Insurers

When the claimant verbally contacts a council he or she should be sdvised 1o submil details of the
claim in writing Tor consideration by the council,

Upon n:uivir:F the formal claim, the council should immediately undertake a preliminary
imvestigation of the factual basis on which the claim s based, The Council shauld also immediately
acknowledge receipt of the claim to the claimant on a “without prejudice” basis and forward the
cluim 1o the approprice insurer. This advice of clamm shoald be accompanicd by or Tollowed by a
rr.pnrt_]t'n:rm the appropriate council office detailing the results of the mvestigation of the inciden by
Corncil,

The insurer upon receiving such claims information as is proveded and condueeting such further
investigation as may be necessary examines details of the claim circumstances, Having determined
its attitucie towards the claim the insurer should communicate this advice directly to the council
giving reasons for its decision cspecially if indemnity or liability is 10 be denied.

The council should request from (s insurers reasons for any delay in the processing of the claim and
should endeavour 1o ensure that the claim is Gnalised expeditious!y, The council should advise the
claimant of any reasons for delay

The counctl upon receiving advice from the msurer regarding its attitude or recommendations
regarding the claim shoubd adopt one of the following courses of mction:

@) Ifthe insurer acknowledges that a linbility exists to the claimant and also that indemnity will
be provided to the council under the policy, the council should inform the claimant by letter
that the martter has been reporied to the insurer and further that such insurer or its legal
advisers will shortly be in contact with the clammant on behall of the council,

(b} I the insurer acknowledges thit a lability may or dogs exist to the clamant but that indemnity
will not be provided to the council under the policy, the council should consult its own
solicitors 1o confirm whether a liability exisis 1o the claimant and further thar deninl of
indemnity by the insurer is justified.

Il couneils solicitors confirm that a leability exists o the clinmant and also that 1he counil 15
not entitled 1o indemnity wnder its liability policy the solicitors should be instructed Lo
negatiite settlement terms on behall of the councl,

However, if the council’s solicitars confirm that a lability exisis to the chinmant bast dispute the
insurer's contention that indemnity is not avaikable under the policy, the salicitors or insurance
brokers for the coungil should be instrected to attempt 1o resolve the matter of indemnily with
the insurer.
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{c} If the insurer contends that a Liability does not exist to the claimant and accordingly that
Iiall;iltlil}' should be denied, the claimant should be informed by letter from the council that
limhility 15 denied.

6. Assoon as a final decision has been made on the claim either the council or the insurer will advise
the claimant of the result and if liability is denied the reasons for such denial. 1t shall be the
responsibility of eouncil to ensure that this is done.

7. The foregoing procedures are in every case to be applied subject 1o any contrary provisions in the
particular insurance policy and subject 1o any contrary legal advice received by the council or the
INSLTET,

&%, Supgested Code of Conduct: Present Position

The Ombudsman’s Office continues to receive complaints which allege “conflict of interest™ by
members of Councils.

In April 1984 the Executives of the Local Government and Shires Associations invited Couneils
to adopt the following code of conduct to be read as supplementary to Section 30A of the Local
Crovernment Act:

5 :
| . Public Duty and Private Inierest

| (i) Your over-riding duty as a councillor is to the whale local community.

(i1} You have a special duty to your own constituents, including those who did not vote for
VO,

{iil} Whenever you have a privale or personal interest in any question which councillors
have to decide, you must not do anything to ket that interest influence your decision.

{iv) Do nothing as a councillor which you could not justify to the public.

{v) The reputation of your Council, and of your party if you belong to one, depends on
your ¢onduct and what the public believes about your conduct.

{vi) Itis not enough to avoid actual impropriety; you should at all times avoid any GCCASION
for suspicion or the appearance of improper conduct.

2. Disclosure of Pecuniary and Oiher Interesis

The law makes specific provision requiring vou to disclose pecuniary interests, direct and
indirect. You should also bear in mind that you have a duty to interpret the word “interest”
broadly so as to never give the impression you might be acting for personal motives.

As was mentioned in last years report, a number of Councils have adopied the code; others have
criticised it. Unfortunately, neither the Associations nor this Office are aware of how many or which
Councils have adopted the code. Nevertheless, it is known that the question of a code of conduct for
clected members of local government authorities has generated much discussion and debate within
local government.

During the year one member of a metropolitan Council contacted the Office for advice about
how he should behave when an issue invelving a non-profit organisation, of which he was a director,
came before Council. He was referred to the circular distributed by the Associations and, hopefully, was
assisted in overcoming what he perceived to be a conflict between his public duty and private interest.

The Local Government and Shires Associations are preparing a submission 1o the Minister for
Local Government, in conjunction with a review of the law relating to disclosure of pecuniary interests.
The Ombudsman understands that the submission will su amendments to the law to reflect the
positive approach inherent in the code of conduct supported by the Associations.

Developments in this matter will be watched with interest, In the meantime, the Ombudsman's
Office will continue to regard the code of conduct as representing a reasonable standard of behaviour
on the part of members of Councils.
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0. Inability of Councils to Approve Existing Buildings: Slow Progress Towards Legislation

The last three Annual Repons referred 1o the legal requirement that building work must be
authorised by Councils before it beging because Councils cannot give relrospective approval. This
Office asked the former Minister for Local Government 1o have its recommendations on the subject
considered in conjunction with the examination, then in progress, of possible amendment of Section
I7A of the Local Government Act,

several further investigations were carried out during 1983/ 84, and it was further recommended
that any amendment 1o Section 317A should take certain principles into account: these were set out in
the 1983/84 Annual Report, A draft revision of Section 3174 was then drvan up by the Local
Government and Shires Associations and the Depariment of Local Government, Councils had
commenied on the draft, but problems remained and they would have 1o be consulied again on revised
proposals. The Minister said that other interested organisations would then be asked to comment. This
Office believed that the long delays were unfortunate and undesirable.

In February 1985 the Minister for Local Government advised the Ombudsman that a report had
been prepared for the Local Government and Shires Associations, which had not yet sent their
recommendations tothe Minister. A draft Cabinet Minute was heing prepared; when the Associations’
mc;numdﬁtiﬂm were received, the Minister would be able to present the proposed amend ments o
Cahinet,

i In r?punsc to further enguiries from the Ombudsman, the Minister for Local Government said
in July 1983

A draft Cabinet Minute on the subject was prepared in early May 1985, by officers of my
Department,

On 2ist May, 1985, the Law Society of New South Wales submitted a very detailed
submission on the proposals and 1 have asked thar the Society’s submission be fully
examined before the draft Cabinet Minute is submitted 1o the Cabinet Secretariat. That
examination is currently taking place.

The proposed amendment of Section 31TA is just one of several high priority legislative
prajects currently being put together by the Legal Branch of my Department. Whilst every
altempt is being made to ensure that the Section 31 7A proposal is presented to Cabinet at the
carfiest opportunity, I am alse anxious to avoid o situation in which other programmes of
equal or greater importance are compromised.™

Amendment of Section 317A was first recommended in August 1982, The Minister, the
Depariment, and the Local Government and Shires Associations all acknowledge that there are
problems to be rectified. However, afier three years of deliberations, the proposed amendment of
Section 317A has only just reached the stage of a draft Cabinet Minute.

1. Notification of Building and Development Applications 1o Adjoining Owners: Unsatisfactory
Position Continmes

In the last three Annual Reporis the Ombudsman has emphasised the importance of councils
notifying adjoining owners of building applications and allowing inspection of the applications,
Complaints about this issue usually result from new building or external alieration Lo existing
buildings, by an adjoining neighbour or by a landholder close to the complainant’s property,
Complainants usually say that they were not notified abaut, or could not inspect plans of, building
work likely to affect the use and enjoyment of their property.

A report on this matter was made to the Minister for Local Government and Lands on 9th
February, 1983, I recommended that the Local Government Act be amended by:

1. the removal of any possible restrictions on the inspection of building application plans
showing the external configuration of a building in relation to the boundaries of the site by
“properly. interested persons™

2. the inclusion of a requirement (under Section 313 of the Act) for councils 1o consider the
likely effect of a proposed building or alteration on adjoining propertics:
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3. the inclusion of a requirement (under Section 313 of the Act) for councils to consider the
views and opinions of properly interested persons prior 10 determining building applica-
tions for approval to erect buildings which could affect the amenity of an area, this
requirement not to relate 1o building applications for approval 1o carry out internal
afierations, or allerations which do not affect the external configuration or height of a
building:

4, the inclusion of a requirement that councils notily adjoining owners and other possibly
affected persons of any building application for approval to carry oul works which may
affect the amenity of an arca, this requirement not 1o relate 1o building applications for
approval 1o carry oul internal alterations, or alterations which do not affect the external
configuration or height of a building,

The former Minister for Local Government and Lands, the Hon A. R. L. Gordon, in 1983 said
thist he would recommend to Cabinet amendments | and 2, but that he could not suppor 3 and 4.

In 1984, the present Minister for Local Government, the Hon K. 1, Stewart, was asked whether
progress had been made towards the amend ment of the Local Government Act in accordance with the
Ombudsman’s recommendations, The Minister replied in October |984 that the amendment of the
Local Government Act was still proposed. However, the Mintster said that the “recommendations in
the draft Cabinet Minute, which has not vet been submited 1o Cabinet, are in broad terms only If
Cabinet approves of the proposals the final details will later be incorporated in drafting instructions to
e Parliamentary Counsel for inclusion in a Local Government Rill™

Since the Ombudsman’s repont in 1983, littke action has been taken. For this reason the
Ombudsman is considering & special report to Parliament.

In early IORS the Ombudsman sent & guestionnaire about building and development
applications 1o every local council in New Sowth ‘Wales,

The survey covers notification and inspection of building applications, and the notification and
inspection of development applications, where there are no existing statutory requirements. The
guestionnaire was expanded to include development applications, because the number of compliints
showed that this was another ssue where state-wide councl practices shoulbd be reviewed. Onc hundred
and seventy-five questionnaines were sent 1o 29 City Councils, 13 Municipalities, and 113 Shires.
Responses 1o the guestionnoire have been received from all local councils except Tallaganda Shire
Council. Balranald Shire Council refused to fill out the guestionnaire swying “the @nguiry has arisen out
of complainis from a relatively small area of Sydney and . . . this is nota matter of concern (o the rest of
the State”

The resulis of the survey are being correlated , and it would uJ:pem' that local council practices
differ throughout the State. In a small number of cases it has been found that differences of opinion
within the councils themselves have bed to delays in the return of the questionnaires. If the Ombudsman
decides thut a special report 1o Parlinment should be made on the issue, a full table of the resulis of the
survey will be attached 1o the report.

SECTION C: OMBUDSMAN ACT: PRISONS
T3, Introduciion
Prizoy Siateiies

In line with the Ombudsman’s belief that this Office should be highly visible in prisons, a more
vigorous programme of visits 1o prisons was instituted this year. In the course of the year 39 visils were
made to 19 prisons and 508 oral complaints were discussed and dealt with. The visits have the approval
of the Corrective Services Commission and are additional 10 visits to gaols by investigation officers
carrying oul preliminary enguiries or formal investigations into particular complaints,
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VISITS TO PRISONS and
ORAL COMPLAINTS DEALT WITH
Fat Juldv, P984 1o 300k June, TVRS

Mumber of Mumber of Oral

PRISON Wisits Made Compluints Disgussed
Bathurst Ganol 3 52
Berrimia Gaal 3 5
Broken Hill Gaol I 3
Central Industrial Prison 1 40
Cessnock Corrective Centre 4 43
Cooma Prison 2 43
Emu Plains Training Centre I 13
Gilen Innes Afforestation Camp I 27
Goulburn Ganol 2 14
Grafton Gaol I I
Maitliand Gaol _ _ 4 44
Metropolitan Reception Prison 1 42
Metropolitan Femand Centre I 54
Mulawa Trammng and Detention Centre | A
Morma Parker Centre i 2
Oberon Afforestation Camp 3 32
Parklea Prison 3 40
Parramatta Gaol — 4 Wing I 5
specizl Care Unit, Long Bay 2 B

TOTAL 19 b 1

Vigits have a dual purpose. They provide prisoners with an opportunity to air their gricvances
directly to officers of the Ombudsman and enable those officers 1o gain an appreciation st first hand of
the workings of prisons. As was noted in the last Annusl Report, the vast majonty of oral complaints
raise issues which are relatively minor or involve “social welfare™ matters affecting prisoners; these are
usually resolved on the spot, often by discussion with the Superintendent.

The Assistant Ombudsman, John Pinnock, has the senior co-ordinating role in the prisons area
and, in this, is assisted by the Principal Investigation Officer, Gordon Smith. Tohn Pinnock has made a
point of visiting as many prisons as possible; to date he has visited all prisons in the State (some on
occasions) with the exception of Emu Plains Training Centre and Mannus Afforestation Camp.

Some would say that the number of visits indicated above is inadequate and there should be
more regular visits; other critics would say that prison visits by Ombudsman officers merely solicit
complaints or “stir up” trouble. The latter type of criticism is rejected outright. The answer to the former
criticesm 15 more complex. Firstly, it overlooks the essential concept of the Ombudsman as a complaint
body of Last resort. [t s for the prison authorities, like other government agencies, to develop their own
internal complaint salving processes. The recently introduced Prison Visitors Scheme (see topic below)
provides an example of Lthis. Secondly, there is the problem of limited resources and the demands on the
time of Investigation Officers; it is undesirable that the Ombudsmans Offics shoubd itsell become large
and buresucratic. Finally, like other members of the community, prisoners can and do write letters of
complaint to the Ombudsman, Where thought warranted, Investigation Oificers, as part of their
investigation, will visit a prison and take evidence or inspect the site of an alleged incident (these visits
are nod inclucled in the above statistics)

The majority of complaints from prisoncrs are received through the mail; letiers to and from the
Ombudsman are privileged and cannol be opened by prison officers. By law, the Ombudsman can only
investigate a complaint if it & in writing except where he exercises his "own motion™ power Lo
COMMENCE &N investigation.

Categories of written complaints against the Department of Cormective Services deall with
during the year ended 30th June, 1985 are set out below, together with comparative figures for the

previous year

NO JURISDICTION 1985 1984
Mo public authority involved 5 {n
Conduct is of class described in Schedule 16 (29)
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DECLINED 1985 1954
*Ma prima facie evidence of wrong conduct Ty
* Premature complami 21) (54)
Other 26)
Insufficient miterest, other means of redress, ete I {10]
NO WRONG CONDUCT I (30)
+WRONG CONDUCT 35 Lkl
DISCONTINUED
Resolved compleiely 35 (99)
Resolved purtially e (87}
Withdrawn by complainant 2 {21)
*No prima facie evidence of wrong conduct after
prefiminary enguiries 185)
L ew
Other 42)
UNDER INVESTIGATION AS AT Mth JUNE, 1985 49 (179}
TOTAL 627 (B18)

Notes te Statistics
*lndicates new statistical category,

+Although wrong conduct was found in relation to 35 complaints, only 13 wrong conduct reports

were writlen. Several of these reports dealt with mulnple complaings.

fnvestigaring Complainis from Prisomers

The Ombudsman has continued with the system, introduced in early 1984, whereby complaints
from prisoners are allocated throughowt the Office and dealt with by the majority of investigation

officers.

In addition to his co-ordinating role in the prisons area, the Assistant Ombudsman continues Lo
deal with the major and more urgent complaints from prisoners.

Investigation officers and their responsibility for panticular prisons are set out below:

PRISON Responsible Officers Back-Up Officer

Goulburn Gaol John Pinnock Alice Mantel

Bernima Gaol Alan Hariigan

Parklea Prison B

Broken Hill Prison John Pinnock Mirgaret Tung

Special Care Unit, Long Bay Jane Deamer

Emu Flains Training Centre Alan Hartigan Muargaret Tung

Cooma Prison Stephen Cook

Bathurst Gaol (inclading X-Wing) John Morrow Alice Mantel

Oberon Afforestation Camp Margaret Cook

Metropolitan Reception Prison Andrew Palon Kieran Pehm

Metropolitan Training Centre Claudia Douglas

Metropolitan Remand Centre

Parramaita Gaol Creofl Walsh Jane Oakeshot

Central Industral Prison Helen Mueller

Mannus Afforestation Camp B

Sabverwater Work Release Centre Jane Deamer Jane Oakeshott
Sue Bullock

Mulawa Training and Detention Centre Gillian Scoular Sally Hawkins

Morma Parker Centre Andresw Patoq

Grafton Gaol

Cessnock Corrective Centre CGrordon Smith Kicran Pehm

Maitland Gaol Bruce Barbour

Glen Innes Afforestation Camp
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T3, Delays and Inadequate Replies by Department of Corrective Services

Oin several occasions in the last year, the Department of Corrective Services was very slow in
replving to correspondence from this Office. The Ombudsman belicves that long delay by a public
authority in responding to this Office is unacceptable and is prepared 1o exercise his cogrcive powers
under Section 19 of the Ombudsman Act 1o convene inquiries and obiain information. fwo
occasions in 1984/ K5 the Ombudsman was even forced 1o send the Chairman of the Corrective Services
Commission lists detailing the delays by the Department in responding to a number of letters,

There were apparently difficulties in the Secretanat of the Department which 15 responsible Tor
dealing with correspondence from the Ombudsman, In recent months, however, the communecation
between this Office and the Department of Corrective Services has greatly improved, replies are usually
prompt and this Office is advised when delays are likely to occur.

The Ombudsman has also noticed instances where replics from the Depariment of Corrective
Services have “taken into account™ reports from individual officers of the Department, The
Ombudsman notifies individual officers of iInvestigations in which they are personally involved and
secks comments from them. The officers can then reply directly to the Ombudsman or through the
Depariment of Corrective Services; prison offcers often prefer to direct their replies through the
hierarchy of command. In some instances the officers have written to the head office |:|-1Ellh|: Depariment,
which has then incorporated a condensed version of their rephies in its response 1o the Ombadsman,

The Ombudsman is of the view that, when individuil officers submit replies wo the Ombudsman
through the Department, the Depariment should ensure that those replics are forwarded to the
Ombudsman in full.

74. Roval Commission (Section 19) Inguiries in the Prison Area

Dwring the past year the Ombudsman has personally conducted two inguiries under the
rovisions of Section |9 af the Ombudsman Act into the conduct of the Depariment of Corrective
rvices. One of these inguiries resulted from a complaint by a prisoner, and the other was begun on the
Ombudsman’s own motton, A third inguiry was conducted by the Assistant Ombudsman. Section
19(2) of the Ombudsman Act gives the Ombudsman the powers, authoritics, proteciions and
immunities normally conferred on a Royal Commissioner under Division | of Part 11 of the Roval
Commissions Act. Exercising these powers, the Ombudsman may compel witnesses to attend inguiries
and to answer guestions. Such inquines are used o counter delays by government depariments in
providing information to the Ombudsman, when departmental officers have been reluctant o co-
operate, or where there are senous conflicts of facts, It has been noted in previous Annual Beports that
some officers are more willing to speak frankly and to be critical of their depantments during inguiries
than in written reporis that pass through depanimental channels and can be amended by their superiors.
This frankness is appreciated and commended. The Ombudsman can also assess the credibility of
witnesses where facts are disputed.

It is the Ombudsman's view that the use of his Royal Commission powers o invesugate
complaints under the Ombudsman Act achieves a speedy detcrmination of these complaints. He
intends 1o make further selective use of these powers,

75, Prison Yisitors Scheme

Recourse o the Ombudsman should be a remedy of last resort, The Ombuadsman applauds the
introduction by some povernment depariments of internal complaint handling bodies, such as the
Complaints Unit in the Health Department and the Public Tenams® Appeal Panel in the Housing
Commission.
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The Ombudsmun wrote tothe Minister for Corrective Services in April 1984 cxpressing concern
that there was no imternal complaints unit in the Department of Corrective Services, The Ombudsman
said:

* Essentially, the Ombudsman Act provides for detailed investigations of complaints, and the
writing of reports on those investigations. Inevitably if a matter goes toa conclusion there is a
significant tme period involved. On the other hand, in making visits to gaols both for the
purpose of carrying oul investigations and being available to prisioners, officers of the
Ombudsman receive a number of "social welfare™ type queries or questions, Within time and
rescurce restraints our officers endeavour 1o b:aﬁiﬂnum- However, in my opinion this

essentially welfare or almoner iype function is not within the true scope or capacity of the

(¥fice of the Ombudsman. 1t can also be said that these types of quenes and the relatively

minor non-administrative type of complaints are made 1o officers of the Ombudsman

because there is no effective mechanism provided in the Depariment of Corrective Services
for dealing with them. | appreciate that there are designated in each gaol one or two Welfare

Officers. Some of my officers believe that the system of Wellare Officers is ineffective and

indeed | have been considering whether 1o commence a formal investigation to determing

whether the absence, if it be such, of an effective system for dealing with this type of prisoner
complaint, constitutes wrong conduwct on the pan of the Depariment under the Ombudsman

At

Prior to commencing such an investigation | made some preliminary enquiries and spoke to
Ms Jane Hvde who was then Acting Policy Analyst with Mr Peter Anderson. She suggested
that it would be appropriate for me to stay any question of investigation because the Minister
and Department then had under active consideration an Official Visitors Scheme based on
the English model. My concern is that that scheme has not come to fruition, and indeed may
be still-bomm, Another policy aliernative would be the introduction of an internal complaints
systern along the lines of that introduced by the former Minister for Health, Mr Brereton.
Under the scheme introduced by him complaints about hospitals and their administration
are investigated by a specially formed unit under the head of Ms Phillipa Smith,

It is not the role of the Ombuedsman to be involved in policy issues. However, the current
situation, in the belief of some of my officers, is such that an investigation by this Office of the
existing inadequacies is called for”

The Minister replied that he proposed 10 introduce an Official Visitors Scheme for New South
Wales prisons, and the Ombudsman decided not to begin an investigation at that time.

The Prison Visitors Scheme commenced operation in January 1985 with the appointment of
Official Visitors to Goulburn Gaol and Mulawa Training and Detention Centre for Women. An
additional Official Visitor has since been appoinied to Mulawa and two Official Visitors have been
appointed 1o each of the prisons constituting the Long Bay Complex of Prisons. Details are set out
below,

The objectives and Tunctions of the Official Visitors have been determined as follows:

Dbjectives

{a) To perform an inspectorial function independently of any similar Deparimental function,

ib) To provide an outlet for enquiries/complaints for both staff and inmates and improve
communications between the local institution and the Corrective Services Commission.

Relationship with the Corrective Services Commission and the Minister for Corrective Services

I. The Official Visitors are directly responsible to the Commission,

2. Where circumstances warrant, the Official Visitors may have direct access to the Minister.

Functions

{a) At least once cach month, the Official Visitors shall jointly visit the prison to which they are
appotnied or, if they prefer, may visit separately, and report to the Corrective Services Commistion.

i) [eal with enquiries; complaints from staff and inmates without in any way interfering with the
management or discipline of the prison, nor give or purport to give any instructions to an officer.
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ic} The only limitation upon access of the Official Visitors to the prison to be where such visits would
be detrimental 1o the security of the prison. As a peneral rube, access (o prisoners to be similar to
that applying to prisoners’ legal representatives,

id) Upon providing satisfactory proof of identity 1o the Superintendent, Official Visitors may enter
and examine a prison at any time they think fit.

{e) Make such enquinies as may be deemed necessary as to the care, treatment and control of inmartes,
(N Official Visitors shall:

{i) have access to all necessary reports, documents and prisoners” files for the purpose of carrying
oul thelr enguiry;

{it) onevery visil Lo a prison, enter in the Official Visitors book the fact that they are visiting for
such observations as they think fin;

{iil} emsure that enguiries/ complaints are recorded on proforma type forms provided especially for
this purpose, These forms are pre-numbered, in duplicate and are comained in bound books.
The original copy of the complaint forms is to be used for action by the Official Visitor. Where
the matter cannol be resolved locally the complant 15 1o be referred to the Commission;

{iv) forward to the Commission following cach gaol visit and not later than 21 days after the visit, a
report containing such information as they see fit, including delays being encountered in
handling enguiry forms which are considered excessive or unreasonable;

{¥] be available for mterviews by stafl and mmates;

ivi} meet regularly with representatives of the Unions and the prisoners to keep communication
channels open between the Commission and Institutions;

(vii} not become involved in complaints from staff which fall within the scope of the procedures
agreed 1o between the Commission and the Public Service Association of New South Wales
for settlement of Prison Officer Grievances and Disputes (the Day Agreement) unless it
appeared that the industrial issue being dealt with in accordance with the procedures was not
being handled properiy.

The Ombudsman believes that the Prisons Visitors scheme should be given a fair trial. For this
reason, and because recourse to this Office should be a remedy of last resort, complaints received from
inmates at prisons served by Official Visitors are carefully scrutinised and, where it is considered
appropriate Tor them to be dealt with by an Official Visitor, this Office declines 1o take themn up, The
complainant is informed of the availability of the Official Visitor and is advised either to write Lo or see
the Visitor at the prison. This Office, without disclosing the details of the inmate’s complaint (the
secrecy provisions prevent such disclosure without the complainant’s express consent), alerts the
Official Visitor 1o the problem and asks that the inmate be seen as soon as possible.

The effectiveness of the Prison Visitor scheme will be monitored with interest by this Office
insofar as that is possible. I the scheme is not effective, the Ombudsman believes that further
consideration wiilm-nimh:\glv:nm.mmsint:mal complaints unit in the prison system. Hopefully, the
scheme will prove to be effective and successiul and, within a reasenable period of time, will be extended
to cover all prisons in New South Wales,

Prison: Dificial Visitors:

Gaulburn Gaol Dr G. Sutton Ms I, Marnie
Metropolitan Reception Prigon Mr B, Davies Ms M. Kemp
Long Bay

Metropolitan Training Centre Mz C. McCaskie Mr W. R. Hoyles
Long Bay

Metropolitan Remand Centre Professor [, J. Anderson Mz C. Lyons
Long Bay

Central Industrial Prison Mr (. P Nicholls Ms B. I, Gilling
Long Bay

Mulawa Training and Detention Centre Ms E Byron Ms E. Read

and Norma Parker Centre
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T6. Women in Prison Task Force Suggest More Ombudsman Prison Visits

Im Barch 1985 the Minister for Corrective Services tabled in Parbament the Report of the NSW
Task Force on Women in Prisons. The report recommended among other things:

An officer of the Ombudsman’s Office should regularly (a1 least weekly) visit women's
prisons and be available 1o receive prisoners” written or verbal complaints.

The Ombudsman believes that this recommendation shows a misunderstanding of the role of
the Ombudsman as acomplaint body of last resort. The report was written before the Prisons Visitors®
Scheme had been introduced {in fact, the report recommended that an Official Visitor commence duty
without delay] and withow Knowledge ol the correspondence between the Ombudsman and the
Minister referred to in the previous topic. The Ombudsman agrees that, 10 the extent that scance
resources allow, his Office should be highly visible in prisons, but he does not agree that regular weekly
VESIlS Lo any prison ire either necessary or justifiable. A more vigorous programme of visits 1o prisons
has been undertaken this year, but the visits, since the Prison Yisitors’ Scheme commenced, have
concentrated on those prisons not served by OdTicial Visitors.

The Ombudsman takes the view that the Prizon Visitors'scheme should be given a fair traal, 15
proves o be ineffective then, the Ombudsman believes, there would be a m& for some internal
comphrings unit in :i;crpmo system which has the respect of prisoners. Such a unit could be modelled
on the Department of Health Complaints Unit or, aliernatively, a special body could be set up to deal
with prison complaints as was recommended by Mr Justice Nagle in the report of the Royal
Commission into New South Wales Prisons,

The present Ombudsman is not opposed to the Nagle Roval Commission proposal which was
made in 1978 in the context of the then current activities of the relatively recently formed Ombudsman's
Hfice in the prison complainis arca. The Ombudsman believes that, if any such body is et up:

() i shoubd non wse the name *Ombudsman™ and

(i) any complainant prisoners dissatisfied with that body's handling of a complaint should, asa
matter of last resort, have the right 1o complain 1o the Ombudsman.

Countervailing policy considerations to the Nagle Roval Commission proposal are those
recently stated by the South Australion Ombudsman, Ms Mary Beasley, in criticism of that State’s new
Palice Complaints Authority — namely, the advantages of “one stop shopping™ at an existing agency
(the Ombudsman) with an established public reputation for both independence and fair investigation,
Further, a multi-purpose, regulatory agency is less likely than a single purpose one 1o be “captured ™ (10
e wn American expression) by any Department it is reguired 1o investigate,

Clearly, however, an effective regular complaints handling mechanism s neéeded, 1t 15 to be
hoped that the Prison Visitors Scheme proves 1o be this.

77, Alleged Interference with Prisoners” Mail to Ombudsman: Women in Prisons Task Foree Report
The Mew South Wales Task Force on Women in Prisons said in its report (p 269):

*Prisoners have access 10 1the Ombudsmian. Some prisoners have recently stated that there has
been no response to thear complaints to the Qmbudsman, frdicarine i thelr nm:lr:-.fm.rm-
i not redcl the Owmibudssman or that that Office kas been dilatory in responding. ™
{ Ernphasis added)

Because the report had been tabled in Parbament and was a public document, this Office
immediately conducted enguiries 1o ascertain whether the implied criticism of the Office contained in
the statement had any basis in Gect. Such enguiries, given that the names of the prisoners who made the
statements alleged in the report were not known 1o this Office, reveaked no evidence to suppont the
theory that this Office had been “dilatory in responding™.

This left, amongst others, the theory put forward in the report — that betters of complaint to this
Office written by some prisoners at Mulawa and Norma Parker Centres had not been sent by prison
officers to the Ombudsman, as required by Section 12(3) of the Ombudsman Act.
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The Ombudsman viewed the matter seriously. Such conduct on the part of the prison officers, if
in fact it had occurred, would be conduct contrary to law and wrong conduct in terms of the
Chmbudsman Act. Accordingly, preliminary enguings were immediately commenced to determine
whether the conduct suspected by the Task Force should be made the subject of an investigation.

The Chairperson of the Task Force, Mr E D. Hayes, A. M., was invited 10 the Ombudsman’s
Office for discussions and to answer questions. Following that interview Mr Hayes was formally asked
for:

1. the names of those members of the Task Force who conducted interviews and/or

participated in group discussion with prisoners at Mulawa Training and Detention Centre
and Norma Parker Centre;

e

advice as w0 when such interviews and discussions were held:

1, advice as to whether notes or other records made by members of the Task Force at such
interviews and discussions, bearing on the issue, would be made available Lo this Office, and
in any event, the names of those prisoners who claimed not to have received replies from this
Office.

During the following weeks, Mr Hayes was in telephone contact with this Office on a number of
occasions. From his conversations with officers of the Ombudsman, it was apparent that he was having
considerable difficulty im:

determining which members of the Task Force had spoken 1o prisoners;
determining which prisoners had been interviewed;
locating records of interviews with prisoners about the issue in question; and

— identifving in any way at all which prisoners had made complaints to Task Force members
ahout delay in receiving replies from this Office.

An investigation officer at the Ombudsman’s Office subsequently had discussions with a
member of the Task Force, who said that the complaints referred to in the Report arose during group
discussions between women prisoners and Task Force members. The matter had been raised in a
general way, rather than by way of specific examples,

Mr Haves, in an effort to overcome the difficulties he had encountered because of the lack of
records kept by Task Force members (he explained that interviews were conducted “in confidence™ and
that prisoners were promised that identifying notes would not be taken), initiated a series of visits 1o

risons where women prisoners were accommodated {Bathurst X Wing, Mulawa, Norma Parker and
rramatla 4 Wing). He invited prisoners to raise with him any complaints made of the nature referred
to in the quoted paragraphs from the Report. Unfortunately, this exercise proved of little wriliny. Mr
Hayes relayed several prisoners’ names to this Office, but most had not made complaints during the
period referred to in the Task Force report. A check of this Office’s files revealed no excessive delays or
“dilatory™ responses nor provided any evidence of unlawful interference with mail by prison officers.
Investigation officers made similar enquiries during their visits 1o prisons, and found no instances of
undue delay.

Ome fctor which came to light during preliminary enquiries by this Office was that sometimes
prisoners appear confused about to whom they are writing or speaking. This appears particularly so
since the appointment of Official Visitors, who have sometimes been mistaken for officers of the
Ombudsman. This problem should be reduced when a special brochure for prisoners, now being
produced by this Office, becomes available, and as the role of Official Visitors becomes more widely
known,

To summarise, the follow-up enquiries conducted by the Ombudsman do not suppaorn the
quoied passage in the Task Force Report cither on the basis of unlawful interference with mail or
dilatory replies by officers of the Ombudsman. The Ombudsman regards as of great importance the
statutory guaranteed, unconditional right of confidential eorrespondence between prisoners and the
Office -tll'lg: Ombudsman. Il any satisfactory evidence of breach of this statutory guarantes is provided
or obtained, the Ombudsman will have no hesitation in commencing a prosecution against those
responsible,

78. Use of Telephone by Remand Prisoners to Contact Legal Representatives

Prisoners awniting a committal hearing or trial aften cl:lmrlain about the difficulty they have in
contacting their legal representatives by telephone from gaol. Belore a hearing. remand prisoners may
require frequent contact with their legal representatives in order to prepare their case,
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Om 20th June, 1984, during a visit to Parramatta Gaol, two investigation officers received a
complaint that remand prisoners were prevented from telephoning thear legal representatives directly. 1t
was alleged that, if a remand prisoner wished to speak 1o his or her legal representative, the prisoner was
required to ask a Welfare Officer to telephone the solicitor on the prisoner’s behalf, The Wellare Officer
then acted as an intermediary in any conversation that took place, and relayed messages from one party
to the other. The Superintendent of Parramatta Gaol later confirmed this priactice.

Enguiries showed that an instruction dated 5th December, 1983 did nor prevent prisoners
telephoning legal representatives direcily. However, Mr V. 1. Dalton, Chairman of the Corrective
Services Commision, said:

“ ... bearing in mind that the number of 1elephones and permitied calls by inmates at
Parramatta Gaol are imited, the Wellare Officer’s involvement is considersd (o be an aid
rather than a hindrance to inmates . .."

Enquiries made by this Office of the Law Society of New South Wales and Macquarie Legal
Centre at Parramatta revealed that both organisations considered the involvement of a Weltlare Offscer
in the telephone contacts to be a matter of concern and a practice which had caused difliculties.

The Ombudsman concluded that the opportunity for remand prisoners o communicate freely
and directly with their legal advisers was important; the intervention of a third party such as a Wellare
Oificer might create unceriainty, confusion and delay in communications between remand prisoners
and their legal representatives,

The Ombudsman recommended that the Department should allow prisoners at Parramatta
Gaol 1o speak directly to their kegal representatives. It was further recommended that all remand
prisoners at Parramatta Gaol should be advised that they could contact their legal representative by
telephone if they wished, in sccordance with deparimental procedures,

~ The Chairman of the Corrective Services Commission advised this Office that the recommen-
dations in the Ombudsman's report had been agreed to and implemented.

79. Identifying “Strict Protection™ Prisoners

A La.rﬁ number of rrisnn:n spend much of their time “on protection”, isolated from the
majority of the prison population, A prisoner may be placed on protection because there are fears for
his safety, arising from threats, intimidation or assaulis by utMLFrhnnnm; these may result from such
things as unpaid drug debis, sexual intimidation or suspicion of informing. Some prisoners must be
placed on “strict protection”, isolated from all prisoners, including others on protection. The
classification or transfer of protection prisoners from one gaol to another raises a number of difficulties,
particularly where the prisoner is on sirict protection or i3 a“sensitive ™ prisoner, The reasons for placing
a prisoner in the “sensitive™ or strict protection category may be known only to a small group of sentor
officers of the Department. This information may not be generally available to oflicers at other
institutions, including even the Superintendent, or officers escorting such prisoners between
institutions.

This situation was highlighted by the case of a particularly sensitive prisoner who complained to
the Ombudsman about a decision to transfer him from the gaol where he was on protection. This
risoner had vital information concerning a number of serious matters at a metropolitan Sydney gaol,
Ombudsman does not propose to give details of this complaint or any other information which
might identify the prisoner concerned. Suffice it to say that the information the prisoner possessed was
such as 1o place his life at risk. His sensitive position was known only to selected senior officers of the
Department. After the Ombudsman's investigation began, the transfer of the prisoner was halted. The
report of the Ombudsman said:

“The sequence of events disclosed by this investigation represents a saga of carelessness and
lax procedures which might well have cost an inmate his life.

The safety of prisoners who have provided valuable information to the Department should
not depend simply on whether or not an officer familiar with their circumstances happens to
be available at the relevant time to ensure that fair or prudent decisions are made,”
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The report went on 1o note an apparent dilemma confronting the Department and its officers:

“. .. procedures for ensuring that special consideration is given to such prisoners must take
into account the fact that prisoners who provide information to the authorities place
themselves al serious risk by doing 5o, It would therefore be entirely wrong to place such
information on a prisoner’s file, whene officers and “trustee’ inmates might obtain ready
areess 1o i1, Mevertheless, some procedure must be devised to ensure that the Director of
Classificatton and members of Clissification Committecs are aleried to probbems, such as
exsted in Mr, .. % case, and take steps 1o obtain proper sdvics before making any decision.”

The report recornmended the introduction of a system 10 identily prisoners on protection whe
are seriously at risk and to ensure that there is proper consultation before they are transferred.

In mid-1985 the Chairman of the Corrective Services Commission advised that these
procedures had been introduced throughout the prison sysiem, The procedure is simple, providing for
one of the two stickers, marked “Protection™ or “Check — Special Instructions®, 1o be displayed onthe
front of a prisoner’s warrant (or gaol file) which is available to a Classification Committee and which
dccompanees a prisoner when he is transferred.

B0, Police Cantrol of Prisons During Industrial Disputes

Oin numeTous oCcasions over recent years prison officers at various gaols have gone on strike,
sometimes for long periods. In these circumstances the gaols have been manned by the Superintendent,
the Deputy Superintendent and other executive officers, with the assistance of police. In some cases the
executive officers have carried out virtually all the duties normally undertaken by prison officers, while
the police have been engaged only in maintaining perimeter security. In other instances police officers
have entered gaols and carried out other duties, such as feeding and escorting prisoners for showers,
which entail direct contact with the prisoners. The presence of police officers in gaols in these cases
raises impertant legal and practical problems which were evident during an investigation by this Office.

O tith February, 1983 a prisoner at Parramatta Gaol complained that he had been assaulied by
police officers who were on duty at the gaol duning a strike, The strike had commenced on 31st January
and the gaol was being manned by four executive officers and an average of 40 palice officers on each
day of the strike. Normally 68 prison officers would have been on duty, The prisoner also complained
that an Assistant Superintendent had failed 1o take any action to stop or investigite the alleged assaulis
after the prisoner had complained 10 him. The prisoner also complained that the Superintendent had
fatled 10 take any acvion on his complaint,

Palice officers had escorted the complainant and other prisoners from 5 Wing to the showers in
the “Circle™ at Parramatta Gaol. The complainant alleged that he was assaulted in the shower by a
police officer, and that further assaults took place as he was being escorted back to his cell and as he was
placed in his cell. He further alleged that he had been sprayed with mace gas by a police officer on two
occasions; acrosol packs of this substance are carnied by many police olficers when on duty in gaols
during strikes. Prison officers do not carry this equipment when on normal duty. There was evidence of
a sculfle between the complainant and police, although there was conflict as to the details of the sculfie
and how it began. A wilness, a male nurse, confirmed that the complainam had sought medical
attention after being sprayed with mace; he noted that the complainant’s eyes were red and inflamed.
The malbe nurse habitually carried eye drops with him to alleviate eye irnitation caused by the use of
mace when police were on duty in the gaol. The complainant said that he had heard (but apparently not
scen) the Assistant Superintendent, that he had called out 1o complain to him that he had been gassed,
and that he asked the identity of the police officer involved. The Assistam Superintendent said that he
had been on an upper level of the Wing and had heard a commotion on the ground floor. He did not see
any assault on the complainant, but had seen police escorting him to his cell and holding him by the
arms. The Assistant Superintendent said that he did not see undue force used against prisoners by police
at any time during the strike, The Assistant Supenintendent was at one time forced (o wash his eyves at a
basin on the upper level in the Wing because of the amount of mace in the air; gas had been used in
considerable quantities by the police. While the Assistant Superintendent was washing his eyes he heard
a prisoner cafling out from his cell that he had been gassed. It could not be determined if it was the
complmnant’s voice which the Assistant Supenmendent had heard.

The complaimant alsosaid that alter the strike he had complained to the Superintendent, in the
presence of the Assistant Superinendent, about the alleged assaults; he was advised 1o refer the manier
to the Visiting Justice. The Superintendent recalled being approached by a number of prisoners with
grievances about the strike, but he did not recall being approached by the compliinint.
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Sections 39 and 40 of the Prisons M(_Ema responsibility for the custody and supenntendence
of prisoners and prisons on the Supenntendent of the gaol. In addition, the Prison Regulations and
Prison Rules provide for a hierarchy of command within the prison. The legal position may be
contrasted with the practical situation which executive officers face when police are on duty in prisons.
In the above case, the Assistant Superintendent described what happened at Parramatta Gaol:

a chiefl superintendent and inspector of police entered the gaol and all records were handed
to them;

— executive prison officers returned to the main gate where all keys were held; keys were
booked oul as necessary by a police serpeant;

executive officers remained in the gaol in an advisory capacity only, having no authority
while police were in charge;

— police would not enter the gaol unless they were told they were in contral,

The Ombudsman noted in his report that the Superintendent appeared 1o be of the epinion that
hewas not responsible for anyihing that occurred in the gaol during 4 sinke by prison officers. This view
!‘}'ﬂd the implicit approval of the Chairman of the Corrective Services Commission, who informed the

mibudsman:

“At all imes during the abovementioned industrial strike, Parramatta Gaol was effectively
and completely under the control and supervision of members of the Police Department.
Executive officers of this Depariment, including the then Superintendent and Assistant
Superintendent . .. were in attendance as observers and to provide assistance 1o the Police if
and when requested by them 1o do 50"

The Ombudsman concluded that there was no provision in the Prisons Act for a Superintendent
1o delegate the responsibiliy for the superintendence of his prison, and that he remained, in luw,
responsthle for the control of the prison. This responsibility continued, notwithstanding the presence of
police in the prisom,

The Ombudsman recommended that:

(1) the Deparument of Corrective Services establish, in consultation with the Police Depart-
m“l;'_nl:. a command structure and guidelines for the control of goals during strikes by prison
oflicers;

(1) the command structure and guidelines recogmise the statutory responsibilities of the
Depariment of Corrective Services and its senior executive officers;

{ii1} the Depariment of Corrective Services publish for the benefit of 21l senior executive ofTicers
circulurs setting out the command structure and guidelines referred 1o,

A meeting of representatives aof the Corrective Services and Police Departments has since
occurred. The Ombudsman intends 1o follow up progress in the area covered by his recommendations,
The presemt situation during prison industrial disputes is unsatisfaetory and possibly illegal,

%1. Searching of Visitors to Prisoners

Visitors to prisoners are able to have “contact™ visits, Such visits allow prisoners and their
visitors some physical contact; this s normal in most social environments, but was once virtually
unknown in prisons. This reform was much needed and the Corrective Services Commission is 1o be
congratulated for introducing it. Like all changes, however, the reform brought with it problems, not
the least of which is the smuggling of contraband, panticularly drugs, by visitors. The Department of
Corrective Services has taken a number of steps to deal with the problem; for example, prisoners are
strip searched before and after contact visits. In addition, Prison Regulation 968 provides:

6B, (1} The governor of a prison or a prison officer authorised in that behalf by the
EOVErnor may require a visitor (o the prison or (o a prisoner 1o submit to being
searched personally or by screening device or hoth.

{2) Where a visitor refuses to be scarched as required under clause (1) or is found to
have contraband, the governor of the prison or a prizon officer authorised in that
behalf by the governor may refuse to allow the visitor 1o proceed with his visit
and where he so refluses shall cause the refusal and the reasons therefor 1o be
recorded and reported to the Commission,
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Copes of Begulatnon 968, wegether with a warning to visitors, are displaved in conspicucous
places in maost gaols. Inits present form the Regulaton raises a number of issues. The phrase “scarched
personally™is ambiguous; it is difficult to be certain whether it includes strip searching or merely refers
to searching of clothes and possessions and “frisking™. There does not appear to be any s tiom that
it refers to body searches, that 15, searches of body cavities. The Fegulation contemplates 1ﬁal asearch
may anly be undertaken with the consent of the visitor, but it does not provide a detailed procedure for
the carrying out of the search. When a visitor refuses to be searched, the visit ks usually terminated and
no aliernative, such as a non-contact visit, is provided,

Searches carried out under Regulation 968 have ked to @ number of complamnts to the
Ombudsman. For instance, a prisoner at Bathurst Gaol complained about the way that his wife and six
vear old daughter were scarched 1n the visiting section at the gaol. The investigation showed that
Repulation 968 was imprecise. It was unclear whether the prisoner’s wife had truly consented to the
search of herselfl or of her daughter, There was also 4 breakdown of communication between the officer
incharge of the visiting section and the officers who conducted the search after permission was obtained
from the Deputy Superintendent, The prisoner’s wife and her daughter were escorted to an upstairs
area of the visiting section which was not in use. Thev remaved their clothes, The prisoner'’s wife was not
nwta;t }:Et her daughter was to he searched, although the officer conducting the search understood this
10 be the case.

The Department of Corrective Services investigated the starches, and Deputy Superintendent
Owens of the Custodial Services Division recommended:

*That an urgent review be undertaken of the methods used when it 5 thought necessary 1o
search visitors o prisoners, particulardy in the area of how they are informed of their nghts
and the options available to them should they not wish to be searched,

That a legal advising i regard to Regulation 968 be obiaimed as a matter of urgency so that
the parameters of authority of that regulation could be clarified.”

The Ombudsman endorses these recommendations. On 200h August, 1985 the Chairman of the
Corrective Services Commission advised that he had recommended to the Minister the amendment of
Regulation 968, but gave no details of the proposed changes. This issue will be followed up by the
Ombudsman.,

B2, Protection Prisoners: Mulawa, Parklea, Central Industrial Prison

A large number of prisoners are classed as protection prisoners. For their own safety they are
isolated from the general prison population. The Department of Corrective Services iz obliged to
protect prisoners from the depredations of fellow inmates, so far as is reasonebly possible, but it has
lintle effective control over the reasons for which prisoners are placed on protection, and hence over the
numbers of such prisoners.

Ideally, protection prisoners should receive the same privileges and amenities as prisoners in
ordinary discipline, but this is rarely the case. The treatment of protection prisoners and the lack of
[acilities available o them is not a new issue. It has been raised previously in the report of Mr Justice
Magle and in various reporis by the Ombudsman. The problems increase when there is overcrowding in
prisons, The Ombudsman’s 1981782 Annual Repor noted:

Mew South Wakes prisons were notl constructed 1o cater for a large number of prisoners on
protection, and the conditions under which these prisoners are held in many gaoks are grossty

inadequate, (p. 83L

In the past year, further examples of the lack of Tacilities for protection prisoners have
been imvestigated by the Ombudsman. One of these investigations concerned the transfer of a
number of Er{rtn:ll-.‘:n prisoners from Mulawa Women's Detention Centre to 4 Wing,
Parramatta Gaol in December 1983, The decision to transfer these priscners, as well as some
PTISCONETS O S ion, was made as the result of a recommend ation hil Mr Justice Watson
of the New South Wales Industrial Commission, following an industnal dispute at Mulawa,
Male prisoners had previously been housed in 4 Wing, which had been vacant for some time.
Extensive renovations were needed 1o make the building habitable, Inspection of the Wing
revealed a building that was old, dilapidated, cold and dank, with few facilities or amenities,
:Jrismu deseribed it as “totally unfit for animals to live in, much less human beings™ An
wer of the Department remarked that he would not “put a dog out there™ but added that,
in these days of equality, what was good enough for men should not be complained about by
women, Some of the oral complainis by the prisoners were;
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. Theywere locked in their cells an 4.00 pom, and nod let out untl 10,00 &, m, (At Mulawa they
had not been locked in until 8.30 p.m.)

2. Theyexercised inthe “Circle”, which was foul and filthy. There were other yards which were
cleaner and more pheasant. They were not allowed 1o wse them for security reasons.

3. There were no classes or activities 1o help them pass the time,

4. Concessions allowed s Mulawa had been denied because there were not enough officers to
supervise the prisoners properly.

The prisoners were eventually transferred back to Mulawa, but complainis were received about
conditions there. The Superintendent, Mrs Storrier, detailed the problems facing both protection
prisoners and custodial staff. 1t was her opinion that protection prisoners at Mulawa could not be
treated properly, because the Department had not provided the necessary special facilities. Moreover, it
was not possible 1o separale protection prisoners [rom prisoners on segregation.

In his report the Ombudsman recommended that the Depariment of Corrective Services give
immediate attention to providing female protection prisoners with the lacilities, amentitics and
privileges 1o which they were entitled. Ombudsman also recommended that under no
circumstances should the Department place protection prisoners in accommaodation where they are
forced to associate with other prisoners irem whom they would normally be protected. On 25th March,
1985 the Ombudsman made & report 1o Parlioment on this issue.

A further example of the lack of facilities for protection prisoners came from @ complaint by
several inmates in the protection unit at Parklea Gaol, They complained that they spent less time out of
cefls than prisoners on normal discipline. Investigation confirmed the prisoners’ claims, The
Superintendent at Parklea said that the problem had arsen because there was insufficient stall in the
unit for & second shift a1 4.00 p.m.; prisoners were thus locked in their cells from about 3,30 p.m. Other
prisoners in the gaol were allowed {ree rin of the gaol from about 6.00 a.m. until 7.30 p.m. “Let-out™in
the morning for the protection prisoners was at 8.00 a.m.. and so they were confined 1o ther cells for 16
hours every day. Moreover, lunch and dinner were served within approximately two hours of each
other, so that the prisoners had to wait from around 3.00 p.m. until £00@.m. the following day for their
next meal,

After preliminary enguiries by this Office, the Superintendent decided 1o allow an additional
oul=of-cells time of two hours on three days of the week, by approving overtime. Conditions in the unit
were still discriminatory and, recognising the problern, the Superintendent recommended that an exira
shift be approved. The Corrective Services Commission rejected this request,

_ The Chairman of the Corrective Services Commusston was then asked to conswder the conditions
in the Parklea Protection Unit in the light of Recommendation 134 of the Report of the Royal
Commission into Mew South Wabes Prisons, which stated:

“Prisoners shall not be locked in their celis overnight for longer than ten hours.”
In his reply, the Chairman made no reference 1o the report of Justice Nagle, merely stating:

“The Depariment is operating under stafling constraints and it is simply not possible, without
seriously depleting other areas of necessary supervision, to provide protection inmates. . .
with the same time-out-of-cells privileges that apply to inmates in normal discipline.”

The Ombudsman found that the Commission's decision to ignore the view of Justice Nagle in his
Report was unreasonable and discriminatory in terms of the Ombudsman Act, and recommended an
immediate staffing review at Parklea to remove that anomaly, On 13th July, 1985 the Chairman of the
Caorrective Services Commission, in response Lo the Ombudsman’s report, sdvised that a staffing revicw
had besn completed and was under consideration. In the meantime, the Superintendent had re-
arranged shifts at Parklea so that protection prisoners would spend the same time out of cells as
priseners in normal discipline,

The lack of facilities for protection prisoners is accentuaied by severe overcrowding in gaols, The
most obvious example is | Wing of the Central Industrial Prison, which houses miy&:mmi-nn
prisoners. It has single cell accommodation for 50 prisoners, but usually houses between 90 and 100
prisoners. Each prisoner shares his cell with one or two other prisoners. The Tacilities in this Wing are. in
the opinion of the Office of the Ombudsman, totally inadequate and made a mockery of any modern
notions of pmu]uﬁcﬂuim apan from the obvious problems facing prisoners, such conditions present
an almost impossible task for prison officers and the Superintendent of the g.wl.paniculn:]y where the
Superintendent may be required to place some prisoners on “strict” protection — that is, iselated from
other protection prisoners.
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There is no-doubt that the Department of Corrective Services, like all departmenis, has financial
constrainis imposed on it, partscelarly where the provision of adequate accommodation may reguire
large capital expenditure. However, while the Department has recently tried 1o ameliorate the
conditions of protection inmates (for example, by converting a wing al Maitland Gaol for such
pfmm}. the facilitiecs available o the large majonty of protection prisoners remain whally
in uate.

B3, Winter Clothing for Prisoners — Pullovers or Jackeis

On 215t May, 1985 an inmate of the Metropolitan Remand Centre, Long Bay Prison Complex,
complained 1o this Office about the alleged failure of the Depanment of Corrective Services to issue
adequate warm clothes (o inmates of the Centre or to allow them to wear their own warm clothes,
Because of the proximity of winter, it was decided to hold an immediate inguiry into the complaint
under Section 19 of the Ombudsmien Act, rather than engage in protracted correspondence with the
Department. Various deparimental and prison officers gave evidenee, including the Chairman of the
Corrective Services Commission and the Superimendent and Deputy Superintendent of the Centre.

It appeared that the Department had an overstock of jackets for some vears, and on 16th May,
1985 the Chairman directed that no new pullovers be issued to the Centre. Instead, prisoners were 1o be
provided with jackets.

The daily wrmover of prisoners at the Centre varied from 50 to 150, Prisoners spent a
considerable amount of ime each day outside d uring the winler months; their cells were nol heated, Al
receplion, prisoners were issued with a fleecy-lined T-shin, short-sleeved shirt and a jacket. Both the
Superntendent and Deputy Supenintendent of the Centre were of the view that these prison isste
til:]lllihts were adequate and warm enough for winter conditions, However, they felt that working
prisoners necded to remove the jackets becaese they were clumsy. Both officers used their initiative and
maintained a pool of non-prison pullovers, particularly for working prisoners.

 Dwring the inguiry, it was found that the complainant had received his own track suil prior to
making his complaint, and that prisoners were allowed 10 wear their own clothes. This was contrary (o
the prisoner’s allegation. He was interviewed again, and when the evidence taken during the inguiry was
pust 10 him, he admitted that prior to making his complaint the Depaniment had approved his reguest
for s own track suit and he wis in possession of it at the time of making his complain.

The Ombudsman’ inguiry concluded that the standard prison issue of fecey-lined T-shirts,
short-slecved shirts and cotton lined jackets (whatever one thougin of the latter in terms of design ) wis
adequate for warmth and comfort. He found that there was no wrong conduct by the Depariment of
Corrective Services or its officers in relation 1o the particular prisoner or, given the orignal over-order of
ja‘lfll;l:!lﬁ some vears belore, the prescription of their use at some Svdney prisons in preference o
pullovers,

#4. Death of Dirug Detection Dog

On 27th December, 1984, Mr Murray Trembath, a member of the editorial staff of the *Sun”
newspaper, wrote Lo the Ombudsman alleging that there had been a failure 1o properily investigate the
poisoning of a drug detection dog at Long Bay Gaol,

On the moming of 22nd August, 1982 Jupiter, & drug detection dog, was found dead in his
kennel arca at Long Bay, The circumstances of the dop’s death led 10 suspicions that it had been
poisoned; a quantity of green pellets similar to a commonly used snail bait was discovered in the kennel
area. The death was immediately reported, photographs were taken and an antopsy was performed at
the Veterinary Clinic, Sydney University, Enquinies were made of a manulacturer of commercial
pesticides as to the lethal dose of metabdehyde, the active constituent of snail pellets, reguired to kill a
dog of Jupiter’s size.

On 24th August, 1952 the prison officer responsible for investigsting Jupiter's death reported 1o
the then Chief Superimtendent of Long Bay Prison Complex, Mr Quarmby, that there was evidence
suggesting that the dog had been poisoned. The report concluded that no prisoner could have posoned
the dog and that the person responsible could have been a stafl member.
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£3n 26th August, 1982 the Chief Superintendent reported to the Director of Establishments {now
Custodial Serviees Diviston) and agreed with the conclusions of the investigating officer. The Director
of Fstablishments, Mr MeTaggart, noted that the conclusions were disturbing and decided that copies
of the report should be given 1o the police. On I3th Scptember, 1982 he asked a Superintendent of the
Fstablishment Division the result of police action and investigation.

On b Seprember, 1982, the investigating prison officer reporied again to the Chief
Superintendent, attaching copies of an autopsy report from the Yeterinary Clinig. Sydney Universaty,
and a report from the Division of Analytical Laboratories, Lidcombe, The authopsy report comncluded:

“The post-mortem changes were consistent with, but not diagnestic of, death from
metaldehyde poisoning. There were no other changes that could explain the sudden death of
this dog.™

The report by the Division of Analytical Laboratories found metaldehyde in the liver, stomach
contents and saliva of the dog as well as in a sample of the pellets collected from the kennel area. A test
on water in the dog’s bowl did not detect metaldehyde.

On ldth Seprember, 1982 Mr Quarmby again sent all of the n:-[g:ns o Mr McTaggan,
recommending that urgen enquirics be made by police attached 1o the Department of Corrective
Services. This recommendation was apparently ignored.

On Sth December, 1984 Mr 1. Haiton, M.P, wrote 1o the Minister for Corrective Services,
asking for a detailed repon about Jupiter’s death. This letter prompied yet another report; this time
from Mr Quarmby, by now the Assistant Director, Custodial Services, to Mr McTaggart, by this ime
Director of the Custodial Services Division, in which the Assistant Director repeated the information in
his carlier reports. This repont concluded:

“1ipon receipt of the analytical reports all relevant reports were forwarded 10 the Director ol
Fstahlishments with a recommendation that further enguiries be made by officers attached
to the Special Investigation Unit.

Sinee that time no further enguiries have been made and no action has been taken to clearly
identify the person or persons responsible (or the death of Jupiter.”

( The Special Investigation Unit was the predecessor of the Internal Investigation Unit whose
formation was advised by the Minister for Corrective Services in April 1985, Police officers were
seconded to the Unit.)

In response to the last of the senes of reports Mr McTaggart sought the comments of Detective
Sergeant Reith, a police officer anached to the then Special Investigation Umit. Detective Scrgeant
Reith, who had not been attached 1o the Unit in 1982, ascertained that no enguiry had ever been
officiatly referred to the Unit for atention, and that no investigation had been carried out, Detective
Reith concluded his report;

=, there would be litthe to gain from a fresh investigation being commenced al this stage s
the matter is now over two vears old and any evidence which would have been available at
the time of the dog’s death would now have been destroved, ™

Dretective Superintendent Loomes, Police Internal Affairs Branch, to whom Detective Reith
submitted his report, agreed with this conclusion, as did Executive Chief Superintendent Pry, signing on
behall of the Assistant Commissioner {Internal Affairs), ina letter to Mr McTaggan on 22nd January.

A reply to Mr Hatnon was then drafied for the Minister’s signature. This Jetter referred to
enguiries which had been undertaken at the time of Jupiter’s death and confirmed the possibility that a
meember of stafl had poisoned the dog. The leter also advised Mr Hatton that enguiries had proved
inconclusive, considerable time had lapsed, and the Minister had decided, on the advice of the police,
that little purpose would be served in pursuing the investigation any further. The advice 1o Mr Haton
did ot mention the failure to refer Mr Quarmby’s recommendation to the Special Investigation Unit in
Seplember 1982,

It is difficult now, given the lapse of time, to argue with the conclusion of Detective Sergeant
Reith, The Ombudsman, however, has decided 10 undertake a formal investigation of the reasons for
the failure to refer Mr Quarmby’s recommendation to the Special Investigation Unit.
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85, Substandard Conditions for Difficull Women Prisoners

Protection and segregution prisoners require special treatment. However, they are kept apan
from other prisoners and so are restricted in the facilities and activities available to them, There are
special problems with “difficult™ women prisoners. A difficull male prisoner (for example, guilty of
some assault]), can be sent o a vanety of other gaols, whereas a difficult woman prisoner in the same
situation can be moved only to the segregation cells at Parklea or 1o 4 Wing at |rarrumulla-

Condinons at Mulawa are overtaxed, In July 1983, there was a prison officers” strike about
overcrowding at Mulawa and the lack of facilities for disruptive women prisoners. In an attempt 1o
soive the industrial dispute. in December 1983, ten female segregation prisoners were moved to 4 Wing
at Parramatta.

Inspection by this Office showed that 4 Wing was not suitable for the accommodation of women
prisoners. The Wing had earlier been closed for renovation. The Depariment said that women prisoners
would be placed in4 Wing only in the short term. Some steps were taken by the Department to improve
conditions but in March 1984, the women were moved back 10 Mulawa.

4 Wing was left vacant between March and December 1984 but the proposed renovation did not
take place. Following a riot at Mulawa in December [984, some women prisoners were returned 1o 4
Wing. Again this was said 1o be only a short term option. However, in September 1985 there were still
women prisoners in 4 Wing and renovations are still "proposed™,

Conditions in 4 Wing are much below standard. Reports by the Public Works Depariment show
that the buildings are of historical importance — so much so that the cells have bad ventilation and light
and would be danperous in emergencics.

__ Vanous concessions have been allowed to the women; they have a later lock-up time, and some
activities have been introduced. However, the future of 4 Wing is uncertain and it is extremely difficult
{or prison officials to make planning decisions.

The Minister for Carrective Services wrole to the Premier, following a visit to Parramarta Gaol
in February 1985, and stated — * was appalled by what I saw. The oppressive conditions at Parramatta
Gaol, and in other older institutions, are not acceptable in the 198307

During a Section 19 hearing in July 1985 it became clear that uncertainty about the phyvsical
facilities to be provided for women in New South Wales gaols was a kev factor in delaying the
renovation of 4 Wing. The Chairman of Corrective Services, Mr Dalton, attended the Section 19
hearing and said that the renovation (o Parramatta Gaol, which the Commission Tavoured, was a
matter for palitical decision,

The Minister for Corrective Services has since commented that there is no short term alternative
tousing 4 Wing for troublesome women prisoners, Recently he wrote to the Ombudsman stating, “The
uncertainty about the use of 4 Wing rests with Government decisions. Because of the costs . . . to either
provide a new women's facility or to radically renovate and redesign Mulawa, it i not within my
authority 1o provide lunding at this bevel. Decisions of this substance are made by Cabinet and it is to
this extent that political decisions are factors in the use of 4 Wing a1 Parramatta Gaol®,

In August 1985 it was decided not to redevelop Parramatta Gaol but merely 1o make the
southern precinct habitable. As well, plans have been drawn up for a programme for women in 4 Wing.
Some decisions have at last been made, However, Parramatta will remain a men's gaol. The problem of
'diﬂ_u:ull'wl::'ld'rm prisoners and where to place them will still exist, Some [urther difficult decisions
need 1o be made,
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6. Internul Investigation Unit: Case History of Drug Distribution in Gaols: Newly Expanded Unit

The 1983-84 Annual Report discussed allegations by a prisoner of distribution of drugs in a
major Sydney metropolitan gaol, Tnitially. with the consent of the prisioner, the mater was referred to
the Chaarman of the Corrective Services Commission for investigation by his officers, The Ombudsman
later mvestigated the manner in which the prisoner’s detailed allegations had been dealt with by officers
of the Department of Corrective Services, that very few of the allegations had been directly investigated
by the Department, that litle detailed attention had been prven o the allegations by the Unit and that
the information was regarded as uncorroborated hearsay and useful only for intelligence purposes. The
Ombudsman could noi carey his investigation further because police officers seconded 1o the
Department were involved, and there is no power for the Ombuedsman to investigate police of his own
motion.

The tem in the Annual Report generated considerable publicity in the media and The Svdney
Maorrung Heraldd reported on 19h Oetober, 1984,

The Minister for Corrective Services promised 1o have a detailed look al Mr Masterman's
repart

Cin 18th December, 1984 1he Ombudsman weote 1o the Acting Cheirman of the Corrective
Services Commission, commenting on the investigation and referring 1o the Minister's reported call for
a review of the Department’s resources [or the detection of drugs in prisons. On 36th March, 1985 the
Ombudsman wrote to the Minister for Corrective Services inviting his comments on the resulis of the
review of the Deparment’s resources. On 22nd April, 1985 the Minister replied:

"As vou are aware, the Department has for some lime recognised the problem of drugs in
gaols, and has adopred a number of measures designed to control it, While there has been
considerable success in those efforts, the Department agrees thal more concerted action is
snill reguired.

With that in mind, | am pleased to report that approval has been given for the formation of a
new investigative body, known as the Internal Investigation Unit, The Unit will comprise
twelve depanmental officers. who will be directly responsible to the Chairman of the
Commission. Its brief will be to investigate and report primarily on drug related matters, and
aleo an any other matter as directed by the Chairman.

The unit will work in close association with two senior detectives from New South Wales
Palice Drug Squad who will be seconded to the Department ance the unit is aperational. 1t is
anticipated that the unit will be established by the end of April, 1985

The establishment of this unit is seen as the most significant step so far in the area of drug
control in gaols. With this innovation and the continuation of those measures already in use,
it is firmly anticipated that there will be considerable improvement in the rate of drug
detection and much progress towards the eradication of this problem in New South Wales
prisons ™

The Ombudsman agrees that the establishment of the unit is a significant step towards
controlling the distribution of dregs in prisons,

87. Compensation for Prisoners Injured while Working

In last wvear’s Annweal Report, the Omboedsman outlined important issues concerning
compensution for prisoners injured while in custody, These issues arose from a complaint, at that time
still under investigation, from solicitors acting for a former prisoner who had suffered permanent
incapacity as a result of injurtes that he sustained while felling trees at the Glen Innes Afforesation
Camp.

The Department of Corrective Serviees said that it had based its offer 1o the prisoner of S2000
“on advice from the Crown Solicitor™. However, a copy of that advice revealed that the Crown Solicitor
made no assessment of the amount o be paid. The advice contained options which were presented 1o
the Department. One of these options was a payment similar to that provided under workers'
compensation. The Ombudsman asked the Crown Solicitor about the basis of the 2000 offer. The
Crown Solicitor advised:
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=t 1% not for me 1o decide what basis would be adopted for ex-gratia payments, Il a client was
prepared o make an ex-gratia Fa:.'ﬂ'lfﬂli on the basis of the amouni to which the injured
person would hive been entitled for Worker's Compensation, had it been applicable, then, of
course, | would attempt to give that advice or at least {as here) suggest the lines of inguiry that
the client might pursue in order 1o ascertain that amound, I, on the other hand, the question
is one of making a sympathy payment, then | am under precisely the same difficulties as
anyone else would be in reaching a figure: it is a question of attempting to driw some balance
between giving some solace 1o the injured person, and recognising that {in the circumstances
hypothesised) there is no enforceable claim at law on public reve e,

The Ombaudsman concluded that the department had attempted o “pass the buck™ 1o the Crown
Solicitor, when it could have applied appropriate criteria to decide on proper compensation.

The Ombudsman found that there was no evidence that the prisoner’s claim had been assessed
on its merits. The prisoner was not even interviewed by the Depariment 1o assess the extent of his
incapacity. The Ombudsmian believed that the fiact that a payment was made as an act of grace did not
prectude it from being properly assessed.

The Minister for Corrective Services responded 1o the draft repont by recommending to the
Treasurer that the prisoner be paid an advance sum of $10,000, pending further enguines. The
Ombudsman after consulting with the Minister, reported:

“On the facts of this case, my concluded view is thal assessment of compensation for
permanent, work-related injury o inmates should not be lefi 10 bureaucratic discretion, but
should be placed on a statutory basis, allowing for clear standards 1o be applied.

| consider also that appropriate amendments could be drafted to the Prisons Act, enabling
such assessments 10 be made by reference 1o an inmate’s carning capacity and employment
history prior 1o imprisonment. Entitlement to lump sum compensation for loss or partial loss
of a limb, along the lines provided for in Section 16 of the Workers' Compensation Act, could
also be included, It clearly could not be envisaged that inmates would receive any
compensation in respect of income lost during the balance of imprisonment following the
date of injury; compensation being intended merely to reflect any permanent disability
suffered and loss of carning capacity following release.

Accordingly, | recommend that compensation for permanent, work-related injury for
inmates to placed on a statutory busis, as a statutory right, and that the Corrective Services
Commission prepare an appropriate dralt amendment to the Prisons Act. for submission o
thee Government, to give effect 1o this principle,

| further recommend that, ds a consequence, the draft amendment should exempt the
proposed compensation scheme from the operation of Section 46 of thal Act.

In this cuse whatever might be the mere general situation, [the prisoner] was an experienced
forester whose services were being utilised in that capacity during a relatively short period in
prison for a motor traffic offence. The injury occurred to him under the lawful direction of a
prison officer and very shortly before he was due to be discharged. At the time of his injury he
had prospects of relatively long term employment in his trained field. In these circumstances,
the provisions of the Workers' Compensation Act provide an appropriate measure of
compensation for the incapacity he sustained.

| recommend that the Commission immediately obtain appropriate advice as to the amount
[the prisoner] would be likely to obtain if he had been covered by Workers” Compensation
and that the Department should recommend to the Minister and Treasury that such sum be
paid ta [the prisoner] by way of an ex-gratia payment, | note with approval that the Minister
has already sought and obtained Treasury approval o an advance payment of $10,000 and
that this sum has already been paid to [the prisoner].”

The Ombudsman is following the progress being made in giving effect 1o those
recommendations,

8% Segregation of Prisoners

The last Annual Report referred to continuing complaints from prisoners about the use of
segregation orders, The complaints covered a wide range of matters, including using segregation as o
punishment, failing to provide documentary evidence of segregation orders, denying Lo prisoners’ legal
advisers aceess 10 segregation orders (other than on subpoena), and depriving amenities and privileges
10 prisONers on segregation.
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The Ombudsman then decided 1o exercise the power conferred on him by Section [3 of the
Ombudsman Act to conduct an investigation, of his own motion, into the use of segregation and sought
large amounts of statistical and other information from the Department of Corrective Services. The
Department was eventually able to provide the Ombudsman with all the information and documents
sought, In particular, more thanm 170 segregation orders were made beoween 15t July, 1983 and 30th
September, 1984, The Ombudsman had boped that a wide ranging mvestigation of this nature could
combine the flexibility of a broad approach with the more specific nature of investigations of individual
prisoners complaints, targeting, i the latter arca, Parklea Prizon. Unfortunately the mass of
information obtained, though valuable in itself, proved difflicult 1o assimilate and place in a coherent
framework. In the course of the investigation, however, several complaints from prisoners on
segregation at Parklea Prison were received which appear 1o highlight problems associated with the use
of the cells and attached yards in the segregation unit at that gaol, The Ombudsman has therefore
decided to discontinue his own motion investigation and pursue the individual complaints mentionad
above, The investigation of these complaints will draw upon the more general information obtained as
i result of the own motion investigation.

E9. Peler Schneidas

In the last Annual Report the Ombudsman referred to investigations of several complaints by
Mr Schneidas. Further complaints by Mr Schnerdas and his wile have raised the issue of his ultimate
placement in the prison sysiem, as well as other important matters,

On 28th October, 1984 Mr Schneidas was assaulted by another prisoner at 5 Wing (the
Segregation and Protection Unit) at Parklea Prison. Mr Schneedas sustained first and second degree
burns 1o his face and body when bailing water was poured over him. A prisoner wis changed with this
assault, Mr Schncidas was transferred to the Metropolitan Reception Prison hospital. He complained
tothe Ombudsman that there was delay in providing him with proper medical ireatment. Following an
investigation by the Assistant Ombudsman, this complaint was found to be not sustained and a linding
of no wrong conduct on the part of the officers of the Departmenis of Corrective Services and Health
was made. Other aspects of the complaint by Mr Schneidas are continuing and should beconcluded in
the near future.

Earlier Mr Schneidas had been placed in the Special Care Unit a1 Long Bay The Unit is intended
to assist prisoners to develop their personality and skills and to provide a “therapeutic community”™,
with active participation by prisoners, prison officers, psychologists and other professional workers, As
part of the admission procedure, & prisoner enters inlo a writlen contract setting owt the goals he hopes
to achieve in the Unit. Mr Schneidas was removed from the Unit and sent to Maitland, and then to
Parklea, On [st October, 1984 he was presented with an interim contract setling oul the terms for any
future re-entry to the Unit. Two of the clauses of this document were:

8. No media publicity will appear regarding this inmate’s stay in the Special Care Unit, terms
of past/interim/Tuture contracts or course of this inmate’s therapy

9. The inmate will not enter into any bargaining over the terms of this contract for potential
re-entry with members of the Comrective Services Commission, officers of the Departmen
of Corrective Services, members of the Parliament of New South Wales, authorised prison
vigitors or members of the general public. This condition also applies 1o the family and
friendy of the inmare,

Mrs Schncidas complained about these Clauses, in particular the last sentence of Clause 9,
arguing that they represented unwarranted interference with her civil liberties and prevented public
serutiny of her husband’s situation. The inclusion of these terms in the interm contract was made par
ofa cﬁig'rnpt:ninve:stiaaﬁnn.durin.g which the Chairman of the Corrective Services Commission wrode (o
this [

*The interm “contract’ specifically mcluded Clauses 8 and 9 a5 a management siralegy Lo
restrict his manipulation of the Depariment in an attempt to extend indefinitely his stay in
the Special Care Unit and 1o limit his use of others in bringing pressure for change inthe
therapeutic environment. Dr Schwartz, particularly, was concerned that Mr Schneidas’s
tenure in the Special Care Unit be “time-limited” as is the case for all other prisoncrs entering
the Unit. It was also considered necessary to protect other prisoners in the Unit from media
pressures which might have disrupted their therapeutic programmes. Additionally, there was
concern that the use of the media by Mr Schneidas, his tamily or friends might have incurred
the anger of other inmates who may have felt that Mr Schneidas was receiving “special’
attentian,
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While the terms of the contentious clauses might be seen to infringe on the civil liberties of
Mr Schneidass frnends and family, they specifically do not preclude access to the
Ombudsman or other agencies which have a legitimate right 10 monitor the treatment of
prisoners, The clauses also reflect a concern for rights and privacy of the other residents of
the Special Care Unil,”

These clauses were deleted from asubseguent contract when Mr Schneidas re-entered the Linic

On 18th June, 1985 Mrs Schaeidas complained to this Office about a proposal 1o transfer her
hushand from the Special Care Unit 1o the Metropolitan Reception Prison, on normal discipline,
asserting that his safety would be at risk. Mr Schnewdas was, in fact, transferred 10 the Metropolitan
Reception Prison and was allegedly assaulied in his cell on 22nd July, 1985, The Ombudsman
determined that an inguiry should be held pursuant 1o Section 19 of the Ombudsman Act mto the
transfer of Mr Schneidas and the Department s apparent failure 1o protect Mr Schneidas in thit prison,
The conduct of the inguiry wos delegated 1o the Assistant Ombudsman, Numerous witnesses gave
evidence 1o the inguiry and that evidence is now being considered by the Assistant Ombudsman,

i, Juveniles in Prison

Inthe 19837 &4 Annual Report, the Ombudsman expressed concern at the arrangements within
the NSW prisons sysiem f{or the accommodation and m ment of young offenders. More
complaints have been received from this group of prisoners and there are still inadeguate facilities
within Corrective Services institutions for them. In a letter to the Ombudsman in August 1985 the
Chairman of the Corrective Services Commission said:

“Prisons were nol designed to accommodate young offenders, and the acute overcrowding
makes it difficult 1o provide more than basic facilities . . . Acule overcrowding is inhibiting
the Commission's ability to provide improved facilities for a number of groups within the
prison system.”

The Chairman went on to say that young offenders who were regarded as being at risk were
“placed where there is least threat to their safety™. Young people continue to be placed in protective
custody in the same areas ns adult prisoners on segregation, Their confinement under maximum
security condilions may last for many months.

In one complaint, a sixteen vear okd boy was placed in the segretation unit at Maitland Gaol,
This aren, known as the Maitland “tracs™ because it was orignally intended 1o confine some of the most
intractable prisoners in the system, was the only srea in the gaol which could be used 1o guarantee the
bow's safety. The boy, in his letter to the Ombudsman said:

“the conditions in hear are in human and have never experience this life styel before no one
has tobd me or seen me why | am hear when | am under age. My parents don’t know | am hear
and | am afraid for my life. | am appealing to you because | have no one else to turn to to help
me get out of this place,”

The boy had absconded from Endeavour House, a Depariment of Youth and Community
Services institution, he was arrested for absconding, and was brought back 1o Tamworth. He had also
attemnpted 1o escape at Mascol Airport, and had damaged property there. He was sentenced 1o prison
by Tamwaorth Court and taken 1o Maitland Gaol where he had 1o be isolated from the rest of the
prisoners because of his age.

The Department of Youth and Community Services told this Office that it was aware that the
hoy was in gaol; steps were being taken to “prepare a report™. The boy was later transferred to
maximum security a1 Long Bay and was again placed in protective custody, About five weeks after his
compluint to the Ombudsman, the boy was tansferred back to Endeavour House under Section 94 of
the Child Welfare Act, which enables the Minister for Corrective Services, with the consent of the
Minister for Youth and Community Services, to transfer a convicted inmate under 21 years of age o a
juvenile institution. [t took six weeks to return the boy 1o Endeavour House from where he had escaped
in the first ploce,

Complaints were also received from three young offenders remanded to prison by coun orders.
If unsuccessful in obtnining bail, young offenders must remain in maximum security (generally in
protective custody); there is no power under the Act to remove from prison a juvenile placed there on
remand by the courts, even when the remand could be for a long period. Juveniles are often kept in
caged vards awalling sentencing, something that can take many months.
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Because the facilities in prisons for young offenders are so bad, the Department of Youth and
Community Services is under pressure to place them in its institutions. 11 can then be decided whether
thev are suitable for such things as day and weskend leave and work release.

Some initiatives have been taken by the Government in this arca. A Leave Review Committes
has been formed, chaired by Mr Justice Siein, to determine the suitability of young offenders to
pirticipate in programmes within the Depaniment of Youth and Community Services, and an
Interdeparimental Commitlee, comprising representatives of the Youth and Community Services,
Anorney-General's, Police, Corrective Services and Premiers departments has been established. The
Ombudsman understands that the Committee is to examine:

communications between the department of Youth and Community Services and
Corrective Services for the remanding and sentencing to gaol of young persons;

— arrangements for vulnerable 18-21 year old persons in prison;
— policy guidelines for the placement of young persons sentenced to long periods in custody,

The issue remains one of considerable concern.

01, Misuse and Invalidity of Gaol Superintendent’s Disciplinary Powers — Prison Rule 5(b)

This matier was covered in considerable detail in the last Annual Report, In the event, the
Minister for Corrective Services repealed Prison Rule 5(b) on 1ith December, 1984,

However, it was reported in the Sydmey Morning Herald in July 1985 that the government wis
preparing begislation about discipline procedures in New South Wales gaols “to clear the backlog of
offences committed by prisoners™. The report went on to say that the legislation would réturn to prison
superintendents the power 1o deal with minor offences by prisoners.

The Chairman of the Corrective Services Commission advised this Office that the matter has not
ye1 been considered by Cabinet. Co uently, apart from what has been reporied in the press, the
Ombudsman is unaware of the details of the changes proposed.

921, Prison Medical Service

In his last Annual Report the Ombudsman advised that, after extensive investigation, a draft
report about the operation of the Prison Medical Service had been forwarded to the Deputy Premier
and Minister for Health and the Minister for Corrective Services, pursuant 1o the provisions of Section
25 of the Ombudsman Act. This Section provides an opportunity for the relevant Minister 1o consult
with the Ombuedsman on a draft report.

On 18th December, 1984 the Ombudsman consulted with the Minister for Corrective Services.
The Deputy Premier was unable to attend this meeting due to the then continuing dispute involving
specialists at public hospitals. Representatives of the Department of Corrective Services and the Prison
Medical Service were fit. In the course of what proved to be a spirited meeting, eriticisms, some of
them trenchant, were directed at the draft report and the conclusions, findings and recommendations in
it. A& number of these criticisms had not previously been raised by either the Department of Health or
the Department of Corrective Services, despite the fact that cach had been given the
opportunity to make and had in fact made lengthy submissions on the draft report before it was
forwarded to the relevant Ministers for possible consultation. Indeed, the draft report as forwarded 1o
the Ministers had taken into account submissions made by each Department.

Following the consultation, the Assistant Ombudsman, at the request of the Ombudsman,
conducted a lengthy review of the draft report. This review examined the objectives of the Prison
Medical Service, an issue the subject of comment during the consultation, and considered, item by stem,
the crticisms which had been directed an the report.

As a result of this detailed review, the Ombudsman has decided not to make the report final. The
Ombudsman’s decision had regard to significant improvements and advances in the provision of
medical services by the Prison Medical Service in recent times, It is the Ombudsman’s view that many of
these improvements have been the result of the diligence and commitment of the former Acting
Director of the Service, Dr J, Ward, The Ombudsman is also of the opinion that the investigation
conducted by this Office has played some part as a catalyst in bringing about reforms in this area.
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PART II
FOLICE REGULATION {ALLEGATIONS OF MISCONDUCT) ACT
01, Introduction

The central test of the effectivencss of a civilian oversight body is how it deals with the inevitable
problem of differing accounts af an event or events by police officers and civihans. The typical situation
following inmternal police investigation of a civilian complaint is conflicting versions of the same
incident. Often there will be one version given by the complainant, suppoenied in some cases by one or
maore friends and another version by one or more police officers. Sometimes there may be statements
from one or more independent witnesses whose statements have also been taken by the investigating
palice officer {who may or may noi have a bigs towards the police the subject of complaint},

The only solution to this problem is for the civilian oversight authonty itself 1o guestion the
police officers, the complainant and all witnesses and make judgments of credibality, and form a view as
to what happened. This questioning is time consuming. diffscult and requires high calibre personnel and
ample staff resources, However, a civilian oversight body which does not extensively utilise direct
questioning iself but relies on paper statements tuken by police offlicers, s deluding isell and the public.
Such a body is a charade and a dangerous one at that, It deceives the public into believing that there is
an effective watchdog or review body when there is nol.

The positien just described — mere paper review of police investigations by the Ombudsman
— was the position m New South Wales between 1978 and 1983, By Act of Parliament in late 1983,
there was grafted on to the then exisung system a power in the Ombudsman a1 his discretion to
reinvestigate conflicting fact situations, utilising Royal Commission powers if e wished. The essential
features of that system and & description of its carly operation in practice follows,

94, Outline of the Mew South Wales Police Complaints System

The essentiol feanures of the New South Wales police complaines svstem which became effective
in March 1984 pursuant to legislation passed by the State Parliament in November 1983 are as follows:

{1} initial investigation by police;
(1) a5 a matter of discretion, re-investigation by the Ombudsman;
{iii} in resinvestigating. only police officers seconded to the Ombudsman’s Office 10 be used:
(vi} alter enguiry, findings on the complaint and recommendations by the Ombuedsman as to
institution of discipimary or criminal proceedings against any police officer, pecuniary
compensation to complainants, and/or change of police procedures;

{v) right of appeal by Ombudsman 1o a judge of the Police Tribunal if the Ombudsman's
recommendations are not accepted by the Police Commissioner.

The two features of this new New South Wales system which are most important are:
(o) wse of Royal Commission powers in re-investigations

(b} the use of seconded police

These will be discussed maore fully in the following topics,

95, Re-investigation by Ombudsman Utilising Roval Commbsion Powers

The re-investigations carried oul by the New South Wales Ombudsmman’s Cilice are, in effect,
mini Royal Commissions. The armory of powers available include the nght to summaons wilnesses, to
seire documents, to search premises and the capacity 1o conduct full hearings.

The procedures which hive been developed for these hearings are sel oul in the next 1opic.
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During the 12 months ended 30th June, 1985 - the first full year of aperation of the new system
f5 re-investigations were commenced. 40 hearings have been held, The results of completed
re-investigations in the year to 30th June, 1985 arc se1 oul in the following table:

Complaints Againsi Police
Police Regulation (Allegations of Misconduet) Act
Re-investigations concluded by Ombudsman during 1984/ 83

Sustained 13
Mol sustained 9
Re-investigation discontinued * fi

* Discontinued re-investigations occurred in several eases where the complainant immediately
before the fixed date for hearing decided not to proceed, was not available and, on one
accassion, where a report under Section 33 was made to the Minister for Police and the
Commissioner of Police (see topic on Section 33 reportis).

Al the time of writing (October 1985) there are approximately 90 re-investigations current.
Dielays have occurred in listing hearings as a result of a “legistative foul-up”™ which, contrary to what the
Minkster for Police had said to Parliament, excluded the Deputy Ombudsman from conducting
re-investigation hearings, (See topic on Legislative Foul-up.) Despite this legislative mess, 4 hearings
were held in the vear ended 30th June, 1985, These included investigation of:

()

fi)

fiii)

{iv)

(v

v}
{vii}

(v

(%)

(x)

acomplaint by a large manufacturer of poker machines that two New South Wales police
olficers, engaged in an investigation of the company, had provided false information 1o
the New Jersey Gaming Commission and, more im ntly for locul purposes, to the
staff of the Leader of the Opposition in the New South Wales Parliament. The defence of
the police officers conce was both that the information was correct and, pulting it
broadly, that their superiors were corruptly interfering with their investigations and that
they had no abternative than to take out some “protection” or “insurance” by going to the
Leagder of the Opposition. Such was the detal and scope of the alleged corrupt attempis (o
interfere with their investigations that it was necessary to take evidence from 53 witnesses,
involving 27 hearing days, (A statement of provisional conclusions and recommendations
has been sent oul in this matter.)

complaint by a civil rights association in a country town about actions of police in
helicpoter drug raids and road blocks, (43 witnesses.)

complaint by Svdney homosexuals about a police raid on one of their clubs, (27
wilnesses, )

complaint by an intoxicated university student celebrating a football victory that he wis
assaulted whibe detained in police cells. (On the particular fact, he was belicved as against
the evidence of four police officers.}

several complainis against highway patrol officers of extreme rudencss and, in one cise,
assuulL,

two complaints of solicitation of bribes for dropping charges,

a complaint that & charge of horse stealing had been brought without any reasonable
grounds, { A recommendation for $20,000 compensution has been made in this cise.)

failure 1o propecly investigate a motor vehicle accident involving an Assistant Commis-
sioner of Police. (4th ranking police officer in S1ate. )

complaint by alleged illegal off-<course book maker about a raid on his premises including
cutting ofl ¢dectricity 1o his shredder. (This complaint was Tound not sustained. )

Mumeraus complaints about detention under the Intoxicated Persons Act which avoids,
when people are picked up by the police for being intoxicated, the stigma of an offence or
triail but beaves open the possibility of arbitrary detention,

A significant numbes of reports, draft reports, and statements of provisional conclusions and
recommendations have been prepared in the above and other matters. These have been sent (o the
complainant, the Commissioner of Police, the police officers concerned and, in cases of sustained
repons, o the Minister for Police in accordance with the procedures set out either in the Act or
developed by the Ombudsman with counsels advice. The results of many of these matters will be
reflected and, where appropriate. made the subject of comment either in next vears Annual Report or
in Special Repoats to Parliament during the year,
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W Procedures Adopted ai Hoyal Commission Hearings

Legislation was introduced in late 1983, becoming effective in February 1984, giving the
Ombudsman power 1o directly resinvestigate allegations, by members of the public, of misconduct by
individual Police officers.

Under the legislation the results of the initial pelice investigation of the complaing wogether with
copies of various statements and other evidence obtained during the investigation are forwarded 1o the
Ombudsman. The Ombudsman in turn forwards copies of this material unless specilically prohibited
by the Commissioner of Police 1o the complainant, mvites comments from the complainant and asks
whether the complainant wishes to have a re-investigation of the complaint carried oun by the
Ombudsman. The Ombudsman then reviews such comments and request. In those cases where there is
a substantial conflict of evidence and as a result where the Ombudsman 15 not satisfied the complaint
has been sustained or not sustained he may carry out his own investigation with the assistance of palice
officers seconded 1o the Ofhce of the Ombudsman. No other investigating officers of the Ofice of the
Ombudsman may be involved in this second stage investigation. In conducting his investigation under
the Ombudsman Act the Ombudsman may first instruct his seconded special officer to conduct Turther
inguirees. Such inquiries may consist of interviewing the Police the subject of the complaint, the
complainant and any witnesses and other in the Tield inguiries.

Al the completion of these inguiries, and in some cases withoul instigating such inguiries, the
Ombudsman may conduct an inguiry under Section 19, Where the Ombudsman decsdes 1o re-
investigate a matter he may also decide 1o conduct a hearing pursuant to the provisions of Section 19 of
the Ombudsman Act (Section 19 ingquines). When conducting thess inguiries the Cmbudsman has the
powers, authorities, protections and immunities conferred upon Royal Commissioners. Both the
complainant and the police officer(s) the subject of complaint are notified in writing setting out the
conduct the subject of complaint. Such notice is accompanied by a document entitled “USUAL
PROCEDURES ADOPTED AT INQUIRIES INTO POLICE CONDUCT PURSUANT TO THE
PROVISIONS OF SECTION 19 OF THE OMBUDSMAN ACT (SECTION 19 INQUIRIES)". The
content of that document s set out n the following paragraphs together with additional relevant
information,

_ The Section 1% hearings are conducted by the Ombudsman (and, until the *legislative foul-up®
wis discoverad, the Deputy Ombudsman — se2 topic below) at the Ombedsman's Cilice in Svdney or
at other places convensent (o the parties including country centres.

The hearings are conducted on an informal basis and are not subject 1o the rules of evidence,

The usual order for taking of evidence during Section 19 inquiries is as follows:
(1) the complainant

(i) civilian witnesses

(i) police officers who are wilnesses but not the subject of complaint

{iv) police officer(s) the subject of complaint(s).

Paolice officers the subject of mmgel.ajm arc invited 1o produce any document, provide any
information or call any witness that may be of assistance in the inguiry,

The complainant and the police officen(s) the subject of complinnt(s) are entitled 1o be legally
represented during the giving of their respective evidence, but this is certainly not necessary. To date, the
greal majority of complainants and some police officers have not been legally represented.

Persons giving evidence as witnesses, other than the complanant and the pelice officer(s) the
subject of complaint, are not entitled to be legally represented but may make application to be legally
represented if :Mn:.' can show special circumsiances, Such crcumstances include the possibility that
evidence they will give may make them subpect of complaint, liable to criminal charges or lable 10
departmental charges. I is entirely up to the Ombudsman’s discretion to allow such represeniation,
Applications should be made prior to the date of the hearing.

The hearings are conducted in private. The only persons present during the giving of evidence by
any person (other than their legal adviser, if they are represented) will be:

~ the Ombudsrman
— the seconded Special OfMficen(s) assigned by the Ombudsman 1o the particular maner
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the Executive Assistant {Poleced or her alternate
a sound recordist (on occasion).

A seconded Special Officer s a police officer seconded to the Office of the Ombudsman
pursuant to an Act of Parliament. Seconded Special Officers have an obligation to assist the
Ombudsman and are subject 1o the direction of the Ombudsman, and are not subject Lo the direction of
any other person. The hearing is usually conducted by the seconded special officer asking questions; the
Ombudsman may intervene at any time, Allernatively a witness who is begally represented may be taken
threugh his or her evidence by his or her legal adviser. Witnesses may refer to any statements previously
made by them. After the witness has given an account of a matter at issue, the Ombudsman and the
seconded Special Officer(s) have an obligation 10 test the evidence which has been given by means of
probing questions. At the conclusion of the evidence, the witness will be asked whether there is anything
further that he or she wishes to say and will be given a full opportunity to do so. If a legal adviser is
present, the begal adviser may ask further questions arising out of the evidence given or other relevant
MEALRErS.

The usual procedure developed and adopted by the Ombudsman is indicated above, The
Ombudsman has & discretion to grant a person the status of & party entitbed to be present during the
whaole of the proceedings. and a4 pary may be permitted, in the Ombudsman’s discretion, 1o cross-
examine other witnesses. This is not a procedure usually adopted. However, if for good reason a person
wishes 1o seck 10 be made a party, 1o be given the right of attending during the evidence of others and to
cross-examine, written application shoubd be made to the Office of the Ombudsman immediately. The
letter of application ﬂll}“ﬂf'ﬂl out the reasons why, as a matier of law or inthe exercise of discretion, the
Ombudsman should grant the application. It may be that before embarking upon the Section 19
hearing. the Ombudsman will convene a preliminary meeting (a “directions hearing”™) 1o hear argument
from all interested persons about whether the application or applications should be granted. Whether
or not such applications are granted will depend on the circumstances of the case.

The legistation does not it the Ombudsman to pay costs which may be incurred by a witness
in attending the inguiry For this reason, the Ombudsman is prepared 1o hold hearings in country
centres rather than require witnesses 1o incur the expense of coming o Sydney.

Similarly, the Ombudsman does not have power to pay the cost of a person being kegally
represented at an inguiry or 1o order anyone else to pay that cost. but in some cases legal aid may be
availahle from other sources.

Following the taking of evidence in a Section 19 inquiry, a report setting out the provisional
findings and recommendations of the Ombudsman will be prepared. This initial report will be sentona
confidential “not 1o be published® basis 1o the complainant and the police officen(s) the subject of
complaint and any witnesses who may have been the subject of critical comment. Persons to whom the
report is sent will have a full apportunity 1o make submissions relating 1o the report and Lo give or bring
further evidence relating to any of the matters the subject of the report.

Following receipt and consideration of further submissions or any further evidence, the
Oymbudsman wil li;l;flniprﬂt: the report which, after any consultation required by the Minister for Police,
will then be made final and sent to the complainant, the police officen(s) the subject of complaint, the
Commissioner of Police and the Minister for Police. Unlike the report of provisional findings and
recommendations, this final report is not confidential, Under the existing secrecy provisions in the
Ombudsman Act, however, while the complainant, the police officers the subject of complaint and the
Minister of Police may distribute copies of the report 1o whomever they please — subject only to the
laws of defamation — the Ombudsman may not do so.

An artichs in NSW Police News June 1985 *Police and the Ombudsman”™ by Sergeants Bob
Heanes and Michael Gallagher (two Legal Officers attached 1o the Legal Advising und Police Appeals
Section, who appeared on behalfl of police officers before Ombudsman inguiries during the course of
the vear) fairly describes the procedures adopted insuch inguiries. A copy of the first page of the article
fotlows,
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97, Legislative Foul-up Delays Ombudsman’s Re-investigations

As already indicated two legislative amend ments to the police complaints legislation introduced
in the 1983 Spring Session of Parliament enabled the Ombudsman to directly re-investigate complaints
against police. (1) When the Minister for Police and Emergency Services, Mr Anderson, introduced the
important amendmenis he stated in Parlinment that although civilian investigators were 1o be excluded
from this area the Ombudsman would be entitled to delegate direct investigation of police complainis to
the Deputy Ombudsman. The Minister’s actuil words were;

*To correct the shoricomings 1 have outlined, provision is made [or the Ombudsman, where
he is is unable to determine whether a complaint is sustained of not sustained on the basis of
police investigations, 1o initiate and direct his own independent investigations, The
Cmbaictsman will alse be able o delegare this power 1o the Deputy Ombuclsman, {Emphagis
added)

Ungil June 1985 it had always been thought that these amendments introduced by the Minister
for Police successfully achicved the objective stated by the Minister and empowered the Deputy
Ombudsman to be involved in this area. However, a funther amendment o the Ombudsman Act,
prepared by the Premier’s Department, was introduced dunng the same session of Parliament (2), It
dealt with quite different aspects of the scheme and was prepared without proper consideration of i1s
relationship o the other amendments. {A classic case of “the left hand and the right hand™)L The
Premier's Department amend ment had the effect of negating the intended amendment of the other two
Acts which allowed the Deputy Ombudsman {and Acting Ombudsman) 1o paricipate none-
investigations. [t brought the Deputy Ombudsman into the definition of “officer of the Ombedsman™
thus also within the prohibition which precluded “officers of the Ombudsman™ from being concerned in
Ombudsman Act investigations of complaints against the police (Tre-investigations™),

It was not umil early June 1983, following consolidation in printed form ol all the legislation,
that this position came to the attention of the Ombudsman. Although there is some argument for o
contrary view, it is the Ombudsman’s opinion. supported by that of counsel, that the three amending
Acts when read together prohibit the Deputy Ombudsman from conducting Section 19 hearings or
indeed participating in any way in the re-mvestigation of complaints against pohce.

Immediately wpon receipt of counsel’s pdvice, the Cimbudsman brought the involvement of the
Deputy Ombudsman 1o an end, Until the unintended consequences of the conflacting amendments
became apparent, the Deputy Ombuedsman, Dr Jinks, had participated in a significant numbser of
re-investigations and allocation of future dates had proceeded on the basis that both he and the
Ombudsman would share, approximately equally, the burden of re-investigations. All matters listed for
hearing by the Deputy Ombudsman have been adjourned indelininely, reauling in aserious backiog of
cases. The Ombudsman decided 10 give priority to those cases which had a panticular public imerest,
However, in August 1985 the situation became so critical that all but & very few Section 19 hearings wene
adjourned indelinitely 1o awail parliamentary rectification of the system and 1o enable completion of
oulstanding reports.

The delay snd the backlog which have developed have had adverse cffects primarily on the
police the subject of complaint and, to & lesser extent, oncomplainants. 11 is in the imerests of police and
the public that the position be rectified as soon as possible. 1tis unlair that these allegations should kang
over the heads of the police officers under investigation for an extended period, One police oflicers
protest made through the Legal Advisings and Police Appeals Section of NSW Police Foree. highlights
this problem, The police officer was notified by the Ombudsman that a Section 19 inguiry would be
held in mid June 1985 and he was invited 1o atend that inguiry, He was suhseguently notiled that dee
to the problems posed by the legislative amendments the matter would be adjourned indefinitely. The
anonymois complaint in guestion had been lodged some || months earlier and had been the subject of
investigation by the Internal Affairs Branch. The police officer holds a senior position within the Force
and claims that the complant has coused him great personal stress as he strenuously denies any
impropricty on his part and having the matter adjourned indefinitely merely exscerbates the situation.
Additionally police feel (hopefully wrongly) unresolved complaints can jeopardize applications for
promaotion,

I, Palice Regalation | Allegaions of Misconduct | Amendmesd Aot 1Y A Mo, 9] of 1R dnd CrinSads i (%lice Regalation)
Aenddmenl Act, 153 (A0 o 19 of 1955

T Uhribsstsiiian [Amendnent) At 19980 PACL No, 19 ol 18R
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The Ombudsman forwarded a copy of this letter from the police officer outling the unfair
position in which he finds himself to the Minister for Police and informed the Minister that he fully
sympathises with the problems faced by the officer and undoubtedly numerous oiher officers in a
similar position. The position calls for urgent remedial legislation. The drafting error is seriously
affecting the operation of new legislation which had the unanimous support of Parliament,

On Ird Seprember, 1985 the Premier wrote to the Cimbuadsman:

“1 wish to advise that a proposal which recommends an amendment to the Ombudsman Act
to make it clear that the Deputy Ombudsman and Assistant Ombudsmen have the power to
conduct re-investigations of police condsct his been prepared {or consideration by Cabinet,

This proposal will also ensure that an acting Ombudsman, in the absence of the
Ombudsman, is able 1o exercise the same powers and functions in relation to investigations
as the Ombuedsman,™

At the time of writing (October 1985) this very necessary amendment has not been introduced.

8. Secondment af Police (MTicers to the OfMice of the Ombudsman

The New South Wales legislation of November 1983 was something of a compromise, While
giving [or the first time a civilian body, the Office of the Ombudsman, the power o directly question
police and ather witnesses, it provided that this could be done only by the Ombudsman personally and
police officers seconded 1o the Office. Existing Ombudsman civilian investigators were, by the
legislation, prohibited from becoming “concerned in™ investigations of alleged police misconduct,

Civil liberties groups were highly critical. The then third ranking officer in the Ombudsman’s
Ollice, Assistant Ombudsman Susan Armstrong, resigned in protest. While not unsympathetic to those
views, the Ombudsman ook the stance that the new legislation had been passed unanimously by the
State Parliament and that he should lend his encrgics w anempting Lo make it work, 1T, after a vear or
s0'% trial, it was not working, he could criticise it vigorously and publichy

The task seemed daunting. First a figure of 1en police olficers was se¢ after discussien. The term
of secondment was fixed al two years with an option on each side of a further two vears. The then Police
Commussioner suggested five inspectors (salary $35.251.00) and five first class sergeants (salary
530,879.00), The Ombudsman demurred — wanting a greater spread of age and experience. Ultimately
a circular was sent out by the Commissioner seeking volunterrs from ﬁ;:runks. our weeks later he
delivered {personally For some reason) a hist of 30 pobice officers (all male) who had volunteered,
accompunied by short particulars of their service carcers, Some six applicants were inspectors. The
Commissioner, perhaps wisely, refused to indicae his own preferences. He inferred, with good humour,
that he wizhed the Ombudsman to make his own mistakes,

With one or more sentor civilian officers of the Ombudsman Office, the Ombudsman
interviewed 29 of the applicants for at least an hour cach. Having got the list down to 15 or 16 the
Ombudsman made certain discreet enguiries. As a result several names disappeared rapidly from the
list. Parily on the theory of equal employment opportunity and more pragmatically on the ground that
women might well be less part of any brotherhood, the Ombudsman sought 1o ascertain whether any
women police officers would be interested in joining the Office. Ultimately, one very experienced police
woman, Detective Sergeant Gwen Marting was prepared to venture her career in the experiment. The
ultimate complement selected by the Ombudsman comprised | inspector, 3 first class sergeants, |
second class sergeant, 2 third cliss sergeants and 2 senior constables (deliberately a relatively junior
group).

The ten police, who amived at the Ombudsman’s office in April 1984, were spread
geographically around the Office go that were placed alongside civilian investigation officers who
were engaged inordinary investigations of State and local government instrumentalitics.

Each police officer became an officer of the Ombudsman and was given an individual delegation
of investigatory powers under the Ombudsman Act, This delegation was made subject 10 express
conditions that during the term of employment at the Office of the Ombudsman the olficers would nog
take any directions from the Commissioner of Palice, or any police officer of superior rank, including
other mare senior officers seconded to the Ombudsman’s CiTice. Rank, within the CiTice, was not to
exist. Individual complaints were allocated to individual officers for investigation by them subject only
:;:iln:lﬁ’li-ﬂm by the Ombudsman. Their salanes were paid by and out of the (increased) budget of the

budsman.
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After the experience of 18 months operation of the seconded police officer system some
evaluation can now be made.

First, the Failunes:

{a)

(h)

ic)

The most senior seconded police officer, while pleasant in personality, turned out 1o be a
reluctant guestioner of police officers, Somewhat incautionsly, over dinner with athers, he
admined that he had not wanted to come to the Office of the Ombudsman and had only
done so at the behest of a very senior police officer who is not known for his enthusiasm for
the Ombudsman system of investigating complainis against police, Within a very short time
his Ombudsman delegation was withdrawn and he was back with the Police Department.

Another seconded officer, as a result of cxcellent *in the field”™ mvestigation by another
junior seconded officer, was identified as a previously unidentified police officer the subject
of a complaint already lodged with the Ombudsman. He had to leave the office durning the
investigation. He now does not want g netern,

Two other seconded police officers proved quite incapable of the admittediy difficul tsk of
investigating and asking probing questions of their former colleagues. Afier discussion cach
made application to return 1o the Police Department.

The other side — the successes:

it}

(h}

e

id)

el

i}

The OfTice now has an enthusiastic and dedicated group of police oificers who see their role
as Ombudsman’s officers as important and challenging. The now most senior seconded
officer, Mervvn Schloeffel, gives calm and wise advice (o seconded police officers and
civilians in the Office alike.

In addition to the first police woman, Sergeant Gwen Martin, the office has attached
another police woman, Sergeant Barbara Fraser. She has an outstanding law degree. She
has won o three months” Churchill Fellowship o the United States and at a conference of
US police women in Alaska a shon time ago received an award as the outstanding foreign
police woman of the yeir, She has panicipated very effectively in the lengthy investigation of
the complaint against two members of Special Task Force Two. During her absence,
another very able seconded police woman, Barbara Murphy, with exellent scientific
qualifications, has carried out a splended investigation of & man found in a coma in 4
palice cell

Four seconded police have been promoded while on secondment — so that serviee at the
Office is not seen as necessanly detrimental to o police officer’s fulure career.

The presence of police officers at the OdTice of the Ombudsman has contributed somewhat
1o the reduction of the natural hostilioy of those polics who are Called 1o s civilian alfece to be
questioned.

The capeity of seconded police officers to be independent may be illustrated by this
exchunge between a senior police officer, who was the subject of o complaint, and o
seconded officer:

“Young man. do you realise you evenutally have wo come back 1o the Police Foree?”
“Yes. sir | do, bug while in this position I'm going 1o do my duly™,

“You're not going to report this conversation to the Ombudsmin, are you™

“¥es, sir, 1 am™

Another reflection of the capacity for independence of the present seconded police olficers is
in the increasing eriticism being mounted aguinst them by their own trade union, the New
Sotith Wales Police Association, 1ts volatile president his dubbed them as “spies™; branch
resolutions have called Tor their expulsion. It would seem they are doing their job too well!

Finally, there has been an interesting and stimulating cross fentilisation of ideas and ethics
hetween seconded police officers and civilian investigators working alongside them in
police) governmental investigations, The (ffice of the Ombudsman has come to be known
as o pood place Tor pood police officers 1o wark, Through word of mouth there is now
developing a waiting list for positions; With the advice of trusted police officers presently on
seafl there should be fewer mistakes in selection in the future,
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O balance, therelore, the sccondment of police olficers 1o the Oifwe of the Ombudsman has
been a substamial suecess. However, the ideal remains one which would enable the Office of the
Ombudsman 1o utilise in its investigations a mix of police and civilian investigators.

In April 1985, after one year’s operation of the new legislation, the Ombudsman made a report
to the New South Wales Parliament calling for a lifting of the ban on Ombudsman civilian investigators
participating in the re-investigation stages of police complainis.

99, Exclusion of Civilian Investipating (fTicers from Police Complaint Investigations: Heport (o
Partiament.

On 1 1th April, 1985 1he Ombudsman made a repor wo Parliament which highlighted problems
being caused by one of the clements of the revised procedures for the investigation of complaints about
police conduct.

The revised procedures empowered the Ombudsman to re-investigate police complaints il he
considered that he could not determine o complaint on the evidence provided by the paolice
investigation, Police officers have been seconded to the Ombudsman’s Office specifically for this
re-investigation function, Non-paolice (or eivilian ) investigation officers employed at the Ombudsman’s
Oiffice and the assistant Ombudsmon are excluded from re-investigating Fli}l.ll:ﬂ conduct, The special
report 1o Parliament Tocused on that exclusion,

The Ombudsman pointed out initially that the secondment of police officers to his Office had
been o substuntial suceess. However, the exclusion of the Assistant Ombudsman and civilian
invistigation  officers from  police r&inw:a:iga[inn work has proved wasteful and has caused
unnecessary delays. There is double handling of liles in the Office; it would be more effecient if civilian
investigation officers und scconded police officers were able 1o work together on re-investigations.

AL the vime of the report o Parliameent, i1 was thought that the Deputy Ombudsman could
re=investigate police complaings, Since then it has been found that the legislation excludes the Deputy
Ombudsman from re-investigations, Evenwhen the Ombudsman and Deputy Ombudsman shared the
re-investigation of police complaints, there were considerable delays in completing reports of re-
investigations, In the present situation, where the Ombuedsman s the onby civilian able 1o be concermed
withs police re-investigations, the delay in completing police re-investigations has reached unacee plable
proportions, The principal losers in this delay are the police officers the subject of the complaint because
the complaints hang over their heads. From the citizen’s point of view, it is in the public interest that
sllegutions of police miscondect be investigated and reponted on promptiy

The Ombudsman ¢can se¢ no justification for maintaining thar pan of the legislagon which
excludes civilian investigation officers from being mvolved i resinvestigating police conduct, The
CUrrenl prowvisions case o wiste of public resources and delay in the finalisation of repons, Vietually all
other public sector bodies and theiremplovees are subject 1o investigation by the Ombudsman’s civilian
investigation oflicers, and there is no valid reason why police officers shoubd be treated differently.

In thes report 1o Pachamem the Ombudsman recommended that the Ombudsman Act be
amended to allow givilian investigation oflicers o participage in the re-investigation of police condugt,
IF thee Government was nol preparcd to take that step, the Ombudsman recommended. a5 a second best
course of action, thit an amendment be inroduced which would provide thar any  Assistan
Ombugdsman muy participate in the re-investigation of police conduct.

Cin drd Seprtemnber, 1985 the Prémier wrode (o the Ombudsman:

=1 wish 1o advise thut a proposal which recommends an amendment (o the Ombaedsiman At
10 make it clear that the Depury Ombudsman and Assistant Ombudsmen have the power to
conduct re-investigations of police conduct has been prepared for consideration by Cabinet,

This proposal will also ensure that an acting Ombudsman, in the absence of the
Ombudsman, 5 able 1o exercise the same powers and functions in reltion L iNvestigations
as the Ombudsman.”™

At the time of writing (October 1985) amending begislation had not been introduced either along
the lines indicated in the Premier’s letter or in the broader werms advocated by the Ombudsman in his
April 1985 Report to Parlament.

The unacceptable delays continue,
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100, Police Complainis — Basic Data

The results of completed investigations of allegations of misconduct against members of the
Mew South Wiles police force are s2t fonh in Pan 111,

Results ol investigations of the 1397 allegations dealt with in vhe yeir ended 30th June, 1985 are
as follows:

Dectined 498
Conciliated 250
Drscontinued OB
Ciomplaint not sustained:

Finding on undisputed facis 45

Mo request for re-investigation 235

{elecrmed nol sustaned Section 25A4025)
Ombudsman decided re-investigation

not warranted despite request 25
{deemed not sustained Section 23A(21)

Following re-investigation by Ombudsman h
Tatal not sustained uz
Complaint sustained:

Finding on undisputed facis i

Following re-investigation by Ombudsman 13
Tuostal sustained X

| 387
Motes explaining these categories appear in Pan 1],

Onee again, the number of allegations of misconduct against police oflicers has ansen, The
coOmMparstive statistics are as set out in the table below:

Year Complainis Heceived % Increase

978, T9* Hiqw

1979/ 80 T4

1950/ 51 LX) 12
198182 12 350
[982 53 1349 ¥
195384 1 5500 F54%
|54, 85 1536k 18

"First vear of operation of the At which commenced on [9h February, 19749,

Of all complaints, 3% percent were made direct to the Police Department, 8 percent were made to
the Minister for Police and 50 percent were made 1o the Office of the Ombudsman, In addition 2 percent
al complaints were made to both the Police Depanment and the Crmbudsman and | percent were made
1o the Minister for Police and the Police Department or the Minister and the Ombudsman’s CiTice,

These ligures show a significant change in the mode of making complaints, The number of
people complaining directly to the Office of the Ombudsman has increased by 20 percent.

1. Anonymows Complaints
Number of anonymous complainis

OfF the 1,795 compluims received duning the vear, 1,75 were muwde anonvmously, as Tollows:

1983/%4 108485
Receved 15 X
Finalised h s

The Police Regulation (Allegations of Miscomduct) Amendment Act 1983 precluded the
Ombudsman from investigating ancnymous complainis made prior 1o 1151 December, 1953 or ahout
conduct oocurring belore that date,
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Of the 20 complants finalised in the 198485 year, 11 were declined, one was discontinued and
eight were determined 1o be “not sustoined”™,

A relatively large proporion of anonymous complaints are *not sustained”™ becase the
Crnbadsmian believes that ansnymous siatements cannol be treated as “evidence™ for the purpose of
making decisions us 1o {acl.

Griven that 555% of all anonymous complaints were declingd, ancther 4065 were “nat sustained ™
arid the remaining 5% were discontinued, it is cvident that the anonymous complaint amendments (o
the legislation did mot kead e persecution of police through fatse and mischievous allegations, contrary
ter the fears expressed earlier by certain police. There has been no (lood of ancnymous complinnls as
predicted. However, some anonymous complaints not vel finalised may produece valuable results in the
public interest.

Ballina Anonymows Complaint

Last vears Annual Report referred 1o an anenymous complaint recgived in the Office in
January 1984 but which could not be investigated beciuse it concerned events which occurred before
st December, 1983, The complaint was sent 1o the Commissioner of Police with a request that the
Ombudsman be tald of the result of any enguiries into the matter,

The complaint appeared to be senous, but the Commissioners reply contmned e
information, In July 1984 the Ombudsman wrote 1o the Minister for Police suggesting that he or his
personal staff ook at the police papers on the matter (o see whether the police humh with it properiy
In June 1985 the Minister wrote!

“I refer to the manier of the anonymaous complaint from Balling and to my underiaking 1o you
tor have a member of my staff look at the police papers in relation thereto.

Ihe Police Commissioner was again asked to further report on the matter, and Crown
Solicitor's advice was obtained on the papers,

Both have advised that there is no evidence of the commission of any cniminal offences or
misconduct or that there was the existence of any influence being exercised on the police
officer involved.”

As this ketter contained littke more information that that previously supplied 10 the Ombudsman
by the Commissioner of Police, the Minister was asked for copies of the Police Commissioner’s repon
and the Crown Sohicitors advice. So fur these have not been provided. This 15 an example of an
anonymous complain replete with detail and seemingly from an “inside™ source — which would
have been vigorously investigated by the Ombudsman had it concerned matters arsang afler the
legislation was amended. The information so far given to the Ombudsman is bland and uninformative.

On 26th September, 1985 the Ombudsman received further correspondence from the Minister
proposing that the matter be dealt with by way of consultation an their next meeting. This is a
constructive suggestion welcomed by the Ombudsman.

102, Possible Seriows Misconduet: Four Reports to Minister and Commissioner (under Section 31)

Section 33 of the Police Regulation (Allegations of Misconduct) Act provides that where the
Crmbudsman is of the opinion that a member of the Police Force s or map be guilty of such miscondect
a5 may warrant dismissal, removal or punishment, he must report this opinion o the Minister for Police
and the Commissioner of Police, giving his reasons,

Four such reports were made in the vear ending Yith June, 1955,

The first arose oul of a complbuint that arson squad detectives investigating & suspected case of
arson solicied a bribe [rom the prime suspects in the case, Following upon the police investigation of
the complaint, the complainants sought an Ombudsman re-investigation. Following notice of the
intention to re-investigate the complaint, the complainants” solicitor sought to withdraw their
complaint on the ground that *our clients, as well as the children and other witnesses, are not desirous of
giving evidence at the hearmg™. The Ombudsman, acting on the advice of senior counsel in another
matter, and having regard to the seriousness of the oniginal allegations, decided 10 continue with the
re-investigation. A number of witnesses, including the police officers the subject of complaint, were
guestioned using Roval Commission powers. The evidence obtained was reviewed and a decision taken
to discontinue the re-investigation on the basis that:

T
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(o) there were clearly conflicting accounts as 1o the serious central allegations of sohciting a
bribe which were betier determined in a court or the Police Tribunal rather than in
procesdings before the Ombudsman;

(b} as the complainants did not wish the complaint to be {urther investigated by the
Ombudsman, there scemed, on balance, no utility in proceedings to require the complaints
Loy attend Tor guestioning persuant to the Roval Commission powers in the Ombudsman
Act; and

ic) adecision had been made to refer the matter 1o the Minister and the Commissioner under
Section 33,

The Crmbudsman, in his Section 33 repory, stated thal

" the evidence in the Police investigation and before the Crmbasdaman [ am of the opiniod
that there is clearly a situation where the three Police officers may be “puilty :FM.H.']I
misconduct as may warrant dismissal, removal or punishment™ The issue depends
ultimately on the respective credibility of the Police and civilian witnesses as. assessed
ultimately by the tribunal of fact.

Motwithstanding the discrepancies in the evidence ol the civilian witnesses which, in
particular, could be due to language diffscultics, there remains two starkly different stories
which depend ultimately on an assessment of credibalite. In my opinion, the evidentiary
material should be put before an independent solicitor or counsel Lo determine whether
crimiinal or other proceedings should be mstituted,”

The report, and the evidende collected by the Ombadsman were, in the event, referred to the
Department of the Attorney-General and, from there, 1o the Solicitor-General. She determined tha
there was nod sufficient evidence [or proceedings against the police to be institated. The Ormbudsman
has sought, so far unsuccessiully, to obtain copics of the Solicitor-Crenerals opinion. The history of the
COrmbudsman’s frustrating and fruitless attempas to extract this opinicn is set aul i later topic,

The second Section 33 repont arose out of an investigation into complaints about police actions
during o drug rad in a north coast town, One of the complanants had alleged that threatening linguage
was used by a detective who had charged two young men with *Cultivate Indian Hemp”, The detective,
reporting during the police investigation of the complaint, had claimed that the “two young men were
located attempting to hide their Indian Hemp plants in bushland ™. Evidence given to the Ombudsman
by ancther police officer a1 the scene suggested that this stitement may have been deliberately false, in
that his evidence chearly indicaied that no police officer had observed the two voung men "atlempting o
hide their Indian Hemp plants in bushland™, The Ombudsman reported this view o the Minister and
Commissioner, saving that they might urgently wish 1o consider the Dietective’s statement, and that ithe
Commissioner, in particular, might urgently review the evidence inended 10 be given by the police
witnesses at the trial of the two young men.

Mo [inal indication has been given as o the action, il any, proposed 1o be taken as a result of this
repont, The charges agunst the two voung men were dismissed al court,

The third report arose oyt of a complaint that a police offwer hid given false evidence in the
Children’s Court in connection with the hearing of shoplifting charges against a juvenile. The girl's
parents complained that the constable swore, contrary to the truth, that their daughter did no
commence 1o make a statement untilalter her mother armived at the police station (such stalemenis are
inudmissible in evidence unless the parent of the juvenile or some other acceptable adult s present when
they are made), The Ombudsmin, in re<investigating the complaint, had taken evidence from all
relevant witnesses excepi the police officer the subject of complaint, Afier reeeiving submissions from
the solicitor acting for the constable, the Ombudsman adyourned the inguire. The Ombudsman
reported ta the Minister and Commissioner that the evidence taken by him established in his mind a
prima facie case that the constable had instrocted the complainant’s dunghter and another child 1o
COMMEnce wriling stalements prior 1o the arrival of their respective parents at the police station. He
indicared that he believed that, as-@ maner of discretion, he should defer further investigation of the
allegation of perjury pending consideration by the proper authoritics, and also that he belioved that i
was in the public intercst that allegitions of this nature should be determined in the ordinary courts or
trbunaks. He recommended that advice be obtained from cither the Attornev-General, the Solicitor [ar
Public Prosecutions or counsel or solicitors independent of the Commissioner of Polwe as w whether
the evidence was suflicient to warrani the mstitution of pegury procecdings against the constable,

Such advice has been obtaimed. and penury proceedings have been commenced in accordance
with i1,
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The fourth report under Section 33 arase out of re-investigation by the Ombudsman of an
allegation that an extremely senior police officer had, with lis palice vehicle, willully damaged a motor
vehicle which had “parked in™ his own vehicle, and that the police investigation of the incident had
attempted to “cover up” the facts. A Roval Commission power inguiry was held by the Ombudsman
into the complaint and a draft report has been forwarded 1o the Minister for Police, The report under
Section 33 related specifically 1o the submission, by an a5 yet unidentified police officer, of a false
“Report of Motor Vehicle Accident™ Ferm, The form, which bears in place of a signature the ink printed
name of the senior officer the subject of complaint, gives a totally false account of how and where
damage was caused 1o his police vehicke. The Ombudsman has recommended that the false motor
vehicle form should be the subject of prompt and vigorous investigation by the Police Commissioner in
an attemplt to determine who prepared and submitted it. He has expressed the view that the
investgintion should involve the unlisation of handwriting and wypewnter experts. He has further
recommended that the resulis of a full enguiry into this matter, and all ;ther relevant manerial, should be
submitted o counsel or solicitors independent of the Police Department to determine whether there are
grounds for criminal or disciplinary proceedings against any police officer,

He has not been informed of the action, if any, proposed 1o be taken as a result of this report.

103. Police complaining against Police to Ombudsman

This year, for the first time, police officers came to the Ombudsman 1o discuss making
-omplaints about the conduct of their colleagues. This shows that police are becoming aware of the
advantages of having an independent body of review, but it is nevertheless disturbing that police lack
conlidence in the abality of the Force to deal with complaints about its members,

Such alack of confidence is justificd by the events surrounding the making of a complaint by two
palice officers from Sydney's North Shere area, The consistent and extraordinary harassment visited
upon these officers, evidently in an attempt to have them withdraw their complaints, was the subject of
extensive media coverage during the year. It was only after repeated action by the Ombudsman’s office
and indications of support from the Office of the Minister for Police that the complaints were afforded
an investigation worthy of the name,

Two police from Svdney’s North Shore area alleped serious adminisirative improprietics,

rejudice and favouritism by senior officers towards the police under their control. In other cases police

E:-u-r: raised with Ombadsman officers allegations of very sericus criminal activities by their collcagues.
Still more questioned administrative procedures within the Force,

Police officers complain to the Ombudsman as a final resort, and in doing so they find
themselves under serious strain. They are seen as betraying the Force, The Ombudsman’s officers must
therefore deal with them with great sensitivity, and be alert for signs of victimisation of the
complainants. Prospective police complainants must be warned of the difficulties they face if they go
ahead with their complainis, and several have decided that they will not proceed formally 1o complain,
in light of the limitations on this Office’s ability to protect them from retribution.

It is worrying that seme prospective complainis of very serious criminal activity have not been
made because the officers involved have felt that they would be runining too great & personal risk shoulbd
they speak out: one constable quite seriously feared for his life. In each case the officers said that they
could not rely on the Police Foree to protect them during an investigation, Whether or nat they arc
correct in this, the fact that this is their perception of the truth indicates that there is much work for the
Ombudsman and the Police Internal Affairs Branch 1o do in this area.

104, “Ape Tapes™ and the Ombudsmaen

Few subjects have attracted such intense public and media interest as the so-called “Age Tapes”
material, Much of the public speculation about this material has focused on the alleged involvement of
prominent citizens and underworld figures in conduct suggestive of impropriety or wrong-doing. A
central issue is the authenticity of the material and, if authentic, the alleged involvement of members of
the New South Walst Police Force in illegal wpping of telephone conversations. The question of
authenticity was explored by Mr 1. Temby, Q.C., pursuant io his appoiniment as a Special Prosecutor
by the Governor-General on 215t Februarny, 1984, In his report of 20th July, 1984, Mr Temby noted that:

“Technical assessment cannoi establish that the tapes are tapes of interceptions of ielephone
conversations.™ (at p. 12}
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Later in his report, Mr Temby, referring to certam transcrpls, adveried to the posability of
identifving those responsible for any illegal interception of welephone conversations, He said (aup. 15):

“Partions of the transcript relate 1o one Trimbaobe, an alleged malcfactor who is now overscas.
At the time of my interim report the Honourable Mr Justioe Stewart, in his capacity as a
Roval Commissioner, had that portion of the matenals. He had been rcq.]ucﬁtmi by the
Commonwealth and New South Wales Governments 1o give priority 1o investigiting matters
arising from the relevam transcript. | have had discussions with him on several occasions, It
seems likely that in the course of that investigation the Judge will see Nl wo enguire o the
circumstances in which the transcripts came to be prepared. That might well assist in
wentilving the person or persons responsible Tor illegal interception of welephone conver-
sations, if that is what has in fact happened. Al this stage there is room [or strong suspicien Lo
that cffect but the gul[hctu.-n:n suspicion of whatever strength on the one hand and proof on
the other is very wide,”

On Tth September, 1984, an article appeared in the Sydney Morming Herabd suggesting thin
copics of tapes referred 1o as the "New South Wales Police Tapes™ would be made availobie to the New
South Wales Commissioner for Public Complaints. On [2th September, 1984, the Ombudsman wrote
io Mr Tembyv enclosing a copy of the article and sioted:

w The role of the Commissioner for Public Complaints s hmited to dealing wath alkegations
concerning conduct which constitutes an offence punishable by penal servitude or
imprisonment. The role of the New South Wales Ombudsman, on the other hand, s
concerned with the investigation of conduct of public authorities where the alleged conduct
may constitute wrong conduct in relation o a matter of sdministration. Further the
Ombudsman, in relation to conduct relating to a matter of administration, docs not require a

formal complaint in order 1o commense an investigation and may commence enguiries on
his own motion.

[t may be that the tapes referred to in the anicls as the *New South Wales Polioe Tapes™ may
contain material which, if the tapes are authentic, may suggest WrOng conduct by a public
authority under the Ombudsman Act falling shon of conduct constituting the commission of
an offence punishable by penal servitude or imprisonment., The later, of course, s more
properly the provinee of the police and, or the Commissiongr for Public Complaints,

Accordingly, | would appreciate your consideration as to whether the tapes contiin material
which may be relevant 1o the jurisdiction of the N5W Ombudsman and if so making such
recommendation as you think fin with respect 1o the possible transmission of a copy of the
material or any part of it to this Office.

[ would be happy to discuss the matter with you if you wish.”

On 20th September Mr Temby replied stating that the newspaper report, as printed, was
incorrect, He noted the respective roles of the Commissioner for Public Complaints and the
Crmbudsman and went on (o say;

“My own view, for what it might be worth, 15 that if you think there i a wseful role for yvour
l::i!'ﬁn:t to play, by all means go 1o it. However, | shoukd make clear that | have no further
interest or involvernent in the matter generally, and tha wxll continue (o be the case unkess
and until material indicating Federal criminality emerges.”

On 26th Sepiember, Mr 1. Hatton, M.F, wrote 1o the Ombudsman complaining about the
alleged activities of members of the New South Wales Police Farce in comducting illegal imterceptions of
telephone conversations which gave rise to the *Age Tapes™ material. Mr Hatton stated:

* A5 member of Parbiament, and as a citizen, | ask that you instigate a formal investigation as
to how such a wide-ranging and time-consuming illegal activity can be indulged in by
members of the NSW Police Foree.”

The Ombudsman decided that this complaint should be investigated under the provisions af the
Police Regulation (Allegations of Misconduct) Act, 1978 as amended. On 8th October, 1984, the
Ombudsman notified the Commuissioner of Police and the complainant of this decision and suggesied
that the investigation be conducted by the Internal Affairs Branch. Mr Hatton was also advised that
other aspects of his complaint, relating to the administrative support which would have been necessary
toenable such alleged illegal activity to be canried on, lacked sufficient detail to enable the Ombudzman
io conduect an enguiry under the Ombudsman Act, Mr Hatton was invited 1o submil a more precise
complaint about this aspect and did so on 30th October, 1984, The Ombudsman then commenced &n
investigation under the Ombudsman Act and on 9th Novemnber, 1984, served notices under Section 16
of the Ombudsman Act on the Commissicner of Police and the Secretary of the Police Depariment
specifying the conduct the subject of the investigation. The Ombudsman also required the
Commissioner and Secretary, pursuant to Section 18 of the Ombudsman Act, to furnish him by Tth
December with a statement of information as to their respective knowledge of the conduct the subject of
the investigation, as well as other relevant documents.
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There has been an exchange of correspendence betwesn the Ombudsman and Mr Haton
regarding complaints made by a person with no direct personal interest in the matter, but where the
matter has public interest considerations warranting investigation. The Ombudsman acting on Queen's
Counsel's advice takes the view that once such an investigation has commenced the matier is entirely
within the gencral discretion of the Ombudsmaon. In such cases, the Ombudsman kesps the complainnm
very generally informed of progress,

The next development in the invatigation under the Ombudsman Act was the failure of the
Commissioner of Police and Secretary of the Police Department 1o comply with the Ombudsman's
requiremnent under Section 18 to produce the statements and documents by the deadline of Tth
December, 1984, Following numerous tehkephone calls, the Ombudsman again wrate (o the
Commissioner and Secretary on 12th December, 1984, notifying them that, withoum prejudice to his
right to commence legal proceedings in respect of the failure 1o comply, he was prepared 1o allow them
until 18th December, 1984 to comply with his requirements, as the Commissioner and Secretary had
indicated they required this additonal time,

In the meantime from some source other than the Ombudsman a report appeared in the Sydney
Morning Herald on 11th December, 1984 headed Crnbrdsrmar an Trail of Police Tapes and referring 1o
both investigations which had been commenced. This report touched on the position of the
COmbudsman in relation to the investigation being conducted by Mr Justice Stewart,

Subsequently, the Commissioner of Police and Secretary of the Police Department complied
with the Dmbudsman’s requirements. Each indicated that he had no knowledge of the conduct the
subject of the complaint nor was he aware of any reports by any members of the Police Depariment or
officers of the New South Wales Police Foroe concerning that conduct. The Commissioner advised,
however, that he would direct police to closely co-operate with the stafl of the Ombudsman’s OfTice 1o
provide any information required, The Ombedsman delegated to the Assistant Ombudsman the
subsequent conduet of the investigation.

It became apparent that the investigation being conducted by His Honour Mr Justice Stewart
could have considerable bearing on the course of the investigations under the Police Regulation
{ Allegations of Misconduct) Act and the Ombudsman Act. Accordingly, on 30th January, 1985, the
Ombudsman wrote to Mr Justice Stewar stating:

"Clearly the whole question of the Age tapes is a matter of considerable public impornance.
Clearly also the vanious issues involved can be approached from different points of view. The
robe of the Ombudsman as originally conceived and as amplified by the legislation is 10
provide outside scruting of Public Service institutions, including the Police Force.

In order that | may fully understand the rale of vour Roval Commission in relation 1o the
investigation of the question whether members of the NSW Police Force were involved in
either iliegal or wrongful taping of telephone conversations, | would appreciate such
information as vou or vour officers can give me on the following: —

fa) What are the specific terms of reference of your Royal Commission which relate 1o this
Topic?

ik} What information (i any} can you provide to me as to the progress and resubts of
investigations you have conducted?

(¢} It has been said in the press (hat nod, as 1 undesstand i, officially) that apphcation has
been made by a very large number of police officers for indemnity from prosecution and
that you are prepared to recommend this course. s there any information which you
feel free to provide for me on this issue?

(d) Whether vou suggest that further enguiry by this OfTice under the Ombudsman Act
and | or Police Regulation {Allegations of Misconduct) Act, will in any way prejudice
the investigations that you are carrying out,

(e} 1fthe answer Lo {d) is yes, such indications as you [eel free Lo provide as te the manner in
which investigations by this Office under the Ombudsman Act and/or Police
Regulation (Allegations of Misconduct) Act may prejudice your investigations.

I take the view that having regard 1o the imporiance of the ssues for an institution in respect
of which the Ombudsman under two pieces of kegislation 15 given surveillince powers that |
should proceed with the enguiries alrcady initiated, Further, ideally, I would wish to do so
with as much knowledge as practicable of the ground that you have already trod and with the
least practicable risk to vour own investigations.”
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Cin 15th February, 1985, His Honouwr advised the Ombudsman that he had delivered an internim
report 1o the Commonwenlth and Mew South Wales Governments and noted tha he el i
inappropriate at that time 1o discuss the matters raised, or furnish the information sought, by the
Ombudsman. His Honour also advised that he had forwarded a copy of the Ombudsman’s letter 1o the
Prime Minister and the Premier of Mew South Wales, On 30th January, the Ombudsman had also
sought advice from the Commissioner of Police as 1o the progress of the investigation under the Police
Regulation {All:t%iuiu-ns of Misconduct) Act. The Commissioner advised, in his reply, that he had
sought from His Honour Mr Justice Stewart, access 1o all Pohee Department docoments previously
made available to Mr Justioe Stewart and had been informed by His Honour:

*1 consider it would be inappropriate for me to relurn this material to you at this stage, As you
are aware, | have delivered to the Government of Mew South Wales and the Commonwealth
an interim report i relation tomy enguirg. The recommendations continned in my report ane
still under active consideration by the Governments and pending the conclusion of these
processes and the determination of any further action, it & proper that 1 retain this material
for the time being.™

The Commissioner was accordingly of the view that the investigation could not be concluded
while the erineal documenis remained under the control of Mr Justice Stewart,

On 2Tth February, 1985, the Ombudsman also sought various documents from the
Commissioner for the purposes of the investigation under the Ombuadsman Act. These documenis
ingluded reports prepared for the Special Prosecutor Mr Temby in the course of his investigation, The
Commissioner advised that thess documents wene also held by Mr Justice Stewart and had formed pant
of his request 1o His Honour for access noted above.

A further senous matter arose on 158 March, 1985 when the Commissioner informed the
Ombudsman of the receipt of an anonymous complaing alleging the invelvemeni of a very senior police
officer in the alleged ilkegal interception of telephone conversations. The Commissioner advised that the
Minister for Police had sought his personal involvement in the investigation of this matter,

Media speculation over the alleged activitics of New South Wales police officers in illegal
telephone interceptions continued unabated. The question of the avthenticity of the “Age Tapes™
material continued as a topic and there was lively public debate on the issue of whether the police
cificers involved should be gronted immunity from prosecution if they were willing 1o give evidence
which would reveal the extent of their activities and hence lead to the authentication of the matenial,

On 2%th March, 1985 and 3rd April, 1985 respectively, following earlier press coverage of
mectings between the Commonwealth Atorney-General, the Hon Mr Lionel Bowen, Mr Justice
Stewart and Mr Temby which sugegested differences of view between the latter, the Governor-General
and the Governor of New South Wales ssued further Letters Patent 1o Mr Justice Stewart, These
Letters Patent were in similar terms, whereby His Honour was authorsed, inter alia, (o enguire into
whether there existed any information or material including documents or tape recordings ansing out
of or relating to the unlawful interception of New South Wales telephone communications. His Honour
was also authorised to identify any person for whom he might recommend the grant of an indemnity
against prosecution in connection with such interceptions, where it was considered such person could
gpive evidence which would tend to render such matenial admissible in a prosecution or could give
information that might lead 1o the discovery of such evidence. The Letters Patent regquired the Royal
Commissioner to report by 3 st December, 1983,

In response Lo this development, the Commissioner of Police wrote to the Royal Commissioner
seeking advice as 1o the propriety of the Comemuissioner continuing with his investigation under the
Police Regulation { Allegations of Misconduct) Act in view of the terms of the Letters Patent. His
Honour responded, in part, that:

“In my view, the allegations which are the subject of vour investigations fall within the scope af
the matiers deali with in the Letters Patent, and | accordingly agree with your decision 1o
suspend further enguiries in relation thereto, ™

Subsequently, the Commissioner notified the Ombudsman of this advice and requesied that the
Ombudsman also suspend his investigation under the Ombudsman Act.

It 15 chear from the provisions of Section 20 of the Police Regulation (Allegations of Misconduct)
Agt that the Commissioner can only defer or discontinue an investigation under that Act with the
consent of the Ombudsman or, on appeal, of the Police Tnbunal. The Ombuodsman sdvised the Royal
Commissioner of this fact and, in an effort to resolve the obvious impasse which had developed, sought
further information from His Honour inclueding his views as o whether confinuation of the
investigation by the Commissioner under the terms of the Police Regulation (Allegations of
Misconduct) Act and any re=investigation by the Ombudsman would be likely 1o prejudics enquines
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being conducted by the Roval Commissioner. The Ombudsman also sought His Honour's views as to
whether any indemnity granted by him would, as a matter of law, preclude the Ombudsman from
making one or other of the findings under the provisions of Section 334, 3T and 28 of the Police
Regutation { Allegations of Misconduwct) Act, On Sth June, 1985 His Honour wrote to the Ombudsman
advising that he was authorised only 1o recommend the granting of indemnities, His Honour alse
indicated that, assuming that the investigation of Mr Hatton's complaint touched matters upon which
he had been directed o enguire, such an investigation would prejudics the conduct of his enguirye. His
Homour feln that he should not express any views as 1o the legal effect of any indemnity recommended
by him upon the Ombudsman's powers 1o make findings under Section 25, 27 and 28 of the Police
Regulation (Allegations of Misconduct) Act. His Honowr ako considered that, having regard to the
prejudice 1o his enquiry which he had referred 1o, no good w would be served by conducting both
enguiries simultaneously, and that there could well be a needless duplication of effort.

[t 15 the Ombudsman's view that, in general, precedence should be given 1o a specinlist enguiry,
such as that being conducied by Mr Justice Stewart, and that the Ombuwdsman should and would be
prepared to defer, but not discontinue, an investigation under the Ombudsman Acl into the sume or
similar maters. This view is based upon related considerations of the public interest and the
Ombudsman’s statutory duty 1o ensure that an investigation under the Ombudsman Act, once
commenced, is pursued 1o a proper conclusion and is not discontinued prematurely. Accordingly, on 1st
July, 1985, the Ombudsman advised the Commissioner of Police that he had decided to defer the
investigation under the Ombudsman Act until the results of the inguiry by Mr Justice Stewan were
avatlable, or until further notice on the basis that photocopies of any relevant information forwarded 1o
ihe Roval Commissioner also be forwarded to the Ombudsman,

Different considerations may well arnse in respect of the investigation under the Police
Regulation { Allegations of Misconducth Act, It has already been noted that the Commissioner has not
wer unilaterally to defer or discontinue that investigation. In particular, it is clear from the provisions
of that Act that the Commissioner may only apply for, and the Ombudsman may enly consent to, a
deferral of an investigation pending the conclusien of any criminal proceedings which have been
instituted and in which the subject of the complaint is, or mag' be, in issue. Clearly, a Royal Commission
cannot be considered to be a criminal proceeding. In light of the Ombudsman® views aboul any
premature discontinuation of an investigation, he suggested to the Commissioner of Police that the
letter and spirit of the kegislation would be complied with if the Commissioner were 1o provide
information to the Royal Commissioner as requested by him and, at the same time, provide copies of
such information to the Ombudsman by way of progress report, invoking, if necessary the provisions of
Section 260 1) of the Act in res of that material, That Section precludes the Ombudsman, except in
some circumstances, from publishing information the subject of an order under the Section.

In response 1o this invitation, the Commissioner formally .-u:mghl the consent of the
Ombudsman to discontinue the investigation in accordance with Section 20024b) of the Act. This
provision gives a discretion to the Ombudsman 1o consent 1o the discontineance of an investigation if &
continuation would be:

[n the circumstances of the case, unreasonable or impracticable,

On 1 Tth September, 1985, the Ombudsman alter secking the advice of senior and jumior counsel
wrode to the Commissioner of Police in the following terms:

*I refer to your letter of 5th July, 1985 in which you seek my consent to discontinue
investigation of these complaints in accordance with Section 20(2Wb) of the Police
Regulation { Allegations of Misconduct) Act, 197, as amended.

In my view, there are 8 number of factors 1o be considered on the question of whether [
should consent te the present application, The first and foremost of these factors is the public
interest. Upon receipt of Mr Hatton's complaint, 1 gave conssderation 1o his interest in the
complaint both as a citizen and Member of Parhiament. Whilst it appeared that he had no
direct interest in the matter, | concluded that, on the basis of the public interest, the complaint
should be investigated.

Dne view of the seriousness of the public interest considerations can be seen in the remarks of
Mr R. Mochakki, M.L.A., in a speach 1o the Legislative Assembly in which he said, inter
alia:

I am sure that no one here will agres per se with the notion of illegal tapping or the use of
lstening devices. However, the point of departure for some would be the argument based
on a notion of some sort of overriding duty or higher purpose in the interests of law and
justice or the fight against crime and corruption. One might describe this as the
Nuremburg defence with moral overiones. One of the issues, in my conténtion, is that the
police must never in future be able to present this argument with any credence, cogency or
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acceplability 1o the news media or anyone else. . . in future, the illegal use of apping or
listening devices by police be prohibited with the most powerful sanctions for
transgressors, Third, that police are made aware of the implications that stem from these
courses of action; and fourth, that 4 mechanism be established whereby the Minister of
Police can easily establish whether activity of this sort is being perpetrated. Just imagine
how much deceit has been perpetrated upon the Minister and the budgetary process in the
admimstration of the police force. Just imagine the deceit imposed upon Parliamentary
processes, within the context of civil liberties and within the context of ministerial and
parliamentary control of a police force, in a democracy:

The role of the police in a democracy is basic and overnides all other issues, Consider for
the moment that some of the highest ranking Eu:ﬂi-:c officers in New South Wales were,
according to news media inferences, involved. How is it possible for these offlicers now 1o
pretend to work with the Minister and the Government? How is it possible for there to be
any trust in any continuing relationship, especially when the Minister and the
Government have been subjected 1o deceit and covert operations by officers responsible
toe o Mimister.”

Without necessarily agreeing with these sentiments and certainly not prejudging whether
there has been any kegality, the importance of the public interest isswes can be readily soen.

In general 1erms, it is consonant with the role of the Ombudsman that, where a specialist
tribunal such as s Roval Commission is established to deal with a matter which the
Ombudsman is investigating, the Ombudsman should defer his inquiry until after the work
of the specialist body has been completed. After the specialist body has reported, it is then the
appropriate time for the Ombudsman o consider whether in his diseretion his inquiry
should be resumed and purseed to finality including a finding and. importantly,
recommendations for the future. Factors that affect this later decision include the
composition and background of the members of the specialist tnbunal, the approasch
adopted by itin its investigations and, of course, the terms of its final report. One important
distinction often is that the Ombudsman has a continuing role in the scrutiny of government
authorities {including police) and has power 1o follow up recommendations made to s how
they operaie in{lmﬂ:’n:: and, if necessary, to ensure that they are carried out, Moreover, the
extent 1o which the matter before the Royal Commission (as defined by 15 terms of
reference) and the matier of complaint to the Ombudsman coincide or overlap would
normally be a relevant consideration,

With these type of factors in mind, | wrote to His Honour Judge Stewart by letter dated 17th
May, 1985 (copy annexed). His Honour replied by letter dated 5th June, 1985 (copy
annexed), Having considered the matenial forwarded by His Honour, [ advised His Honour
by letter dated 25th June, 1985 that | had decided 1o defer the Ombudsman Act investigation
and that 1 had written Lo you suggesting a course which would cormply with the spirt and
letter of the Police Regulation {Allegations of Misconduct) Act.

As you are aware, Mr Hatton made two complaints, one under the Police Regulation
i Allegations of Misconduct) Act and one under the Ombudsman Act and investigation
commenced in cach case. Another detailed anonymous complaint was received which falls
under the first Act, Your letter relates only to the complaints under the firse Act, That Act
provides a mechanism for the investigation of complaints about the conduct of members of
the New South Wales Police Force and for the determination of such complaints. It gives to
the Ombudsman the power to re-investigate such complaints where he so determines.
Further, the grounds upon which the Ombudsman may find conduct 1o be wrong pursuant
to Section 28(1) of the Act are exgremely broad and comprehensive. | have examined the
Letters Patent granted to His Honour. It appears that in carrying out his duties as required
under the Letters Patent His Honour will consider and report upon aspects which are
involved in the above complaints. | have already indicated that 1 am content for the
investigations under the Police Regulation (Allegations of Misconduct) Act to be conducted
in a manner which takes account of the operations of the Royal Commission and which
accords precedence to those operations. The proposition, however, does not lead to the
conclusion that those investigations should now be discontinued, 1 note that His Honour is
required to report his findings and recommendations no later than 315t December, 1985, The
report is then a matter for the Governments who may choose to release or withhold it or
E:ﬂim:mthﬂcnf. It is possible I will wish 1o see the investigations under the Act pursued after

is Honour has reported. There could be a number of reasons for this. In the meantime, as
previously suggested, 1 believe the letter and spirit of the Police Regulation (Allegations of
Misconduct) Act can best be served as indicated in the penultimate paragraph of my letter of
25th June, 1983,

Accordingly, for the reasons above, | do not consent to a discontinuance of the investigation.™
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The Ombudsman's concern in this matier is 1o ensure not only that the procedure Taid down by
the Police Regulation (Allegations of Muconduet) Act s adhered 1o but, just as importantly, that
meaningful effect is given to the scheme of the Act where a serious complaint is under investigation
Clearly, the legislation was designed to ]'-ru'u.'lje o system wherehy complaints against members ol the
"'.:"u. South Wales Police Foree can be properly investigated. The system ensunes Uit the Ombudsman
is able to monitor the progress of such investigations and is able, where necessary, 1o re-investigate
complainis and miake ﬁndinl:_h as Py ided by Sections 254, 27 and 28 of the Act, This scheme envisnges
that the Ombudsman in carrying out his statutary duties will act as a guardian not only of the interests
of an individual complainant bat of the public interest generally 1t should be borne in mind that the
ohjects of the legislation are not necessarnly the same as the terms of reference of the Letters Paten
under which Mr Justice Stewart is authorsed to conduct his enguiry, Whilst the Ombudsman does not
wish to prejudice or place impediments in the path of that enguiry, he has a duty to ensure that the
provisions of the Police Regulation {Allegations of Misconduct) Act are carried out. The Commais-
sioner of Police has staved than he agrees with this position.

Reprodeced with permbsdon of Jobs Fairfay and Soms Lid.



17

105. Bogdan Ostasrewski Case

On e evening of 3151 May, 1984 4 Polish migrant. Mr Bopdan Ostaszewski, who was a boarder
al @ guest house in Wollongong, was evicted from his lodgings by the owner of those premises. An
argument had taken place and police were called 10 the ul:ldn:ss.ng Ostaszewski was taken into custody
s an intoxicated person and was placed in the cells at the Wollongong Police Station.

Early the lollowing morning, almost 11 hours after Mr Ostaszewski had been placed in the cells,
police attempted to awaken him, but to no avail, An ambulance was called and Mr Ostasrewski was
cofveyed 1o the Wollongong Hospatal, where he was found 1o be suffering from a massive brain
haemorrhage. To this day, he has never regained consciousness, His prognoss is grim,

Following Mr Ostaszewski's admission to the hospital, various injuries, such as bruises and
abrasions, were observed, Yet, according 1o police, Mr Ostaszewski had displaved no visible signs of
injury, nor hid he complained of any. Speculation grew as to how these injuries, and the head injury, had
been sustained. The matter attracted considerable public attention and there were several reports in
Wollongong and Svdney newspapers. [t appears that police and doctors disagreed on several crucial
aspects of the case.

Cruring August and September 1984 the Ombudsman received complains about the conduct of
police from a member of the New Souwth Wales Parliament and the leaders of two migrant
organisalions.

A police investigation tried to determine the cause of Mr Ostaspewski's injuries, and whether
police had delayed seeking medical treatment for him, The police found that Mr Ostaszewski had not
recerved his injures whilst he was in custody and recommended that no further action be laken. Police
scientific and medical evidence suggested that Mr Ostaszewski fell backwards over the balcony of the
boarding howse, thereby sustaining the injury to his head.

The complainants to the Ombudsman were not satisfied that the Dindings of the Internal Affairs
Branch were correct, and requested the Ombudsman to re-investigate, This the Ombudsman decided o
do. Because the matter invalved extensive medicil and scientific evidence, the Ombudsman, with the
consent of the Premier. enguged the services of an independent expert, Mr Michael Fearnside, a
neurological surgeon. Mr Fearnside prepared a detailed report on the matter and helped to clarify
many of the case’s medical aspects. The Ombudsman's enguiry, in addition to the taped on the spot
preliminary enguiries, involved taking extensive oral evidence from police, doctors and civilians over
the months of July, August and September, 1984, The Ombudsman's enguiry was substantially carried
forward by Ms Barbara Murphy, a seconded police officer with both scientific and legal qualifications
and an indefatigable meal for petting at the truth.

During the investigation police procedures for dealing with intoxicated persons came under
close seruting

The Ombudsman’s Provisional Findings and Recommendations are in an advanced stage of
preparation and will be sent 1o interested panties for comment before a final report is issued.

106. Complaints by Constables Miles and McKinnon: Hardly a Storm in a Tea Cup
Twao police oflcers, Constables Paul Miles and Max McKinnon, who have sinee received a great
deal of media attention, brought 1o the Ombudsman {afier the Police Foroe had apparently ignored
them) a detailed set of complaints about the conduci of senior police in Sydney’s North Shore area.
Briefly, the complaints cover allegations of:
[. Consorting with criminals

Detective Sergeant A and Supenniendent B are close friends and associates of C (a
notorious person). Evidence of seeing them together on several occasions,

{A has threatened Miles: Miles fears for his life.) ( A and C are co-accused ina famous drug
case.)

2. Conspiracy to perverl the course of justice
The persons allegedly involved are a Magistrate and two very senior police (D and E).

{a}) [risalleged by the licensee of X hotel to have fixed traflic matters for him. The licensee
has boasted that the Magistrate and I fixed his son’s drink-driving charge,
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(b Axaresult of the publican's telephoning D, McKinnon was guestioned over a two-up
game in the hotel. Others had alresdy been charged. There was an Internal Affairs
investigation which was drapped when McKinnon mentioned "s™ above, The other
defendanis had their cases dismissed withoul conviction, L

The file was shredded on the orders of Deputy Commissioner E,

Dirunkenmness on duty

Persons allegedly involved are Chiel Inspector F Inspector G and commissioned officers
generally

There are no fewer than six specific allegations,
The vwo most colowrTul are:
fal InSeprember 1984 F came into & police station when o group of boy seouls was visiting
he was embarrassingly drunk and gave a fingerprint and baton demonstration,
making himself look like a fool.
(B When the shooting of Senior Constable Dirury wirs reporied, P was on duty, but was ata

lootball game, drunk. He tried 10 make & ‘phone call but fell down in the ‘phone booth.
Police had 1o hobd him up and dial for him.

. Fanbure 1o atend the scene of o senous erime

See by sbove,

Mishandling of coun exhibits

Under Fs authority a heroin exhibit in a defended trial was destroved 8 months before the
Eril.

Previously o similar thing happened 10 a sawn-off rifle.

L Vigtimasation

Both Miles and McKinnon complain of numerous incidents of viclimistion against
themselves and others:

fap Transfers

Miles 1o the Police Transport Branch, as a result of his bad relations with Fand G_{ This
trunsfer was rescinded because Personnel Branch thought it unjustifiable — Miles wis
sent 1o North Svdney insesd. )k

Miles" girllried 1w Transport {instcad of Mules). (Ao rescinded — she was sent to
anather station.

An officer — over a Dight with Supermtendem H over who owned some figuor,

A serpeant, taken away from his position as afficer in charge of a station and sent to
another station because he had criticised to F senior officers” practice of drinking on
duty;

A parking patrol officer, as a favour, because she was steeping with F;

A sergeant replaced as office in charge of a station. F marned the replacement shortly
afterwards;

MeKinnon from a station to ancther on tealfic daties and then to a further station
where he wis not allowed to be ket out of the office;

Any junior officers who supported Miles and McKinnon — a threat by an unnamed
semor officer.
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{h) Greneral victimisatton

FIF-ursuing the question of a warrant against Miles while ignonng several in the names
of ather police and his own son;

Inspector Gtelhng other poles that the complaints were against them (when they were
nist I

G having his sergeants research Miles' history 10 Gind something 1o charge him with;

Mumerous incidents of senior officers calling Mikes and MeKinnon niemes, saving they
were finished, ete;

Pressure placed on Jocal meetings of the Police Association 1o pass “unanimaous”
resolutions of support for the officers named in the complainis,

{e) Tunks Park incident

Miles and his girlfried {an officer) were rumoured to have hid sex in the back of a police
vehicle while on duty, They deny this.

Chiel Inspector F failed 1o 1ake action 1o stop the rumours.
F faibed 1o investigate this allegation of a serious breach of Police Rules.
{di Parading off duty
Chief Superintendent | required all uniformed police to parade off duty after each shift,

thereby lengthening their working day, antil Miles apologised w him, The directive was
rescinded mamediately Miles did so.

Misuse of polee

{a) At an Assistant Commissioner’s send-ofl i constahle was rostered on plain-clothes duty
and detmled 1o drive semior police oflicers 10 a send=ofl Tunction ot Canterbury
Hacccourse;

(b} A cor was taken off duty an Christmas and sent to coliect o Christmas ham {rom
Muarrsckvilke.

Breach of law

Afier Ta) above, drunken senior officers drove themselves home,

Avoidance of duty
fa) Chiel Inspector F and Inspector O taking time off 1o go o foothall maiches:
(b} Football plavers getving time off;

) Supervising Scrgeants doing nothing, seting i the station and geiting constables 1o
feich the newspipers for them:

(b G plaving tennis (it courts next o the station amd, Luer, st northern beaches) during
working howrs:

fel Noncommissioned olficers’ meetings regulardy conducied dormg working hours at
licensed clubs;

(0 Chiel Superintendent | warking on his contral coust house while supposedly on duty,

L Police investigation of the initial complaints

fal The birst mvestigator of the complaints was seen dnnkmg with the police he was
stippasee 1o investgine:

(hy The second investigator thremened 1o charge junior poliwe who supported any
compliint;
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(¢} He investigated by means of a document handed 1o numerous police which
misrepresented the matiers of the complame,
suggested that junior police wene being complained about;

clearly identified everyhody involved in the complaint (contrary 1o the requirements
of the Act),

When the complaints had lirs been made wthe Police Commissioner, o member of the Police
Internal Affairs Branch had been detmled to investigate them. After it was alleged that this ofTicer had
subscguently been secn drinking with some of the pofice complained about he wias removed from the
case and another officer placed sn charge. The conduct of this second officer was made the subject of
furiher complaint. Afier this Office had spent some cffort in :u.l::-mpl.in*l 1o have the maner properly
imvestigated an artick appeared on the front page of The Sydney Moming Herald on Saturday, 206h
July, 1985,

The article was headed *Some Long Lunches Just Go On And On™ and it was iliusiraied by
Tandberg, {See below,)

The article sid that the complaint was about police taking long lunches and littke else and it
congluded wath this paragraph:

“A Palice Department Spokesman suid vesterday that although he was not able to comment
on internal inguirics, the whale matier appeared to be "a storm in o teacup’,”

Whatever the Herald journalist was bed 1o believe by the Police Depariment Spokesman, the
Chmbudsman and the Minister for Police regarded the complaints as serious and worthy of carelul and
thorough investigation. The Ombudsmuan and the Minisier consulted on the mater and were
concerned not only at the senousness of the allegations but also wt the poor standard of the police

investigation 1o dae.
'VE INFILTRATED THE Mast
THAT HAS THE LONG LUNCHES,

% o
Dzt

NO, GIVE ME ANOTHER,
Cl SIX MONTHS ¥

Reproduwced with permission of Jobn Faidix snd 5o Lidl
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Miles made his first complaint in December, 1984, 10 his senior officer. Not until some six weeks
later was he interviewed by an Internal Affairs detective. That interview broke down for procedural
reasons and was resumed two weeks later. At that later interview the complaint about the investigator's
[raermsing with the accused police was brought up.

Some action wits taken in March, but despite the continual urgings of Miles and McekKinnon the
complaint was not forwarded to this Office untl mid-April. (By acoincidence, a copy of the complaint
arrived at the Ombudsman’s Office from the Police Department on the very maorning that the two police
officers come in to complain to the Ombudsman personally.)

[ruring April and May large numbers of police were interviewed by the second investigator in
connection with the complaints. It is alieged by Miles and MeKinnon that junier police were told that
those who gave evidence o support the complainis would be charged with neglect of duty for not
having themselves reported the matter earlier. Notsurprisingly, the interviews produced little evidence,

It was nod until early September, 1985, that the third police investigator appointed interviewed
the two complainants, That was nine months after the complaints had originally been made 1o the
Commissioner.

107, An Alleged Extraordinary Pariy

In addition to the serious complaints of Constables Miles and McKinnon set ow inthe previous
topke, the original complaint by McKinnon included a report of an extraordinary party. Alter the °E’
District Policewomen's Metball team won their grand Tinal i lae December 1984, they and the
spectators were allegedly 1aken 1o a howel by Inspector K. There they were entertained by the hicensee,
who is also the proprctor of 4 ow truck company. Constable McKinnon continues the story:

= As the alternoon and evening wore on, Inspector K insisted to the junior police thit the party
adjowrn 1o his private residence. Upon arrival of the pany there, due to it being a hot night,
Inspector K stripped to his swimming costume and positioned himsell in a spa pool,
adjoining the swimming pool, Constable 151 Class Milkes of Chatswood, who is a close [riend
of one of the team members, at her invitistion, attended the party after finishing duty a
Chatswood at 11 p.m. Constable Miles had never met Inspector K at this stage. He informs
me that when he arrived a1 the house, the Inspector appeared “eross-cyed’, drunk and sat in
hiis spa pool drinking spiris. At the Ome, be was exhorting some of the women police to dive
into his pool and get 4 wet *Tshin competition going.

A the same time, Miles heard the Inspector hoasting 1o a man sitting with him in the sﬁa
pool of his exploits whilst he was a Detective Inspector at the Internal Affairs Branch, He
boasted that on one occasion he had gone to Bathurst and Orange toinvestigaie o complaint.
He boasted that he had instructed the police there “what to say and what not tosuy™and is a
result, “they beat the blue™. Al this same time, a naked youny man hovered nearby ot the
Inspecrars beck and call, to feach him drinks. The Inspector add ressed this young man., who
is apparcntly 4 member of the New South Wales Police Force, as “Gay Boy™..."

108. Low Fiying by Police Helicopicr in Search (hperaticns

The Ombudsman received complaints about low Oving by o pelice helicoper searching for
Indian Hemp plantations in the north of the State. The Ombudsman heard evidence from several
complainants and witnesses about the manner i which the helicopler was [lown.

Forexample, a couple said thar they were asleep in bed with their skylight window open. They
were naked. The noise of the police helicopter woke them, and they saw two people in the helicopier
peering into the room. one with a piir of hinoculars. The helicopter was so close that its down-draft
hlew debris into the howse.

The police officer who was the observer on the helicopter said that i flew as low bs 30 fect above
the undergrowth, and on some occasions as low as 50 o 60 [eel above the ground whike photographs
were tiken, He denied that there had been any peering into a bedroom,
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There was evidence that the helicopter few close 1o children playing in an open field,
approximately 30 1o 40 feer above their heads. I then landed only 30 te 40 vards away from the
children. On another occasion a child became frightensd by the helicopier™ noise and staned woscream
with fraght. This evidence was supported by a Forestry Commuission employee. Odficers of the Forestry
Commissien and the Morth Coast County Council told the Ombudsman that they had seen and beenin
the police helicopter whibe it flew close 1o houses: at times they thought that it was unnecessary to fly in
certain areas, particularly where there were ground parties and houses. On one occasion the helicopter
flew so low that the down-drafi blew down paw paw rees,

While en route from Sydney 1o Byron Bay the helicoprer was Torced 1o land because of a
generator problem, The palice pilot and his observer told the Ombudsman that, while searching at low
altitudes, they were keenly aware of the risks posed by power ines, banana wires {fiving foxes) and
other liarards, The pilon said that he had served in the Roval Austratian Air Foroe in Vietnam, flving
helicopters; he maintained that pilots with air force experience were more skilled than others.

This matter his been the subject of a draft report, which is now in the hands of the Minister for
Police, In this draft report the Qmbudsman recommended that approval should not be given by the
Police Department for the use of police helicopters to search private properties (except for search and
rescue operations) at altinudes below 1500 feet in the cities, towns and populous areas, or 500 feet in
other argas, wunbess such searches are muthornsed by warrant, and that the helicopter does not {ly below
these altitudes for any purpose unless authorised 1o do so by warrant,

104, Random Breath Testing: Do Police Guidelines Fail the Test?
Complaints about police random breath testing stations have fallen into three main categories:
I. From proprietors of licensed premises alleging that the stations are too close 1o them,
2. From residents objecting to the stations being located ouside their homes.
Y From motorists maintaining that the stations are in unsafe locations,
1. The gurdelines for random breath esting say:

*A random breath lesting station is not (o be established in the immediate vicinity of
lcensed premises.”

This section of the guidelines was criticised by the Ombudsman, who could not see why
testing should mot 1ake place evervwhere, irrespective of oensed premises, provided that no
single club or hotel was singled out from others.

In response to the Ombudsman’s comments, Acting Assistant Commissioner for Traflic,
Jahn Dhinlop, informed the Ombudsman that the guidelines [or licensed premises were still
part of government policy and were strictly adhered to. Mr Dunlop also indicated that he
hod proposed three vanations 1o the random breath testing guidelines when he made a
sithmission 1o the “Staysafe” committee. These variations were that:

(4} Statonary lesting operations be supported by testing in the mobile mode.
(b1 Joint radar and R BT operations be permitted.

(el ‘Warrant checks be carried out in conjunction with random breath testing in specified
Clreumslanees.

Al the present time all B B T operations are carried out in a stationary mode and police are
required to find a suitable stretch of road, that is, one with clear vision in both directions plus
an adequate width to allow cars to be stopped while untested drivers can proceed on their
Journeys unimpeded. Further, there must be sufficient room o keep the B BT vehicle off the
trafficable portion of the road. At night, the area should be well lit and the police vehicles
must afford approaching motorists a clear view,
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This sttuation has led 1o the policc R BT station being located in particularly major
thoreughfares, and then only on certain areas along those roads; the conseguence of this is
that it allows the alcohol impaired driver freedom to negotiate his vehicle through the back
streets, that is, areas where B B T guidelines restrict its operation. This situation undermines
the effectiveness of the legislation and provides a haven of safe, detection-free motoring for
the very class of motorist it was enacled to deter and prosecute. It could htarguﬂthEre?ﬂm.
that the stationary mode R BT is counter-productive 1o the purpose of the legislation and is
:t:::l:s.cqu:mc only re-directs the potenual offender to make wse of residential and back
r '

The advisability of varying the guidelines to aflow police 1o nlpcmi-l: R BT ina mobile mode
is easily seen as every highway patrel car becomes a potential R BT station as it operales its
usual patrol along the major highways and residential byways.

Mr Dunlop suggested that stationary R B T supported by mobile operations would be more
Nexible and would increase the expectation of the likelihood of detection. He further
suggested that mobile sperations would be accepted near licensed premises and not appear
1o be specifically aimed at those premises.

2. RBT stations outside private premises have brought complaints of vehicks blocking
driveways while their drivers are being tested, of noise from police radios carly in the
morning or late at night, and of restricted vision for drivers emerging (rom their homes,

In some cases the operator and the eitizen may not necessarily see R BT in the same light. In
one complaint the following conversation is reporied:

“As | approached my car 1 saw the constable and said to him, *Are you filling up your
guota? He replied, ‘l don't understand you." | replied, "You don.’ He replicd. "I don™."|
said, ‘You amaze me.” The constable then moved 1owards his vehicle, Ill‘,uz.g':d another
vehicle down which stopped across my driveway.”

3. Thelocation of R BT stations has brought complaints about safety of motorists and police.
In one mcident a station was operating at night just over the brow of a hill, Two motorists
had stopped 1o take tests and a third ran into the back of one of their vehickes. This caused
the first stationary vehicle to be pushed into the second vehicle, which was then pushed into
the police patrol car, All the vehicles in the incident were damaged. The driver of the thind
vehiele was sober. Therefore, the need to choose a location wath care and with an eye to the
current guidelines often places the police in a difficult situation.

110. Investigations by Police of Sexual Assault Mutters

In August 1984 police were advised of new policy and procedural guidelines for dealing with
cases of both child and adult sexual assault, The guidelines were designed to “assist police and health
personnel 1o provide aservice in an ares of considerable begal and social complexity to understand each
other’s different functions and skills, and, where appropriate, (o work together in the interest of the
person who had been assaulted™,

The Ombudsman’s OfMice has received relatively few complaints about police investigations of
coses of sexual assault, whether because of improved police procedures, or from reluctance 1o complain
1o the Ombudsman because of the sensitive nature of the complaing, or frem ignorance of the
Ombudsman’s ability to investigate such complaints,

Complaints about police investigation of sexual assault on adults have so {ar concerned the
following matters:

I.  Alleged failure of police to produce all evidence 1o cour,

2, Alleged failure of palice to fully investigate allegations of sexual assault — for example,
failure 1o inlerview people suggested as witnesses.

1, Alleged failure of police 1o inform victims of sexual assaull of their rights and of the services
available to them — for example, Sexual Assault Centres, interpreting services. Such
complainis refer mainly 1o the interview procedure of the police.

4, Alleged unsympathetic attiude of police investigating officers and questioning of the
veracity of the victim.

5. Alleged coercive methods of police investigating officers to force pleas of guilty — for
example, threat of gaol,
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Complaints about palice investigation of sexual assault on children mainly concern the Child
Mistreaiment Undt, for example:

I. Failure of the Child Mistreatment Unit to fully investigate allegations,
2. Alleged intimidation by police of child victims unable or unwilling to identify their assailant.

3. Alleged invalid reasons for failing to investigate child sexual assault, such as the detnmental
elfect on the child and his or her character; the child is a poor witness.

All but two of the complaints received during the past year about police investigation of cases of
sexual mesnults are 1l under investigation. The Ombudsman is concerned that complaints sbout police
investigation of sexual assaull matters be carefully monitored and investigated. Such ssues as the
training provided to police in dealing with these cases has been highlighted in the complaints 1o date.

111, “Mo-Bill" Decisions: Desirability of Giving Reasons

A nolle prosequi, better known in New South Wales as a “no-hill’, 5 a formal statement by the
Crown that it does not intesd 1o proceed with a particular charge. The procedure is wsually utilised
between comminal for trial and trial, Intheory, a *no-bill’ with regard to a particular charge merely stiys
procecdings, which cin be recommenced &t any time in the future, but in practice the entry of a no-bill
virtually always means thit no further action will be taken, A no-bill is thus tantamout 1o a pre-trial
acguitial

Ihe power to enter a no-bill is part of the broad power exercised at common law by the
Anommey-CGeneral as the chiel kegal representative of the Crown, A no-bill can only be entered by the
Attorney-Ceneral or on his suthority. The power 1o enter a no-bill is not subject to any contrals by the
consrts, the only form of accountability being through Parliament. When a no-bill application is made,
usually by the legal representative of the person charged, the brief of evidence is submitted first to a
Crown Prosecutor and subseguently 1o the Solicitor-General or Crown Advocate, linally passing to the
Attorney-General with a recommendation which he can accept or reject, thereby exercising his
prosecutorial discretion.

Statistics indicate increasing use of the power. During 1982, some 372 cases, over 779 of all coses
disposed of in the Supreme and District Counts of New South Wales, were no=billed. There is litle
known of the criteria on which such decisions are based. As Sallmann and Willis wrote in Crimimal
drevtice B Anstradia, the nolle prosegui is:

=_._avery important power, [t s used frequently, it is discretionary, virtually invisible and very
fiew peaple, even within the legal sysiem are aware of it, and, in particular, of its implications.
The scope for misuse is clear: it 5 an act of faith that the power is used in the public
imerest ...

Recent information obiained by the Ombudsman would suggest that such acts of faith are not
universully accepted and than the procedure provides a fertile ground for rumour and suspicion of
FSLSE,

During the course of i curretil invmiﬁminn the Ombudsman was given evidenoe lrom a number
of intelligent and concerned witnesses to the effect that # major prosecution had been no-billed in
scandalous circumstances, In relation to this particular prosecution, the rumour in question was given
added impetus and credence by beliefs that amply strong evidence supported the committal For trial and
that senior police, connected with the prosecution, had t]ipTE!&'!Qf surprise a1 the no-bill and were
mystified &< 10 why the matter wis not allowed 10 proceed to tnal.

Whether or not such a scundalous rumour has the slightest basis in truth is beside the point.
What is imponant, in the view of this Office, is that such rumours are abroad and appear to be all oo
common. Such rumours can only Turther harm the reputation of the administration of justice in this
State and the causes should be eliminated and the rumours prevented if at all possible,
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One of the main causes of such mumours s that the Attomey-Generals Department never
publishes or gives reasens to anyone for itsdecision 1o file a no-bilk; not even 1o the informant, usually a
police officer, whao is responsible for commencing the prosecution and who, up until committal, carries
persanal responsibility lor the prosecution. 1t would not be unreasonable, in the view of this Office, for
the informant and alse the prosecutor at the committal proceedings to be consulted prior 10 any
decision being made and the reasons for any proposed no bill discussed. This slight modification of the
present decision making procedure would have some effect on s1ifling adverse inferences being drawn
by the failure of the authorities to give reasons and would go some way towards preventing ramours of
malpractice or corruption motivating such decisions,

The Ombudsman, prevemted by Section 12 of the Ombudsman Act, with its incorporated
Schedule |, from investigating such conduct, i nevertheless of the view that the present practice of
making such imporant and far-reaching decisions without the necessity of giving reasons should be
seriously reviewed in the public interest, To say that the present system is i accordance with tradition is
not necessarily an adeguate answer in 2 modern, democratic society with a tendency owards a more
visible and open form of government administration,

112, When Should Police (Hficers be Proseculed?

In a paper entitled *Prosecution Discretions — Director of Public Prosecutions Act 19837
delivered at a conference of the Australian Institue of Criminology on Tth November, 1984, Mr lan
Temby, Q.C., the Commonwealth Director of Public Prosecutions, said:

“_..in particular alleganions against police officers go 1o the heart of the prosecution process,
and they should not be allowed 1o fester, but should be exposed to the light of day. Thereisa
1ot to be said for prosecution in such circumstances, even if it resulis in an acquitial: that will
serve to clear the air. Finaily, with particular reference to allegations against police officers,
the relationship between those who investigate crime and those who are responsible [or
prosecutions can be so close as 1o make it difficult for the latter 1o view the evidence in an
impartial way, For all these reasons the best course may be 1o instilute a prosecution if there is
a prima facie case, even if a conviction is reckoned to be unlikely™

It is part of the Ombudsman’s function, where complainis against police officers are
found 1o be sustained, 1o determine whether he should recommend that any eriminal or
disciplinary proceedings be taken against such officers.

The Ombudsman’s present practice is not 1o recommend the institution of eriminal or
disciplinary proceedings, unless he has obtained advice from experienced independent
counsel to 1he effect that they should be brought.

Currently, where the Ombudsman, after direct investigation, concludes that there is
credible evidence available to him which s ts that a police officer has committed wrong
conduct (within the broad definition of the Police Regulation (Allegations of Misconduct]
Act) of a sort which would render him or her liable to disciplinary or criminal proceedings his
usual recommendation is that competent legal advice, independent of the Police Depart-
ment, should be obtained on the question of whether such proceedings are likely to be
succesful, and that, if so, they should be brought,

The bringing of criminal proceedings, in panicular against police officers (given the
reluctance of juries 1o convict) in circumstances where, on balince, such proceedings would
not be pursucd against a civilian may seem to discriminate against them. However, the
necessity of restoring public confidence in the Police Force and its members makes Mr
Temby's expressed opinion an arguable one. The same argument also applies 1o judgpes.
magistrates, Crown law authorities, barristers, solicitors and all those concerned with the law
enforcement process. Police ought not 1o be in & more disadvantageous situation than cther
law enforcement officers.
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113, Execution of Warrants on Prisoners

Al the time they are taken into the custody of the Department of Corrective Services, many
prizoners have warrants outstanding against them. These are usually Warrants of Commitment under
which a person who his not pad a El‘u: mity be committed to prison in default. People imprisoned for
this reason are referred 1o as “fine defaulters™. A person imprisoned for some other offence can “call-in”
outstanding commitment warrants and satisfy unpaid fines concurrently with the sentence they are
serving. A potice officer usually brings the relevant warrants (o the gaol. In some cases, however, the
outstanding warrants take the form of First Instance Warrants or Warrants of Apprehension which, in
order to be executed, require the person to be brought before a court for a eriminal offence. A police
officer may not enter & prison for the purpose of executing such a warrant on a prisoner; the prisoner
must be brought before a court, usually the court from which the warrant was issued or, alternatively,
the court closest to the gaol where the prisoner is in custody:

An investigation by this Office revealed deficiences in the system of executing First Instance
Warranis. In one instance a note on a prisoner’s gaol file read:

“Hold for Marowbra Police. First Inst. Warrant
Number 12552806 steal motor vehicle at Gosford™

This nole had been placed on the file by a police officer in charge of the warrant section at
Maroubra Police Station, where the warrant had besn received. This officer gave evidence (o the
Cmbudsman, at a hearing under Section 19 of the Ombudsman Act, of the regular practice of placing
such notes on prisoners’ files; he said that the word “hold™ meant *advise™, However, a solicitor from
Redfern Legal Centre maintained that prisoners released from gaol were sometimes met by police at the
gates where outstanding warrants were executled againsi them; he believed that the practice of not
execuling warrants, but rather noting their existence on files, allowed this to happen. The Centre
believed that, if there was a warrant in existence, it should be exccuted at the carliest possible

OOty

The police officer told the Ombudsman that notes about warrants usually remained on gaol fles
until prisoners were due to be moved; his section was then asked the status of warrants. The potice
officer said that at one time the presiding magistrate at Redfern Local Court had been prepared to issue
orders 1o produce prisoners at that court for the purpose of executing First Instance Warrants; when
only one warrant was involved and there was a plea of guilty, the matter could be dealt with at that
court. The magistrate had later agreed to issue orders to bring prisoners before the court in order 1o
exccute warrants, then adjourning the matters 1o other courts at dates suitable to those courts, This
system had on one occasion been aborted by the sudden transfer of prisoners. The police officer
believed that n Visiting Justice at the gaol should issue orders where warrants were outstanding. He had
attempied since 1979 1o have the system streamlined, bul no satisfactory action had been Laken.

In the case investigated by the Ombudsman, a prisoner released on bail was immediately
arrested, under the outstanding warrant, by police who had been told by gaol authorities of his
imminent release. The prisoner was taken to Maroubra Police Station, where another outstanding
warrant was discovered, However, the warrant upon which he had been arrested at the gaol was for the
very offence for which he had been bailed, This had happened becanse the warrant had not been
“flagged” when [irst received at the Central Warrant Index; that was after the initial arrest of the

isoner. The warrant then appeared on the records of the Central Warrant Index and ultimately found
Its way to the warrant section at Maroubra Police Station, after it was learnt that the prisoner was in
custody at Long Bay

In a draft report, issued following a re-investigation of that part of the complaint involving the
conduct of police officers, the Ombudsman concluded:

“It seems to me that the placing of notations such as ‘hold for Maroubra Police’ on prisoners’
gaol records is utterly objectionable, in that it invites what must be strongly suspected on the
present state of evidence to have occurred on this oocasion, that is, that because of delays on
the part of the arresting officials prison officers yield to the temptation of delaying the release
of prisoners until their new guardians arrive, ™

The Ombudsman recommended that police officers immediately cease making notes on
prisoners’ gaol files. He recommended that the Police Department, together with the Atiomey-
General's and Corrective Services Depariments, develop an efficient system for the speedy execution of
outstanding warrants upon prisoners; legal safeguards against releasing prisoners with outstanding
warrants should be considered.
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114, Police and Civil Disputes

Police should normally not become involved in civil disputes between citizens unless criminal
conduct is involved, It is sometimes difficult for them to decide whether ar not they should take action
in & particular case.

~ Some complainants have alleged that police declined 1o take action in cases where there was
evidence of criminal activity, saying, *This is a civil matter™

I one case a police officer decided that an alleged assault was a neighbourhood dispute which
ought to be resolved by private prosecution. His conduct was found to be wrong beesuse he falled 1o
investigate the allegation properly. The ultimate decision whether to prosecute was & matter for his
judgment, but he made his decision prematurely, and did not obtain all of the available information.

In another case the complainant alleged to police 1that a substantial amount of his property hisd
been stolen. The police made enquiries and decided not to prosecute, on the grounds that the dispute
wis a civil matier. Preliminary enguiries by this Office showed that, although there had been civil
disputes between the complainant and the alleged thief, there was evidence suggesting that serious
eriminal offences may have been commitied, The Commissioner of Police has been required 1o
commence a formal investigation into the complaint that action should have been taken by the
detective.

In deciding whether or not to prosecute, the law grants to individual palice officers 4 very wide
discretion. Normally the Ombudsman will not review the exercise of a discretion by a public authonty
unbess there is evidence that the decision made is clearly wrong or based on improper considerations.
However, it is not sufficient, where the evidence suggests the commission of 2 cnminal offence, to leave
vietims to seck their own remedies, simply because there are some non-criminal issues involved.

Other complainants allege that police become involved in civil matters between citizens and
darnage the rights of one or other of the disputing parties.

In one case the complainant and a contractor were disputing payment for & swimming-pool. The
contractor entered the complainant’s property and attempted to remove the filter pump, the value of
which was about equal 1o the amount he alleged was owing to him. The complainant called the police.
The afficer who attended read the contract Tor the construction of the pool and told the contractor to
remove the pump and take it away

In another case a landowner tried to stop a logging company moving its equipment over his
property. As a result, a large amount of plant was lying idle. During a confromtation, a police officer
prevented the rs from bulldozing the landowner's fences, but allowed them to sever a chiin across
a gateway, He said he would remain on the scene to prevent a breach of the peace. The officer
countenanced the commission of two offences; malicious injury and trespass. He said, however, that if
he had denied access and insisted that the partics settle the matter in court, it would have needed a large
numbser of police 1o spend several months securing the landowner’s propenty. The Ombudsman Tound
that, although the officer had erred, his conduct was not wrong within the meaning of the Ombudsman
Act.

The area of civil disputes involving ?amihle breaches of the criminal law i= a difficull one Tor
palice officers. If they avoid the extremes of high-handed intervention in @ purely civil matter and the
easy path of inaction, even though criminal conduct is involved, their conscientious decssions should
not be judged harshly in retrospect.

115. Police Prosecutors: Open to Ombudsman’s Scrutiny

There are about 140 police prosecitors in the New South Wales Force. Most of them have
undergone a period of training as Court Constables and the majonty of them have legal qualifications
or are part of the way to getting these qualifications. Several practising barristers and a2 least one judge
have served as police prosecutors.

This small branch exercises a significant function in the administration of justice in New South

Wales, As well as representing police in prosecutions in the lower courts, prosecutors advise police on

legal interpretation and procedure, the obtaining and preparation of evidence and on the line to be

taken in prosecutions, Each year a large number of applications are made Lo the Police Commissioner

for the withdrawal of proceedings against defendants: these applications are reviewed by experienced

osecutors at the Police Prosecuting Branch and their recommendations are given substantial weight

in the making of decisions, The prosccutor pleading a case before a court exercises a substantial control
over the running of the case.
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There has been considerable, learned debate in New South Wales about whether the
prosecutor’s job ought 1o be taken over by lawyers attached to an independent prosecuting office, The
results of some Ombedsman investigations support the view that a change s needed: they have revealed
instances of very poor, unprofessional and, indeed, sloppy procedure,

In one case o detailed and well-reasoned application for the withdrawal of a prosecution was
dealt with in so perfunctory a manner 45 (o merit criticesm. The prosscution was, in the words of the
prosecutors, “left in the hands of the court™. The court found it had no alternative to dismissing the
charge. Investigations revealed that onthe evidence before the prosecutons there was simply no case 1o
support proceeding with the charge and it was difficult 1o see how any reasonably competent person
could believe there was. In another case, the subject of current investigation, the complainant, whose
brother was killed on a pedestrian crossing, believes that the prosecutor appeared in court almost
entirely unprepared and that his running of the case was so careless as to be neglipent,

For the protection of the citizen wrnn%fuil:r accused, and 1o protect the public interest in the
proper prosecution of crime, it is necessary for the Crmbudsman from time o time 1o investigale
complaints made about the alleged incompeient exercise by police prosecutors of their junctions and
their discretion in pleading cases,

116, Problems with the Infoxicaied Persons Act

The Imoxicated Persons Act needs urgent reform. The police have found the laws difficul 1o
administer. Citizens are very confused about their rights when they come into contact with this
legiskation.

These are the messages coming from a series of complaints from citizens about the Inoxicated
Fersons Act and the police who are charged with i3 administration. Two examples which have been
recently re-investigated by this Office have exposed major weaknesses in the laws on public
drunkenness and have produced a senes of recommendations,

In the first case, after finishing his baked dinner one cold July might, L left his home to walk 1o his
local hotel. As he planned to have a few schooners of beer he left his car in the garage. The hotel was five
blocks away from his house, At the hotel he drank 3 or 4 schooners with his friends Trom 720 1o
9.30 p.m. He said he felt *quite alright” as he lefi. As he walked home along the fpotpath of Parramaita
Road, a police car approached him, An officer alighted from the vehicle and approsched 1.

The police afficer said that at one stage he had seen L stumble out of the hotel onto Parramaita
Rood and had decided 1o detain L under the Intoxicated Persons Act as he appeared to be “in need of
physical protection because of his incapacity due to his being intoxicated ™. L could not remember
whether or not he had stumbled onto Parramatta Road.

When gquestioned about the meaning of the word “intoxicated™, as defined in Section 3 of the
Intoxicated Persons Act, the police used words like "fairly™ and “"moderately to well” 1o descnbe the
affect of alcohol on a person’s state before he can be considered to come within the definition. In fact,
the acutal definition speaks of “intoxicated™ as meaning “sertously alfected apparently by alcohaolic
ligguor™,

L alze claimed that the Siavion Sergeant had refused to make a telephone call 1o L's wife,

n the evidence, the Ombudsman concluded that L had been “intoxicated™ within the terms of
this begrslation and that the police officers had acted propery in detaining L. However, the Ombudsman
also found that L had been denied an opportunity to call his wife by the police, as required by the
procedures,

The Ombudsman’s report stated;

“An alarming blend of confusion, ignorance and misunderstanding was exhibited by all
partes 1o thas dispute in relation 1o their understanding of their nghts and duties under the
provisions of an Act which has been in operation since 1979. It scems from this case and
others that have come to my attention, that the Act remains, after 5 vears, an enigma not only
to those detained under its provisions but also to those policing it. None of the police officers
wh dealt with L used the term “seriously affected apparently by alcoholic liguor® as required
by the Act, 1o describe his siate on the night of July 15 and morning of Joly 16, 1953, Some
described L as ‘well affected and still others admitted that they were not aware at all of the
requirement that a person had to be “seriously intoxicated” before coming within the scope of
the Intoxicated Persons Act. One senior officer wis not even aware that detained persons
have a right to a phone call,
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Unfortunately, the forms which the police officer filled out in accordance with the provisions
of the Intoxicated Persons Act at Burwood Police Station alter detaining L were themselves
lacking in a number of respects, Form | under the Intoxicated Persons Act, 1979 was filled
oul by the arresting officer and Form 2 by the Station Sergeant. Both forms do not deline the
word “intoxicated” which under the Tntoxicated Persons Act means “seriously affected
apparently by intoxicating liguor” nor do they give police officers any opportunity to outline
the characteristics which led them 1o believe that the person detained was an intoxicated
person and there is no record of this unless supported by an official notebook entry:

Finally, | would like te comment on the confusion expressed by the complainant L and his
friends in relation to his detention under the Intoxicated Persons Act. I & indeed
unforiunate that citizens detained wnder this Act [or their own protection end up feeling like
they were *treated as common eriminals” and confused about whist has legally happened 1o
them. Lthought it odd that he had been locked ina cell vet nntcharﬁd. {¥et this is provided
for in the legislation.] He also thought, erroneously, that he should have been given a hlood
test or breath analvser test 1o test the assessment of his intoxication by the arresting police
officers, (This = not required by the legislation.)

His [riends a1 the hotel were surprised when L. later told them that he had been detained.
Obviously, if this very sensitive piece of legislation, one that deprives a citizen of his liberty
without charges being laid, is 1o have any chance of working it must be administered
prifessionally and with great care and the public must be informed about s provisions.”

In kis report the Ombudsman recommended to the Commissioner of Police:

. That Forms | and 2 which police fill out under the Intoxicated Persans Act be re=drafied 1o
include the words “seriously affected apparently by alcohalic liguor™,

That space be provided on these forms for the insertion by police of the indicators which
convinted them than the detaines was “intoxicated”™ (in the relevant sense).

2, Tha the Act be once again the subject of police lectures,

3. That a poster be designed and placed in places where intoxicated persons are detained
explaining the provisions of the Act 1o both police and delainees,

4, That a publicity caompuign be organised 1o inform citizens of their rights under the
legistation,

5. That the police officer who denied L access 1o a ickephone be counsclbed.

At the time of writing the Commissioner of Police had carried out recommendations 2 and 3.
The other proposals are apparently under consideration pending the possible amendment of the
Inoxicated Persons Act.

Another complaint which was [ully investigated also revealed problems with regard o the
position of the family and (riends of a citizen detained under the Act, Inthis case 5, like L, was walking
home when he was picked up by the police. He admitted to having been intoxicated and was walking it
off. 5 complained that police had refused to allow him 1o make a telephone call. His wife aiso
complained that she had phoned the police station where her husband was being detained and was told
that he was not there, These complaints were both found sustained by the Ombudsman even though,
given the intoxication of the complainant and the number of police a1 the station, it was not possible 1o
identify the panicular police at fault to the requisite degree of satisfaction,

It was recommended that police rules be changed to include a provision requiring police to
inform intexicated persons, at the police station, that they are entitled 1o make a telephone call or have
one made for them and that a form be provided which records when this has been done and by whom.
Provisions should also be made on the Form [or the detainee’s signature where possible. This will
hapefully give the detainees family and friends a chance to take the citizen home and out of police
custody as provided for in the Act.

(her complaints under investigation stemming froem the Intoxicated Persons Act suggest its
arbitrary misuse (0 secure temporary unappealable lock up of difficull persons thought 1o be passively
hostile to police authority and also raise very imporiant issues as to procedures which should be
adopled by police 1o determine whether a person who has undoubtedly been drinking may have
suffered some serious internal injury not readily apparent from the outside. These and ather isswes will
be considered in detail in individual reports and in the next Annual Report, On the present information
the value of the Act — at least in 1ts present form — must be subject 1o conssderable doubt.
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117, The Traffic Branch — A Compendium of Errors (but with hope in sight)

The processing of Traffic Infringement Notices (1,656,271 for this vear) is still causing concern,
For example, the transcribing of anincornedt licence number led 1o warranits being issued toin innocent
person, who had to go to court in order Lo clanfy the matter and obtain direction as to the action she
should take, The complinan had already moade numerous atlempis, by both correspondence and
telephone, to clanfy the matter with the Traffic Branch, In desperation she approached this Office:

*1 am deeply distressed and anxious to clear up the [ollowing matier. 1 have already taken time
out of my job 10 do everything in my power 1o assist (o clear things up but feel that [ am
presumed guilty until I can prove myself innocent which will further invalve more time off

work, which | can ill-afford. 1 feel very frustrated and angry about the whole matter,”

In areport to Parliament in Sepiember 1984 the Ombudsman documented the assurances of the
Secretary of the Police Departmicnt that steps had been taken 1o overcome the problems highlighted by
the two complaints which were the subject of the report. The problems had been:

I. the issuing of & summons and court order, although the fing had been pasd and pavment
accepled;

2 delay by the Traffic Branch in replying 1o correspondence;

3. thefailure by the Traffic Branch 1o respond 1o a reasonahble request for information within a
reasonable period of time.

The Secretary reporied to this Office in July 1984:

=, .. the turnaround for representations has been significantly reduced and a turnaround
period of one month established;

an improved computer system has been implemented.”

As this was an area that affecied the average citizen, the Ombudsman decided 1o monitor and
investigate, where necessary, any further complaints which were received. It was hoped though that the
action claimed to have been taken by the Secretary would eliminate the majority of the problems which
had resulted in complaints and significantly improve the situation. Unformenatcly, this was not the case,
In fact, during 198485 {July 1984 to June |985) complaints increased by almost 400 per cent, although
there has been a decling in recent months,

Information provided by the Secrelary showed that turnaround figures for correspondence in
the Review Section of the Traffe Branch did not reach the “established ™ one month period until April
1985, some eight months afier he had given that figure. In fact, at one stage in January 1985 the Review
Section had in excess of 17,800 tems on hand and a turnaround period of 104 davs, This delay in
replying to correspondence was a major cause of complaint to this Office, Other complaints concerned
the Baue of summaonses and warrants even though payment had been made, inappropriale responses o
correspondence, delay in receipt of courtesy letiers and failure 1o review representations about traffic
and parking infringement notices,

Whilst recogrising the large volume of payments and correspondence dealt with by the Traffic
Branch and that extensive arrears existed, these factors showld not be offered 42 a continuing excuse for
causing inconvenience to members of the public. The Department knew for & long time that a new
system was to be introduced. As the rationalismion of problems within the TrafTie Branch ook place,
mr:ﬁ members of the public could be excused for thinking that they were merely guinca pigs as the
Traffic Branch tried 1o som oul its problems,

Sen out below are examples of problems thiat people have had in their dealings with the Traffic
Branch:

L. Complaint by Ms R,

On 17Tth March, 1984 Ms B, received an infringement notice for speeding, She made
representations which were unsuccessful and was given an extended payment date. On 6th June, 1984
she paid the fine; her chegque was accepted by the Depaniment. On 3lst July, 1984 she received a
summons fior the infri t; she returned this to the Department, saying that she had paid the fine.
O 6th September, IQE she received a letter from the Traffic Branch sayving that, becauze of a
processing error, the matter was inadventently forwarded for possible counl action; she was asked to
return the summons, Ms B, advised the Branch that the summons had already been returned. She then
received a letter dated 25th September, 1984 advising that an adjournment of court proceedings would
be sought and that there was no need (o attend court,
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The court hearing had been set down for 2nd October, 1984, and Ms B, did not attend, She then
received notice of penalty from the court, because the case had been heard. A fine was payvable by 22nd
October, 984, She then received a letter dated 19th October, 1984 from the Traffic Branch advising that
a request had been forwarded to the Court of Petty Sessions to withhold the enforcement of court fines
and ¢osts, pending completion of enguirics.

The Deparment investigated the matter and substantially agreed with the facts above, However,
it appears that a telex message requesting an adjournment was sent on 25th September, 1984, but was
cither overlooked by court stafl or became detached from the count papers.

The Department arranged {or the annulment of the conviction recorded against Ms R.

Ms R. quened the cost to the public of all this “muecking around ™,

2. Inappropriare Responses

In Mrs IS case, she maintained that she had not received the original of an alleged parking
infringement notice (B1.N.) and on receipt of the D-.-lr{::nmr:m's courtesy letter wrote to find out the
details of the affence. This information was necessary for her to determine whether or nol someons else
had been driving the car, and so whether she shoubd fill in the statutory declaration or pay the fine, In
reply she received a letter which informed her that her representations had been unsuccessiul and that
the maticr would now be referred for coun action. She then received a summons which set out the
information she had onginally requested.

The Secretary agreed that the Department’s reply to Mrs D. did not supply the requested
information and that it could have and should have been supplied. A further opportunily to pay was
provided to Mrs D). and the matter was discontinued as ;

However, Mrs D was not the only person to be annoyved by inappropriate responsess to requests
for information, The despawch of form ketters without considering their appropriateness was a frequent
source of complaint.

As the result of another complaint, the Secretary advised that he had directed that stall
preparing responses Lo enguiries ensure they answer the specific questions asked. Such action was
welcomed by this Office as it is hoped that staff compliance with this directive would result in fewer
complaints.

3. Delay by the Traffic Branch in Replying to Correspondense
Both complainants and this Office have complained to the Secretary about such delay.

In Mrs R.% case, her daughter received a BN, on 23rd April, 1983 which she paid on 25th
April, 1983. As Mrs R. was the l;fim'ttdnwmr.apmmd infringement notice was forwarded
to her and she paid this on 30th May, 19683, Both cheques were presented by the Department.
Realising what had happened, Mr R. wrote on 22nd June, 1984 asking for a refund; however,
noe acknowledgement or reply was received. On the 23rd May, 1984 a further PLN. was
incurred by the daughter. As the fine was 525 and the Department still owed them $33 from
the previous matter, the daughter wrote asking that the outstanding refund be applied to this
fine and the balance refunded. Again no reply was received.

Cn 2nd October, 1984 4 summons was issued. On 18th October, 1984 Mr B wrote 1o the
E;gr'rmermm of Traffic explaining all bast still no reply was received. On 13th November,
1984 Mrs R. personally attended the Police Headquarters at Co Street and left copies of
previous correspondence, and was apparently promised a reply within three weeks. On 14th
January, 1985, as no reply had been received, she contacted various officers in the Traffic
Branch and was apparently advised that there was no need (o attend ¢ourt. In February Mrs
R, received a notice from the court advising that she was now liable for the fine plus costs. On
25th February, 1985 the Traffic Branch wrote saying that enquiries were being undertaken.

Mrs R. ended up paying $35 (still held by the Traffic Branch two years later) plus 543 (fine
plus court costs) for a 525 FLN.

A search of the Traffic Branch records failed 1o locate the correspondence of Mrs R
however, Mr B.% letter of 5Sth November 1984 was located. The Department admitted that it
was al fault and nominated a clerical oversight and work volumes as the reasons for the
matier not being adjourned or the penalty notice withheld,
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A refund of $ 10 was arrunged, the balance applied 1o the ELN, and a request for remission of
the %43 penalty made to the Under Secretary of Justice by the Department. As at 3rd
September Mrs B was still awaiting refund of the 343 from the Department of the Attormey
Cieneral.

Mrs B.% complaint about delay or the failure of the Department 1o reply to cun‘g&pnnddmﬂ Wiks
not an isolated instance. One grateful complainant who had been dealing with the Police Department
by S.T.I} calls and correspondence, wrole:

“1 am annoyed that a Depantment can take so long to reply to a ketter and can only be thankful
thit this lack of efficiency did not extend 10 vour Department.”

Unfortunately, delay by the Department in replying has caused disadvantage and necdless worry
1o some complainants.

In the case of Mr P he had been involved with correspondence with the Department over a
PLM. He had sen1 a we but it had been received seven days after the extended paymen
period and was returned by the Depariment on 4th June, over a month later, as out of time.
On 12 June he received a summons and on [8th June he again wrole 1o the Department,
enclosing a cheque and requesting leniency, as he had held a licence for 63 years and had an
unblemished driving record. He advised in this letter the fact that the hearing was set down
for 6th September, 1984, On 13th September, seven days after the hearing. the Department
wroie back and sugpested that he plead his case in court. I was of course too lae,

This Office has also had to contend with delays in receiving replies 10 correspondence. Mr R,
mentioned in last year's annual report {Page 133), proved to be such a case. His complaint was raised
with the Commissioner on 24th May, 1984, As no reply had been received. a follow up elephone
conversation took place on 17th July, 1984, This action resulted inthe advice that a final reply could be
expected within one week. As no reply had been received on 28th August, 1984, a reminder letter was
sent. Similarly, on 3rd October, 1984 and on 28th November, this complaint was included on a schedule
of fourteen matters which were in excess of six weeks overdue. The passibility of Section 19 action by
the Ombudsman if replies were not received soon was brought 1o the anention of the Commissioner
and the Secretary On 5th December, 1984, telephone advice that the Department could not locate Mr
R's papers was receved and a further copy was provided on that date. On 13th December, 1984 an
interim reply was received in this Office, advising that the papers could not be located. On 15th
February, 1985 a further reminder was sent to the Secretary. A reply dated 28th March was finally
received on 10th April, advising that the documents were irretrievably lost, Despite having provided the
Department with copies of the R.s correspondence, no attempt was made by the Department to deal
with the specific suves raised,

It is pleasing 1o note that the Secretary in the last year has become more punctual with his replies
both to complainanis and to this Office. In this regard it is also apparent from information available

that the Secretary is taking the man{-cpmhmﬂ\s experienced by the Traffic Branch seriously. The
following quote from a Department file speaks for iwself:

*The Secretary 1= most alarmed at the considerable inconvenience and concern caused to Mr
M by the inexplicable disregard of policy concerning the acceptance of late payments and by
the inexcusable correspondence omissions. Mr Vineburg has been placed in the embar-
rassing position of attempting to explain the circumstances and has been forced to apologise
to the Ombudsman, the Member of Pardiament and to Mr M.

Mr. Vineburg views the incident as an obvious mstance of incompetence and it is probahle
that the Ombudsman will ins.;'&gau: a formal investigation. An application for compensation
of over 82,000 is also expected.

Whilst Mr Vineburg acknowledges recent initiatives and dedicated effort at this Branch, he
has indicated that a repetition of the events surrounding Mr M, will not be tolerated and that
a duplication will result in disciplinary action against the Officers involved.”

(N.B. In this case, despite payment having been received on three occasions in the Traffi
Branch, the matter was allowed to proceed as unpaid and was linalised in court. As well, there was a five
month delay in replying 1o one of Mr M. 's letiers and the Member of Parliament received no reply at all.
A formal investigation has been instigated by this Office in respect of this complaint.)

In another matter the Secretary advised this Office:

=1 apologise for the delay in replying but your correspondence was negligently mistiled and
not acted upon until one of vour officers made inguiries. Suitable remedial disciplinary
action has been taken, However, this negligence will also delay the response from the
Commissioner.”

Such frankness is most refreshing!
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4, Logt Corresporidenice — where does it go to?

In Mr R.% case (see above) he hid written numerous letters. However, the one addressed to the
Commissioner marked “Personal Private and Confidential™ was the only one replied to, The response
from the Depariment advised that no record of prévious correspondence could be located and
requested that he forward copies of previous correspondence, which he did. This correspondence
apparently also went astray,

Instances of DX, mail, registered mail, hand delivered correspondence, couner deliversd
correspondence and posted letters going astray have all come to the notice of this Offece. Australia Past
can only be blamed for so much missing cnrresE-nrtd:nne and it 5 Aot known where such
correspondence disnppears to. However, the decision by the Review Section to file matters
alphabetically as distinct from in reference number order will surely assist and reduce the incidence of
lost Nikes as a Nile that has been mis-sorted numerically has little or no chance of being found. It is not
clear what megsures are being taken o reduce other instances of “lost” cofrespondence,

3. Inequitable Policles and Penatisation of Comiplainaris through Traffic Branch Delays and Error

In the case of Mr E he made representations to the Depantment on 18th April 1984, A reply was
sent some nine and a hall weeks later, advising him that his representations were unsuccessful and
allowing a 16 days extension of time for payment of the fine, l,.lﬂfﬂﬂ.l,.ll'mt{!'!;, Mr E had by that ime gone
overseas and did not return until 19th August, 1984, On 22nd August, 1984 he wrote explaining what
had happened and enclosed a cheque, On 28th August a summons was issued, He again wrote on 12th
September, As an 1 th November he had not received a reply. Mr E resolved the matter by attending
court and explaning to an understanding magistrate what had happened,

Al iszue was delay by the Department in replying to correspondence and its policy of returning
meney reccived outside of the prescribed period which was implemented mechanically withowt regand
1o the circumstances or merit of the case (see example of Mr P above). This policy of not accepting late
payments was vigorously implemented and in one instance o payment due on 12th June but received on
I8tk Jume was returned on 215t August as unaceeptable, [t is noted though that whilst the Department
was pursuing this policy it had apparently no qualms about retaining these cheques for months before
returning them to the sender.

In regard to the self enforcing Infringement Notice Scheme introduced in July 1984, written
acfvice of the Department’s policy was received in this Office in March 1985, Under this new scheme if
the infringement notice s sill on line when payment i received, payment will be accepted. This policy
should result in a saving of time, effor, cost and frustration for both members of the public and the
Traffic Branch. Other more realistic policies have also been introduced.

Deespite the fact that in the majority of complainis received, the Department has been an the
wrong, this was not always the case. In one instance, for example, Mr B.s girlfniend complained that
Mr B. was receiving unwarranied enforcement orders and warrants and requested thai the matter be
investigated., Investigation by the Depariment revealed that Mr B, had a number of aliases of which his
girlfriend was apparently not aware and had in fact incurred 22 infringement notices. These notices he
had put aside amnd overlooked poying. In the circumstances 1here was no cause for complaint to this
Office about the actions of the Depariment.

Presenl Position

In March, three officers of the Ombudsman visited the Traffic Branch in its new premises at
Parramatta. Following extensive discussion and examination of the procedures formulated, it was
evident that steps had been tuken and were now operating to deal with the arrears problems which had
been the subject of complaint both 1o and by this Office for in excess of twelve months, Whilst
recognising the large volume of correspondence and payments received by the Tralfic Branch it cannot
b overlooked that an authority has an obligation to develop satisfactory methods of dealing with such
vodumes, particularly where this is the ressan Tor its existence,

A noticeable spinit of cooperation is now evident from the Traflic Branch. Following a number
of complaints o this Office during the extensive mail delays created by Australin Post inearly 1985 hoth
courtesy keters and payment were being deloved and were ofien out of time when received. As o result
the Deépartment agreed (o extend the payment period on courtesy letiers from 21 to 28 days and advised
that additional monitoning in respect of the posting of courtesy letters would take place 1o enswene that
there was no further disruption as a result of excessive postal delays.
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Turnaround inthe Review Section, according to information received from the Secretary on 2nd
September, 1985, is now down to 21 days with some matters being dealt with on a daily basis. Whilst
some of the credit for this achievement can go to the implementation of numerous management
initiatives and the use of more effective and efficient technology and procedures, some credit is also due,
| believe, 1o this Office for its role in diligently pursaing matiers and in drawang complaints to the
Depariment’s atiention.

As far as this Office 5 concerned a marked improvement has been noted in the standard of
replies received from the Secretary and, as well, in his punctuality. Most replics are now being received
close to the 2B day time limit set by this Office, The contact officers in the Traffie Branch, namely
Warren Hill and lan Rea, have also proved helpful and this fect warranis recognition. In this regard |
feel it 1s important toakso recognise the contribution of the former Director of the Police Traffic Branch,
Mr. Colin Brown, who was instrumental in developing and implementing the reforms within the
Branch which would now appear 10 be achieving the desirable results,

Post Seript

Cine noted side effect of the past administrative deficiencics of the Traffic Branch is the numbser
of matters now being referred to the Under Secretary of Justios for annulment or remission of penaltes.
Enquiries made reveal that there are inordinate delays in this ares and, subject 1o the resolution of an
alleged jurisdictional restriction, this may require an investigation being conducted inio the
administrative procedures utilised by the Department of the Attorney General in processing these
requests,

118, Tow Trucks — Some Action, but Slawly

Tow trucks and alleged inaction by police have regulariy boen a topic in recent Ombudsman
Annual Reporis. From the imformation now available, it would appear that something is finally being
done about enforcing the provisions of the Tow Truck Act and Regulations. It is noted that legislative

changes are still proposed,

In February [985 the Minister for Police advised the Ombudsman that a Circular had been
issued to all police reminding them of their responsibilitics i relation 1o the enforcement of the
Regulations under the Tow Truck Act and thay, in January, a Minute was sent to all District
Supeniniendents throughout the State, again emphasising the need for vigilance in this area. The
Minister also advised that monitoring of offences by tow truck operators under the Tow Truck Act and
the Motor Traffic A was reintroduced on 15t January, 1985,

On 24th Sepbember, 1985 the Assistant Commissioner (Traffic) provided details of the statistical
data regarding these offences to this Office. Fifty-five offences under the Tow Truck Act had been
recorded and two hundred and sixty-nine offences by tow trucks recorded under the Motor Traffic Act.
It is expected that this monitoring will now be continued so that some record of enforcement action s
available.

In April 1985, the Assistant Commissioner {Internal Affairs) advised the Ombudsman:

“. .. this Department is currently, in conjunction with other rélevant authorities, considering
suggested possible amendments to the Tow Truck Act and its atlendant Begulations, the
updating and improvement of the system presently in operation and consequent amendment
to Police procedures and instructions. It is to be hoped that such instructions will assist in
leszening the numbser of complaints received of this nature.”

The tow truck arena is a tradiional one in which corruption or allegations of corruption
{sometimes involving police) abound,

It is to be hoped that the N.S.W. Police (including its Internal Affairs Branch and Internal
Security Unit) well and truly have this area targeted. Efforts over recent years seem grossly inadequate.

119, Notifying Next-of-Kin of Inguests — MNew Developmenis

In last year's Annual Repon the procedures for notifying next-of-kin of inquests was discussed.
At that time this Office had received a number of complaints concerning alleged fatlure by police to
natifly next=of-kin of the date and place of Coroners’ Inguesis,
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It was found that in June 1984, the police instruction which required police to advise next-of-kin,
and all witnesses, of the time and die of the hearing of an inguest and any subsequent adjournments,
had been amended so that police were not required to warn interested parties or nexi-of-kin 1o attend,
unless directed to do so by the Coroner,

While coordination between the Coroner and police in these matiers wis desirable, it was the
Ombudsman’s view that any procedures for notifying next-of-kin should be completely effective, A
report was prepared for the Minister, outhining the reasons why the Police Department, with iis
extensive network of police stations, appearad 1o be better able to notify persons than the Coroner, whao
would normally have to send nodifications by post.

The Police Department then reviewed the role of police in notifying next-of-kin and other
interested parties of the particulars of inquests or inquines. It i not mandatory for the Coroner to
advise next-of-kin and witnesses, and so it was decided that police would sccept this responsibility.

The Minister for Police and Emengency Services advised the Ombudsman in January 1985 that
the rebevant Police Instruction would be amended to re-introduce the original provisions.

120, Calibre of Internal Affairs Branch Investigations

Duiring the first 15 months of the operation of the system allowing him 1o re-investigate police
complaints, the Ombudsman has obtained disquicting evidence of the inferior investigative technigues
adopted by many of the New South Wales Pohice Internal Afairs Branch and other New South Wales
police involved in the investigation of police complaints, Eﬂil."u[a.rl:r when compared with the
standards of the Australian Federal Police and the Yictoria Police. A lecture given by Commander
Stanfield of the Yictoria Police o seconded police officers and other Ombudsman's Office stafl a1 a
training seminar in 1984 indicated a whole-hearted determination to thoroughly investigate sllegations
of corruption. Comparison by the Ombudsman of a New South Wales Imernal Affairs Branch
investigation with an Australiun Federal Pobice Internal Investigation Division investigation into the
respective involvements of New South Wales and Federal Police in a complaint allegation covering
substantially the same facts, demonstrated the marked inferiority of the New South Wales
InvEsLEaLion.

The principal inadegquacies identified by the Ombudsman are:

L. 'Drpa:rﬂ unities Tor collaboration — examples of Internal Alfairs Branch investigators
allowing police under investigation to discuss matters before preparing a memorandum
responding to the allegations are numerous. On one Gecasion, it appears that police were lefi
to discuss the matter while the investigator went to lunch. A particularly disturbing example
of this oceurred when o senior Internal Affairs Branch investigator, enguiring into a bribery
allegation, showed a police officer a photograph of the complainant taken shortly before (he
alicged solicitation of the bribe. The significance of this was that there was dispute between
the complainant and the officer who had allegedly solicited the bribe abour what the
complainant was weanng and, in particular, whether he was wearing a tweed coat, inte the
pocket of which, it is alleged, the police officer placed his business card ot the time of the
alleged solicitation of the bribe, A police wilness to part of the relevant sequence of events
deseribed in his memorandum in response to the allegation, in meticulous detail, what the
complainant was wearing in the identificaion photograph taken when he was charged,
which photograph did not show the tweed jacket. There wis no indication that he had been
shown the photograph before reporting on the allegation, and his apparently perfect recall
of the complaimant’s dress, months after the event, was part of the evidence brought by the
police investigator to discredit the complainant,

It is hoped that the new anti-collaboration measures developed by the former Commis-
stoner of Police, Mr Abbon, and the Assistant Commussioner {Internal Aflairsh, Mr
Shepherd, discussed elsewhere in this report, will reduce this problem. The Ombudsman
will be closely monitoring this aspect of police investigations,

2. Denigration of complainants — the Ombudsman and his stafll are disturbed by 1he
[requency with which investigating police denigrate complainants or witnesses who support
complainants’ allegations in reports on investigations, without giving the person denigrited
an opporiunity 10 meet the allegations, and then use this material 10 support a conclusion
that the complaint is baseless. A recent example was:

“1 am nol in & position o stsie why Mr A [a solicitor with an Aboriginal legal service]
made the allegations outlined in his complaint. However, it s well known that his
standard defence 1o any charge brought against an Aboriginal is toenter a plea of *Mao
Ciuilty’, and, after numierous sdjournments, make allzgations of assault or some other
impropricty by Police.
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Another type of denigration of the complainani is particularly disturbing in its implications.
In one case a police oflicer who was considering complaining to the Ombudsman said that,
on his bringing some very serious matters (o the attention of s2nior police in the Internal
Affairs Branch he was directed 1o undergo psychiatnc assessment, In another case, a senior
offecer wrote of a complainant:

=1 am aware that aboul 4 years ago he was involved in a serious motor vehicle accident in
Canberra in which his wife was f(atally injured and he suffered severe head injuries,
which may also have involved brain damage... Various persons have previously
expressed opinions that he is suffering from mental iliness.”

The complainant says there was an accident in which his wife was killed and he was injured,
but it was ten years ago, inanother country. He did not suffer head injurics and certainly not
brain damage. There i no reason to believe that his faculties are impaired.

This complainant was understandably disturbed 1o read the police report, since he spent
sOme years in a concentration camp run by a regime which made a practice of calling
dissidents “insane”,

Frequently, where the complaint is investigated by an officer not leom the Inernal Affairs
Branch, such allegations are coupled with assertions about the good character of the police
officer the subject of complaint, based on the investigating officers knowledge of the officer
under investigation, whose conduct he is often responsible for

It is the Ombudsman’s view that both of these practices have no place in investigations. He ks
firmly of the view that the incidence of both of these problems would be reduced if, as in
Victoria, internal investigations not conducted by the Internal Affairs Branch were
conducted by an officer in a neighbouring district, to whom the officer under investigation
did not report in the chain of command, So far, the New South Wales Police Depariment
has refused 1o make this approach obligatory.

Failure to try — the methods adopted in New South Wales police internal investigations
often give the impression that the investigators are not really iryving. Without exception, the
Ombudsman’s re-investigations have obtained vastly more information than initial police
investigations, The most obvious example of this problem is the practice of directing police
to submit memoranda in response to alll?nt'mns of misconduct, rather than interviewing the
police involved. In his re-investigation of the complaint against New South Wales police, in
connection with which there had been an investigation into the conduct of Federal police,
the Ombudsman found the comparison between the :mi_:hniqlum adopted was plain to
observe, The Federal investigator asked searching and difficult questions of the officers
under investigation; the Mew South Wales Internal Affairs investigator served documents
on the police, requining them to reply by way of memoranda. He absented himself (on ane
pecasion, o go o lunch), and gave the police involved free rein 1o collaborate,

Another example of this atitude was revealed in the police investigation of an allegation of
the assault by a police officer on an Aboriginal woman on the night of the *Redfern rots™, A
civilian witness was nble to give o detailed description of the albeged assailant, There were a
large number of police at the scene, and the Police Internal Affairs Branch investigator
served memoranda on them directing them to answer the following questions:

a) How did you arrive at the scene? (type of vehicle and call sign)
b} Were you accompanied by other Police? {give name, rank and station)}

¢] Following vour arrival a1 the scene did you recognise any of the other Police who were
there? (if so give name, rank and station)

d} [Nd vou pariicipate in or witness the event described in the statement of [the witness]?

e)  Did you participate in or witness any similar circumstances as those described by [the
' )

witness ]!

N Did you see any Police Officer present who may have fitted the description given by [the
wilness]!

Nat surprisingly, the identification procedure proved fruitless.

The Ombudsman's investigation, with assistance from civilians and despite obstruction or
non-cooperation from the investigating police and other police, his been able 1o identify the
alleged assailant.
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4. Letting the trail go cold — a recent example of this aspect of Internal Affairs Branch
investigations of pelice complaints arose out of the investigation of allegations of assault
and abuse following upon a motorist being random breath tested Late at night. Within a few
hoirs, in the early hours of the next morning, an Internal Affairs investigator was present at
the police station where the mmﬂtﬁlnam had been taken from the random breath test
station, The police complained of had also returned 1o that station,

While the Internal Affairs Branch investigator teok a statement from the complainant on
the spot, the police were not required to repornt Tor several weeks, There seems 1o be no
reasonable justification for failing to interview the police complained of “on the spot™.

Twe current lengihy investigations by the Ombudsman, Tirstly, that into the complainm
against two members of the Special Task Force 2 and their counter allegations involving
ather police and secondly, that ino the Arzopardi complaint about the alleged Tailure 1o
investigate his allegations about former Sergeant Jones and the Parramatta Police Boys
Club, raise o number of serious questions about the operations and, indeed, security of the
Internal Affairs Branch, at least as it was constituted at the time of the events in gquestion. At
this stage, it is thought premature to discuss the results of those enquiries here.

As noted in lnst year’s Annual Report, the new head of the Internal Affairs Branch is
Assistant Commissioner R, ( Bob) C. Shepherd, The Ombudsman recently readily agreed to
a request by Assistant Commissioner Shepherd that Mervyn Schloeffel, the senior police
officer seconded to the Office of the Ombudsman, should address members of the Internal
Affairs Branch on the deficiencies in the Branch’s investigations as seen from the perspective
of the Ombudsmans Office. That, at least, is one healthy sign of change. It is the
Ombudsman’s view, and that of police seconded to his Office, that the technigques adopted
fior internal investigations in the New South Wales police force are in sore need of overhaul,

121. Mew Anti-Collaboration Rules Introduced by Internal Affairs Branch

In the last Annual Report the Ombudsman expressed his concern about the frequent
epportunities offered police under investigation 1o collaborate in the preparation of versions of
incidents complained about, He also reported that, since his report to Parliament for the year ending
J0th June, 1983, in which he had drawn attention 1o this problem, negotiations between him, the former
Commissioner of Police, Mr C, Abbot and the newly appointed Assistant Commissiener {Internal
Alfairs), Mr R. C. Shepherd, had resulted in partial agreement as to new procedures to be adopted by
the Police Depariment in an attempt to avoid such colinboration. At that stage, however, the Police
Deparument was resisting an sddittonal provision sugpested by the Ombudsman and which, in his view,
wiks neoessary Lo ensure that the Depanmental guidelines dealt comprehensively with the problem.

Since then, agreement has been reached on a set of guidelines 10 be adopted by the Police
Depariment in the investigation of complaints against pobice in order to avosd collaboration, Those are:

al When arranging an appointment with a member, the Police Investigating Officer should not
reveal the name of the complainan (as provided by Section 19(2) ol the Act) or the nature of
the complaint, Similarly, documents required lrom the member should be reguested inoa
manner that does not reveal the name of the complainant or the nature of the complaint,

The Investigating Officer should advise the member concerned against discussion with other
police on the fact that such an appointment has been made or on any beliel that may be held
on the name of the complainant or nuture of the L{!IE'I.'I‘FIE[II b, It shouwld be uplamtd that this
is for the member's own protection as any such discussions can lead 1o later suggestion of
eollusion or collaboration between the police involved.

b} The directive memorandum given by the appointed Police Investigating Officer to any
police officer from whom information is sought, should be in writing and the date and time
of service of such directive should be recorded on the document and on the Investigating
OfTieer's copy.

¢} Where there are a pumber of police officers involved, as far as practicable in the
circimstances, the service of such directives should be contemporary and the police officers
s0 served shall be kept separate until cach has completed his report and been interviewed on
any matiers rebevant to the complaint.
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d) Any imerview with a police officer that may be necessary following the submission of a
report, shall be recorded verbatim with the date and time of commencement and completion
of the inerview being shown on the record,

e} A member of the Service or other witness may be questioned about any refevant aspect
contained in a statement or report obtmined from another person in connection with an
investigation. However, such documents should not as a matter of course be shown 1o the
person being guestioned.

Ab the same time, if the need arises Tor the purpose of the investigation, a statement or
repor, of part thereof, may be shown to or brought 1o the attention of another witness after
@ full sccount of the particular malter his been obtained, In such o cpse, this action should
be recorded in the appropriaie Record of Interview.

The Commissioner for Police, Mr Avery, ssued a creular o all police on 2151 March, 1933,
sething out these guidelines,

The Ombudsman is closely monitoring the progress of this attempt to eliminate or reduce
cillaboration between police under investigition.

122, Mr Arzopardi's Complaint Against Internal Affairs: Investigation of Parramatta Police Citizens
Boys Club; Updaie

The slow pr ol the investigation by police mio the above complaint made by Mr E. J.
Agzzopardi to this Oflice was reported on it the Laist Annual Report. As noted there, the Crmbudsman
decided upon a re-investigation. Among other things, Mr Arzopardi's complaint raises public intercst
guestions about the methods and procedures of the Internal Affairs Branch, particularly where an
influentinl or plausible police officer is the subject of complaint tothat Branch by a person who could be
denigruted as a trouble-maker or persistent complainant,

During the course of the vear, the Ombudsman has taken evidence from |2 witnesses, including
thie miost senior Intermal Affairs Branch officers of the nme. The Omboadsman’s investipation has been
in part inhibited by the Section 26( 1} order which the Police Commissioner placed on the material,
information and reports he supplied 1o the Ombedsman including the reports of the investigation by
(1he now) Assistant Commissioner Bunt The existence of this order has precluded the Ombudsman
supplying a copy of Assistant Commissioner Bunt's repon to Mr Awzopardi and discussing some
aspects of that report with Mr Arzopardi. Dwring the course of the year, the former police olficer
initially cleared by Internal Affairs Branch, ex Sergeant Christopher Jones, has been convicted of
offences connected with Parramatia Police Boys Club. He appealed 1o the New South Wales Count of
Criminal Appeal but, while successful in part, a finding of gultty on several counts wiss conlirmed and a
prison term of four years was substituted by the Court of Crimmnal Appeal. It was thought
inappropriate for the Ombuadsman 1o question Sergeant Jones while the tnal and appeliate court
processes were being underiaken. A further reason for delay has been the provision in the 1983
amending Police Complaints legislation which has had the effect that neither the Deputy Ombudsman
nor the Assistant Ombudsman may be concerned in the re-investigation of police complaints (see
ebuewhere in this report), This, of course, has limited the speed with whech the Office of the Ombudsman
can underiake and complete enguiries,

Final witnesses have been scheduled 1o give evidence in the very near future and, in accordance
with prasctice and procedures, a statement of provisional findings and recommendations shoukd be sent
to the complainant, the Commissioner of Police and affected police officers (and ex police officers)
certamly by the end of the year.

123, Criteria for Arresi

In the last Annual Report the Ombudsman expressed concern about the unreasonable use of the
power of arrest, and referred to the four criteria for arrest proposed by the Australian Law Reform
Commission, namely;

the need to ensure the appearance of the offender before a court:
preventing the continuation of an offence;
the meed to preserve evidence of, or relating o, an offence;

the concept of “protective custody™ of an offender under mental health, child welfare and
similar legislation.
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Police Hule 56{b) states:

“A member of the Force shall not arrest a person {or a miner offence when it is clear that a
summaons will ensure the offender will be dealt with by a Magistrate.”

Paragraph 14 of Police Instruction 31 states:

=Arresis for breaches of the Motor Traffic Act, the Metropolitan Traffic Act, the Transport
Act, or the State Transport (Co-ordination) Act, should anly be mude in very serious cases,
such as where some person has been injured through the negligence of the driver ol the
vehicle or, when requested by a member of the Police Foree in the execution of his duty under
those Acts or Regulations thereunder, the driver refuses to give his name and address, or
gives a false name and address.”

The Ombudsman considered that any conflict between Eule 56(h) and Instruction 31 should be

corrected by amend ment and that the four critéria of arrest proposed by the Australian Law Reform
Commisston should be inserted in the Police Rules, This was recommended in a dralt repor 1o the

Minister for Police in September 1984,

On 17ih December, 1984 the Minister consulied with the Ombudsman and said that the relevant
praciice was being reviewed by the Police Department. The Mimister beheved that thene was a need for
change, but he was concerned a1 & finding in the draft report about the conduct of a constable. The
Ombudsman then amended the Gnding 1o show that the constible seled in accordance with an
established practice, but that the practice was unreasonable. The report was amended to include a
reference to the review by the Police Depariment,

The Commussiongr of Palice later informed e Ombudsman:

“Foltowing careful examination of the matters raised in your report it s advised tha
recommendation T 2) Le. o proposed amendment 1o Rule 56(b), under the Palice Regulation
Act, 1RO i3 pot supported.,

It is my firm view that the nature of an offence i not, by itself, an overriding consideration in
Police 1aking a decision to arrest or to procesd by summons,”

Recommendation 7(2) proposed the insertion of the following paragraph in Rule S6(b);

"An offence may be regarded as minor notwithstanding that it carries as a maximum penalty
i sentenge of imprisonment.”

The Commussioner recommended 1o the Mimster the amend ment of Rule 56(b) by insertion of
ihe following paragraph:

b Hm-:w.-r, arrest may II:u: made if an -nEIir:nl: 5 likely 1o com inue or there are other exlenuating
cireumstances b justify the extreme action of arrest.

He also recommended the amendment of paragraph 14 of Police Instruction 31 by adding:

“In is 1o be clearly understood that in those cases where Police effect an arrest Tor a minor
offence on the premise that there nre extenuating circumstances to justify the extreme aciion
of nreest { Rule 56) they must do so with the utmost care. It should akso be understood that
any abuse of this discretionary power will be dealt with by [irm disciplinary action,”

The Ombudsman believes that the amendments to Rule 56(b} and paragraph 14 of Instruction
3 proposed by the Commissioner do not materially alier the present practices. Police huve a diserction
ta arrest, bt the critenn proposcd by the Australion Law Reform Commission do nog fetter this
discretion

In this regard, the Ombudsman has noted a paper entitled The Role of the Palice Prosecutor in
the Magisirates " Court System, delivered by Supenintendent P Sweeny, OfMicer in Charge of the Police
Prosecuting Branch, in November 1984 to a seminar on Prosecutonsl Discretion conducted by the
Australian Institute of Criminology. In that paper, Superintendent Sweeny said:

"Police arrest discretion guite likely represents one of the most critecal and Giflficult exercises
of police power. But the seemingly commonplace nature of police work doss much 1o
obscure the dimensions of the complex problems than face the police decisron-maker. Police,
ideally, are required o draw o balance m relation to the exercise of individual rights and the
apprehension of offenders, and may accordingly be required to exercise their discretionary
powers in determining whether or not to invoke an arrest, More often than not, the oflicer
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will huive insufficient time for long reflection on the course of action 1o be taken and may be
required to operate on the basis of vaguwe and imprecise notions ax io the extent of his
diverehiomary power, especially when there are fowe guldefines within the comon e,
srarrate, i forrmal police policies, (4) The development of Australian law has recognised. up
Levat few wears ago, that police officers needed greater powers than those of the ordinary man.
A very stromg mfluence i being brought 1o bear upon those involved in “law making” to
restrict the police officer’s discretion and they believe the ideal situntion would be for the
swearing 4.1II:J complaint before a justice or other judicial officer who may then issue his
PIOCCSS.

The Ombudsman still believes that the eriterin proposed by the Australian Law Reform
Commuission will give greater assistance than the present guidelines to police officers in exercising the
discretion 1o arrest. The Minister [or Police regards this as an important community issue and it is to be
hoped he will sct 1o ensure the adoption of the substance of the Australian Law Reform Commission
recommendations in New South Wales without in any way weakening the powers of police to fight
sEFloLs Crme,

124, Public mischiel prosecutions: promised abolition for Ombudsman complaints

I the List three Annual Reports the Crmbuadsmun expressed concern that police had prosecuted
complainants 1o the Ombudsman’s Office for “public mischief™. Last year’s Annual Report gave details
oof the Ombudsman’s approach 1o the Premier an this subject.

Oin 191h June. 1985 the Premicr advised the Ombudsman that he had “instructed that a proposal
e preparcd 1o amend the Ombudsman Ac™ in relation to prosecutions for giving false information
during investigation of complaints, The Ombudsman is pleased with this outcome and has asked 1o see
the proposed amendments, It is 1o be hoped that the proposed amendments will soon be available,

125, Disclosure to compliinants; over-use of Section 26(1)

Section 260 1) of 1he Police Regulation { Allegations of Miscondwct) Act provides that, where the
Commissioner of Police believes that material given 1o the Ombudsman should not be published, he
must imform the Ombudsman, giving reasons. The Ombudsman cannot then publish thal material.
Section M 1) is frequently invoked for ststements or documents provided to the Ombudsman in

PrOgress repors,

Section 26(1) i often invoked where there s a possibility of criminal proceedings against the
complainant or the police olficers the subject of complaint, and to protect the names and addresses of
pohice informants or poicntial witnesses,

The Ombudsman’s policy s 1o supply all information to the complainant, unless there is a
specific prohibition under section 2641}, or the public interest suggests that particular information
should be withheld from a complainant and deleted from documents provided 1o the complainant. In
aecordance with the above policy, the Ombudsman has directed his officers that the following should be
deleted from the matenal seni to the complainant:

{il  amy information 10 which a section 26{1) order relotes;

(i} witnesses” names and addresses in serious cases where it may be dangerous 10 give such
information Lo the complainant:

{iil)  mames and addresses of other complainants in circomstances where one police report hus
been prepared on the basis of several separate complaints and it is considered undesirable
for the names of complainants 10 be furnished 1o all parties;

{iv) information which discloses confidential police methods of operation (for example.
under-cover operations or names of or information about informersk

(v} potentially embarrassing o privide medical opintons expressed in confidence 1o the
mvestigating police officer by the complainants medical pracritioner;

ivi)  voluminous court transcripts where the complainant was invelved in the coun proceed ings
and had the opporiunity 1o hear what occureed;

(vii) police officers’ registered numbers.

In practice, some senior police have attempled to invoke section 26(1) for matlers where no
proceedings are pending, or where the possibility of proceedings is remate,



141

When material subject to a section 26{1) prohibition contains statements of [act or opinion
about the complainant, the Ombudsman eannet obtain the complanant’s comments on these
statements and must delay his determination of the complaint.

In the absence of comments by acomplainant it may very difficult for him 1o decide whether the
complunt should be re-investigated under the Ombudsman Act.

Letters invoking section 26{1) are afien in the following form:

Diear Mr Mastierman
Re: Complaint by

I refer to previous correspondence in this matter and atiach a photostal copy of a progress
repart submitted by the investigating officer of the Police Internal Affairs Branch.

The provisions of Section 26(1) of the Pofice Regulation { Allegations of Misconduct) Act are
invoked in relation 10 the attached papers a2 | do not consader that it would be in the public
interest for their contenis (o be reveaked at thas stage.

Yours faithiully,

Assiztant Commissioner
{Internal Aflairs)

This does not comply with the regquirements of section 26(1). It does not give reasons why
revealing the contents of the papers is not in the public interest, This Office then has 1o write 1o the
Commissioner, asking for those reasons, This invariably delays the investigation even further.

Particular problems encountered with section 26{1) orders are:

An order may be invoked in the meddie of an mvestgation if pabios think that there is a
chance of serious charges being laid against the complainant or police the subject of
complaint. This is understandable. However, often there 15 a blanket section 26 1) arder on
the whale police report, which may include documents that would not be prejudicial to the
investigation or affect possible legal proceedings. In ather words, e terms of section 2601)
envisage the Commissioner (no doubt with the advice of his officers) gnmgmnsd:mimn L&}
particular documents, Indiscriminate blanket orders go bevond the werms of the section and
risk being totally invalid,

A section 2060 1) order is sometimes invoked for documents attached 10 a report, bt fot 1o
the report itsell, even though the repon refers 1o those documents, often in detail. This
Office then has to read all of these papers for any reference to the information (o be withheld
from the complainant. Sometimes .ﬂ: material must be refurned to the Commissioner for
confirmation that the information has been correctly deleted by this Office,

Section 26 gives the Commissioner for Police discretionary powers 1o be exercized in
accordance with the limits set out in the section. From time to time there have been
disagreements between the Ombudsman and the Commissioner's delegate as to whether a
partieular purpunuj application of the section is valid. To date these disagreements have
been resolved without resort to litigation. This is highly desirable between public AgrNCics.
If. however, an impasse is reached in the future on a matter of substance and the
Ombudsman receives the advice of independent counsel that a purpaorted application of
section 26 by the Commissioner is invalid, the Ombudsman befieves that the issue of
principle is one that should be decided by the courts.

126. Poker machine investigation: complainis againsi Special Task Force

This matter was mentioned in last year's Annual Report. A number of complainis had been
made against two particular members of the Police Task Force 2 about their investigations into the
activities of Mr, Leonard Ainsworth, Australia’s largest poker machine manufacturer, snd Mr Edward
Viberi who, at the time, was the Executive Director of the Australian Club Development Associalion,

Following the completion of the Police Internal Affairs Branch investigations into the
complaints, the Ombudsman determined that a number of those complaints should be the subject of
re-investigation by him. Because of the number of complaints, it was possible to readily divide them into
definite se15 of events. It was decided that the initial re-investigation would be in relation 1o the
complaint alleging that the police officers, the subject of complaint;
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Had supplied false information to the former Commuissioner of Police, Mr C. Abbatr, and
the then Leader of the Mational Pary, Mr L, Punch, concerning an alleged assocuition
hetween Mr L, Ainswaorth and Assistant Commissioners Pyne and Dav and, in pacticular, an
alleged lupcheon attended by Mr G, Aldridge during 1982, and events associated therewith.

Pursuant 1o section 19 of the Ombudsman Act, an enguiry into the complaint commenced in
Aprl, 1985, Onver 30 witnesses gove evidenee, some on more than one occision, and in the course of the
enquiry it was necessary for the Ombudsman to hear evidence in Sydney, Melbourne and Brishane.

The first stage of the enguiry has been concluded and in accordance with the Crmbudsman’s
practice a Statement of Provisional Findings and Recommendations has been sent to the complainants,
the twao police officers the subject of complaint, and the Commissioner of Police. Parts of the Stalemen
have been sent to witnesses and persons provisionally the subject of adverse comment. In view of the
extreme sensitivity of the matters covered in the document, counsel s advice was obtained and Tollowed
in refation (o the distribution of differemt pans of the repont to different persons,

Comment, submissions and any Turther evidence will be received and considered in the near
future. Despite the pressures on the Ombudsman’s time he believes this matter should be, and has been,
given prionty. Apart from the public interest of the issues the subpect of investigation, not least of the
reasons for concluding the matter as soon as possible is the position of the two police officers whose
names have been mentioned in Parliament and who have been subject of considerahle media attention
pnd inevitable stress

127. Delays in police investipations: need for legistative amendment

The frequent and extensive delay by police in completing the initial investigation of complaints
has been referred 1o in this and previous Annual Reports, Tt is not an all unusual, even in relatively
simple matters, for more than twelve months o pass between the making of a complaint and the receipt
by the Ombudsman’s Office of the police report,

Iy the coige of the Miles and MeKinnon complains it was six weeks after the complame was
miede belore the complainant was interviewed: it was three months before any substanilive investigation
wis commenced; and, at the time of writing. more than ten months after the complaints were made, it
appears that ne repont of investigations has yet been compiled by the investigating detective, The
Minister for Pelice i5 known to be disturbed at this delay.

Such extensive delay 5 not only upsetting the complainants, it alse compromises the
investigation; evidence is lost, memorics fade, witnesses disappear; and it dilutes the effectivencss of the
Ombudsman’™ powers of re-investigation. It thereby strikes ot the heant of the legislmion.

Under the present system the Ombudsman has no power 1o reguire the completion of police
investigation within a reasonable time.

To give the Ombudsman an effective power 1o require reasonahly expedient completion of
investigation, and 1o protect evidence in matters of panticular significance, provision should be made in
the legisiation that, alter the expiration of a specified period, the Ombudsman can, if he wishes, himsell
inmtiﬂatc the compliint, even though the lpu-]ic-: investigation has not been completed, Such a
provision s nol uncommaon in similar legslation elsewhere.

Accordingly, the Ombudsman recommends 1o the Parliament an amendment to the Polics
Regulation { Allegations of Misconduct) Act to the following effect:

"25B Where the Commissioner has not concluded an investigation within:

{a) a period of 9 days (rom the date of notification by the Ombudsman pursuant fo
section 1802 or

ib)such longer period ax is agreed 1o by the Commissioner of Police and the
Ombudsman,

the Dmbudsman may make the conduct 1o which the complaint relates the subject of an
investigation under the Ombudsman Act 19747

128. Propress Reports that offer no progress

The Palice Internal Affairs Branch sends progress reports (o this Office about complaints under
investigation, These are usually copies of memoranda from investigating police to the Internal Affairs
Branch. Progress reports often show no progress in the imvestigation. Indeed, a number of reports have
merely given the same information month after month. For example, the following are progress reports
on an investigation;
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. Progress Report, 215t February, 1985

Om | Ivth January, 1985 X was interviewed in relation to this complaint, Since thit dite one
civilian witness and one doctor have now been imerviewed. A further two doctors. one
civilian witness and mt beast Tour uniformed police officers are 1o be interviewed. 1 s
anticipated that this enguiry will be completed within twenty-eight (28) days depending on
the availubility of the witnesses and the police officers.

2. Progress Report, 150 April, 1985

On 11th Fanuary, 1965 X was interviewed in relation to this complaint, Since that date one
givilian witness and one doctor have been mterviewed. Also, three pelice oflicers have been
interviewed. A further four civilian witpesses, two doctors and two uniformd police officers
are to be interviewsd. 1t is anticipated that this enguiry will be completed within twenty-
eight {28) days depending on the current workload of this Branch and availability of the
witnesses and police officers concerned.

3. Progress Report, [0th May, 1985

On 1 1th January, 1985 X was interviewed in relation to this complaint, Since that date one
civilian witness and two docrors hiave heen interviewed. Also, three police officers have been
interviewed. A further four civilian witnesses, one docior and two uniformed police officers
iire 1o be interviewed. 11 is antcipated that this enguiry will be completed within twenty-
eight (28} days depending on the current workload of this Branch and availability of the
witfesies and police officers concerned.

Im the course of the three months very litle “progress™ was made, Indeed, between 15t Apnl and
10th May, 1985, only one interview was conducted, even though all these repornts predicted that the
enguiry might be completed within twenty-gight days.

This OfTice cannot investigate complaines in the first instance, and cannot control the pace of the
police investigations. However, the Ombudsman attempis to give complainants reliable progress
reports. Reporis from the police of the kind quoted above are of httle use to this Office or w
complainants.

129, Gross Debays in Providing Couwrt Transcripts

Complaints against police offecers often have some connection with legal action taken by the
police against a complainant. Evidence in count can be relevant to the investigation of the actions of
police. For example, a complainant might allege assault on the part of the arresting police, In such
circumstances, the Police Department’s investigation requires an examination of the court transcript.
This, in turn, under the existing legislation, delays any re-investigation that the Ombudsman might
decide to pursue.

There have been long delays — up to six months — in obtaining copies of transcripts from
courts. In March 1985 the Ombudsman asked the Atomey-General whether his Department could
provide transcripts more quickly, Five examples were later given where transcripts had not been
pvailable within a reasonable time.

The Auorney-General replied:

“Because of the high demand for transeripts and the fimited resources available o my
Department, delays do ocour in producing transcripts, and a priority order has been
introduced to process applications. .. It would be of assistance to my artment il the
police could follow up their applications if no reply has been received within, say, three weeks
of the application.”

A copy of the Attorney-General's letter was sent to the Commissioner of Police. This Office will
monitor any delays in providing transcripts. I delays of the length so far experienced in a number of
cases should continue, consideration will be given to making & repont to Parlinment on the isue,
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130, Need to take Statements from all Witnesses before Deferring Investigation

Complaints against police often involve allegations likely 10 be brought before o court. Progress
reports (rom the police investigation officers not infrequently show that, before cournt proceedings
begin, they frequently interview the complainant and his or her witnesses, but not the police wilnesses,
or the police the subject of complaint. The police then sometimes seek the Ombodsman’s consent o
defer the investigation until the end of procecdings; usually when the only remsining interviews invelve
palice and their witnesses,

The Crmbudsman agrees that il is generally sound investigative procedure to obtain statements
[rom most witnesses before police the subject of complaint are interviewed. However, interviewing only
the complainant and his or her witnesses creales a number of problems. The Ombudsman believes that
stiatements should be taken from aff witnesses prior to court procecdings, not least because proceedings
often take a long time 1o complete, and memories can Tade,

_ Police investigating complainis against police have a different role from those seeking 1o aid
police prosecutorns (o ablim convietions. The Ombudsman outlined his concern to the Commissioner
of Police and Assistant Commissioner Shepherd replied:

“To utilise statements by police investigators in the manner vou have suggesicd would be
contrary not only do the sparit but also the éxpress provisions of the Police Regulation
{Allegations of Misconduct) Act and | would certainly 1ake a serious view of any such
incident brought 1o my anention. To date no such incident hos come 1o my notice.™

The Ombudsman then sent to the Commissioner and Mimster details of three cases where
complunants alleged that their statements to investigating police had been used by the prosecution in
court, The Minister and Commissioner replied that the three cases would be investigated; the results of
this investigation are not yet available. However, in September. 1985 a police circular apparently
sccepled points made by the Ombudsman, The circular read:

“Coun proceedings often take long periods before they are linalised and 11 15 felt that it isinthe
imterest of Police generally 1o be able to report on incidents the subject of complaint whilst
events are still fresh in memory. Accordingly, unless there are particular circumstances which
waould warrant otherwise, all known parties in a complaint matter, including Police directly
involved, are to be interviewed and appropriate reports, statements or records of interview
obtained before application s made to deler investigation pending completion of Court

procesdings.”

131. Legal Representation for Police in Proceedings before the Ombudsman

Police the subject of complaing are entitled to legal representation during the course of enguiries
conducted by the Ombudsman pursuant 1o Section 19 of the Ombudsman Act, The question of who
should bear the cost of that legal representation has been a matter of contention since the Ombudsman
commenced such enguiries in 1984. In almost every enguiry the police officer(s) the subject of complaint
has been represented.

Initially police oflicers were represented by the solicitor for the Police Association, Mr G. Liddy
of Messrs W. C. Taylor & Scott (or in a few cases by solicitors privately engaged by the police officers),
Ag the number of complaints against police rose, with a corresponding increase in the number of
Smlm_l'l 19 enquiries, the legal representation for its members became a"ﬁnnn:i.nl burden. The Police
Association argued that as complaints were levelled against police officers, not as individuals but as
members of the Police Force carrying out their duties, some form of legal aid should be available for
those officers, On this basis the Association sought the assistance of the Government in funding legal
assistance or providing Government employed legal practitioners specifically 1o represent police
officers the subject of complaint. This application was refused. The Premier explained that it was a
matter for each individual to decide if they wanied begal representation and therelore they would have
to make individual arrangements.

_ The Police Association requested that the Ombudsman adjourn all further Section 19 enquiries
pending the resolution of the problem, As no decision was imminent, this was not seen by the
Ombudsman as 4 viable solution, and Section 19 enquinies continued,



145

A further application to the Government in this regard was also largely unsuccessful, although
the Premier circulated a revised policy on légal assistence for Section 19 enquiries applicable o all
Crown Employees, including members of the Police Force. The revised policy is as follows:

“Persons appearing before such enquiries may clect to be legally represented.

The Government is under no obligation to meet the cost of representation or to make legal
representation available, The cost of representation will not be met and, in general, legal
representation will nol be provided.

However, where in the discretion of the Depariment Head special circumstances exist which
warranl the provision of legal representation through the Department, appropnate
representation may be made available. Such representation should be by Departmental lzgal
officers or, where necessary, officers of the Crown Solicitor’s Office.”

The Ombudsman has always supported the desirability of having individual police officers
represented by solicilors, and, if appropriate, counsel, who hold practising centificates and who by
virtue of their office owe a duty both to their client and to any tribunal before which they are appearing.
However, as a temporary compromise the Ombudsman was prepared 1o permit stafl of the Police
Association who were kegally gualified to represent and act as advisers to members of Section 19
enguiries. This was accepled on a trial basis only

Imitially, police officers the subject of enquiry were represented by members of the Police
Prosecuting Branch, in particular, Serpeants Haines and Gallagher. This situation proved a temporary
compromise with Sergeants Haines and Callagher vigorously representing their clicnis” interests while
at the same time being of considerable assistance in the enguiries. Their integrity and solid preparatory
work has been keenly appreciated.

However, there were several potential problems with the system, In particular;

I. legal advisers, who are employees of the Police Department, are subject to directions by
semor officers and, in theary at least, such directions could pase a conflict of interest that an
independent solicitor {or counsel) would not encounter;

2. the highly undesirable practice {precluded by New South Wales Bar Association ethics) of
one kegal adviser representing maore than one police officer the subject of investigation
participating in joint conferences. Where the legal adviser s not strictly bound by the Bar
Association rules and code of ethics (that is, a5 an employee of the Police Depariment) there
may be a danger that information obtained at an early stage of an enguiry may be
impropetly divulged to those officers who at that stage may not have been subjected Lo
questioning.

The Ombudsman has canvassed these issues with the Commissioner during the past year. In
May 1985 it was proposed by the Commissioner, as an aliernative compromise, thatl a unit separale
from the Police Prosecuting Branch be set up specifically to represent police in Section 19 enguinies.
This alternative was accepted by the Ombudsman, again, on a trial basis, The new unit was set up under
the Legal Advisings and Appeals Section, Serpeant G, N. Whitehead (a gualified barmister, formerly
attached to the Police Prosecuting Branch) was appointed as the head of the new unit. Sergeant
Whitehead is directly responsible 1o the Assistant Commissioner {General).

The Ombudsman has accepted this temporary solution but considers that the two problems (set
out above) associated with representation by employed police officers still remain, The Ombudsman
continues 1o believe that the best solution is the provision of independent legal representation for all
police the subject of complaint irrespective of who funds that representation.

| representation for police officers called o witnesses in a Section 19 enquiry, but who are
not subpect of complaing, is a matter for the Ombudsman’s discretion. It is not seen as generally
desirable; however, in special circumstances such officers may make application for representation.

132, Inadequacy of Monetary Penalties Following Disciplinary Proceedings

This Office is concerned that monetary penaltes imposed on police officers for wrong conduct
do not always reflect the seriousness of offences; indeed, it appears that a double standard exists. Fines
range from 310 1o 35 for such serous offences as “Neglect of Duily™ or “Disobedience”™. It was
suggested to the Commissioner of Police that a citizen would regard a fine of 350 as being on a parwith a
minor traffic infringement.
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The following are examples of fings that have been imposed on police officers;

I. A constable arrived at an accident and took conflicting statements [rom the two drvers. He
refused 1o lake a statement from a witness who came forward ai the scene, or from Wo
Juveniles who were present. In the su uent court case, it emerged that the constable
changed the eriginal skewch plan of the collision and could not identify all the ciements he
had drawn. He had also formed a liaison with one of the drivers after coming to visit her 1o
enguire about her injured neck, However, his report had shown that no-one was injured in
the accident. The complaint was found to be sustained on three counts, namely:

—  the constable failed to record the siptement of a witness:
— he fatled to establish the point of impact of the vehicies:
—  he failed to obtain statements from the juvenile witnesses,

He was also criticised for taking sides in the case. The constable was charged with *Neglect
of Duty™ and fimed 550,

2. A senior constahle at a police station received a report of an accident but did not visit the
site, although he noted the particulars on a Traffic Accident Form at the time. The
complaint was that the senior constable should have charged one of the parties with an
offence. The allegation was found Lo be not sustamed, but the Police Department charged
the senior constable with “Neglect of Duty™ because he did not record the statements of the
drivers and witnesses, He was fined £30 and the charge was placed on his Record Sheet.

3. Anotherexample concerned a complaint about police involvenent in tow truck operations,
Charges of “Desobedience™ and “Neglect of Duty™ were preferred against an officer and he
was fined 530 on each of the three matters involved. In a letter of advice to this Office, the
Deputy Commissioner also noted that the officer was 1o be paraded before his District
Superintendent and the three matiers were to be placed on his Service Register and Record
Sheet, provided that be did not appeal against the decision.

4. An officer was fined 550 after a charge of “Misconduct” was served on him for conveying
confidential information to a third party,

5. Finally, an officer was fined 550 for *Misconduct™ in approaching a Commonwealth police
officer and seeking to influence an investigation the latter was carrying out into an alleged
immigration racket.

In the circumstances, this Office has recommended to the Commissioner of Police that the
imposition of monetary penalties be reviewed as it is considered that the guantum of such penalties
should reflect the degree of seriousness of charges invovied.

It is appreciated that notations placed on an officer’s Service Register (where charges of wrong
conduct have been proven) are a record which will remain with the officer [or the rest of his or her career
in the Police Department. On the other hand, monetary penalties of the size indicated are derisory and
out of line with community standards,

As mentioned above, the issue was raised with the Commissioner of Police who in reply
expressed the view to this Office that it is his prerogative to decide what penalty should be imposad.
Further, that the monetary nature of the penalty alone did not indicate the long term effect on an
officer’s career of the preferment of a charge. A charge could be entered on the officer’s Service Register
aq:#his}:??m be a factor considered in relation to any applications made by that officer for promotion
within the force,

_ It is not disputed that it i the Commissioner’s prerogative (o decide what penalty should be
1r:fomdl where wrong conduct is proved. However, pursuant to Section 30A of the Eah’:: Regulation
i ions of Misconduct) Act, the Ombudsman 5 charged with the responsibility to determine
whether, in the circumstances of each case (where a wrong conduct report has been made under Section
28 of the Act), the action taken by the Commissioner was appropriate.

On this basis, the Ombudsman wall continue to review the quantum of penalties imposed by the
Commissioner and, il necessary, will take the matter further under the Act

133, Attorney-General and Solicitor-General Opinions: No Need for Secrecy with Ombudsman

A difficulty has arisen where a De t under investigation seeks the opinion, often at the
Ombudsman’s suggestion. of officers such as the Crown Solicitor, Crown Counsel, or the Solicitor-
General, on questions such as whether sufficient evidence exists to prefer criminal charges, or instigate
disciplinary procecdings, against a governmental employee or other person.
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Two recent cases in which the Ombudsman his been hnm{:m:d by the refusal of the rebevant

authoritics o provide him with more than a brief decision on suc

questions are st out below,

In January 1982 the Ombudsman issued a report under Sectien 25 ol the Palice Regulation
[ Allegations of Misconduct) Act recommending that two lice officers be departmentally
charged with misconduet, after an investigation conducted by the Palice Department into s
complaint that they had solicited a bribe in exchange for making efforts to see that the
complainant was granted bail. A significant portion of one of the Incrminating
conversalions was tape-recorded by the complainant. Both the Assistant Ombudsman and
the Commussioner of Police decided that the complaint was sustained, Before ane of those
officers could be chorged with misconduct, he resigned from the Police Foroe and, on the
same day the complainant failed 1o appear in court, his whereabouts being unknown. On
this basis, the Police Commissioner advised that he proposed to hold in abeyvince
preferment of o deparimental charge against the other police ofTicer involved.

I November 1982 the Police Commissioner advised the Ombudsman that, as there had
been no developments, he had directed that no further action be taken to prefer the
departmental charge of misconduet against the remaining police officer. On 2nd June, 1983,
that officer subamitted his resignation from the Police Force and three weeks later the
complainant was again arrested. The Ombudsman advised the Police Commissioner that as
the complainant had been apprehended and was then available to give evidence, he was of
the view that it was for the Crown Law authonties 1o determine whether eriminal
proceedings should be instituted against the two former police officers,

The Chnbudsman wrote 1o the Attorney-Oeneral advising that he believed the guestion of
whether criminal proceedings should be instituted was @ matter for consideration by the
Auorney-General and his officers, In the final paragraph of that letter, the Ombudsman
stated that he would appreciate learming of the Atormev-Generals decesion in due course.
The Attorney-Creneral replied to the effect that:

“The papers supplied with vour request have been the subject of several advisings by the
Crown Solicitor, Crown counsel and the Solicitor-Ceneral, and further information has
been supplied to the Crown Solicitor by the Commissioner of Police at the request of
the former Atomey-Creneral.

Following consideration of all the available information, the Crown Solicitor, Crown
Counsel and Solwitor-General have advised that in view of the arcumstiances the
institution of criminal proceedings is not justified.™

N reason for this decision was given. On | 1th February, 1985 the Ombudsman wrote to the
Amomey-General sayving:

“In view of the importance of the matter, | believe | should refer (o it cither in a special
report to Parliament or in the Annual Report (In any such report, the former police
edfTicers will, of course, not be named. )

Tt wosuld be more informative 1o Members of Parliament and 1o the public if ] were able
to indicated the relevant matters whieh led the vanows Crown officers to ther
conclusions,

In the circumstances, | would appreciate your giving consideration o providing me
with copies of the several advisings that you have received. Altermitively, and bess
satisfactonily, one of your officers may be prepared to provide us with a written
summary of the factors leading 1o the decision.”

O 1 ith March, 1985 the Attarney-General wrote to the Combudsman, indicating that “The
matters raised in your request are being considered and 1 will wrile to vou again as soon as |
am in a position 1o do so”,

On [ th Apnl, 1985 he wrote again 1o the Ombudsman saying

“The matters raised in your representations have been considered and your request was
referred o the Solicitor-Creneral for comment

In this instance 1 have acoepted the Solicitor-Generals recommendation that copies of
the advisings not be made available, but that you be informed that any prosecution
would need to rely substantially on the evidence of [the complainant]. [The
complainant] has indicated his unwillingness to give evidence. Although he = a
compellable witness, in the circumstances of this case the leading of evidence [rom him,
including the identification of voices on tape, would require [the complainant’s] active
co=operation, and not merely his availability as a witness. [t was considered that withaw
[the complainant’s] co-operation, it was impossible to have any confidence that a
conviction could be seduned.
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I akzo agree with the Solicitor-Giencral that vou be informed that this information s
supplied on aconfidemial basis, and recommend that any report concerning the basis of
the decision not disclose the identity of [the complainant].”

Omn Mih Apnl, 1985, the Ombadsman wrote to the Attornery-General, inter alia, as follows:

“The actual and perceived robe of the Dmbudsman is 1o be the public warchdog, In
becomes diflicult, if ot impossibbe, for me w0 carry out suchoa task iT 1 am not provided
with relevant information.

As to the informationcontained in the third paragraph of vour letter, | would appreciate
information as to the date, circumstances, and persons o whom [the complainant]
indicated he was not prepared Lo give evidence.

E"'Lnajl_l.: I do not understand your reference o the information in your letter being

upplicd "on a confidential basis’, The express 1]:';H.Lr]'m;n:rn: of my letter was to scek further

nlormation so that | can explain to the public in a rl.'purl to Parliameént why no
prumcdmgs ever eventuated. 5o far as naming [the complainant] is concerned, he
originully complained to this Office. and it s a settled practice not to refer 1o
complainants in reports to Parliament unless we have consent to do so. However, if [ the
complainant] were o indicate 1o us he had no obpection, [ wald net feel any inhibdticn
in incleding his name.

I would appreciate your reconsideration of the provision to me of copies of the
advisings, and alsothe information sought in this letier in relation to the circumstances
of [the complainant’s] indication of his unwillingness 1o give evidence.”

On 9th May, 1985 the Attorney-Gencral wrote to the Ombudsman in these terms:

“The terms of vour letter of 26th April, 1985 have been noted, and in the circumstances |
wish o have the benefit of Turiber advice from the Solicitor-General,

As you are aware, the Solicitor-Gieneral is presently on leave, 1 shall write 1o you again
s soon as possible afier the Solicitor-General returns Trom leave on Xith May, 1985.7

This first case later became taken up in correspondence about bath cases.

The second case also concerned a complaint abouwt 1he alleged solicitation of a bribe by
detectives, Inthis case the Ombudsman commenced a re-investigation of the complaint. The
Ombudsman took evidence [rom a number of persons, and then decided 1o discontinue his
re-investigation of the complaint on the following bases:

{a} that there were clearly conflicting accounts as to the serious central allegations of
soliciting a bribe which were hetter determined ina court or the Police Tribunal rather
than in proceedings before the Ombudsman;

(b} as the complainant did not wish the complaint to be further investigated by the
Ombudsman, there seemed on balance no utility in proceedings 10 require the
complamnant to attend for guestioning pursuant tothe Roval Commisston powers inthe
Ombuedsman Act; and

{c} a decision had been made 1o refer the matter to the Minister and the Commissioner of
Police under Section 33 of the Police Regulation (Allegations of Misconduct) Act.

The Ombudsman made a report under Section 33, which ssction provides that. where the
Ombudsman is of the opinion that & member of the Police Foree is or may be guilty of such
miscond uct as may warrant dismissal, removal or punishment, he shall report his opinion to
the Police Minister and to the Commissioner of Police, giving his reasons. This report wos
made on [Tih August, 1984,

On 1 3th Novemnber, 1984 the Police Minister wrote 1o the Ombudsman acknowledging
receipt of the report and saying that the matter was presently receiving attention by the
Police Internal Affairs Branch., Om 17th December, 1984 the Minister wrote o the
Ombudsman again, saying:

“The Assistant Commissioner Internal Alfairs has advised me that the Depaniment’s
papers, including the transcript of your hearing on this matter, have been referred 1o the
Under-Secretary of Justice for inde pendent assessment of whether sufficient evidence is
aviilable to support the preferment of criminal charges against any persen,”
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The Commissioner wrote (o the Ombudsman in similar terms on 28th December, 1984,

On Tuh February, 1985 the Ombudsman sought from the Minister and the Commissioner an
putling of the present position and on 22nd February, 1985 a member of stall of the
Minister's Office telephoned the Ombudsman’s Office and advised that the Commissioner's
Mlice had info the Minkster that they had just received a Crown Law advising and
would be providing the Minister with a report shortly On 26th February, 1985 the
Ombudsman wrote to the Commissioner, asking to be provided with a copy of the opinion.
On Tth March, 1985 the Assistant Commussioner, Internal Affairs, wrote 1o the
Ombudsman saying that he hied received advice from the Under-Secretary of Justics on the
gquestion of whether evidence was available o support the preferment of criminal chiarges
gainst any person invobved in the matter, and attached a v of that sdvice "for vour
information, indicating that both the Crown Solicitor and Solicitor-General recommend
against the institution of criminal proceedings on the basis that there is very little or no
ressonable prospect of conviction™. That “advice™ was in these terms:

“Following the approval of the previous Attorney-General, your papers were referred to
the Crown Solicitor and to the Solicitor-General for consideration and advice.

Both the Crown Solicitor and the Salicitor General have advised that on the basis of the
information contained in your papers there i very litile or no reasonable prospect of
conviction and asccordingly they have each recommended against the institution of
criminal proceedings,

Your papers are returned herewith,”

On 12th March, 1983 the Ombudsman wrote to the Secretary of the Attorney-General's
[Department sayving:

= As in due course | will need 1o report 1o Parlinmens on this and other maners, 1 would
appreciate your considering whether you are prepared to provide me with copies of the
advice of the Crown Solicitor and the Solicitor-Cieneral on which you state your reply. If
vou are not prepared o provide me with copies, 1 would appreciate some [urther
amplification of your reasons.”

O 25 the March, 1985 the Ombudsman received a letter from the Department of the
Attormey-General sayving that the matters raised by him were being considered and that a
further reply would be forwarded to him as soon as possible. Follow-up calls were made by a
member of the Ombudeman's stafl o an officer of the Department of the Anorney-Gencral,
The Solicitor-Crenerals absence on leave was advanced as the reason for delays in
réesponding Lo the Ombudsmun’s ketter. Indieed, on 2dth April, 1985 the Acting Secretary of
th Anorney-General’s Department wrote to the Ombudsman saying that:

“The Attorney-Creneral wishes 1o have the benefit of the views of the Solicitor General on
vour reguest Tor access 1o the advice given in the above matter.

Unfortunately, the Solicitor-General s presently unavailable due 10 absence on leave
wntil 206k May, 1985, Further adviee will be forwarded 1o you is soon as possible after
that die.”

A further welephone follow-up by a member of the Ombudsman’s OfTice 1o a member of
siaff of the Attorney-General eliciied the mformation that the matter had not been attended
1o by the Solicnor-General since she returned rom leave because of pressure of work,

On 26th June, 1983 the Ombudsman wrote to the Secretary of the Attorney-General’s
Depuniment saving:

“We are now about to commence preparation of the Annual Report and | would
appreciate the mformation sought in my leiter of 12th March so that | can decide
whether 1o discuss the matter in the Annoal Beport.

I would apprecuite vour reply s soon as possithle.”

The Ombudsman, on 23rd July, 1985, wrote again wo the Antorney-General on both of these
matters. The letter was, inter alia, in these terms:

"1 note that in the first of the above-mentioned matters vou wroie to me on 9th May, [985
1o the effect, inteér alia, that vou wished 1o have the benefit of further advice leom the
Solicitor-Greneral on the gquestion of my request Tor reconsideration of your earlier
decision not to make available copies of advisings by Sentor Crown Law Officers in
relation to [the first] complaint.
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In the second above-mentioned matter, Mr W, I Rabinson, the Acting Secretary of
your Depariment, wrote to me on 22nd April, 1985 noting that you sashed 10 have the
benefitof the views of the Solicitor-General on my request for acoess te advices given by
the Crawn Solicitor and Solicitor-Ceneral which advices recommended against the
institution of crirminal proceedings against police olficers ‘on the basis that there & very
litthe or no reasonable prospect of conviction”,

In both letters, the absence on leave of the Soliciior-Gieneral was geven as the reason for
delay in response to my requests, The Solicitor-General, | gather, returned from leave
on Jith May, 1985, Indeed. in relation to the second complaint, Miss Pether of this
OHTice has hed conversations with dMr Miller of vour Pepartment about the delay, and
on 26th June, 1985, | wrote to Mr Haines, the Secretary of your Department, noting
tha, as | was about to commence preparation of my Annual Repont to Parliament, |
would appreciate the information sought in my better of 12th March in order that |
might decide whether 1o discuss the matter in the Annual Repart,

[ would not wish, of course, were there good reasons (with which hove not as vet been
acyuainted ) for vour stance on this issue not 1o be able 1o consider these reasons and, if
appropriate, modify my reference in the Annual Repon 1o this matter.

Your present stance on this issue and the present delays are making it difficul, if not
impossible, for me tocarry out my robe, D would be grateful for vour wrgent attention o
this matter in order that 1 may settle my reference to this matter in the Annual Report.”

On 13th August, 1945 the Ombudsman received o reply from the Attormey-General, He
indicated that:

=1 regret the delay in replying to you bat it has only been recently that the Solicitor-
Creneral has been able 1o provide me with her further advice on the Bsue of advisings
being made available 1o your Office. Having had the opportunity 1o review the matter, |
remain in agreement with the Solicitor-Ceneral that copies of advisings should no be
provided in these cases.

The present arrangemeot s that in respect of certain matiers the subject of
investipations by vour Office, advice & obiained from the Crown Solicitor and the
Solicitor-Cieneral as o whether prosecutions might be initinted. That advice is tendered
ter me in my capacity as First Law Officer of the Sate, charged with responsibility for
the administration of justice, and it secms Lo me Lhat the same procedures should obaain
% obtain in respect of other matters involving a decision 1o prosecute,

Il other similar matiers, | communecate my decision without disclosing the contents
of the advice on which the decision has been tuken., This practice is given recognition by
the Standing Orders of both the Legislative Assembly and the Legistnive Council. By
those Sianding Orders, papers relating to the adminisiration of justice are asked for
only by Address 1o the Governor,

Confidentiality is alwiys mauntained in respect of such matters by my Department. One
reason for this confidentiality is that sdvisings frequently involve the frank canvassing
of the credibility of witnesses and possible motives of complainants and those agains:
whom the commission of offences is alleged. Advisings frequently also go to the issucs
of the method of proof of Tacts relevant 10 the offence, and it would be undesirable if
that information was released when chargss are to be laid.

I a5 Anornev-General, and in my absence the Solcitor-General, bear responsibility for
the presentation of indictments and for the carriage of prosecations on indictment,
including the general fairness of the conduct of those prosecutions. I is nol possible for
the Office of the Solicitar-General 10 be involved in such matiers, save on the basis of
advising me as to matters affecting the administration of justice, in respect of which
confidentiality has always been maintained.

In the result, 1 agree with the Solicitor-General that if you are to be provided with
detailed advice as 1o possible prosecutions, some alternate procedure will have 1o be
devised 1o resolve disputes in these arens between vour Office and the Commussioner of
Police,™

These are not, in the Ombudsman’s view, matiers in which any dispute exists betwesn him and
the Commissioner. The Ombudsman hopes 1o have carly discussions with the Attorney-General inan
endenvour 1o see whelher some alternative procedure can be devised as foreshadowed in the last
paragraph of his letier
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134, Superintendent Ernie Shepard

Oin Mih Aogusy, 1983 Detective Superintendent Ernie Shepard, until then head of the Police
Internal Secunty Uni (15U was informed that he had been replaced by Detective Chigl
Superintendent Snape, A decision had previously been taken by the Police Boand and the Mimster for
Police to upgrade the rank of the top position in the L5.1. from Detective Superintendent to Detective
Chiel Supenintendent, and 1o advertise the position,

In the time Detective Superintendent Shepird held the position, public conlidence in the 1.5.U,
rose sharply, Detective Supenniendent Shepard had received absolutely no criticism about the manner
in which he conducied his role and his move from head of the Unit resulied in extensive modia
COMmmment,

Ernmic Shepard joined the Police Foree i 1950 and was stationed st Chitsswood until 1957, when
he decided to become a detective, Between 1957 and 1970, he was stationed at Redfern, Darlinghurst
and Chatswood, and i [0 moved to the S pecial Crime Squad (now Known s the Homicide Squad)
where e remained until 1974, For two and a hall of those Litter years he worked with the Abortion
SipuEd.

In May 1974 he was promoted 1o the rank of Detective Sergeant at Manly and Later 1o Divisional
Dietective Sergeant at Mona Vale, Tn 1978 he was transferred 1o Central Palice Station to head the
detectives there, He moved tothe Police Internal Affairs Branch in 1979, where he staved for two years,
belore becoming Detective Sergeiant First Class in charge of the Vice Squad in 1981, Although
promcted o the rank of Inspector in 1982, Shepard remaned with the Vice Squad until September
1984 when the posiion of hesd of the 151, was advertsed,

The position of head of the LS., ¢ uirin# the runk of Detective Supenintendent, was
advernsed in July 1984, Shepard was imterviewed by Commissioner Avery, Assistunt Commissioners
Perrin and Ross and Assistant Commissioner (Imernal Affairs), Bob Shepherd,

When he came to the L5.U., the Unit had a staffl complement of 10, which has since been
increased 1o 30, although not all positions are currently filled. Shepard continued in the role as head of
the LS., until being replaced in August of this year. Shepard now occupics the number two position in
the Unit. The Ombudsman, and his seconded police officers, have considerable respect for the way in
which Emie Shepard carned out his job.
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PFART 111
STATISTICAL SUMMARY OF COMPLAINTS UNDER OMBUDSMAN ACT
Ist Juby, 1984 1o J0ih June, 1985
KEY TO STATISTICAL CATEGORIES
Mo Jurisdiction
Mot Public Autliority” — private companies, individualk, eic.

“Conduct i of & class described in The Schedule™ — Section 12 (1) (a) — specifically excluded
from jurisdiction in Schedule attached to Ombudsman Act.

“Conduct or complaint ouwt of time™ = Section 12 {1)(b){e) (d) = action complained of ecourred
before commencement of Ombudsman Act, efc.

Dieclined
CGeneral discretion — Section 13 (4) (a),
(i} Mo prima facie evidence of wrong conduct
(u}  Premature complaing
(i) Other reason,

 Insufficient interest of complainant; vexatious or frivolous complaint; trivial subject matter;
wrading or commercial Tunclion; allernative means of redress, ete, — Section 13 (4] (b).

Loscal government authority where complainant has night of appeal or review — Section 13 (5],
Driscontinued
(1) Resolved to satisfaction of complainant
(2} Resolved partially
(3} Withdrawn by complainant
(4) No prima facie evidence of wrong conduct after preliminary enquiries
(3)  Other reason.
Mo Wrong Conduct
“No wrong conduct” as defined by Ombudsman Act,
Wrong Conduct
“Wrong conduct™ as defined by Ombudsman Act,
Further Explanation
A, Wrong Conduct Repons

i) Niawarra County Council — whilst iwo findings of wrong conduct were made, only one
repant was written., The report covered both cases,

{1}  MNorth West County Council — whilst three findings of wrong conduct were made, only
TW0 FEPOrs Wen: WTHLLEN ik ofe FEpOrt eovered twa cases,

{iii} Corrective Services Department — whilst thirty-five findings of wrong conduct were
made, only fifteen reports were wntten. { Four of those reports written covered more than
one case.



B. Complainis Discontinued afier Formal Investigation Commenced
i1} Councils 12
(n) Deparments 25

A total of thiny-seven ﬂﬂj‘lhinm were discontinued, e, categories (1) (2) (3) (5) after formal
notices of investigation were issued.

C. Police Department Complaints Investigated under the Ombudsman Act

Sinve July, 1984, the Office has received a vast number of complaints about traffic infringement
matters, The majority of these complaints are handled under the Ombudsman Act.

It should alse be noted that, of the fifty-four matters still under investigation, eight are being
investigated jointly under the Ombudsman Act and the Police Regulation { Allegations of Misconduct}
At
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PART IV
SUMMARY OF THE ANNUAL REPORT FOR 1984-85
OMBUDSMAN OF NEW SOUTH WALES

Raole of the Ombudsman

The Ombudsman is an independent statutory officer, responsible ultimately to Parliament, who
investigates complainis about New South Wales government departmenis, authoritics, local councils
and members of the police force. Findings of wrong conduct arne reporied 1o the Minister concerned
and, in more serious maners or where recommendations hive been ignored, reports are alse made to
Parliament. The status of the Ombudsman as an avenue of final reson for aggrieved citizens s
recognised in the Ombudsman Act,

The current office bearers are:

Ombudsman George Masterman, Q.C.

Deputy Ombudsman D Brian Jinks

Aszistant Ombudsman John Pinnock

Principal Investigation Officer Crordon Smith
Complaints received

In else vear ended 30th June, 1985 the following written complainis were received:

OMBUDSMAN ACT

Departments and suthorties I,550

{other than Corrective Services)

Local Councils [ ,059

Depariment of Corrective Serices 445

FOLICE REGULATION (ALLEGATIONS OF MISCONDUCT) ACT [,798

Cuetside jurisdiction 52
S.424

In addition, Interviewing Officers receive up to forty gencral ickephone enguiries and conduct
approximately eight interviews each dav,

Heporis to Ministers
A total of 130 reports of wrong conduct were made to Ministers during 1984-85. Of these, 83

related 1o complaints against government depariments and 47 to complainis against local councils,
Section 25 of the Act provides for consultation with Minisiers ahout Reparts made by the Office.

Reports to Parliament
Thineen reports to Parliament were made during the year, including reports on:
® The need to amend the secrecy provisions of the New South Wales Ombudsman Act
® Agtion by Svdney City Council concerning land at Circular Quay known as the Gateway site
® Problems with the Government Insurance Office

* Administrative procedures in the Traflic Branch of the Police Department.

Responses of Public Authorities to Ombudsman Investigations

The Ombudsman has jursdiction Lo investigate complaints abow the conduct of over 300
departments, authoritics and councils. Some authorities are very helpful and co-operate fully with
enguinies and investigations, while others are defensive or evasive and critical of Investigation Officers.
The Annual Report cites examples in each category,
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“Own Motion™ Investigations

The Ombudsman can investigate a matter of public interest on his own initiative without waiting
for a complaint to be received, Public interest matters that are reported in the media from time 1o time
become the subject of own mation investigations. The past yeir has seen the greatest number so far of
own molion enguiries by this OfMice, This accords with practice in other countries, particularly Sweden
from where the original Ombudsman concept comes.

Secrecy

Despate two reports to Pardiarment this vear, in addition to comments made in previous years, the
restrictive secrecy provisions of the Act continue to pose huge difficulties in providing information to
the public and the media about the activities of the Office. These difficulties have included an inability 1o
meet a request from the Attorney-General for information about allegations against police and the
inability 1o assist journalists by correcting or confirming media reports prior to publication, The
Ombudsman will persist in seeking amendments to the Act, along the lines already adopted in the
Commonwealth and Western Australia,

Royal Commission Ingquiries

Section 19 of the Ombudsman Act confers the powers of a Royal Commissioner on the
Ombudsman when making or holding imigirits. Forty-ane inguirics were held during the year, one of
which heard evidence from more than 50 witnesses, involving senous questions of alleged police
corruption, Two others involved 43 and 29 witnesses respectively

Sydney City Council — Brothels in Kings Cross and Darlinghurst

This issue has been closely followed by the Office since 1982, The failure of Council 1o carry out
recommendations made by the Ombuedsman in a prior investigation has been reported 1o Parliament.
The Annual Report monitors the progress of the Council in finally putting sorme of the Ombudsman’s
recommendations into effect.

Building Overshadowing Hyde Park — Final Developments

The Annual Repon notes that, had an investigation not been conducted into this matier, it is
almaost certain that the proposed 1all building would have been constructed pursuant o & void approval.
The Ombudsman’s recommendations led to the ssues being deceded by a Court,

Forensic Laboratories

Solicitors for Mr Michael and Mrs Lindy Chamberlain complained about the procedures of the
Division of Forensic Medicine of the Mew South Wiles Department of Health. The investigation found
that the failure of the Department to retain test plates or shdes of the biood suain tests carried out by the
MNew South Wales Forensic Labaratory in respect of the Chamberlain case wis unreasomible and that
the failure of the laboratery 1o retain the test shides or make photographs of them prejudiced the defence
and made it more difficult for the Coun to ascertain the relevant facts relating to the blood samples.
Recommendations made by the Ombudsmian have been adopted by the Department.

Misleading Advertising by Government Auihorifies

As @ result of an investigation into Landeom, the Minisier Tor Consemer Affairs advised that he
would be secking Cabanet approvalin late 1984 10 a Fair Truding Act which would provide citizens with
similar legal protection against government authorities that exisis against private corporations. The
Annual Repont notes this has not vet been introduced: the Ombudsman will continee 10 monitor
progress.

Adopticn of COverseas Children

A number of single women wishing 10 adopt children from overseas have complained 1o the
Ombudsman about alleged delays by the Depaniment of Youth and Community Services in making a
decision on their apphications, One woman who applied in 1952 15 21l waiting for the Department 10
inform her of the outeome ol her application. Other complaints about delays inclwde one from a
marricd couple facing a wait of up to iwo years belore intitial assessment is commenced, Investigations
are continuing.
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The Registry of Births, Deaths and Marriages

A spate of complaints from people within and outside New South Wales has led 10 an
investigiion concerming the alleged fallure of the Regisirv o establish and maintain effective
procedures for the tracing of documents in the system and alleped delays in the provision of certificanes,
Dielays of up 1o 12 weeks hove been experienced. The investigation is continuing.

Sviney Rocks Area: High Buildings

A complaint was received about the adverse affect of the Grosvenor Place development in
Syvdney which, if construction continues as planned, will be the largest office building in the southern
hemispherce. The building was approved by the Sydney Cove Redevelopment Authonty. Advice given
by counsel during an investigation concluded that because the Authorty had not obtained an

:nvironmental Impact Statement nor otherwise complied with the provisions of Section 112 of the
Environmental Planning and Assessment Act, Grosvenor Place is proceeding in breach of the Act. The
issue has even more significance for other sites in the Rocks area. The reil issue s whether the public
and the Bepartment of Environment and Planning should have asay in the development of this historic
ared,

Disconnection of Electricity as a Means of Debt Recovery

The Annual Report cites three examples of the threatened or actual disconnection of electricity
0 pul pressure on pecple vo pay Tor other Kinds of services, such as maintenance. County Councils are
obliged 10 use disconnection fairly. and not as a means of coercion of intimidation,

Councils and the Dog Act

Local councils have the primary responsibility for enforcement of the provisions of the Dog Act.
The Office is considening a complaint about the extent to which a local council is obliged 1o enforce
these provisions,

Dirups in Gaols

The 1984 Annual Report described the investigation of drug distribution in a major Sydney
metropolitan gaol, Following this investigation, the Minister for Comective Services wrote to the
Crmbusdsman in Apnlthis vear annoucing approval for the formation of the Internal Investigation Unit,
whose primary function is to investigate and report on drug-related matiers,

Protecting Prisoners Who Have Given Information

Where a prisoner ks an strict protection because of giving information to the authorities, his or
her transfer from one gaol to another raises a number of problems, As a result of an investigation
regarding the transfer of a particularly “sensitive” prisoner. new procedures have been implemented
throughout the prison system which provide greater security and proper consultation before a decision
b trunsfer is taken.

Death of a Drug Detection Dog

The Annual Repon describes the death by poisoning at Long Bay Gaol of Jupiter, a drug
detection dog, and the subsequent failure of the police 1o investigate the incident.

Bogdan Ostaszewski Case

Mr Ostaszewski, a Polish migrant from Wollongong, has been in a coma for seventeen months
following an incident when he was evicted from his lodgings and conveyed by police 10 the cells at
Wollongong Police Station where he was found to be unconcious eleven hours later. On his admission
1o hospital vanous injurics were observed. The Ombudsman received complainis about the conduct of
police and, in investigating the matter, he engaged the services of an independent expert, neuralogical
surgeon Mr Michael Fearnside. The Ombuedsman’s investigation is almost complete.

Summaries of Some Case Nodes from the 1984-85 Annoal Report

® Twenty=seven colour transparencies loancd 1o the Australian Museum were lost in the post.
The owner complained about the loss and the Museum’s failure 1o reply to correspondence
enguiring after them. When the Muscum could find no proof that the transparencies had
been posted, it paid compensation of $2,700.
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A private bus service operator in Parkes complained aboui the manner in which the
Department of Education dealt with his tender for a school bus service. The tender was
initially accepied in writing by the Department. However, the artment later accepied
another tender. Upon the Ombudsman's recommendation, the complainant was paid $ 140,000
N coOmpensation,

The Maritime Services Board took six years (o deal with a complaint from a tenant in the
Rocks arca of Sydney about dampness and cracks in the walls of a house, Some minor
lastering work was done, but the complainant did not consider the repairs (o be satislactory.
‘he investigation uncovered inordinate delay, failure to make decisions and carry them out,
and failure to properly inform the complainant of the situation.

A PhD Student at the University of New England complained that has thesis had remained
uniouched for five months in the cupboard of the person responsible for arranging o have it
marked. MNew procedures for the submission and examination of PhI} theses were
recommended.

Randwick Municipal Council was asked by a resident to stop noise from a car wash owned
and operated by an alderman on the Council. Council inspections had shown that the car
wash did not comply with set conditions, but Council neither enforced the conditions nor
penalised the proprietor. Council eventually ook proceedings against the owner, who was
fined by the Court.

A complainant sought assistance from the Ombudsman when, through no fault of his own,
his $70 traffic ticket grew into a $268 fine. As a result of an investigation, the Secretary of the
Police Department agreed to acoept payment of 570 and to apply 1o the Attorney-General for
annulment of the Court penaliy

Two police officers, apparently carrying coais under their arms, were seen lale at night
walking from a nearby lane to a police car. The property was placed in the police car and they
drove off. A witness complained about the incident and eventually the comstables, who
admitted the thefi, were charged, fined and dismissed from the Police Force,
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Cast Ma

AUSTRALIAN MUSEUM

Lost colour transparencies

Mr P submitted twenty-seven colour transparencies of Australian insects to the Australian
Museum for publication in the magazine Australiarr Natural History, Aller examination by the editor
of the magazine, the photographs were apparently posted by certified mail back to Mr F They were
never recerved; it appears that they were lost in the post. Mr P complained to this Office about the loss of
the transparencics and the Museum's failure 1o reply to correspondence enguiring after them.

The Muscum could find no proof that the transparencics had been posted, and so the Board of
Trustees, on the recommendation of the Deputy Director of the Museum, approved a payment of
S2,700 to Mr P to compensate him for the loss.

Casg Mo 2
DEPARTMENT OF EDUCATION
Incorrect advice about donation of books

Mr E complained that he had been treated unfairly by the Depariment of Education when he
had tried 1o donate some books.

Mr E had followsd the instructions given Lo him by one of the Department’s afficers, and had
sixty-one copies of the book delivered to the prescribed address. Some months passed without an
acknowledgement from the Department of receipt of the books. Mr E contacted the Depariment 1o
make sure that the books had been received.,

Several weeks later, Mr E received a letter from the Director of Education for the region to
which he had donated the books explaining that Mr F had not followed the “normal practice in regard
1o donations™, The books were (o be returned to Mr E, who would have to make a personal approach 1o
the principals of sixty-one secondary schools in the region.

An exchange of correspondence resulted, but the Department held 1o the view that the books
would have to be returned to Mr E for him to distribute them personally.

On receipt of Mr E's complaint, this Office commenced preliminary enguiries with the
Department, Mr Swan, the then Director-General of Education, replied:

“Thank you very much for drawing this matter to my attention. Whilst appreciating the
reasons for my officers’ actions, it is very clear that Mr F was misinformed as to the
Department’s requirements and that acting on that advice he incurred expenditure which,
from his comrespondence, he could perhaps ill afford.

Under the circumstances, | would be pleased 1o reimburse Mr F for the expenditure incurred
by him subject to presentation of some evidence of payment for the books. Please extend to
Mr F my apologies and ask him to contact the Secretary of the Department, Mr V. Delaney,
to make the necessary arrangements,”

It had previously been brought to Mr Swan's attention that the Ombudsman considered it
inappropriate for the Department to ask this Office to convey its apologies, This view was reiterated in
this case.

The Department contacted Mr F and asked him to meet the Department’s Assistant Secretary,
Administration. At that meeting, a formal apology was conveyed and arrangements were made for Mr
E to be reimbursed for the costs be incurred in making his donation.
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Casge Mo 3

Tendering procedures for a school bus rowle

Mr H operates a privaie bus service in Parkes. He complained to the Ombudsman about the
minner in which the Department of Education had dealt with his tender for a school bus service.

The Department of Education had decided that a second bus service should be established on
the Eugowra to Forbes school bus roote. The Department of Motor Transport took the view that,
where there was an extension of school services, tenders should first be called from existing authorised
bus operators in the area. Il a satisfactory agreement could not be reached with these operators, the
Department ol Education sought the Department of Motor Transport's permission to advertise a
public tender. There were two authorised operators in the area, the complainant and one other (who will
be referred 1o as Mr & Mrs A),

Previous lemporary arrangements and discussions showed that the son of Mr & Mrs A would
act on their behalf in the tendering for and running of the bus service. Both the complainant and Mr A,
(junior) submitted tenders. The complainant’s tender was the lower and written approval was given for
its BCceplance.

Mrs A {senior) telephoned the Regional Office and learned that the complainant’s tender had
been accepted. She then said that the tender submitted by her son did not reflect the wishes of her
husband or herself, the authorised operators for the area. The Department decided that Mr & Mrs A,
should be allowed to submit a tender. At this time the complainant u?hnn&d the Department and was
infermed of the latter decision. He objected, and asked to submit a fresh tender. His request was refused.

Mr & Mrs A. submitted a tender lower than the complainant’s, and theirs was accepted,

The complainant then went to his member of Parliament, As i result, the contract was cancelled
and fresh tenders were called. The A.s” tender was again the lowest and was again accepted.

It was found that Mrs A.% assertion that her son's tender did not reflect the wishes of her
husband or hersell was irrelevant to the tendering procedure. To allow tenders to be submitted by the
son and then by the parents was effectively to accept two tenders from the same party. In addition. of
course, the A% were al an advantage, through knowing the value of their sons tender and the fact that it
had been unsuccessiul.

The Ombudsman took the view that it was not proper or equitable for the Department to acespt
the tender from Mr & Mrs A. The original acceptance of tl!:cmnpiahum's tender was valid, and should
have been allowed to stand, despite the approach from Mrs A, The calling of fresh tenders provided
insulficient recompense to the complainant.

Had approval to accept the complainant’s tender not been rescinded, the resulting contract
would have been for an unlimited term. The run would have been saleable, with the consent of the
Department, at a significant price. On that basis, the Ombudsman recommended that the complidnant
should be compensated by an ex gratia payment of 510,000,

The Director-General of Education later advised that $10,000 had been paid 1o the complainant
in settlement af his claims,

Case No 4
ENERGY AUTHORITY OF NEW SOUTH WALES
Tree-Trimming Guidelines
Trees which overhang powerlines can be a safety hazard, and at times have even been the cause

of bushfires. A complaint received [rom a tree-lover in Grafton demonstrated the sensitivity and
complexity of the issues involved where safety factors and aesthetic considerations are in conflict.
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Statewide energy policies are formulated by the Energy Authonty of Mew South Wales, At a
loca] bevel, the delivery of electricity and the maintenance of powerlings are the responsibility of county
councils. Enviromental factors are the concern of the Department of Environment and Planning, and
at a local level, municipal and city councils. Areas of histonical signilicance are also subject to scruting
by the Heritage Council of New South Wales. In addition, groups of citizens and rural newspapers ofien
have strong views about loeal issues. All these [actors were present in a controversy about tree trimming
in Grafton.

In Cretober 1983 the Energy Authority issued a booklet entitled Tree-Trimuing and Planting
near Power Limes — Guidelines for Electricity Supply and Loval Govermmment Authorities. The
guidelines concerned Regulation 38 of the Overhead Line Construction and Maintenance Regulations,
under the Electricity Act. The Northern Rivers County Council received the puidelines, and in 1984
decided to arrange tree-trimming in accordance with them.

Cirafton is famous for jacaranda trees. 18 citizens are proud of the ¢itys trees, and are sensitive to
any threat te them. The Northern Rivers County Council, realising the issuc wiss asensitive one, held a
demonstration outside its Office to show what effect a strict interpretation of the guidelines would have
on the large and famous Cunningham Fig tree there, The diagram shows the minimum clearance
recommended in the Guidelines. The Northern Rivers County Council claimed it always intended 10
negotiate with local councils about the clearance levels appropriate to historic trecs. However, an article
which sppeared in a local paper gave the impression that the clearance level woukd be uniformly
applied, disfiguring many of Grafton's trees. Enviromentallyconscious citizens, including one who
complained 1o the Ombudsman, were alarmed, as were some members of the Grafton City Council; a
photograph showed the Deputy Mayor on her knees before a partly=lopped tree.

By October 1984 a full-blown local controversy was underway, In November 1984, demon-
strators interrupted the lopping of trecs, and an anti-lopping demonstration was held under the
Cunningham Fig tree,

On 20 November 1984 the Minisier for Planning and Environment issued an order under
Section 136 of the Heritage Act to prevent any lopping in Grafton for 28 days. A notice of a dispute
between the Grafton City Council and the Norihern Rivers County Council led to the appointment ofa
mediator by the Minister for Local Government
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On 17 November the two Councils reached an agreement as a result of the conference arranged
by the Minister [or Local Government. In essence, they agreed that, once the Heritage Order was lifted,
some trimming could proceed, but that alternatives could be considered in the case of significant trees.
The City Coungil would refrain from planting trees under powerlines. The Heritage Order could be
lifted on 7 December 1984, Given the strength of fecling in Grafion, and the different viewpoints of the
two councils, this agreement was a satisfactory one,

As Lo the policy issues involved, the Energy Authority of New South Wales told the Office of the
Ombudsman that the guidelings are under review. One option being considered is the adoption of two
different standards of trimming, one for high-risk bushfire areas, and another for low-risk urban areas

such as Grafton.

Case No 5§
GOSFORD DISTRICT HOSPITAL
The qualifications of Dir 5,

Dr 5., and ear, nose and throat specialist, complained that the Board of Directors of Gosford
District Hospital had failed to consider various applications by him for appointment as a Visiting
Medical Practitioner in a fair and unbiased manner. Such an appointment would have given Dir 5. the
right to treat his own patients in Goslord Hospital.

Over a period of five years, the complainant made three applications for appointment as a
Visiting Medical Pracititioner at the Hospital and sought reconsideration of those applications en two
occasions. Each application was refused.

While the complainant practised in Gosford, he was outspoken about certain practices adopted
by local doctors, notably that pensioners were allegedly being coerced into joining private medical
funds; this placed him in conflict with many of his local colleagues. The complainant alleged that his
applications for visiting rights 1o the hospital were refused on the basis of that conflict, rather than on
proper criteria.

In the course of investigating this complaint, the circumstances surrounding each of the
complanant’s applications were closely examined, The course of events following the complainant's
application in November 1980 was of particular concern. Of the cight references supporting the
complainant’s application of November 1980, seven were excellent and one mediocre, The mediocre
reference was not from an ENT surgeon and did not cast doubt on clinical compeience, The
cemplainant had been told that if he could show that he had fostered the confidence of a body of
referring doctors, he would have a better chance, (The complainant had been previousty advised that
lack of such confidence was one of the reasons for an earlier refusal to appoint.) As a result, 26 letters of
suppon for the complainant were received from local practitioners, It was clear that by this stage he had
complied with all requests made of him, and had acquired impressive references,

The Medical Superintendent took it upon himsell to seek comment from specialist anwesthetists,
The comments were adverse 1o the complainant’s application. The complainant was not made aware of
these adverse reports prior to the decision, nor given the opportunity to answer the criticism,

When the names of referees are given to support an application, an applicant is clearly indicating
that he agrees that such people may be contacted, and that he must suffer :ﬁe consequences of any of
their comments. However, when a Committee member goes beyond these referees and seeks comment
from others, and such comment is derogatory, the Ombudsman believes that such derogatory
statemenits (suitably made anonymous) should be made known to the applicant, and the applicant given
the opportunity to rebut them. This applied especially to the complainant’s case: it was obvious that
there was considerable ill-feeling againsi the complainant among some members of the local profession,
for reasons totally diverced from the applications in question.
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The then Secretary of the Department of Health made the following comment on the
complainant’s case:

“The position is that the Hospital made decisions on the facts and rejected all three
applications. There is no direct evidence of unfairness by the Hospital Board in its assessment
of his applicanon. However, given the benefil of hindsight and the lkely inferences to e
drawn from the facts and circumstanoces, | tend to the view that the Hospital did make an
crror of judgement in relving as it did tedly on the advice given 1o it by the Medical
Advisory Board which did not provide for an independent assessment of Dr 5.% clinical
compentency by an ENT specialist ., .~

A lurther factor which should have prompted the Board 1o seek an independent assessment of
the complainant was the illogical conflict of evidence as to clinical competency. Seven referees (five
being ENT Surgeons) had commented in glowing terms about the complainant’s competence, This is
what one would expect from a surgeon possessing such qualifications. On the other hand, four local
anaesthetists had contended that the complainant was incompetent. These two sets of views cannot be
logically reconciled, One possible view that the Board should have been alert 1o was that the opinion of
local anacsihetists may have been coloured by local, extrancous issucs.

The Deputy Ombudsman [ound the conduct of the Hospital Board to be wrong in terms of the
Ombudsman Act, in that it repeatedly relied upon the advice of the recommending committee
concerning the complainant’s applications for appointment, in circumstances where it was un-
reasonable Lo do so. The Board should have sought an independent assessment of the complainant’s

clinical competence,

It was recommended that, should the complainant apply for appointment to another hospatal,
the Department of Health request the Board of Directors of the hospital concerned to seek an
independent assessment of the complainant’s clinickl competence. Subseguent Lo the investigation of
ﬁiﬁ miatler, the complainant was appointed as a Visiting Medical Practitioner to Port Macquaric

oapital.

Sections 330 to 33P of the Public Hospitaks Act provide for a right of appeal 1o the Minister lor
Health where an application for re-=appointment as a Visiting Medical Practitioner is declined or made
subject of conditions, or an existing appointment is suspended or terminated. The appeal can be
determined by the Minister, or he may decide 10 appoint a Committes of Beview 10 determine the
appeal. There is not right of appeal in respect of intial apphcations for appointment.

The Deputy Ombudsman recommended that the Public Hospitals Act be amended to provide
for a statutory right of appeal in the cases of refusal 1o approve initial applications for appointment as
Visiting Medical Practitioners, Such right should be similar to that provided in sections 330 1o 33P of
the Public Hospitals Act.

As o result of this recommendation, the Minister for Health asked the Department of Health 1o
review this question and 1o consult with the Ombudsman and the Australian Medical Association on
the 1ssues involved and the practicality of introducing some changes to the existing principles. The
Department has referred the matter to the AMA and 15 awaiting the Association's response.

Cast Ma b
DEFARTMENT OF HEALTH
Alleged Harassment

Mrs 1., a dispensary assistant emploved by the Prison Medwal Service, first complained 1o this
Office in December 1983 about the dispensing of drugs within the Prison Medical Service by
unauthonsed persons. Mrs J, was concerned that nurses employed by the Service were being allowed 1o
dispense pharmaceulicals without proper supervision by a pharmacist, In particular, Mrs J. suggested
that this practice eccurred duning strikes by custodial officers, when the responsibility lor dispensing
drugs was lefl entirely 1o nursing staff; this included the dispensing of medication for prisoners held in
the cells at the then Central Court of Petty Sessions.
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In response Lo preliminary enguines from this Office, the Secretary of the Depariment of Health
outlined numerous practical difficultees facing nursing stafl of the Prison Medical Service; for example,
since prisoners were locked in their cells during sirikes by custodial officers, nurses had to 1ake
medication to the prisoners, rather than have prisoners come to the chinic. In no case was medication
dispensed without the authority of a medical practitioner. In the light of this information, the
Ombudsman discontinued enguiries, on the basis that there was no prima facie evidence of wrong
conduet,

In July 1984 Mrs J. again wroie to this Office, after receiving a letter from the Prison Medical
Service in the following 1erms;

“Due o the change of your industrial classification from 40 hours per week 1o 35 hours per
week an overpayment of 31148.35 has occurned.

I regret that this situation has occurred and the details of the situation was discussed with you
and the Administrative Odficer on 4th June 1984,

What basically occurred is that when your classification was changed to a 35 hour week the
Health Depariment Industrial Division arranged for the computer service to change its base
data and the hours did not change in your employes computer [le.

Therefore the overpayment occurred over 13 pay periods.
It is necessary under audit requirements that all overpayments must be recovered,
I would therefore ke you 1o indicate an agreeable method 1o repay the debt,™

Such a matter appeared to involve the conduct of a public authority relating to matters affecting
a person as an officer or emplovee. Such complaints are outside the jurisdiction of the Ombudsman by
reason of Clause |3 b) of the Schedule | 1w the Ombudsman Act. Mrs J. went on o complain that she
believed she was being victimised because of her previous complaint 1o this Qffice. She maintained that
stafl emploved at the Parramatta Gaol pharmacy under the same classification as her own were
continuing to work and be paid for a 40 hour week.

This aspect of the complaint was within the jurisdictionof the Ombudsman, who regards
campluints of victimisation, harassment or intimidation of complainants most seriously. Accordingly,
preliminary enguiries were commencaed with the Department of Health, The enguiries revealed the
following information:

=1, In late 1983 the Industrial Relation Division of the Depaniment of Health updated the
computer payroll svstem. In the course of this task it was discovered that dispensary
assistants were required to work a 35 hour week rather than a 40 hour week.

2. In December 1983 the computer payroll data were adjusted 1o reflect the fact that a
full-time employes wos required Lo work only 35 howrs per week, The salaries personncl of
the Prison Medical Service failed to make this adjustment in the case of Mrs 1.

3. Mrs ). continued to be paid for a 40 hour week until May 19584, until the mistake was
discoverad resulting in the overpayment referred 1o,

4. Aninspection of attendance books by inspectors of the Southern Metropolitan Regional
Office on 6 September 1984 confirmed that Mrs 1. had in fact worked a 35 hour week,

5. No dupensary assistans were employved at Parramaitta Goal pharmacy, contrary 1o the
belief of Mrs J. At Cumberland Hospital (formerdy Parramanta Psychiatric Centre) the
siluation was the same; that is, employees were working 35 hours per week, but their
salaries were paid on the basis of 4 40 hour week until December 1983, when the computer
payroll data were amended.™

The preliminary enquiries failed to reveal any evidence of victimisation or discriminatory
treatment of Mrs 1. by her emplover as a result of her previous complaint. Accordingly, enguiries were
discontinued,



7

Case Mo 7
HOUSING COMMISSION OF NSW

Failure to rectify seepage problem

A complaint was made by Mrs L., atenant of a house in the northern metropolitan area, that for
four years the occupants had had a continuous problem with water seeping up through the floor it
places on the ground level. Mrs L. said that water seeped in every lime il raaned, and that, shortly before
writing tes the Ombudsman, she had had w cancel the family’s holiday because, in her words, =1t was
necessary for someone (o be here (o continually mop up the water™, The complainant had approsched
the Housing Commission on several occasions, and Commission stafl had dug up the vard and Lnd
pipes in an altempl to rectily the problem, but without success, Commission officers had returned when
Mrs L. notified them that water seepage was continuing: in fact, she had been 1old o ring the
Commission every time it raned, “to remind them™. In her letter of complaint 1o the Ombudsmin Mrs
L. wrote, “All 1 want is the secpage stopped and the inconvenience 1o me in mopping, having o stay
home (from work), and lifting the new carpet out of the way af the wet towels and water™.

The Housing Commission reported to this Office that water penetration had been a probiem in
some units in the group of town houses, of which Mrs L' was one, since soon after they wene
completed, because the wnits were located on a rocky elevated sate, making effective dramage difficult;
extensive efforts by Commission technical officers had failed 1o prevent seepage from rocks behind the
dwellings entering some of the houses,

The Housing Commission said thit the advice given 1o Mrs L. 1o contact the Commission when
MOESTIRE Was COMINg in was not, as she claimed, o remind them; rather, with o problem of this kind, it
was only possible dunng and immedintely after periods of rain to establish the source of seepage, or Lo
check whether previous effons to rectify the situation had been effective.

The Commission™ repart went on (o siy;

“Since receapt of your enguiry, arrangements for further investigation have been made, and
whatever remedial action is considered appropriate will be taken, In the meantime, [ can only
apilogise for the inconvenience Mrs L. is suffering and (or the wnavoidable delay in linding a
permanent solution to the problem,”™

This information was sent to Mrs L., who wrote to say that she was optimastic that the preblem
worild be rectified. However, two days alter s wrote thae ketter, the mose torrentiad rains in thirty vears
hit the Svdniey area. Mrs L. rang the Ombudsman’s investigation officer handling her complaimi 1o sav
the house was Nooding again, The officer immediately requested a report on the current position from
the Housing Commission. The Commission fater said that internal seepage under the house had been
rectified, that external work was progressing, and that drains and concrete paving would be completed
shorily

Soon after that report, Mrs L. wrote:

[ can happily state that all work has been completed. all we now need s rain 1o see il i will
work., 1 thank you most sincerely for your assistance.

Ag;lin. two days after Mrs L. wrote this bener, an exceedingly heavy downpour hit the
metropolitan area, The Ombudsman’s investigation officer, being about 1o Ninalise the Tle, rang the
complainant 1o see how the works had stood up to the rain, Mrs L. reported that everything was
phsolutely satifactony, and that there had been no more flooding. In this instance the Housing
Commission responded positively to initial enguiries, and did all it could to rectify the problem which
prompied the complaint. The complaim wmnﬁ':cn'l'urr.' considered 1o be resolved,

Case No 8
DEPARTMENT OF INDUSTRIAL RELATIONS
Delay in processing Theatrical Apent’s Licence

Mr H, compluined about delay in processing his application [or @ Theatrical Agents Licence.
Mr H. lodged his apphication with the Department of Industrial Belations and paid the reguined S4i fec
ofn 18th April, 1983, He received no acknowledgement from the Department until six months later,
when an inspection of his residence was carried out by an officer from the Department

Preliminary enguiries were made by this Office with the Under Secretary of the Depariment. He
claimed that the main reason for the delay was a shorage of staff a1 the Lismore District Inspectorate.
Mr H.'s application had been referred to that office for investigation.



A formal investigation was then begun, and showed that the Department did not noufy Mre H, a1
any lime 4% lo;

1. The receipt of his application by the Depanment, and the procedures normally followed
in its processing;

2. The possible delay in the processing of his application as a resull of staffing problems an
the Deparimnent’s Lismore Office; and

3. The delay that did in fact result because of the staffing problems at Lismore.
The following practices of the Department were found to be wrong and unreasonable:
a The failure of the Department to acknowledee receipt of applications;

b The failure of the Department o mform Mr H. of the delay in its processing of his
application; and,

¢ The failure of the Depanment to provide reasons for such delay,

The Deputy Ombudsman recommended that the Department institute an administrative
procedure whereby applicants for such licences were notified by the Depariment of its receipt of their
applications, He further recommended that, where there was a delay in the processing of an application,
the applicant be notified of the delay and the reasons for i,

Following the Depury Ombudsman’s rjg-pn:rn and recommendations, the Depaniment im-
plemenied a new procedure. Applicants are notified of receipt of their applications by way of a letter,
which alse gives details of the procedures 1o be followed by the Depaniment in determining their
suitability to hold such a licence, and the time for reaching a decision. The letter also gives a telephone
number for enquiries about the progress of applications.

CasE Mo 9
MARITIME SERYICES BOARD

Delay in carrying out repairs to a house

Mrs M, was a long-term tenant of a house in Kent Street, Miller’s Poant. This was one of several
properties for which the Einrilimﬁ' Services Board was responsible wntil October, 1982, when a number
of huildings in the Observatory Hill Resumed Area were transferred to the Housing Commission. Mrs
M. complained to this Office in late 1983 that the Board had failed 1o carry oul repairs 1o her house. She
alleged that since 1976 she had been complaining about a damp problem in the house and about cracks
in o number of walls. In July, 1976 she wrate 1o the Board 1o say that the walls in one of the upstairs
hedrooms were cracking and in need of repair,

Investigation revealsd that the Board's file on this matter had been shuttled back and forth
between seven of the Board's officers from the tume Mrs M. wrote to them in July, 1976 until December,
1974, The Board did not write to Mrs M. about the cracked walls during this two and a half vear period,
and no action was taken to repair the cracks until the middle of 1979. After an inspection in December,
1974, the Board’s Building Inspector submitted a report onwork 1o be done to the property, The repornt
stated that the northern side wall of the property showed cracks in the first floor bedroom and that a gap
in the wall adjacent to the stairs indicated that the foundations may be resettling. The Inspector’s report
went on (o say that "no further maimtenance was required at this stage™ and included o notation that his
report should be “attached to the mainenance and repair file and returned 1o the Sub-Branch™ A
request was made on the fike that papers be resubmitted “for further information report” in June, 1979

six months later.

In July, 1979 a “job sheet™ was issued for repairs to be done to the cracks in the bedroom wall,
The Board's repairmen made an attempl Lo repair the cracks in the upstairs bedroom by plastering over
the existing cracks. This was the first action taken since Mrs M. had complained exactly three years
carlier. Mrs M. was convinced that the plastering work done was nod adequate, as the cracks were sull
visible, She did not agree to having the Boards paint over this work until the cracks had been
repaired satisfactonly. Three months later, in Ef.p::mhr.r. 1979, another building survey report was
made by the Board’s Building Inspector. This stated in pan:
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“Major repairs will be reguired in the near future, The north side wall to the structure has
dropped considerably, causing cracks in the external brick work and the inmternal plasier
walls, It would appear that the foundation supporting this wall is subsiding and the tenamt
reporis thal the cracks are slowly becoming worss, Continued subsidence has cavsed cracks
to reappear. Please attach papers to survey file and return to this Sub-Branch.”

In December, 1979 the Board™s Architect reporied on the north wall subsidence of the house. In
February, 1980 a report on behall of the Design Engineer recommended that the walls be propped 1o
control movement. Mrs M. recerved no further information [rem the Board about the cracking in the
walls, and in Movemnber, [981 she wrotea letter directly to the Secretory of the Board, At this juneture
the Secretary requesied on urgent report from his stadl, and on Sth Januwary, 1982 Mrs M. received o
letter stating:

“It 15 advised that the Board proposes carrying out work involving the shorimg of external
wall, the internal plastering and painting carly in 1982,

Nothing happened. In the middle of September, 1962 Mrs M. wrote again to the Board, asking
why no work hadlﬁa:n done and stating that she would contact the Health Department. A few days
later, the Board’s workmen came to the property and carried out external shonng of the northern wall
to prevent further eracking of internal walls. This involved placing a lurge timber construction between
that house and the adjacent house. Repair of internal oracks and paimting of the wall was not done, It
wais just over six years from the time of the initial complaint about cracks that this work was done.

Some minor plastering work had been performed n interim, but Mrs M. did not eonsider the
repairs to be satisfactory

Concurrently with the complaint about cracked walls first made in 1976, Mrs M. had
complained abuul.dymnpnm problems, Inspectors from the Board had come (o inspect the dampness
problem in the bathroom, the backyard and the lounpge room. They had found that the ground was very
damp. The joists under the floor in the lounge room were inspected and were found to be in sound
condition. In February, 1950 the drains snd sump in the property were cleancd tnoan attempt (o prevent
fleoding of the bathroom fMeor and o end dumpness under the house. This action has taken four years
after Mrs M.% initial complaint about that problem,

This Office’ investigation of Mirs M.% compliint uncovered inordinate delay, failure 1o make
decisions and carry them out, and failure to properly inflorm the complainant of the sitiuation.

Oine comment on the Board's (ile stated:

“Residentials in the Rocks were very old and poorly designed. Poor drainage, umlt:lﬂm:lr
ventilation, damp prevention and old style materials all creaied buildings requiring
expensive care. These buildings needed mapor renovations 10 bring them to a comfonable
standard, Maintenance of the O.H. R, A. buildings (which were handed over to the Housing
Commission in October 1962) hud always been funded from Consoldated Revenue, and the
annual allocations had been only sufficient for running repairs and not for major
I':TID"rntLl:II'L'i.

Mo explanation of this was put to Mrs M. She retained the impression that the Board simply did
not have any interest in the situation which she hod browght (o its attention. The then President of the
Roard stated that the repairs required were of comparatively low priority, that the structural problems
did not constitute a danger, but where of an acsthetic nature; that the dwelling was quite comforiable
and habitable; and that, in any event, the house wis low cost accommodation, In the view of this Offece,
these considerations did not justify the admimistratve meflficiencies in the Boards handling of the
manier.

A of wrong administrative conduct was made about the Board's actions, on the grounds
that i1 Tailed to communicate wath the complamant: that it Tailed to carry out repairs within a reasonable
time, when it considered the repairs necessary and had indicated that they would be done; and that it
fatbed to investigate the delay in carrying cut the repairs. This CiTice takes the view that, when a public
guthority 15 acting as landlord, the same basic rﬁpnnsihl'ttiﬁ and obligations should apply to that
authority in its dealings with properties and tenants as apply Lo landiords in the free market, Tt should
nat allow a maintenance matier to drag on, wnresolved, for years,
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The recommendations made in the report of the investigation included no specific recom-
mendations about Mes M.s property, as the responsibility for it had by then passed to the Housing
Commission. However, it was recommended that repair requests be acknowledged in writing within
thirty davs: thin an indication be given of when an inspection might take place; that within thirty days
after the inspection a letter be written o the person to inform them of the results and, il work were
scheduled, 1o indicate approximately when it might be carried out; that, when repairs or maintenance
work had been scheduled and the tenant notified, the work be done at the tme stipalated: thit the
Board implement procedures to monitor any delay in inspection and subsequent repair work 1o
properties, (o enable it 1o notifly tenants; and that the Board write to Mrs M., 10 apologise for its failure
1o satisfactorily carry out the repairs (o her premises and 10 advise her of the reasons for the delay. The
Board immediately wrote to Mrs M. in those terms. The Board also instituted full procedures for
recording and monitoring the progress of repair requests, and for keeping the tenant informed of the
siluarion,

Casp Mo [0
PUBLIC ACCOUNTANTS REGISTRATION BOARD
Removal of accountant’s name from the register

Mr M. was regestered as a public accountamt from 1973 until the beginning of 1983, He made a
complaint 1o this Office when he found that his name had been removed from the register afier his
application form and cheque were not received by the Public Accountants Registration Board. Every
public accountant has 1o pay a roll fee before st January each year. Mr M. maintained that he had
posted his application form and cheque at the beginning of December and had expected his
reregistration o go ahead as o matter of course, although he had not reguested a receipt from the
Board, After his name was removed from the register, he was obliged 10 return his registration
certificate within fourteen days. This OiTice took the view that the Board should have sent a reminder
notice or made a telephone check before cancelling the professional accreditation cerificate of an
accountant who had been practising for a decade.

I'he report of wrong conduct found that i was unfair and unreasonable that the Certilicate of
Registration laer issued 1o Mr M. gave hisdate of registration as 27th May, 1983, cven though that was
in accordance with the law, as it stood. The report recommended that urgent steps be taken to introduce
2 serics of amendments 1o the Act; these hid already been proposed by the Board 1o the Attomey

sgneral,

M M. !.‘J.I'rliﬁl.'ulc was loter noted, “First registered [4th May, 1973 Following further
recommendations in the report, the Board telephoned registered public accountants whose fees had not
been received by the prescribed date, 1o find out whether the public accountant had intended not to
re-register,

Case Mo 1]
PUBLIC TRUST OFFICE
Unreasonable delay in distributing estale

The complaint was the Public Trustee had been slow to distribute an estate and had not given
accurate information abeut the proposed time of distribution to 1the beneliclaries.

Probate was granted to the Public Trustee in September, 1982, The beneficiaries hiad not given
instructions about the sale of the property in the estate, and in Februarg 1983 the Public Trustee wrote
to the beneficiaries asking their wishes, In June, 1983 the property was auctioned, in August contracts
were exchanged, and en Mth August the Public Trustee informed the complainant of this, By Sth
October, 1983 the transaction was complete,



In January, 1954 the complainant wrote 1o this CHce, saying that she hisd non been informed of
the distribution since August 1983, when the Public Trust Office informed her of the exchange of
contracts on the property. Between November, [983 and January, 1984 the complainant had rung the
Public Trust Office on four occasions, asking for further information. She believed thist her ielephone
calls had vielded only inasccurate and miskeading information,

The Public Trustee, in responding to the investigation by this Olfice, commented on matters thal
were specilic 10 the estate under consideration and on other things that concerned the system of
operation of the Public Trustee Office. Par of the delay was exploned by the Tt that the beneficiries
had not given clear instructions about the sale of the property. As 1o the further delay between the
transfer of title to the purchaser in October, 1983 and the distrbation of the prooeeds of the estiate o the
beneficisries in February, 1984, the Public Trastee sugpested that this was caused by o clerical mix-up
and the Fact that the Beanch Manager had been in hospial.

The Public Trustee relied on enguiries by the beneficiaries to monitor {iles, rather than on regular
reviews. This Office made a number of recommendations in its final repaort, the major ones being:

I. That the Public Trust Cffice ensure that reasonablbe and relable information is made
availabbe to interested poarties concerming the time needed to distribute an estate.

2 That the Public Trust Office ensure that all enguiries, and any advice given, be noted on
the file.

3. That the Public Trust OdTice monitor the processing of estates so that no undue delavs
RO,

These recommendations were implemented by the Public Trust Office. Stall were instructed 1o
review estate files every two months after Grants of Administration hid been obtained, and 1o monitor
the progress of Ales if they hied been in the Accounts Section [or bonger than 14 days.

Cask Na 12
DEPARTMENT OF PUBLIC WORKS
Faflwre to properly handle eonstruction of effluent main throwgh oysier lease

Mr H. complained to the (hmbudsman about the conduct of both the Department of Public
Works ( Public Works) and the Fisheries Division, Department of Agrculiure { Fisheries)in relation (o
an oysier lease owned by his wile,

In order to construct the Woy Way efflwent main, it wis necessury for Public Warks (o construct
a pipeline diagonally across Mrs H. % ovster leise, An on-site meeting was held, attended by Mr H_and
representatives from Public Works and Fisheries. The only record kept of the mecting wias a minuie
prepared by one of the Public Works officers. Dwring the course of the investigation, there was
conflicting evidence as 1o precisely what took place it the meeting. However, the Deputy Ombudsman
was satisfied that the complainant had been told by a Public Works representative that Public Waorks
wipuld take over the lease whille the pipeling was built, and that the complainant could not culuvaic the
lease during that time.

I'he complainant alleged that he submitted a cloim for $45.000 compensation to Fisheries in
980, The original compensation chum could not be found on any of the fikes inspecied, and the
Fisheries officer involved denied thit he received the claim. However, it was established that Public
Works know of the existence of a claim in 1980,

Construction of the pipeline commenced soon after March, 1981 The complamant noticed the
dredge leaving the area on E];I:h Moavemiber, 1961, He assumed that most of the work wiis completed, but
thit there was still some work 1o do on the bank, He allowed the lease (o stand unculiivated for 12
manths {1982} to allow any sedimentation 1o seitle; he contends that this wiss recommended (o him at
the on-site meeting on Xk May, 1980,
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The complainant had heard nothing by the end of 1982, and had his solicitor write io the
Diepartment of Public Waorks on 22nd Februany, 1983, A copy of the compensation elaim dated 181th
August, 1950 was antached. The better set out the facts, and advised that the complainant had allowed
the period of 12 months o clapse. When na reply 1o this letter had been received by April, 1983, the
soficitor wrote 1o the Fisheries 'f::p.mm at Woy Woy on 191h April, 1983, 1t was again stated that Mr
H. had allowed the 12 months toelapse. On 26th July, 1983, the soliciior wrode again to Fisheries, It had
by then been suggested orally 1o the complainant that he could eultivate the lease, and the letter sought
early confirmation of that advice.

On 23rd December. 1963 Public Works replied 1o the solicitors letter of 22nd February, 1983 as
follows:

“I'he pipeline through your client’s lease aren was a public work under the Public Works Act
and your client has no entitkement 10 compensation,”

Construction concluded at the end of 1981, Public Works' files suggested that the complainant
had been todd that he could not cultivate during construction. Public Works was aware that a
compensation clim existed, and the Gosford oflice would have known that no cultivation had taken
place during construction, Public Works also knew that the complainant had intended 1o derive income
from the lease. Given all these circumstances, it was found that Public Works had an obligation 1o
advise the complunant when construction was finished, and when cultivation could safely commence,
Public Works had taken over the lease For its own purposes, and so it was Public Works which had the
responsibility to obtain that information and communicate it to the complainant.

It appears that Public Works is legally able 1o use land such a3 the lease area for the purpose of
construction of a public work without being liable 1o pay compensation, However, this begal right
carries with it certain moral obligations, In circumstances where it was clear tha the proprietor intended
to derive income from the property, one such obligation was to advise the proprictor when construction
ended and when the income deriving activily could recommience,

It wis found that:
® Fisheries officers should have kept a written record of the original on-site meeting.

® [*ublic Works had failed 1o deal promptly and adegquately with correspondence from the
compliinant’s solicitor.

Ihe Dreputy Ombudsman recommended that the complainant should be compensated by an ex
praua payment of $17.000 for loss of potential profit during the period following construction, when
Public Works failed to advise that construction had concluded and eultivation eould commence.

The Secretary of the Public Works Department later advised that $17,000 had been paid 10 the
compliuimzni.

Case Mo 13
STATE RAIL AUTHORITY
Overcharging for quarterly tickets

Mrs B. complained to the State Rail Authority about bus quarterly tickets which she had
purchased from a rilway ticket office. She maintained that she had been sold the wrong quarierly tickes
for the journey which she 1ok from home 1o work each weekday; the one she had been sold was neither
the correct nor cheapest ticket for her particular journey,

The State Rail Authority acknowledged her letter of complaint. but when the complainant
heard nothing further after three months, she wrote a further letter to the Authority, seeking an
explanation. Another month passed without a reply, and Mrs B, approached the Difice of the
Cimbudsman for assitance,

The complaint concerned quarterly tickets sold over a period of approximaiely three vears,
dunng which time a new system of periodic ticketing had been introduced by the Urban Transit
Authority. Mereover, the name of the particular ticket purchased by the complainant had been changed
once more during that period,
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Itemerged that the complainant was confused by the old system of periodic ticketing: one reason
for the introduction of the new system of ticketing was to overcome the difficulty experienced by some
members of the community in understanding the old system.

After extensive investigation by the two Authorities at the instigation of the Ombudsman’s
Office, and further explanations by the Office to the complainant of the caleulation of the correct
charges, the complainant received from the Authorities a refund of $266.20.

As the Authorities have a new system of zoning for periodic tickets, and as the Authoritics made
good the overcharging of Mrs B, the Ombudsman decided that the payment made to the complainan
was a satislactory resolution of the complaint,

Cask Mo 14
UNIVERSITY OF NEW ENGLAMNIDY
Marking of a Ph D thesis

Mr B. complained to the Ombudsman that the University of New England had not followed
proper procedures for the marking of his Ph D thesis.

The procedure at the University is that Ph D theses are delivered by candidates to the Deputy
Academic Secretary (DAS), who is the secretary to the Ph D Commitiee, An established set of
procedures for the submission and examination of theses had existed for some time. It wis the
responsibility of the DASs Secretary (the Secretary) to carry out these procedures.

In this case, it was found that the complainant’s thesis was submitted 1o the office of the DAS on
28th July, 1983, Examiners had already been approved by the Ph D Committee on 17th Seplember,
1982, The first step in the marking procedure 1o be carried out by the Secretary was to send standard
letters 1o the cxaminers, asking whether they agreed 1o examing the thesis. If they agreed, a further Jetter
and a copy of the thesis was sent Lo cach examiner. However, on this occasion, the required procedures
were not followed. Copies of the complainant’s thesis were placed in a locked cupboard by the
Secretary, and no letiers were sent to the examiners,

Early in December, 1983 the Secretary told the DAS that the copics of the complainant’s thesis
were in a cupboard inthe DAS's office, and that no action had been taken on them. The DAS forthwith
sent letiers Lo the examiners, asking them whether they would aﬁ':.e to examine the thesis. The DAS
advised the Associate Professor who had supervised the complainant’s thesis of the situation. The
Associate Professor informed the complainant that there would be a delay in obtaining a result on the
thesis, as some examiners had not vet received their copies.

The Deputy Ombudsman concluded that it was unsatisfactory for the complainant’s thesis 10
have remained in the Secretary’s cupboard Tor nearly five months, and that ultimate responsibility for
the delay rested with the DAS, because the Secretary worked under his control and supervision, If the
DAS found his Secretary to be less than efficient, then he should have increased the level of supervision.

The Deputy Ombudsman recommended that, in the future, procedures for the submission and
examination of Ph D theses should be carmied out by an officer more senior than the Secretary. He also
recommended that the procedures be altered so as to provide for the establishment of a comprehensive
register for Ph D theses, in which each significant procedural siep would be recorded,

The Vice-Chancellor of the University has advised that the recommendations have been
implemented.

Casg Mo 15
WESTERNMN LANDS COMMISSION

Fallure to reply (o comespondence

A complaint wis made to the Ombudsman in April, 1984 that there had been a long delay by the
Western Lands Commission in replying to guestions about the Commission’s policy on the clearing of
malles serub in the Western Division of New South Wales.

The complainant said that in November, 1982 he wrote to the Western Lands Commissioner
seeking information about applying to clear mallee. The Commission acknowledged the complainant’s
letter, but did not answer the questions raised in it. Only after an approach from this Office did the
Commission respond in any way to the complainant’s queries.



In secking to explaun the defay, the Commasion referred 1o lack of stall and a backlog of work.
The Commission said that the Joint Pariomentary Select Commussion of Enguiry into the Western
Lands Commuission had ploced great demands apon the Commission’s stafl, It was also expected that
the Joint Parliamentary Select Committee might shortly bring down its report; that might contain
recommendations that would enable a reply 10 be made,

Diespite the explanations offered by the Commission, the Deputy Ombudsman concluded that
standard administrative procedures dictate that it was unreasonable for the complainant not to have
received anything other than a standard scknowledgement for 18 months.

In September, 1982 the former Minster for Local Government and Lands had advised this
Office that the Management Review Branch of the Depaniment would survey the Western Lands
Commission, This review was carricd out in 1983, concentrating upon the procedures of the
Commission, clenical staff levels and functions and the management structure. Some of these
procedures were said 1o have been implemented before the review team reported, but it appeared that
delay was still cocurnng.

In reply to the Deputy Ombudsman draft report, the Minister now responsible for the
Commission, the Minster for Matural Resources, said that she was avwane of the admimstrative and
staffing problems of the Commission; steps were being taken immediately 10 remedy some of the
unsatisfactory aspects of the administration, but such an overhaul would take some lime 1o overcome
all the problems, The matter will be reviewed by this Office at an appropnate time.

Case Mo 16
HAWKESBURY SHIRE COUNCIL
Levying of additional charges by a council

Two complaints concerned the imposition by Hawkeshury Shire Council of 330 fees for initial
site inspections prior to the processing of certain building applications. In one of these malters, the
Council also retamed a portion of a damage deposit (paid by an applicant for approval of a building
application) to defroy the costs associated with the inspection of Kerbing, guttering and fostpaving
prior o and ai the completion of construction works carried out by the complainani.

The issue was whether a council is justified in charging an initial site inspection fee {over and
above a butlding spplication fee) prior to the proceszing of building applications, or in retaining a
pertion of & security deposit,

The levving of additional charges by a council is discouraged by the Depariment of Local
Giovernment, 1'Iu:%e=s and charges which can be levied for building applications are st oul in clause 9,1
of Ordinance 70. Although inspections are required by Ordinance 70 (clause 1,3) upon completion of
construction work, and may be necessary when considering a building application and during the
erection of o building, no separaie fees are specified m Ordimance 70 to cover these inspections.

There ls a strong argument that, prior to approving almost any building application, it would
generally be essential, of & Council 15 to fulfil ns responsibilities, for the site of proposed works to be
inspected by councillors and [/ or Council servanis. In many situations inspections would be an eéssential
preveguasite w determining whether: the sine is subjpect o Nooding, subsidence or slip; the erection of the
building would adversely affect the drainage of adjeining sites; or whether trees on the site should be
preserved,

Maost Councils ensure that an inspection is carried oul prior o approval being given 1o a
building application. Such inspections include an assessment of the condition of kerbing and guttering
ar;.ir footpaving prior to the commencement of constrichion works, For example, Council sdvised this
Oifice that;

" . it 15 necessary 1o inspect sites prior to the assessment of Building Applications in order
that Council may properly exercise and perform its duties and powers under the provisions
of the Local Government Act . ..7
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Chnie such instance, which highlights i slip between decision and implementation, involved Lane
Cove Municipal Council.

Cwer & number of years, certain residents of one area had been agitating for the erection of a
traffic sign 1o warmn of a particular wraffic hazard known 1o the locals, but generally unnoticed by
visitors, The matter was of sufficient gravity for the N, R.M A, also to have made representations 1o
Couniil

The matter had been the subject of consideration over a number of years by successive Local
Trulfic Commitiees, Finally, in February, 1984 the Committee recommendad that an approprinte sign
be erecled. On 20th February Couneil gave their approval and the sign was duly erected. However, the
sign was placed amid roadside shrubs and vegetation, which hid it from the view of motorists, The
residents complained (o the Omboadsman.

The Town Clerk, when informed of the situation, quickly had the sign repaositioned 10 a suitable
and very vishble sine,

CAsE Mo 18
GREATER LITHGOW CITY COUNCIL
Purchase of land at Marmangaroo

Mr M. complained on behall of the Lithgow Ratepayers’ Association about the purchase by the
City Council of land for subdivision at Marrangaroo, which is just to the west of the town and south of
the Great Western Highway, Mr N, alleged that Council had been extravagant and careless in making
this purchase, and that it had allowed the vendor conditions that were much (oo generos.

The land, 1174 hectares in arca, was bought following o Council resolution on 10 August, 1981
that *the Mayor and Town Clerk immediately commence negotiations to purchase land owned by Mr
1. fior $600,000 plus eight blocks of the proposed subdivision”, Contracts were exchanged in late 1981,
and the total purchase price was entered in Council records as $803,733, However, the purchase was
effected without the specific approval of Council, the resolution of 10 August, 1981 having referred only
to “negotistions™,

Section 5304 of the Local Government Act provides, among other things, that the purchase of
land cannot be delegated; that is, a Council itsell must resolve that land be purchased under the
conditions sei down, rither thin entrust that 1ask to s members or servants. The Marrangaroo
purchase was thus in breach of the Local Government Act.

However, Council was told of the purchase and no objection was raised, The matter was later
reported Lo the then Local Government Office, and the Director stated that, although there appeared 1o
have been o “technical™breach of the Act, any effect on the contrct of sile could only be determined by
the Couns, in the event of a challenge. No challenge was made.

At the time of Mr N s complaint, in July, 1984, Council still owned the land, had been unable 1o
subdivide 1t owing lo poorer economic conditions, and was facing the prospect of having to pay a
further $200,000 cash to the vendor in lieu of the eight blocks of land, which had not been subdivided,
and was not hikely to be,

The investigation of the complaint involved a visit to Lithgow for discussions with the Mayor
and Council officers, examination of files, and discussions in Sydney with stafl of the Department of
Local Government and the Town Clerk at the time of the purchase.

It was clear from the investigation that the Council had made an economically disastrous
decision in agreeing that negotiations 1o purchase the land should take place, and in acquiescing in the

purchase. Nevertheless, there appeared 1o be little purpose in EI'EPB.HI'-,E a formal report of wrong
conduct, for reasops which the Deputy Ombudsman set out in his final letter 1o the complainant:

As vour are already aware from the investigation carmied out by the Department of Local
Government, the purchase of the Marrangaroo land was not in accordance with the
provisions of the Local Government Act, This was termed a “technical” breach of the Act by
the Director of Local Government. My enguiries suggest that, although the Council did not
give formal assent to the purchase of the land, as required by the Act, it approved
negotiations for purchase, and was kept informed of the negotiations and the conditions of
purchase. There thus appears to have been no attempt to decerve the Council, nor teact
improperly in some other way. It seems to have been [or this reason that the Director of Local
Government considered this a “technical™ breach.
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On being made aware of this problem, Council itself sought advice and thereby involved the
Drepariment of Local Government (or Local Government Office, as it then was).

Although this breach may have amounted to wrong conduct in terms of the Ombudsman
Act, there seems to be little point in continuing an investigation 1o the point of anng a
formal report, because any such report could make no recommendation that would correct
the defect, nor any suggestion that has not, 1o my knowledge, already been considered by
Couneil,

It appears that any objections to the Marrangaroo land are levelled not so much at the
manner in which it was purchased, as at the fact that it was purchased at all, The land was
bought at a time when it was expected that there would be dramatic expansion in the stesl
and coal industries. Several new projects were to begin in the Lithgow area, | understand that
Lithgow Council was anxious (o atteact the workers in the new projects Lo that city, rather
than have many of them live in such areas as the Upper Blue Mountains, as had often been
the case in the past,

It also appears that private developers had previously shown little interest in Lithgow, and
that most land development had been carned out by Council. There were projections of
subsiantial population growth from new coal mines and associated works, and the proposed
Marrangaroo sub-division, among others, was intended to cater for that growth.

As is well known, the economic and population “boom”™ did not eccur, owing to factors far
beyond the control of Greater Lithgow City Coungil. The fact is that, regardéess of whether
Council had followed the correct procedures in purchasing the Marrangaroo land, Council
would still be in possession of that land. Other Councils have found themselves with similar
problems. In hindsight, it appears that Council should not have purchased the land.
However, its decision to do so would not amount to wrong conduct in terms of the
Ombudsman Act, given the circumstances at the time.

Council bought the land for some $800,000, which you consider to be an excessive amount. 1
have considered the factors involved as follows:

I. There was interest from commercial developers (whether genuine or not) and from the
Lang Commission in the purchase of land 1o meet the dermands expected to flow from
economic expansion, and landowners on the outskins of Lithgow were aware of that
interest,

2. There are very few arcas of subdivisible land near Lithgow City, particularly when such
factors as access o water and sewerage are considered; Marrangaroo was one of these
areas,

3. The land is rough at its higher levels, it contained a quarry, and the land for subdivision
was near the Great Western Highway, lower down. Council attempted 1o buy only the
subdivisible land, but the owner wished to sell the whole arca.

4, The valuation of the land was on the basis of land value (375,000) and the value of the
operating quarry (§750,000). The quarry has since ceased production, apparently
because of the fall in demand for its minerals, which were used in steel production.

The amount paid by Council was in accordance with the valuation. It might be argued, again
with the benefit of hindsight, that Council should have been more cautious in its approach.
However, the land would probably not have been a net loss to Council had the projected
development around Lithgow taken place, Given contemporary conditions, it would be hard
1o sustain a finding of wrong conduct in terms of the Ombudsman Act.

In summary, the cpisade of the Marrangaroo land purchase has proved unfortunate for
Greater Lithgow City Council, both procedurally and economically However, there is
nothing that the Ombudsman could recommend to redress the situation, and so | have
daﬂdﬁrm discontinue my enquiries.

CasE No [9
NAMBUCCA SHIRE COUNCIL

Fuilore to answer correspondence

On lst July, 1984 the Honorary Secretary of the Three V. Branch of the Mational Parks
Association complained that his Association had written to the Nambucca Shire Council on two
occasions seeking information as to why Council had cleared some roadside vegetation, but that the
Council had declined to provide answers.



On 3rd February, 1984 the Association had written to Council, protesting at “rather drastic
clearing™ of the roadside vegetation on the Scotts Head Road, and asking some specific gquestions,
Council on 2nd March, 1954 simply replied that *it had decided to receive the ketier™ On 1%h March,
1984 the Association wrole again, seeking answers, On 10th April, 1984 Council replied that it declined
to answer the specific questions. After investigation by this Office, it was recommended that the Council
should provide civil answers 1o sensible questions asked in noceptable form by taxpayers and ratepayers
{as, in this case, the members of the National Parks Assocation). On [2th March, 1983 Council advised
that at a recent meeting it had resolved to answer reasonable questions posed 1o it

Cask Mo 2
PORT STEPHENS SHIRE COUNCIL
Dielay in advising sanitary service charges

In December, 1979 the complainants purchased a property in the Shire of Ponn Stephens
comprising an unoccupied main house and a small gatekeeper’s cottage, tenanted since 1972 by a single
elderly pensioner. Upon purchase, a Motice of Sale was sent by the complainants’ solicitors to the
Council, which was asked to send all rate notices to the solicitors’ office. Normal annual rate notices
were received by the solicitors for the years 1980 to 1983 and rates were paid to the Council.

In July. 1983 the complainants’ solicitors received a final notice for unpaid rates of $1,842.34,
apparenily for outstanding sanitary service charges which had acerued since 1980, The solicitors
claimed that this was the first they had heard of the charges; in any event, the main house was
unoccupied and had had a septic tank installed in 1981, Council stated that the charges were for a service
o the carelaker’s collage,

The owners then complained to this Office. They maimtained that, had they known the amount
Council was charging for the service to the gatekeeper’s cotiage (in 1983 it was 3613.40), they would have
installed aseptic tank in 1981, when they installed one in the main house; that would have elininated the

charge.

Upon investigation it emerged that a sanitary service had been provided 1o the carctaker’s
cottage since [972. The sanitary contractor was advised by Council in July, 1979 that the service was to
be discontinued, but the contractor had failed to act on Council's instructions, In 1983, after conducting
a survey, Council discovered that the service was being provided, and issued a final notice to the
cnmPJaimnusn]iniMm However, it was evident that neither Council nor the owners had requested the
service, and were unaware that it was being provided. In fact, the matter was predominantly a dispute
berween Council and the contractor,

Although Council has the right to levy costs arising out of services provided in previous years, it
is reasonable for an owner with a known address to expect annual bills from Council. Annual rate
notices could have included sanitary charges, and it was remiss of Council (o have overlooked them.

The conduct of Council was found to be unreasonable in that it failed to noaify the complainants
within a reasonable Periad of time of outstanding and sccelerating sanitary service charges. As a result
of the recommendations made, Council accepted payment of $297.75 (an agreed amount) as settlement
of the aur.s::;:ding account, end undertook to ensure that bills are regulacly provided 1o persons

by the service.

Casg No 21
RANDWICK MUNICIPAL COUNCIL
Failure to resolve a noise problem

Mr L. complained in January, 1984 that Randwick Municipal Council had failed to stop noise
:I'Dr-um acar wash near his home. The car wash was owned and operated by an alderman on Council, Mr

On 9th February, 1982 Council approved a development application to erect a two storey
building containing an automatic car wash on the ground floor and an automotive workshop on the
first floor. Several conditions attached 1o the consent as to permissible nokse levels from the car wash
and workshop; no nuisance was to be caused by the emission of noise or other pollution from the
premises. No appeal was made by Mr D, on the imposition of these conditions,
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©On 22nd March, 1983 a final inspection was carried out by Council’s Health and Building
Inspector. According to Council’s files, Mr D, was asked “to submit a report from his acoustical
engineer 1o check the installation and 10 make recommendations for noisc attenuators where
necessany”,

Between April, 1983 and January, 1984 complaints to Council about the operation of the car
wash were made by Mr L., another resident, Mrs L, and Mr Michael Cleary, M.E {the local State
Member of Partiament) on behalf on Mrs | According to Council’s files, mspections by Council
officers showed that the operation of the car wash did not comply with the conditions attached to the
consent.

As & result of the investigation of the complaint, it was concluded by this Office that, despite the
fact that Council officers and Council became aware of the breach of the conditions relating to noise
levels, Council failed to make any decigion about either the enforcernent of the conditions of consent or
the penalising of the proprietor for his failure to comply

On 19th July, 1984 a draft of a report setting out the preliminary findings of the investigation by
the Ombudsman’s Office and recommendations for action by Council was forwarded to the Council for
comment. On 10th August, 1984 the Town Clerk informed this Office tht:

* .. the Council has instructed its solicitors to commence prosecution proceedings against the
owner of the premises [for] failing to comply with conditions of development consent and
building approval.™

Unitil ehe draft report was sent to Council, all Council had done aboul non-compliance was twice
1o pass resolutions calling on the proprietor to submit an acoustic engineer’s report to Council, in order
to determine the measures needed to reduce the nodse 1o the prescnbed level,

In following this course of sction Council was taking upon itself the responsibilitics of the
proprietor, Instead of simply issuing the proprictor with a notice 1o comply, Council embarked upon the
task of finding out how Lo alter the physical structure of the car wash so that the nodse levels set by
Council were not exceeded. Consequently, intentionally or not, Council was distracted, and failed to
perform its proper function of considering the enforcement of the conditions of consent and, if
necessary, the question of prosecuting the proprietor,

It was concluded by this Office that, where the private or commericial interests of an alderman of
Council were concerned, Council should ensure that it did not leave itself open to a charge of favourable
treatment of that alderman. The fact that the proprietor was an alderman of Council meant that a
heavier responsibility was placed on Council to ensure that the proper functions of Council were carried
o,

The repont made the following recommendations:

1. That Council implement procedures 1o ensure that Council is promptly given notice of
instances of non-compliance with conditions of Development Consent where such is
brought to the attention of Council officers;

2. That Council implement procedures to ensure that information, to complainants, about
steps taken or intended 1o be taken by Council is accurate; and

3, That Council implement procedures to ensure that any difficulties encountered by
Council officers in securing compliance, by a third party, with a requirement in a Council
resolution, be promptly brought 1o Council antention,”

Before the publication of the final report, the Town Clerk informed this Office that Council had

instructed solicitors to institute proceedings against Mr D, Later, 2 fine and costs were imposed by the
court,

CAsE No, 22
SCONE SHIRE COUNCIL
Unreasonable procedures in deciding on future use of sporting park
An association at Aberdeen which had, for many years conducted rodeos on Jefferson Park,

Aberdeen complained that Seone Shire Council had acted unreasonably in deciding which sporting
petivities woulbd be permitted at Tefferson Park.
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Jefferson Park is under the control of the Council, which has vested much of the management of
the park in the Aberdeen Sporting Association [ASA]. The ASA is a local committes in terms of
Section 527 of the Local Government Act. As such, 1t is a delegate of Council, responsible to Counil.
The ASA has a Board of Management which, under its constitution, must provide minutes of its regular
monthly meetings 1o the next ordinary mesting of the Council

The complainant had constructed on the park a number of good guality crush yvards, races and
holding yards for use in camip drafts. The improvements were made from the complainant’s own funds,
with the consent of Council. The Board of Management of the ASA passed a resolution that no further
rodeos be held ot the park and that the exmsting crush vards be removed by the football club. The
complainant was not given notice of the Board 's meeting, a5 it was not represented on the Board. Nor
wiis the complainant advised of the resolution.

Two days later, Council reaffirmed the resolutions of the Board at its ordinary meeting. The
complainant was still not aware of the resolution. Immediately following the Coudcil meeting, the
Charman of the Board of Management authorised the football club to commencs demaolition of the

used for rodeos. It was only when members of the complainant association heard that this
demolition was in progress that they were aware that a decision had been made.

It was concluded that, given the interest that the complainant had in the yards, the Board of
Management should have given ample notice of its intention Woconsider the motion to eease rodeos and
demolish the vards. While the president of the complainant association knew of the proposal two days
earlier, he did not have the chance (o consult with his members before the final decision was made. The
notice given to the complainant should have been sufficient to allow its members to consult and
consider its official response (o the molion.

In addition, it was found that the compliinant should have been invited to have représentatives
present at the Board of Management meeting to allow them to present the complainant’s views on the
motion. If the complainant was not to be given this opportunity, the Board of Management should have
mté:_r:dlmu 'I!w complainant was immediately notfied of the decision, certainly prior to Council's
ratification of it

Given that Council ratified the Board’ decision withour making sure that reasonable
procedures had been followed, it should have at least made certain that no demolition commenced
before the complainant was formally notified of the decision. It was most unsatisfactory that the
complainant first leamed of the decision when the vards were being demalished by the foothall club
— the club that was 1o gain the use of the area.

The Deputy Ombudsman recommended that Council's procedures for ratifying local commities
decisions be reviewed. [t was also recommended that Council make an ex gratia payment of 31,500 10
the complainant to compensate for the loss of building matenals,

As aconsequence of the Deputy Ombudsman’s report, Council has reinforced its administrative
instructions to sscretanes of local committees. Council is currently negotiating with the complainant
over the recommended ex gratia pavment,

Case Mo 23
SHOALHAVEN CITY COUMNCIL

Fires at Berry Garbage Disposal Depot

Mrs C. complained wo the Ombudsman in January, 1985 that Shoalhaven City Council had not
controlled fires at (Garbage Depot. The letter of complaint detailed unsuccessful requests to
Council by residents, and included a request to the Ombudsman for assistance.

The problem was that the garbage was being set alight by unknown people at least three imes
each week; the burning of tyres, plastics and other items created unhealthy black smoke, which hung
over the area. Mrs C. was concerned about the pollution, the fumes and the d Lo surrounding
homes, as the dump was often hurnimwindydaﬂwhmml&] fire bans were in {orce. The problem
had existed for some lime; in 1983 the arcund the depot had caught fire and been extinguished by
the Bush Fire Brigade, Mrs C. was concerned that another bush fire could easily break out.

The matter was raised with the Direclor of the State Pollution Control Commission, who
detailed the action taken by the Commission in an effort to resolve the problem; it was apparent that
iCouncil had ignored the Commission’s requests. The Commission was prepared to pursve the matter
through the courts.
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The matter was also raised with the Council, The Mayor responded that, from 20th February,
1955, a number of control measures had been introduced. These included restricting the hours the depot
was apen from 24 hours o day, seven days a week, to 8 a.m. 1o 4 p.m., and daily supervision of the site
during the operating hours. As well, on a trial basis, evening surveillance of the depot by asecurity firm
was armanged, and submissions were invited for the establishment of a recycling bussiness,

Mrs C. wrote to the Ombudsman in May, saving thal a few weeks after she had lodged her
complaint, the fires had become less frequent and. as al'f%pnl almost non-existent, As well, she stated
that a recent meeting, chaired by the Mayor and attended by approximately 120 residents, had been told
that when the kease on the present depot expired (in about ten months) the Council intended “to do the
right thing™ and construct a new depot which would be properly fenced, and controlled.

The matter wis discontinued on the understanding that resadents waould bet this Office know if
Council did not fulfil its promise of a polhstion-free tip.

Cast No M4
DEPARTMENT OF CORRECTIVE SERVICES

Drelay in processing application

A prisoner whose jeans and T-shirt, while held in the prison reception store, had been slashed by
a prison officer made application for compensation. His application was dealt with properly and
promptly by the prison supcrintendent who recommended that compensation be pasd.

Four months later. having heard nothing about his cliim (despite two reminder applications 1o
the prison authorities), the prisoper complained to the Ombudsmun. The matter was made the subject
of an investigation.

Dhuring the investiganion, the Depanment contended that the delay in dealing with the prisoner’s
claim had been due 1o

— the “continued 11l bealth™ of an ollwer since deceased:

— the need 1o conduct an investigation into how the clothing came to be slashed and whether
any other clothing in the reception store had been damaged: and

-a prolonged industrial dispute involving prison officers.
The investigation, however, revealed that:
— the deceased officer had dealt with the matter on the same day it had been referred to him;

-the investigation of the reception store had been completed only one month afier the
prisoner made his first claim;

the industrial dispute had not commenced until four months after the prisoner made his
claim; and

— the delay was entirely due to Fulure of the Assistant Director Custodial Services (Cemral),
Mr E. Quarmby, 10 properly discharge his responsibalities.

The Department, in the meaniime, had alfered the prisener compensation of 330, The prisoner
had claimed $75 originally, but Lasd he would pecept 850, The Department refused to increase its ofler.

The Ombudsman decided that the conduct of Mr Quarmby was wrong, and recommended thit
hie be told 1o take prompt action on prisoners” applications, The Ombudsman recommended that the
Department Bsue a written instruction on this subject o all its officers, He also recommended that the
Fri.mnﬂ be offered an ex-gratia payment of 350: 330 for the damaged clothing and $20 compensation
or inconvemnence and delay,

The Department accepted the first two recommendations bui refused to vary its offer of 530, The
Minkster for Corrective Services later informed the Ombudsman that, after perusing the report, e had
requested the Depariment to pav 550 to the prisoner,
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Case Mo 25
Inadequate toilel facilities for visitors al Mulaws

The mother of a prisoner at Mulawa who visited the goal every week complained that there was
only one visitor’s rest room, which was used by both men und women. There were no doors 1o the
entrance of the toilet, and the cubicles were in Tull view of everyone who passed. The complamant wis
so embarrassed a1 the thought of having to use the rest room that she cut her visit short, stopping at o
nearby service station to go 1o the toilet there,

The Superintendent confirmed the facts of the complaint, and said she had already writien 1o the
Department about the rest room. Acting on her own initiative soon after contact from this Odfice, she
arranged to have another disused rest room converted for visitors™ use, and had doors attached to the
existing toilet. The new facilities were ready for use within a matter of days.

 The Ombudsman discontinued his enquiries into the complaint in view of the Superintendent’s
Actions.

Case Mo, 2
Mo action by officer during assaull on a prisoner

On October, 1983 Mr H., an inmate of Maitland Gaol, was assaulted in his ccll by another
prisoner while the Officer on duty sat at a desk a short distance away. The assault took place in the cell
area of the cook house during the mid-morning break. Mr H. had gone into his cell 1o lie down and read
while ¢ight or nine of the other prisoner kitchen stall were outside in the peneral recreation area playing
table tennis. The TV was on, and there was apparently some noise in the area.

Anather prisoner came into Mr H.'s cell, shutting the door behind him. It was claimed that the
door was then locked from the outside by another inmate, Mr H. was severely assaulied with an iron
bar, slashed with a biade and beaten over the head with his own stool and Breville sandwich maker.
After the assailant left his cell, Mr H. came out and spoke to the Officer on duty, Mr D, saying that he
had fallen over in his cell and had 1w get 1o the hospatal quickly.

The police were called in, but Mr H. would not press charges against his assailant, However, he
complained 10 this Office in March, 1984 that neither the Public Service Board nor the Department of
Corrective Services had properly investigated his allegation that the officer, Mr I3, had allowed the
assaull 1o continue unchecked, despite all the noise being made in the cell. The Gaol Superintendent, in
his report on the incident stated, in part,

=1 must add that 1 have failed to see how Officer D, did not hear or see anything that could
have helped in the enquiries on this matter.™

O 21st November, 1983 the Department of Corrective Services decided that Mr [, should be
imterviewed, in view of Mr H.'s statement and the commenis of the Superintendent. Two officers of the
Custoddial Services Division interviewed Officer [, but they did not talk o witnesses or to people
involved in the matter, including the alleged assailant and the complainant. A line of questioning wis
suggested at the conclusion of the interview with Officer 1., that he had perhaps been “stood over™ by
the "heavies” in the wing, or had been paid money not 10 notice the incident. However, the matter wis
not pursued by the investigators.

This Office investigated the Depariment’s handling of Mr H.%s complaint, and concluded that
the Department’s investigation was not concerned with determining who assaulied Mr H., nor with any
action that might be taken against the assailant. Rather, it was aimed at deciding whether any
disciplinary action should have been taken against Prison Odficer . Officer . was subsequently
transferred to work in the Cessnock Corrective Centre, apparently at his own reguest. No
Diepartmental action was taken against him.

At the time of Mr H.’s complaint it was the practice of the Depariment not to proceed to a full
investigation of a matter if the person involved refused o co-operate with the police. The Chairman of

1he Corrective Serviess Commission, in a letter to this Office in May, 1984, agreed with his Investigating
Officer’s conclusions that there was insufficient evidence to indicate negligence on Officer [0 pan.

Nevertheless. the Ombudsman found that the practice of issuing a direction to the Department’s
investigatory staff 1o interview only the officer concerned, rather than to investigate an incident
thoroughly, was unreasonable and unjust. The wrong conduct repont recommended that the
Department instruct senior stafl investigating serious allegations 1o conduct thorough and detailed
investigations, including the taking of statements from all officers and prisaner witncsses involved. This
recommendation was adopted in September, 1984, when new provisions were set oul in Circular 84/ 22,
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Case No 27
Failure to investigate conduct of prison officers and 1o exercise disciplinary functions

In July 1983 this Office made final a report about a complaint by Mr 5. that his sen, a prisoner in
the cusiody of the Depariment of Corrective Services, had been assaulted by a prison officer in the
Prince Henry Hospital Annexe and had then been unjustly transferred on segregation to the *Circle™ at
Parramanta Craol,

The final report made a number of recommendations about the issuing and termination of
segregation orders, and the reviewing of procedures governing the transfer of prisoners so that the
physical health of those prisoners was taken into account. In November, 1952 the Department of
Corrective Services issued Circular 82 /60, and in August 1984 isswed a further Circular 84 16(referred
v in the last Annueal Bepont of this OfTice), aboul segregation orders; these implemenied recommen-
dations in the report. In addition, the Prison Medical Service established procedures 1o implement
rebevant aspects of the repor.

An carkier draft of the report had also included the following recommendations;

If Officer B, & found guilty of assavl, approprise Deparimental charges should be Luid
against Officers T, B, and C. in relation to the contents of their statements.

An immediate enguiry should be undertaken by the Corrective Services Commuission into
the claims by Sister J. and Sister R. that Prison Officer H, endeavoured 1o suborn their
evidence in relation 10 the alleged assault, with a view 1o the laving of appropriate charges
against H,

Suster 1. had alleged that Officer H. had told her, following the assault by Officer B. on 5, to
“mind my own business and thiat nothing wiks seen”, or words (o that effect.

 These recommendations were omitted from the final report, following receipt of a letver from the
Chairman of the Comrective Services Commission which enclosed advice from the Deputy Com-
missioner of Police. In relation 1o the first of the draft reeommendations subsequently omitied, the
Deputy Commissioner stated:

“lunderstand that in his summing up the Magssteate found there was no evidencs of colluston
on the part of Prison (Mficers T, B, and . and therefore, no criminal charges arise,

In relation to the second of the draft recommendations subsequently omitted, the Deputy
Commissioner said:

“The statements made by Sisters J, and B, do not, in the opinion of the Superintendent in
charge, Police Prosecuting Branch, indicate any qualitative evidence to substantiste the
preferment of any crimimal charge relmive 1o suborning agans Prison Cileer H, | am in
agreement with the Supenntendent. Sister 1. gave evidence to the Couort in similar terms 1o
her statement, Sister B, was not called as her evidence was mainly hearsay, she nat being a
witness 1o whit occurred between Prison OdTicer B, and Mr 5.

On 28h Movember, 1983, a report appeared in the Svdney Moming Herald which stated, inter
alia:

The NEW Ombudsman’s Office dropped a recommendation earlicr this year that three
warders lwee departmental charges after it was wrongly advised that a Magistrate had (ound
there was no evidence to support the charges.

The repirt went on to note that a close reading of the transcript revealed that the Magistrate
made no [inding as to whether there had been collusion, A copy of the Magisirate’s judgement was
ohtaingd by this Offie, and confirmed the accuracy of the statement in the newspaper report.

In the light of this information, the Ombadsman considered that a Turther investigation shoukd
be conducted into the apparent failure of the Depariment of Corrective Services and its responsible
oflicers properly po investigate the conduct of Prisen Officers C. and T, and to discharge its disciplinary
functions in respect of those officers. As (Mficer B. had been convicted of an assault on 5. and a
subsequent appeal had been dismussed for want of prosecution in the Svdney Dhistict Courl on 2T1h
Sceptember, 1953, the guestion of any Depanimental disciplinary action against him was not pursued. It
was also considered that, whatever may ﬁl\'lr been the positton about a possible churge of subornation
{3 criminal offence) against Prison Officer H., this did not affect the guestion of whether the
Departmsent of Corrective Services and s responsible officers had properly imvestigated the conduct of
ficer H. and correctly discharged its disciplinary functions.
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Accordingly, on 28th June, 1984, the Ombudsman advised the Chairman of the Corrective
Services Commission of his decision, in the exencise of his own motion powers, 1o investigate the above
conduct, Relevant officers were also notified.

The investigation revealed that;

I, On 151th December, 1982 the Departiment’s Legal Section recommended that Prison
Officers C. and T. be interviewed to establish the reasons for their failure to intervene
during the assault. This fallure could have been regarded as evidence beanng on the
guestion of whether disciplinary charges were warranted, and could also be viewed as
sugpesting collusion between the officers. The latlure to intervene had been noted by
Sister J.

2. A direction was ssued to relevant officers on Doth December, 1982 1o interview Officers C.
and T.

A Officers C. and T. were interviewed on 6th January, 1983 by way of Records of Interview,
[Despite some minar inconsisiencies, it was the view of the Ombudsman that their answers
were in aceordance with their evidence before the Magistrare,

4. The officer who conducted the interviews reported on 3th Tanoary, 1983:

C's first action was to secure the entry door to the ward which had been left open by B. As C.
rightly pointed out he could mol have emered the ward and lefl the dooar open nor could he
have entered whilst still in possession of the security keys.

and {urther;

T.. who was armed at the time, removed his firearm and secured it in the metal box provided
a5 so0n as he realised ihat the situanon warranted imervention,

"3, The officer who interviewed Officers Cand T. also interviewed Officer H. (though he had
apparently not been directed 1o do so), and obtained a statement from him relating to the
alleged Failure 1o intervene. Inaddition, Officer H. orally denied the allegation made by
Sister J,

6, Meither Sister ). nor Sister R, employees of the Health Commission, was interviewed,

7. The officer conducting the investigation recommended no action against Officers C, and
T. Mo recommendation was made about Officer H.

E. The Department’s Industrial Relations Officer supported this recommendation on 2th
January, 1983, subject to perusal of the transenipt of evidence, The Deputy Chairman also
igreed.

9, The delay berween the date of the assault, [4th May, 1982, and the date on which Officers
. and T. were interviewed could be partly explained by the need firstiy to conduct an
investigation into the actions of Officer B. In these circumstances the delay did not appear
unreasonabie.

As a result of the investization, the Ombudsman concluded that there had been no wrong
conduct on the part of the Depariment of Corrective Services and its responsible officers.

Cask Mo 28
Safeguarding postal remiftances to prisoners

Routine complaints sometimes lead to the investigation of wider issues than those of concern to
the complainant,

A prisoner, Mr D3, said that his grandmother had sent 530 cash 1o the Central Industrial Prison
for credit to a fellow prisoner’s account. The proposed transaction was disallowed, quite properly, by
the Superintendent. Mr ['s complaint was that, despite his grand mother’s effores, the 3530 had not been
returned to her. Preliminary enquiries revealed an unsatisfactory situation. There was an unofficial
record of the £30 being received al the prison, but no official record existed; nor had a receipt ever been
Esieed, The money could net be found.
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The Department agreed 1o refund 250 10 Mr D¥s grandmother, and did =0 as an so of grace.
However, it was decided 1o investigate the adequacy of the procedures in [orce at the Long Bay
Complex of Prisons to safeguard remitiances received by post [or inmates: enguires had established
that, in 4 litthe over three moeaths, more than 5315 000 was received at the Central Indusesial Prison alone,

The investigation revealed that:

i} the procedures indorce at the Long Bay Complex of Prisons gencrally, and at the Central
Industrial Prison in particslar, did not comply with the requirements set out in Treasury
Instructions;

i) cash wis often held at the prison for varving perieds and reasans belone being properly
brought to account and, in peneral, was dealt with in the same way as non-cash
rEmianoes;

it} the General Ofice ot Long Bay, which services all four prisons in the complex, is
physically separate from all of them; this created special accounting problems, and no

special procedunes had been devised o deal with them:

v} until thes Office rpised the maticer, the Depariment had oot given prson oflicers
instructions aboul receiving prisoners” money.

The Departments conduct wiss found to be wrong in that i

1. fanted 1o implement it Long By adegquate procedures 1o ensune that postal remittances
were properly dealt with and brought promptly to account; and

2. failed to instruct its officers about receiving and processing postal remittances,
A report under the Ombudsman Act recommended that the Departmeni:

a) review procedures oi Long Bav (and other relevant prisons) and ensure that postal
remittances were promptly receipted and sccounted Tor: and

by [ollowing such review, issue appropriate instructions to all prison officers on this maner.
The Department, in responss to the recommendations made by the Ombudsman:
i) ssued instructions about procedures for postal remillances:;

iy carrbed out an internal audit of the Central Industrial Prison, which sdentified several

unsatisfactory procedures;

lii} arranged for a subsequent review of procedures by the Accountant, who repaorted tha
proper procedures were being observed.

O this basis, the Ombudsman concluded the investigiation,

Case Mo 240
Prisoners to be told why they are being transferred

On 13k Janvary, 1984 four prisoners were fransferred from Parklea Goaol to Goulburn Gaol, [n
bate January, 1984 they complained o this CiTice that, on theirarrival an Goulhorn, they weee told by
the Acting Superintendent that he did not know why they had been tramsfermed and placed n
segregation, as the paper work had not been received.

Adter investigation by this Office, it owas concluded that the Depurtment had procedures
requiring Superintendents o tell prisoners the reasons for thewr segregation and transfer. The
Superintendent a1 Parklea had failed to observe procedures, He was responsibbe for o delay of some |5
days in sending appropriaee docamenttian to Cioulbaern, and did noe inform e complainanis of the
reascns [or ther transfer and segregation,

The Oumbudsman noted in his final report that on 1 7Tth Augest, 1984 the Department had
instructed Superimendents that all paper work relating to the transfer and segregation of prisoners
must accompany them, and under no circumstances were prisoners (o be moved withouot the relesvant
documentation. Conseguently, no recommendition was misde on that pan of 1he complaint, The
Ombudsmen recommended. and 1the Department agreed. that all Supennmiendents be reminded of the
need 1o explain o prisoners the reasons for ther trinsfer and | ar segregition,
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COMPLAINTS AGAINST POLICE
Case Mo 3
CHifensive cartoos in court rodrm

The Aboriginal Legal Service Limited complained that o police prosecutor allowed a racist
canoon 1o remain in a public area of a suburban countroom. The caroon cast aspersions on the
Abaoriginal people and the Aboriginal Legal Service, and was visible to members of the legal profession
and to defendants sitting in the dock. The complaint was investigated by a senior officer of the Police
Prosecuting Branch, who prepared a report to be sent to the Ombuodsman, The Ombudsman [ound that
ihe complaint was sustaimed.

The relevant fucts were nod in dispute, and were s follows: On the moming of 11th October, 1982
the police prosecutor noticed the cartoon attached to a calendar on the monitor’s box in a courtroom at
the Bedfern Court of Petty Sessions. Later that day he walked up 1o the cartoon and noted that ina
“hallogn™ forming part of the cartoon the onginal words had been erased and thers appeansd:

“THE ALS SAID PLEAD NOT GUILTY AND THEY WOULD GET ME OFF TOO.
AND HERE | AM.”

The cartoon, which depicted five aboriginals in a cell, is represented here.

The police prosecutor stated that on that day be did not make any inquiries about how the
cartoon gol onto the calendar on the monitors's box and did not speak to anyone about it. On the next
day, the prosecutor entered the courtroom at about 10 am. The cartoon was still in position, Following
the morming tea adjournment, & solicitoremploved by Aboriginal Legal Service brought the cantoon to
the attention of the Court. The Magistrate immediately ordered the removal of the cartoon. He did not
tuke any further action, and refused an application that the police prosecutor be denied further leave 1o
appear. The Magistrate stated that the cartoon ™, .. causes me concern and i1 15 a most improper
document to have displayed anywhere, not least in a courtroom. | order that it be taken down straight
away and removed from the count”™,

The Ombudsman found that there was no evidence that the police prosecutor was a party 1o the
placing of the cartoon in the courtroom. However, in the Ombudsman’s opinion, the prosccutor ought
gither to have removed the cartoon himsell on 11th October o, alternatively, drawn it (o the presiding
Magistraie’s attention. The Ombudsman found the admitied conduct of the police prosecutor in not
adopting either of these courses of action Lo be unreasonalbe and 1o constitute wrong conduct in terms
of Seetion 28 of the Police Regulation ( Allegations of Misconduct) Act, He decided thar there was no
need for further action to be 1aken.

[eputy Commissioner Perrin had, at the conclusion of the police investigation of the complaint,
expressed the view that the complaint was “not sustained”, He proposed taking no action against the
olice officer concerned. Alter the receipt by the Commissioner of Police of the final report of the
kudsrnan in this matter, Inspector Pry, signing for the Assistant Commissioner (Internal Affairs),
wrote to the Ombudsman in these terms
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Although | share the views previously expressed by Deputy Commissioner Perrin that this
complaint has not been sustained, it is advised that | have directed the Supenintendent in
Charge. Police Prosecuting Branch, to bring the circumstances of this matter to the notiee of
all members of his stafl. In this regard, | have requested the Superintendent to instruct the
Police concerned to immediately bring to the notice of the appropriate authority any
“affensive” material observed by them to be on display in the Courts where they might be
required to perform duty

The above action has been tuken to avold repetition of [similar] complaints . ..

Coase Mo 3
The growing fine

A complainant wrote to the Ombudsmian for assistance when, through no fault of his own, his
S70 traffic ticket grew into a 5268 fine,

The complainant was told that he would be reported for Negligent Drving: he later receved a
traffic ticket through the post. The NRMA made representations 1o the Police Department on his
behalf. It is not known what happened to these representitions, but the complainant later received o
court summons for the offence. Further representations were made by NRMA, but the Police
gj%ﬁanI decided that 1he maiter should remain in the hands of the Court. At Court a penalty of

was imposed, with costs of S18,

The complainant felt that. as he had sought relief through the Police Depanment’s own system
for review of traific tickeis, no summons should have been isswed until that review had been completed.
If the Police Department decided that the ticket ought 1o stand, then the complainant could pay the
original fine.

When the Ombudsman asked the Police artment 1o comment on the complaint, the
Secretary of the Department said, “Correspondence volumes and arrears at the time caused the issue of
a summons 1o (the complainant) whilst representations on his behall were being considered ™. The
Secretary offered 10 acoept payment of the original penalty of 370 and to apply to the Allorney General
for annulment of the court penalty

Tt was felt that this result should satisfy the complainant. The conduct of the Police Department
might have been wrong, but because there is  continuing programme of improving the ad ministrative
system within the Department, and because the Department’s handling of such matters i costantly
under review by the Ombudsman’s Office, investigations were taken no Turther,

iCasE Mo 32
Tow truck driver alleges malice

In several respects, the case of Mr F, & tow-truck driver, illustrates the frustrations inherent in
investigations of the police. His complaint took mare than eighteen months to finalise. and during that
time his interest in the matter appeared to wane, Throughout the investigation there was a confhict of
evidence between Mr F and the traffic constables he complained about, When his complaint was at last
concluded. it was with the finding of *unable to determine™, which under Seetion 25A of the amended
Act means the complaint is deemed not to be sustained, Mr E did not want his complaint re-
investigated under the new procedures, which aliow the Ombudsman 1o hear evidence directly

Mr E, for whom English is a sccond language, wrote 1o the Commissioner [or Police on 28th
January, 1983, His threc-page ketter alleged malice on the part of Tour constables, whose badge numbers
he quoted. He said: “These constables | felt somehow they have ill-feelings, malice, resentment Towards
me. The other constables are fuir and deserve their rank and name as Constable™, One constable in
particular was alleged to have harrassed him by issuing unwarranied traflic notices and by giving
preference 1o other companics when allocating low jobs,

This excerpt from Mr E's letter shows the tvpe ol incident he alleged:
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“One night I was minding my own business at .30 am. inthe morning. | was on my way home
1o sleep. 1 saw this Constable’s car followed me. 1 was not speeding up 10 any accident. He
followed me along Princes Highway, Tempe to Union Street along vo Unwing (sic) Bridge, 1o
Richard Crescent, to Carninglon Road, to Premier Street, to Thornley Street, then 1 stopped
and asked him why do you follow me around like that? He said 1 book you for speeding and
no seat belt and no indicator. He said 1o his partner the other Constable, have a Rego check
and put a Defect sticker on his tow truck. One occasion at Newtown 1 pulled up at King
Strect and Holt Street 1o an accident when the book signed it was time for me 1o tow the
damaged car [ lurned from lefi side of road to nght to where the car was, the same Constable
booked me [or turning over a double line, The traffic was very thick at the moment, 1o the
best of my judgement and for the benefit of the public 1 just have to chuck the U turm to pick
the damage vehicle. 1 must do this immediately otherwise it may cause another accadent,

Many accidents | went to this very Constable always 1old me to leave because the other

Company tow trick drver has got the job. Someétimes | armived at the accident before the

other drivers of the Company arrive the same Constable told me to leave as the job is belo

i&: the {!II:':.'!T tow. Time and time again 1 saw it with my own eyes to the behaviour of this
onstihle.”

The Ombudsman’s Office received information about Mr E's complaint by telephone from
Internal Affairs Branch, and a copy of his complaint was received on 18th February, 1983, On 24th
February the Senior Investigation Officer wrote to him explaining that the first stage of the
investigation would be carried out by members of the Police Force, and that it might be saveral months
before he heard from the Ombudsman’s Cilice again.

On 10th June, 1984 the Deputy Commissioner of Police, Mr Perrin, wrote to the Ombudsman.
He sent information on preliminary police enquiries, and asked the Ombudsman to agree 1o Section
201} of the Police Regulation ( Allegations of Misconduct) Act being invoked. This provision allows for
a suspension of investigation until charges have been heard in court. Mr E faced several traffic
infringement charges. The Ombudsman agreed to this delay but asked that the investigation into
alleged favouritism in allocating tows go ahead.

Police investigators interviewed Mr E, who stated among other evidence:

“There is a lot of times | go to accrdents and this Policeman and his mate are there. They tell
me to piss off, the other company has got the job, but we both arrived at the same time and no
books have 1o be signed up or cards given and [ wait 1o give them my card. The constable say,
You go, or | lock you up”.”

In September, 1983, the Deputy Commissioner sent to the Ombudsman his report into the issue
of whether the tow roster was being adhered 1o fairly. Copies of relevant tow rosters were attached to the
reparts, as were the traffic infringement records of a number of vow treck drivers, All police involved in
the matter strongly denied favouning rival firms, The investigating police officer was satisfied the
complaint was nol sustained.

 The tow truck rosters showed that, over a 4 month T‘md the company Mr F worked for
recetved fewer tows than five other companies, but more tows than three other companies had received,
In cther words, there was no conclusive evidence of favouritism.

The investigating sergeant’s report included some gratuitous remarks about the complainant,
who was described as “a Tongan Islander, very illiterate, [with] & wrmiml grasp of the English
language™. A former employer was quoted as having had 1o sack him use he was too violent.

Mr F was given a chance to comment on the report, but did not do so. In March, 1984 he
defended a number of traffic charges in court. These included charges of speeding, doing an unlawdul
U-turn and failing to wear a seat-belt. He was convicted of all except “not wearing a seat-belt”™.

In March, 1984 and again in June, 1984 the Ombudsman’s Office asked when the report on the
allegations of harassment coubd be expected.

In June, 1984 the Assistant Commissicner (Internal Affairs) sent a final report on the
harrassment issue. Again there were strong denials by all police and a recommendation that the
complain be found not sustained. This report was sent to Mr E for his comments.

Mr F, wha by this time wis working for a different company, did not reply. Nor did he respond
1o two telephone There was thus no indication that he would welcome a re-investigation of his
complaint,
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The Ombudsman had before him conflicting written statements only: on the one hand
allegations by Mr E, which tended 1o lack names, dates and witnesses; and on the other, denials by
police officers, usually corroborated. The court had convicted Mr F on most of the traffic charges, so
his allegations of unfair tickets could not be sustained, On the availabbe evidence, the Ombudsman was
unable to determine whether a tow truck racket existed or whether some constables had harassed Mr F
The complaint was found “unable (o be determined”™, and deemed to be not sustained. Mr F, and the
police invelved were informed of this outcome in August, 1984, a year and a half after the complaint wis
meade.

Case Mo 33
Paolice powers in a “dangerous situation™

A complaint was received following an incident at the Central Industrial Prison on [8th August,
1979, A member of the Corrective Services Advisory Council, Mr B., was “escorted ™ [rom the prison by
a number of palice officérs armied with batons, Despite his profestations to the police concerned, his
contention that he had a statutory right to remain at the prison, and his proferring of identification, the
police saw him off the prison grounds, The solicitors acting for the complainant protested ai the “rude,
officious and indeed untawful behaviour™ of the palice involved.

A police investigation into the matter suggested that the incident occurred while a state of
emergency existed and, because of astrike by prison officers at the time, circumstances were “verging on
a riot situation™ The police officer concerned had decided to remove Mr B, in exercising his discretion
while “in charge of a dangerous and volatile situation™,

Protracied communications ensued with the complainant’s solicitors, and with the Department
of Corrective Services as to the legal authorty of Mr B. to remain in the prison, The police agreed
that Mr B, was duly authorised under the Prizons Act o visit and examine any prison at any time he
thought fit

The Ombudsman tssued a drafl report, finding the complaint sustained and recommending that
a# suitable communication expressing regret for the police action be s2nt by the police 1o Mr B. He ilsa
recommended that responsible officers be made aware of the rights and responsibilities of members of
the Corrective Services Advisory Council,

The then Commassioner of Police arranged [or the next mesting of District Superintendents 1o
note the position of members of the Council, but maintained that "the action that should be taken in the
event of a recurrence (of a similar situation) must rest with the authority in charge allowing that
authority 1o assess the situation on its merits™. He noted that this firmly held view of his would also be
brought to the attention of the District Superintendent’s meeting. He also considered that an apology
wias not warranted,

A later approach 1o the Assistant Commissioner failed to elicit the recommended apology
because he did not think it appropriate to review the decision of the Commissioner of the day.

Cask Mo

Compromise on traffic fines

Mr N. complained about the behaviour of a highway patrol officer, Constable 5. Mr N. claimed
that he was pushing his motor cycle, with the engine off, when Constable 5. made a U-turn and
proceeded to abuse him. Mr N. explained that he had besn riding in the bush, and for that reason did
notl have his licence with him. He then received four infringement notices for vanous offences. He
claimed that he procesded on his way, pushing the motor cycle. When almost home, he had another
altercation with Constable 5., who gave him four more notices. Mr N. complained to this Office of
harassment.

An investigation was carried out and two conflicting versions of events emerged, Constable 5,
denied being rude and abusive, and claimed that Mr N, had abused him and used rude gestures. There
was a possibility that Constabie 5. had been rude and that Mr N, had provoked him. The first set of
infringement notices were issued at 4,58 p.m. and the second set, for identical offences, at 5.22 p.m.;
these were 1ssued when the complaint was almaost home, and suggested harassment.
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In this case & compromise was reached in that the complainant paid the first four fines and the
latter four were adjudicated “caution™. In view of the action tiken 10 resolve the matter it wias decided
that little would be gained by re-investigation, and the complaint was discontinued,

Case Mo 35
Failure to destroy fingerprinis

A discretion is vested in the Commissioner of Police as to whether a fingerprini record, once in
the possession of police, should be destroved. The Ombudsman received a complaint about the
Commissioner's rejection of a request to destroy the fingerprint record of Ms P, a thirteen year old girl
who had shoplifting charges against her found proven in Court but dismissed under Section 83(3) of the
Child Welfare Act. Solicitors acting for the girl were particularly concerned at the advice they had
received from the police that Government departments were afforded “limited access™ to such records
for the purpose of assessing employment applications.

In view of the claim that the girls future employment prospects may be jeopardised, the
Ombudsman made some preliminary enguiries into the complaint, The Commissioner advised that,
whenever a person dealt with under the provisions of Section 83(3) of the Child Weifare Act appears
before the Court on a future date, he or she is required to inform the Court of that fact, This is to assist it
in determining sentence and to prevent that person from again being dealt with as a “first offender™
However, the Commissioner reviewed the matter, and considered that the fingerprints should be
destroved in the particular circumstances of the case,

The Ombudsman considered that. in view of the outcome of his preliminary enguiries, no
further action WEs NEcessary

Case Mo 36
Fund Raising for the Police Citizens” Boys™ Club, Maitland

An anonymous complaint was received from a publican in the Maitland area, alleging that the
serpeant in charge of the Police Citizens’ Boys” Club was asking publicans in the arca to sell “lucky
tickets™ to raise money for the club. The complainant believed “lucky tickets™to be illegal. and as he had
never received a receipt for monies collected, he was worried about missppropriation of the funds,

An investigation was carried out by the Police Internial Affairs Branch. This invelved imerviews
with 19 publicins in the area and an examination of the activities of the sergeant organising the sabe of
lickets.

The sergeant freely admitted that he organised the sale of “lucky tickets™, believing the RELIVILY 10
be legal. He showed the investigating officer a newspaper clipping which indicated that the Premicr had
stated that “pub raffles were OK ™. The sergeant also produced receipt books which accounted for the
manies collected.

The matier was referred to the State Crown Solicitor’s Office, where it was determined that
“lucky tickets™ is an unlawlul game under Section 17 of the Gaming and Betting Act. Under Section 18
of that Act is an offence to organise or conduct, or 10 assist in the organising or conducting of an
unlawful game or to share in the proceeds, Section 19 makes it an offence for a person to give or sell a
ticket in an unlawful game. In the circumstances, it appeared that both the sergeant and the publicans
were in breach of the Gaming and Betting Act.

The illegality of the game has been drawn to the notice of the superintendent in charge of the
Federation of Police Citizens' Boys Clubs, in order to prevent any similar breaches of the Gaming and
Betting Act.
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Case Mo 37
Bookmaker out of business

Anonymous allegations were made about the operations of an SP bookmaker in a small coastal
town, The writer went into some detail as 10 how people laid thewr bets, the location of the premises from
which the bookmaker operated, and where and how she puid the winners. It was alleged that police
from a nearby town and from ane of the squads were being pard 1o allow her 1o operate.

The police officer responsible for investigating the complaint intervigwed:

—the alleged 5P bookmaker;

— the owners of a house where she allegedly operated;

— the pr_upri:t-:rr of the local store outside of which she was alleged to pay winners each Sunday
Marning:
the proprictor of the local TAB; and

— the local publican from whose premises the alleged phone calls were made.

The investigation revealed that, although the person had apparently operated for many years,
she had ceased these activities several months prior to the complaint, In fact, she had been arrested on
one occasion by the police squad she was alleged to have been paying.

The Ombudsman required that the matter be re-investigated under the Ombudsman Act, and a
special officer of the Ombudsman visited the town, observed the TAB and hotel telephone on Saturday,
and the alleged debt paying arca on Sunday, and spoke to many locals and visitors, As there were no
signs of the SP activities outlined in the letier, the complaint was determined 1o be not sustained.

Casy No 18
Dty fo take blood samples

Dr L. complained that on 31st May, 1984 he had been called to a country hospital to see & man
alleged to have been involved in a fight with police,

The doctor alleged that, while the man was at the hospital for examination, the police officer in
charge requested a blood sample be taken from the man. Earlier that evening the man had been
involved in a motor accident and had refused medical attention by ambulancemen. He had also refused
a roadside breath test, and had assaulied the attending police and resisted arrest, He was sy ently
charged on & number of counts, 'lncludingmrcfusing an alcotest, refusing breath analysis and driving
under the influence of intoxicating liquor. Those charges were preferred prior to his being taken to the
hospital for examination.

It was the opinion of the doctor that police were using the widest interpretation of the section of
the Motor Traffic Ao relating to the taking of blood samples, He sought some clarification of the
matter, suggesting that the law as it stood required members of the medical profession Lo become law
enforcers, This Office then sought advice from the Commissioner of Police as to the policies and
procedures of the Depariment in the circumstances oullined by Dr L. Statements were oblained from
the police officers and other persons involved in the matter.

There was conflicting evidence from D L. and the police officer concerned. Dr L. said that he
received atelephone call from the police officer to the effect that the prisoner was to be conveyed to the
hospital for examination, in accordance with Police Departmental Instructions, and for a blood alcohol
test. The police officer maintained that Dr L. asked whether he should take a blood sample from the
prisoncr. The officer said that he informed Dr L. of the onsibility placed upon a medical
practitioner by the Motor Traffic Act on the taking of blood samples in such situations, The doctor was
also alleged to have been told that any such blood sample was totally unnecessary because the prisoner
had already been charged. After medical examination the doctor took a blood sample from the
prisoner, but only after obtaining written consent.

The doctor’s concern arose, it would seem, through a lack of understanding of the requirements
of Section 4E(1) of the Motor Traffic Act which provides:

Where a person of or above the age of 15 years attends at or is admitted into hospital for
examination or treatment in consequence of an accident involving a motor vehicle, it is the
duty of any medical practitioner by whom the person is attended at the hospital 1o take, as
soon as practicable, from the t;mm a sample of the person's blood, whether or not the
person consents 1o the taking thereof,
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The Commissioner of Police agreed that, under the circemstances outhimed to Dr L., the tnking
of the blood sample would not hive been in accordance with Section 4Ei1),

Soction 4F of the Motor Traffic Act provides;

Where a medical practitioner fuils to take a person’s blood sample as required by this section
he shall be guilty of an offence under this Act,

Section 3 of the Act provides a defence 10 the section previcusty quated in that:

It is s defence to a4 prosecution for an offence under sub-section (4)if the medical practitioner
satisfies the Court that:-

(€} he did not believe that the person had attended &t or been admited into hospital in
conseguence of an accident involving a motor vehicle.

() without limiting (c), he did not believe that the person was a person from whom he was
required by this section to take a sample of blood and it was reasonable for him not 1o
have so believed,

g} there was reasonable cause for him not to take a sample of bleod from the person in
pecordance with this section.

Dir L. was informed that the matter had been carefully considered, but it had been decided not to
have the complaint made the subject of investigation,

CasE Na 39
Snake throwing

On Ind Sepiember, 1983 a vouth was arrested in Bourke as a result of his being detected
srashing a bottle on the roadway. He was charged with “Throw Missile™, under the provisions of 1he
Local Governmen Act,

He complained that he wis assaulted and sworn at by police officers on the night of his arrest,
Following investigation, the several allegations of assault on the night of 2nd September, 1983 were
feund “unable to be determined™ and therefore, not sustained.

However, o subseguent complunt that a police officer threw a dead snake onto the vouth's bed
in his cell on the morning of §ih Cetober, 1953 was found 1o be sustained. The constable invaboed
clirmed that he had possed the dead snake through the cell bars for the juvenile to indentify 1. However,
the complainant and his friend, who were in the “juvenile™ cells together, maintained that the constable
threw the snake onte the youth's bunk while he was asleep.

A departmental charge of *Misconduct™ was preferred against the constable, in thit e caused
the snake to be handled by a person in custody. A second charge of misconduct was preferred against
the constable for making a mislkeading statement 1o the investigiting oflicer, concerning what happened
1o the snake after he had put it into the cell. He was lined 525 on cach matter and transferred [rom the
Dubbo Police District a5 a penaliy, A record aof the penaliies was recorded on his Service Regisier.

Case Na 40
Conditions under which prisoners are held in police custody

In May and June, 1983 two complainis were received about the condittons under which
Br:isnner:‘- were held at Dubbo Police Station. An investigation was carried out by the Chief Inspector,
ubbo, into allegations of dinty cells, filthy blankets, inadequate and haphazard cleaning, insufficiem
and cold meals, and the denial of a number of other Gicilines, including lack of provision for adeguate
shaving and for changes or prisoners’ clothes for court appearances.
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Several matters radsed by the complainanis were found “not sustained™, because they resulied
from police practices which were reasonable in the circumstances. These included denial of mirrors for
shaving and demial of personal shaving gear to prisoners. To prevent the pﬂmhllﬂ}' ol injury, prisaners
were supplied with disposable razors. Simitarly, supplementary food supplied by visitors was sometimes
withheld, on the basis that food comainers could be used 1o block woilet cisterns.

The allegations regarding cold and insuflicient meals could not be determined owing 1o
conflicting evidence. The allegation that one complainant was not allowed a change of clothing for a
court appearance could not be determined on the evidence available, In this case, police had no record
of the particular instance, but claimed that prisoners had generally been allowed to change their clothes
before appearing in court.

At the time of the complaint, Police Instructions did not permit changes of clothing, although
the officers a1 the Dubbo Police Station appeared to allow prisoners this facility. Following
recommendations by this Office, Police Instructions were redrafted 1o allow prisoners a change of
clothing for court appearances. Police Instructions at the time did not permit prisoners 1o receive
visitors, apart from legal representatives. However, officers at Diubbo allowed visits by relatives when
uime and stafl permitied, A recommendation was made that Police Instructions be amended to allow
prisomers 10 receive wvisitors, and an approprizle instrection has since been circulated by the
Commissioner.

As to the complaints of dirty cells and inadequate cleaning, it was determined that the contract
cleaner, who had been doing the job since October, 1981, had never been given a statement of his duties.
Consequently there was irregular and inadequate cleaning of the cells, toilet bowls and exercise yards.
Blankets were laundered once a month, and this was insufficient, in view of the eccupation of cells by
intoxicated persons. Mattresses and mllu\-.'smrl: generally not provided on the grounds that, if thess
Were sl ulagﬁf a hazard would be caused by toxic fumes in a confined space. Cells were {itted with coir
mats over a bare concrete floor.

A5 a result of the investigation, the Pobice Department issued instructions thist hlankets should
be lzundered at least once a fornight, and more !'rﬂ:llu:nl.]:.r where necessary. The cleancr was given a
statement of duties requiring the daily cleaning of cells. Instructions bave alio been issoed that
non-smokers should be supplied with mattresses where they are suitably segregated from smokers.

The Chief Inspector of the Dubbo area accepied that the cells and exercise yard were not kept as
clean as they should have been, As a result of the imts:igt;l]linn, he was reminded by the District
Supernintendent of his responsibilities 10 ensure that reasonable standards were maintained,

Case Mo 41
A corsory initial investigation

The complainant said that he saw a police vehicle commence a rght-hind turn in George Street,
Svdney, into the path of an on-coming car, which had 1o swerve to avoid a collision. The police then
hooked the driver of the car for disobeying a red light. The complainant sasd that this was wrong, and
that the police had been making an llegal turn,

The original inw:f.u%?l:u fice relied heavily on the fact that the drver of the car had paid
the penalty for the offence. The thr.rl. budsman found the complaint not sustained, and reported this
to the complainant. The complainant wrote back setting out his dissatisfaction with the investigation,
saying that he had been mis-guoted by the police officer who had taken his original statement of
complaint.

When the Ombudsman attempied to re-open the investigation, the pohce involved took the
matier to the Supreme Court and subsequently to the Court of Appeal. The Courts decided that the
Ombadsman had power to re-open nvestigations if new evidence came to his attention,

In the subsequent investigation further witnesses Lo the event were interviewed, and the driver of
the car was also interviewed., Enquiries were made of the Department of Motor Transpen, but it was
not possible 1o determine the state of the traffic lights at thist intérsection at the time.

In summing up the investigation, Mr Perrin, the Deputy Commissioner of Police, found that the
eonflict of evidence prevented him from deciding what the truth was, He said:-

“In those circumsiances | believe | have no aliernative but to find that the complaint canmot be
sustained. Likewise, because of that dilermma, | feel that the same benefit of the doubt must
be extended to Mr T in respect nllhtlmﬂ'n:mfnngr.m:m naotioe which was issued upon him,
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The police department relunded the penalty paid and expunged the infringement from the
driver’s record.

Because of this, and because the events complained of had occurred in 1979, the Ombudsman
declined 10 re-investigate. By virtue of Section 25A of the Police Regulation (Allegations ol
Misconduct) Act, the complaint was deemed Lo be not sustained.

It is nothbe that the police in charge of the first investigation had not interviewed the alleged
affender, but had relied on his reported admissions to the officer whao booked him, When he was later
interviewed he denied making those admissions. He alse said (and he is probahbly not alone in this) that
he paid the penalty, not because he was guilty, bul because he wanted to avoid “hassles”. The first
investigation did not seek oul an independent witness; that person’s evidence came to light as a result of
the interview with the alleged offender.

It is now the practice of the Ombudsman to invite complainants to comment on the results of
investigations before a decision is made,

CasE Mo 42
Alleged assaull and bribery

Following a miner traflic accident, the two d rivers involved pulled 1o the kerb and alighted from
their cars, After heated conversation & fight occurred, during which one of the drivers indentified
himself as a policeman. The complainant, Mr D, stopped a axi for assistance, but the taxi drver left
after being shown the police badge. Mr D. wanied to go 1o a police station, but the constable refused.
Afiter discussion aboutl compensation for damages, another fight took place. The constable allegedly
snutched fifteen dollars from Mr I3, and both drivers beft the scene. Mr D went 10 the nearest police
station and reported the incident, while the constable went home Lo bed, Constable N, was conlacted
thait might and admitted to o “bit of ascuffle™; he had “had a few beers™ and wis on his way home when
the seeident occurred,

The following day Constable M. made a siatement about the accident, His description of the
events was considerably different from that of Mr D.; he agreed that there was a sculfle, but alleged that
it was instigated by Mr [, and that Mr D had given him some moncy towards the damage 1o his carn.

In his report 1o this Office the Deputy Commissioner of Police maintained that the complaint
ahout the alleged assaull was not sustained because of the conflicting stories of the twio parties. As 1o the
complaint about Mr D, paying Constable N. money under duress, the Deputy Commissioner suggesied
that money was paid 1o the constable, but since the circumstances under which it was paid were in
dispuie this part of the complaint was also not sustained.

The file was referred 1o the Legal Advisings Section of the Police Internal AfTairs Branch. The
matier was heard by the Police Tribunal. The Departmental charge was:

O {a certain date) having witnessed a breach of the Motor Traffic Act and being subgected 1o
o criminal assault you acted in a manncr likely 1o bring discredit upon the Palice Force in that
having identified yourseif as a member of the Police Foree you did then accept the sum of 515
from the person alleped 10 be responsible for such offences and vou did not otherwise take
action against such person,

The Tribunal found the charge proved but recommended no penalty, Mr Justiee Bell was
sutisfied that, after the two parties alighted from their cars, a fight took place. EI: found that a second
melee took place following a discussion concerning compensation for damage, and fifteen dollars wis
obtiined by Constable N.; the method of obtaining the money was disputed.

Mr Justice Bell found Constable ™.'s behaviour 10 be of no credit 1o the Folice Force. He
rejected the Constable’s explanation [or dismissing the taxi driver and for refusing 1o report the matter
tor the police. His Honour found that a police officer, whether off duty oron duty, but particularly when
he idemified himself as a police officer, should not decline 1o subhmit 1o a reasonable request by acitizen
1o comply with a procedure, nor should he give the impression that he is extorting money by reliance on
Tris stafus,
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Casp Mo 43
Constables caught red-handed

At about 1130 p.m. a counsil worker standing on the corner ol a city stregt saw an unoccupied
police car purked, with its lights on, in the vicinity of several clothing stores. He heard an alarm start and
then saw iwo police officers walk owt of a nearby Lane, apparently carrying coats under their arms, They
put the property inta the police car and drove off.

The council worker muisde i complaint. Evidence was gathered by the Internal Affairs Branch
from the proprietor of the clothing shop, from the security firm as to the time the alarm sounded, and
from tape recordings of police broadeasts. Eventually the constables admitted the theft, and charges
were laid.

The constables were found guilty of “break, enter and steal™, fined 3500, and dismissed [rom the
Palice Force.,

Cast Mo 44

Palice innction in logging dispule

The immediate complaint arose from the actions of a senior constable, which stemmed in turn
from a continuing dispute between the complainants, and the Forestry Commission,

Part of the complainants” property adjoins the Kevbarbin State Forest, When they purchased
their property the complainants asked an ofTicer at the Casino office of the Commission whether there
wask any logging if the lorest. Accounts differ as to what the complainants were told. In fact, logging had
occurred intermittently i the Fforest for al beast seven vears before the complaimants bought the
propenty, In P90, i order to obain legal sccess 1o Kevbarbin State Forest, a road was surveved and
catalogued by the Department of Lands through part of the complainants” property. This road was
never gazetied, since the then owner wanted it relocated o greater distance rom the homestead,
However, the second route, leading [rom the Shire road into the forest, did not follow o reserved road,
and land for it had not been resumed before the first of the incadents complained about occurred on ldth
August, 195]. Although it was not a legal road, the second route became the recognised acoess for
logging contractors and Forestry Commission personnel; indeed, past owners of the property permitted
it 1o be used for this purpose.

On Ihh August, 1981 & neighbour teld the complainants that o gate 1o their property had been
damaged. They drove to the property and saw that the Forestry Commission was working in the
adjoining forest, and that access 1o the loggng sites appearcd to be across their land. Mr B put 2 chain
and lock on the gate leading from the Shire road 1o his property and telephoned two officers of the local
Forestry Commission, Logging operations in the Keybarbin State Forest were suspended and an
officer of the Forestry Commission arranged to meet the complainant on the site on the morning of 14th
Autgust, 1981, That officer also asked that the local senior constable of police atend an the propeny
while the Forestry Commission officer attempted to resolve the problem of equipment which belonged
to three logging contractors and which was locked into the forest as a resultof Mr B's Fulliﬁilh’t chain
and lock in hes gate. In the carly hours of 13th August the logging contractors awakened the
complainants by blowing their horns and Mashing their headlights at the locked gate. Mr P rang the
focal semior constable of police, but before he arrived a confrontation occurred between the
complainant and the loggng contractors, When the senior constable arrived Mr P made it clear 1o him,
the logging contractors and to the Forestry Commission of licer who wis then present, that there was no
garetted road through his property and that he would not give permission for logging trucks o go
throwgh it

On 1th Augusy, 1981 ewo Forestry Commission officers and the compliinans’ neighbaour met
Mr P at his homestead, He refused 1o unlock the gates so that the logging equipment could be removed
from the forest, During this discussion the senior constable remained on the road ouwtside the
complainants’ property, about 4 km away, where logeing contractors had gathered, The logeing
comtractors apparently threatened 1o force their way into the property, and the police officer wamed
them not to do so, The logging contractors then said they would cul the chain securing the gate and the
police officer indicated that he would not intervene, There is a dispute between Mr P and the police
oflicer about the conversation that took place between them shortly afterwards, as to what the
contractors proposed 1o do, and whai the senior constable proposed o do as a result, In effect, the
senior constable said that Mr P agreed to his standing by and recording the names and add resses of the
persons responsible, so that Mr P could proceed against them civilly, Mr P denied that he agreed to this
course of action; rather, he wished the police officer to stop the contractors, Three logging contractors
cut the chain; in orderto doso, according to Mr I, they elhowed him out out the way, This was denied
by the other persons a1 the seene, The chan wis broken, the bogging contractors entered the forest and
retrieved their cquipment, and the senior constable gave Mr P the names and addresses of the persons
congerned,
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Omn 3et May, 1982 the local Forestry Commission officer telephoned the senior constable ami
asked that he attend at the complainants’ property while a survey wis carried out for a proposed road
resumption. The Forestry Commission ailicer claimed that be telephoned Mr P prior 1o speaking to the
cenior constable, and that it was his understanding that Mr P was going to refuse access on this
occasion. Mr P disputed the account of the conversation, while indicating that it occurred. In any event,
he allowed the surveyor on 10 his property, while the senior constable and a third class sergeant
remained in a “caged truck” police vehicle outside the complaints’ property, The surveyor and the
Forestry Commission officer served a notice under section 30 of the Public Roads Act on Mr B The
police stood by for some time, the length of which is disputed.

The complaint was re-investigated by the Omhbudsman under the Ombudsman Act. AL the
conelusion of the presemation of evidence in the inquiry under Section 19 of the Ombudsman Act, the
Ombudsman found that on 14th August, 1981 the semior constable made an error of judgement in not at
least giving the logging contraclors & warning against cutting the chain and eniering private property
against the will of the owners. Indeed. he indicated that he personally believed thit the senior constable
pught to have taken positive steps to preclude the cutting of the chain and that, whatever their apparent
mood, he was not persuaded that the logging contractors would not have ignored a firm warning by the
senior constable. However, taking into account all the circumstances, including the unusual nature of
the probiem which confronted the senior constable, the Ombudsman found that his actions fell short of
wrong conduct under sub-section Z8([) of the Police Regulation (Allegations of Misconduct) Act. He
found that there was no other wrong conduct by the senior constable on this oceasion. In relation tothe
events of 3lst May, 1982, he Tound the conduct af the senior constable 1o have been proper. The
(mbudsman recommended that the role of police officers involved in civil disputes be once again &
topic of lectures given by the paolice 1o divisional education officers throughout the State. He also
recommended that the part of the Police Instructions concerning police involvement in civil disputes be
up-dated to give more specific instructions to police officers as (o their kegal obligations in such matters.
The Commissioner of Police accepted these recommendations.

Cask Mo 45
Unauthorised incursion into private property

There were two aspects of this complaint, The first was an allegation that a police officer in a
small country town had, carly on New Year's Day 1983, been surprised by the complainant’s daughter
inside the complainant’s house. He was dressed ina t-shirt, jeans and thongs, and when asked why he
was i the house, said that he was the local policeman. He asked who owned a motor vehicle parked at
the fromt of the house and, when told by the complainant’s daughter that the owner was her brather, had
asked that he come to the police station.

The second aspect of the complaint related 10 the alleged wrongful issue of traffic infringement
notices to the complainant’s son.

The Ombudsman decided 1o re-investigate the complaint about the incursion of the casually
dressed police officer into the complainant’s house, by means of an inguiry under Section 19 of the
Ombudsman Act. The police officer declined to give evidence belore the Ombudsman, The
Onbudsman 1ok evidenoe from the complainant’s daughter and son-in-law, and concluded that on
New Year's Day 1983 the police officer was unable 1o attract the attention of the sleeping couple or the
complainant’s son. He entered the complaint’s house while wearing plain clothes and was surprised by
the complainant’s daughter near the doorway between the hall and the lounge room, The Ombudsman
forund that the police officer had entered the premises without a warrant or the consent of the occupanis,
and that this was contrary to law, The police officer, being dressed in extremely casual clothing while
exccuting his duty, was acting unrcasonably and against police rules.

The Ombudsman recommended that the police officer be paraded before his District
Superintendent and instructed not to enter privaic premises unless authorised by law or with the
occupants’ consent, and counselled as to the rules about mﬁn{g uniform. He also recommended that
the Police Department formally apologise 10 the complainant for the incursion.

The Commissioner of Police has accepted these recommendations.
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Casp Mo 46
Police nvolvement in contractoal dispute

Two police officers responded 10 the complainants call during o dispute between the
complainant and a swimming pool contractor. The complainant alleged that the senior of the two police
officers authorised the svamming pool contractor 1o enter the complanant’s property and damage it
The Chmbudsman decided 1o re-investigate the complaint under the Cmbudsman Act, and instructed a
seconded special officer to interview the parties, The Ombudsman later concluded that the senior of the
two police officers involved himself in the dispute, purported to interpret the terms of the contract and,
based on his interpretation of that contract, directed the swimming pool contractor to ke the
swimming pool pump motor and leave. The Ombudsman found that, in so deang, the police officer
went against Instruction 125 of the Police Instructions, which provides, “Detectives and permanent
Plain Clothes Police should . . be particularty careful not 1o become invalved in any cvil dispute . . .
They are not . .. 10 act on behall of a creditor who seeks to obtain payment from his debtor. ( This apples
also 1o Police i uniform, ) Swch imterference 15 exceedingly improper and dangerows and any member
s0 offending will be liable to dismissal or severe punishment ... In view of the junior officer’s passive
rode in the incident, the Ombadsman made no such finding against him,

The Ombudsman recommended that, because the senior officer’s contravention of the
instructions was comparatively minor, and as there was no evidence of malice in hisill-lfated anempt to
interpret an agreement, the sergeant be paraded before his Dastrict Superintendent and instructed on
this matter. The Ombudsman did not think it appropriate 1o make a recommendation about
compensation. He recommended that the Police Instructions which set out the responsibilities of
detectives and plain clothes police, and which alsoapply to uniformed police, be separated and applied
specifically w uniformed palice.

CasE Mo 47
Confusion over blood tests for alealiol

The complaint maintained that two young uniformed police misunderstood recently-amended
legiskation, and compelled him 1o have a bleod west taken ina public haspatal after he had been injured in
a motor accident. The police claimed that the complainant appeared to be in pain; they took him (o a
hospital in an effort 10 assist him. Onee at the hospital, he was required by the Maotor Trallic Act to
undergo a blood test.

The Ombudsman re-investigated the complaint, conducting a hearing under Section 19 of the
Ombudsman Act. The Ombudsman concluded that the police spoke and behaved in a way that led the
complainant to believe that he was required, under the Motor Traffic Act, 1o anend a hospital 1o have &
blood sample taken. The relevant provision is that o drver involved in an accident, who attends a
hospital, has to have a blood alcohol test. The complainant, a medical practitioner, had wished 1o
obtain medical treatment from a doctor next to his own practice, which was extremely close (o the
hospital in question,

The Ombudsman formed the view that the police believed they were required to have the
complainant take a blood alcohol test, because be hid been injured in a motor vehicle accident, The
police conveyed their belief (o the complainant. The Ombudsman, in reaching his decision, discounted
evidence given by the police that the complainant had expressed his gratitude at some length before
parting from them, that he had requested alift from the Domain Car Park to the Sydney Hospital, and
that he knew the staff at Sydney Hospital

The Ombudsman accepted the complainant’s evidence that he had not expressed gratitude, and
that he did not know the stall of the Svdney Hospital, The complainant had told the officers that, if it
were necessary for him to have a blood sample taken, Sydney Hospital was more convenient than St
Vincent's Hospital, as it was much closer to his place of work. Ombudsman decided that the
officers’ evidence on this point was inaccurate, and amounted to rationalisation,

The Ombuedsman found that, because of the time taken for police to attend the accident, it was
not practicable for either dover nvolved in the acoident to be submiited 1o a breath test (the
complainant had said that neither driver had been breath tested), The Ombudsman found that the
conduct of the two police officers, in indicating (o the complanant that he was required by law 1o have a
blood test, was based wholly on a mistake of law. Both officers appeared, at the time of the
Ombudsman's inguiry, 10 understand Section 4F of the Motor Traffic Act, and so the Dmbudsman
miwde no recommendations about them.
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Evidence was given by the Director of Casualty and Emergency Services al the Sydney Hospital
that confusion existed among police as to the provisions of Section 4F. The Ombudsman therefore
recommended that certain educational steps be taken by the Police Depariment. He further
recommended that the Commissioner of Police apologise to the complainant for the inconvenience and
embarrassment caused to him, and reimburse him for the cost of the blood test. The only one of these
recommendations accepted by the Commissioner of Police was to amend an index heading on the
Palice Department Circular about the provisions of Section 4F, so that it wis not misleading, and did
nol intimate that blood testing was complusory for persons invelved in motor vehicle accidents,
irrespective of whether they attended at or were admitted o a hospital. The recommendations {or
apology and reimbursement, and the other more wid:hrru-:hini“ducatinnm recommendations, were
not accepted by the Commissioner of Police. Because one of the police officers had submitted an
inaccurate report of the accident, she was counselled on this point, and a fresh traffic accident report,
correcting the inaccuracy, was made out,

Case Mo 48
T-Treatment in indentification

The substance of this complaint was that a probationary constable was rude to the complainant
and ill-treated her. The constable was investigating an accident involving & vehicle owned by the
complainant, but apparently driven by an old school friend, to whom she had lent her vehicle. The
complainant was unable (o assist police 1o locate her friend, who had given the driver of the other
vehicle a false name, address and telephone number. The complainant said that her friend had told her
shve had becn in an accident, but not that another car had been involved,

The complainant sid that the probationary constable, in a peremptory manncr, summened her
ta the police station to question her about the accident. On a later occasion, after the complainant and
the constable had trouble contacting each other, the constable, according to the complamant,
demanded that she attend the local police station to answer questions which *had to be asked in a police
station™. The constable arranged for the other person involved in the accident to be present at the police
station at H;i.i!im:,mthut the other driver might say whether the complainant had, in fact, been a party
o the accident.

The complainant said that she was left waiting in the police station while the constable went
away, allegedly because he had the wrong notebook. She complained of being pushed into an interview
room, 10 be identified by the other party to the accident. The complainant also alleged that the
constable, in his speech and manner, wis rede and aggresive.

Procesdings brought against the complainant for failing 1o mpt[y the name and address of the
driver of her vehicle at the time of the accident were dismissed on a plea of “not guilty™

The complaint was re-investigated under the provisions of the Ombudsman Act and aseconded
special officer of the Ombudsman interviewed the complunant, the police officer the subject of
complaint, and the other driver involved in the accident. The Ombudsman determined that the
indmliﬁ:ﬁt'h:mlprmnim carried out by the probationary constable, and his failure to inform the
complainant of this procedure, was contrary to Police Instructions. This was likely to create an
atmosphere in which his words or actions could be construed by the complainant as being rude. The
Ombudsman alse found that the act of subjecting the complainant 1o this identification procedure
constituted ill-treatment. He found that the conduct of the probationary constable was unrcasonable
within the provisions of Section 28(i) of the Police Regulation (Allegations of Misconduct) Act. He
observed that the senior officer responsible for supervising the identification procedurs was not
mentioned in the original complaint, and so the Ombudsman made no finding a5 1o his conduct. He
noted. however, that the officer in charge of the station had certain supervisory responsibalities, if the
identification wres =1 out in the Police Instrctions were to be complied with. The Ombudsman
recommended that the probationary constable be counselled as 10 the appropriate course of action for
identifying suspects, and the Police Department agreed with this course of action.

Case No 49
Disputed police search

The complaint was in these terms;-
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a) While attempting to gain entry to the complainant’s house on Ist December, 1982, under
asearch warrant, two officers from the special gaming squad failed 1o identify thermselves
as paolice officers or 10 produce the warrant 10 the complainant.

b} Becanse the officers did not identify themselves, the complainant sought police assistance
against two unidentified persons who forced entry into his house, breaking a window in
the progess.

¢) Une of the officers used offensive language and harassed the complainant, saving: *You
dickhead, you knew we were coppers, why didnt you let us in ., "

“We have treated you very well, we could have surrounded the house with a dezen or w0 of
our blokes, and just smashed our way in.™

“. il you continue to telephone the Police when something like this happens, the word
will get around that A . .. .. s & pest, who is always complaining. One day when vou want
a copper they just won't come,”

“... Regarding that appeal we've got some tapes on that havent we .. You are going to
gel a shock when that appeal is heard,™

“l'don’t give a shit if you phone the Prime Minister,"

d} One of the officers refused 10 allow the complainant to photocopy the search warrant
and, when asked who had issued it, gave a false name,

¢} Drawers and cupboards in the complainant’s study and other areas of the house were
searched,

f} A uniformed consiable, who arrived in response to the complainant’s telephone call v
paolice headguariers, was belligerent and o ive, and failed 1o check the bona fides of
the officers from the special gaming squad.

The complainant’s solicitors said the complaint was predominantly about harassment by

Egli?*: that arose because the complainants had appealed against a conviction under the Gaming and
thing Act,

The Ombudsman re<investigated the complaint, mainly through an inguiry under Section 19 of
the Ombudsman Act. He concluded that the complainant’s behaviour was intended 10 inconvenience
and delay the entry of police to his house. It was a Wednesday afternoon and, in the Ombudsman’s wviE,
it was highly likely that starting price bookmaking was being conducted by the complamant and his
friend, who (while denying that this was the case) admitted that he had, in the past, assisted the
complainant in this activity,

The complainant, by not allowing the police entry, was able to destroy evidence of betting. The
police found a large bag of shredded pricing sheets and other shredded paper attached to a shredder in
the complainant’s office. While executing an earlier warrant at the complainant’s house, police had
seized a tape recording in which the complainant outlined a stratagem similar to that used on this
occasion to delay police entry. The Ombudsman formed the view that both the complainant and his
friend were fully aware that the persons attempting to gain entry to the premises were police officers
mguiring into staring price h-nutmal:ingl. The complainant’s friend said that he, at least, knew they
were police. Later in the inquiry the complainant admitted that he knew that police were attempting to
gain entry to his premises. The Ombudsman also found that the complainant had been shown indentity
cards and the special search warrant by the officers of the special gaming squad. The Ombudsman was
not satisfied that any of the police involved in the execution of the wirrant or the subsequent
verification of the special gaming squad officers’ identities made any of the offensive remarks or
behaved in the offensive manner alleged by the complainant.

One of the reasons for the Ombudman’s sceplicism at the comiplainant’s evidence was the
complainant’s professed ignorance of the tape recording, which the police intended to introduce at his
wife's appeal. It was highly unlikely that the complainant was ignorant of the tape, since his wife, and
the police whe seized the tape, said that the complainant was present when it was scized and that the
tape was referred 1o in the proceedings against the complainant’s wife,

The Ombudsman found the complaint not sustained, and found that the police officers involved
in the incident acted properly in executing the special search warrant and in responding to the call (o the
complainant’s house,
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Casg No 5

Missing property

Mr T. complamed that valuable personal property was taken from him at a polics station upon
his being arrested. charged and held in custody. Mr T. did not attempt 1o collect the propenty for some
time, and found that it was missing when he finally came 1o claim . The police investigation of this
complaint concluded that the property had been taken from the police station without MrT.s authority
and that the person responsible for this was most probably a member of the police Torce. However,
owing to the lapse of time, to the inability of the mvestigating police to identify the author of forged
signatures on relevant documents, and to the farpe number of police who had passed through the police
station in the relevant period, they were unable to identify the person responsible for the removal of the

property.

The Ombudsman behieved that it might be possible 1o gather sulficient evidence to identily the
police allegedly involved, and decided to re-tnvestigate the matter. Certain limited re-investigation was
carried ouwt, bul there was still insufficient information 1o dentily the persons responsible for the
disappearance of the properiy.

A dispute presently exists between the Office of the Ombudsman and the Police Depariment as
b ihe amount of compensation 1o be paid for the fost property, The Police Department is of the apinion
that the sum of the lowest values for each sndividual item of property (taken from three compaosite
quoiations) should be paid to the complzinant, The Ombuadsman is of the view that the middie
composite valuation of the three composite valuations abtained should be paid 1o the complainant. The
Ombudsman has further recommended that expenditure incurred or 1o be incurred by the complainant
in réeplacing house and car locks (his keys had been amongst the missing properiy) should be
re-imbursed to him by the Police Department. The Police Department has requested that receipts and
quotations be obtained in relation to these latter expenses before it considers whether to recommend the
making of such a compensatory payment.

Case Mo 5l
Who sodicited the bribe?

In May, 1984 the Police Department received an anonymous letter alleging that during Easter,
1984 a police officer had solicited a bribe of $800, and had accepted 3300, from Mr M., instead of
charging him with driving while above the prescribed alcohol limin, The letter said that a further £300
was 10 be paid to the officer and that Mr M. had received threatening telephone calls about paving the
£500, and had borrowed 5500 from his emplover 1o pay the bribe, The complainant also supplied the
home and business telephone numbers of Mr M., the name and address of his employer, and the
employer’s first name,

Investigating police were told by Mr M. that he was stopped by a uniformed police officer in
Bondi Junction about 11 a.m. on Easter Sunday, 2ist April, 1984, for a traffic offence; hie was given a
breath test, which proved positive. The officer intimated that he would also fail the 1est on the “bi
machine™ ai the Police Stanon, and remarked that Mr M. would need his licence for work. The sum o
$800 was mentioned. Mr M. had $300 in his possession, and handed that money to the officer,

Mr M. described a Police issuc alcometer as the device used for the breath test. He described the
officer, and said that he was wearing normal police uniferm but no cap, and that he was driving an
unmarked Commodore sedan. He also said that there was no mention of paying a further $500 to the
officer; nor had he received threatening telephone calls. Mr M. could not assist the investigating officers
with the identity of the complainant, and claimed he had told no one of the incident,

Mr M. semployer told police that on 4th May, 1984 Mr M. had borrowed $800 from him, saying
that he had a problem with drinking and driving.

Police inquiries revealed that on 2ist April, 1984 the only officers working in the Bondi area, and
issued with alcometers, were members of the Highway Patrol. The only unmarked Highway Patrol
vehicle in the Bondi arca at the relevant time was manned by two officers, neither of whom answered the
description supplied by Mr M. There was no further evidence 1o establish whether or not the *officer™
was, in fact, a police officer, or whether his vehicle was an unmarked police car or a private vehicle,

Investigating police were satisfied that Mr M. s version of the incident could not be refuted and
that there was sufficeent evidence to sustain the complaint. However, since the officer could not be
identified and all avenues of inquiry had been exhausted, consent was granted for the investigation to be
discontinuwed.
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Case Mo, 52

Change in procedures

MrS. rented some premises in Neutral Bay to two brothers. When Mr S. went to find out why
his tenants had not pasd their rent, a heated argument broke out, Mr 5, alleged that his tenants assaulied
him and caused malicious damage 10 his car,

Mr S. left the premises, drove to the nearest telephone and called the local police station. The
police arrived at the Neutral Bay address and interviewed Mr 5. and his alleged assailants, The police
asked Mr 5. and one of the brothers, Mr W, to accompany them 1o the police station.

Mr W, was charged with * Assault” and “Malicious Injury”™. Mr S, alleged that he was1old, afier
signing the charges, that *1 could leave and nothing more™. Mr 5. said that “about twe and halfl weeks
later | contacted Constable K., by telephone to find out when the matter was being heard and why | had
not been contacted and he advised me that it had already been heard and because | had not appeared in
the matter it had been dismissed ™, The police denied the allegation and said that they had 1old Mr 5.
where and when to appear in court, and had given him a “scrap of paper” with the details on it.

The police investigation of Mr 5.'s complaint found it not sustained. However, the Ombudsman,
after examining the police report, decided to re-investigate the complaint. A hearing was held under
Section 19 of the Ombudsman Act. The Ombudsman found that Mr S, had been informed by the police
of the date and place of the hearing. However, the methods used by the police to inform Mr 5. were
found to be inadequate and in need of reform.

The Ombudsman recommended to the Commissioner of Police that “steps be laken Lo ensure
that a formal document be drawn up setting out the hearing date and the responsibilities of a private
citizen who lays any information against another citizen at a police station™.

The Commissioner of Police tssued Circular No, 85/16 in response to the Ombudsman’s
recommendations,

CASE No. 53
Conflict over parking

Mr P complained that, when booking him for double parking, an officer of the Highway Patrol
had used unnecessary force, tore his shirt and unnecessarily arrested him.

Investigations revealed that the complainant and the two police officers involved gave consistent
accounts of the initial facts. Mr P's car was double parked outside a restaurant while he was out of the
car discussing arrangements for dining with the people whom he had driven Lo the restaurant. As he
returned to the parked car, two police officers were issuing parking tickets to cars behind where his car
was double parked. He got into his car, turned on the headlights, started the engine and commenced to
drive away

At this point, the versions of the complainant and the police differed as to what happened, The account
given by one of the police was as follows:

He (Mr P) had driven the car about 10cm when 1 held up my left hand and signalled for him
to stop. | shouted “STOP™ 10 him. The person E then stopped his car and | went to the
driver's side door and said to him, *You have 1o wait a couple of minutes for me to finish what
1 am doing, sir’. He said , "No I'll just drive off, you can’t book me when [ come out to my car’,
1 said. ‘If you drive off, sir, 'l have no alternative but to stop you down the road and arrest
vou for disobeying my direction’. Mr P then drove the car off in K. Street,

1 hnmﬂ:limiLran back towards the Police car and | commenced to drive in the same
direction as [Mr P]. The vehicle again double parked some yards further on. | approached
the parked car in the police vehicle, | turned on the blue Mlashing lights, sounded the car horn
twice, stopped behind his car and approached Mr E

1 said, *Produce your driver’s licence, sir’. He failed to produce his licence and | said, *You
have failed vo produce your licence, state your name and place of abode’. Mr P did nothing
and said nothing. 1 repeated the request to Mr P to state his name and place of abode or he
would be arrested. Mr P again said nothing and did nothing. Constable st Class B then said
to Mr P, ‘Sir, you've failed 10 produce your drivers licence. Now if you fail to state you name
and place of abode you're liable to be arrested”. He said, “Well, arrest me then’.
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I called for another police car Lo assist in the arrest, as P was obviously not poing o go along
peacefully ... Another police vehicle arrived. | suid 1o Mr P, *You are under arrest [or
refusing to state your name and place of abode. Get into the police car’, He did nothing but
Just sat there in the driver’s seat with his arms folded. | then reached down into the inside of
the car and grabbed him by the shirt collar and pulled him towards the police car. This failed
to move him. 1 then ook hold of him by his arm and pulled him out of his car. With the
assistance of other police he was walked to the rear of the police vehicle. He was then
searched, handculfed and then conveved 1o the Police Station,

After arriving at the Police Station, Mr P was asked at least ten times to supply his
name and address, He did and said nothing. He was then charged under the particulirs
which appeared on a licence in a wallet found on him when he was searched. He was charged
with *Disobeyving a reasonable police direction” and Tor refusing to state his name and place of
abode when stopped by police after having driven a motor vehicle. (Note: These offences
constitute proper grounds for arrest, in accordance with the provisions of the Motor Traffic
Act and in accordance with Police Instruction 31-8A, paragraph 14.)

By contrast, here is the complaint’s version of what took place:

I walked to the car and saw & Constable booking cars behind me. [ got in and stirted the car
up, moved a few metres when | heard a whistle. I stopped. The Constable was walking
towards the car. He spoke to me in a formal tone of vaice, *Sir, your car s double parked”, |
said 1o him, “Even though [ am in the car and the car is already moving”. He said, *You have
already committed the offence of double parking”, 1 said, "OK", He said, '] have already got
your number down in the book”. | saw a car moving out from a parking spot about three cars
in front of me, 1 said 1o him, *15 it alnght to move the car into that parking spot? You™ve got all
the details. He said ‘No. You stay here and dont move”, 1said, "1 can't see what the problem is.
I'm only moving up here to park the car”. He said thataf | moved the car, he would arrest me, 1
replied to him, *You've got all the details, | am not disputing it, you can give me the ticket and
ITwillmail it.”. . . I moved off to park the car, The Constable came up behind me in the police
car with the sirens gﬂinhm:l the lights flashing and parked behind me, stopping me getting
into the parking spot. He got out and said 1o me, "OK driver, | wani 1o see vour driving
licence", | said 1o him, "Let me park the car”. His fellow officer then said 1o me, “You've got five
seconds 1o produce your licence”. | saad, “Let’s forget about the five seconds and let me park
the car. | have got the driver’s licence™. . With that the Constable reached into the car and
pulled the keys out. He opened the driver's door and dragged me out of the car by my clothes.
He twisted my arm behind me and handcuffed me, he pushed me against the boot of the

ice car and ook my wallet and kevs out of my pocket, | said, *"What am 1 getting arrested
or?” He said, *Youll find out when we get to the police station.” We then came 1o the police
station. They asked me my name and evervthing and | didn tell them, | was real angry. 1
wanted 10 speak to somebody who was going to be a bit reasonable. [ was told if | didn't give
my name and address | would be locked up and go to Court.

The available evidence relating Lo the complaint was conflicting. If there were any witnesses to
the occurrence, they failed 1o make themselves known to police. Because of the conflicting evidence, it
was not possible to determine where the truth lay. Mr P did not rnliunsl. re-investigation, and the
complaint was deemed nol sustained, in accordance with Section 253A of the Police Regulation
{ Allegations of Misconduct) Act.

Case Mo 54

Goods in enstody

Mr [ made several complainis about the conduct of palice on 1Tth and 19th January, 1984, He
compiained that on 1Tth January unifermed police, topether with his landlord, entered his room
without his permission, removed two guests, and gave no reason for their action. Mr I also
complained that on 19th January several uniformed police entered his room, again accompanied by his
landlord. On this occasion, after inspecting some of the praperty in the room, Constable 5. arrested Mr
D for having stolen goods in his custody.

Among the allegedly stolen goods were three bank passbooks, two in the name of R and one in
the name of 5. Mr ). complained that the police had put a *stop” on these accounts, preventing him
from opérating them, According to Mr [, the accounts were his own, but were conducted by him in
other names.
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Mr I also complained that the police and his landlord placed the rest of his personal
possessions, including a calculator, into a number of green garbage bags before taking him 1o the police
station, When his property wis returned to him, upon his release on bail, he found that the caleulator
was missing. Mr D. aléo complained that two items the subject of the charge of "goods in custody’, an
adaptor cord and a packet of bateries, were not returned to him afier the charge was dismissed,

Finally Mr D). complained that the evidence given by Constable 5. at count was perjured,
although he later said merely that the evidence of Constable 5. wus not consistent with events on [9th
January, 1984, and that the constable™s memory was deficient.

Investigation by the Internal Affairs Branch revealed that;
I. Eviction of puesis

(i) the whereabouts of the two puesis was nol keown, and one was known to the
complainant only by his first name;

(i) extensive searches of police records, including car diarics, duty rosters, telephone
message pads and occurrence pad entries, failed to confirm the attendance of any police
officers at Mr [0 premises on 1Tth January, 1984,

2. Charge of “goods in custody™

(i} altheugh the Magistrate found a prima facie case against Mr D at the conclusion of the
prosecution case, the charge was dismissed afier Mr D) give evidence and produced
receipts relating vo his purchase of the goods, and gave an explanaticn {or his possession
of the passbooks;

(i} Mr D) had not previously shown these receipis 1o Constable 5. or other police. Some of
the receipis were hidden under & tablecloth in this rosm and others were in his wallet. Mr
D). was worried that, if he produced the receipts, they would be destoryed, just as a rent
receipt had allegedly been torn up by the landiord in the presence of police;

(iii) according 1o the Police Prosecutor, the Magistrate remarked that, hisd Mr I3 been as
frank with the arresting police as with the Court, the charge may not have cventuated.

3. "Siopping” of Bank Accounts
(i} Constable 5. ssued subpoenas to the relevant banks to produce records of the accounts;

(i) the banks entered a particular code on thess accounts, reguiring a telker 1o refer any
gperation on the Sccounis 10 a superior,

(iit) upon the dismissal of the charge, the passhooks were returned to Mr D, and the code
removed.

4. Loss of calculator

(i) the property placed in the green garbage bags was not listed either by Constable 5. or at
the polce station: the garbage bags, bul not their contents, were entered in the Prisoners

Property Book;
(it) some items were lefi in Mr )5 premises after his arrest;

(i) Mr I did not check his property, and did not raise the issue of the missing cabeulator
until he spoke 1o his parole officer;

{iv} thus it was nol clear that the calculator was placed in one of the garbage bags by police.
5, Failure to peturn property

(1} the adaptor cord and packet of batteries, together with other property the subject of the
charge, were entered inan Exhibit Book at the police station for production at court in
accordance with normal practice;

(it} when the charge was dismissed the property was returned to Mr [, whao signed the
Exhibit Book 1o acknowledge receipt of the property



i, Evidence of Constable 5.

(i} nocrossexamination of Constable 5. by Mr DU kegal representative was conducted on
this point, and no sdverse comment was apparently made by the Magistrate about
Constable 5.% evidence,

The Internal Affairs Branch investigation concluded that none of the complaint was sustained.

Mr D. was not satisfeed with the investigation, and asked the Ombudsman 1o re-investigate the
complaints under the Ombudsman Act. The Ombudsman examined the documents prepared by the
Internal Affairs Branch and concluded that complaims (20, (3), (5) and (6) were “not sustained™.

The evidence on complaints (1) and (4) was conflicting, and the Ombudsman considered
whether 1o re-investigate those matiers. However, having regard to the facts disclosed by the Internal
Affairs Branch investigation and to the resources required for a re-investigation, the Ombudsman
decided that such a re-investigation should no be carned oul. Accordingly, by virlue of Section 25 aof
the Police Regulation (Allegations of Misconduct) Act, the complaimis were deemed 1o be not
sustained.

The investigation did reveal a failure by Constable 5, and the Station Sergeant 1o comply Tully
with Palice Instruction 32, paragraph 25, in recording the personal possessions of Mr D. at the police
station. The Assistant Commissioner (Internal AfTairs) advised that he intended 1o have both officers
counselled by their Divisional Officer as to their responsibilitics,

Case Mo 55
Threstening gesture

Mr 5. complained, among several other things, about the conduwet of Detectives H. and M. at the
Sydney District Court, Darlinghurst, on 4th November, 1980,

Mr 5. initially complained through his solicitor that, following Mr 5. acquittal by a jury on
three charges of armed robbery, Detective M., who had been involved in the case, glared at him in a
courtyard outside the court. ective M., placing his fingers against his head, made a gesture
indicating the firing of a pistol. In a later interview with an investigator from the Internal Affairs
Branch, Mr 5, stated that the incident had occurred inside the courtroom in the presence of the judge
and jury, and that the gesture had been made by Detective H., the officer in charge of the case, Mr 5.
maintained that his mother, brother and a witness who had given evidence on his behall had seen
%T: imj'dnill:- Mr 5. also told the investigator that he had hlf;mui his solicitor of the gesture by

tective H.

When interviewed by the Internal Aflairs Branch, the solicitor said that he had not witnessed the
incident, and had written the letter of complaint on Mr 5.'s instructions. Mr S.'s mother said that the
E::ure was made inside the courtroom by Detective H., but after the judge and jury had left. Mr 5.%

ther maintained that Detective H. was responsible, and that the incident took place as the detectives
were walking out of the Court. The expert witness did not see any incident, and believed that Mr 5%
brother hed not been present. Detectives H, and M. denied the allegation.

The investigation was referred to the Police Prosecuting Branch. In his examination of the
material, the Acting Superintendent in charge of the Branch restricted his comments to the question of
whether there was evidence to suppon a prosecution for the offence then commonly known a3 “serious
alarm and affront”™ under Section 5 (now repealed) of the Offences in Public Places Act. The Acting
Superintendent commented that the complainant’s staternent, topether with those of his two witnesses,
might, untested, indicate the commission of such an offence. However, the offence was a summary
one, requiring that an information be laid within six months, and 50 any prosecution was ilready
statute barred.,

Because of the number and nature of other complaints m.ad: Mr 5., the investigations were
ol completed until late in 1984, [t was then concluded |f:uh¢ -:.mnp-]m1 was not sustained. Mr 8. was
dissatisfied with this finding and asked the Ombudsman to re-investigate the complaint. However, the
Ombudsman decided that, having regard to questions of utility and public interest, there should be no
re-investigation. Accordingly, the complaint was deemed not sustained, pursuant to Section 25A of the
Police Regulation {Allegations of Misconduct) Act.
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Cask Moo 56
“Punchy” and the Rughy player

The complainant maintained that he was assaulted in the Glebe Police Station when detained
there as an intoxicated person, Owing to the extreme state of his intoxication, the complainant, a
university student who had been celebrating a faculty Rughy victory, had a blurred recollection of
events, Alter leaving a Glebe hotel, he had been discovered lying in a vacant allotment by two passing
police officers. Their attention had been drawn to him by two young women whom he had been
allegedly “hassling™, and next to whose car he was lving.

During his detention a1 the vacant allotment the complainant was truculent and physically
aggressive, He had no recollection of the period between leaving the hotel and walking into the Glebe
Police Station. Accordingly, the Ombudsman, when re-investigating the compliint, had to rely on the
testimony of the police that the complainant fell while trying to swing out of their grasp. This caused one
of them 1o everbalance on to him, inflicting facial injuries,

The complainant was taken from the vacant allotment 1o the Glebe Police Station and there
placed in the dock. He said that, in response 1o his truculence, aggression and bad language, ane of the
police, at the instigation or with the approval of a uniformed Sergeant, struck him on more than one
occasion. The police denied that any such assault took place but one of them, under questioning, said,
“He might have got his . .. images of what happened mixed up™, and, "He hasn’t remembered nghtly
what’s happened™. The Sergeant on duty said, *1 dont know what happened owtside, of course. .. I'm
told certain things . . ™ and said that the nickname of one of the police was “Punchy™, One of the officers
said that he thought the complainant’s behaviour was “anti-police™ The Ombudsman decided that
three of the police were other than frank in the evidence they gave.

The complainant was released the morining after being detained, and returned 1o his university
college. He told a friend about the incsdem and the friend. showing some presence of mind, took
photographs of the facial injuries, Some time later his sister told his father about the incident, and the
complainant was examined by a doctor. She found that he had a fractured nasal bone and other
injuries; this was later confirmed by X-rays.

Afier the complaint was made, an identification parade was conducted by the investigating
E-nlin:. The complainant identified as his assailan a police officer whose appearance did not accord with
is previous description of his assailant. There was some disagreement between the complainant’s
medical practitioner and the Senior Police Medical Officer as to the likely cause of the complainant’s
injuries, but the Senior Police Medical Officer gave evidence that il the complainant had been amnesic
from the effects of alcohol, is was possible that a blending of the physical {eatures of persons present
during the alleged assault could occur. On both sets of medical =rhi}rl.-m.1 it appeared that & punch or
punches could have caused the injuries, or at least some of them, although the evidence of the
mrnl'_npiainam's doctor faveured this conclusion more than the evidence of the Senior Police Medical
ChEecer,

The Ombudsman found that, during the course of his detention in the vacant allotment, the
complainant struggled and fell to the ground, that a police officer fell on top of him, and that the
complainant sustained 4 graze and a bump to the left side of his forchead, and possibly a bump 10 the
left sade of his head and some injury to his nose, He also found that at the Glebe Police Station later that
evening, the complainant, who was apparently aggresive and truculent, was struck at least once between
the eyes by one of the four uniformed police present. The Ombudsman found that the complainant’s
initial description of the police officer who struck him, and his subseguent identification of a cenan
police officer as this person, were confused because of his intoxication. The Ombudsman was unable to
determine which of the four police officers struck the complainant. He thought it likely that the assault
was a1 least condoned, if not instigated, by the station sergeant in an attempt to “guicten down” the
complainant,

The Ombudsman found that the assault on the complainant by an unidentified police officer
was. contrary to law. He recommended that the New South Wales Police Depanment {ormally
apologise to the complainant, reimburse him for medical expenses incurred by him as a result of the
assault, and make an ¢x-gratia pavment of 100,00 1o him to cover the travelling and other anciflary
expenses to which he and his father had been put in connection with the making of the complaint. He
further recommended that the New South Wales Police Department indeminify the complaint for any
medical expenses which he may in future incur as a result of the injuries sustained by him {’I:Dm the blow.
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Ini his comments on adralt of the Ombudsman’s report, the station sergeant sasd, * As vou have
tried 1o discredit me, [ invite you to now recommend that | be charged with an appropriate offence,
perhaps taken before a court where the matter could be heard before an unbiased arbitrator™
Accordingly, the Ombuedsman recommended that advice be obtained from the Crown Solicitor or
independent counsel as to whether sullicient evidence existed to prefer & deparimental charpe of

“Misconduct ™ against the station sergeant, If there were sufficient evidence, then the charge should be
prosecited before the Police Tribunal by the Solicitor for Public Prosecutions or an independent legal
practitioner. The Police Department has said that it does not propose to adopt any of these
recommendations. However, the Assistant Commissioner (Internal Affairs) has been provided with
tape recordings of the evidence given at the hearing, in order to decide whether to take Departmental
action against the station sergeant.

CasE Mo 57
Unjustified arrest

Mr H. drove his car in excess of the speed limin and was stopped by police operating i radar
instrumment. He produced his drver's licence and held it in his hand, but it was not taken by police. He
:’_El'll_tfﬂ the police to record that only one constable had observed the radar display, belfore surrendering

is licence,

Police alleged that Mr H. held his licence in his hand and pulled it away from them each time
they reached for il Mr H. alleged he kept offering the licence, but that the police would not take it, Mr
H. was arrested for “Exceed speed limit™ and “Not produce licence™. At no nme did police seek 1o
identify Mr H. by asking for his name and address. He was arrested because he failed to hand his licence
1o police.

_ The arrest was not justified. The police officers ought to have sought te identify Mr H. by asking
for his name and address. Had he provided this information, both offences could have been reported by
way of Traffic Infringement Notices, Had he refused to provade this information, the arrest would have
been justifved.

~ The complaint of unjustified and wnnecessary use of the arrest procedure was therefore
sustined,

Case Mo 58
Wounding following a car chase

Aboul 1 a.m. on %th Movember, 1980, an armed robbery took place at the Grevstanes Inn,
Merrviands, The three offenders Ded from the scene in a motor vehicle. They were pursued by two
civilians in another vehicle. During the chase, the offenders fired shots at their pursuers, one of whom
received & fatal gunshot 1o the head.

Shortly afterwards, the offenders abandoned their vehicle and, brandishing firearms, forced
their way into o nearby howse. They taok the keys of a motor vehicle, ripped the telephone from the wall
and Med in the stolen vehicle.

By this time a large scale police search had commenced and the vehicle containing the three
offenders was sighted by police and the police helicopter. The offenders abandoned the vehicle and fled
on fool, Two of the offenders were quickly arrested but the third eluded arvest until some davs laier,

. During the search for the offenders a motor vehicle was observed driving at a high speed in the
vicinity of where the offenders were last seen, A police vehicle, containing two officers, intercepled this
vehicle and one of the officers incorrectly identified the driver of the speeding vehicle as one of the
offenders wanied for the armed robbery and the murder,

The driver of the vehicke allegedly failed to stop when police identified themselves and directed
him to pull over, accelerating away al high speed. The police again positioned themselves alongside the
speeding vehicle and directed the driver to pull over; this direction was not acknowledged and the chase
continued,
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The chase continwed for some distance, during which time the police fired shots at the vehicle,
which was continually illuminated by the police helicopter’s spotlight. Eventually, the vehicle stopped
and the driver ran into the vard of a nearby house, At this time he was still illuminated by the spothght
and police state that they observed that he was carrying a pisiol in his hand. He ran into the street where,
after calls were made 1o him to stop, police fired shots at him. He kept running. Police then fired a
shotgun at him; the charge struck him in the lower portion of his body and he fell 1o the ground. The
police alleged that at this time he threw away a hand%u.n he had been carrving. Police evidence was that
they found a 38 calibre Star brand automatic pistol nearby.

Afier his di:.:;hirgc from hospital, where he had been treated for gunshot wounds to both thighs,
the driver was charged with carrying an unlicensed pistol, driving it a speed dangerous to the public and
driving in a manner dangerous to the public. He later defended the charges, but was convicted of
carrying the pistol and driving in a dangerous manner. No appeals were lodged against the convictions
OF SCNIETCes,

The wounded man's step-father complained about the action of police, stating that his step-son
had never possessed a pistol. An investigation, carried out by the Police lnternal Affairs Branch,
established that the police officer who shot the wounded man, was at the time, of the belief that the
person he was pursuing was wanted for armed robbery and murder and, consequently, that his action
could be justified. Senior officers of the Police Department were of the view that there was no breach of
Police Instructions, and suggested that the complaint was not sustained.

Copics of the reports and documents relating 1o the police investigation were sent by this Office
to the complainant, seeking his comments, There was no response, and a telephone call elicied the
information that the complainant winted nothing further to do with the matter.

As a result, the matter was finalised; the Ombudsman was unable to determine where the truth
of the matter lay, and no re-investigation was carried out, since the complainant did not request one and
the main issues had already been determined by the court.

CASE Mo 39
Crimie data based on racial appearance

The Abm]jﬂml Legal Service complained about the collection of police statistics based on racial
characteristics, The investigation focused on whether information provided to the Bureau of Crime
Statistics and Research and to the Department of Aboriginal AfTairs was compiled in accordance with a
system which could produce clear, accurate and repeatable classifications; whether any checks on the
accuracy of information were made before it was provided; and whether an adequate system existed for
ensuring that ingecurate and misleading information was withheld.

The Crime Information Intelligence System (C115) is a computerised and centralised, high-
speed reference index of all crimes committed within New South Wales, data for which are collected
through Crime Information Reports (CIR) and Further Crime Information Reports (FCIR), CIRs are
used to report crimes or alleged crimes coming under the notice of police, either by way ol report,
detection or arrest. FCIRs are used to record additional information about crimes that have already
been reported in CIRs, Some minor affences are not reported becawse information about them is not
thought to be very valuable to crime intelligence. These forms generate a permanent record of cnime,
both in the office covering the areain which the crime is commitied and in the computer at the Modus
Operandi Section at the Criminal Investigation Branch; the latter is the master record of crime statistics.

After Crime Information Reports are compiled by investigation police, the forms are sent 1o the
Divisional Detective Sergeant’s office, where index numbers are added to the forms. The forms are then
checked before being sent to the Modus Operandi Section, where they are coded and entered into the
computer. The Modus Operandi Section processes several thousand of these forms each week.

Sixty-three separate picees of information are recorded on a CIR and fifty-one on an FCIR.
Among the ftems is a two-part racial coding system, introduced in 1972, requiring ¢ntries wivder the
headings of “rone of birth” and “racial appearance™

Training in the completion of Crime Information Reports is given at the Department’s Initial
Training Course, Secondary Training Course and Detectives Course. In addition. training staff from
the Planning and Research Branch hold regular courses for divisional education officers; these courses
include the completion of crime information [arms, 1n turn, divisional education oflicers promulgate
information obtained from these courses within their respective divisions, No special emphisas is placed
on the identification and recording of the racial appearance offenders in such courses, and there are no
specific instructions or guidelines on the racial coding system in the Tnitial Training Course, the
secondary Training Course or in the handouts on submission of CIRS issued by the Computer Training
Group,
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The information collected in CIRs and FCIRs is intended for internal police use, However, in
1982, criminal statistics on the basis of racial appearance were supplied to the Bureau of Crime Statistics
and Research and to the Department of Aboriginal Affairs.

A detailed investigation was carnied out into the operation of the system for recording racial
appearance, with particular emphasis on the reabability of the resultant statistics. The investigation of
the provision of statistical information on “offenders by racial appearance™ to the Bureau of Crime
Statistics and Research and the Depariment of Aboriginal Affairs in April/ May, 1982 by the Palice
Department led the Ombudsman to [orm the opinion that the information provided was likely 1o have
been unreliable because of two principal weaknesses in the Crime Intelligence and Information System.
The first is that there appear to be insufficient guidelines and instructions for interpreting and recording
racial appearance data on Crime Information Reports and Further Crime Information Reports.
Secondly, the racial appearance code is structured o that categories overlap or merge or have internal
inconsistencies. The systern does not produce accurate and repeatable classifications from different
recording officers,

The Ombudsman found that the conduct of the Police Department in providing the statistical
information 1o the Department of Aboriginal Affairs and the Bureau of Crime Statistics and Research
in April/ May, 1982 on “offender by racial appearance ™ was wrong in terms of the Ombudsman Act, in
that it was in accordance with an established practice but that the practice was unjust and improperly
discriminatony:

The Ombuedsman made the following recommendations in his repornt;

That the Police Depariment cease supplying any statistical information deriving from racial
appearance data recorded in the Crime Information and Intelligence System to outside
bodies. (The Police Commissioner accepled this recommendation and has advised tha
appropriate instrections will be issued, )

That the Commissioner direct the Planning and Research Branch 1o co-ordinate a review of
the racial coding svstem used in the Crime Information and Intelligence System and to take
whatever action necessary Lo modily it in order to improve the reliability of information
recorded by it (The Police Commissioner has advised that revised racial appearance coding
will be introduced with the new Crime Information and Intelligence Sysiem. )

That lollowing the review of the racial coding system, a further review be made of all training
lectures and materiad concerned with Crime Information Reports and Further Crime
Information Reports, with a view 1o developing specific instructional material on the
recording of racial appearance information in order to promote more realiable classification
and recording of such data. (The Police Commissioner has advised that arrangements will be
made for the Planning and Research Branch, in conjunction with the Training Development
and Examination Branch, to review all training material in this field.)




