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THE OMBUDSMAN OF NEW SOUTH WALES

SEVENTH ANNUAL REPORT

(15t July, 1981 — 30th June, 1983

Introduction

Under Section 30 of the Ombudsman Act, 1974, the Ombudsman is required to submit a report
to the Premier for presentation to Parlinment on the work and activities of his Office in the twelve
months ending 30th June. The report is to be submittesd as soon as practicable after that date. Section
56 of the Police Regulation (Allegations of Misconduct) Act, 19TR reguires the annuoal report 1o
include functions under that Act.

The present Ombudsman, G. G, Masterman, Q.C., was appointed from the 18th June, 1951,
Mccordingly this is his first Annual Report.

This report is divided into four parts. Part | deals with general matters and activities under the
Ombudsman Act. This in turn has three sections: General, Local Government and Prisons. Part 11,
dealing with activities under the Police Regulation (Allegations of Misconduct) Act, includes statistics
on complaints against the police. Part 111 comprises Case Notes, grouped under the headings General,
Local Authorities, and Prisons and Police. Part 1V consists of statistical tables of complaints lodged
against public authorities and local councils under the Ombudsman Act. The year covered is that
endin h June, 1982, and statistics are for that period. However, developments up to the date of
completion of this report {15t October, 1982 have been included where relevant.

Owverall numbers of complaints have continued 1o rise during 1981-82, as can be seen from the
following 1able, The total of 5 105 written complaints from all sources during the year 15 an increase
of 1 198 over complaints received in the previous vear,

Written Complaints by Major Categories
195041 1951-82
OMBUDSMAN ACT
() Departments and Authorities i i it 3 co 208H 3124
() Local Councils e . . s o . o 991 £60
POLICE REGULATION (ALLEGATIONS OF MISCONDUCT) ACT 230 1121

PART |
Section A: OMBUDSMAN ACT: GENERAL AREA

1. The Role of the Omibudsman

The New South Wales Ombuedsman’s role is established under the Ombudsman Act, 1974,
The Ombudsman, appointed for seven years, investigates any administrative actions of public author-
ties which may constitute wrong conduct. Investipations are generally underiaken in response to
complaints from citizens, but the Ombudsman has the right to act on his own mation. The International
Bar Association defined the role of an Ombudsman in the following terms:

“RE IT RESOLVED, that the Imternational Bar Association recommends:

I. That consideration be given to the establishment of the Office of Ombudsman on the
national, state, province levels and local government in order to protect persons
against the violation of their rights by government officials and agencies,

2. The office of the Ombudsman so established should be in accordunce with the
following definition: An office provided for by the constitution or by action of the
legislature or parliament and headed by an independent, high-level public official
who is responsible to the legislature or parliament, who receives compluints from
aggrieved persons against government agencies, officials, and employees or who acts
on his own motion, and who has the power o investigate, recommend corrective
action, and isswe reports,”™

{1974 resolution, as amended in August, 1980, in West Berling Ombudsoran and Other
Complaint Handling Systems Swrvey, Vol X, 80-81, International Ombudsman Institute,
page 1.
The N.S.W. Ombudsman has the power 1o investigate, recommend corrective action, and issue
reports, but there are strict limitations on the persons to whom a report may be issued,



1. Secroecy

The power of the New South Wales Ombudsman to publicise cases is circumsenbed in many
WY h}ﬂhc secrecy provisions of the Ombudsman Act. The relevant sections of the Act are seclions
17 and 34,

“507  An mvestigation under this Act shall be made in the absence of the publi.”

“E.3 The Ombudsman shall nat, nor shall an oficer af the Ombudsman, disclose any
information obivimed by im in the course of his office, unbess the disclosune is made-—

{2} where the information 15 obtamed from a public authority, with the consent of
the head of that auhority or of the responsible Minister;

ik where the mlormation & obtained from any other person, with the consemt of
that person;

(c) for the purpose of any proceedings under section 37 or under Part 111 of the
Roval Commissions Act, [923; or

{d} for the purpose of discharging his Tunctions under this or any other Act.
Penalty: One thowsand doliars.”

These provisions mean that even when an ingquiry with the powers of a Roval Commission is
held under section |9, the press and public are excluded. They also prevent the Ombudsman from
miking copics of reports coptaiming findings of wrong conduct available to the press, cven when
matters o considerable public interest are imviolved.

In the year under review an mquiry inio alleged inadequate maintenance by the Electricity
Commission of N5 W. and an inguiry into the propricty of retrospective charging lor clectricity by
county councils have both penerated media attention. This is undersiandable. since hlackouts and
power bills uffect most citizens. The provisions of the Act prevent me from giving more than a “No
comment” response 10 most press emguinies,

Some journdlists have utilised the provisions of the Act by becoming complainanis in thess
matters themselves, There s no reason why they should not, as citizens, ledge complaints, nor why
they should not share information made available to them as complainants under section 26 (4} (a}.
Howewer, | regard this practice as less desarable than an appropriate amendment 10 the Act giving me
the right 1o publish reports,

| wrdle to thie Premier, drawing his atienfion 1o Section 26 of the South Australian Ombodsman
Act, which seemed 1o provide an approprate provision, The section reads;
=520 Without imiting the generality of the powers elsewhere contained, the Ombudsman
may if e consaders it in the public inerest or in the interest of any Depariment,
Authority or proclaimed Council, publish in any mannrer in which he thinks fit any

report of an investigation made by him whether or not the subject matter of the
report has becn deali by him or otherwise under the Act.™

Sl Bakewell, the South Australian Ombudsman is very satisficd with section 26, In a letter 1o
vz he said :

“Therelore, in my view, an express power to publish is imporant, in that withouwt it | would
have 1o rely on the media w “pick up’ issues about which | belicved the public should be
aware . , .

One ilso needs 1o bear an mind that an Ombudsman derives his imnfierce in large measure
from his express power (o make his work known, where to do =0 45 in the pubhic interest,
Without thes power, 2 defensive administration {not an unknown phenomenon) and res-
ponsible Minister and Cabinet, will often ignore the Ombudsman, especially where the
potentinl of discovery of maledminstrtion might cause embarrassment. 1t is i the public
ntergst that they (the public) be nformed by an ohjective official, who s aware of all
relevant Fects and arguments™

O the 3rd Sepiember, 1982, the Premier advised me that the Government is noi prepared to
amend the Ombudsman Act w0 include a provision similar 1o South Australia’s section 26, In so far as is
relevant his comments were as follows:

“In relation 1o the proposal that the Ombudsman be empowered to publish in any manner a
report on 4 matier he has investigated, it is noted that only South Ausiralia has an cxpress
provision of this kKind and it is considered that the justification for such a provision in New
South Wales has not been demonstrated.™!

In is for Governments 10 determine policy, including such gquestions as this. Mevertheless, it
seems appropriste for a statutory officer such as the Ombudsman 1o point oul in an annual report o
Parhiament the difficalties of operating under the present Act, and 1o reguest the Government 1o
reconsider the issue. A serious problem arises when persons or bodics other than the complainant
have a legitimate interest in the subpect of 4 report, but the Ombudsman is prevented by the legislation

I, Section 3 of the Tasmanian Ombudsman Act also permits publication by the Ombudsman of
peports i the public interest. Section 27 of the Queensland Act permits publication with the consent
of the Speaker. The Commonweilth Act is currently being amended to enable the Commonwealth
Ombudsman to disclose information or make statements in the public interest,
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from providing them with a copy. Also, where one or more journalists lodge complaints it is anomalous
that other journalists are not entitled 1o a copy of the report unless they can obtain it from the Minister,
the authority or the complainants. A striking example of this anemaly occurred in the release of the
report on retrospective charging by County Councils,

The limitations upon publication which affect my office contrast sirongly with the working
relationship between the Swedish Ombudsman and the press, An interview with Mr Per-Erik Nilsson,
the present Chicl Parliamentary Ombudsman of Sweden, appeared in the Canberra Tintes on 35t
January, 1982, It contained the following information :

“Another fascinating difference is that the Swedish Ombudsman works hand in glove with the
press, A press room is provided in his office and, each day, as one of his staff opens the mail,
all of it except letters containing information on individuals’ personal affairs are copied and
given o the reporters,”

“Copies of all Mr Nilsson's outgoing letters 1o government agencies and decisions on com-
plaints are immediately given to the press. He regards the media as essential 1o the pers
formance of his functions and said the publicity given 1o the Ombudsman’s activities in
fact provided the executive power withheld in the establishing legislation,™

Such open acoess 1o files is, of course, impossible under the MNew South Wales Ombudsman Act,
It has merit, and provided sensitive material relating to individuals remains classified, 1 would be in
favour of a similar system. The system uiilised by the Commonwealth Trade Practices Commission,
pamely a Confidential Register for complaints and correspondence of a private or confidential dature
and an Open Register for the great bulk of complaints and correspondence which are not confidential,
could provide a wseful precedent.

While T appreciate the matters mentioned by the Premier in his letter, | believe that there are
considerable advantages in & more open system, Al the present time some complainants 1ake final
reperts in their favour to the media and this “selective leaking tends 10 give those reports a significance
they may not deserve. In all the circumstances, | request the Government 1o look at the matter again and
to consider as a model the system used by the Trade Practices Commesaion under the Trade Practices
At

2. Naming names: Anddal Reports

An allied matier is whether public servants whose conduct has been found to be “wrong™
after investigation should be named in case notes and other references in Annual Reports of the Om-
budsman. Such public servants; as required by the Act, already will have been given a full opporiunity
1o answer any complainis made against them. Present practice, introdeced during the current year, is
1o send a public servant a copy of any draft report reflecting adversely on him, inviting comment
prior to complétion of the final report.

My own view is that where a matter investigated by the Office of the Ombudsman is thought
sufficiently important or relevant to be referred toin an Annual Report the names of any public servanis
adversely commented wpon in that investigation should be given unless there are good reasons for
the contrary. Government departments, statutery and local authorities are composed of individuals.
As 5 recognised by the Ombuedsman Act, and i particular the defimtion of “public authorty™ in
section § (13 (d), individual officers of the public service are themselves subject to investigation and
report. ]In my view the results of such investigations and report generally should be made available 1o
the public.

While my views are as stated above, | am conscious that the previous practice in New South
Wales has not been 10 include names of public servanis. After giving the matter considerable thought |
hitve decided 10 postpone the introduction of the practice of the naming of individual public servants
until next vear™s Annual Report. This will give fair notice of the change in practice,

4, Reports to Ministers

The Ombudsman is required, under section 26 of the Act, 1o report (o the responsible Minister
in cases where a finding of wrong conduct has been made about a department or authority.

The relevant sub-section reads as follows:

26, (1) Where, in an investigation under this Act, the Ombudsman finds that the conduct
the subject of the investigation, or any part of the conduct, s wrong, the Ombuds.
man shall make a report accordingly, giving his reasons.

(3 The Ombudsman shall give a report under this section—
() ter the responsible Minister;
(b} to the head of the authonty whose conduct is the subject of the report; and

(€} where the public authority is employed under the Public Service Act, 1902,
to the Public Service Board,”
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I wrote to the Premier informing him that [ felt, in view of the imperative nature of the word
“shall™ in these sections, that ihe Ombudsman was obliged to report to Ministers in these circumstances,
although my predecessor had scldom done so. | suggested that if the Government wished this course to
be taken only as an oplion, the section could be amended to replace the word “shall”™ with “may™.

The Premier acknowledged this change of practice and informed me that no amendment to
section 26 was proposed.

All findings of wrong conduct will accordingly email reports to Ministers. The responsible
Minister is approached, under section 25, while the report is still in draft form, and given the oppor-
tunity 10 be consulted on the subject of the report. A number of consultations with Ministers which
have occurred in this way have proved fruitful. Consultations are designed 1o enable a frank exchange
of views between the Minister and the Ombudsman about the finding of wrong conduct in respect of
his Depariment or a publc servant within it.

Investigations under the Ombudsman Act in no way concern the acts or decisions of Ministers,
These are properly excluded by clause | (b) of Schedule 1 to the Ombuodsman Act, Minisiers’ decisions
are 1o be judged by the electorate, not by a non-clected statutory officer such as the Ombudsman,
Accordingly reports under the Ombudsman Act cannot be, and should not be, seen in any way as
critical af a Minister or o Government. The proper object of scrutiny under the Ombudsman Act is the
bureaucracy. Reports o Ministers should be seen by them as an additional source of information
about their depariments and authorities together with recommendations. Ultimately, and properly
in a democratic socely, Ministers may give such weight and effect to findings and recommendations
of an Ombudsman as they think fit.

5. Reports to Parliament

In addition to the Annual Report there are two types of reports which can be made by the
Ombudsman 1o Parhament under the Ombudsman Act:

(a) where the recommendations made in o report to & Minister have not been carried oul
(section X7

(b) where the Ombudsman decides to make a special report on any matter arising in con-
nection with the discharge of his functions {section 31

There have been no reports 10 Parliament of the first kind tn the vear o 30th June, 1982,
In part this is because the policy of making reports to Ministers whenever there has been a finding of
wrong conduct was introduced during the course of the year. Departments have also been given
time to comply with recommendations made in such reports. It scems, from experience (o date, 1here
will be a significant increase in the number of section 27 reports 10 Parliament. Since the close of the
vear under review three reports have already been made 1o the Premier for presentation to Parliament
arising out of non-compliance with recommendations by the Department of Corrective Services. A
review is currently being made of compliance by the Commissioner of Police with recommendations
made to him during the course of the year ended 30th June, 1982, This will lead to a number of reports
being made to Parliament. Similar reports are contemplated in the general area.

There has been one report to Parliament under section 31 during the course of the vear, namely:

“SFecial Report to Parliament on the Effectiveness of the Role of the Ombudsman in Respect
of Complaints Against the Police.”™  (March, 1982)

This report is further discussed in the Complaints against Police section of this Report.

Since the close of the year two further reports on matters arising during the vear in connection
with Ombudsman functions have been forwarded to the Premier for presemiation (o Parliament. These
are:

Report on the Deficiencies and Limitations of the current legislation which regulates the
handling of citizens’ complaints against Police—Investigation of alleged Police involvement
in tow truck rackets.

Report on the limitations of the Ombudsman’s powers in respect of investigations under the
Ombudsman Act of the Commissioner of Police and non-observance of notification provisions
of Police Regulation (Allegations of Misconduct) Act—Inguiry into allegations of Blank
search warranis.

The latter report was delivered 1o the Premier and the Minister of Police on the 14th September, 1952
and presented to Parliament on 1dith October, 1952,

Reports to Parliament under the two sections mentioned become public on being tabled.

One use of section 31 under consideration is to report to Parliament on the way the Budget
iffects the operations of the Office of the Ombudsman, Such a report would not be intended 1o
be critical of the Budger which is a government responsibility; it would provide information for
Parlinment and indicate any limitations which financial considerations placed on the manner in which
the statutory task of the Ombudsman could be carried out,
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6. Investigations under section 13—"*own motion™

Although the vast majority of investigations carried out by this Office are in response to a
complaint made by one or more persons, the Ombudsman has the right, under section 13 of the
Dmbudsman Act, 1o investigale & matler without a complaint having been received.

The decision to investigate & matter under section 13 involves many factors. A good discussion
of these has been provided by the New Zealand Ombudsman. In March, 1981 the New Zealand
Ombudsman, in relation to his investigations in what is known as the Marginal Lands Board affair,
laid down the following guidelines for decisions to investigate of his own motion:

"The basis on which an Ombudsman decides whether to intervene in this way is a matter
entirely for his discretion. The Ombudsman Act contains no guidelines. My own approach
is set out in my report for the year ended 31st March, 1981 in relation to my involvement
in the Marginal Lands Board alair as follows:

‘It has always seemed to me a good working rule that if public allegations of impropricty
are made against an organization wilhin“ﬁn: Ombudsman’s jurisdiction he should give
serious thought to investigating them in the interests of the public and of the organisation
concerned. I they are not promptly and satisfactorily rebutted, if it seems that they
might have substance, and if they provoke sustained public controversy, there is, in
my view, a strong case for investigation. Omly iof it turns out that some other form of
independent inguiry is to be undertaken, should the Ombudsman be dissuaded from
intervention,” ™

One “own motion’ matter upon which investigation was commenced this year concerned the
administrative errors involved in the compilation of the results of the Higher School Certificate 3-Unit
English examination. Well after the printing of the resulis, and indeed afier the star of the 1982
University year, it was announced that the marks of a number of students had been increased upwards—
some by as much as 40 marks in a possible total of 150, Various conflicting reasons appeared to have
been given, and following some preliminary enquiries an investigation was commenced by this Office,

Subsequently, on 21st May, 1982 the Minister for Education, the Hon. R. J. Mulock, announced
the formation of a Committee under the Chairmanship of Dr Ken McKinnon, Vice Chancellor of
Wollongong University to report on the marking procedures in the Higher School Certificate examina-
tion rilly, but including the circumstances surrounding the 3-Unit English examination, Other
members of the Committee were Mr B. H. Travers, Principal, Church of England Grammar School
and Dr Totars, Chairman of the Ethnic Affairs Commission of Mew South Wales.

Ciiven the independence of this Committee, the high calibre of its membership and the likelihood
of the publication of its results 1 suspended the Ombudsman’s Ofice inguiry. When the report of the
McKinnon Committee was completed, I had the opportunity of considering it. 1 discontinued the
investigation in this Office because the McKinnon Report more than adequately, in my view, investi-
gated the problem connected with the 1981 3-Unit English examination.

The power conferred by section 13 to institute an investigation without a complaint in the same
terms is often uselul where in investigating a complaint another area of inguiry is suggested by the
original investigation. This may then be made the subject of investigation without the need for a
further complaint, This wse of the “own motion™ procedure is not uncommon in other countries.

7. Section 19 Inquirics

The Ombudsman Act, in section 19, enables the Ombudsman to hold inquiries with the powers
and protections of @ Raoyal Commission. Section 19 inguiries are not open (o the public due to the
secrecy provisions of the Act.

A deciston was made in 1981 to make use of section 19 in the more important investigations,
ones where conflicting accounts of particular events are likely or where there had been unreasonable
delay in replying to correspondence about investigation of complaints. The' section 19 procedure has
considerable advantages where it appears that there 15 o conflict of cvidence between the citizen
complainant on the one hand and departmental officers on the other hand. Persons concerned come
at appointed times to the Ombudsman’s Office and are guestioned and the Ombudsman has the
opportunity in the case of conflict 1o hear the two versions of any particular instance and to make a
report in accordance with his personal observations.

Inquiries held under this section have the advantage that the Ombudsman is able 1o question
witnesscs and make judgements as to whether their evidence is consistent and credible. During the
year, eightecn section 19 inquirics have been held. They have had a noticeable effect in speeding up
replies to correspondence from this Office,

There has been some criticism of the use of the section. It has been said that some prison
officers had objected to being summoned to the Ombudsman’s Office to explain their actions. No
such complaint has been received by this Office. Indeed, two prison officers, after the event, wrote of
their approval of the practice.

In many cases hearings pursuant to section 19 are held where the incident complained of took

place. For example, the bulk of oral questioning during a section 19 investigation concerning an
incident at Grafton Gaol ook place at Grafton,
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The feedback from some public servants and prison officers called to section 19 inguiries has
been positive. They have seen fair questioning in person leading to an early decision as to whether a
complaini is sustained or not as preferable (o a prodracied investigation invelving lengthy correspon-
dence which could limit prospects for promotion in the interim.

Section 19 inquiries are an important adjunct to the more usual methods of investigation in
cases where delay or conflicting accounts of events make them appropriate or where direct questioning
by the Crmbudsman is considered desirable.

B. Problems with the Department of Environment and Planning

The overall experience of this Office has been that Departments and authorities have been
gl:m:ral!}' co-operative in providing information during the investigation of complainis, There has
been widespread acknowledgement of the impartiality of officers of the Ombudsman and the benefi
to the public of any administrative improvements achieved as a result of investigations. Occasionally,
however, the Office has met with resistance and lack of co-operation.

An instance of this oocurred during the investigation of a complaint relating to an offer the
Department of Environment and Planning made to acquire land from the complainant at a price
allegedly well below market value.

During the course of the investigation, the Department of Environment and Planning was
informed that the procedures used by the Department in relation to the making of offers to purchase
land in open space, corridor and special use zones where the Department was the only potential
purchaser had been the subject of many complaints to this Office.

In reply 1o a request for documents the Director of the Department, Mr R. B. Smyth, claimed
that the offer in question had been made on a “without prejudice basis™ and therefore was not really
an offer at all. His letter said:

“I woatld seem, therefore, that no relevant offer was made to Mr B. It seems doubiful whether
“ﬁ! other “offers’ were made bul, assuming. but without admitting that this was so, the
“offers” were repecled and thus, mo fonger consrifured offers.

It also appears to follow that there are no papers relevant to the matter you have raised.™
{emphasis added).

In view of this unco-operative attitude, it was necessary for an investigation officer after taking
the advice of counsel o go (o the Department’s premises and require the immediate production of
the relevant files and papers. The power to enter premises and inspect documents is set out in section 20
of the Ombuedsman Act.

In subsequent correspondence, Mr Smyth criticised officers of the Ombudsman’s Office lor
dealing directly with officers of his Department.

He said all questions should be addressed to him in writing. An internal dircction was issued
by him in support of this stance.

Although the normal practice of this Office is (o write 1o the head of the authority concerned,
investigation officers are encouraged to deal directly with deparimental officers 10 avoid delays and
unnecessary correspondence. The Ombudsman reserves the right to proceed as seems appropriate
during investigations, Individual public servants are “public authorities” themselves and may be
directly questioned by the Ombudsmin or his officers.

In another investigation concerning the same Department an investigating officer who was
examining a file which had been requested came across a loose handwritten note in the following
LErms:

“The Ombudsman has requested access to the attached files. The Valuers have completed a
chronological survey of gach of the files and these are attached. It is not my intention to
provide the surveys 1o the Ombudsman as they have been done for my information,”

The material removed apparently was some type of index or summary. While perhaps not af
substantial importance, its removal seems scarcely to have been designed to assist the investigation.
The Ombudsman Act in section 37 (a) creates an offence of hindering or misleading an officer of the
Ombudzman in the exercise of his powers. IT evidence of any such oflence = obtained the matter will
be referred 1o the Attorney General.

If should be emphasized that obstruction during investigations is rare, and it should not be
thought that criticism of this kind applics widely. Indeed, in the Department in question the aptitude
of many public servants has been co-operative and helpful except where directions of a superior
preclude this,

9, Limiiations on jurisdiction

Mot all complaints api!'m[ MNew South Wales Government departments and other public
autherities are within the junsdiction of the Ombudsman. The Ombudsman Act itself limits maiters
which can be investigated. In addition, the Ombudsman is given a broad discretion as to what matlers
within jurisdiction he will investigate,



Dwring the current vear, two most imporant limitations in practice on the junsdiction of the
Ombudsman have been and are:

(a) the conduct complained of must relate to a “matter of administration™ (section 5);

(b} unless there are special cifcumstances the complainant should have no alternative
satialactory means of obtaining redress of legal remedy (section 13 (43 (b) iviand 13 (5) ).

In particular cases the meaning of the expression “matter of administration” may nog be free
from doubt, The term clearly excludes the legislative and judicial fields. Wrong conduct in a matter of
administration, or maladministration on the other hand, can include a wide fickd. In his text book
de Smith spoke of the ficld of inguiry of the UK. Ombudsman or Parliamentary Commissioner in
the following terms:

“*Maladministration’ was deliberately undefined: the Parbamentary Commissioner was
left to work out his own case-law. The term includes corruption, bias and unfar discrimena-
tion, misleading a member of the public, failure to nobfy him of his nghis, losing or
mislaying documents, sitting on a decision or an answer o 4 reguest for information for
an inordinate length of time, failing to explain why a decision was made or why a silsation
had arisen when it was unreasonable (o refuse, making a decision on the basis of fauly
information which should have been properly ascertained and assembled.™

The above quotation, while not providing a definition, gives a useful account of some of the matters
properly investigated by the Ombudsman.

As to the second limitation, it s my strong view that the Office of the Ombudiman should
primarily concern itsell with alleged administrative wrong conduct for which there is no legal remedy.
After a hearing the Court can make an order binding on the authority. By contrast, at the end of the
road the findings and recommendations of the Ombedsman are merely advisory and can be ignored.
In the process the expectations of complainants may have been unduly raised. 1L is better in the ordinary
case where there is a rermedy in the courts that the complaint to the Ombudsman should be immediately
declimed and the compluimant left 10 his or her remedies an law, This is not to say the Office may not
make a preliminary inguery as 10 the facts 10 assess the position. In the case of such a complainant
with limited meins, the Ofice may assist with referning the matier to the Legal Services Commission.
Thanks in mo small way 1o the interest of the present Public Solicitor, Ken Shadbolt, good co-operation
is being built up berween the iwo offices.

In some areas | have taken a narrower view of whar falls within the jurisdiction of the Ombuds-
man than did my predecessor. Particular maers in which 1 have declined complaints on the ground
that they are not within jurisdiction include conduct which is subject to appeal or review under
another Act; some Local Government issues that fall within the sphere of policy rather than admini-
stration; matters dealt with by bodies such as the Consumer Claims Tribunal which can call witnesses;
matters dealt with by the Protective Commissioner and maitters concerning the admimistration of
private trusts oF estates by the Public Trusiee. A different set of procedures has also been developed
for some complaints about the Metropelitan Water Sewerage and Dramnage Board and the County
Councils,

The jurisdictional position in relation to Local Government is further specifically covered in
Part 2 of this Annual Report. Consumer Claims Tribunals, the Protective Commussioner, the Public
Tristee and complaints about water rates are discussed in the next paragraphs.

1y, Comamer Claims Tribamal

There has been considerable controversy in the past as to whether the Ombudsman has jurrs-
diction in respect of Consumer Claims Tribunals. The Senior Referse of the Consumer Claims
Tribunal, Mr B. Lynch, strongly asseried that the Ombudsman had no jersdiction. The former
Ombudsman contended that he did have jurisdiction although he would apply this only in relation
ta matters of general procedure for the conduct of the referec—not the merits of the decision,

Under Schedule 1 of the Ombudsman Act, one of the matters excluded from the jurisdiction
of the Ombudsman is “conduct of a person or body belore whom witnesses may be compelled (o
appear and give evidence, and persons associated with such a person or body™,

The Consumer Claims Tribunal Act provides in section 42 (1) that the Government may make
regulations not inconsistent with that Act in respect of “The issue of summonses requiring parties 1o
a proceeding before a Consumer Claims Tribunal or other persons 1o give evidence, or produce
evidence o the Tribumal™,

Mo regulations have yet been made. | take the view that the Consumer Claims Tribunal Act as
presently enacted shows an intention that the Ombudsman should not be involved in scrutinising the
conduet of the referses of the Consurmer Claims Tribunal or the manner in which they perforem their
duties. The mere fact that the regulations have not been enacied does not alter the conclusions to be
drawn from the Consumer Claims Tribunal Act.

1 wroie simultaneously 1o the Premier and the Minister for Consumer AfTairs and Minister
for Roads informing them of my view of this matter. [ stated that if the Government wished the
Cunbudsman 1o have jursdiction, an amendment 1o either the Conswmer Claims Tribunal Act or the
Ormibudsman Act would be necessary. Otherwise | would continue to regard the Ombudsman as having
na jurisdiction

My views were acknowledged and no mention was made of amendments.
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il. Protective Commissioner

Despite the fact that a number of complaints about the Office of the Protective Commissioner
have been dealt with by the former Ombudsman—I11 such complaints are recorded in the Annual
Report for 1980-81—there had been doubt about the Ombudsman’s jurisdiction for some time. The
Protective Commissioner himsell has not raised these doubis: in foct he has been co-operative and
helpful with complaints taken up by the Ombudsman.

| take the view that Schedule | of the Ombudsman Act, which excludes from the jurisdiction
of the Ombudsman “conduct of a person or body before whom witnesses may be compelled to appear
and give evidence, and persons associated with such a body™ applies in this case.

The Mental Health Act, 1958 establishes the Cvfice of Master in the Protective Junisdiction of
the Supreme Court, and a Deputy Master (the Protective Commissioner) who may esxercise the Master's
powers. Sections 55 and 56 of the same Act provide the Masier with power 10 SUMMON Persons
before him, administer caths and take evidence.

This provision, in my view, clearly excludes the Protective Commissioner from juresdiction, as
a person with power to call witnesses, | wrote 1o the Attorney General, Minister for Justioe and
Minister for Abonginal Affairs informing him of my view on this matter, and wrote in similar tzrms
to the Premicr. The Protective Commissioner was sent a copy of my letier to the Attorney General,

In his reply, the Attorney General said that the Frotective Commissioner concurred with my
view, The Attorney General further stated @

“Whilst | certainly agree that many of the functions of the Protective Commissioner should
be subject 1o the scruting of the Ombudsman, | consider immediate legislative action to
remedy the anomaly to be unwarranied at this stage, in view of the proposed amalgamation
of the Protective Office with the Public Trust Office.

Although the legislative amendment to give effect to this amalgamation has yet not been
finnlised, it i probable that the power for the Protective Commissioner 10 summon persons
before him, and other similar powers, will be deleted. Accordingly. the probklem relating to
Jurisdiction you have raised will then be resolved.

[n the meantime, however, the Protective Commissioner has assured me that he will fully
co-operite with any investigation complaints you may receive in respect of the Protective
Office.”

12. Public Trustee

A number of matters concerning complaints abouwt the administration of trusts or private
estates by the Public Trustees were being mvestigated in the Office by the Deputy Ombudsman and
other officers. In at least one of these a draft wrong conduct report under section 26 had been prepared
and forwarded to the Public Trustes for comment. The Public Trustee thereupon bricfed counsel 1o
advise on the question of whether matlers concerning the administration of privale estates or rusts
were within the jurisdiction of the Ombudsman, In due course an opinion obtained by the Public
Trustee from Mr Downes of counsel was forwerded, and the matter was referred to me for decision,
After considering the relevant provisions of the Ombudsman Act, and the role of the Public Trustee
in relation to trusts and estates | agreed with the advice of counsel obtained by the Public Trusiee
that, while the matter was not free from doubt, the Ombudsman had no junsdiction to investigate
complaints of this mature, 1t 8 true that the type of issues raised concern matters of administration of
the particular estate or trust, However, in the context of the Ombudsman Act it was my view, and that
of counsel, that the expression “matter of administration’ refers to what might be described as
governmental public functions, and that the role of the Public Trustee in relation to private estales
or trusts did mot readily fall within this concept.

Accordingly, | wrote to both the Premier and the Attorney General advising them of the
conclusion | haﬁs rexched. | indicated that | would decline to accept future complamts agunst the
Public Trustes while the Ombudsman Act remains in its present terms, 1115 thus up 1o the Government
to determine whether it wishes to amend the Ombudsman Act 1o cover complamis against the Public
Trustee arising out of his administration of estates and rusis.

13, Complaints about water rates

The Office of the Ombudsman has been in receipt of many complaints aboul excess waler rated
over a lengthy period. | have decided that normally such complaings should be declined, on the ground
that an alternative legal remedy 15 avalable, A procedure has been adopted of referning complaints
about excess water raies to the Metropolitan Water Sewerage and Drainage Board for review and advice
direct to the complainant. Complamants who remain unhappy after hearing from the Water Board
may choose to pay the amount under protest and take legal proceedings for recovery of the amount
they claim to be excessive.

Few complaints aboul excessive waler rates contain cvidence of “wrong conduect™ under the
terms of the Ombudsman Act, However, complaints may fall within the provisions of the Act where
administrative matters are involved, such as unreasonable delay, failure 1o inform consumers of amounis
pavable in reasonable time, and Failure 1o review procedures o detect marked discrepancies in amounts
of water consumed.,
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All of these factors occurred in the case of Mr C,, of Potts Point. Mr C. first became aware of an
outstanding 1979 account for 51,967,338 for excess water rates when he found, in June 1981, in the box
of the Secretary 1o the body corporate of his building, a red card containing a warning that the water
would be disconnected in 4 days unless the aceount had been paid in that time, Mo account had even
been issued to Mr C. In the course of a visit 1o the Board's Office, Mr C. discovered that the Board
regarded him as owing a further 54,154.95 on his 1980 account. That account had not been posted
cither.

The subsequent investigation by my Office revealed that both accounts had been incorrectly
calculated. They were withdrawn and the Under Secretary of the Board indicated that a system existed
to check such accounts. Following further investigation, | made a number of recommendations
concerning the procedures for issuing and following up accounts and for dealing with complaints and
queries about the accounts, My recommendations were acoepied by the Minister and called, amongst
other things, for a complete review by the Board of this arca of operation. A summary of the investi-
gation ks set out as Case 11 (see Part 11}

14. Conduct of Poblic Avilorities relafing (o employecs

The eonduct of public authorities relating 1o employess and employment manters is specifically
excluded from the jurisdiction of the Ombudsman by parograph 12 of Schedule | 1o the Ombudsman
At

In his last report the Former Ombudsman Mr Smithers expressed the hope that his successor
woukd support his view that this exclusion should be repeabed. In vigw of this 1 have considered the
matter. Ultimately, the question is one for Government policy. However, with respect to Mr Smithers,
I believe the exclusion should remain. Firstly, 1 believe that the topic iz one best dealt with by those
with special expertise, namely the relevant unions or associations, industrial officers and wliimately
the industrial tribunal and courts. Secondly, the number of complaints within existing jurisdiction
have been rising and the limited resources of the Difice of the Ombudsman are best wtilized by in-
vestigating vigorously and without delay those complaints which are presently within jurisdiction.

158, The Inguiry info Alleged Inadequate Maintenonce at Liddell and other Electricity Commission
Power Stations

The most onerous investigation underiaken this year concerned allegations that the Electricity
Commission of N5W, had inadequately maintained s generators al the Liddell Power Station,

Partly. at least, as a result of the failure of the generators power restrictions had been imposed in New
South Wales in December, 1951,

Mumerous complaing about the restrictions were received, particularly from small businesses.
The issue received considerable media coverage, because 50 many consumers were affected. Preliminary
inguiries suggested an investigation by the Ombudsman was warranied.

Advice of Senior Counsel confirmed that an investigation into the maimtenance procedures of
the Commission was within the jurisdiction conferred under the Ombudsman Act. There was sustained
public controversy and continuing complaints to the Ombudsman’s Office. Commission announcemenis
mdicated that there was a significant possibility of restrictions being imposed during the 1982 winter
months with consequent adverse effects on individuals. Electricity cost increases Aowing from the
Liddell failures were inevitable. There was no detailed rebuital by the Commission of the allegations.
Mo other independent inguiry was announced or in prospect.

In these circumsiances a decision was made o investigate, and this decision was communicaied
te the Electricity Commission by letter of 2151 January, 1982, The form of the investigation was a
Royal Commission type investigation pursuant 10 the terms of section 19 of the Ombadsman Act.

The terms of reference of the inguiry were as follows:

"1y The general inspection and maintenance procedures adopted by the Commission in
relation to power stations under ils management and contral since 15t July, 1975,
(2 In particular, without limiting the generality of (1), the inspection and maintenance

procedures adopted with respect 1o the four 500 megawait wurbine generating sets at
Liddell Power Station since [st July, 1975,

(3} Whether the inspection and maintenance procedures utilized at the Liddell Power

Station in respect of turbine penerating sets since 15t July. 1975, complied with reasonable
standards.

(4} The measures taken with the intention of preventing malflunctioning of wrbine generalor
sets at Liddell Power Station including planning and 'or implementation of a programme
of routineg maintenance.

(5) Measures adopted to ensure the completion of any such regular routine mainfenance
Programime.

{6} The abandonment of any such programme once implemented.
{71 The Failure to implement such a programme once planned,™
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The terms of reference primearily focused on the inspection and mainienance procedures adopted
with respect io the generators af the Liddell Power Station. They were, however, wide encugh to
eniable particular allegations of inadequate mantenance at Liddell or other stations 1o be imvestigated
as part of a review of general procedures adopied by the Commission. The time period, commencin
st July, 1975, was selected so us (o enable scrutiny of the allegation that there had boen no removal o
endd covers and rotor or other proper inspection of the generators end windings for a period of a1 least
five vears prior o the breakdown of three of the four Liddell generators. The first of these brenkdowns
had taken place in March 1981,

This mvestigation, which began on dth February, 1982, had not been concluded by 30th June.
Evidence has been taken from some 42 wilnesies and 168 exhibits were tendered in evidence. On
I5th August, 1982, a drafl report of some 123 pages wis sent 10 the Minister for Energy, Mr Landa,
and o those persons entitled 1o nolce under section 24 of the Ombuedsman Act, Comment and sub-
miessions o Lhe drafl have been received and Turther evidence in reply s being taken, It is expected that
alter consderation of the submissions, the final report should be completed and sent 1o complainants,
the Electricity Commission, o relevam officers and the Minister in late October or carly Movember
[9%2.

16,  Expulsion from Government Schools

A complaint was received Trom the father of & yvouth who had been expelled from all Government
Schoals,

It is ot mecessary to recount the events which led to the youth™s expulsion.

The investigation by this Office dischosed that the youth's parenis had not been given an oppor-
tunity Lo state their views on the question before the mater was referred 1o the Minister for Education
for his decision. Only the Minister has the power 1o expel.

The conduct of the Department of Education was found wrong in terms of the Ombadsman Act
in that the Department faled to extend to the parents an interview for the purpose of consulting and
making submissions whowt their son’s future education before the Depariment’s final recommendation
for expulsion o the Minister, and that such conduct was unreasonable, unfair and otherwise wrong.

A draft report recommended, inter alia, that in fulure cises where the Department s considering
i recommendation to the Mimster thar a student be suspended or expelled from Government Schools,
the student’s parents or guardians be invited o an imterview for the purpose of making submissions
wpon the Department’s proposed recommendation beforg it is forwarded o the Minister and, further,
that the Departmental submipssion 1o the Minister should outline the parents” or guardians” views for
the Minister's consideratson. The dralt report was forwarded 1o the Director-General for his comment,

In his reply, the Director-Gieneral said, imer alia:

“Waith regard to the recommendations of your dralt report, vou will be interested to know that
n:;s Department™s Policy and Planning Group has recently reviewed the procedures in respect
of expulsion, suspension and exclusion cases. 1t is proposed 10 include the requirement that
the pirents be invited (or interview in expulsion and suspension cases and that record of 1he
imterview be submitted with the recommendation. | am prepared to act on this aspect of the
procedures and will issue an instruction to take immediate effect.””

As required by Section 25 of the Ombudsman Act, | offered to consult with the Minister for
Edugation before 1 published my report, a dealt copy of which | gave him. 1 subseguently consulied
with the Minister who informed me that the procedures outlined in the Director-General’s reply had
been adopted, The position for the future should therefore be satisfactory.

17. Plethora of Authorities concerned with planning, management and control of Sydney Harbour and
Foreshores

A case concerming @ plan o nstall o “trot™ mooring svstem in Satlor’s Bay drew the attention
of this Ofice 1o the very lirge number of authornies with power over Sydmey Harbour and is foreshores.
The Maritime Services Board authorized a private company to install the “1ret” moering system in
March 1981, Mo environmental impact statement was called for, nor was the proposal referred 1o the
Foreshores Building Committes of Advice, This Office recerved a complamt Trom o local resident,

In March 1952 & meeting was held by e Deputy Premier and Minister for Ports, attended by
several officers of the Maritime Services Board, the Member for Willoughby, and two local residents,
including the complainant in this case,

Ad the conglusion of the mecting the Minister directed the Board to instruct the company 1o
cease replacing swing moonings with “trot” moonngs. He called for an Environmental Impacy Soudy
to be corried owt 1o determine whether the installagion of the moorings should be allowed o continue.

Bearing in mind the economic, environmental and visual significance of Sydney Harbour and
its foreshores, it is clear that the existing fragmented and ad hoc legislative and zdminisirative frame-
wiork is 10 sefious need of o comprehensive review and overhaul.
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A preliminary list of the authorities, legistation and m&wnsuhl_: Mimisters concerned with the
area of Sydney Harbour and its foreshores bounded by the Gladesville and Roseville Bridges is as

fesllows:

(i} Three Ministers of the Crown:

The Minister for Local Government and Lands,

The Minister for Environment and Planning (also responsible for the State Pollution
Control Commission and MNational Parks and Wildlile Service), and

The Minister for Public Works and Poris {whose responsibilities include the Mantime
Services Board and, in part, the Coastal Protection Act),

(i1} Six Public Authornities:
The Maritime Services Board,
The Department of Environment and Planning,
The Mational Parks and Wildlife Service,
The State Pollution Control Commission,
The Public Works Department, and
The Coastal Council of N.5.W,

{iii} Fourteen Local Government Authoritics:
Concord Municipal Coungil
Drummaoyne Municipal Council
Hunters Hill Municipal Coungil
Kau-ring=gai Mumcipal Coungil
Lane Cove Mumcipal Council
Leichhardt Municipal Council
Manly Mumicipal Council
Mosman Municipal Council
North Svdney Municipal Coungil
Ryde Municipal Coungil
Sydney City Counil
Warringah Shire Council
Willoughby Municipal Council
Woollahra Municipal Coungil

{iv) Sixteen Acts of Parliament:
Clean Waters Act, 1970
Coastal Protection Act, 1970
Dangerous Goods Act, 1973
Environmental Planning and Assessment Act, 1979
Local Government Act, 1919
Maritime Services Act, [935
Mational Parks and Wildlife Act, 1974
Mavigation Act, 1901
Pilotage Act, 1971
Port Rates Act, 1975
Prevention of Oil Pollution of Mavigable Waters Act, 1960
Public Works Act, 1912
Sport and Fecreation Act
State Pollution Contrel Commission Act, 1971
Svdney Harbour Transpert Act, 1951
Sydney Harbour Trust Act, 190-1901

(v} Ower fourteen Local Environmental Planning Instruments.

{vi) Various Regulations and Ordinances under the Local Government Act, 1919; the
Maritime Services Act, 1935; Sydney Harbour Trust Act, 1901; and the Environmental
Planning and Assessment Act, 1979,

I have recommended that the Minister for Ports (afler consultation with the Minister for Plan-
ning and Environmenth give consideration 10 the carrying out of a comprehensive inter-Departmental
revicw of the existing legislative and administrative framework, The report prepared on the basis of
this review should contain practical recommendations for the rationalization of legislative controls
and administrative responsibilities, and the proper co-ordination of administrative policies and activities,
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As an interim measure, prior (o the eventual overhaul af the existing situation, 1 have recom-
mended that the Minister for Ports formally instruct the Maritime Services Board to expand the role of
the Foreshores Building Committee of Advice (o enable the consideration of all building or develop-
ment proposals (both private and public land, and water based) which would hive environmental
impact within adjacent municipalities,

Such development and or building proposals would include:

(1} any significant increase in the number of moorings in & bay which are held or controlled
by a marina; and

{2} the establishment or expansion of a marina, port facility or other premises or activity
on the foreshores of the Harbour.

The Foreshores Building Committee of Advice is made up of representatives of the local council,
the Department of Environment and Planning and the Maritime Services Board, and the expansion
of the role of the Committee would be far less difficult and much quecker than the amendment of the
relevant statutes and regulations.

I have discussed this matter with the Minister and concur with his suggestion that any dispute
as to a recommendation to be made by a Foreshores Building Committee of Advice should be referred
to both the Minister for Ports and the Minister for Environment and Flanning for a determination.
In this way, the agreement of the Council’s representative on the Commities & required prior to a
recommendation being put to the Maritime Services Board.

Although the subject Committee fulfils an advisory role only, | have recommended that the
Minister instructs the Board that any proposed depariure from a recommendation of the Committee
requires his concurrence.

In relation to Sydney Harbour and foreshores, the Maritime Services Board is not a “consent
authority” in terms of sections 4 and 84 of the Environmental Planning and Assessment Act, 1970,
even though marinas are declared to be “designated developments™ under the provisions of Schedule
A1) of the Environmental Planning and Assessment Regulaton Act, 1980, [t may be appropriate for
the inter-Departmental review (suggested in recommendation (a)) to consider this problem with a view
to bringing development on Sydney Harbour and foreshores within the scope of the “designated
development™ provisions of the Act and Regulation.

18, Juvenile Institutions

This Office has always received and deals with complaints from juvenile institutions administered
by the Department of Youth and Community Services, and principally from M1t Penang Training
School for Boys at Gosford, Minda Remand Centre at Lidcombe and Daruk Training School at
Windsor. In the past year visits 1o these institutions have been stepped up in order 10 improve com-
munication between the juveniles and this Office, and between this Office and the management of the
institutions,

The Deputy Ombudsman visited each of the three principal institutions named early in the year
to improve liaison with the management and 1o oblain an appreciation of the problems of both
management and the resident juveniles. This was followed up by visits by Investigation Officers, who
citended the hason with htlll: manggement and the restdents, This has subsequently been Tollowed
up with discussions with the senior management of the Department of Youth and Community Services
and liakson with the regional directors,

The procedure adopled by this Office in dealing with the complaints has also been modified.
Written complaints received from the institutions are dealt with either by direct investigation or a
report from the Department of Youth and Community Services, followed up when necessary by Turther
action, In addition, Investigation Officers receive oral complainis from all who wish to make thern,
These people are seen individually and where appropriate an oral complaint is reduced to writing.
Im most cases, the matters raised can be dealt with quite quickly by the Investigation Officer providi
an effective lizison between the resident and the Superintendent of the institution and the msul:;?fi
these enquiries are made immediately known to the resident. In other cases it 15 necessary 1o proceed
by the formal complaint mechanism and these matters are raised with the Dimtur—ﬁtnﬂaﬁjf the
Department of Youth and Community Services. In addition, matiers of principle arising from the
complainis are discussed with the Superintendent and the regional directors so that they may be aware
of the problems within the institutions and so that this Office can have the benefit of their observalions,

In the current year &4 written complaints were received. Many oral complaints have also been
handled. Staff resources in this Office are limited but T wish to continue the current approach and, if
possible, extend it

For the most part the residents scek an improvement in their conditions of living and an end to
practices which they see as unnecessarily inhibitive or even positively harmiul, Many of the problems
raised, however, relate to the needs of the juvenile residents or the institutions in general and have
an importance to all concerned.
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G .P.s examples of these, cerfain guestions have been raised between this Office and the Director-
EmeTil;
@ The use and condition of isolated detention cells at remand centres and training schools,

#® The availability of information to the juvenile residents about their legal position and rights.
# The availability of psychological support or counselling to the juvenile residents,
# The censorship of mail,

It will be helpful to identify the type of problems commonly raised by the juvenile residents. OF
central concern is the manner in which the discipline system of the institution is run. Infractions of the
rules result in punishments which range from being made “unprivileged® for periods that can be quile
extended to incarceration in solitary confinement and the manner in which a determination is made
that an infraction has occurred is of prime consideration, The juvenile residents have complained
that determinations are made by officers without allowing them an opportunity to provide an
t::[lzlinilinrl of their conduct or an excuse. Such allegations have been denied by the Depariment.
Cther matters relating to punishment have been that punishments have been unfair or that a group of
beys has been subject 1o what is termed “mass pumishment™ or reduction of privileges for the fault
of ong of their number. This, too, has been denied by the Department.

The availability of contact with friends and relatives has also been the subject of complaint.
Most juvenile residents wish 1o see their friends, but visits from such friends are either prohibited or
strongly discouraged by the institution, usually on the basis of lnck of parental consent or danger to
security of the institutlion or the best interests of the juvenile resident. Communication by telephone
or writing with persons other thin parents or certain relatives is also discournged by some institutions.
Cenain practical difficulties arise in relation to visits to some of the mstitutions for juvenile residents
whose parents live a long distance from the institution or do not have the means of aceess 1o the
institutions by car through limitation of finance.

Other complaints are raised sbout the quality and quantity of food. These have been denied on
the basis that the food caten by the ﬂ.““mh- residents ks of the same qun.lil:.- as that eaten hy staff,
from whom no organized complaints have been received and that provision is always made for second

helpings,

The provision of approprinte and adequate clothing is also the subject of complaint. Juvenile
residents are provided with institutional clothing and complaints are made that the clothing does not
suit them or is torn or worn. It is readily admitted that difficulties can arise in this area, but the point
is made that the Department is energetic in ensuring that proper suitable clothing is made available 1o
the juvenile residents.

Access to education within the institution has also been the subject of complaint.

19, Complainants

The people whe make complaints under the Ombudsman Act are too diverse 1o characterise
easily. They come from many parts of the State, a wide range uFﬁe groups, and the subject matter of
complaints is varted. The vast majority of complaints are made in good Faith. Investigation of
compliints sometimes shows that the complainant did not have all the facts, or misunderstood the
actions of a public authority. This is understandahle; in such & case, while the complaint is found not
sustained, the investigation by the Ombudsman’s Office performs a useful function in assisting the
public to gain information or understand the problems of a public authority. Complainants who bring
complaints which are. as the Act says in section 13 (4} (b) (i) “frivolous, vexatious or not in good faith™
are fortunately rare, They do, however, exist.

A recent, somewhat intemperate, description of a complainant, made by an official, gives
some ingight:
“You will find that Mr (name) is a pain in the posterior of every public body in this area.
He is eritical of Councils, Department of Agriculture, Board of Tick Control, State Rail
Authority, Pastures Protection Boards, this one in particulir {and hates the Secrelary's
guis), and if | have missed any other Government, Local Government, Gevernment Agency
of any other in authority you can include it because he has criticised it through the press.
In today's (local paper) he is castigating the (district) County Council and the State Fail
Authonty over lm:dl:"

Where this Office afler an investigation of a complaint believes that the complainant has been
vexations it should not hesitate to ay so in an appropriate case,

0. Seaff

AL b Jupe, 1982 the Ombudsman, Deputy Ombudsman and Assistant Ombudsman were
assisted by a siafl of 35. The stafl comprises a Principal Investigation Officer, 7 Senior Investigation
Officers, 10 lnvestigation Officers, 3 Interviewing Officers and an administrative staff of 14, including
an Exccutive Assistani, records staff, secretaries and typists.

Dwring the year a new Assistant Ombudsman, a new Principal Investigation Officer and 4 new
Investigation Officers were appointed consequent upon retirements or resignations.

16972K 3
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The important position of Assistant Ombudsman is discussed in more detail in the next section.
Gordon Smith, who was appointed Principal Investigation Officer on Ind February. 1952, brings 1o
his task considerable practical experience and realism. He has shown a particulir ability 1o assist new
investigating officers in appreciating their robe and tasks. He also has a gift of bringing harmony
between diverse grous.

Investigating officers are entrusted with important delegated functions. Ther 1ask is 1o ascertain
all the relevant facts so that unbess the complaint is resolved a judgment can be made as to whether
there has been “wrong conduct” by the public authority of not. Some have shown outstanding ability
and carried out important investigations promptly and impartially,

Inevitably a change of Ombudsman brings some changes, In the current year the staff have had
to adjust 1o these changes and new provedures wliich are outlined in this Report. In particular, the
Deputy Ombudsman. Daryl Guater, has had a very oncrous task. He and the stalf as a whole have
my thanks,

21, Mew Assistant Ombudsman: Police and Prisons

During the year the position of Assistant Ombudsman. vacant since the resignation of Roger
Vincent in February 1981, was filled by the appointment of Susan Armsirong. Susan  Armsirong
took up her position on 26th October, 1981,

The role of Assistant Ombuedsman as announced by the Premicr Mr Wran was created o
exercise. within the Office of the Ombudsman and subject 1o the Act, the primary responsibility for
handling complaints. from prisoncrs and alaoy ihe limited Tenctions conferred upen the Ombudsman
under the Police Regulation {Allegations of Misconducth Act, |978,

Prior to her appointment, Susan Armstrong was Director of Legal Aid in South Australia. She
has brought to her new task considernble enthusiasm coupled with practical realism and admini-
strafive Chperience,

In the area of complaims by prisoners the Assistant Ombudsman is virtually a Prison
Ombudsman. Belicving that wherever possible prisoners making complaints should be interviewed
and the matter the subject of complaint investigated at first hand, Susan Armsirong has substantially
increased the number and regularity of visits 10 the State’s geographically widely dispersed gaols.
She has been ably assisted in her task by two specialist investigating officers. Apart from reference to
certain section 19 investigations carried out by the Ombudsman, section 3 of part | of this report
was written by the Assistant Ombudsman and represents her views.

The sensitive aren of complaints against Police has been joint responsibility of the Ombudsman
and the Assistant Ombudsman. In the carly part of the year under review, it was necessary for the
Ombudsman 1o take vigorous action to reduce an alarming backlog of unfinalised police complaints
which existed a1 the time he took office. This backlog which had apparently been due 10 s1afl shortages,
including the unfilled Assistant Ombudsman postion, had becn the subject of trenchant criticism by
the Former Commissioner of Police. Mr Lees. Despite the Public Service safl freeze the Premier
gave his consent to the temporary use of two barristers and a soficitor on 4 part-time basis 1o assise
in redicing the backlog, Messrs Robert Meagher, Richard Waddell and Ms Robin Lansdown have
the thanks of the Odfice for the energy they brought 1o this task and the quality of the reports they
wrote. By the end of November 1981 the processing of police complaings was generally up to date.

Given the comments on this topic. following the retirgment of the former Ombudsman,
Mr Smithers. and the resignation of the Tormer Assistant Ombudsman, Mr Vincent, it was necessary
for the new Ombudsman to be actively involved in and monitor elesely the handling of police
complaints between 15t July, 1961 and 3151 December, 1981, Acting on the advice of Queen’s Counsel,
a new category of “unable to determine” was iniroduced in respect of police complainis at the
beginning of this period. This calegory Covers complaimts where the police investigation discloses o
substantial conflict of statement between the citizen complainant and the police officers concerned
and there is ne means open to the Ombudsman 1o resolve this conflict. Other new procedures werg
also introduced. The conclusions following the Oymbodsmen’s involvement in and scrutiny of the
first six months of the period were st out in a Repent 1o Parliament dated March 1982, This was
the subject of extensive media discussions.

The Assistant Ombudsman took over control of the day-to-day administration of the handling
of police complaints carly in 1982, Unfortunately, due in substantial part to the very extended absence
and uliimate retirement through ill health of the Senior Investigating Officer | Police) and the absence
af other officers, arrears of work again developed in this area. This has now substantially been brought
up to date.

Part 1l of this Annual Report dealing with complaints against the police under the Police
Regulation {Allegations of Misconduct] Act has been substantially written by the  Assistant
Ombudsman and represents her views. In the writing of that section of the report, as well as the handling
of police complaints generally, invaluable assistance has been provided by Greg Andrews who, despite
a2 worklond of other matters has been acting as Senior Investigating Officer (Police) during the ill
health and ultimate retirement of the person appointed,



2k Siaff Recruitment and Rotation
An issue of some concern has been the best method of recruiting and rotating the officers who
handle complainis,

Investigating Officers are required 1o receive and investigate complaints from members of the
public about alleged conduct of government departments and instrumentalities. The role requires an
understanding and receptive attitude to members of the public and enthusiasm in any investigation.
Contagt with individuals who may have difficult personalities, and the nocd 1o remain impartial while
dealing with conflict situations, make heavy demands on patience and enthusiasm,

Contact with other Ombudsmen at a conference in Wellington, New Zealand in September
981, enabled me to discuss how the probdem of possible “burn-out™ is approached in other countrics.
From discussions, | found that in general it is thought few people can effectively engage in this v
of work for more than five years. The Tasmanian Ombudsman, for instance, makes appointments for
Timited periods of three 1o five vears, The United Kingdom Parliamentary Commissioner (1he equivalent
of Ombudsman) provided me with a paper on the UK., practice of recruiting investigation officers on
secondment from government departments for periods usually of three years.

Accordingly, | decided 10 seck appropriate approvals for the recruitment of future investigation
officers by both secondment from within and appointment from outside the Public Service in each
case for periods of up 1o three years. Early notification of this proposal was given to the relevant
union. This proposal was discussed with the Secretary of the Premuers Department and the Public
Serviee Board, Consent was ultimately given towards the end of the year under review. Two positions
have now been advertised and flled on this basis, There were a large number of applicants and their

owerall calibre was high.

There remains the matter of investigating officers appointed under the former svstem who have
been ai the Office of Ombudsman for more than five years. | have made, and will continue to make,
requests For rotation or relocation of mvestigating officers in this category, and from time 1o time will
report om progress. This i on aceordance with modern public service manegement podicies. Rotation
programmes and Fateral transfers are supporied in the Wilenski Reports. In any évent, whatever the
position in the Public Service generally, and without reflecting in any way on the officers concerned,
it i in my view undesirable both from the viewpoint of the Office and the officers concerned that
persens should be appointed mvestigating officers in the Office of the Ombudsman in elfect until

retenement.

23, Inability fo replace abscal officers

The Ombudsman’s Office has had problems wath s1affing dunng the Public Service “lreeze”,
In general, no reliel stall has been available wo 6ill the positions of ofticers absent on extended sick
leave gr on maternity leave, While sympathizing with those who have health problems, and fully
supporiing the right of working women 1o adequeate maternity leave, | have nevertheless felt concern
at the backlog of complaints that builds up during unexpected stall absences,

These problems hive been discussed with the Premier’s Depariment, but linle reliel” has been
available because of overall staff ceilings, Officers who have extensive sick leave entitbements through
many years” cmployment in the Public Service in other Departments of Authorities remain on Tull
salary [or the peniod of their absence. and replacement stall cannot be remporarily emploved while

there is a Trecee.

The Office was gruteful that arrangements were able to be made with the Public Service Board
and the Department of Environment and Planning to second Dr R. Yardley, formerly of the
Department of Environment and Planning, nsteally for a pericd of three months to work as an
investigating officer.  The ¢ose load of all officers, though, has remained very high throughout the

YEir,

24.  Publicity

During 1951-82 new pamphlets informing the pubdic about the Ombudsman’s Ofice have
been developed with the help of the Advertising Branch of the Premier’s Department. One is an
updated version of the existing pamphler, “Your Ombudsman—A serice for every cilizen™, A
simpler, more personalised version of this features a photograph of the Ombudsman. There is also
a multi-lingual pamphler with text in English, Greek, Serbinn and Vietnamese,

These pamphlets have been distributed through the Government Information Centre at
55 Hunter Street anmd through its segional offices. and through Premier’s Department promotions
during Carnivale and a1 the Easter Show, This has led 10 a number of country and local newspapers
publishing the shorter pamphlet as a news or information item. Two excellent pilod radio commercials
wire dmr-.uﬁu.wd by Advertising Branch.

Cwirang 198 1-82 there has been considerable media coverage of the Cmbudsmizn’s investigations.
Radio commentators and newspaper reporters, by taking an inicrest in the special report to Parliament
on complaings against the Police, the Liddell investigation, and the issue of retrospective charging for
electricity, have greatly increased public awareness of the role of this Cffice. The Ombudsman also
took part in a television debate on the ABC's MNatonwide, The media play an important role in
infiorming the public of their rights as well as covering current issues. The generally responsible
approach of the media to the functions of this Office is appreciated.
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There are undoubtedly still many citizens of New South Wales who remain unaware of the
existence of the Ombudsman or are intimidated by the complaint procedure. In particular, it is
considered that there is inadequate knowledge of the utility of the Office in country areas, among the
poor and disadvantaged, and among ethnic and Aboriginal communitics. Information on a pilot

ublic awareness campaign in the Western Suburbs of Sydney in the year under review and the need
or increasing accessibility of the Office of the Ombudsman to all ctizens is discussed in the next
section.

25, Community Information Programmse

During the vear an analysis was made of the source of complaints received in this Office. One
point that became evident was that the services of the Ombudsman seem 10 be wsed by more articulate
members of the community rather than by the community as a whole, One group that did not seem
to be using the services to a proportional extent were those from the outlying dormitory areas of

Sydney.

To this end the Office conducted a pilot programme in the Western Area of Sydney (Mount
Druitt) and South Western Aren (Campbelliown) o assess the demand for services in those areas
and to make available information on the role of the Ombudsman and, if necessary, take enquiries
from those areas. To assist in the programme the Office acquired a portable booth which was erected
in the two shopping centres at those venues mentioned. At Mount Druin the Office ran the booth on
two conseculive Thursdays. including the late night shopping period, preceded by a programme of
radio and newspaper advertisements, Al Campbelltown the Office ran the booth for three and a half
days, including Thursday night shopping and Saturday morning. As with the Mount Druitt exercise,
the event was preceded by radio and newspaper advertisements,

Ohservations of those exercises suggest:

® The public surveyed have become more aware in recent months of the existence and basic
role of the Ombudsman,

# The public are not fully aware of the jurisdiction and specific role limitations of the
Ombudsman under the Ombudsman Act. They constantly confuse the areas of jurisdiction
of the New South Wales and Commonwealth Ombudsman.

Based on the findings of those two comparative exercises, it 1s considered that the Office should
as much as possible take the services to the outlving areas of metropolitan Sydney and the country,
where complainants or potential complainants will have the opportunity at first hand 1o discuss
particular problems with investigation staff.

In the Budger submissions for the year ended 30th June, 1983 the Ombudsman proposed
country circuits, each of which are to be conducted over a period of one week using two officers 1o
the circuit. Broadly, the circuits are to the Far North Coast. North Coast New England, Newcastle
Eum-:;, Central West, South Coast, Hlawarra, Murrumbidgee-Riverina, South West, and Bathursi-

ringe.

Regrettably, current State budget difficultics have led to the allocation of insufficient funds to
permit the fulfilment of these plans, At best, available funds will permit only selected limited pilot
epuntry visits which should provide information and experience which will be useful if the funding
position improves in later years,

26. The nead to computerize records in the Ombudsman’s Office

The Ombudsman’s Office in N5 W. relics on a cumbersome, manually operated, records
system. In contrast with modt other similar offices in Australia and overseas, it has no automatic
retrieval of information such as complaint statistics in particular categories. Precedents must be
checked in a card index, and less cross-referencing is available than could be achieved using a micro-
compuier,

The number of complaints received each year has grown steadily, and now totals over 5.000.
This volume of complaints makes heavy demands on staff time for file creation, filing, card indexing.
and 50 on; and also means that the space required for records has grown. Although most files which are
more than two vears old are stored by the State Archives, storage space is already crowded.

During the year a submission was prepared which set out the case for computerization of records
using a micro-computer with word processing capabilities. Such a system would provide more sophis-
ticated record-keeping than is currently possible, The word processor would enable standard acknow.
ledgement and follow-up letters to be prepared, and would also produce multiple copies of reports when
necEsiary,

A number of suitable svstems were considered and costing done on systems with the required
capabilities. The cost of hardware, software and initial consultancy fees to cover programming and
training. was estimated at $22,500, Unfortunately this project has had to be abandoned for the time
being following its exclusion from the Budget Estimates for 1982-83. While it is apprectated that the
|982-83 State Budget was prepared in what the Treasurer described as ““times of deep national economic
difficulty™ (Budget Paper No. 1. p. 2). lack of computer facilities will prevent the Office’s records
system reaching oplimum efficiency.
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27, Telephone System

Telephone services in the Ombudsman's Office urgently need upgrading following the enlarge-
rent of the jurisdiction of the Office (o include complaints against local councils and the police, Lasi
wear consulations were held with the Department of Public Works as to how we should best approach
problems with our telephone system. This is an ssue of crucial importance in the Office’™s abality o
serve the public,

At present there are insufficient lines, with the result that many calls are bost when the switch-
board becomes overheated. A number of investigating officers share lines. Members of the public
wishing to speak to the officer handling their complaint are often not able 1o do so0 becawse another
officer is using that line. A larpe, fully-automatic system 15 necded, with more lines in and owt and the
capacity for dialling in directly to extension numbers of individual officers. The need for such a system
was gecepted by Public Works sebject to Budget approval,

A new PABX svstem would cost approximately 545000, Regretiably this amount has not been
granied by Treasury in the Budget for the year ended 30h June, 1983, becavse of current cconomic
constraints. As a short term expedient the Public Works Department recommended a PMBX satellite
system, (o supplement the :ﬁialilm system, This is & manual system, and hence is unsuited to the
Ombudsman’s Office, which requires a receptionist who ean devote her energies 1o dealing with members
of the public who wish to lodge complaints, Sympathetic and efficient wmplmm handling is the prime
Tunction of the Office, and it nwlf be inappropriate Tor the receptionst’s capacity 10 assist com-
plainants to be interfered with by the requirements of a manuwally operated switchboard, This short-
term aliernative was rejecied.

It is hoped that at least for the year ended 30th Jume, 1984, if not earlier, the Government
will be in a position 1o allocate sufficient funds o the Office of the Ombudsman for an enlarged PABX
svstem Lo enable the Office 1o effectively cope with the enlarged workload entrusied to iy by Parliament,
Ease of public access is of vital imporiance,

28, Country Visits

The CGmbudsman Act. 1974 requires my Office 1o serve all the citizens of Mew South Wales, and
ot just those who happen to live in Svdney. There are three main reasons for country visils to be
carred out by stafl of this Office. First of all, complaints from prisoners who are living in the Siage's
widely dispersed prisons continue to be 2 major arca of concern and Trequently require on-the-spat
investigation. Witnesses 10 an alleged prison incident, for instance, cannot be interviewed effectively
by mail, and it is necessary for an investigation officer 1o visit the gaol concerned,

Secondly, the investigation of individual complaints from other citizens in the country may
require on-the-spot interviews for similar reasons. Certain tyvpes of complaints against local councals
cannof properly be investigated without visits to the premises or arca in question. It s unrepsonable
to expect complainants and their witnesses o travel to Sydney in such cases, as the cost involved
would be prohubitive for many people.

Thirdly, the fact that city residents have better access to information about the role of the Om-
budsman means that a svslematec campaign (o improve public awarencss of the Ombudsman's Ofice
among country residents is long overdue.

In any event, only 512,000 has been allocated for travel in 1982-83, The cffect of this wall be o
restrict country travel pr'lmn.ril:.' to personal visils to prisons in country areas. There will be limited
funds for on-the-spot investigation of complaints arising from country areas and very little for travel
in connection with what will now have to be no mare than a pilot country public awareness CHmpaign,
if that can be munaged at all,

29, Budpeted “*Savings™ on Salarics

A problem anses from the practice of Treasury of assessing. within the Salares Iiem, the savi
expected to accrue during the year from the defay in filling positions vacant at the start of the Anancial
vear and from “turnover” savings during the course of the vear. In a small office with a heavy workload
there is. or ought to be, a considerable sense of urgency about flling stall vacancies. A managsement
aim, by use of ¢ligibility lists or otherwise, ought to be 1o eliminate any delay in replacement of stafl,

In the financial year ending 30th June, 1983, the budgeted “saving™ included in the Budget of
the Office of the Ombudsman by the Treasury is $37,000, This is apparently a generalized figure based
on “past experience”, It was not discussed with the Ombudsman.

While the budget difficulties arising Trom the national econemic erisis are appreciated, the effect
of inclusion of a saving which may nod be made should be pointed out. For il no saving of the budgeted
figure does become apparent in the course of the financial year drastic action may be necessary 1o delay
appointments in the final pare of the financial imr' While this problem is not unique 1o the Office of
the Ombudsman, the budgeting approach clearly can have a more severe impact on a small office with
high workloads than on larger depariments or authoritics,



30, Relationship with Premier™s Department

The Ombudsman’s Office 5 in a somewhal anomilous position in its relationship with the
Premier's Department. The Ombudsman and Deputy Ombuedsman are appointed by the Ciovernor as
independent statutory officials, 1t is intended that the Assistunt Ombudsman will be similarly appointed
when the proposed legislative amendments to the Ombudsman Act have been passed. This independence
is impertant iF the Office is to be seen as performing s funclions in 4 vigorous, favir and impartial
manner. Decisions are based on a logical consideration of the facts and in accordance with the powers
conferred by the Ombudsman Act, The public esteem of the Office depends vitally on this degree of
independence Mrom the bureaecracy which is the subject of mvestigations.

The anomaly arises from the fact that. administratively, the Office functions as a unit of the
Premier's Depariment, Decisions about staffing and expenditure are negetiated with the Permanent
Head, the Secretary of the Premier’s Depariment. or officers of his Depariment. In this respect there is a
great contrast between the position of the N.5.W. Ombudsman and that of the Chicl Parlimentary
Ombaudsman of Sweden. To quote again from the Canberrg Times interview with Mr Per-Erik Nilsson
(315t January, 1982):

“He described his office’s budget as a preliminary limit which could be exceeded as necessary.
“We can hire extra personnel. we can travel, we can do anything . . . OF course we Iry 1o keep
within the budgeted limit, but no one says anything il we can give a reasonable explanation

of why we exeeeded i’

“If he needed more stafl, he would hire them and afferwards inform the Parliamentary Standing
Committee o which he reports.”

All eheques have cureently 1o be signed by officers of Premier's Depariment. Approval has 10
be obtained from Premier’s Depariment to incur expenditure over 51,000 even although within budget.
Use of aif travel, even within budger. has 10 be similarly approved. Approval 1o fecruit temporary or
permanent stall for the Office of the Ombudsman lkis 1o be approved by the Secretary of the Prenuers’
Dxpartment.

It is even nevessary 1o scck Departmental approval for stall to work minor overtime lioars
which are well within the budgeted overtime.

The case Tor independence of the Office of Ombudsman is net merely a maner of release from
administrative dependence on efficiency grounds, 1t is much more important that the Office of the Om-
budsman should be seen by the public to be free from any possibility of influence by any Department
it may be colled upon 1o investigate, As it happens, during the current year an investigintion under the
Ombudsmun Act was commenved following a complaint of “wrong conduct™ involving at least one
afficer of Premier's Department. While no adverse consequences of undertaking such an investigation
on the Office of the Ombudsman were mamifest or were in any wity anticipated. it is impariant than the
independence of such an investigation should not be the subject of suespicion in minds of the complain-
ant or the public, The analogy with the maxim that *justice should be seen to be done™ is appropriate.

A satisfactory independence for the Office of Ombudsman might be achieved il the Ombudsman’s
OHfice were declared an Administrative Office and listed in Schedule 2 of the Public Service Act. In that
event, the Oymbadsman, rather 1than the Permanent Hewd of 1he Premier’'s [h'.purtn‘lml:. wolld be the
person exercising the functions under Section 46 (2) of the Public Service Act. Bodies that enjoy
Administrative Office status include the Auditor-General's Department. the Valuer-General's Depart-
ment and the State Superannuation Board. A more radical alternative, which has been adopied in 2
number of countries and in Tasmanix, is to make the Office of Ombudsman completely separate and
independent from the Public Service.

Statutory independence conferred by an amendment to Schedule 2 of the Public Service Act
would also [ree officers of the Ombudsman from the embarrassment of any conlflict of loyalty in those
cases when il miay be necessary Lo investigate the possibility of wrong conduct having occurred in the
Premiers Department. Such cases should, of course, be investigated as nigorowsly as those involving
any other public authority and there should be no doubd in the public ming o this seore.

Despite these comments, my gratitude to officers of the Premier’s Department (and in particular
Mr John Harrison) for the efficient and helpful way they have handled recruitment and pelated
administrative matters should be placed on record.

Section B—OMBUDSMAN ACT: LOCAL GOVERNMENT

3. Jurisdietion in Local Government complaints

Section 13 (51 of the Ombudsman Act in effect provides that where there is a right of appeal or
review available to a complainant against a local government authority there needs 10 be exceplional
public interest or other special circumstances 10 justify intervention by the Ombudsman, The Ofice
s not intended to be a substitute for the courts. Complainants with kegal remedies available to them in
eencral should exercise those remedies. IF they succeed, they obtain an enforceable order rather than
the merely persuasive effect of any recommendations made by the Omibudsman.



3

Another jurisdictional hmiation in focal government anises from the restrictions implicit in the
words “matter of admimstration”™, A definition of maladminisiration was given in Ue textbook on
Admministrative Law, Judicial Review of Admanisteative Action by 5. AL de Smith earlier i this report
{see Part 1, Section A, Sub-section 191, Clearly the Ombudsman may intervene where it is alleged tha
a Council has acted ultra vires or bevond s power, or with mala fides or with some impropriery.
This, however. is nol the sole ambil of possible wrong conduet in a maner of administration under the
Ombuadsman Act by o Council, s aldermen or officers.

A problem anses, however, where complaints are made that Council has passed a resolution
afier debare. These are desgribed a3 policy™ decisions for want of a beiter word. Very often complaings
are made which are merely an extension of the debate which ought 1o have concluded with the decision
of Council. These complaints will not be taken up unless there is very clear material put forward
whtich shows that there has been some form of wrong conduct by the Council or its officers.

A recent letter tooa Shire Clerk gave some gencral information about the type of complainis
investigated by the Office of the Ombudaman relating to the conduct of Councils. A list of examples
where complaints may anise s reprinted here as it may be helpful o others in local government:

(1} Councils fatlure o comply with the requirements lud down by the Local Government
Act, 1999, the Environmental Planning and Assessment Act, 1979, the Pubhe Health
At 1902 {and the Ordinances and Regulations made under those Acts) as well as the
provisions of any planning contrals in force in the Municipality,

This would include a Council's falure 1o:

{a} take into account those matfers i 55 reguired 10 consder prior Lo granting
various consents, licences or approvals, including compliance with the various
administrative procedures fod down under the prosasions of the varous Acts,
Regulations, Ordinances and Planning Contraols;

(b} undertake the necessary nspections pror o deermination bang made;

{ch enforce compliance with the approvals, licences or consents, and conditions
attached to such approvals, licences or consents.
{2} Council’s Failure 10 require ils servants 1o preparg suitable reports for its consideration
and to mainiain adeguate recornds.

(3} Council’s Failure to give proper consideration Lo @ matier prior o making a determination.

(4} Council’s failure 1o adequately advise adjoining owners that a building application has
been received, and 1o allow those persons o notfied 1o peruse the relevant bustlding plans.

{3) Counoil's failure 1o ensure that its servants exercise delegated authority in a manner
which is appropriete, authorized and reasonable.

{6) Council’s failure to rectify administrative oversights or errors.

It should be emphasized that this Lise is given purely by way of example. The possible field of
“wrong conduct in a matter of admimstration™ in the local government area is, of course, not limited
e the list set out,

32, Denial of Liability by Councils—Insurance Type Claims

The failure of local Councils to give reasons when denying liability on claims normally covered
By insurance has been the source of many complaints both in the past vear and previous ones, Officers
of the Ombudsman's Office believe that there is widespread public dissatisfaction particularly by small
claimanis against Councils which, it was alleged, have often merely referred claims to their insurers
which, in turn, almost autematically deny liability. This puts such claimants in the difficult situation
of having to resort 10 the couns for small sums which are hardly worth pursuing in court.

Most complamts about insurance claims against Councils refer to cises where the Council has
simply passed the ¢laim on to the relevant insurance company. There 1s no evidence that such a system
represents an adequate acceptance of responsibility by Councils towards their residents. In my view,
a local povernment awthority has a responsibility to sec that its insurers deal with a claim expeditiously
and that a reasonable explanation for rejection is given. In other words, a local government authority
should do more than merely Torward a claim to its insurers, and no more. An authority should not be
permitied to wash its hands of the whole affair in this way. The authority, at the very least, has a
responsibility 10 see that a claim receives adequate and prompt attention and that a claimant is given
a decision supported by clear and sufficient reasons. Legal advice given 1o some Coundils supports the
view that there 15 no legal impediment to giving such reasons,

If one had any doubt about the importance of this area a recent document discovered on a
Council file would give cause For concern, In part the Councl Officer’s docurment stated

“As | have indicated earlier in an attempt to tighten up on the handling of these claims it is
now commaon for claims o be rejected and lability denied notwithstanding the fact that when
one reads Mr . . s advice therg is probably litthe question that Counacil is, if taken to Couwrt,
linble. The attitude of denying linbility is very much akin 1o the approach which is quite
common amongst Insurance Companies who explore every possible avenue even to the extent
of bluffing in their attempts 10 resist paymenis,

Whilst one may guestion the ethics or morality of such an approach it can always be argued
that there is some element of doubt,”
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In an effort fo be constructive at the outset | forwarded to the Local Government Association
of New Scuth Wales and the Shires Awociation of New South Wales suggested Recommended Pro-
cedures for dealing with these claims. (These Recommended Procedures are reproduced following
this note).

Very recently amicable discussions have taken place with representatives of these Associations
and it is hoped that eventually uniform procedures will be adopted. In the meantime, the Ombudsman
will continue with investigation of particular complaints and in the case of findings of wrong conduct
will make reports to the Minister for Local Government and, where necessary, to Parliament.

The whole topic s one requiring substantial scrutiny by the Office of the Ombudsman. Tt will
be the subgect of further comment in the next Annual Report.

33 Recommended Procedures—Insurance Claims

(i} When the claimant verbally contacts a Council he or she should be advised 1o submit
details of the claim in writing for consideration by the Council.

{1} Upon receiving the formal ¢laim, the Council should immediately undertake a preliminary
investigation of the factual basis on which the claim is based. The Council also shauld
immediately acknowbedge receipt of the claim to the claimant on a “withoutprejudice” basis
and forward the claim (o the appropriate insurers. This advice of claim should be accom-
panied by or followed by a report from the appropriate Council Officer and signed by the
Clerk detailing the results of the investigation of the incident by Council,

(i1} The insurer upen receiving such claims information as is provided and conducting such
further investigation as may be necessary examines details of the claim circumstances.
Having determined its attitude towards the claim the insurer should communicale this
advice directly to the Council giving reasons for its decision especially if indemnity or
liability is to be denied.

{iv} The Council shall be under an obligation to request from its insurers reasons for any delay
in the processing of the claim and to take steps o ensure that the claim is finalized ex-
peditiously. The Council should advise the claimant of any reasons for delay.

(v} The Council upon receiving advice from insurers regarding their attilude or recommendal-
1ats regardimg the claim should adopt one of the following courses of action

(a) I7 the insurer acknowledges that a liability exists to the claimant and also that
indemnity will be provided to the Council under the policy:
The clerk should inform the claimant by letter that the matter has been reported

to insurers and further that such insurers or their kegal advisors will shortly be in
contact with the claimant on behalf of the Council.

(b} If the insurer acknowledpes that a liability may or does exist 1o the claimant bui that
indemnity wifll not be provided to the Council under the policy :
The Council should consult its own solicitars 1o confirm whether a linbility exists
to the claimant and further that denial of indemnity by insurers is justified.
If the Council’s solicitors confirm that a liability exists 1o the cleimant and also
that the Council is not entitled to indemnity under its linhility policy the solicitors
should be instructed 10 negotiate settlement terms on behall of the Cauncil,

However, if the Council’s solicitors confirm that a liability exists 1o the claimant
but dispute the insurers contention that indemnity is not available under the policy,
the solicitors or insurance brokers for the Council should be instructed to resolve
the matter of indemnily with insurers,

(ch It the insurer contends that a liability does not exist to the claimant and accordingly
that linbility should be denied 1o the claimant, the Council should seek confirmation
of such advice from its own solicitors and if they agree, the claimant should be
informed by letter from the Council that hability is denied.

As 200n as a final decision has been made on the claim either the Council or the insurer
will advise the claimant of the result and. if liability is denied, the reasons for such denial,
It shall be the responsibility of the Council 1o ensure that this is done.

M., Naotification of adjoining owners in relation (o Building Applications

In the course of various investigations it has been found that Coungils normally adopt the
practice of considering the likely effect of a proposed building on the amenity of the immediate
neighbourhood, when giving consideration to residential butlding applications.

The results of 2 recent survey carried out by this Office have shown that most Councils within
the greater Sydney Metropolitan region (and & majority of country Councils which contain ar least a
sizeable urban area within their boundanies) alrcady adopt the policy of notifying affected persons and
allowing inspection of building application plans, at least in some situations. However, to date, over
thiny complainis against Councils have been received by this Office relating (at least in part) o the
fact that such considerations either did not take place or were carried oul in an unacceptable manner.
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These complaints were normally based on a claim that new buildings (or extensions alterations to
existing buildings} had significantly detrimentally affected the wse and enjoyment of the complainant's
property due to such things as: loss of views; light: amenity or privacy: the creation of drainage
problems; and the creation of envieonmental or geological harards.

The main aspects of these complaints were that Councils:
(i} failed 1o notify those persons that could reasonably and properly be considered 1o be
affected by the proposed building;
(i) refused vo allow “properly interested persons™ 1o inspect the relevant building application
plans as a basis [or deciding whether or ot 10 lodge an objection with Council; and
(iiiy failed to take into consideration any valid objections lodged by “properly interested
persons .

In May/June 1979 the former Ombudsman wrote to all the Municipal, City and Shire Councils
in Mew South Wales requesting advice as 1o the policies, attitudes and procedures adopted by each
Council relating 1o the question of notification of “properly interested persons™ and perusal of building
application plans by those persons.

Responses were received lrom 172 Councils (including 36 Councils located within the greater
Sydney metropolitan region and 136 country Councils) and the following resulis were obtuined :

(i) Approximately 38 Councils notified possibly affecied persons that building applications
had been received, and allowed those persons to peruse the building application plans,
at least fn somre sitrations, This figure included 55,5 per cent of the metropolitan Councils
and 14 per cent of the country Councils,

(i) A total of 29 Councils notified possibly affected persons and allowed perusal of the
plans in those situations where it was congidered that the amenity of those persons could
be affected (i fr imosr sitmarions),

(iti) Only 18 Councils ahvays notified possably affected persons and allowed those persons
o inspect the Relevant plans. This figure included 25 per cemt of the metropalitan
Councils and 7.3 per cent of the country Councils,

(iv) 44.5 per cent of metropolitan Councils and 84 cent of country Councils did nor
notify possibly affected persons or allow any individual to inspect building application
plans {without the written consent of the ownér),

The main impediments seen by Councils 1o notifying possibly afected persons and allowing
those persons to peruse the relevamt plans were:
(i) Section 314 (2) of the Local Government Act which specifies a time limit for the deter-
minatien of building applications;
(it} Secrion 312 (2) of the Act which provide that plans and specifications lodged with
{Sr'luuncil are not to be used for any purpose other than giving ¢ffect 1o the provisions of
the Act;
(iy Clre 36 (h) 1o Orcdinance Mo, | which states that Council records are pol o be shown
to any person without the permission of Council ;
(v} administrative costs and staff shortages; and

(v} invasion of the privacy of those persons who lodpge building applications,

Some Councils considered that public participation was not required or needed as the Coun-
cillors were elected 1o make such decisions lor the ratepayers.

In February, March and Apnl of this year, 64 Municipal, Shire and City Councils were con-
tacted (39 Councils within the greater Sydney metropolitan region and 25 country Councils—
chosen on the basis that each contained at least one sizeable urban area within its boundaries) and

uested to advise concerning their policies and procedures regarding notification and perusal of
buslding applications by adjoining owners and other “properly interested persons’.

The resulis of this survey can be summarised as follows:

A i Moiily only
Coumdils hullimﬂ“ ;:'Iunsl r%ﬂ:mi?;y .TEIE&#H:IE}'U.:J“‘ o rll:l-li'l'l-;'.“:.-_.n
r oF Perusa
perual affect=d contentious
Couanlry ik i 1 11 [ 3 8
Metropolitan 2 g - g 12 T8
Tolals . s | [ 13 1% T
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More: As a Coundil could fall into more than one category, the jotals shown above do mod relate to ihe
number of Councils contacied.

(1) Our of the 64 Councils surveyed, 51 Councils (80 per cent) notified possibly affected

persons that building applications had been received, and allowed those persons 1o peruse
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the building application plans, at least v sowe sifarions, This figure incleded 34 (87
per cent) of the 3% Councils focated within the greater Sydney metropolitan region,
iNote: Duee 10 the non-representative nature m‘g the country Councils contacted, it
would not be relevant 10 provide a percentage breakdown of the country Council's
P pnses ),

fin} A total of 39 Councils (61 per cent) notified possibly afected persons and allowed those
persons (oonspect the relevant plans, at least in those situations where it was considered
that the amenity of those persons could be affected (i.e. in most situalions),

fiiip 9 Councils (14 per cont) always notified possibly affected persons and allowed those
persons 1o inspect the relevamt plans. This figure included 23 per cent of Metropolitan
Councils,

{iv) Only 13 (20 per cont) of the Councils surveyed reflused to notify possibly al’_l!'.;-ct:d persons
or to allow those persons to inspect the relevant plans (without the written approval
of the owner), except as required under the Act and Ordinances.

The main impediments seen by Councils, to the notification of possibly affected persons, and
allowing those persons to peruse the relevant plans, were those as set out above,

A matter rased by the majority of Council servants who were contacted during this recent
survey was that there existed a significant degree of confusion as to the practical legal ¢ffect of the
restrictions and requirements under the provisions of Secrion 321 (2) of the Local Government Act,
19, and Clawee 56 of Ordinance Mo, |,

It would appear that a majority of those Councils which notify and allow perusal of plans,
have done so in the knowledge that they may be breaching one or both of the provisions of the Act
and Ordinance listed above. This situation was useally explained on the basis that the Council was of
the opinion that possibly affected persons (“properly interested persons™) had a right 10 information
concerning proposals which could affect the use and enjoyment (amenity) of their property, This view
l:t.ft-ltnrwnl hand in hand with a general Council policy of fostering “open government and “Mrecdom
of information™.

On the basis of the advice reccived from the various Council servants who were contacted
during the recent survey, it would appear that there is a general trend towards allowing greater paryi-
cipation by “properly interested persons™, which includes the provisions of adeguate information to
these persons 1o allow such participation to be valid and wseful,

Although the results of the Questionnaire Survey (earried out in May June 1979} and the recent
survey are not totally comparable, it would appear (from the comparisons that can be made) that there
has been a significant decrease in the number of (at least) metropolitan Councils which reficee to notify
or allow perusal of plans, In the Questionnaire Survey it was found that 44.5 per cent of the metro-
politan Councils adopred this approach as compared 1o only 13 per cemt of those Councils at the time
of the more recenl sirvey.,

In addition, of the 13 Coundils which advised that they stll refuse 10 notily or aflow perusal
of plans (in any situations apart from those specified in the Act and Ordinances), 2 of these Councils
advised that Council servants were at liberty 1o discuss the details of building applications with *pro-
perly interested persons’™,

The Cmbudsman is of the opinion that if Councils were o notily adjoining owners who could
be detrimentally afecied by building applications (*“properly interested persons™ ) this would overcome
many of the problems which otherwise develop in these situations. IF 2 development could create
serious problems for adjeining owners (such as loss of view, light, amenity, privacy or drainage
problems) it would appear 1o be reasonable and appropnate for a Council 1o consider such matiers
when deciding whether to approve, approve with conditions, or refuse a building application. It is
reasonable to assume that Councils could only be helped in their considerations by receiving the com-
ment of those persons who considered that the application would adversely affect them. Such comments
could only be informed. accurate and useful in situations where “properly interested persons™ are
able 1o inspect the plans which accompanied the building application, Such a procedure would often
dispel misapprehensions and prevent purposeless and misplaced objections.

There is a growing body of opinion in the community at large that the activities of local povern-
ment bodies should be open to public scruting to a far greater degree than they have been in the past.
There are {as 1 5 mentoned i a letier from the Depanment of Locnl Government 1o Warringah
Shire Council of 14th November, 1978) “increasing calls for more open government and & greater
degree of "thard” party participation in the decision-making process”™, In the same letter the Department
ol Local Government stated that Councils “not infrequently actively canvass public opinion and base
decisions partly on re ntations received and use them in responding to appeals 1o the Local
Government Appenls Tribunal™,

AL present there 15 no requirement, under section 313 of the Local Government Act, 1519,
for Councils to consider the likely detrimental effects of a butlding on adjoining propenties. However,
there are provisions under section J8a of the Act and under Clause 116 (5) (b) of Ordinance 70 which
require Councils to notify adjoining owners (and allow perusal of plans) in certain situations. Further,
the requirements of section 3422a of the Local Government Act, 1219, are sull in effect in relation
1o Development Applications for Residential Flat Buildings.



27

A considerable degree of confusion in this matter arises out of the provisions of Section 312
of the Local Government Act. 1919, which states that:
“ane copy of such plans and specifications shall become the property of the Council but shall
not be used for any purpose other than giving cffect to the provisions of this Act or of any
Act relating 1o local government or public health™.

As it is provided that one copy of the plans and specifications shall become the property of
the Council, it would appear that this provision was incleded in the Act 1o limit the rights which would
otherwise flow from ownership and prevent such mischiefs as breach of copyright. Some Councils
have interpreted this provision 1o mean that the subpect plans cannot be used for the purpose of
allowing inspection by persons who could be affected by the approval of a building application. The
Ombudsman has formed the opinion that the inspection of building application plans by “properly
interested persons™ is not inconsistent with the purpose of gving effect 1o the provisions of the Local
Ciovernment Act, 1919, on the basis that such inspections could result in the provision of further
information to Councils for consideration in the determination of building applications.

Relectance to allow inspection of plans by adpoining owners has also been based on the pro-
visions of clause 56 (b) to Ordinance Mo, | which specifies procedures relating 1o Council records and
e HETL

“Except as otherwise provided by law no member or servant of the Council shall be at
liberty to show, lay open or expose any record of the Council to any person other than 3
member without the leave of the Council”,

The former Ombudsman considered this matter in some detul on a number of occasions and
the Ombudsman shares his opinion that failure 1o allow the inspection of buikding application plans
by “properly interested persons” is unreasenable and unjust under the provisions of the Ombudsman
Act, 1974,

Various opinions in this matter have been based on the statements made and principles laid
down in the judgement of Mr Justice Needham in the case of Bray v. Faler (1978) 1| NS W.LR.
335, In this case Judge Meedham stated that the plaintiff claimed that she had a right as a neighbouring
owner to be considered, and presumably to have her views considersd by the Council, when an appli-
cation for building approval is made by her next door neighbour. He also stated that Council did not
refer o him any case which draws out of such a section a right in law to the neighbour or to some
person who may be affected by the decision of the Council other than the applicant, under which
right such a party may have a right to be heard by the Council, He then stated. “There is nothing in
my opinien, in the Local Government Act, which gives a right 1o a neighbour to interfere with the
application of an owner for building approval to have his or her views as 1o the propriety of the appli-
cation considered by the Council.”

However, he also stated, It may be that the law should provide that neighbours should be
heard in applications for building approval in residential areas™.

This issue of natural justice relating to this matter was raised in the former Ombudsman’s
investigation of a complaint against Woallahra Municipal Council in 1979, In this case the com-
plainanis alleged they had been denied natural justice in relation 1o Council’s approval of a building
application on an adjeining property.

[ & letter 1o the Tormer Ombudsman, the Council rejected the allegation that the complainants
had been denied natural justice and further stated that:
=, . the ohjectors appeared to have presumed that they have legal rights to influence the
type of development which should 1ake place on an adjoining property.

The implication, though not directly expressed, was that adjoining owners had no legal nghis
since such a consideration was not included in the various heads of consideration under Seciion 313

of Part X1 of the Local Government Act. A key point to Council’s asserfion that there was no denial
of natural justice was therefore the fact that there was no inclusion in Section 313 of the Local Govern-

ment Act that Councils should consider the affects of building applications on the immediate neigh-

bourhood, This point was also made by Judge Needham in the Bray v. Fafer case where he stated that
there was no demal of natural justice as the concept of natural justice had to be linked 1o a right

wriltén into the particular Act in question, i.e., the Local Government Act, 1919,

A Report under the provisions of Section 26 of the Ombudsman Act, 1974 has been made o
the Minister for Local Government and Lands, {and, further to preliminary consideration and corres-
pondence) it was recommended that the Local Government Act, 1919, be amended by

{a) The removal of any possible restrictions on the inspection of bui|dingl$pp-!ica;!i&n plins
showing the external configuration of a building in relation to the boundaries of the site,
by “properly interested persons™.

ib) The inclusion of a requirement under section 313 of the Act for Councils 1o consider
the likely effect of a proposed building or alteration on adjoining properties.

i) The inclusion of a reguirement under section 313 of the Act for Councils 1o consider
the views and opinions of “properly interested persons™ prior 1o determining building
applications for approval to erect buildings which could aflect the amenity of an area.
This requirement not 1o relate to building applications for approval to carry out internal
alterations, or alterations which do not affect the external configurement or height of a

building.
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{d) The inclusion of a requirement that Councils notify adjoining owners and other possibl
affected persons of any building application for approval 1o carry out works whic
may affect the amenity of an area. This requirement not 1o relate 1o building applications
for approval to carry out internal alterations, or alterations which do not affect the
external configuration or height of a building.

Consideration of this matter by the Minister is continuing.

35, [lnmability of Councils te approve existing buaildings

Local authorities must authorise any proposed building or structure before it is built. Legally
they are unable to give post fioc approvals,

This issue, which is of wide concern to local authorities, was highlighted in several complaints
this wear.

A case in point was a complaint from an eastern suburbs resident that his neighbours had built
an enclosed carport that obstructed part of hus view of the ocean. The complainant had had the oppor-
tunity to view the plans before the carport was built, He made no objection at that stage because, accord-
ing to the plans, the carport was to be an open ong, not affecting his view.

The Council informed the complainant that it had no option but to approve the application
to build the carport because it conformed with the requirements of the Local Government Act and
other ordinances.

The Council’s conduct was found 1o be wrong in this case because Section 311 of the Local
Government Act, 1919, requires approval to be obtained prior fo the erection or alteration of a building.
Further, section 306 states that *'a building shall not be erected . . . in contravention of the provisions
made by or under this Act™,

_ The case raises the issue of the dilemma & Council faces once a building {or rt) is erected
without prior approval or contrary to approved plans. A conference with Council ers and their
solicitors enabled a wide range of views 1o be shared,

Matters discussed included the difficultics experienced generally within Local Government,
and the means available to authorise building work undertaken without Council approval. My attention
wits drawn to an article in the Apnl 1982 edition of the Local Government Bulletin, page 31, titled
“Illegal Erections—Must They Come Down T This article evidences the concern of Councils generally,
and the Local Government Association, which has recently prepared a submission 1o the Office of
Local Government in régard to this subject matter,

I accept that although the Council’s conduct in this matter was wrong in terms of the Ombuds-
man Act, the Council and its Officers have not acted wilfully in defiance of the provisions of the
Local Government Act, but took the “lesser of two evils™ approach to realise a practical solution (o
the problem. Inguiries have determined that Councils are faced with a real dilemma in the dav-to-day
administration of Section 3174 of the Local Government Act, 1919, and this problem does not
previously appear to have been recognized or rectified by prior State Governments,

I have becn furnished with a copy of a letter dated 10th March, 1982, sent 1o the Director,
Office of Local Government, by the Municipal and Shires Associations of New South Wales which
outlines the problems faced by Councils with respect to section 317a and contains proposals for
amendments to that section.

Altheugh I do not Tully concur with all the proposals contained in the above letter, I am of the
opinion that the proposals contained in point (i) (a) and (b) on page 4 of that letter are appropriate:

“{i} The issue of a certificate should act as conclusive evidence in favour of a bona fide
successor in title (not just a purchaser) that the Council has waived its right to issue a
section 317w (1a) notice in respect of all or specified building work in existence at the
date of the certificate. It should be open 1o Council 1o issue a certificate along the follow-
ing lines:

{a) In Council's opinion there are no contraventions or departures which are such as
need be rectified (Gibson v. Richardson and Wrench Limited and Kool (1977)
unreported, per Waddell J)y; or

(k) Council has noted the following contraventions/departures with respect to which it
reserves its rights under section 317e (la). There are no other contraventions/
depariures which are such as need be rectified™;

Although any amendment 1o the Act should be based on the maintenance of the existing
scheme and approach of the Act (in relation to the requirement that building approvals should be
obtained before any works are commenced) from my consideration of this problem it would appear
that any such amendment should be framed with the following circumstances in mind

{a) a situation where a contravention or departure from the provisions of the Act and
Ordinances or the approved plans and specifications is discovered by a Council prior
o the completion of the erection of a building ;

(b} a situation where o contravention or departure from the provisions of the Act and

Ordinances or the approved plans and specifications is discovered by a Council after
completion of ihe erection of a building; and
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i) a situation where it is found that a building or work does not strictly comply with
development standards, as defined in section 4 (1) of the Environmental Planning and

Aszemment Act, 1979,

Any amendment should also remove the present requirement on Councils to certify that o
building enther complies in “all™ respects (virtually impossible to determine accurately) or to list “afi™
contraventions or departures which are discoverable,

Councils should have discretion to allow the construction of a building 10 continue, even
though the building as constructed does not comply with the approved plans and specifications or
contravenss the provisions of the Act and Ordinances,

A further matter which should be incorporated in any such amendment would be to give
Councils the express power 1o require the submission of a survey certificate, as well as other relevant
plins, specificanons and cenificates (i the Council may reasonably require given the circumsiances
of each case) with any application for a section 3174 Certificate.

In my view, an appropriate legislative amendment to section 317a of the Act, 1o achieve the
matters referred 1o above, could be based on the following provisions:

*“{1) In relation to a building, and with respect to the Act, the Ordinances. and the plans
and specifications, if any, approved by the Council, the Environmental Planning and
Assessment Act, 1979, and any environmental planning instrument, any person may at
any time apply for a centificate to the effecy that:

(a} in the opinion of the Council there are no contraventions or depanures which are
such as need to be rectified: or

(b} the listed contraventions/departures have been noted with respect 1o which Council
reserves Its 1 ts under section 3 7n (Ia). There are ne other coniraventions/
depariures which in the opinion of the Council are such as need be recnified: or

{c) with respect to that part of the building as erected at the date of issue of the
Certificate, in the opinion of Council there are no contraventions or departures which
are such as nead (o be rectified.

(4] ﬂfﬁinliun for the Centificate shall be made in writing and shall state the name and

ress of the applicant. and the particulars of the building in respect of which the Cer-
tificate is required,

(3} The Council shall, upon payment of the prescribed fee, as soon as practicable furnish
such Certificate 1o the applicant.

(#) Prior to furnishing such Certificate the Council may require the applicant 1o submit
such plans, specifications and certificates as the Council may reasonably require 1o make
a determination,

{3} The production of the Certificate shall for all purposes be deemed conclusive evidence
in favour of a bona fide purchaser for value of a building that a1 the date thereof, with
respect 1o the Act, the ordinances and the plans and specifications, if any, approved by
the Council, the Environmental Planning and Assessment Act, 1979, and any environs
mental planning instrument, cither:

(@) in the opinion of the Council there are no contraventions or departures which are
such as need 1o be rectified; or

(k) the listed contraventions/depariures have been noted with respect to which Couneil
reserves its rights under section 3178 (1),
There are no other contraventions/departures which in the opinion of the Council
are such as need be rectified: or

{ch with respect 1o that part of the building as erected at the date of issuc of the Cer-
uficate. in the opinion of Council there are no contraventions or departures which
are such as need 1o be rectified,

(6h Should the building not comply with any development standard (within the meaning
ascribed thereto in Section 4 (1) of the Environmental Planning and Assessment Act,
1979), and the Council is satisfied that strict compliance with that development standard
would be unreasonable, unnecessary, or tend to hinder the attainment of the objects
specified in Section 3 (a) (1) and (i) of the Environmental Planning and Assessment
Act, 1979, the Council may, with the concurrence of the Director of |J'|=-u; Department of
Environment and Planning, furnish a Certificate to the applicant notwithstanding the
non-compliance with the development standard.

(7} Any person aggrieved by the failure of the Council to furnish a Certificate under this
Section, within ninety {#0) days of the application being made, may appeal against the
failure to the Land and Environment Court, and the Court may direct the Council 10
furnish the Certificate in such terms as the Court orders.”

Whether or not the above suggestions are considered 10 be appropriate should not detract from
that fact that the existing situation is unsatisfactory,

It is recommended that the Minister for Local Government and Lands give consideration to
these views in conjunction with the current examination of possible amendments to Section 31 7a of

the Local Government Act, 1919,
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36, Local Councils ax complainants

The Ombadsman Act provides that any person, including a pubbe authority, may compliin (o
the Ombudsman aboul the conduct of another public authority (section 12 (1)), Accordingly, Local
Councils may in appropriate circumstances complain about the conduct of State Government depart-
ments of statlutery authorities where it is alleged that there has been wrong conduct in & mater of
administeation (inclisding deliyvd by the lutter authorities (and, of course, vice versal,

During the course of the vear several complamits have been made by local authorities or their
Mayors about State Government authorities. While themselves being subject to scrutiny under the
Crmbudsman Act, local authoriies thereby have the oppontunity (o make other guthorities with which
they are dealing subject (o investigation under the Ombudsman Act.

Section C: OMBUDSMAN ACT: PRISONS

37, Imtroduction

Buring the past year. a total of 628 complaints were received cither from prisoners or in relation
o the Department of Corrective Services, This s an mcrense of 4275 over the number received in
198081, When complaints carried over from the previous vear are taken into account, the Office has
handled a total of 333 complaints, during the past twelve months,

Table 2 summarizes the nature and disposition of complumis made against the Depariment of
Corrective Services. O the 833 complaings dealt with in the course of the yvear 41 (37} were found 1o
be sustained: 119 (14%) were found to be nod sustained: 92 (107%)) were withdrawn or rejected as
outside the Ombudsman’s jurisdiction; 385 (43" ) were discontinued. and 196 (24%) remained under
anvestigaiion,

It will be observed that u very high proponion of the complaints received are discontinued
without o pesitive finding for or against misconduect ever being made. This occurs for two reasons,
First, all complaints in this wrea are dealt with by vwo Tull time mvestigation officers and the Assistant
Ombudsman, the latter of whose responsibilitics also cover complaints against police. With this
limited stafl it would simply be impossible to investigate 1o finality all complaints received. Second, and
perhaps more importint, most prisoners who complain 1o this office are less concerned with having a
finding of misconduct recorded than with having their particutar problem resolved, In a very high

oportion of the discontinued cases—probably about 707, —1he file is closed because the problem

a5 been resolved 1o the complete satisfaction of the prisoner, or because some reasonable compromise
has been worked out. The remaining cases are discontinued because in the circumstances no point
waould be served by continuing with the investigation, Nevertheless, it should be understood that in a
number of the files which have been discontinuad some wrong conduct probably did occur, bul it was
considered that the circumsiances of the case and the priority which had 10 be accorded 1o other more
serious matkers made Turther investigation impossible,

Table 3 summarizes the complaings recerved from different gaols in New South Wales, However,
it should be noted thar this data is at present avalable only for the Inst three months of the Anameinl
vear, although it is now being recorded on o regulir basas,

Table 3 records the paol where the prisoner was held at the time she he made the complaint, and
i a5 important to understand that this is nod always the gaol at which the cause of the complaing arose,
This particularly applics to complaints about transfers, where prisoners wsually complain from the
gael e which they have been sent. Thus. transfer complaints originating a1 Goulburn most commonly
involve allegations that the prisoner was unjustly transferred o Goulburn from another gaol of lesser
security—in many cases from Kirkconnell; whike the considerable number of transfer complaints
from Kirkconnell actually came from representatives of a large group of prisoners who were abruply
transferred there from Cessnock. Similarly. the complaints in relation 1o segregation come from the
maximum seourity gaoks where prisoners subjected 1o such an order are confined, although the decision
tor impose the order may hive been made al another gaol aliogether.

M. The Role of the Ombudsman in Correclive Services

The rode of the Ombudsiman in dealing with complunts from prisoners is imited by e general
provisions of the Ombudsman Act. Howeser, particulpr problems arise in this arca because prisoners
lack access 1o other routine avenues of complaint available to the communily, and because there is
very litthe public serutiny oF knowledge of guols,

This Offece has therefore adopied the view that a narrow interpretation of its responsibilities in
the arca of prisons is inappropriate, and while observing the requirements and the limitations of the
legislution, has endeivoured to fulfil to seme extent a general momtormg and reporting role in addition
ter discharging its responsibility for dealing with individual complunts, The very limited staff resources
available place great constraints upon the extent to which this can be achieved, However, during the
vear wnder reveew, the policy has been adopted of making visits 1o all isstitations in the Siate. both on
A regular basis and as required. I8 s hoped that this pracice ensures that all prisoners can gain effective
aceess 1o the Office. in addition 1o kecping us informed of conditions and developments throughout

the State.
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The Office has endeavoured to work constructively with the Depariment of Corrective Services,
and on many occasions has received good co-operation from its staff, Our investigations regularly
bring 1o light problems or anomalies which can be rectified by administrative action, and in many
cases this has occurred without a finding of misconduct being recorded, For example, among the many
changes implemented as a result of discussions between this Office and the Department are:

® installation of a telephone for the use of prisoners hospitalized a1 the Prince Henry Hospital
Annexs;

# a change in the procedure used by the Probation and Parole Service 1o ensure that where
a chent 15 given an instruction the breach of which could well lead to the revocation of
parole, that instruction is set out fully and signed and dated by the chient as an acknowledge-
ment that it has been piven and understood ;

® tightening of the eriteria governing the placement of inmates in the OBS unit at Long Bay;

@ correction of wrongful procedures used by certain gaols in depriving prisoners of amenities
whiale they are on scgregation; and

@ pr{.i:;-mﬁ being permitted 1o use their regular telephone call 1o contact the Ombudsman if
| WS

Such cases are important, not only because they may lead to improved conditions or to the
correction of an injustice for all prisoners, but also because they ensure that the Department receives
from an independent source at least some of the basic information which it needs to administer its
responsibilities fuirdy and efficiently,

39, The Adminitration of the Corréctive Services Department

This Office must place on record its serious concern about the quality of administration within
the Dxepartment of Corrective Services and the accuracy of information reaching senior officers through
Deparimental channels. [t is our experience that many problems anse unnecessarily within prisons
because basic mansgement skills are not applied and because channels of communication berween
serior stafl, peson officers, and inmates are madeguate.

Jol The Ineffectivencss of the Establishments Division in Supervising Prisons

M.5.W. has twenty-three (13} gaols scattered through the Swate. IT the policies determined by
the Corrective Services Commission are o be fairly and effectively implemented, proper monitonng of
the practices and conditions in these gaols is essential. The Superintendent of a prison must inevitably
have considerable discretionary power in the running of his or her own institution. But i 5 also
essential Tor senior stall in Head Ofice. and for the Corrective Services Commission iisell 1o have an
accurate understanding of what is occurning in the gaols il possible problems and abuses are to be
detected and dealt with,

Ensuring that such feedback 15 provided 15 a function of the Establishrmems Division, i section
based in Head Office which consasts mainly of experienced and senior staff members, many holding
the rank of Supcrintendent or Assistant Superintendent. These officers have the freedom to fravel
around the gaols, to report back 10 the Director of Establishments on what they find, and within
certain limits (o deal with problems.

Unforiunately. this (ifice must take the view that the Establishments Division is not effective
in providing the Corrective Services Commission and senior Departmental staff with accurate feedback
on what is happening in M5 W. gaols, Indeed, it appears that on many occasions in the past, Establish-
ments Division officers hive spent their time on guite minor matiers (in particular, the investigation of
bost property claims submitted by prisonerst while ignoning the development of guite serious problems
which should have begn apparent 1o them and should have been dealt with or reported to the approp-
riate authorites,

A striking illustration of this failure was apparent on the first visit made by the present Assistant
Ombudsman to Cooma Gaol. Cooma is a very small medinme-security gaol kolding about 100 inmates,
When our representatives arrived, a very large proportion of the inmates lodged complaints about the
conditions, and in particular about ways in which Cooma prisoners were disadvanaged compared
with prisoners in other gaols. The compluints were all similar, and i1 was immedmtely apparent that
there was o very high level of tension and Trustration which had arisen from petty restrictions and local
rules which were out of line with those applying in other N.SW. gaols. Even prisoners who were hasically
happy wt Cooma. and who liked working in the tailor’s shop which provides the mainstay of prison
industry there, were enormously resentiul of what they saw as unfair and unnecessary “pettifogging™
rules which they had not encountered in any other gaol, even those generally regarded as far “1ougher™
thin Cooma. These included
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® Inmuifficient faciiities for exercise. Although Cooma is a very small gaol and has no exercise
ared, no attempt had been made wo provide reasonable alternative facilities, although these
were readily available elsewhere. Inmates were itted a short run inside the gaol wall,
but this had to be taken immediately after lunch, when prisoners were forced to run on a
full stomach. Only two weight bars were available for the 100 inmates, and these were only
unlocked for two hours cach day, even though a number of prisoners spent all day locked
im a yard where wse of the weights would nod have been dilficult. This meant that cach
prisoner might only get three minutes exercise with the weights per dav, and no other
exercise at all. Exercise was allowed only affer the inmates had completed their daily

showers.

& Access ro the Wings, Even though Cooma is a very small gaol (the cel Block is located anly
a matter of yards from the dining area, the showers, the yards, and the workshops) at the
time of our visit prisoners were not permitted to return o their cells even for a few minues
during the day. This meant that prisoners leaving their cells in the morning had to take their
shower gear with them and carry it around all day in order 1o be ready for the afternoon
shower, which occurred after work was completed. This absurd requirement did not apply
in any other N.5.W. gaocl, even in those many times the size of Cooma where arranging
acoess 1o the wings was far more difficult.

® Power to Cells. Electricity to all cefls was cut off at around midnight and during the day,
50 that people sick in their cells during the day, or unable to sleep at night, were prevented
from listening to music or making a cup of tea. This practice was gnm[f:.r resented, because
in all other M.5.W, gaols power 1o the cells was left on all night.

In themselves, these practices are of relatively minor importance, but the fact that they were out
of line with conditions in other, tougher N.5.W. goals, and the fact that there seemed to be no good
reason for imposing them, had led 1o great resentment. They were viewed as petty and unfair harass-
ments, and they had clearly resulted in quite a high level of inmate frusteation and resentment.

This Office pointed out these and other problems at Cooma 1o the Chairman of the Corrective
Services Commission and the Director of Establishments, It was apparent that peither officer was aware
of these local rules and practices, or of the degree of resentment which had built up as o result. Most
of the problems—which were all comparstively minor—were readily reciified, and this Office considered
it unnecessary in the circumstances 1o make any formal finding of misconduct.

However, it 18 disturbing that this siteation could develop without senior Departmental officers
being aware of it. [t is not the function of this Office 1o keep the Department informed of what is

happening in s gaols,

39,2 The Ineffectiveness of the Depariment in Dealing with Allegations of Misconduct

A number of cases occurring in the past year have also raised doubts about whether the Depart-
ment 15 effective in investigating and dealing with allegations of misconduct on the part of its own

officers once these have come 1o light.

Two junior prisen officers at Mulawa Women's Prison informed the Establishments Division
that on December 27, 1981, they bad witnessed a serious assault by two senior prison officers
{one of them being the officer in charge of the gaol at the time) on a mentally disturbed
priscdaee, They claimed that they saw the unresisting prisoner being kicked and punched,

Members of the Establishments Division took statements feom all concerned. In these, 1he
two witnesses confirmed their story, while the accused officers denied thal any assault had
occurred. As a result of this, the Department’s legal officer recommended that charges be laid,
and this was approved by the Chairman of the Corrective Services Commission.

However, in fact no charges were ever lasd. Siaff of the Establishmenis Division took furiher
statements, which did not materially ¢ or add to the position. They then recommended
that no charges be laid because they could not be certain that the demals of the accused

prison officers were incormect,

This approach completely misconceives the role of Depanimental officers in carrying out such
an investigation. It 55 not up to them to reach a final verdict on whether a suspended officer is
guilty or innocent—ithat is a matter for the court or tribunal which hears any charges that are
kaid, Their job is simply to collect the evidence and to decide whether that evidence is sufficient
to justily the laying of Departmental or criminal charges.

There is no doubt that, in this case, the statements of the two junior ofbcers amounted o
sufficient evidence to justify the laving of charpes, as was recognized a1 the time by the
Depariment’s own legal officer. It is disturbing that even now, six months afier the incident,
no charges have been laid, a fact which has been the subject of a Report to Parliament by this
Oiffice in nocordance with Section 27 of the Ombudsman Act.
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The Departmental investigation was also seriowsly flawed in other WAV
® The repornts prepansd by the Establishments Division scemed 1o be bess concerned with
whether or notl the assault had oceurred than with varkous miner or even imigined
breaches ol mmﬂll'll.'ﬂm[ rules t'l!- 1he jum'-.rr officers who witnessed or reported the
ST I
® Scnior officers of the Establishments Division seriowsly misstated in their report Hhe
governing an officer’s sight to inflict injury on 3 prisoner in self-defence -claiming that
“methods of protecting yoursell accepied by this Department are kicking and breaking
Fngers. ete.””. The Direvtor of Establishments. who commented on their report, mace no
attempl 1o investigate any misunderstandings of this critical isae but merely wrote: 1
lhope that the reporting officers huve been misquoted by the tvpast o 7 Other evidenae
in the Report suggestad that this was unlikely,
® The medical examination of the prisoncr, which might have confirmed or deniad that the
sssault oceurred, was useless becanse the prisoner was examined Tully clotlied, even
though the allegations were of kicks and punches to the stonach and pubic region,
This Office made a report under Section 26 of the Ombudsman At and recommensded:
1. That charges of assault be laid against the prisen officers concerned :
2, That the Direcior of Establishmenis be ull;l.rg.:u.l with megheet of dhiry 2 amd
3. Thay vrgent consideration be piven 10 the establishment of an independent inguiry
to investignle the conditions ot Malaws.
This supported o recommendation made by the Establishments Division, who expressed
concemn that a Fachion fight among the officers at Mulawa was causing problems in the gaol,
This Office has been concerncd for some fime aboul serious prablems al the Women's
Traming and Detention Centre, and on a number of occasions has informeally made its concern
known 1o the Chairman of the Corrective Services Commission.
As uresult of this Report. the Minister for Corrective Services appointed Mr K. 5. Anderson
e inquire 1o “all aspects of the alleped assanle, and the conduct of prison officers at this
Centre™, However, it is our view this did not amount 1o adequate steps being 1aken ns
result of the report, because it appesired that the terms of relerence do not cover the peneral
administration of Mulaww. Accordingly, o repant has been submitted 1o the Premier for
tubling in Parliiment in accordance with Section 27 of the Ombudsman Aet.

The Repon on this case. and the subsequent Report to Parliament will be separately printed
felbowing iss tabling in Padiament.

A prisomer who had been transferred from Grafion Gaol 1o Long Bay complained that, shorily
wfer his arrival, v wis assaulied in his cell by a prisoner. and that the assault occurred in the
presence of another prisoner nnd a prison officer. He cliimed that the officer had made no
attempt to stop the assault until aficr he had sulfered quite substantial lacerations 1o his back
and other minor injuries, and he alleged that this was a deliberate Frilure to act on the part of
the officer. The prisoncr concerned has been on protection For several yeirs, and is regarded s
highty unpopukar both with inmaies and with officers—inter alia, Because of his cilors 1o
publicize what he sees as deficiencics in the prison systen.

This case rnised serious guestions about the tdegquacy of the protection alforded prisoners at
risk from other inmates and these issues are considered below {see Prisoners on Protection),
However, our investigation of this inckdent again brought to light serious deficiencies in the
wity the original complaint of assanli was handled by the Department.

® A report submitted by the officer who wis present claimed that the supposed victim had
himsell initiated the frens, and on the Basis of this charges of assault were laid against
our complainant (he was subsequently acquitted).  However, even when it became
pparent that he wished 10 personally lay 4 charge of assault and had required medical
tremtment for his injurics. no stalement wis taken by prison authorities from him, and
imitially he was not even intervicwed by the investigating officer.,

® The investigating officers from the Malabar Emergency Unit made no attempt to pursue
discrepancies in the evidence available 1o them, Explaining this, the officers concerned
suggesied that their sk was simply 1o collate material, not 10 analyse or inter it
A senior officer explained that the officer conducting the investigation was of relatively
fumior rank, and that it would not be appropriate for him 1o question the version af esents
put forward by more senior stall. Tt was abso pointed out that the Malubar Emergency
Linit relies heavily in itx work on co-operation from custodial st

This Cfice concluded that in fact the version of events put forward by the prisoner whe made
the compluint wis the correct one. and that he had been assaulied by asother pri cmer i the
presence of a prison officer who ook no steps 10 intervene until after the compliimnng lad
susliined injuries. However, it is apparent that. regardless of what sctually happened in the
cell, this incident was not properly investigated by the Department,

The full report on this incident is included ns Case 32, Pan 111, Case Notes,

If the Depariment of Corrective Services is to administer its responsibilitics firly and effectively
and ensure that serious abuses do not orise, it 1 essential that both inmates and sl be saisfied tha
allegations of misconduct will be propesh investignted and appropriately dealt with, The EXprienie
of lﬁis Office is that at present this does nol ocewr,

169T2K-1
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393 Inadequate or Inaccurate Communications

Many problems which this Office has encountered have arisen simply because both inmates and
stafl have an inadeguate or inaccurate understanding of the nules and criteria governing important
aspects of Departmental policy, which atfect them. This occurs largely becase the Depariment has not
produced in accessible form. hasic information on such crucial matiers as & prisoner’s cligibility for
day leave: the procedures 1o be used for transferring a prisoner from gaol o gaol: the criteria 10 be
wsed in assessing eligibaliny Tor rebease on licence: and so forth.

As o oresult, in many cases peither prisoners sor stafl e wny clear idea aof what rules the
Department ;|.p|'|-!'p|,:5., and ihies olten leasds 10 rlri.'ii!ll'lL"'l'h I'l.'q'.'l."j'l-'irl|._! i.'tm|1bl;lil'l1-! advice on their entitlements:
and to different approaches being applied in Head Office from thar applied in the Ciaol, These cons
fusions head 16 cROFMOWS resentment among prisoncrs whe may. for exampbe. ook forward cagerly to
being eligible Mo day leave at a particular date —and earn good work reports in the hope of obaining
it—onky Lo find they are not eligible after all.

The information on these policy matters is contained 0 a very large number of Deparimeatal
circulurs which extend hoek over a long period of lime. These deal with many minor administranive
matters as well as important policy decisions. They huve not been kept properly up to date, and they
are not elfectively indexed. On several occasions. this Office has brought 10 the attention of senior
Departmental stafl circulars governing important aspects of policy {including. on one occasion, the
steps which should be adopted in transferning a prisoner for misconduct). which were not heing en-
forced because they had been forgotien about.

Moreover. the rules themselves hive grown inerementally and are often conflusing and 'or
contradictory. Even the Superintendent of a Gaol may be unclear as to his duties.

A prisoncr at Long Bay complained to this Office that his kenters of complaint 1o the Chairman
of the Corrective Services Commission were being read by the prison officers about whom he
swirs complaining.
Ohur investigation found thar the leners were being read in accordance with Prison Rule 73
which stated:
The Superintendent shall be the medivm of communication  between the superior
authority and the officers and prisoners under his charge. and shall Torward withoul
delay to the Commissione: any report, petition or complaint he may receive. with his
pemarks and recommendations thereon,

However, this rule conflicted with rights given o prisoners through the Prisons Regulutions
and with the procedures for handling mail kaid down by Departmental Circular 4560, which
stipulated tha wutward muil was nol 1o be read unless an auihorized officer formed 1he
opinion that despatch of the letter might sdversely alfect the secunty of the prison, in which
case he could bring the letier to the superimtendent whe could read i,

The Corrective Services Commission adviscd that, as a resull of the case. steps would be
taken to clarify the situation ansd ensure that officers were wwirg of the legal enbitlements of
prisongrs in this arei.

The sifualion is even more sertous when information given 1o prisoncers by the Department on
important aspects of their rights and enntlements is simply wrong,

A number of prisoners complained that Circular 4679, which ser out the ehgibility of various
prisoners o apply for day leave, was being wrongly mterpreted by the respensible s1afl in
Hewd Odfice. This Cireular, which was displayed on the notice-boards of most gaols. was
somewlat confusingly phrased but stated that priseners convicied of violenl erimes or serious
drug offences were elipble 1o apply for day Fewse when they were wishin el suonif ol their
expected date of rebease, The prisoners complained that i Tact they were not being considered
for dav leave until they were within siv months of their expected daie of relense.
The investigation by this Office disclosed that some lime before Seprember 1951, the Corrective
Services Commission hid decided 1o limit day leave to prisoners in those categories who were
within siv menths of their expected date of release. This was not. however, explained to
prisoners or 1o prisen stail. and no wrempt wis made 10 amend Circular 4679, which con-
tinwed 1o be displayed on prison notice-hoards. Indeed it appears that the change was nol
even reduced 1o writing except in the form of an unconfirmed minute from the Corrective
Services Commission dated Seplember 1981, which “confirmed™ the change of pahcy,
However. this minute related only o prisoners convicted of violent erimes. and it was there-
fore unclear that any amendment alfecting prisoners convicted of serious drog olfences
had ever been made. although i1 was certainly being applid.
This Office took the view that this conduct was unrcasonable, The Corrective Services
Commission clearly had power o change the rules poverning eligibiliny For day feave at any
time. but such chinges shoukd have been brought to the attention of prisoners and prisen
stafl, Day leave 15 of immense imperance 10 prisoners, and many spend years looking
forvard 1o the date upon which they are eligible to H|'I||.'I|1| For . They feel understandably
resentful i the rules on such an important issue are changed withow their even being told,

A further aspect of concern was that cenain senior officers of the Department clearly did
not understand our concern over this issue. or nppreciate their obligations to fairly and equit-
ably apply the policees e down by 1he Corrective Services Commission—whatever 1hese
policies might be. For esample, the senior Department officer responsible for assessing day
leave applications made it clear 1o the Assistant Ombudsman that in assessing whether an
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inmate was guilly of a “serious drug offence™ he abided by his own subjective assessment of
what was “serious” and not by the quite precise definition laid down by the Commission
and published in Circular 4679, Discussions in June 1982 made it clear that he was continuing
this practice even after it had been explicity criticised by this Office several months before,
and he seemed quite unable o understand that s job was to apply the policy laid down by
the Commission, Aol 1o imvent s own,

It also became apparent in June, 1982 that there had been Turther changes to the rules govern-
ing eligibility for day leave, although the precise nature of the chunge was again very hard to
determine and indeed the Depariment stated (apparently erroneously) that it merely *“con-
firmed™ fhe current policy. Onde again, however, the circulir governimg day leave had not
been amended. The Department did request that the change (or confirmation) be given the
widest publicity within gaols, but there is linle doubt thar most prisoners and prison staff
will continue to rely on the outdated Circular 4679, which connnues 10 be diaﬂh;-ad. Indeed,
they have little chosce. IF it is almost impossible for this Ofice to work out what 1he current
rules on day keave are, doing so from within a gaol would be our of the question.

A Report on the above is included as Case 32, Part 111, Case Moges,

Such deficiences in communication cause much unneccssary work for the Depariment’™s own
stall, and engender rescniment among prisoners whose reasonable expectations are Trustrated, This
Office is advised that the Department is now preparing a loose-leal manual for s st which will
set oul the riles governing areas of mapor concern simply and unambiguously. This long-overdue
development 15 to be greathy welcomed. and it 15 hoped it will be made generally available as soon as

possible,

394 Senfence Reoords

A further problem of administration which causes concern to this Office is the system adopred
by the department lor manmaining records of the sentences being served by inmates, Such records
must chviously be kept wath absolute accuracy, and they must be updated regularly 1o reflect remissions
earmed by, or granted to, the inmates. As there are between 3 000 and 4 000 inmates in N.S.W_ gaols
at any ong lime, this s obviously a considerable task.

Mevertheless, at present all records are kept on o completely manual basis, This svstem is
nme-consuming and ineficient. More imporantly. inmates cannol be kept informed on a regular
basis of the adjusied semences which they must serve because the senitence cards maimtained in each
file are incomprehensible o any person not trained in their use, and there 15 ne svstem for providing
mmmates with regular statements. This Office belicves that it is unreasonable that the Depariment of
Corrective Services should be incapable of regularly providing a simple statement 1o each prisoner
o i mistler as important as s or her expected date of release.

The present manunl svstem s also inevitably prone to human error, despite the comsaderable
dilipence of some of the stuff who operate it. Ina number of cases known to this Office the consequences
of error have been quite senows, For example, recently o prisoner was incorrectly advised that he wos
due for release on a date well in awdvance of the correct ong, Becawse of this, he declined 1o be con-
sidered For parole, preferring to wail and be relensed at the expiry of his sentence without the re-
sirsctions imposed by parole, When the error was discovered he did seek and obtain release. but as a
result of the mistake he undoubtedly served an additional period of some four months in gaol.

A further serious problem amses when the bass upon which seniences and or remissions are
cileulated 15 changed, This has happened several tienes over the past vear a5 o reselt of court decisions
which have held that the methods of calculation previously adepred by the Depariment were incorrect.
Each such case involves recalculation of the sentences Being served by some or all current inmates.
Severnl cnses have shortened quite dramatically the persods which certwin inmates must serve, This
not only brings forward their estimated date of release, bur also means they can apply at an earlier
stage for admission to edoucational programmes, day leave and other such activities,

Unfortunately, the only way m which the prisoners who are entitled to such benefits can be
identificd is if & manual chﬁi is made of all 4 00 files in the records section at Head Office, with
recalculations being made where necessary. However, such a complete file audit requires subsiantial
staf time, and on recent occasions the Department has preferred instead to ask each gaol 1o identily,
from its own records, any prisoner whose sentence needs to be recalculated. However, in practice
there is no guarantee at all that the lsts provaded by the gaols will be exhaustive—and indeed omissions
from them have come (o light and have had 1o be rhtl:ig:d in the past.

Morcover, the process takes considerable time to cn-mFE:I!:. and the delays imvolved may well
mean that prisoners are denied access (o programmes or privileges (o which they would otherwise
be entitled simply because of the Department’s slowness in updating its records, These problems are
discussed in somewhat more detail in the Repon prepared by this Offics on the feedeguacy of Exfsring
Procedures Relating to the Compilation ard Availability of Frivorers” Sentence Calcwlation®

* Bee Case 13, Pan 111



36

There is nothing more imporiant 10 & prsoner than his or her expected date of release, and this
Orfice considers it unreasonable thay the present adminisirative systems do not allow for this (o be
calcwlated speedily and accurately; 1o be readily recalculated in the event of changes (o the process
being required: and 1o be made available regularly to each prisoner in the form of a statemeni.
Computerisation of the Department’s records provides the obvious solution, and indeed this Oifice
is @dvised that the Department has access to a computer but that it has not =0 far been applied to
this maost important area. We understand that the Department intends 1o proceed with computensation
of these records. and it 5 to be commended for this decision. However, the svitem as it presently
opcrates 15 entirely unsatisfactiony.

J9.5  (ither Administrative Problems

One further admimstrative problem abserved by this Office s the difficully encountered by the
Department in implementing apparently simple administrative decisions. In several cases it appears
that industrial issees were Frustrating the proper implermentation of decisions, These an mes resulied
in senior stall of this Office and the Department having o expend considerable time in endeavouring
1o resolve situations which ought 1o have been dealt with expeditiously. Some of these cases border
on black comedy,

The Special Care Unit at Long Bay 15 an independent unit within the MRP which houses
“dilficult™ or “problem™ prisoners in 4 “therapeutic community™ environment. It s com-
pletely enclosed, and prisoners therefore enjoyed looking through the one outside window
available, which allowed them 1o observe petivity m the main yard. 1n Seprember, 1981, this
Oifice received complaing that shutters had been erected over the window to prevent the
inmtes looking out,

I owas established that the erection af 1he shuners had been authorised by the Acting Super-
intenddent of the MREP, who had no consulied an any way with the Superintendent of the
Special Care Ulnmi The reason given was that prison officers had complained thar inmates
corld look down on them and observe the night routine,

A necessary background 10 an understanding of the dispute was the great hostility which
many officers feh wowards the Special Care Umit, o successiul and innovative programme
lawnched by the former Chairman of the Corrective Services Commission. Indesd. there
wias clearly doubi thai the security considerations cited were the real reason for the
erection of the shuners, In appeared that the Chairman of the Prison Officers Yocational
Branch (POYB) had conceded that curtains would be sufficient to avoid this problem, and
in any event prisoners could readily observe the night routine from their cells, albeit with the
aid of a mirror.

Meveriheless, discussions were held with the Department and it was agreed that a reasonable
compromise would be to replace the shutters with sliding doers which could be left open
by day but closed ar night. This Office asked to be kept informed of progress,

By the end of October, no visible progress had been made, although measurements needed
for the doers 10 be made had been given to the Principal Industries Officer some six weeks
garlier. On 29th October, we oblained from the Acting Chairman infermation Lo the effect
that the doors were o stock size and were expected to be installed immedintely, On the same
day we were advised by staff ar the MRP that the measurements previowsly submitted had
been lost, and would have to be done again, One month later no visible progress had been
mitde, but we were advised that the doors had now been orderad, although they would no
be availuble for between four and six weeks.

The shding doors were finally erected some time before Christmas. However, the shiitrers
were beft in place when the new doors were erected. =0 that now the window was shiclded
by both a shomer and a door! [t was explained 1o this Ofice that the preson officers had threat-
ened indusstrial action oF the shutters wene removed.,

Uhimanely the shutters were remaoved on 1 2th January, 1952 —wome lour months after they
were erected. They were removed only afier the Chiel’ Supenintendent of Long Bay had
issued written orders on the matters, and the Charrman of the Corrective Services Commis-
sion had personally intervened.

40, Issues in Corrective Services

It is not pessible in this Report to document all the major issues with which this Office has been
concerned over the past vear. However, there are a number of problems which arise on a continuing
biasis which require some comment,

41 Segregation Orders

Il a prisomcr is considered 1o be a “threat w0 the personal safety of any other prisoner or af a
prison officer, or 1o the secunty of the prison, or 1o the preservation of good order and discipline within
the prison”™ s he may be made the subject of a sepregation order under section 22 of the Prisons Act,
Such an order means that a prisoner is deiained away rom association with other possoners. The
Superiniendss® of a gool may onder scgregation for up to two weeks, and the Corrective Services
Commission for up (o thrée months. Consecutive orders may be made, but the Minister's consent 15
required where anv period of segrepation exceeds six months.



k¥

The imposition of o segregation order is a pres entative action 1o avold teouble, and may not be
a punishment for misconduct. This is <lear from seclion 22 i3 which directs that a prisoner subject
1o a segregation order does not hose ang otfver rights or privileges. and slse from other provisions in
the Prisons Act and Regulations which govern the imposition ol punishmienls for anisconduet. The
Royal Commission into N.S.W. Prisons strongly eriticized the Departnient for what it considered to
be the Department’s “entirely srong inerpretation of section 127, w ech i the view of the Commission,
hid ledd 1o misuse of the section. The report congluded that:

“It is important that the Department not only follew the letter of scetion 22, but that i also
adheres to the spirit of the legislation. Segregation should be used as a purely temporary
mieasure, 1o be invoked only in situations of urgency.”

It is evident 1hat problems in the Department’s use of seetion X orders remiin, Table 2 revenls
that this Office receives a substantial number of complaints about segregation orders. and in the mamn
these allege that orders were wrongly made or made on inadequate evidence. Proper investigatron off
these complaints 15 very difficuli, Because the inguirics required are usuoally time consuming ond the
siafl resources available to carry them out are limited. A number of complaints alleging wrongful use
af section 22 arders are currently under investigation. but it would seem clear that on eccasions im the
past vear the Depariment has used such orders wrongly, either as 4 de Facto punishment or for some
ather reason,

In one case prison officers at the gaol where the inmate was held threatwenesd o sinke unless he
was transferred to another gaol. The then Chairman of the Corrective Services Commission was af the
view that the inmate concerned could not be provided with adequite protection in any other MNEW,
gaol and was therefore unwilling to auihorize e transter. As o compromise with the prison officers the
inmate was placed on segregation. While the Chairman's action may have been understandable in the
circumétances. it nevertheless constituted o clear misuse of section 12

In the event the prisoner spent 75 days in segregation deprived of normal movement in the ol
and all association with other prisoners. The Ombudsman made a finding of wrong condect and
recommended thar compensation be paid 1 e prisoner For his period im segregation. This reconmmen-
dation was rejected by the Department and the Minister.

A number of complainis about segregation onders point 1o its arbitrary nature and the mability
of a prisoner to chullenge the facts upon which the order was based unless disciplinary or crimimal
proceedings are brought,

In one matter investigated by the Ombudsman (see Case 35, Part 111 Case Notes) the prisoner
stated his complaint following the making of a segregation prder in the Mollowing rerms:
“My desire is 1o be officially charged with the alleped assault so s 1o be able 10 prove my
innocenee.”

This complaint raised i an acute form 1he relationship between segregation orders made under
section 22 of the Prisons Act and the offences, meluding assault. provided Tor by section 23 of the Act.
n defended matters the latter are determined on evidence before a Visiting Justice. u Court of Peity
Sessions or on indictment on ordinary committal proceedings before o Stupendecr, Magisirale.

Inevitably there will be an overlapping between the provisions relating 1 the provedures of
searcgation and charging of prisoners with an offence. There appear Lo be it leist 3 classes of cases:

(i Cases where o FISOREr 15 u_|'|..-g.,-q] ts have commitied an alfence such as an assaull where
it is proper and appropriate to make an immedite order for scgregation of that prisoner
in the interests of the good order and discipbine of the prison before the hearing of the
charge of assiull,

(i) Circumsances where it is appropriate for o segregation order 1o be made even where no
offence has taken place. For example. it may be that by reason of mere suspicion or
prapevine mtelligence o riot or some other incident is believed 1o be about 1o oocur and
it is appropriale 1o exercise the segregation order power without any acionl or hiard
evidenee of any offence or mtended offence,

{iit1 Finally, where an offence is committed bait where no question of seprEgalion arises.

Inn cases where a sepregation order is made on the basis of an alleged assault by o prisones
against a prison officer the prisoner shoubd be charged with assault ond the change heand as seon as
possible. The adoption of such o prictie woubd. in my view, assisl in cnsuring that segregation orders
were not made as a mere form of unappealable discretionary punishment. As the Maghe Roval Com-
mission made clear such use of sepregation arders is improper, To quote the Nagle Royal Commission:

“Segregation should be psedd as A purely femporiry mMeasune o be invoked only o instandes
of urgensy,”

Punishment for offences such a5 an assault is o sspteer For the courts, Inoos erfappang siluations,
given the consequences to the prisoner of segregation, charges shoubd be laid so that the facts can be
evaluated by judicial officers independent of the prison sy slem.

In the case under discussion a general recommendation was madg as indicaned in the previous
paragraph. This recommendation, and indeed the whole gquestion of the making of segregation orders,
will be h|.-]_'||; under close reviewn h} 1he Oifice of the Onmibudsmizn.
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40.2  Tramsfers

To some extent the problems of prisoners being transferred from one gaol to another—ofien at
short or no notice—raises 1ssues similar (o those discussed in respect of segregation.

There 55 no doubt that the Department must have flexibility 1o arrange transfers from gaol o
gaol. However, moving a prisener from a grol where he 15 reasonably settled may greatly disrupt his
or her life, and may abio make it very difficult or impossible for family members 1o armange visits,
This means that, in eflfect, ransfers can readily be wsed as a punishment, although this is not authorized
by the lepslation,

In June 1981, discussions between this Office and the Department of Corrective Services led 1o
the issue of Circular 51/23 governing the movement of prisoners for misconduct. This stated that
certain procedures should be followed i a prisoner was transferred because of his or her misconduct :

. S/he should be informed of the allegations prios to the movement ;

2, 17 time permits and security will not be compromised, the recommendations of the local
Programmes Review Committes should be sought; and

3. Wherever possible, the prisoner should be charged so that a thorough investigation can be
made and a proper hearing held before the Visiting Justice or the Superintendent.

Unfortunately, the Department is not enforcing these procedures in all cases. This Office is
aware of many silvations where prisoners have been abruptly transferred from one institution to
another, with no notice being given of the move, with no information being provided about the reasons,
and with no charges being subsequently laid. The limited resources available to this Oice make it very
difficull for vs 1o adeguarely investigate and report on all such matters,

A somewhat different misuse of the transfer procedures is indicated by the following case.

A number of prisoners from Cessnock Gael travelled by bus 1o Silverwater Gool, under the
supervision of two officers, in order 1o play cricket. In the course of the day ong of the officers
became substantially affected by liquor and cvidently failed 1o enforos 1the rule profubiting the
prisoners feom consuming abcohaol.
When the ];rismurs. entered the bus to return 1o Cessnock the junior officer became concerned
ol undertaking the refurn journey when his colleapue—ihe senior officer—was clearly drunk
and 2 number of prisoners were affected by alcohol. Accordingly, he drove the bus inlo the
Emumis. of Silverwater Gaol. There the senior officer ordered the prisoners not 10 get off the
us, and then himself left or was removed from the scene. Oiher prison officers then orderesd
the prisoners to leave the bus, but they refused, relving on the original order given by the
senior scorting officer. They were then forably removed by the use of mace gas, Instead of
being returned to Cessnock. o medium security gaol, they were then transferred 1o Long Bay
and Parramatta Gaols, with the result that many lost access 1o educational programmes in
which they were enrolled or other privileges such as day leave. Charges of disobeying a
lawiul order were laid against all the inmates concerned (including several who, on the reports
submitted by prison officers at the scene, had not disobeved any orders) but those were never
proceeded with. Prisoners therefore had no chance to put their side of the story, even though
they all suffered the significant punishment of transfer to a maximum sccurity institution. ?n
addition, becawse of the charges hanging over their heads, many prisoners were denied access
to day leave or other programmes, and this bed several to plead guilty to the charges (even
though they denied them) simply in order 1o clear the slate and be eligible for day leave.

While there was probably some element of devilment in the prsoner’s refusal to leave the bus,
it is clear that blame For the incident rested with the senior prison officer who became drunk
and issucd an order which, in their subsequent actions, the prisoners were simply obeving,
Ultimately, on the recommendation of this Ofice, all charpes agiinst prisoners were dropped,
and the convictions expunged from the records of those prisoners who had pleaded guilty.
However, the Department declined to accept the recommendation of this Office that prisoners
be compensated for the time spent in maximum securily gaols as a result of the incident, (A
report has been made to Parliament on this matter and will be separately printed.)

O many occasions problems also arise from physical or logistical aspects of transfers. A
prisoner’s property is not always taken with him on the escort vehicle, but may instead follow Later, and
complaints very commanly allege that this propery is lost or mislaid in whole or in part, Problems
also arise from administrative deficiencies in the systems for authorizing and arranging transfers, and
sometimes these can quite seripusly disadvantage prisoners, by for example, culting of access (o
educational courses, causing loss of bencfits carmed in the prisoner’s former gaol, or leading 10 a
prisoner being held in inappropriate sccurity conditions for a considerable period of fime,

d0.3  Prisoners on Protection

“Protection prisoners” are prisoners who require protection from their fellow inmates, Over
recent vears there has been a substantial rise in the number of protection prisoners in M5 W, gaols,
Qur chservations would suggest this is due to o number of factors, including:

@ increasing levels of inmate violence, stemming from the inability of some prisoners [o
service debis incurred through drug abuse, gambling or drug trafficking wathin prisomn:

@ increasing numbers of young offenders in maximum security (primarily those serving lon
term sentences who are therefore unsuitable for placement with the Department of Youl
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and Community Services) who believe they are in need of protection from other. more
hurdened prisoncrs in normal discipline

@ increasing numbers of prisoners giving evidence against fellow inmates associated with
activities or crimes within or outside prison, who fear retribution directly or through
uun;:::limﬁ_ The high degree of drug relmed erimes has comtributed 1o this particular
problem.

The rend has been exacerhated by the dispersal in 1981 of some 40 inmates from Parramatia,
which had the effect of disturbing established inmate hierarchies within virtually every masimum
security prison in the State. Additionally, the general lack of incentives and opporfunities in mosl
maximum sccurity prisons, has created a situation of boredom and malaise which has contributed 10
the use of violence, I8 is the view of this Office that the rise in the number of prisoners seeking protection
reflects a lack of confidence within the inmate community in the ability and commitment of prison
officers 1o monitor their safety under routine gaol conditions.

New South Wales prisons were nol construcied to cater for a lurge number of prisoners on
protection, and the conditions under which these prisoners are held in many gaols are grosshy

inadequate.
An Gowlbwrn:

@ up to cight prisoners are held each day in vards designed for one person;

#1he vards are open to the rain and wind, and have virtually no seating arrangements—
inmates are Forced 10 sit on the bare concrete floors:

® afthough Goulburn has an extremely cold climate (in winter there are an average of cleven
days per month where the minimum daily temperature lulls below freezing point). prisoners
in the yard are generally allowed 1o wear only light clothing—estimated as about a third of
the amount of clothing needed 1o provide adequate protection in the circumstances:

® prisoncrs receive no exercise at all, spending the nights in their cell and their days in a yard
approximately 3 metres % 5 metres. Some prisoners interviewed had spent up 1o 2 years in
these conditions:

& i work was availnble 1o inmates, and no recreation was provided. Prisoners had no acocss
to the library, and most could not use TV or make hot drinks during the day because the
yards contained no power points;

® prisoners on protection were denied contact visits and were grossly disadvantaged in their
access 1o other rights and privileges such as telephone calls, availability of welfare officers,
= [ H

® physical conditions in the yards were disgraceful, and showering and toilet facilities grossly
inadequate. In general these protection prisoners were held in conditions which were far
worse than those applying 1o the aggressors in normal discipline from whose attentions
they were being protected.

In its response to that report. the Department acknowledged that the critcisms made were
gencrally fair, and the recommendations reasonable, and advised thar sieps were beng taken 10
implement as many of the recommendations as possible. However, the overall problem of protection
PEISONCTS FCMAins,

It is mot likely that the rise in the number of prisoners needing protection will be reversed. In
theory it would obviously be desirable 1o segregate the predators rather than ther victims, but in
practice expecting this approach to solve the problem ignores the fact that there are close bonds
between different groups of prisoners, and the prison ethos is very hostile 1o any informer. Segregating
the person who imtially assaulted or raped the person in need of protection will not protect the prisoner
from all the friends and associaies of the person who i 10 blame. Any change in this patern will
require long term alterations 1o the way in which prisons function.

Tao date. insufficient attention has been given 1o the special needs and problems of prisoners on
protection. In the past year this Office has dealt with two major complainis involving assaults on
protection prisoners which, in the view of this Office, occurred because of inadequate or unprofessional
sUpErvIsion,

In the first of these cases a protection prisener in the Central Industrial Prison was seniously
assaulied by o feflow mmate who was allowed inio his }'i.ll"d (os1ensibly 1o clear a blocked
toflet) by the two officers patrolling the protection yards, The prisomcr complained that the
ascnlant had been let into the yard against his wishes, and the officers continued their patrol
away from his yard, in effect allowing the assault 1o take place. A week or iwo before the
assault occurred the victim had advised this Office that he feared an assault, and this informa-
tion had been passed on 10 the Superintendent of the prison,

Our investigation disclosed that no steps had been taken o advise the officers patrolling the
vards of the prisoner’s concern, and that these officers had little opportunity 1o gain any
knowledge of the prisoners they were required 1o monitor, since a variety of different officers
siaifed that particular patrol on & rotating basis.

Couite apart from the inadequacy of the steps taken by the Department to investigate the assault
and take appropriate sction, the major focus of concern arising out of this complum was the
inadequacy of the facilities available for protection prisoners and the conduct of the patrolling
officers in walking away from the yard.

= Far a [all report, see Case 3, Part 110, Case Motes
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The inadequacy of the focilities was acknowledged by the Director of Establishments who
advimed:
"Thes 1ype of incident is becoming increasingly probable. considering the alarmingly high
properion of inmates on protection, the 1y pe of accommadation we have for protection
cases, and the number of "heavy” types claiming a need for protection™,

As b the conduet of the officers concermed. the same officer “conceded as 4 possibility™ that
the officers concermed could have allowed their personal feclings for the prisoner (g kst
wha was liked neither by his fellow inmates nor by prison officers) 1o have interfered with the
proper perlormgnce of their duty.

See Case 37, Part §11, Case MNotes

A mare recent comphunt, igain from a prisoner geaerally disliked in the prison community,
rased similar issues. This prisomer alleged that he was assaubhed by a fellow inmate and that
the assault ook place in the presence of a prison officer. The prisoner wis., in facl, charged
with the assanlt of that inmate and was lter iransierred 16 3 section of the prisomn {the Obser-
vition Celisd normally reserved Tor seriously disturbed prisoners. The prisoner cormpliined
that these actions werne wingusrilicd and that 1he depariment s i“\wj::t[i.nn of the incident wis
indegguate (this latter aspect of the complaint is refierred 1o earlier in this report ),

Chur investigition of this complzmn concluded 1l

& O the balance of profabalities, the version put Torward by the prisoner was su batingially
corregt the was subsequently acyuitted of the assault charge brough wgninst him: amd

@ the officer did not intervene in time 10 prevent the occurrence of the nssault and the ine
Miction of injury. although he coulkl have done so.

Sce Case 35 Pan 1L Case Notes

It is o matter of great Coneern o this Oifice that prisoners wheo are placed an protection because
they are considered at risk of physical assaelt from their fellow inmates should® be plaved at risk because
of inndeguate supervision and protection from the prison officers responsible for their safery,

The problem partly arises because muny prison officers. is well as most prisoners, tend 1o ihsork
the traditional prison ethos of respect {albeit grdgingd for the prison “heavies™ and comtempl for ile
profectin prsoners, who cleark e at the other end of the immate hierarchy. The problem has been
greatly exacerbated by the very significant rise in the number of prisoners on protection. [t needs (o he
iddressed through consideration of special mensures such as the allocation of serior and esperienosd
officers 1o protection posts. s well as through the improvement of conditions and 1he provision of
increased work and amenines,

404 Propery

Complaints continue to be received about the loss or non-return of prisemers’ property, These
complaints nuunly arise following sudden iransfers. when the prisoner has not had the opporiunity 1o
pack up the property in his cell wnd have it inventoried before his departure for anather gaod, Such
it ke then in the position of having to demonstrate that the property was inothver ol @ the time
ol tlee trpmsfer, and this s nermally impossible. Most flems in o PEACHRT S posscssion ot the gime of
reception are hsted on his property card st thar time, However, whenever o Prisoer wishes items 1o he
rebeiased For diy to day e 1 hos cell hie is regquired o sigEn o spetement thiut Be iprees 1o assome
respoisibility for the care of the property so released. Wihen trunsfers occur. it is ditficull 1 demonstrate
that the prisomer had nal disposed ol the items climed 1o be mikssing. either by barier or By outright
sale. Such cxchanges are i theory supposed 1o be reflected in the respective property cards of ewch
prisoncr, bat this is not done in all gools and is oo always practicable, as the rrun<action iy b
dsscciated with giu'ltl'llill._l:. dl‘l.!j_h or some other pd'l.ﬂluil'liI-;IJ :|n.'|il.il_1.. Prisoners luive .;..r||1|'||:.|i|-1.;.|_1 vhait,
follovwwing their transfer, Tellow prisomers miher than authomsed officers were invalved m the packing
of their cell pear.

The existence of this practice has been challenged by the Department, but it ix pencrally true
thar adeguake invesm m'u::-u_ﬂl"l e atems i fhe ool are mod made, and whiere the priscer is sharing o cell,
dispuics over ownership invartably artse,

Cluims are also made for items messang or stolen from prsoners” cells. However, this Office fiin
as a penernl mile, declined 10 investigate these complaints. 1t s true, however, that while 1 PEiscer
dprees 1o assume respensibilive Tor the property relesed 1o him, he does nor alnays heave control aver
who goes into his cell. Gaol rounne, certainly in masimum securiiy. normally dictates that colls are
left open duning the day. and iFa prisoner is working or cogaged i educitional or other activitios he
must take the msk tat his cell moay be subjected (o ibefi.

Compluints regarding the security of property entrusted to ihe Depariment are SUHRIEL s
reccived 2 prisoners have cRunied thin they have left suits. TV sets and other items in the care ol offieers,
believing they would be retuened o their property when in Gt ne trace can be foend ol the trinsaesion,
These complainis are mre and, of course, difficult o prove one way or the mher. One con it
wlhaimed that he fad aor reccived 1w rings Trom his propeny alter e wis tenmsiorned Trom Cessnock
o0 Goulburn. The rongs were ulll,.*;]l.ﬁ] to be of great value, being formed Trom AtEenl podd cisins,
Investigations revealed that the prisoner had nod in feet receiviad 1he rings which were missing from the
property store at Goalburn. but therr valee was onable 1o be determined Froam the description given
o the card: The complainint wis offered a sum of money in com pensation (considerably less than le
claimed b and the matter is still under investigation by the Depariment and the police.
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The mast serious clamms for lost property during the last year, however, came following an
extensive cell search at Parrumatta Gaol in January 1980, The searches were ordered by the Minister
for Corrective Scrvices, Mr Jackson. fodlowing the then unexplaned murder of inmate Peter Leslie
Thomas, While this Office considered the cell search wits justified, and that proper steps were taken
imitially 1o condeer the search, our imvesiigation n.,-.-z.LI.:u.I thaet there were certaun ancamalies o the
procedunes adopred, and that the conduct of the Department was wnreisonable in that

& inventorees of remaoved obgects were mo Liken from all cells:

8 PEISOICEs WOTe Mol Ziven an opporiunity 1o sign as Correct those inventories that were
taken:

@ storage area used o hold the removed items was aot secared i manner o hich precluded
unsuthorzed access by officers: and

@ vareous prisen officers were allowed weoess 1o the storape aren, unsupervised, o complee
e inventory.

The view was tnken by this Office that the procedures failed to provide adequate protection to the
property of the prisoners. The responsible officers of the Department were awane that a large number
of ems (some of conssderable vieluey were either rebeased 1o the prisoners” custody and marked off
Fromm Ilm“lpnwrlp curds, or were mod recorded at all. as the praciice of trading or bariering had been
widespread and Lacstly permisited. While only sivieen complaints were received by this Office. we were
informed that some 80°, of priseners at the gaol lost property as a result of the search.

The Minister for Corrective Services declined 1o aceept the recommendations made in the repont
o cell searches, A Report has been submitted te the Premier for presentation 1o Parliument in aecor-
dance with Section 27 of the Ombudsman Act, When tabled, it will be separntely printed.

Tamer |

PARTECU LARS OF SEPFARATE ITEAMS OF C0OMPLAIANT RECEIVED SINCE THE COMMENCEMENT
OF THE (¥R IESAAN ACT

Corrociive Bemiges imhors | Tional
1
D20l Slay, 0975 s MWL June, B9706 . ol ) 1 | 73
|
Year cnded Muh June |
1977 11 40 20t
s ; 443 B2 I 525
197 . ELES ] 547
PR H] f B 2 a0 1 il .8
=g p LR 1kl <41
[ r ‘i 5315 L | 62
Tany 2
COMPLAINTS AGAIRST THE DEFARTMENT OF CORRKECTIVE SERVICES — %2152
|
] TN Ulinaler Dhlenend Ml e
Walure Cisconsineed insestigation | withulruwn LOn LT BTN Sysamed Total
i 1
Legal Ald Visiting Justive |
el R.lf|1-l¢\.|..‘|"|l.ll1|'o.l| | 15 bl F 4 B 1
Classsileation .. I | i -3 3 T o 4%
Tramslers I g3 | & 1 [§] - 1}
Cnloubniin oof bu:'ﬂh'u.... | bk 1] 3 e | k] 3
WictimEsation I 1 i ] [ | 4%
Azl | hi 12 3 | 4 k1]
Thiras: 14 14 4 1} ¥ e
Properiy o L I 17 4 4 iX i
M.nl Phone Calks 45 Ly 2% 11 | 7 1 4]
Wisils .. " L) o I% s 4 l 1 L1H
Day Leawve .. A . & . 2 5 3 18
Creneral Condilions -y 2T 2k . 5 1 53
Momey, Wages 1 = T u 2 1 : 19
Medical, Diengal ' e L] 12 1 3 | 53
Segregatoon . ik o 13 1% | 1 2z i3
Prodection i * T 5 | 2 15
Work Waork Rekase 4 U . 3 o i
Seanchios . gk, 3 o P i L4 14
Bioks. Distuirbanos 2 i 3 I a
By =ums Tk ] I 2 . N | 4
QOiher ., . 1% i 7 1z 17 o 17
License 3 s, A ] e I 2 - B
Injury ) e 2k 3 i = ]
Foed .. ik e & 1 I 1 ?
345 196 2o 4 B3

3% 1247 ] ] B [ £ | (3320



42

TamLE 3a

COMPLAINTS RECEIVED FROM VARIOUS GACLS —1si MARCH-30ih JUNE, 1982

Mature, Result

Lasng: Bay

Cinulburn
Parrmmaiia

Ml lansd
Emu Plairs
Cilen Innes

Lesnimik
Ml

Camina

Salveradet

C¥beron

i heirs

Lt FY e

Kirkconnell
Girafon

lroken Hill

Berrima

Mo Parker

Marrahbri
{irher

LeGan Am¥. ) Ere.—
Discontinued =
sained . i3
]'dm Sgsanined
Lader Im'ﬁua.ulm
Dreclined, eic. =

b | B )

LI

[ N N

- 00T
T T |
(I B B |
[ I I |
LB |

=i ]| =

(I I A B ]

LI I B |

N N

CLASSINICATION —
Discomiinued s
Sustained ..

Mol Susimimed L.
Limder Investigation
Declimed, etc. H

B o=

R B |

o=

LI B I |

F bR R+

LI B N I |

L I I |

|

141 1=

TransfiRE—
Trscomtinued

Urnsler Inm:lmmﬂ
Deechingd, ¢l i

1111 kA

| | ==

=1

[
=01 =
FE e
FAibe

[ I

| =] 1 &=

a1 0 |

CALCULATINS OF Sﬂ-'nm-

Dlmml‘nuﬂt

Pelo Sm-lllr-éd i
Ulnler Inveszigation
meedd, ebc.

Pl sl o=

i 1§ N

L] =] =
[ I R |
P =
[ I I |

=1 n
[T |

o o= =

L I A A

Ernel

iy pgp=

B ==

W TIMISAT IS —

e
w1 Vi
Hullémuimi "
Unaler lnsestigation

Dieclimed, ete.

11—

- ] ] =

m=fd ] |

s TR .

R

E=5 K }

BNk Eb

L IO B B

1

1 == 0 i

I I B |

N

Mot Sustaingd ..
LUinder Imtsuullhm
Dreeclined, e, :

| = —kd

[ N U |
L
(]




TanLe 3=

COMPLAINTS RECEIVED FROM VARIOUS GAGLS—1m

MARCH-30ih

JUNE, 15902

Majure/Resul

Long Hay

Cinulbisrm

Parramana

Emu Plains

Plninlansd
LCesarenck
Mulawa
Cpoma
Cilen Innes

Silverwaler

Oberon

Baitkiwrst

Mannis

Kirkoonnel
Lirallon

Broken Hill
Berrima

Mo Parker

Marrabri

Other

PaRGLL—
Dizcontinued
Susraimed ‘i
Moot Sastnined an
Under Imvestigation
[keclined, ¢ic. aa

=0 0 11

Iodod i
RN |
vl i
=i
LI |
(NI

| =1 11

HEEE

I ] 4 =

(I |

| =01 | ==

(I |

=i

PGPt n Ty ==
Descontinued
Sumtdimed ..

Mol Sustained ir
Under Investigation

LIS B ]

Ll I |

[
[ I
[ I '
Lo jod
[ T
[ I I

MaiL, PHONE Calis—
Discontineed ..
Sustmined .,

Mor Ssaimed L
Uinder Invessigation
Declimed. crc, %3

o= =

gk | o=

| I
LI
0 e=mi=] |
T AN
[ I B B
LI B B

L BN B B |

=

LI B

LN B

o
LI A

b aa

LI I R I |

[ |

=000

Drav Liavi—
Discontinued i
Sustungd . i
Mol Suslaimed
Under Investigatiom
Declined, e,

| U N (O |

R

[

L I T

GENERAL CiosmTions—
Dhisconginssd
ined

Maf Susmined

Lingder Investigatin
Deeclined, e,

I o==§ B ¥

LR -

1 18 0§
| ==§ 8 1§
I 4«1 01
(I R |
I I |

=118}

Innni

11 8 0 ke

i 1=




COMPLAINTS RECEIVED FROM VARIOUS GAOLSlst MARCH-30h

Tance 3

JUNE, 1982

Mature Result

Loy Bay

Cioubburn

Parsamaita

Mlaitland

Cesanok

Mulawa
Crvmina

Eiwdii Plaias
Gilen Irnes

Silverwater

C¥heran

Thathairst
|

Kroken Hill
Ierr i

Kirkconnell

Caralian

Morma Parker

arrabor
Other

Hm!'n'j W acis—

[rsconuinued +F i
Suscained . . o

Mot Sustamned .
Linder Investigafion
Dreclined, ele. .

o= i

| A T I B |
| A I I N |
¥ P
| A T I |

- o |

MMumical | DexTaL
Diiscontimucd
Sorinaned .

Mot Sustaied .. ..

Under Investigation
Declined. g1

| == j |

B U

Pt b=

[T

i
[ I A |
i &8 8 § &

i 4 8 8 8

SEGREGATIN —

linicd o o
Susimioed | e o

™ot Suseained

Linder Investigation .

DPeclined, «ic. -

I b= te

| Wl 0 W

[ IS I B

Fa i i

PROTECTHI S —
Disconimoed
Susinined .

Mol Sustained .. 3

LUinder Investigaiien
Declined, ete. i

Il ===

[ O |

IR TR (R |

| I R T |

| O I |

i

| T e |

LI
(I T T |
| I BN R B |

i i d 8§

WORKWiokR RELEASI—
Diescantinued
Sustalmed |
Mol Sistamed
Linder Investigarion
Declined, ewc. ..

1 bt § |

| =38 1 7

I i i

[ B A |

= I =

Under |E'|“'Ellip.1il.-lll:l
Doclined, ol o

== ]

| T




45

TanLe Im

COMPLAINTS RECEIVED FROM YVARIOUS GAOLS —isi MARCH -3k

JUNE.

15E2

Mature Besult

Long Hay
Croulbbairm

Parramatia

Poll it e
Cesanack

Ml ulawn

vy

Enw Plaiss
Giler Frones

Silverwaier

Hatfrsy

Mlamnas

Kirkeamnell
Giralion

Troken Hill

Feerrima

Mot Parker

Pearrabai
Ouhsr

Riore/ DiTurpascns-—
Drisconimucd e
Sustwmed | o
Mol Susfaned
Linder Investigation
Declined. ete. Eeh

bodd i i

LI T I

U |

idin1a

e FEE

| N I N |

Buy-Lrrs—
Drisgonienied
Sasanened
M Sustained L,
Linder Invesiignaion
Declined, e1c. n.H

LI A |

[T A |

NN

LI I B |

FErREb

Omre—
Discontinued b
Susinined . o
Mod Susisined
Under Investigatien

ned, el

do = | Pud—

| DO R B B

P =i

i inonn

=i 01

Licisee—
Dascontirued
Suslained ..

Mot Sustained .
Limder Tnvestegation
Delined. et o

| I I T T

R ]

O T R T |

LI I I B |

FEFEb

LI T T O |

LI B I A |

Isusy—
DHscontinued a
Sustained .. ia
Mo Saskaened .
Under Investigation
Declined. cte. Vi

E B EEE

Freri

=34 i

L I |

LIS I I B |

Foon—
Drscontimued ¥
Sustaingd | A
Mol Sustained
Uder Investigation

med, €1g i

Torals =

al

(]

innii

FREREE

L1

L I I I R |

Hddda

Frint

ia

LI I

e

FE i

]




PART I

POLICE REGULATION (ALLEGATIONS OF MISCONDUCT) ACT, 1978

41, Siatistics

For the period July 1. 1981 10 June 30, 1982, a total of 1,121 complaints against police were
received, This represents an sncrease of 359 over the number of complaints received in 1980-%1. In
addition, a todal of 839 complaints were carried over from the previous year. making a total of 1,960
complaints dealt with during the year. A total of 1017 new files were opencd, the disceepancy between
the figures being explained by the fact that on occasions a fle will include more than one complaint.

Tables | and 2 summarize the nature of the complaints investigoted and the disposition of
those complains,

OF the 1,277 complaints finalized in the course of the year, 638 (30 per cent) were fully investi-
pated. OF these, 11 per cent were found 10 be sustained, 36 per cent not sustained. and in 53 per cent
it was impossible for this Office to make a determination because of the limited powers available 1o the
Ombudsman, a matier which is discussed further in the next section. OF the complainis concluded
without a full investigation. 28 per cent were finalized through conciliation: 21 per cent were declined
or not proceeded with, either because they were withdrawn, were rejected as trvial, or Tor soane othor
reason: and one per cent were considered 1o be outside the jurisdiction of the Ombudsmin.

The 35 per cent increase i the number of complaints received during the past year as compared
o the 530 reccived in 1990-%1 is not readily explainable except in terms of incrased community
dissansfaetion with police,

There has abso been a substantial increase in the number of cases terminated a5 o result of con-
ciliation—from 16 per cent in 1980-81 1o 28 per cent in the past year. In pranciple. it is obviously
highly desirable that the maximum possible number of complaints be dealt with by effecting a successful
conciliation between the police and the complainant. However, in practice this Odfice is concerned
that pofice are endeavouring 1o concilinte certain cases where a full investigation is required. This issue
is further discussed below in section 47.

Crver the past vear, this Office has adopled a conscious policy of declining to accept complaints
which are considered 10 be minor or trivial. This has resulted in the propostion of complaints declined
or not procecded with to rise from 16 per cent 1o 32 per cent of complaints Analized, tking mto
account the 141 compleints about the issue of traffic infringement notices which are awaiting further
contact from the complainant. This situation arises because the office now has o policy of declining 10
investigate complaints about the issue of such notices until afier the breach has been determined one
way of the other in court, or by payment of the fine. IF the complainant still wishes 1o proceed with
the complaint at that stage. o file 15 then opencd.

The most noticeable feature of the statistics is that in more than hall of the 638 cases which were
fully investigated, it was not possible for this Office o reach a conclusion as 1o whether or not the
complaint was justified, This occurred because of the limitations in the powers available to the Ombuds-
mean which are further discussed in the next section.

42, The System for Dealing with Complaints Against Police

42.1 The Investigation of Complaints

The present system for dealing with complaints against police officers is entirely unsatisfactory.
In brief, it requires that all complaints against police acting in the course of their duty as constables be
investigated not under the normal provisions of the Ombudsman Act, but mstead under the Police
Remilation (Allegations of Misconduct Act.

This means that all investigation s carrsed out by police. A the conclusion of the police
investigation the Ombudsman’s Office receives a copy of the police reports and any relevant material
iincluding copies of statements taken from witnesses), and on the basis of this material the Chmbudsman
is required 1o make a determination on whether he belicves the complaint has been made out {sustained)
or nol. The Ombudsman may recommend to the Police Commussioner the taking of such action as he
thinks appropriate. However, it is up to the Police Commissioner to decide whether he wishes 1o take
that action, He does not have 1o accept either the decision or ihe recommendations made by the
Ombudsman, and in fact the Police Commassioner almost never does so where they conflict with the
view which he originally Formed.
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The major deficiency of this system is obviously that the Ombudsman has no power to inlerview
police officers or witnesses or to carry oul investigations, but must, instead, rely on the material
collected and presented to him by police. Thus the Ombudsman 5 denied the ordinary means of
testing the credibility of different accounts of the same incident, and in many cases simply cannot
satisly himself whether the complaing 15 justified or not justified, As a result, in more than hall of the
638 cases which were investigated 1o finality the Ombodsman was unable to reach a decision on whether

or not the complaint was sustained,

This problem became apparent immediaely upon my appointment in June, 1981, and after
obaining counsels advice, | adopted the practice of concluding these cases on the basis thar they were
“unable to be determined”, This differs from the praciice adopied by ihe former Ombudsman, Mr K.
Semithers, who classifed such cases as “not susiained”, and this change in practice should be borne
in mind when comparing the Agures in Tables | and 2 with the figures from previous Annual Reporis.
The practice of concluding such cases as “unable 1o be determined™ has now been challenged by a
police officer, Senior Constable K. E. Moroney, through a writ issued in the Supreme Court in May,
1982, The hearing of this mater has been set down for 29 October, 1982

My concern about the ineflectiveness of the present system prompled me 1o make a Special
Report 1o Parligment on the Effecriveness of the Rofe of the Ombudsman in Respect of Contplainis
Agatisr the Police, which was 1abled in March, 1982,

In that Report, | summarized the system and concluded that:

= . the existing role of the Ombadsman in relation to polce is impractical and ineffective,
Worse, without exaggeration, it can be described as o dangerous charade likely (o deceive
members of the public into believing that there is a public watchdog or guardian with
effective powers when there is nol. Given the real possibility of d!:mplmn and the not
inconsequentinl cost of the present system, it would be better 1o abolish the present role of
the Ombudsman in relation to police rather than rétain the present system in an unamended
form. 17 none of the various alternatives are geceptable 1o the Government, such an abolition
would at beast make clear 10 the public what in reality is the present position, namely that
investigations of alleged police misconduct and consequent decisions aboul prosecution or
disciplinary action are made by the police and there is no effective review.™

From her own experience in the Odfice, the Assistant Ombudsman. subsequently has made a
number of other ¢riticisms of the present system, In brief, these were that:

. Police displayed a lack of ohjectivity in coming to conclusions as te whether or not a
complaint was justified and, in many cases, were less concerned with determining the truth
:E'E a particular complaint than in preserving the good name and reputation of the police
arce.

2. That on occasions police used unfair or intimidating W@ctics in carrying oul investigations
or dealing with complaints,

1, That in the performance of its present function, this Office is hampered by lack of infor-
mation on police operations and by lack of co-operation from police,

4. That the present system, because of its concentration on the determination of individual
complaints rather than the control of police misconduct, is ineflective and involves the
wastage of substantial resources which would be better used in other ways.

There is no doubt that the present system is deficient and that there is a need for legislative
reform which guarantees effective, independent investigation, or control n_F the investigation of con-
plaints made against police. This Office has no knowledge of any changes which are, or may be proposed
in this area. To date no attempt has been made to consult this Ciifice on any proposed reforms, or o
ensure that the knowledge and experience of those al present working in the area is taken into account.

In response to o request for discussion, the Minister for Police, the Hon. P. T. Anderson, M.P.,

advised as follows:

“I have received your letter of 8 Seplember, 1952, and | would be quite ha Lo discuss
with you your views on the present provisions of the Police Regulation {Allegations of
Misconduct) Act, its admimsteation and the problems encountersd in the investigation of
complaints under that Act.

Civen the present status of my Cabinet submission on police discipline and matiers pertainin
to allegations of misconduct 1 would not be able to canvass with you on the 14th the details

of my proposals.”

42,1 The Resolution of Complaints
In a considerable number of cases the Ombudsman concludes that a complaint has been
sustained although the Commissioner considers that it has not been sustained, and in these cases no
aetion s taken by the Commissioner, Some of thess cases demonsirate a disturbing reluctance on 1}:_.,-
part of the Police Commissioner 1o accept that any misconduect on the part of police has occurred in

the absence of the most compelling proof 10 the comrary.
Mr B.. & Sydney barrister, who was also a member of the Corrective Services Advisory
Council, was at a gaol while a strike by prison officers was in progress and pi_:ln:_t were in
command. He had previously been at the gaol on a number of occasions to assist in feeding
the prisoncrs, but on this occasion had completed hus business and was having a cup of
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coffes in the gatchouse with the Deputy Superintendent of the prison when e was approached
by the police officer in charge and asked to leave. There was some dispute over the degree of
abruptness, and over whether Mr B. was escorted from the gaol by a number of police
officers. However, there was agreement that at the time of the incident thore was no pressing
emergency such that Mr B.’s presence in the gatchouse presented any immediate risk to
secunity, although the general situation was one of some lenston. Mr B had a statutory right
0 be present i!.l_li:“fﬂ.ul by wirtue of a section in the Prisons Act which allowed Council
members 1o “visi EXAMING &Ny prison al any ime , .

The senior police oficer who reported o the Commissioner on this matter—u Deputy Chiel
Superintendent—recommaended that the maner be dealt with by a0 suituble communication
being sent 10 Mr B. expressing the regret of the Police Department that it had been found
necessary on the cecasion in guestion fo prevent him remauning in the gaol complex. and
saying that in all probability this would ned occur again, However, the then Commissioner
declined 1o accept this recommendation taking the view that the police officer concemed had
not acted wrongly, The Assistant Ombudsman ultimately found the complaint sustumed and
recommended that a suitable communication aloag the lines suggested by the Deputy Chiel
Superintendent be seql 1o Mr B,

This case was the subject of a consultation berween the Ombudaman and tlse Minister for
Police. Mr Anderson. During the consuliation the Mimister appearcd 10 agree thal seme
such communication was desirabbe. Enguines recently have disclossd that, as recommended.
a letter has been sent o Mr B,

I have mo wish to criticize the Commissioner, who is responsible for mamtaining morabe with
the police force, for adopling an attitude which is protective and supportive of lis officers in the
absence of clear wrong-doing. However, this merely serves 1o illustrate the inappropriateness of a
system in which the one person is ultimately responsible both for the operation of the polce force and
the investigation of complaints against it.

Tabke 3 is taken from information contained in the Annual Reports issued by the Police Come
missioner and summarizes the cases in which disciplinary action was 1aken against police officers,

It is notewaerthy that so few instances of misconduct are dealt with in a force numbering over
4,000 members, The number of complaints received by this Office makes il unlikely that the explanation
for thas is that very few mstances of misconduct come to attention. Rather, it appears Tkely that the
Police Commizsioner tends 1o adopt informal avenues in dealing with maost instances of aiscomduct.
In particular, it may be noted that the Losher Commession of Inguiry into N.SW. Police Adminis-
tration noded that in 1979 there were 44138 transfers of police from one place 1o another—an almaost
0 per cent turmover rate in @ force which then numbered 9011, OF these iransfers approsiminely
25 per cent were i the interests of the Servaice”, and 1t would seem that the bulk of these may have
been gquasi-disciplinary moves. Justice Lusher took the view that the practice of ordering rransfers in
the interests of the Service” without the giving of more detailed reasons was open 1o serious criticism.
The Report recommended thai:

oo . under no circumstances should a ransfer be wsed s an alternative 1o counselling, the
pressing of Deparimental Charges or the instigation of criminal proceedings. To transfer a
member who is not performing his duties properly or wha is sespected of improper practices
without recourse to the available supervision processes and disciphnary mensures is an
abuse of the system and merely passes the problem inte another field of police work.” {at
p. 497.)

Little more detailed information on the way in which police mizconduct 15 dealt with can be
obtained. The information contained in the Police Department Annual Reports is not particularly
helpful and the former Crown Employees Appeal Board and the new Gaovernment wnd Related
Employees Appeal Tribunal Board publish no Annwal Reporis, Thus oo information can be found
on what pumshments were given for what offences, and what adjustments were made on appenl.

Moreover, complainis made verbally 1o members of the police force, or raised internally, are
not reviewed by the Ombudsman and this Office receives no information at all about the number of
such complaints and how they are dealt with, An example of this was the investigation of miscondect
by the former Deputy Commissioner, Mr Bill Allen. Although a report in writing was made by Sergeant
Mollay vo the Head of Internal Alfairs abowt the conduct u%m-.- Deputy Commissioner, this Ol wis
given no information on the progress of the Allen inguiry. This Cdfice therefore, had no role in the
subsequent inquirics. This svstem obviously leaves open the possibility of abuse whereby cerlain
gerious complainis may be hebd away from external scrotiny. The guestion of notfication o the
Ombudsman of allegations of misconduct made by one police officer against another police officer has
recently been the subject of & Report by the Ombudsman for presentation to Parliament.

This Ofice has recently requested that it be supplied with information on what happens in those
cases where officers appenr belore the Paolice Tribunal. The reswlis in two cases in which (his informution
wis provided are s follows:

A drug dealer made a complaint ug:linsl: twa police afficers who had solicited a bribe rom hin,
The deparimental investigation by the Internal Affairs Branch found the complaint 1o be
sustined; one of the police officers resigned before being depanimentaily charged.

The Police Tribunal found the charge proved against the other police officer. His appeal
apainst this finding to the Review Division of the Police Tribunal was dismissed,
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Recent advice from the present Commissioner indicated that the former Commissioner, Mr
Lees, had directed that the offending officer be suspended from pay and duty as from the day
rnllnh"m?_}lh-c Police Tribunal hearing. Following the dismissal of this officer’s appeal 1o the
Review Division of the Police Tribunal, the present Commissioner dismissed him from the
Force with his last day of service being counted as the date from which he was suspended
from pay and dury,

The second case concerned a situation of harassment and mtimidation of two youths ina
country town, The inbﬂliﬂi:im of the complaint resulted in the Commissioner recommending
that the offending constable be charged with four counts of “misconduct” and one charge of
“neglect of dury™. The Ombudsman agreed with the Commissioner’s finding and recommended
that the departmental charges be procesded with,

Admost a year to the day following the original lodgement of the compluint, all charpes were
found to be proved by the Police Tribunal, The officer was then permitied one month in
which to lodge an appeal to the Review Division of the Tribunal. Following the expiration
of this period and before making a determination on the penalty 10 be imposed the officer
was afforded the further opporunity to make a submission 1o the Commissioner in respect
of the matter including the guesiion of penaliy,

Two and a half months following the Tribunals decision, the Commissioner advised me that
all disciplinary action againsi the Constable had been completed, 1 wrote back to the Com-
missioner 10 ask what in fact this disciplinary action was Tollowing the five Deparimental
charges being found to be proved. The Commissioner then informed me that reference 1o the
papers on this matter were fo be included in his Service Register and Record Sheet but the
question of punishment was to be held in abeyance for a twelve month period, 1o be reviewed
at the end of that time in the light of the Constable’s conduct and manner of performance of
duty. When informed of the Commissioner’s direction by his Dusteict Superintendent. the
officer was simply reminded of his responsibilities as & member of the Police Force and the
conduct expected of him, and was made aware that leniency would not be extended to him
should he agmin come under adverse notice,

42.3  General Delay in the Investigation and Reporiing Process

The experience of this Office is such that the investigations by police into most compluints,
whether of 4 serious nature or of a more minor nature, follow a well defined pattern. This pattern
usually involves:

(a) Attendance of the investigating officer on the complainant to verify authorship of the
complaint and intention to pursue it, and then the taking of a statement,

(b1 Obtaining statements from other civilian witnesses.

(cd Presenting copies of the complaint and/or the statement taken from the complainant 1o
police officers involved in order for them to compile a report.

id) Obtaining reports from other police witnesses, again after providing them with copies
of the complaint or the complainant’s statement.

(e} Where an obvious discrepancy exists, complainanis, police and witnesses may be res
quested to undergo s further record of interview,

{F) In matters involving Ipu&s-ihh.' criminal proceedings, an opinion about whether or not a
rima facie case could be established against the police officen(s) involved is obtained
rom the Police Prosecution Branch after the investigation has been completed,

ig) Where departmental charges are considered, advice from the Appeals Section is obtained
in the framing of the charges,

(h) The investigating officer’s tand recommendations are then reviewed and commented
on by up 1o three senior officers (often of Superintendent rank) before presentation to
the Commissioner or his delegated officer,

(i} The Commissioner or delegated officer then provedes his own comments.
(i1 Al this material is then forvasded to the Cinbudsman,

The most usual time period between the lodgement of a complaint and the receipl of the police
mvestigation report by this Office is Trom four to six months, IS not unesual, however, to find much
longer delays,

When the material is received in this Oifice, certain scctions of it are copied and forwarded to
complainants 10 enable them 1o make comments, The complainant i invariably the Arst witness to be
interviewed in the investigation process, and is rarely informed by the police investigating officer of
developments in the investigation, or given the opportunity &5 parl of the mvestigation 00 comment
on the evidence given by the police officers involved, | believe it is essential, therefore, to present to the
complainant for comment the accounts given by police before T consider the complete material to
decide whether Turiker investigation is warranted and finally 1o anempt 1o satisly mysell whether the
complaint is sustained or not. The matters are, therefore, delayved in my Offce for a further period
following receipt of the police repon and before a final determination s made,

Many investigations take much longer before o final deiermination 15 made, It 15 nod unusual 1o
make determinations on complaints about incidents that are a vear of more old,

1697IK -4
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This is & mast unsatisfactory siluation. It is not surprising that many compluinants, when
provided with material from the police report and asked 10 comment, do not 1ake up that opporoenity.
While it could be said that this may cast doubt on the integrity of the complainant in first lodging the
complaint, | am inclined 1o belicve, on the basis of many comments that are made, that many complain-
ants. when finally presented with the police reports denying their claims, fieel generally dispirited and
€N see no point in vainly pursuing any further a complant over an inciden that happened many
ryonths previcusly, or in some cases more than a veur ago,

Dby imoa great many cascs comes about through deferment. In cascs where begal proceedings
arise out of the incident complained of. the Commissioner of Police normally secks the Ombudsman’s
vomsent 1o defer the investigation pending the outcome of the procecdings. In cases where the alleged
misconduct is adeguately explored during procesdings, no aciul investigation may ever be done. and a
transeript of the proceedings may be presented 1o the Ombudsman along with comments and i recom-
mendation on whether any action should be gaken. In other cases the police investigation may in Fac
have almost totally been concluded, and o final recommendation is held in abevance pending the
Court outcome. Often the interim report presented to me in these cases includes the briel of evidence
o be wsed in the proceedings and the Commissioner invokes his injunclive powers under the Act Lo
prevent me from disclosing any of the information provided o the complainant.

It is the practice of this Office to agree 1o the majority of requests to defer the investigation
pending Court proceedings. On occasions, 1]"||.'|-1.'.|..“.':'r. consent 1o a deferment is refused. either because
il i considered that the issues raised by the complaint are different from those to be the subject of 1he
proceeding, or because it is considered that an immediate investigation is warranted for some other
compelling reason. However, in such cases it is not uncommon to find that the investigation s either
not completed or not reported on to the Ombudsman before the legal proceedings have been concluded,
In practice there is nothing that the Ombudsman’s Office can do about this. The following cuse illus-
trates the delay experienced in o matter where, at the time. urgent investigations had been requested:

Mr AL mode a written compliint 1o a member of the Internal ATairs Branch on | 11h August,
19%1. containing a number of allegations against Police. The Commissiongr provided the
Ombudsman with n copy of this statement on 25th August, 1981, and advised that only one
matiter fell within the ambit of the Police Regulation (Allegations of Misconduct) Act. 19TH,
which had been the subject of a previous complaint and determination by this Office, Mr A,
subsequently lodged a similar set of complaints directly with the Ombudsman. On 3rd
September. 1981, the Ombudsman informed the Commissioner that he disagreed with his
opinion and considered that five separate allepations were within jurisdiction and required
urgent investigation as an investigation might east doubt on the desirability of proceeding
with the prosecution of several charges against Mr A, that were then outstanding. 1t was also
suggested that those proceedings be adjourned pending the investigation.

The Commissioner did not act on the supgestion of secking an adjournment. On 14th Seplem-
ber. 1951, he advised that an officer had been appointed 10 investigate the complaint but that
the charges would be proceeded with as listed,

On 91h November. 1981, the Ombudsman received a preliminary report from the Commission-
er whir sought consent 1o defer the further investigation of the complaints pending the Court
proceedings. In addition, he invoked his injunclive powers 1o prevent me from releasing any
of the information provided 10 the complanant,

The request was made in the usual manner and was based on the opinion of the investigatin

officers that the allegations would be raised in the fortheoming Count proceedings, The Chie

Superintendent of the Internal Afairs Branch, in his report to the Commissioner commenting
on the recommendation nuke by 1he investigation officer. commenied thit he considered the
outcome of the pending proceedings might throw new light upon the ailegations made. The
Ombudsman’s reguest for an urgent investigation appearsd 1o be totally ignored.

The Ombudsman replicd 1o the Commissioner on | 2th Movember, 1981, reflusing 1o consent
as the case was considered 1o be an exceptional ong. A central allegation wis than particular
police officers had been multiplying charges agamst the complainant and proceeding with
prosecutions maliciously. Several similar prosecutions against kim had already been dismissed
b:.- the Court 1'|:|. that date.

The Ombudsnian asked that a final report on the investigation be presented no later than
mid-January, 1982, The next proceedings wene listed for 2nd February. 1982

On Tih January, 1982, the Ombuedsman’s mvestigating officer wrote to the Commissioner
secking wdvice as 1o whether the report would in fact be presented to the Ombudsman by
[51h Jamuary, 1952,

On 12th January, 1982, the Ombudsman received a reply from the Commissioner advising
that inguirkes had been finalised. but that an opinion from his Senior Police Prosecutor was
being sought before submitting his final seport

The Ombudsman’s officer rang the Internal Affairs Branch on |8th Junuary, 1982, to he
advised 1hat the adviee from the Palice Prosecutor had been received but had been referred
hack 10 the investigating officer for comment before the Commissioner’s final report was
prepared. On inguiring how long that would take, the officer was informed that the pelice
investigition officer was in fact on leave. Afler concern at this delay was raised, alternative
arrangements were then made by the Chiel Superiniendent of Intemal Affairs Branch For
another offkcer 1o prepure comments,
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The final report was eventally received in this Office on 22nd January, 1982, The Commission-
er did in fact advise that he had directed that an application be made for the withdrawal of
ome charge, although two other charges were to be proceeded with,
When these charges finally were heard several days later, a prima facie case was established
in one, but the other matter was dismissed, Mr A was eventually convicted on the remisining
“Goods in Custody™ charge which is now the subject of an appeal.

In any event, after receipt of the final report, the Ombudsman did not have sufficient time to
gather comments from the complainant (who lived in the country) before considering all the
materigl, in order to make a determinaton and prepare a report before the Court hearing

The complanant was alse burdened with the financial and emotional costs of preparing a
defence for o charge that the police investigation revealed to be unnecessary,

43, Assaumlis by Police

The limitations of the present system are well illustrated by an examination of several cases
where complainants alleged they had been assaulted by police.

Mr L. was arrested by police as a result of an altercation on a bus, and laken to a suburban
police station. There he alleges he was kneed in the testicles on a number of occasions by
one of the arresting officers. The evidence in support of Mr ).'s s1ory is:
® the evidence of the bus driver and conductor involved in the aliercation, which clearly
suggests that at the time he was arrested, Mr ). was not suffering from any injury:
® that on leaving the police station, after being released on bail, Mr ), immediately took a
taxi direct 1o Royal Prince Alfred Hospatal, where a doctor found bruising and tenderness
of the scrotum. This was confirmed by further medical examinations and photographs
on the following day.

The three police officers present all denied that any assault had taken place, They suggested
mstend that Mr J. was seeking retaliation against the police for their action in charging him
with malicious injury to the bus. One officer alleges that Mr ). said at one stage: “vou'll be
sorry for this, | got a policeman the sack in Mew Zealand for charging me.™

The implied allegation by police is that Mr 1. deliberately injured himself in order 1o substin.
vigte an allegation of assault against police. However, this does not take account of:
® 1he fact that there was no lime lag between 11,10 pom. when Mr J. left the police station,
and hlb_jﬂ-lmir by tuxi to Royal Prince Alfred Hospital, where he was seen by a doctor at
approsimately 1140 pom,: and
® the nature and severity of the injury to Mr 1. Colour photographs taken shortly afier-
wards show extreme and extensive bruising of the scrotum,!

It should be noted that the Ohmbudsman’s Office was able 1o find this complaint sustained only
because of the compelling corroborative evidence which was contained in the statements obtained by
police and provided 1o ws with their reports recommending dismissal of the complaint. We were not
able to take the obvious course which would be adopted by any Count or tribunal considering such a
matier—interviewing the complainant, intervigwing the officers, and drawing conclusions as to their
credibility which would supplement the actual evidence available, This makes it very &ifficult 1o draw
conclusions in the cases where the evidence supporting the complainant’s story is strong, but rather
bess compelling than in the case of Mr 1,

Mir M. was stopped by police after being olserved drving erratically. Mr ™.'s story was that
he performed a breathalyser test by the road; his right hand had been handeufed ; and one
of the officers had then made a move owards him which led him, in o reflex action, to faise
his own arms, in defence, although his fists were not clenched. The officer then “twisted my
arm behind my back . . . forced me (o the grownd, and came down on me rather heavily on
his knces, landing on the right hand side of my spine™,

The police officers” version was that Mr N, had swung round antempting a blow, that the
officer had then stepped backwards pulling on Mre M5 handeuled right wrist, and Mr N
then went to his knces in the gravel, Mr ™. was then instracted 10 Tie on his stomach, which be
did, and the officer then “kneli and placed his right kaee on my befl shoulder, reached over
and handcuifed his left wrist™,

Medical examination supported Mr N.s version, and found that the plaintil had five fractured
ribs on the right hand side of his spine. A radiolopist stated thal these infiries were consisient
with an wssault as described by Mr N, or a fall w the ground onto the right side of the chest,
It was not suggested that these injuries could have occurred in any other way during the course
of the wrrest process, nor that they existed before Mr M. was arrested.

Mr M, visited his dovtor the day after the alleged assault, and it was found that he was
suffering, among ather things, from tenderness on the right side of the rib cage. However, no
Merays were taken untl sisteen days ater, because Mr N initially teok the view tlat the pain
was ol too severe and X-rays were not needed. When taken, the X-rays showed uniting

Y See Case 39, Pant 111, Case Motes)
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fractures of five ribs, which appeared to have been sustained about two weeks before the
X-rays were taken. However, the radiologist's precise words to the investigating police
officer were:

*The appearance of the fracture of the right seventh rib would indicate that the ERJLIY Wik
received round about two weeks prior to the X-ray. The sixth looks about the same; the
fourth rib fracture shows no evidence of union, this could indicate a more recent injury:
the other fractures could have been al the same time as the seventh rib injury.”

The Police Commissioner took the view that the fourth rib raised doubts about whether all the
fraciures were received at the same time, and that consideration therefore had to be given
1o the distinet possibility that the injuries were not suffered by Mr N, whilst in police custody.,
hut were received subsequent 1o his release.” He therefore found that the complaint had not
been sustained.

Adter some deliberation, the Ombudsman's Office took the view that, while 3 determination
of sustained might be justified, the fact that there was a delay of several hours between Mr N.
leaving the police station and consulting his doctor made it impossible 1o absolutely rule out
welf inflicted injury, and the case was concluded on the basis that it was not possible to deter-
mine whether or not the complaing was sustained.

It is the experience of this Office that where a conflict in evidence arises between the complainant
and one or more police officers, the investigating police and the Commissioner are almost invariably
willing to accept the word of the officers concerned and conclude that the complaint is not sustained.

At times this ocours in cirgumstances where there is quite considerable evidence in support of
the complainunt’™s version of events, as evidenced abowe,

These cases both demonsteate the almost impossibly high standard of proof required by the
police before they accept that a complaint has been made out. In practice, the Police Commissioner
certainly requires that such complainis be made out according 10 the ¢riminal standard of “beyond
reasonable doubt”. It should be noted that the Police Tribunal, 10 which the most serious cases are
referred for heaning, requires proof only on the balance of probabilities, as was pointed out by Mr
Justice Perrignon in his determination of the recent charges against the former Deputy Commissioner,
Mr Bill Allen. The Commissioner clearly required a higher standard of proof than this in the cases
invelving Mr J, and Mr M. abowve.

Another assaull case was as follows:

Mr X. was involved in an altercation with a police officer in a hotel carpark, Mr X. claimed
that the officer, on discovering that Mr X. ewned the car which was obstructing him, grabbed
Mr X. saying 1o his colleague, who wished to leave, *No, | am going to teach the smart little
cunt 4 lesson.”™ He then ramed punches on Mr X. and kicked him when he fell 1o the ground.
Mr X. was able to break away and fetched some friends from the bar. When he returned 1o
the car park with his friends he found that the door of his car had been kicked in and the
radio aerial bent over, Mr X, wat again assaulted by the officer in the presence of his friends
and the hotel manager, whe corroborated his version of the incident and said they considered
the officer was affected by ablcohol.

When other police were called 1o the scene by the hotel manager Mr X, indicated that he
wished to charge the officer with assault and damage 1o his motor ¢ar, He was advised that
he would have to attend the police station iT he wished to do this, and he then walked there
in the company of his three friends. When he armived there, he was charged with “resisting
arrest’”’, “assauiting a police officer™ and “using unseemly words™,

The police officers denied the assault, and alleged that Mr X. used unseemly words to them
when he was asked 1o move his car. They claimed that the damage 1o the car occurred when
the second police officer was thrown heavily against the vehicle in the scuffle with Mr X.
which u.-r|15u¢-d. They both denied that Mr X. had been kneed, punched, or kicked during the
ineident,

These events occurred on 28th March, 1979, At the present time—over three yvears after the
incident—the Police Department has still not decided whether or not it proposes to proceed with the
charges laid against Mr X. This is in spite of the second police officer having been found guilty of the
aseaull charges laid against him by Mr X. The Police Department considered that it had sufficient
pvidence to warrant criminal proceedings being laid against the police officer six months after the
assault, but the charges against Mr X, have still not been dropped.

44, Intimidation of Complainanis and Witnesses

This Office has received a number of complainis alleging that police investigating complaints
have treated complainants or witnesses in an intimidating or harassing fashion likely to deter them from
proceeding with a particular complaint or from giving evidence.

The limitations on the powers of this Office make it very difficult 10 assess whether such com-
plaints are justified, but it is obviously a maner of the greatest passible concern if the police officers
assigned to carry out the jnv:‘,’.‘l.iﬁillil.‘r:‘l of a complaint do not perform ther duties elfectively, im-
partially, and with sensitivity 1o the silwation of complainants and wilnesses,

YiCase Mo. 40, Part 1T Case Notes),
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Mr B, 4 19 vear old vouth living in a small country town, was on probation from a
court and was therefore under the supervision of a probation officer. Mr R. and his father
complained to the probation officer that Mr R. and his brothers were being unfairly and
unreasonably harassed by a particular police officer, whom they alleged was fl'egilhl!ntly drunk
and had questioned them more than once while in this :.lilﬂ.?hl': probation officer ledged a
complaint on behalf of Mr R.

The complaint was assigned for investigation to a Detective Sergeant from the Internal
Affairs Branch who adopted the normal procedure of going to the town and interviewing.
after some difficulty, Mr R, senior and his sons. Both sons declined to put any complaint
i;—.kwming, and said that they did not wish 1o proceed. Accordingly, no further action was
laken.

However, the probation officer who had lodged the original complaint subsequently wrote
10 this Office stating that he was most annoyed about the way the complaint had been handled.

“, . . 1 know for example, that uniformed police officers were sent to R."s house to collect
the complainant for interview with Sergeant .. This caused embarrassment for the
probationer and precipitated a fear by his landiady that the police visits represented
further offences on the part of the probationer.”™

He also claimed that the Detective Sergeant responsible for the investigation had placed
pressure on him 1o formally withdraw the complaint without giving him a chance to speak to
R. He alleged that the Sergeant had telephoned him while he was out of wown visiting an
afforestation camp; had advised him that R. wanted to withdraw his complaint, and—

“pressured me as the author of the complaint to write a statement indicating my satisfaction
with the resolution of the complamt and the way the investigation had been conducted.
He undertook to drive from (the town) to the afforestation camp that afiernoon, which
would have meant travelling 204 kilometres on a round trip. | was most ambivalent
about this course and indicatad that | would rather write to him the following week! As
it was a Friday afternoon, | told Sergeant .. that | would be travelling to (another town}
that afternoon for the weekend and would be unable to meet him. This did not seem to
deter Sergeant .. and he said he would travel 1o {the other town) (452 km round tnp)
and meet me on Saturday maorning in order 1o reselve the matter. As 1 was nof prepared
to comply with this request | undertook 1o write to Sergeant . . in Sydney after | had had
contact with either of the complainants the following week.™

The probation officer was later contacted by the local Inspector, and it was suggested that

any (uture complaints be directed to him. The prebation officer congluded that;

“My experiences in relation to this matter do not engender confidence in the ability of
police to investigate complaints in relation to the police.”

45, Pressure o Sign Conciliation Statements

It has already been noted that the proportion of complaints resolved through conciliation has
risen sharply from 16 per centin 1980-8] 1o 28 per cent in the past year. A closer analysis of our records,
however, reveals that this sharp incrense has been accounted for almost entirely in the last six months,
when the effective rate of conciliated complaints has been 37 per cent of all complaints finalised, This
period approximates the office of the new Commissioner of Police, Mr Abbott, and may suggest that
there was a policy decision made by the Commissioner (o deal with a far greater percentage of com-
plaints received by him by way of conciliation in the firsi instance, rather than by investigation.

One advantage of this process is that complaints are attended to reasonably promptly by an
officer assigned to call on the complainant with the express purpose of dealing with the matter by way
of explanation or clarification, which for many people is all that 15 desired. Whilst an miost cases the
alleged misconduct i% mot investigated and pﬂl_iu:t officers who did commit acts of misconduct may
go undetected and unpunished, the person making the complaint does feel that the Police Depariment
has responded in some way ina reasonable period, unlike cases that are fully investigated.

The processing of complaints against police by way of conciliation rather than investigation is,
of course, & much less costly and time consuming way of dealing with complaints, which may partly
explain why Mr Abbott has recently been able to announce o reduction in the number of 5I:ugt' in the
Tmtermal Aﬁ‘qin Branch, This was said to be because the number of compluints made agamnst police
had dropped. Our figures, however, record a 35 per cenll increase. What has changesd. in the lust six
months in particular, is the fact that far fewer complaints are fully investigaled, and far more com-
plaints are dealt with by way of conciliation.

This is a matter of some concern as it has been the experience of this Office that complainants
aften have reservations about the way their complaint 1 actually dealy with when conciliated by police.

Previous annual reports from the former Gmbudsman, Mr K. Smithers, expressed congern at
evidence that investigating police on occasion place excessive pressure on complainants in order 1o
induee them 1o withdraw a complaint by signing a concliation statement. Thus, in his Annual Reporn
for 1978-80, Mr Smithers said:
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“There is evidence 1o sugpest that on certain files pressure may have been brought to bear 1o
persuade the complainant 1o agree that the motter had been conciliated to his or her sans-
laction. There is no doubt in my mind becawse of certain attitudes expressed and statements
made by complainamis, that in some of these cases a Tear of reprisal may have influenced
their decision in this regard and naturally this has been of concern 1o me”™

I am concerned that this problem is continung. and that for practical purposcs under the
present system there is litile that this Office can do o overcome 1 except to decline to aocept the
conciliation statement in cases which come 1o attention, and require that the complaint be investpated
in full.

Cases where such complaints arise are not uncommen, and include the follewing examples
which have passed through the Office in the past year.

Mrs E. complained to the Ombuedsman’s Office that a police officer who had been called 10
her house had failed to take appropriate action against her ex-husband, who had seriously
assaulted both her and her mother (1o the extent that hospital treatment was required] as a
result of an argument over the late return of children from an acoess visit. Because Mrs E,
indicated that she did nog really want the officer 1o be panished, and desired only thar her
hushand be taken to court for assault, this Dffice decided that the matter should ke conciliaied
with a view 10 the possible prosecution of the husband,

This Office was subsequently advised by one of the officers responsible for conciliating the
complaint, that as a result of the concilation Mrs E. had withdrawn her complaint and had
signed o statement 1o this effect. although no prosecution was proposed apgainst her ex-
husband. Mrs E. however, comacted this Office and denied this, saying that being a nervous
person, she vigned the statement without knowing what she was signing because she was at a
loss s 1o how 1o deal with the situation. According to Mrs E.. the police had made no effon
to conciliate the matter, and had simply advised her that the officer who had attended the
soeng was a good policeman and “could have been tired or he could have had an upset at
home,™

Mr P, was a motorevelisg mvalved in a collision with a car whose motorbike was sialen afier
he was 1aken o hospital following the accident. He complained that the police present had
undertaken 1o look after the bike, but hnd fwbed to do so. The Ombudsman’s Office agreed
that police shoulkd endeavour to concilinte the matter, but two months later Mr P came to
our CHfice complaining that police wanted him 1o sign a statement 1o the effect that evervthing
was OK and that he had himsell made arrangements with other people present at the accident
scene for the safekecping of the bike, Mr P, denied making any such arrangements, and cx-
pressed worry at “pressure™ being put on him by palice,

The y:::jltr was then investigated. with the police concluding the complaint had not been
SLsLal -

Mr C, complained 1o the Dmbudsman's Ofice about the Tailure of police 1o lake suitable
action with respect to the illegal parking of cars around o suburban club. He later contacted
this (dfice and complained that a police [nspector had relephoned him and asked of he would
be prepared o sign a stutement of conciliation on the basis that police were conducting an
investigation. Mr . declined to do so unless he saw some sign of improvement, He alleged
that the Inspector then attempted to pressure him into signing the statement, saying Do you
understand what that means? You wiall have to answer guestions, a typist will have w be
employed 1o assist, efc”,

Ulcimately, the complamant did sign a conciliation statement, and the matter was concluded
on that basis.

In other circumstances, no dirgct complamt is made that unfair pressure has been applied, but
the circumstances may nevertheless give rise Lo a suspicion that a complaint has been withdrawn
because the complainants are Fearful of harassment or persecution from police if they procesd.

In many cases, complainants sign concilition statements saying they are satishied to leave the
mistter in the hands of the officer dealing with i, The expectation of the complainant is obviously that
this officer will then follow up the matter, speak to the offending officer, and take whatever action is
necessary, Excepl in rare cases. what happens in practice 1o the kgn-:nrll.'dp: of this Office is that when
such statements are obtained no Turther action s taken apart from reporting 1o the Ombudsman,

The present svstem wherehy the Ombudsman has no diregt power of investigation into any
matters precludes this Office from investigating whether or not statements of withdrawal mads a1
conciliaiion meetings are in el fully voluptary, This concern is particularly acute in cases involving
complainants who are susceplible 1o harassment by police—for example. Aborniginal or juvenils
complainants, However, the involvement of the Ombudsman through the present system does provide
at keast some backup for complainants who may consader their comphunt has been inadequately dealt
with.

Ways of improving the effectiveness of this involvement are curréntly being exanined,
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46, Public Mischiel

In his Annual Report for the vear ended 30 June, 1981, the former Ombudsman, Mr Smithers.
referred 10 a case where a complainant 10 this Office had been charged with public mischief and ¢on-
victed by a Magistrute, The complainant appesled 10 the Disericr Court where he was represented by
Senior Counsel. Counsel for the appeltant argued that as there were specific provisions in the Omibads-
man Act, making in certain circumstances wilfully false complaints 1o the Ombudsman an offence.
there was no room for the Crimes Act offence of committing a public mischief. This submission was
rejected by the learned District Court Judge (Boulter D.C_1). However, as His Honour substituted a
fine of $300 for the Magistrate™s penaity the appellant decided not 1o appeal further in respect of the
ruling of law by the Distrct Court Jngt:.

In the Annual Report referred 1o, Mr Smithers expressed concern at the use of such a charge
of public mischiel against a person who hpd brought a complaint 1o this Ofice. 1| share this concern
E.m';’ request that the government consider amendments 1o the law to ensure that the only penalties for
making unfounded complaints to the Ombudsman are those set out in the Ombudsman Act.

1 has come 1o the nodice of the Chifice 1hat oocasionally in seeking conciliation or withdrawal
of a complaint, investigating polive officers have referred 10 the possibility of public mischiel pro-
ceedings being brought in the event of investigations showing the complaing to be unfounded. Such a
practice, if it exists. is deplorable and nterferes with the free expression of complaings. This was the
subject of discussion between the Ombudsman and the former Commissioner l:ﬂFPl:ﬂH::. Mr Lees on
29 Seprember. 1981, The then Police Commissioner appeared to agree that it was undesirable that a
threat of public mischiel proceedings should be made by investigating police officers, and subsequently
o further case has come to the attention of this Ofice. The matter will be closely monitored, but it
could be readily dealt with simply by amending legislation rendering public mischiel proceedings
inapplicable in the case of complaints to the Ombudsman,

47, Juveniles

47.1 Geaeral Problems in the Investigation of Complaints by Juveniles

Pamicular problems arise in the investigation of complaints made by or on behall of juveniles.
Young people from low income areas, like certain other groups such as Aborigines. are particularly
susceplible 10 harassment or discriminatory treatment by police because a significant part of ther
activities tends to oocur inand around public places, and because they arg i a kess favourable position
to know and enforce their rights, There is no doubt that this leads to a reluctance on the part of some
young people 1o lodge, or to proceed with perfectly legitimate complamis about police misconduct.

This problem calls for special sensitivity an the part of investigators dealing with complainis
from juveniles and other people who may be at risk from police harassmenl. However, it is evident that
such sensivity is not always forthcoming. 1t is common for this Office 10 become aware, for example,
that juveniles have been required to attend ai police headquarters or a police stalion for an interview
rather tham being seen in the less daunting surroundings of their own home, or have been made con-
spicuous through procedures such as being collected in a police car,

Y. and T., males aged 16 and |7 respectively alleged than at around 1000 p.m. on & Friday
night they had been at a Bondi Junction panball parlour when they were picked up by two
police ofheers and 1aken, in separate cars, 1o Waverley Police Station. There they were placed
in & “paddy wagon” with two other boys and driven 1o La Perouse. Two other police cars
accompanied the paddy wagon. At La Perouse, the boys were taken out of the paddy wagon.
V. claimed that he was then punched in the stormach and ribs and kicked in the testicles. It
was chiimed that T. and a third boy were also punched —the fourth boy was not assaulied as
police said he was 1o small. The boys claimed that the police then took their shoes and threw
them into the scrub, and lefi them to walk home. Mone of the boys sowght medical anention,

An investigation was conducied by a Detective Inspector from the Internal Affairs Branch, He
arranged to interview V., sending a police car 10 peck him up or his father. and bring them for
an interview to Police Headquarters, When interviewed, V. confirmed the statement he had
made about the incident but said that he did not want to pursue the matter. He refused 1o
attend an identification parade of police officers. and declined 10 go to La Perouse 1o identify
the areq,

The Detective Inspector then tried to interview T_ and the two other boys, but T. failed to
keep the appaintment and the others said they knew nothing and declined to make a statement.
[t may be, as police inferred, that T. faded o keep the appointment becawse the allegations
were not true—but it is also possible that he feared the consequences of proceeding.

Despite this, the independent investigation of the incident was cursory in the extreme.
focussing largely on an carlier visit by police 10 the pinball parlour, which had little 1o do with
the allegations of abduction and assaull, The denials of the incident by police were not
seripusly tested. The Inspector did not question the police in detail about the movements of
the cars involved, or ask how they managed to clock up the mileages recorded in the vehicles™
diaries (100 kms in the case of one vehicle). He also did not ask whether anyone at places
which police said they subscquently visited could corroborate their alibws,

The investigation concluded that there was no evidence of misconduct on the part of police,
and the Commissioner found the complaint to be not sustained, This Office had poswer 1o
require the police to conduct further ing siries, but it was considered that 1o do so might result
in harassment of the complainants, Accordingly, the case was concluded on the basis that it
wits unable to be determined whether or not the complaint was sustained.



47.2  Problems in the Interrogation of Juveniles

It has been generally recognized that juveniles face particular disadvantages in dealing with
pelice inquiries because they generally have little knowledge of, or ability to enforce, their begal rights
This recognition led the Australian Law Reform Commission, in its repert on Criminal Investigation,
to recommend special protections for juveniles being interviewed by police. For the same reason, the
M.5.W. Government enacted section 81¢ of the Child Welfare Act,  This Section provides, in effect,
that statements or confessions made by persons under the age of 18 years are not 1o be admissible unlhess
there was present in the police station throughout the time it was made or given, one of the child's
parents or guardians. a lawyer of his or her choosing. or a person not a member of the police force
who is consented 1o either by the child or by his or her parents,

However, there are a number of loopholes in the present legislation which enable the apparent
intention of the legaslature 1o be defeated in many cases. The major deficiency is that the profections
provided by the section apply only if the interview takes place in a police starion—if it occurs anywhere
else. no other person need be present. This requirement that the interview be conducted at a police
station appears (o render the protection of this section of the legislation ineffective from an operational
poant of view.

In addition, it appears that if the interview takes place at a time when police have not yet
decided that proceedings against the juvenile are or may be involved, the protections of the section
are not relevant,

It appears that the preliminary interview in the investigation stage can be used 10 gather evidence
relevant 1o the accusation stage, and there is no responsibility placed on the police officers interviewing
the child to show that they do not expect to be laying charges against the child at a later time. Where
there is reasonable suspicion of the need to make accusations later, the police officers are not required
o err on the side of having a suitable adult in attendance,

A IT-year old boy was questioned by police officers regarding the theft of stocks of new
clothimg from a small isolated airport an night.

He was not accompanied at this interview by a parent or approved substitute.

At the time, the police officers conducting the interview knew that the boy had driven with
another person to the rubbish dump next to the airpon on the night of the theft, and they had
found the same type of sand at the dump as occurred at the airport around the area where
the theft occurred. They had also established prior to the interview that the boy had the same
type of marked plastic bags at his home as were found filled with <and inside the empty clothes
cartons (1.e. substituting for the clothes which had been stolen.) Thus, before the interview,
the police officers investigating the cnime had considerable reason 1o suspect that the boy
might have been involved with the theft of the clothing.

The investigatar’s report on this complaint referred to the right of police officers 1o question
children unaccompanied by an appropriate adult during the fnrvestigation stage of their
detective work but not during the accusation stege when it appeared that some charges might
be laid against the interviewee. The investigator considered that the interview in this case
occurred when the case was only in its mvestigation stage, and therefore was in order.

The investigator also referred to the fact that since the imterview was not conducted in a police
station the protections of Section 81 (c) of the Child Welfare Act did not apply.

48. Failure To Act

It will be noted from the figures on Table 2 that a significant percentage of complaints against
police relate 1o a failure to take acion in relation to a particular matter, These cover a very broad
range of complaints, from allegations that police failed to issue a traffic infringement notice to an
erring motorist to far more serious matters. One major case is summarized below:

The compluint related 1o a serious assaull upen a prisoner at Long Bay Gaol by one or more
other prisoners. The assault occurred at 7.00 p.m. one evening in the shower Block of the
Metropolitan Beception Prison Hospital,

Police interviewed the victim in hospital on the night of the assault, and obtained an sccount
of what had happened. However, no further steps in the investigation were taken by police for
almost six weeks, It appeared that this was because an indusirial dispute was in progress at
the Gaol which made it impossible to remove the victim from the Gaol 1o Maroubra Police
Station for the purpose of obtaining from him a further and more detailed statement, In the
resull, the police investigation was not able 1o identify the offender, although an identification
paride wis held some six weeks after the assault occurred.

The Office took the view that the failure to proceed with the investigation for six weeks
amounted 1o wrong conduct, particularly in view of the fact that the prison is a contralled
environment, and swift action should have permitted police 1o definitely identify those
inmates who might have been in the shower block at the time.
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Although the prisoner could not be removed to the police station, there was nothing to prevent
police interviewing him at the gaol. Police considered that there were “no proper interviewing
facilities™ at the gaol, but lawvers and staff of this Office nevertheless must manage 10 use
such facilities as exist, In fact a separate investigation by this Office resulted i the Department
of Corrective Services acknowledging that the rssuing of orders to cover the removal of pris-
oners 1o police stations for such interviews was unfawful and the discontinuation of the practice
was ordered.

Even leaving this aside, there was nothing 1o stop pelice proceeding with an investigation on
the basis of the descriptions they obtained from the vicim on the night of the assault, Indeed,
the statement taken from him six weeks lauter did not add substantially to the description he
provided at the time.

The Commissioner of Police disagreed with the inding of this Office that the complaint was
sustained and therefore declined 1o admonish the responsible officer.®

49, Some Motable Investigations

The Internal Affairs Branch has shown itself to be capable of some very fine efforts in carrving
oul investigations info allegatrons of misconduct against police officers. Investigations officers in this
Office have noted some very skilfully planned and well executed investigations. It is not appropriate
to refer 1o case studies in this regard, since 1o do so might possibly be of assistance to those wishing 1o
wvord being found out by such Internal Alaies Branch methods in the future.

*{Case Mo, 41, Fan 11, Case Motes.)
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PART 1IN

CASE NOTES

Public authorities and Departments (see next index for issues raised in cases),

(a) Gereral

Case Numrber  Authprity

13
14
15
16
17
14
19

Chiropracters’ Registration Board

Corporate Affairs Commission i

Department of Environment and Flmrlmg
Forestry Commission of N.5.W,

Government Insurance Ofice

Health Commission of N.5.W.

Department of Lands ..

Depariment of Lands . . .
Local Government Examination Enmmlttf::
Department of Main Roads - :
Metropolitan Water Sewerage and Dmn.ag: erd
Department of Mineral Resources

Departmient of Motor Transport

Department of Motor Transport

N5 W, Medical Board :

State Pollution Control C‘nmmmun

State Rail Authority

State Rail Authority

Water Resources Commission

Index of issues raised in Case Motes

(a) Gemeral

Case Nemeher
I

2

[

S B -]

in
1
12
13
14

15

If
17
18
19

Allegations of discrimination umnu ﬂitﬂﬂpﬂltﬁ& b:r C‘hl.rupmc!urs
Registration Board, . Z

Problems :nmuntcn'd |:l:|- pl'lk‘lll: dctuﬂwrr in rtglitl:lmg a huslnl:ss
name.

Resumption nl' an hls:una: hulJu:lmg wuh prm:ndmgi to evict
tenants.

Road extended 1.h_mu5]'| fl:Id'HI mthc-ul c:r!'-'lmnmmta.l |m|:ral:t sludy

Allegation of restrictive trade practice in Government Insurance
c¢ combined insurance and loan.

Regional Office not notified of decision to waive nmhﬂlam Cosls
Land purchase in jeopardy despite success in a land l:a.llul.

Landowner with waterfront “*permissive wl.'upa.nt_'.' Fmtd with
unreasonable costs for removal of jetty. ..

Misunderstanding by Local Government E.r:amma:mn C::rmmuwt
owver exemptions in Engineering Certificate,

Car struck by road sign .

Excessive water accounts: checking and b1|l1|'|-.|; pmcedun:
Refusal of a mining lease

Discrimination against an interstate dn"-'l:r

Application for taxi licence followed h:.r mmilusm af drl"-rtf § and
motor cyclist’s licences.

Problems in registration of overseas lmnmi ducmrs due 1o d¢1a}'
in proclamation of Medical Practitioners (Amendment) Act,

Pollution of oyster beds 5
Paintings damaged in break-in at rmlt'-'n:.' smtmn pam:ls nﬂ'mr
Refunds on r:plmm:n‘l vearly train tickets .

Refusal to rml:lgmei: wbd:vmm of ha-!h:l.mg l'nr purpm: n-f "n'-’am
Ack. .. H

=

22% & 2433 I
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72
74
T4
76
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Index of issues raised in Case Notes— contimmed

(b} Coumeils—

Cate Nwnrber  Couneil

20
a1
1
7
24
25
2
27
28
e
30
Kl |

(b} Councilz—
Case Nunrher
20
21
22
23
24
25
26
27
8
29
30
3

Blug Mountains City Council s : T

Fairficld Municipal Council .. - . e .k
Ku-ring-gai Municipal Council ol i v "
Ku-ring-gai Munscipal Council =,

Neweastle City Couneil

Mewcastle City Coungil

Parramatta City Council - - i - e -
Ryde Municipal Council

Sydney County Council

Waverley Municipal Council

Wollongong City Counil i i i i i
Woollahra Municipal Council ;i i e . ¥

Homebuilder misled over connection date of sewer main . .
Meighbours” dispute referred 1o Community Justice Centre
Owner compensated for water damage from blocked draim

Drelay in provision of pedestrian secess through drainage reserve . .
Failure 1o take action 1o prevent flooding of property

Subdivision of land without owner's knowledge e e
Cosoperation 1o overcome unsanitary health harard

Timber deck threatened by restrictive covenant ., ;
Tenant asked 1o pay previous tenant's electricily account

Club rooms on beach front not available 1o public

Piping of a walercourse e i ik =

Refusal to refund building enquiry fee Py s

fc) Correciive Services

Case Nunther
iz

Report on day leave ..

Sentence calculation Mollowing l:he Burr case

Goulburn Gaol—Report on the Front Yards v o
Long Bay Gaol—assault by prisoner. . o o o oo
Ciralton Gaol—wronglul segregation order . . .
Long Bay Gaol—assault on prisoner with protection 5.La.tus

Central Indusinial P'mnu—s.:grtg.umn order .'a.m:l translfer 1o
Goulburn Gaol. P 5 v : i e

[d} Police Regularion {Allegarions of Miscordier) Aei—

Carse Nuher
KL
A
41

Assault by police ia ¥ ya £ .
Assault in carpark outside le::! i i i by b
Inaguon by police over assault ai Long Bay . - e

)
i)
)

Bl
85
6
L1
87
87
89

zZB333

85
B
86
&7
87
59

21

a7
e
16
17

V18

120
124
129
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Cazx Mo, 1
CHIROPRACTORS' REGISTRATION BOARD

Allegations of discriminalion againsd osteopails

Complaints were received Trom a number of people about the Board’s conduct. The complainis
took various forms but were related 1o four basic complaints (which were, 1o some extent. inter-
refated and overlapping), namely—

{a) The alleped Failure of the Board 1o imvestigate and assess exiting Osteoquthic courses
conducied by the Windsor College of Applied Osieopathy and the N.SW, College of
Dsteopathic and Matural Therapies for the purpose of prescription in terms of the Act,
before requiring graduates from such courses (o undertake an examination for the purpose
of regstration;

(b} Alleged discriminatory treatment of Osteopathic Colleges by the Board in this regard, as
compared to the treatment afforded Chiropractic Colleges;

{c) Alleged unreasonably high standard of the examination arranged by the Board for the
purpose of registering Osteopatha;  and
(d} Alleged improper and unlawlul levving of examination fees by the Board.

The report deale with each of the complainis separately.

The investigation was conducted both in writing and by personal visit to the Board's Office as
well as discussions with the Chaieman of the Boasd by the Principal Investigation Officer who deals
with the matter in this Office. OF significance was the fact that the Board lacked representation from
the “pure™ Osteopathy ranks in its composition, all of its “profession™ representatives being either
Chiropractors or Chiropraciors who were also registered as Osteopaths.

As a result of the investigation. and afler considering comments made by the Chairman of the
Board, the Board's conduct. in respect of each of the four basic complaints was found to be wrong in
terms of the Ombudsman Awct in that the Board—

i@} {id failed 1o take proper steps as early as was consistent with its responsibility under the
Chiropractic Act, 1978, to evaluate for El‘cﬁl:rlpl:u:rrl OF Feclion as approvied courses
those courses in Osteopathy conduected by the aforemennoned Osteopathic Collepes;

(1i) failed to evaluate in a manner rensonably consistent with its statulory responsibilities
the course in Chiropractie comducted by the Sydney College of Chiropractic Lad

before recommending that such course be prescribed under the Act in Aucgust 1979,
even though the sn%:mqutnl assessment of Osteopathic course standards, a1 the

Board's express direction, was inflexibly tied to the “standard™ of the Sydney Collepe
Chiropractic Sourse.

(iiiy fasbed 10 conduct its evaluation of Csfeopathic courses in such a way as 10 identily to
the Colleges concerned with these courses areas which were in need of upgrading in
order to achieve the standard seen by the Board as essential to enable prescription Lo
be recommended.

iiv) fmiled 1o expeditiously inform the Osteopathic Colleges that their courses, having been
assesaed, would not be recommended for prescription under the Act.

(b} dealt with the Windsor College of Applied Osteopathy and the N.5.W. College of Osteo-
pathic and Natural Therapics in an unfair, unreasonable and discriminatory way;

{c) in setting the examination for registration purposes. failed 1o allow for the possibility that
SOMTHE & ents of the Osteopathic courses undertaken by candidates would meet its requined
standards and, in particular, failed to make satislactory provision For thoss candidates who
were in practice and not current course participants, and sech conduct was unlpir and
upreasonable; and

{d) failed to sec that a regulation, in respect of the payment of examination fees, was made
after having resolved that such regulation be made.

The mest significant result of the Board's conduct was that graduates from the two Osteopathic
Colleges who completed their courses too late to take advantage of the “grandfather™ registration
proviseons of the Chiropractse Act, IQ'J'H,_ 'b_ul n:tgl:.' erough 3] have _I:H::n u:_nga@_:u:l in Osteopathic
practice for some time, were placed a1 a distinct disadvantage in securing regisiration.

The report identified 1hose faciors which were believed 1o have contributed o the Board's
wrong conduct in the matter and, in order to mitigate the consequences of such conduct, the following

recommendations werg masde:

{a} That—

(1) the Board take immediate action, as soon os possible and no later than 1983, to ensure
the provision of a bridging course of appropriate content and duration to afford those
Osteopathic graduates concerned a reasonable opporiunity to anain the knowledge
they require and to otherwise eyuip them to attempt the Board's examination for

registration; and
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tinp pending the availability of such a bridging course, the Board ensures that those Osico-
pathic graduates who have not yet gained registration but who have been and are
presently engaged in the practice of Osteopathy be given all practicable and positive
assistance possible to otherwise enable them to attempt the present registration
CXAMInATION,
ibh That the new Board, when constituted, contamn appropriate representation from the ranks
of the “pure” Osicopaihic profession,
) That the Board take immediane action to regularise and remove the uncertainty which
surrounded its practice of charging examination fees by arranging for an appropriate
regulation or for appropriate regulations, as the case may be, 1o be made.

The Minister for Health was given a copy of the report before its publication and was asked
whetler he wished to consult in terms of Section 25 of the Ombudsman Agt, He did not wish to consult
with me but advised in the following terms!

"I have been similarly concerned about the actions of the Chiropriitors” Regestration Board
and have been considering all options available to me as Minister for Health since the former
Board completed its terms of office on 315t March 1982

The major arca of concern (o me related o represemtation on the Board by practising
ostecpiths and the manner in which the interests of osteopaths were handled gencrally by
the Board.

To overcome this situation I advise that a new Chiropractors” Registration Board was
appointed by the Governor-in-Council for a term of 12 months concluding on 1%%h July,
1953, This Board includes for the first time a practising osteopath in the person of Mr AL K.
Ross, who was nominated to me by the Aostralian Matural Therapasts” Association, Aflached
for vour information are details of the new Board appoiniments.

In respect of the other issues you have raised, | advise that | will be writing to the Chairman
of the new Board 1o request that immediate action be taken by the Board 1o ensure that every
step is taken to have a bnidging course for osteopaths provided by an appropriate educational
body. The Board will be asked to liaise with organisations such as the Higher Education
Board and the Osicopathic Colleges in this regard. The bridging course should be a one-off
event 1o énable prachising osfeopaths who have nof. or cannot, attain regestration, o be
given one chanece to achieve the necessary standard regquired 1o sit for the Board's examinas
tion, 1 will request the Board o widely publicise within the ostcopathic profession the
matter of a bridging course,

In addition, | will request the Board to submit proposed amendments to the Chiropractic
Act, 1978, as | intend 1o give consideration 1o any amendments which might be appropriate
in the light of the contems of vour Report.”

The Ombudsman's report was made fnal on [th Avgust, 1982 and the Board was asked (o lei
mie know, within three months, of the action 1aken in respect of the recommendations made. The
extent of compliance by the Board with the recommendations will be monitored

Case Mo, 2
CORPORATE AFFAIRS COMMISSION

Decision 0 Change Business MName

The complainant operated a business engaged in armed escort and security and private detective
work,

A application was made to the Corporate Affairs Commission for registration of the firm's
name under the Business Mames Act, 1962 for @ name which included the word “Detective™, A
certificate was issued by the Commission granting registration of the name for which application was
male.

However, on applying for renewal of his pistol licence, which was essential 1o the business, the
complainant was ad'-'ixni{ by the licensing officer that the licence would not be granted unless the
regisiered business name wis changed, The licenung officer drew attention to the provisions of section
17 4i) of the Police Regulation Act, B9 This section provides where relevant. that it is an offence
(subject to an exception which did not apply in this case) lor:

“any person who, nog being a member of the police foree.— . . .
ik Tor the purposes of of in connacton with any business, occupation or employment—
(i} assumes or wses the designation of delective or privite detective, or any other
designation which includes the word “detective , . . ©

The complaingm had spent a considerable sum on stationery, advertising, ete., based on the
Corporate Affairs Commission registration of the oniginal name,

He then applwed 1o change the business name by omiming the word “Detective”™ and substituting
“Investigation” but the Commission rejected this request on the grounds of hikely confusion with
another business name. In this instance the names of each firm comprised three words and only the
first word was similar in each case and was a word of ordinary usape.
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When this matter was tuken up with the Commission, the Chairman advised that the name,
which included the word ©Detective’™ was inadvertently registered

“having regard to the inclusion, in the name, of the word " Detective”, the use of which is
rohibited under section 17 of the Police Regulation Act, 1899-1935. As a result of this
madvertent registration, it s necessary that the name be cancelled. Any claim for compen-
sation by arising from the cancellation of the name will be considered upon
receipt of an itemised account accompanied by evidence of expenditure in relation to the
necessity 1o change his business name.”

The Chairman went on to say that although the proposed new name was refused on the basis
of the likelihood of confusion with an existing regisiered business name, he had reconsidered the
matter and approved such name and that a certificate of regisiration had been issued.

As the matter was resalved, the investigation was concluded.

Cast Mo, 3
DEPARTMENT OF ENVIRONMENT AND PLANNING
Resumption of a historic bailding

The former Ombudsman reccived a complaint in February, 1978 concerning the proposed
resumption of Rouse Hill House, located st Blacktown, Sydney.

At the time of the complaint the house was owned by the complainants and a relative as tenants
in commen, and both parties were living in separate parts of the house,

One month after the date of receipt of the complaint, the then Minister for Environment and
Flanning gave notification of the resumption of Rouse Hill House and the land on which it was erected.

The former Ombadsman carried out an investigation of certain ﬂam:h::ns surrounding the
making of the Order for Resumption, and, prior 1o the date of the notification of resumption, he
made o finding that the recommendation by the former Environmental and Flanning Commission
(that the house be resumed) could not be found 1o be wrong conduct within the meaning of the
Ombudsman Act, In what he described as an “interim report” the former Ombudsman noted that
“the Commission has no desire 1o dispose the preseat owners and would endeavour o allow the
GCCUpancy 1o continue . . 7

Approsimately 14 vears after the notification of resumption, the original complainants made a
further complaint to the effect that their relative (who had shared ownership of the building as wnant
in common) had sold his interest in the property, house and furniture to the Department on the basis

uF an agreement that he would have control and use of the whole of the property for the rest of his
lifetime,

The former Ombudsman commenced to investigate this complaint, but did not make anv
decision on the subject matter of the complaint prior to his retirement. The investigation was continued
as to whether the agreements and the assurances proffersd by the Commission to the complainant’s
relative constituted *“wrong conduct™ under the provisions of the Ombudsman Act.

 The main assurance in question (given by the then Chiel Administrative Officer of the Com-
mission) was in the following terms;

“I am now able 1o give you an assurance that you and vour wife would be allowed to
continee during your lifetimes, 10 live at Rouse Hill House, if the building was purchased
or resumed by the Commission, and that mo other persov world be allowed fo five in the
howse without your agreement , . "

{emphasis added)

After careful consideration of all the information available, and interviewing the relevant
officers involved, it was obvious that a number of alternatives had been open 1w the Commission in
the circumstances. One would have been o acquire the house by resumption without any arrngements
with the parties for continued occupancy or otherwise. Ancther alternative woubld have been to
negotiate or attempt 10 negotiaie an agreement with continuing accommadation rights acceptable to
both sides of the family. The problem about the eventual apreement that was reached (and the
mssurances it was based on) was that it represented the wishes of one party only, The other party

(including the complainantsh were at that stage entirely unaware of the arrangements that had been
made.

Motwithstianding the advice that was apparently given to the former Ombudsman that ** . . .
the Commissicn has no desire to disposition the present owners and would endeavour 1o allow the
occupancy to continue . . .7, the Depanment of Planning and Environment (as successed to ihe
Commission} decided to terminate the occupancy of the complainams. More recently, upon their
reflusal to vacate, a Notice to Quit was issued.

The former Ombudsmin’s views on this matter were apparently also influenced by advice
recorded as given 1o him by a Manisterial staff member within a few days of the resumption as follows:

“The Minister and the Commission has ne desire 1o dispossess the . . . (complainants) . . .
froom their occupancy of the cottage™.



65

In a final report 1o the Minister, the Department of Environment and Planning, and the
complainants (under the terms of section 26 of the Ombudsman Act) it was concluded that the
agreement made by the Commission in the terms that ™ _ . . po ather person would be allowed to
live in the house without your agreement . . . was an unreasonable one, made without reference fo.
or discussion of the proposed terms with, the complainant’s side of the family. The Commission’s
conduct in approving this agreement was therefore found to be unreasonable and thus “wrong™
within the meaning of section 5 (2 of the Ombudsman Act

It was acknowledged in the final report that this opinion was based on the view that the problem
stemmed from an error of judgment, rather than misconduct in the normal sense of the word.,

In the final report it was recommended that the complainants should be allowed 1o remain in
that part of the premises which they occupied, until the deaths of their relative and his wile (who
occupied the other part of the premises) of their earlier vacation of the premises. Thereafier all
occupancy should be brought 1o an end and the matter reviewed in the light of what the then relevant
authority belicves 1o be the public interest,

Mo steps have been 1aken in consequence of the final report under section 26 referred 1o aboves
and in Fact the Department has now commenced proceedings in the Supreme Courtl to eviel the
complainants from Rouse Hill House. The complainants have indicated that they intend to contest
this matter in the courts. The matter has not yel proceeded to a hearing.

There s concern that the Department and the Minsster have seen fil 1o ignore the recom-
mendations made in the final report referred to above and are continuing to 1ake action to evict the
complainants from the subject premises, while at the same time, the complainants’ relative and his
wife have been allowed to reman in eccupation indefinitely.

Case Mo, 4
FORESTRY COMMISSION
Road extended through Torest without environmenial impact siudy

Very soon after taking (Mfice an [ Tih June, 1981, the Ombudsman had his atteniion deawn 1o a
complaint made some time before that date alleging that the New South Wales Forestry Commission
was disregarding the principles and procedures for Environmental Impact Assessment adopred by the
Government and detailed in Environmental Standard E1-4, published in 1974,

It was noted that a grean deal of work and effort had been put into the matter bui that na
decision had been made. It was also clear that in the meantime the above nonestatutory principles and
procedures had been replaced by the provisions of sections 112 and 113 of the Environmental Planning
and Assessment Act, which came into force on the st September, 980

In the circumstances the investigation of the imual complaint was discontinued, It was decided
in consultation with the complainant to investigate the following specific conduct of the Commission :

{1) Whether there has been unreasonable delay in preparing the Environmental Impact
51al:EImt known as “Proposed Rain Forest Logging Operations in the Hastings
alchment™.

{2) Whether the Commission™s then current proposals and submissions 10 the Minister
relating to the extension of North Plateau Road (Tigra Road) in the LUpper Hastings

Valley and proposed associated logging constituted wrong conduct under the Ombuds-
mian Act,

The principal basis upon which the question of wrong conduct arose was that it could be
contended that the Commission’s submissions to the Minister were made on the basis that the Com-
mission could lawfully proceed with its road works and logging prior 1o the completion of the pro-
cedures relating 1o Environmental Impact Statements contained in Part ¥V of the Enviranmental
Planning and Assessment Act, 1979,

The complainant on the one hand had been concerned that the Commission had underiaken
the preparation of an Environmental Impact Statement encompassing proposed activities over such
#n extensive arga that its completion in respect of specific locales of special and immedinte concern
would be unduly delayed. It was further contended that the Commission was procesding towards
the construction of roads to facilitate the extraction of rain forest Bmbers within those locales prioe
to the completion of the Envirenmental Impact Statement procedures which the complainamt argieed
Wias 8 ReCESSAry pre-réquisite 1o such activities imposed by the legislation,

The Commission, for its part, had argued that the road construction and logging sctivities in
question were an integral feature of a continuing programme of Forest Management approved before
the commencement of the legislation on the 1st Seplember, 1980, and so were excluded from its
requirements. The Environmental Impact Statement covering those activities was being prepared not
as a statutory obligation but as a result of an earlier decision 1o prepare <ix representative statements
covering the Commission's activities,

Briefty, section 112 of the Environmental Planning and Assessment Act, 1979, provides that o
determining authority shall aot make & inal decision 1o undertake or approve of the underia kimg af am
petivity that is likely to significantly affect the environment unless the stipulated procedures have
been completed.

I69TIK-5
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The Commission is a determining authority n lerms of the Act and there was comman
recognition that the proposed aclivities were of a nature intended 10 be goverced by the Act from its
commencement. The Commission also agreed that the cecond of the two issues under investigation,
whilst specific in its terms. involved an issue of general importance which could well affect other

proposed operations.

Om the question of delay, the ahovementioned decision which encompassed the preparation of
an Environmental lmpact Statement in respect of the Commission’s Rain forest logging in the Hastings
Valley arca was taken in July 1979, The Commission thereupon appointed its first Environmental
Policy COiicer in August of thal year. This Offficer was responsible for the preparation of all <ix of the
proposed Environmental Impact Statements. Mo other stafl was appointed until early 1980, bul at
the time of my investigation the later pan of 1951, the Environmental Policy Officer had secured a
supporting staff of three Foresters and a Clerk despate seneral s1afl restrictions then curreni throughout
the State Public Service.

Between October, 1979 and June 1980 the Environmental Policy Officer was engaged full-time
in the Terania Creek Inguiry, except for involvement also in the Washpool issue which required her
attention at that time. Mevertheless, prelimnary work [or the Lipper Hastings study had been

completed by February 1951 and in April 1981 the Commission approved an outling operalion
giving an indication of the extent and methods of lopging proposed.

| am satisfied from my investigation that between April. 19%1 and the sending of the final
Environmental Impact Statement to the printer in the first week of August, 1981 the responsible
Officers worked under a strong sense of urgency in completing the report. Whilst there had becn some
delay, | concluded that the cconamic realities under which a Goverament Depariment operales has
1o be faken into account and that the delay had been neither deliberate nor such as 1o constitute

unreasonable conduct under the Ombudsman Act.

Turning now 1o the Commission’s conduct in respect of the extension of North Plateau Road
known as Tigra Road in the Upper Hastings Valley and the proposed associated logging, I approached
this issue, as | have indicated above, by focusing on the ?ur:uiun af whether submissions made (o the
sinister following the introduction of Section 112(1) 0 the Environmental Planning and Assessment
Act were reasonable in their unstated. underlying, assumption that the decisions recommended could
legally be taken.

In particular, the issue was in my opinion brought 1o a head in a submission placed before the
Minister in May. 1981 seeking his approval 1o the expenditare of funds on the Tigra Road. Thas was
approved subject 1o further Ministerial approval being obtained for the commencement of the works.
The latter approval was awaited a1 the time of my investigation but was expected before publication
of the Environmental Impact S1atement, and | was informed that it was the Commission’s wish and
intention 1o proceed with the construction of the road and associated logging of the rain forest in
any event, that is, icrespective of the progress and examination of the Statement.

The Commission was acting on the assumption that decisions twken in 1978, within a Manage-
ment Plan for the Siate Forest in the Wauchope area, including Mt Boss State Forest in the Upper
Hastings Valley, constituted final decisions and that these were therefore excluded from the operation of
section 112 {17 of the Environmental Planning and Asscssment At

In paragraph 2.5.1 of the Wauchope Management Plan it is provided that:

“Road construction should be restricted 0 that necessary o supply the sawing yield. As a
guide only the following roads shall be investigated and, on the basis of investigahion,
chall be constructed as required to meet sawlog quotas . .

Plateau Road is one of the roads nominated, but i my view the reference to Plateau Road in
the Management Plan does not apply to what is now known as Tigra Road although i1 was ichentificd
inits carlier stages as an extension of Platcaw Road. In any event, 11 will be noted that even in regard
to the named roads, the Plan merely provides that “the following roads shall be inwvestigated ™,

Prioe 1o the completion of the Wauchope Management Plan the Commission had in June,
197% abtained Ministerial approval to the construction of Stage | of Plateau Road which covered a
distance of 3.8 km.

Following upon my imvestigation of the facts | prepared a draft report in which I indicated,
amongst other thing . that in iy view the proposed construction of Tigra Road prior to the completion
of the procedures required by the Environmental Planning and Assessment Act raised serious questions
of possible illegality and that the Commission had acted wrongly, in terms af the Ombudsman Act, i
not discussing this problem in making s submission for the Minister's approval,

In response, the Commission argued thut the Minister had. indeed, been well aware of the
legal issue and this had brought about referral of the proposed eonstruction of the Tigra Road to the
Minister for Environment and Planning for his concurrence. The Commission contended that in
view of this the absence of specific reference to the question of legality in the May, 1981 submission
could not be seen as wrong conduct,

The Commission also furnished me with copy of an Opinion obtained from Counsel which
concluded that the 1978 Ministerial approval of the construction of North Plateau Road Stage |
constituted a final decision which also encompissed the construction of Tigra Road, and 30 placed it
outside the operation of the Environmental Planning and Assessment Act.
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It appeared to me, however, that that Opinion did not deal with some difficulties in the way of
treating the decision of 8th June, 1978, as the relevant final decision. In my view, such a question
would have 1o be determined in the light of fagts such as that over three years had then passed; that
changes had been made to the proposed road networks as indicated in fnter documents: that the
approval itsell was expressed to be approval of stage 1 of Plateau Road: that in the subsequent period
consideration of alternatives had been actively pursued; and that even at the time at which the Opinion
had been obtained approval 1o stan construction was stated (o be dependent upon the concaiirrence of
the Minister for Environment and Planning.

- Quite apart from this, the Commission had, of course, conceded that the possibility of contra-
vention of the Environmental Planning and Assessment Act had been recognized. Although the
Comnussion had argued, ineffect, that it was unnecsssary 1o draw attention (o an issue of which the
Minister was unknown to be already aware, | remained of the view expressed in my drafi report, that
the Commission had acted wrosigly in this omission, in terms of the Ombudsman Aci.

I do not suggesi, of course, that there was any deliberate attempt to deceive the Minister.
Howewver, It happens from time to time that by reason of sickness or temporary absence decisions have
to be made by Acting Ministers and there was nothing in the Commission’s submission of May 1951
to draw antention to the very real difficulty involved in proceeding as proposed before completion of
Environmental Impact Statement procedures. Nor was there adequate legal advice available to justify
proceeding with construction of the road in advance of the completion of those procedures,

However, although | made a final report to that effect under section 26 of the Ombudsman Act,
I did not make any specific recommendations. Consultation with the Minister pursuant 1o section 25
satisfied me thay the Commission had become fully aware of the legal difficulties provided by Section
112 of the Environmental Planning and Assessment Act in the subject issue, znd the Minister informed
me that an Opinion was being obtained from Counsel on the difficulties involved.

It remained open, of course, 10 the complainant organization to test the matter in the Court il
the construction of Tigra Road and the proposed associated logging were to be embarked upon prior
to the completion of the procedures laid down by the Environmental Planning and Assesament Act.
The complainani has commenced proceedings in the Land and Environment Court for an injunction
against construction of Tigra Road,

Casp No. 5
GOVERNMENT INSURANCE OFFICE
Allegation of restrictive trade practice

It was complained that the tying of home insurance policies to home loans by the Government
Insurance Office was a restrictive trade practice and that this was unizar,

The Government Insurance Office admitted that the package which was obtaned did combine
insurance and lean. I added that i would not 1ake advaniage of excepion from the provisions of the
Trade Practices Act 1o impose on borrowers conditions that could operate to ther disadvantage or
place the Government Insurance Office in an unfair competitive position with other insurance com-
panies. The packaging of home loans, it was said. provides addivional security for borrowers, and (o
an extent, mitigales the commercially unsatisfactory aspects for an insurance company of the provision
of housing finance. It enables the Odffice, it was said, to undertake a socially constructive role which
might not otherwise be possible, or at least on such a substantial scale.

The full reasons given by the Government Insurance Office were provided 1o the complainant
who was willing 1o acoept them and commented that if he had been so advised he would not have felt
the need o come 1o the Ombudiman, The enguiry discontinued on that note.

Cast Mo, &
HEALTH COMMISSION OF M5W, (N5W, AMBULANCE SERVICE)
Regional Office mot notified of decision to waive ambulance cisils

In July 1951, | referred to the Chairman of the Health Commission a complaint made to me by
a young woman who considered that, dwe te the circumstances present ot the time, L reguirement that
she pay for ambulance transporiation from Bega 1o Pambala was unfuir and unresonable,

On 17th August, 1981, the Chairman wrote 1o me and, amongst other things, indicated thast
approval had been granted for the full amount of the charges raised ($242) 1o be waived. Subsequently,
I discontinued my enguiries on the basis that the matter raised by the complainant had been satisfig-
tonly resolved,

On Tih January, 1982, the complaimant wrote to this Office again enclosing o copy of & letter
she had received from the South Eastern Region Office of the Ambulance Service. The letter was a
demand For the payment of 3202 2l cutstanding on the original account and threatening legal action.
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Ome of my officers made preliminary enguirics with the South Eastern Region Ambulance
Office at Goulburn and was disturbed 1o learn that the Regional Office had not been informed of the
approval given 1o waive the charges levied in respect of the complainant’s transportation by ambulance
and that, in fact, payment of the account had been pursued in the intervening period. Of course, my
uﬂlﬂg informed the Regional Office of the situation and was assured that appropriate action would
be token,

The matter was taken up with the Chairman on the basis that the complainant’s further letter
was regarded as a further complaint that the Health Commission had failed to give effect 1o the decision
to waive the charges in her case, with the result that she had been threatened with legal proceedings.
The Chairman was particularly asked why the South Eastern Regional Office of the Ambulance Service,
apparently, had not been informed of the decision 1o waive the charges.

The Chairman subsequently reported that, unfortunately, the complainant’s papers had been
filed inadvertently and appropriate action 1o notify the Regional Officer had not been taken. However,
he had made arrangements for the amount already paid by the complainant 1o be refunded to her and
he had Forwarded her a leter of apology.

I discontinued my enquiries on the basis that the mater had been resolved and | was pleased to
receive this letter from the complainant:

“ wish to thank you very much for your time and effort with the Ambulance People. Every-
thing now has been settled and 1 received the cheque some three weeks ago.

Once again | would like to thank you for your time and for getting on with the problem so
quickly. | did receive a letter of apology from the Ambulance People.”

Cast Mo, 7

DEPARTMENT OF LANDS
Land purchase in jeopardy

The complainanis entered a ballot for a home site at Menai conducted by the Department of
Lands on 19h March, 1981, They paid a 51,500 entitlenent Tor this and were fortunate enough to be
allocated a kot in the ballot.

O 6th April, 1981, the Department notified them of their allocation and that the conditions
were 30 days 1o exchange contracts and 60 days 1o settlement,

The complainants were at that stage in the process of selling their existing home and sought an
extension of the exchange date <o that a simultaneous exchange would be possible.

The Department of Lands granted this extension to 3ist May, 1981,

Om 28th May, the complainants contacted the Department and advised that they were
waiting for the cheque they received as part deposit on their property to be cleared through a Western
Aus.trﬁiun Bank. The complainants and their solicitor further advised the Depariment of Lands that
they would exchange contracts as soon us the cheque was cleared.

Unfortunately the Telecom dispute was in evidence at the time and the clearing of the cheque
was delayed. The complainants’ solicitor, however, was in close contact with the Department during
this period and was assured that everything was alright.

On 1Tth June, 1981, the complainant’s solicitor sent a cheque and a letter 10 the Depariment of
Lands for which they issued a receipt on 23rd June, 1981, and informed him that the contracts would
be sent 10 him within the following few days. The contracts in turn were forwarded to the Depariment.

O 3k June, 1981, however, the complainants received an undated kener from the Department
stating “it is noted that no arrengements have been made for exchange of Contracts. Accordingly
your reservation of the subject property has been cancelled™ and enclosing a refund cheque of $1.300.
The cheque was datesf 24th June, 1981,

When the Department was contacted by the complainants, they were informed that another
deposit had been taken that day {30th June, 1981). When they visited the Department the following day,
they were told that the property was relisted for sale on 1Tth June.

The complainants were not notified of this, and as pre'-i::-uii'_-.' noted, the Depaniment had
accepted their money and issued a receipt some time after this, on 23rd June, 1981,

Understandably, the complainants were heartbroken at that stage having outlaid considerable
finance to have o builder draw up plans and a bullding contract,

It was at this stage that they sought the assistance of this Office.

After notifying the Department of Lands of the complainl and seeking comments Trom the
Under Secretary, the complainants wrote again to me 10 say that the matter had been resolved and

that they were rightfully granted ownership of the land and thanking me for my assistance on the
matter.

The Under Secretary for Lands and Registrar-General shortly after notified me that the mater
had been refierred to the Crown Solicitor and as a consequence of the advice received, the sale 10 my
complainants was allowed 1o proceed.
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Cast Mo, B
DEPFARTMENT OF LANDS

Unrensonable cosis for removal of jetty

The complaint was against the Lands Department’s requirement for a 33,000 guaraniec on a
river frontage permissive occupancy, the fgure being both very high compared o neighbours’ and
unexplained. The Department claimed that $3,000 was a fair estimate of the cost of removal of the
structures proposed 1o be erected or present on the property. these being a jenty, a landing. a ramp and
acoess, Monetheless they reduced the amount immediately o 52,000, The complainant preduced
guotations for removal of a jetty and these were of the order of 5400.

“An enquiry o the Department of cther deposits revealed none over 3500, To determine what
the Depariment had in mund an inspection took place on 315t October, 1980, This revealed
that the removal of an enrth ramp (nat installed by you) was contermpliated. The Department
was formally advised by the Ombudsman that there was Vinsufficient justification for the
size of the deposit™ and that he therefore had grounds for adverse comment.™

The previous Ombudsman considered a further submission from the Department and sad that
unless the deposit was reduced 1o the cost of structures which the complainant was going Lo erect, he
would report the matter, under Section 26 of the Ombudsman Act, to the Minister, The Department
replied that a security deposit for the ramp and access would be deleted from the permissive occupancy.
When asked whit deposit would be required, they said they had deleted the requirement for a deposit.
It wis asked whether there was no deposit for the jetty and after three months it was ascertained that
S600 would be required for a landing and a jetty, further correspondence eliciting that the extra 5200
was for the landing. It was pointed out to the Department that as the cost of removing what the com-

lainant proposed to erect was S400, in accordance with the Ombudsman’s earlier view, that should
the figure, The Diepartment then agreed to that, 20 months after the initial complaint.

Cuase Mo, 9
LOCAL GOVERNMENT EXAMINATION COMMITTEE
Misunderstanding over exemptions in Engineering Certificate

Mr B, wrote to the Ombudsman as a last resort regarding the Failure of the Local Goavernment
Examination Commitiee to granmt him exemptions under Orddinance 4 of the Local Government Act
for the Local Government Engineering Certificate,

Mr B. had been advised he was accepted as a candidate for the Examination for Cernificate as
Engineer (Civil} under the Local Government Act, 1919, but also that “the Local Gaovernment
Engineering Examination Committee does not grant exemptions to graduates of the Bachelor of
Engineering (Civil) or the Masters Degree (Civilp from the University of Wollongong, and therefore
(o complete the examination requirements for the issue of a Certificate, you will need 1o pass all subjects
of the Committes's examination”.

Mr B. felt this decision 1o be most unfair as two of his workmates who had sat for the examinat-
ion in 1979 had been granted exemptions. He did not sit Tor the examination in 1979 although eligible,
as he had wished to complete Turther studies, namely & Masters Degree and a graduate course at the
Liniversity of Mew South Wales,

Mr B. adwvised the Committes that he had obtained his Bachelor of Enginesring (Civil} prior 1o
1979, the date he believed exemplions 1o have ceased. The Committee. although now in receipt of this
information, again decided not 1o grant Mr B. any exemptions and did not supply a reason.

Following receipt of Mr B.'s complaint | requested the Local Government Engincering Examin-
ation Committes o consider the matter and comment on k.

Afler some time the Secretary replied :

“The Local Government Engincering Examination Committee has reconsidered Mr B.'s
application for exemptions from its examination and believes that there has been a misunder-
standing concerning the granting of exemplions in this instance.”

Apparently the University of Waollongong was informed on 23rd December, 1981, that if a degree
in engineering was gained alter 1978, it would not be recognized for exemption purposes. The Commitiee
noded that Mr B. had completed the degree course in 1977 In the circumsiances, it was decided 1o
grant him exemptions in all sul:uj::;l:s of the above examination, excepd for the subpect "“Powers and
Dugies of a Municipal Engineer™,

Mr B, wrote and thanked me and adwised thai he would proceed to sit for the May 983
examination. In view of the sansfactory resolution of Mr B.s complaint | discontinued my enguiries.
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Casg Mo, 10

DEFARTMENT OF MAIN ROADS
Car strock by road sign

The Department of Main Roads denied liability for damage done to the complainant’s car
when 4 pipe stanchion, indicating parking times, fell on 11, having previously been damaged by persons
unknown. The Department expressed the view that it could not be held liable in any circumstances
where the stanchion had been properly constructed and placed into the footpath and had been sub-
sequently damaged by persons other than the Depariment’s employess. The Department drew attention
to relevant ¢ase law:

In the case of Subiaco Municipal Council v. Walmsley (1930) 32 WALR 49 the Council was
authorized to erect seats in public places or streets and erected a seat in a proper and secure
manner and the seat was moved by some unauthorized person thereby becoming a danger
along the footpath. It was held that the real cause of the accident was the mischievous inter-
ference of some third party and that the defendant Council could not have anticipated that
some unauthorized person would be likely to move the seal into a dangerous position and
therefore, the defendant Council was not negligent.

It was concluded that the denial of lability in this case was not wrong in terms of the
Ombudsman Act.

Case Mo, 11
METROPOLITAN WATER SEWERAGE AND DRAINAGE BOARD
Excess water accounts: checking and billing procedures

Mr L., the Secretary of a strata unit development in the inner city, complained about excess
waler accounts issued to the Bady Corporate with which he disagreed and the fact that the sale of one
ol the units was being held up while the claim for excess water was dealt with, Mr C. had previously
been in to sec the Board and subsequently wrote to it. Afier waiting four months he wrote to this
Office. An immediate clarification of the position was sought and when this was received, it appearcd
that there were @ number of matters requining action. The investigation brought about a resolution of
the claim for excess water in respect of the strata unit development and cleared the problem that was
holding up the sale of the unit but it showed that there were a number of problems associated with the
preparation of accounts for the development and it appeared that such problems may be affecting a
large number of other accounts that had been issued by the Board.

Further enquiries were made in relation to these matters and it emerged that a number of errors
hod occurred in the preparation of Mr C.%s aceounts. These included a misreading of the water meter
on two occasions, a misrecording of the meter readings, the issuance of accounts 1o an incorrect
address, and a failure to follow up the accounts. Although the accounts, as msued, were subse-
quently shown to be wrong, the Board had in my view taken insufficient action 1o collect the accounts
which raised the question of whether sufficient action was being taken by the Board to collect other
xccounts which were correctly issued.

Further problems emerged in relation to the action taken by the Board to deal with the
queries and complaints made direct to the Board. There seemed 1o have been considerable delay and
some confusion on the Board's part in dealing with the problem and this raised the question of whether
the Board's procedures for dealing with complainis were satisfactory in their design and whether they
were operiating effectively,

The investigation procecded and upen consideration of all the material provided by the Board,
| came to the view that further action was required. My report was sent to the Hon, D. P, Landa, LLH,
M.L.C., Minister for Energy and Water Resources, with the Following recommendations:

(@} That the Board proceed with its intention to show on the rate notices for the
financial vear commencing st July, 1982, the allowance of water for ressdential propertics
which may be consumed before a water consumption account becomes payable.

(b} That the Board proceed, as indicated by the President, to change the farmat of its water
CONSUMpPlIoN accounis 5o as to improve both the desisn of the account and the
information contained therein,

{c} That the Board. as indicated by the President, now move 1o investigate the procedures,
svatems and controls in respect of the calculation of accounts, the issue of those accounts
and their collection.

{d) That the Board now move to examine the procedures, systems and controls for queries
and complaints from consumers and the correspondence associated therewith.

(e) That & report on such investigation be provided to the Minister and 1o the Ombudsman
within three months.

The Minister informed me that the President of the Board was acting on the recommendations.
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Case No, 12
DEPARTMENT OF MINERAL RESOURCES
Refusal of a mining leass

This case centred on the refusal of a mining lease 1o the complainant. referred to here as Mr V.
Although the Ombudsman made a finding of wrong conduct by the Department of Mineral Resources,
because of the delay and mistaken instructions invalved in the case, there was no way of rectifying the
situation to Mr V.'s satisfaction. By the time the investigation was over, another company had ex-
ploration rights for the land sought by Mre V.

Mr V. first complained 1o the former Ombudsman, Mr Smithers, in Movember, 1980, Mr
Smithers stated in January 1931 that the complaint could not be sustained. He reached this decision
after receiving a report from the Department of Mineral Resources that Mr ¥ had breached the Mining
Act, 1971 by placing a datwm post 128 metres north of its correct position.

Mr V. provided additional information in February 1981 that prompied Mr Smithers (o re-open
his investigation. Mr Smithers retired before the investigation was completed.

The case proved 1o be more complex than the original complaint suggested. Several misunder-
standings had occurred, perhaps not surprisingly in view of this chronelogy of events:

st January, 1980 The application was referred to Armidale for o mark-out,

10eh March, 1980 First mark-out—attended by Mr V. the land owner, and a Mining
Owcupations Officer. At the mark-out 1 was discovered Mr ¥V.'s
datum post was 128 metres north of its correct position, and thus in
breach of the Mining Act. The application had 10 be refused because

of this,

a1 March, 1980 Refusal reported internally by Mining Occupations Officer,

Ind July, 1950 A drafisman in the Armidale Office, apparantly unaware of the
Mining Oocupations Officer’s report, referred the application for a
it r k-t

2nd August, 1980 A second mark-out occurred, giving Mr V., the impression that by
relocating the datum-post he was meeting all requirements,

Mih October, 1980 Mr V¥, was informed of the proposed refusal of his application. Soon
after this he complained 10 the Ombuedsman, claiming he had re-
located the datumspost as required by the Depariment.

Z4th December, 1980 Company “X™ applied for an exploration licence for an area that
included the site for which Mr V. had applied lor a Mining leage,

Ist April, 98] In response 1o guesthion from the Ombudsman, the Mining Oecupat-

ions Office wrote a report conceding that on the second (unlawflul)
miark=-out the datum-post was placed in its “correct”™ position.,

In a report 1o the Minister under section 26 of the Ombudsman Act, the Ombudsman stated
that the delay in making a decision on Mr V.'s apphcation placed him at a disadvaniage compared 1o
Company X", I he had been nonfied earlier of the proposed refusal, he might have been able (o lodge
a fresh applecation before the Company X7 esploration licence application was lodged. Eleven
months clapsed between Mr V.'s, lodgment of the application and s refusal. Furthermore, the decision
1o mark-out o second time was wrong, It led Mre V. 10 believe the defect in his application had been

cormected.

As there wits no way in which the consequences of the Department’s conduct could be rectified
(Company X" having secured exploration rights 10 the land in question and refused any concessions
o Mr V.), no recommendations were made.

Om the guestions of delay in processing applications for leases, Mining Occupations (Hficers
were instructed, from Ist September, 1980, 1o ery to mark-out areas within 21 days of receiving
applications,

Case Mo, 13
DEPARTMENT OF MOTOR TRARSPORT

Discrimination against interstate driver

A man compluined that he had been required 1o serve a full twelve months probation pericd on
his driver's licence when he changed over from an interstate licence when ten charge free months
probation had already taken place in that state. The effect would have been that he would have boen
aon probatica twenty two months instead of the twelve required in either state,

The Depariment admitted that the application had been incorrectly handled and o full licence
was approved. The complaint was concluded as sustmined but resolved,
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Case Mo, [4
DEPARTMENT OF MOTOR TRANSPORT

Application beads to loss of loences

The complainant applied to the Department of Motor Transport for a taxi driver's licence and
was 1okd that not enly would he not get such a licence but alse his driver’s and motor cycle licences
were revoked. Enguinies revealed that this decision was made on the basis of a police report which
indicated that the complainant drank to excess. The report was made by a policeman who had never
mel hins, on the basis of hearsay.

It was conceded that a good character report may be desirable for a taxi licence but that it was
hardly a pre-requisite for a dniver's licence, especially if there were no driving convictions as in this
case. It was further sugpested that cancellution of a licence on the basis of an unspecific report, albeit
with appeal to the Courts, wias unfar,

~ The matter was resolved when the Department reported that “following a more recent appli-
cation by {the complainant) for restoration of his driver’s licence and rider's licence, a Police report . . .
indicated that his drinking habits are now satisfactory™. New licences were issued to him.

It was suggested to ihe Department thal “very strong Police reports”™ such as wis made in this
case should be viewed with care.

Case Mo, 15
MEW SOUTH WALES MEDMCAL ROARD

Problems in registration of overseas-trained doctors due to delay in Proclamation of Act,

In November, 1981, | received complaints from two doctors (Dr A, and D B who, becjuse
of legislative changes, were unable to gain registration as medical practitioners in this State. As a
result of preliminary enquiries | made. | discovered that a somewhat nightmarish administeative
situation had arisen due to delay in proclaiming commencement of the Medical Practitioners (Amend-
ment) Act, 981, which had been assented to on 22nd May, 1951,

The facts were as Fodlows:

I. Under the Medical Practitioners Act, 1983, certain qualifications awarded by overseas
universities, colleges, etc., were recognized for the purpose of registration as a medical
practitioner in New South Wales. Such qualifications were se1 oul in Schedule One of the
Act,

L (a) Doctor A. and Doctor B. and no doubt others besides, made enguiries with the
Medical Board sometime in late 1980 or early 1981, when they were both practising
in England, as to whether their qualifications were recognized in New South Wales.
Dr A, held the degree of Licentiate of the Roval College of Physicians and Surgeons,
Ircland: Dr B. graduated in Medicine from Alexandria University and subsequently
abtaimed further qualifications in England (Licentiaste of the Royal College of
Physicians and Member of the Roval College of Surgeons).

ib) They were informed by the Board, on 2nd February, 1981 and 2nd January, 1981,
respectively, that their qualifications were such as to entitle them to registration in
this State. Both made their arrangements 10 migrate to this country—Dr A, arrived
on |dh Movemnber whilst Dr B, arrived on 150 August,

3. In the meantime, on Sth July, 1981, by proclamation published in the Government Gazerte,
the qualifications awarded by the Roval Collepes in Ireland and Englind, which they
possessed, were removed from Schedule One of the Act and, from that date, were no
longer recognized for the purpose of registration in New South Wales

4. Thus, both doctors were faced with the situation of having arranged to come 1o this
country, having been assured in writing that they would be able 1o be registered as medical
practitioners. only 1o discover when they did arrive that the law had been changed and that
they could no longer be 5o registened,

5. Following receipt of Dr A's complaint | arranged for urgent preliminary enquiries 1o be
made, Dr B's complaint was received shortly afterwards. The enquiries made included
personal discussion with the Seeretary of the Medical Board which revealed the following
SILEELIOn ;

(a) Remowval of the ~“Roval College” qualifications from Schedule One of the Act in
July, 1981 had occurred in anticipation of the Medical Practitioners {Amendment)
Act (hereafier called “the new Act™) being proclaimed shortly thereafier. The
Secretiry explained that some of the Royal Colleges conduct courses of insufficient
length 1o warrant recognition here. This was not the case with the Royal College in
Ireland, which conducts a six-vear course, but the Secretary saed that they were “all
lumped together™ in the proclamation {probably in errorh. 11 was nol scen as
terribly significant at the time because, once the new Act came into force, registration
would be possible under Section 16 of the new Act.
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(B Proclamarion of connmencenent of the new Act had been extensively delayed, initially
for reasens which are not terribly chear, but later at the direction of the Minister for
Health. Proclamation had been mooted for 20th November, 1981 and then for 27th
Movember, 1981. It had still not occurred and nobody was able to say when it would.
The delay was discussed by "phone on 2Tth November, 1981 with the Minister's
Office. Under the new Act {Section 8), once it commenced, all Board members must
vicate Office. The Board had been reconstituted under the new Act. Certain
appointments to be made by the Minister are made from persons nominated by
various bodies. Such bodies had forwarded nominations of one person (or where
entitled 1o nominate more than one person, of such number of persons they were
entitled to nominate) to the former Minister, The present Minister was not prepared
to accept a situation wherein he had no choice but to “rubber stamp” the nomi-
nations and he had directed that each body be asked 1o nominate more than one
|.::crs-:m for each position open 1o them so that he could exercise a chaice as 1o who

e appointed to the Board. There was also some problem with the constitution of
the Investigation Comrmitlee in that the Minister wished o have a practising
Selicitor appointed 1o the Committee, and | was informed, the Minister had written
i the Premier in that regard.

6. Congiderations—Possible Investization

{a) 1 was initially concerned at Dr A’s claim that the Board had not informed her of
the change in the law which rendered her qualifications unaceeptable in New South
Wales, 1 pursued this aspect with the Secretary on 23rd November, 1981 and T was
assured that the Board had written to all persons who had approached it in a similar
manner {and for similar reasons) as Dr A. between January and July 1981, in-
forming them of the July 1981 changes. Initially, the Secretary was not able to tell
me when such advice had been sent or provide a copy of the Board's letier, but she
later informed me that such advice had been sent on rd Auvgust, 1981 and provided
me with a copy of the letter sent 1o Dr A,

(b} So far as Dr B. was concerncd, it was highly unlikely that a similar letter would
have been sent to him as his approach 1o the Board would have been pre-January,
PR and, in any ¢ase, he hod arrived here on 15t August.

{c) Questions which arose, and which would be addressed il an investigation was
commenced, included ;

When had removal of the relevant gualifications from Schedule One of the Act
been first known by the Board 1o be a real possibility 7

When had removal by proclamation been known to be a definite course of action
o be placed before the Minister 7

Should not the Board have warned the people affected by the change much
earlier that it was intended to recommend removal of certain gualifications and

that they should, therefore, exercise caution before leaving to come to Mew
Scuth Wales?

Why had the qualifications been removed in anvicipation of the new Act being
proclaimed 7

1. Investipation

Even bearing in mind the then unsatisfactory situation whereby people like my
complainants could not be registered under the present Act (because their qualifications
were no longer recognized) nor under the new Act (because it has not been proclaimed 1o
commencel, the question remiined whether there was anything to be achieved by making
the complaints the subject of an investigation under the Ombudsman Act.

Clearly the only action that would resolve the complainant’s problems or bencfit
them in any way was for the new Act to be proclaimed. | could not sce that an investi-
gation by this Office would achieve anything constructive and, in fact, might be quite
non-productive. 1. therefore, decided to write personally 1o the Minister outlining my
concern about the position in which the complainants and, no doubt, others were placed
in the hope that this would cause the Minister 1o expedite his action and allow early
proclamation of the new Act.

I weritimg 1o the Miakster, 1 said, inier alia:

"I realize that proclamation of the Medical Practitioners {Amendment) Act is
& matter entirely for you as the responsible Minister. However, 1 feit that 1
should voice my concern about the situation that has arisen whereby persons
who previously would have been entitled to be registered can no longer
achieve that goal under the present Act, as it stands, until the Amendment
Act is proclaimed, Quite apart from (Dr AL), 1 understand that there are some
200 doctors caught up in this unfortunate situation, | expect to receive a
number of complaints about the matter.
| am unaware of the reasons for the delay in proclamation; no doubt they
are significant and of moment. However, angn:tclim you may be able 10 take
to expedite reselution of the matter would be appreciated, | am sure, by all
of the people adversely affected in terms of the present situation,
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If it appears likely that there will be significant delay in proclaiming com-
mencement of the Amendment Act, an alternative course, which might be
serjously considered. would be 1o restore to Schedule Omne of the present Act,
by urgent proclamation in the Garente, the relevant and appropriate quali-
fications, which were removed from the Schedule in July.”

Finally, towards the end of December, 1981, 1 was informed that proclamation
of the commencement of the new Act with effect from 27th January, 1982, was to be
published in the Gazette on Sth Januvary. With the proclamation of the new Act, my
complainants’ problems were resolved. This was confirmed when Dr B. subsequently
‘phoned my Office to inform me that he had secured registration and to express his
thanks for the action faken,

Case Mo 16
STATE POLLUTION CONTROL COMMISSION
Pollution of oyster beds

The Ovyster Farmers® Association complained that the State Pollution Control Commission
failed to prosecute a householder who had been discovered by a Fisheries Inspector pumping sewage
into waters adjacent 1o oyster beds. The State Fisheries were not advised of the Commission’s decision
not 1o proceed with charges until after the statutory limitation period had expired. A period of nearly
two months elapsed between the decision and the advice to State Fisheries.

The Cormmission chaimed that there were extenuating circumstances in that the offender had
requested Sutherland Shire Council to pump the effluent out into one of their tankers bult this had not
accurred before the tank overflowed. The State Fisheries siys that it could have supplied evidence to
the State Pollution Control Commission that this was not the first time this had happened, however it
was not consulted belore the expiry of the limitation period. The Health Commission has advice lrom
Sutherland Council's Health Inspector of neighbours complaining of pumping effluent into the Bay.

The Commission did not consult with State Fisheries who had this further information, which
wit not contained in the Report of Offence under the Fisheries and Oyvster Farms Act, 1935 and
commented 1o me:

*Further, the request that any correspondence on the matter be forwarded direct 1o the local
inspector of fisheries and not to the Director of Fisheries gave no indication that the matier
was being viewed with the great significance that has now been attached to "

Inspection of the Commission's file revealed a reluctance to prosecute lest an “undesirable
precedent”™ be established, where the State Pollution Control Commission prosecuted a domestic
polluter.

The Commission, when asked to make a formal submission argued that the offence was not
serious, that there may not have been adequate evidence and that there were mitigating circumstiances,
while conceding that better contact with State Fisheries should have taken place and that action through
the Health {;mmissiﬁn and under Ordinance 44 of the Local Government Act would have been *more
appropriate

From the complainant’s and State Fisheries points of view the offence could not be regarded as
insignificant. Pellution of Georges River oysters resulting from a number of sources had recently
caused serious economic losses to the oyster farmers. The evidence to found the charge was incon-
trovertible and admitted. Superficially, there were mitigating circumstances, but contact with State
Fisheries would have changed the appearance of the offence.

As regards a prosecution being an “undesirable precedent”, enforcement of such laws where a
clear breach is proven is desirable unless the resulting pollution is minimal, Mitigation should affect
the penalty only.

The failure of the Commission to prosecute in this case, and the failure io advise the informant
State Fisheries of the decision before the expiry of the statutory limitation period, was found to be
wrong condust in terms of the Ombudsman Act.

Cast No. 17
STATE RAIL AUTHORITY
Paintings damaged in break-in at Nowra Parcels Office

Miss §. complained on behalf of her mother, Mrs 5., a resident of the south coast. Two parcels
worth 8160 which were sent by train from Sydney to Nowra in a parcel were damaged when, nearly a
wieek later, thieves broke into the Mowra parcels Office.
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The parcel was freighted south on 130 November, 1980, and arrived on the same day. It was
placed in the Parcels Office awaiting callection by Mrs 5. On Friday Tth Movember the officer-in-charge
of the railway siation focked all doors before leaving at 11 pan. The Assistant Station Master arrived
on duty at 1230 a.m. on Saturday $ih November and found the Parcels Office had been broken into
while the siation was unoccupied. 35 parcels, including the one consigned to Mrs S, had been inter-
fered with. Investigations by local police and members of the State Rail Authority’s security service
were unable to solve the crime,

The State Rail Authority did not accept habality, claiming that sdeguate precautions had been
taken and pointing out that the parcel was nol insured.

Issues raised by the Ombudsman’s Office during the investigntion of the complant included the
following:
fa) No atempt was made to notify Mrs 5. that her parcel was available for collection at
Mowra Railway Station. Six davs had gong by between s armival and its damage by
vandals. IT Mrs 5. had been notified, it is possible the parcel could have been picked up
before the break and entry,

(b} Normal practice would have been 1o notify Mrs 5 on 1Tth Movember the date from
which storage charges would have been levied.

(ch The Ombudsman’s Office was aware, from investigating a similar complain, that a
some stations consignees were informed within two days of a parcel arriving. This practice
was clearly not followed ot Nowra,

 Onher questions to be considered related to how the damage was done, the security of the
premises, and the way in which the claim was considered,

The damage 10 the paintings was not discovered until the parcel was collected. It appeared a
foor had been shoved through them. Although the parcel was not listed in the itemized accounts of
da maz: following the break-in, there was no way of disproving the State Rail Authority’s assumption
that the vandals caused the damage.

Entry was gained 10 the Parcel Office via the Meal Room. The officer on duty failed 1o secure
one of the Meal Room windows that night, This paricalar window, unlike the other windows in the
Meal Room, was not fitted with protective sueds, Leaving aside the fuilure of the officer 1o secure the
window, the former Ombudsman took the view that, having installed steds to prevent the windows
being opencd, the State Rail Authonity must have been aware of the distingl possibility of unauthorized
eniry to the premises. Faillure to maintain the studs in effective working order, or to mstall them at
all in one window, could not be construed as having taken adeguate precautions,

The Ombuedsman found the State Rail Authority had acted unjustly in rejecting the claim for
compensation. [ts initial rejection was based on principles which apply to goods da in tramsit,
whereas the paintings had been damaged while warehoused. Other factors such as the Tailure 1o notily
Mrs 5, that the parcel had arrived. or 10 protect warchoused poods adequately had not been 1aken into
account when the claim was rejected.

These and other factors were set out in o drafl report to the Chiel Executive of the State Rail
Authority, who maintained in his reply that the Authonty stood by its earlier decision not to make
any payment to Miss 5.

In a report under Section 26 of the Ombudiman Act, the following findings were made by the
Ombudsman:

“In my opinion the Authority, by fitting certain security devices 1o the windows a1 Mowra
Station, had already acknowledged the possibility of someone attempting 1o gain illegal
entry Lo its premises, Mowra Parcels Office was described in Senior Detective White™s report
ns an Office receiving and sending “heavy parcels traffic”, a prime target for a break and
entry.

The Authority, having fitted security devices 10 all of the windows, but one, at Nowra
Stavion, had a responsibaliny to properly maintaim such devices as were installed and,
moreover, 1o install them where they had not been installed. In my view, such responsibility
was nol adequately discharged,

Motwithstanding thay the Authority, pursuant (0 its By-Laws, was not compelled 1o notify
a consignee when a parcel remains undelivered alter a reasonable period following its arrival,
the Authoriny’s falure 10 discharge s custodial responsibility was wrong conduct in terms
of ihe Ombudsman Act and 1 found accordingly,

Similarly, | found that the Ambority's refusal 1o meet the claim made by Miss 5. on her
maother's behall was wrong conduet,”

I recommend that the Authority compensate Mrs 5. 1o the extent of the claim made on her
behalf, i.e., $160, cither with or without a formal admission of habality.

Alernatively, | recommended that, of the Authonty believed that the value of the paintings
had been overstated, the Awthority enter into negotiations with the complainant and her mother
with & view 10 determining a mutually acceprable figure Tor the purpose of payment of compensation,

As required in terms of Section 25 of the Ombudaman Ace, 1 informed the Minister for Transport
The Hon. P F. Cox, M.P., of my intention to publish my report and offered 1o consult with him if
he so desired.
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The Minister wrote to me and said that he had sought a report on the mater from the Chief
Executive. He went on to say;

“In the light of your comments and the length of time that this mager has been under
examination, 1 have today written to Mr Hill supporting Recommendation | of vour drafe
report under Section 26 of the Ombudsman Act, 1.4, payment of S160 10 Miss 5, without
admission of Lability,”

Case Mo, 18
STATE RAIL AUTHORITY
Refunds on replacement vearly train tickets

The complainant purchased a yvearly ticker for 5212 and within a few weeks it was stolen. He
obained a replacement tickel for the wsual fee of 3200, having made the appropriate declaration. He
then moved house and having no further need for a rail ticker he sought a refund and was surprised
to receive afler only a few weeks' use a refund of $6.70.

The Siate Rail Awthorty said that their roles provided that there will not be a refund made
on tickets bost or mislaid unless the ticket is eventually found and surrendered for refund, and that any
departure from this would unduly encourage fraudulent practice.

It was suggested to the Authority that the rule unduly penalized a person who has the misfortune

1o lose of have stelen a periodical ticket and that it implied that the applicant may well be fraundulently
using the ticket.

Further negotiation with the Authonity led to their concluding that as such cases were rare that
the complainant should be made & refund upon his furnishing a Statutory Declaration on his inability
to make use of the ticket beyvond that date. The complaint was resolved on this basis.

Case Mo 19
WATER RESOURCES COMMISSION
Refusal to recognise subdivision of holding for purpose of Water Act

The Manager of a country property compliined that, whilst the property had been purchased
by the owner (his emplover) following its subdivision intg two holdings, the Water Resources Com-
mission refused 1o conatitute separate holdings and apﬂorlim water rights on the basis that all of the
original had been purchased by the present owner on the same day.

Information provided by the complainant indicated, quite correctly {as investigation later
showed), that the facts were as Mollows:

(1) A. subdivided his holding into two lots, lot | and lot 2. A, areanged to sell lot | to B. (the
complainant's emplover) and lot 2 1o C.

{ii} The sabe to C. fell through after some months and B, offered to purchase lot 2 as well as
let I, His offer was accepted.

{ili) Formal transfer of both lots to B. was completed on the same day and B. became the
registered proprietor of both lots on the same (but a later) day.

The matter had been taken wp with the Commission by B's, Soliitors, In March 1980, the
Commission wrote 10 the Solicitors and, inter alia, smid:

“Section 147 (9) of the Water Act provides that the Commission may constitute new haldings
in respect of the subdivided parts of a holding only when it becomes aware that the holding
has been subdivided and part has been disposed of.™

Following further approaches in the matier, the Commission, im October 980, wrote saying !

“In the Commission®s view, the incidence and disposition of the transfer of lands to B resulied

in mo change in the status of (the original holding) . - _ other than in & change in the ownership
of that holding.™

Section 147 (a) of the Water Act reads as follows:

00} (a) Upon the Commission becoming aware that an owner has subdivided his holding
and has disposed of any part or parts or all the parts thereof the Governor shall on the
recommendation of the Commission declare that, as from a specified date not being earlier
than the date the Commission became aware of such subdivision and disposal, the holding
shall for the purposes of this Part cease to be a holding and that new holdings shall be

deemied to be constituted in respect of each part disposed of and the part, il any, retained by
the owner.”

The Section goes on to provide for the Governor, on the recommendation of the Commission,
to apportion water rights between the new holdings,
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One of my officers took up the mavter wath the Chiel Commissioner who subsequently replied
as Follows:

*The Commission does not dispute that, within the meaning of the Real Property Act, a
subdivision of lands has occurred, Neverthebess, in the Commussion’s opinion, what has been
done decs nod Tulfil all the reguirements of Section 147 (9 of the Water Aci which must be
satisfied before a recommendation may be made (o the Governor for the constifution of new
holdings in a District and the apportionment of water rights between such new holdings.”

My officer, in his reply to the Chiel Commissioner, said that he was somewhat mystified as (o the
"requirements . - . which must be satished before a recommendation may be made to the Governor, ",
He went on to say!

“Section 147 (91 of the Water Act appears 1o require that the Commission become aware of
twao things before a recommendation is made to the Governor, namely

{a) that an owner has subdivided his holding; and
(b} that he has disposed of “any part or paris or all the parts thereof™,

So far as {a) 15 concerned, you concede that a subdivision occurred and I can find nothing
in the Water Act which gives the word “subdivision™ any special or unuseal meaning. So far
as (b is concermed, there seems o be no douwbt that “all of the parts™ of the subdivided
holding were disposed of, There a rs 1o be nothing in Section 147 (9) 1o require disposal
of individual parts 1o occur at different times, or that where all of the parts are disposed of
disposal be 1o more than one person.

In this respect, it would appear that the advice conveyed in the second paragraph of the
Commission’s levter of 21st March, 1980 1o (B's. Solicitors) was incorrect, Section 147 (9)
does not seem 10 require disposal of part only of a holding. In fact, sub-section (a) refers 1o
v oo “the part, if any, retained by the owner™,

Perhaps you would now let me have an answer to the following questions:

I, ITa sub-division oocurred (and you concede that it did) and “all of the parts thereaf™
were disposed of (as they were), why is the Commission unable or unwilling 10 recome-
mend 1o the Governor that the original holding cease 1o be a holding and that new
heldings be deemed to be created in respect of each part disposed of ?

2. What exactly, are the “requirements of Section 147 {9)" which, according to the
Commission, have nod been satisfied and which prevent a recommendation being made
for the constitution of new holdings and the apportionment of water righis between
them ?

3. What would have been the situation if transfer of the two Lots to B, had been finalised
on different dates, say, several months apari 7

The Chicf Commuissioner subsequently replied and said the Commission maintained that it
had not acted unreasonably in that it regarded the two transfers 1o the same person on the same day as a
transfer of the whole, However, he said that, “because of the difficulty of interpredation of the statute
and the further informateon from the Sohicitors™, the Commission was prepared 10 review its previous
decision in this particular case and to procesd towards constitution of separate holdings. He added that
B's Solicitors would be contacted direct in this regard,

In the light of this, the complainant was informed that, as the matter had been satisfuctorily
resolved, the investigation would be discontinued,

Case Mo, 20
BLUE MOUSTAINS CITY COUNCIL
Homebailder misled over connection date of sewer main

A sewer mann which had been laid but not connected was the cause of Mrs 1's problem. Mrs .
whose home at Hazelbrook was nearing completion, came to my office in March 1981 and advised
that although she had received advice Mrom the Blue Moumains City Council in March 1979 confirmin
a sewer man served her property, she had now discovered that there was no sewer connection, Mrs J.
had 1o install a sepdic tank despite having paid a sewer rate to Council on the property For a number of
vears and having obtained Council’s approval on her building application in April 1#R0

Enguiries were commenced and Council was asked to comment on Mrs I's complaint. The
Adrministrator advised that prior to the water and sewerage responsibilities being taken over by the
Metropolitan Water, Sewerage and Drainage Board in July 1980, Council had inended to construet
a sewerage pumping station. And that "the matter is now outside of the Council's functions and in the
circumstances it i presumed you will pursus your enguiries with the Metropolitan Water, Sewe. dage
and Drainage Board™.

Enguiries were made with the Board who advised that the skeich plan supplicd by Council was
correct in that there was a sewer main laid. However, it was a “dry™ sewer and could not be used as it
was not connected to anything. A pumping station was required in order for 1t to be operative.
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The Board advised how the present situation evolved and why the pumping station had not yet
been constructed:

“In October, 1972, the Blue Mountains City Council approved a proposal to subdivide the
property . . . of which Mrs J's allotment formed part. One of the conditions of this approval
was that the developer pay a specified amount of money to Council in respect of the provision
of scwage facilitics and that, futher, the developer set aside a suitable site for a sewape
pumping station. Council could then carry out construction of the sewers and pumping station
with its own forces.

In 1975 the sewer reticulation works and rising main were completed but, while the site of the
sewnge pumping station itsell was determined . . . , the pumping station itsell was not
copstructed at that time. In October, 1978, the developer paid Council 4 contribution
amounting to Council’s estimate of the cost of constructing the pumping station and Council
subsequently purchased items for the proposed station. No construction work on the station
had, however, been commenced by Ist July, 1980, when the Board assumed responsibility
for sewerage in the Blue Mountains,

As soon as the Board became aware of the need for o sewage pumping station 1o serve the
ten Lots referred to above it immediately initiated action to rectify the situation and wrow o
Council as carly as 6th August, 1980, seeking engineering details of the station, Unfortunately,
however, these and other investigations by the Board showed that the pumping station as
originally proposed would fall far short of the Board™s minimum acceptable requirements for
reliability and serviceability. As a consequence, it has been necessary 1o completely redesign
the facility. This has involved the determination of an economically viable type of pumping
station to serve the tem lots in question, as conventional redesigns would simply be un-
economical for such & small scale operation. Detail design action is now nearing completion,
and construction 15 scheduled 1o commence in September of this year, Completion is expected
in early 1982 with the Board bearing the full cost of the project estimated at 535,000,

In view of the notation on a document relating to the “position or availability of the sewer”
held by Mrs 1. that “sketch to scale indicate approximately the property described above™, Council
was asked to comment further,

The Town Clerk adwvised
* . . Prior to the transfer of responsibilities to the Water Board, the subdivision of this and
nearby blocks had been approved on the basis that sewerage would be available, and such was
Council's undertaking at the time of the sale of the the blocks, Sewer mauns were laid an that
tirme and it was Council's intention that the Sewerage Pumping Station 1o service the mains
would be complete by the time the first block had been developed,
The notation mentioned in yvour ketter refers to the fact that the mains were already in existence
at that time, The work of constructing the Pumping Station was programmed for compietion
approximately August 1980, There was no need for Council 1o proceed with the construe-
o 3t an earlier time than August, 19680 becavse of work in other directions and the fact that
no development would be completed in the viciniy for some time.
A list of priority works, which was passed g0 the Water Board at the time of transfer of
responsihilities, included the construction of this Pumping Station . . . if the Water Board
has chosen not to meet that commitment, it is considered not o be Council’s responsibility.
It is worth noting that Council purchasesd the pumps for this Station in October 1978, and it
is very clear that Council's intention wis (o complete construction al the mosi suitable time.
However, ail assets of the water and sewerage funds of this Council were transferred to the
Board on st July, 1980, . . 1tis therefore su your enquiries should be further pursued
with the Metropolitan Water, Sewerage and innge Board,™

It had Become evident from infermation provided that:

(1) Council levied sewer rates on the property until 15t July, 1980,

(2} Council did not enforce the condition of the subdivision and acquire the land necessary
1o build the substation,

{3} Chuncil's policy was to classify blocks as “sewered blocks™ on the understanding that
the sewer would be available when the home was completed. Because of Council’s
procedure, o Council employee stated Mrs J. was served by the sewer, when in fact it
was assumed that the sewer would be available Lo the property by the time the home was
completed.

This undertaking that the sewer was available was given by the Council on 215t March,
1979, when the Blue Mountains City Council had full responsibility for sewerage works.

{4) Following transfer of Council’'s water and sewerage responsibilities to the Board in
July 1980, and the subsequent decision by the Board not to proceed with the substation
as planned by the Council, the Council did not inform Mrs 1. that the sewer might not be
available when her home was completed.

{3) Council took no steps 1o inform Mrs J. that the sewer would not be available.

{6) The pumping station proposed by Council fell far short of the Board's minimum accep-
table requirements for reliability and serviceability and the necessary capital outlay had
increased dramatically,

Since the Board had assumed responsibility for the project in 1980 it was also questioned as to
the steps it had taken to inform persons who proposed building in the arca and similarly affected, of
the non-gxistence of the sewer connection.
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The Board explained that the Board did not undertake 1o provide sewerage by a particular date
and that questioned as to the availability of the sewer it would stamp “sewer nod available™ or “sewer
availeble in future™ but give no date. Although the Board was aware from [8th July, 1980, that two
building applications had been approved by Council in the subdivision, it ook no steps o inform
thase persons afected by its decision.

Mrs J's home was completed in June 1981, yet she could not expect a sewer connection until
February 1982, After my intervention Council decided to refund the pump and charges likely 1o be
incurred by Mrs 1. over and above the amount likely to be charged for the sewerage rate from the time
she occupied the premises until April 1982, The Board at first was reluctant to compensate Mrs J. as an
ex-gratia payment could open up a “Pandora’s Box". However as it was considered that an individual
should not be treated unjustly simply because of possible repercussions, the Board decided as “an act
of grace and without prejudice™ 10 make a payment of A in Tull settlement of any claims, The
Board also wrote to all the property owners of the ten lots affected by the delay in the construction
of the Sewerage Pumping Stateon.,

In view of the satisfactory resolution which was reached, enquiries were discontined.

Case Mo, 2
FAIRFIELD MUNICIPAL COUNCIL
Neighbours® disputes

The complaint was that a local Council had fuiled to prevent the neighbour’s dogs barking and
early morning nuisance and invasion of privacy. The Counctl had in fact interviewed neighbours and
inspected the properties in question, but the complainant was not satisfied. The Council then proposed
that the disputing neighbours avail themselves of the local Community Justice Centre. This proposal
appeared to have menit and, as Council had made considerable effort to resolve the matter the enguiry
was discontinusd.

Case Mo, 22
KU-RING-GATI MUNICIPAL COUNCIL
Water damage from blocked drain

This complaint was from a resident whose property had been flooded on the 6th and Tth
February, 1981, when two Council drains in the road at the end of a cul-de-sac were blocked. The
dﬁa:mg: to the property was the washing away of the top soil and sand from a rockery in the front of
the home.

On Friday, 13th February, Turther torrential rain resilted in a repeat of the previous damage and
subsequent erosion and damage to the rockery, etc. The complainant cleaned up the damage, bought a
vard of top soil and a vard of sand to replace that washed away and then commenced his action with
Council in an effort to be recompensed $25.00 for the cost of replacement of the top soil and sand.
Councils’ insurers had denied liability and he had then written to the Ombudsman because of the
principle imvolved,

Enquiries were made at Council and a report on file indicated that its Drainage Ganger had
inspected the site on 11th February, 1981, following a telephone message from the complainant’s
wife & couple of days previously. The ganger discovered that one of the drop pits was partially Rlled
with water and its cover had been removed, He cleared the pit sufficiently 1o allow water to escape but
reperied that further cleaning and flushing of the pipe line was required. He also mentioned that as
the pit was located in sieep, rough bushland, away from buildings, and as it had not been com letely
cleared the replacement of the lid was neither necessary nor desirable, The complainant’s wile was
informed of the situation in case young children were present.

Tn the correspondence the Mayor acknowledged that the flooding of the property had been
caused by the total Blockage of the sag pit and also it was noted from Council’s file that the roots from
a willow tree were a contributing factor 1o the cause of the blockage of the drain and that the tree in
question was subsequently removed by Council.

As Council had commenced work to rectify the prablem but had not completed the job with the
result that the damage occurred, it was pointed out to it that it had a “duty of care™ to pfu»[:etl'_-.- follow
through its efforts to clear the drain before the flooding, This principle and several other relevant cases
were pointed out to Council in subsequent correspandence.

Council subsequently advised that in view of the suggestions contained in the Ombudsman’s
better that it had directed that an ex-gratia payment of $25.30 be paid to the complainant. The enguiries
were then discontinued,
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Case Mo, 13
KL-RIMNG-GAI MUNICIPAL COUNCIL
Dielay in provision of pedesirian access

A resident complained that he had been trying to get Council 1o construct a walkway through a
Drainage Reserve for some seven years, Council initially had promised that the work would go ahead
but problems arose when a resident living alongside the Reserve had encroached upon it and Council
wis atlempiing to have the encroachment removed before proceeding with the walkway. The complain-
ant wrote to the Odfice when the Mayor informed him that the work would not procesd because it was
considered of very low priority and would inferfere with flood flow, in times of heavy mn, through the
Drrainage Reserve.

Enquiries with Council and perusal of Council’s file revealed that the resident adjoining the
REeserve, in 1973, had deposited large quantitics of excavation material on the Eeserve, A retaining wall
that he had erected also encroached to a minor degree. The complainant had approached Council a1
this time secking clearing of the encroachments from the Reserve to enable pedesirian access 1o again
be had. In May 1973, Council commenced action 1o have the encroachments pemoved.

Perusal of Council's file revealed that Council's efforts met with resistance and, eventually,
Council decided 1o 1ake legal action to achieve removal of the encroachments, That did not work oul
very well either and the maiter dragged on.

An additional complication arose in that, in order o enable public aecess 1o the Reserve,
Council would need to acquire a small tnigngular piece of land from the resident againgt whom Counel
was endeavouring to take legal action. Action in this regard commenced but this, 1oo, became bogged
down.

While all of this was going on, Council kept telling the complainam that, as soon as the problems
were resolved, pedestrian access through the Reserve would be constructed. He was understandably
concerned when, after some seven years, the Mayor wrote to him and, inter alia, said:

“In company with the Town Clerk and Deputy Engineer, ioday inspected the desirability of a
pedestrian access between Bolton Place and Rosedale Road, Pymble,

We were unamimously of the view that the matter has a very low priority in relation (o all the
demands carrently being made on the Council and there are cerfain problems which would
arise iff we were (o consider creating a pedestrian acoess.

Firstly, there would be the need 1o acquire a small area of land from Mr . . . 1o give effect 1o
a pedestrian access but, more importantly, the creck arca would have to Be built up and this
would not be desirable as we would not wish to interfere with the free fow of water during
feod time, however irregularly this may occur.”

Council, in 113 report 1o the Ombudsman saed:

“The topography of the area is such that Council is extremely refuctant o provide any pedes.
trian thoroughfare which might interfere with existing flood levels.

At the same time, Council 1s reluctant to introdece additional pedestrian traffic into the area
where extreme harards would presently exist.

The hazards are of such major significance that Council would probably never justify remedial
works in full.”

“Earfier plans for construction of a sealed path have been reviewed and because the whale of
the dmnnuﬁe reserve s flooded during intense rains, it i not now proposed to construct &
formal path."

Two of my Investigation Officers inspecied the Reserve and agreed with Council about the need
1o keep the floodway through the Reserve free of obstruction and, in the light of this, they felt that
construction of a proper pathway with necessary retaining walls would not be desirable, However, asa
result of their discussions with Council's officers, general agreement was reached that, to enable
pedestrian access through the Reserve, some minor regrading and improvement works, including the
placement of fine crushed rock where needed, would be carried our once Council had acquired the
small peece of land needed 1o enable entry 1o the Reserve to be gained,

It was subsequently ascerfained that Council had acquired the small area of land reguired and
had issued instructions for the marking of the boundaries of the Drainage Reserve, clearing of vege-
gation and tree stumps from the access route and the laying of fine crushed rock. The complainant was
informed accordingly and that, in view of the work proposed by Council, the investigation of his
eomplaint would be discontinued.

Tt was gratilying to later receive a letter from the complainant saying:

“The comprehensive nature of your investigation and detailed reply is deeply appreciated. The
issue was not a world shatiering one but 1 believe that it invelved an imporiant matter of
principle,

IT I may say so the compromise which yvou achieved is a sensible one, It elearly demonstrates
thay {the) Office of the Ombusdman is & real and effective champion of the rights of the
individual citizen.™
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Casp Mo, 24
NEWCASTLE CITY COUNCIL

Failisre to take sction to prevent looding of properiy

The complainant sasd that she became interested in purchasing a dwelling advertized in the local
press and went to inspect it, Secing that the level of the land on which the dw-:llin; witd erecled was
low, and having spoken o local residents about floading problems, she went 1o Councl to enguire
about the likelihood of foeding before committing hersell 1o purchase. She initially approached the
Engineer’s Department but was refused information and was referred 1o the Building Depariment,
There she was assured that, as Council had approved the dwelling’s construction, there would be no
problems with flooding. She was shown a map of the area which indicated that much of the land in the
arca, many vears before, had been declared unhealthy because of 115 low level but her Block had not,
Council’s officers did not know why.

The complainant purchased the house and, a week afier moving in, the property was fooded
during heavy rain which coincided with a high tide in Mewcastle Harbour, Further flooding occurred
on other oecasions. She Felt that the kerb and gutter in front of her property was (oo low and that the
general drainage of the area was defective, Having approached Council about the matter, with no
result, she complained to this office,

The complaint was referred 1o Council and the Town Clerk replied that a survey investigation
in relation to the drainage of the area in the vicinity of the property was being carried oot to enable
“an engincering assessment to be made with a view (o suggesting such adjustment to the existing
drainage syatem as may be necessary 1o improve the present sitwation™. Shortly thereafter, the Town
Clerk reported that the following rermedial measures were proposed:

(a) an addinonal drainage pil 10 be installed in the vieinity of the property and be connecied
to the Hunter District Water Board main drain which served the area;

{b) existing drainage pits 1o be modified 50 as 1o more eflfectively collect runof on the up-
stream side and in rong of the property; and

(¢} pipework 1o be aliered 1o provide more adequate and streamlined flow into the main
drain,

However, the Town Clerk’s repant went on b0 say:

“It 15 advised thae (the aren) abuts Mewcastle Harbour and the drainage system being inves-
tigated is frequently alected by the tide, On these occasions tidal water which backs up the
system may rise o within 0.1 metres of the . . . Streel gutters or even higher and problems of
localised Aooding occur when this situation coincides with heavy rain.™

The complainant said that the work proposed by Council would not solve her problems. She
had written 10 Council giving details of repeated floodings ot times of h“gh tide when tidal water
fowed across the footpath and onte her property. She felt that the only effective answer was for the
house to be rased above flood level and she had asked for access o the reports made at the tme of
Building Application site inspection becawse, in her view, Council should not have approved coms
struction of the dwelling at its low level, She, thereafter, provided this office with a wealth of material
relating to the early history of the development of the area and its problems with tidal flooding.

The matter was again taken up with Council and, inter alia, the following questions were asked;

(1) What action did Council propose taking 1o eliminate or, a1 leasi, alleviate the problems
associated with tidal Apoding?

(i} Did Council permit the dwelling 1o be constructed an its present low level even though
the Aooding problems were apparently well known? (Reference was made 1o the com-
plamant’s original letter of complaing regarding her efforts o oblain reliable information
from Council about flooding problems when she was contemplating purchase of the house.)

(i1} Were site inspections carried out and reports made at the time of building? If so, what
were the terms of those reports 7

(V] Were any conditions relating to raising the level of the allotment and/'or minimuem

h:li1 for the dwelling floor imposed when building approval was given, particularly

i the light of the complainant’s claim that all of the surrounding allotments were clas-

sified as unhealthy building land 7

Although there was a considerable delay before a reply was received from Councl, the com-
plainant kept me informed and 1 was aware that several inspections were made of the property by both
Council officers and Alderman, Finally, towards the end of August, 1981, 1 received Council’s reply.
The City Engineer had submitted a report to the Works, Planning, Traffic and Services Committes
on 2ird June, The complamant had been in attendance and had addressed the Commitice when the
report was being considered. The Committee had inspected the site on 2%h June and on that date had
recommended to Council that:

{2} The footpath be raised from a low level 1o a normal footpath and drains with fap
vilves be installed from any property where water will be inpoundsd.

(b) The use of the park (opposite the property) as a detention hasin be further investigated.
{c) The situation be reviewed following the completion of the work referred to.
Council adopted such recommendations on Mth June,

16972k~ &
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The report went on o outling some of the history of the propenty in the following terms (altered
where considered appropriate, in order to protect the complanant’s identiry):

“Faollowing the demohition of a derelict house on the property, a Development Application
was receaved i 1979, for the construction of a warchouse and amenities. This application
was withdrawn after the applicant had been informed that it was proposed 1o rezone the
land from Light Industrial to Residential.

Coin 260k March, 1980, a Building Application was lodged by a firm of builders for permission
1o construct a timber frame dwelling on the site and this was approved on [6th April, 1980,

Upon completion, the house was purchased by the complainant who took up residende
Movember 1980, and wrote 1o Council on 24th January, 1931, giving details of nuisance
Acoding which she had experienced at the site.

The footpath and kerb and putier in this locality were constructed by (the angmal and
former) Municipal Council to levels presumably conforming to occupations at that time, on
land which was not classified as unhealihy building land. Land to the west had been subject
to an unhealthy buitding land proclamation, but was released in 1939,

The area is drained by & Hunter District Water Board box: culvert which discharges o the
harbour and is affected by tidal activity. At peak tides (approximately 3 or 4 times per year)
the three footpath sumps between House Mo, 87 {the complainant’s) and House Mo, 77
surcharge, causing inundation of the low level footpath in this vicinity, until the tide recedes,
and apparently on these occasions water does enter the drive of (the complimant’s) property.

The position is greatly aggravated when rainfall coincides with the above conditions.

It is considered that no advantapge wousd be gained by lifting the kerb and gutier, but that
there would be bencfit in raising the level of a section of the footpath so as to convert it Trom
a low level to a normal profile.

Raising l-]‘I-E level of the footpath at the property line of (the complainant’s) properly by
approximately 150 mm could cause rainfall 1o pond within her property until absorbed by
the sandy soil or released by o fap valve to the putter

She was approached on [ 2th June, 1981, on the basis that the footpath could be raised 1o
prevent tidal water, entering the drive, but afier deliberating on the matter, she was mof
in favenr of the propasal, bet desived fo have ber owse raised by Council,

I should be noted that the Hunter Dastrict Water Board box culvert oniginally drained parts
of Railway Street, Throshy Street and Church Street with s catchment until recent work
by Council diverted run-off from these areas into a separate system,

Adeo, constderation is being given 1o the establishment of & detention basin within the park as
another means of reduciig the peak load on the box culvert, Because of the levels of the
general aren, this 15 consrdered 1o be the limit of action which can be 1aken by Council o
resduce the Mow of water 10 the Hunter Disirict Waner Board drain.”

S0 far as approval of the Building Application was concerned, the feport went on Lo say:

“Council did permit the dwelling to be constructed at the normal level above ground as the
land was mod declared unheaithy building bind, and alihowgh Aooding of the road frem tidal
influgnce was knowin to oceur, it wis nol known thit the land was affected by tidal influence
O FIANE OCASIONE,

The Sentor Building Surveyor neted ns follows:

& site inspection was made on 315t March, 1980, which revealed that there wiss a
depression on the land. At the time of the inspection the site was not dimp and i did
nel appear to be alfected by dampaess or fooding, consequently, no reporl was made
lollowing the inspection.

It was noded that the land wias not a proclaimed unhealthy building site and wis nat
comsidered further measures under Part 44 of Ordinance Mo, 70 were necessary,

A subsequent inspection of the trenches on the 24th September, 1980, before the footings
were Lnid, indicated that the site had not been affected by dampness since the initial
imspection.

As there was no notice of the completion of the stormwater drains or the completion of
the building indwated 1o Councl, it s now the intention of Council to approach the
baiilder and request detasls of the manner of disposal of stormwaters from the bailding
and CAMTY o4l i il in:..pq1;1i|:l||."

The normal conditions of Ordinance Mo, 700in relation to the level of the floor hearers were
all thay were apglied. I is 1o noded 1that surrounding allotments had been released Mrom the
unhealihy building land proctamaiion”
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The complainant was quick 1o point out that the work proposed by Council (and whech was
well underway by the time | received Council’s report in August) would be quite ineflective in resolving
her flooding problem and that she had earlier opposed the execution of similar work because water
would pond on her property and be unable 1o escape.

An invesiigation officer armanged to visit Council for discussions with relevant Council officers
and to examine Council's records. A site meeting was arcanged with the City Engimeer and the coms
plainant and this occurred on 17th September, Such inspection revealed that Council had raised the
level of the footpath for a distance, including in front of the complainant’s property. A collection sump
and inlet grate had been installed on the property adjscent to the driveway while a low concrete hump
had been constructed at the driveway entrance.

In discussions on site, the City Engineer said that the collection sump was designed to cope
with ordinary rainwater {stormwater) falling on and impounded within the property at times of no
high or king tides. He readily admitted that, whilst the raised footpath and hump on the driveway
should prevent tidal flooding from the street from entering the property, the collection sump would
not cope with and would be quite inelfective in times of heavy ran with a high tide.

AL high tide, the strect drains are full and the flap on the collection sump cutler pipe would
prevent such water entering the sump and surcharging out of the inlet grate onto the property, Meither,
however, would the rainwater impounded on the property be able 1o flow out into the sireet druins, at
L:aﬂ rl'H:ll until the tidal flooding receded. The collection sump had a capacity of approximalely only

gallons.

The City Engineer said that Council had diverted drainage from an area on the other side of a8 Park
opposite the property, so that such drainage did not now flow into the street drains in the com plainant’s
street, in an atiempt 10 relieve the load on the latter. In addition, consideration was being given to
diverting water from a catchment area on the other side of the Highway into a detention basin which
would need to be constructed in the Park. At present, all of this water flowed an considerable speed
into the low point of the complainant’s street {a laneway next door 1o her home) where it tried 10 get
into the already overloaded drainage system and exacerbated the Nooding , roblems.

The City Engineer expressed the view that the overall problem of drainage of the general area
simply could not be solved as the ground level was too low 1o permit adequate drainase or improvement
of present drainage. IF, for example, the drainage outlets in the Harbour were raised 10 either free them
from or alleviate the affects of tidal influences, the street drainage would have to flow uphill to escape—a
gravitational impossibility. This was because the Water Board drains had to be constructed wery close
to the surface of the land o pet any fall in them at all.

Examination of Council files revealed a most interesting situation. The investigation officer
wrode (o the Councl as follows:

"As you know, the City Engineer met me at the complainant’s residence and explained in
somme detail the merits and the shortcomings of the work already carried out by Council
with a view to alleviating the problems being experienced by (her). In SUMMary, it seems
to me it can be said that the work carried out will be of help in preventing the fow of tidal
flooding on to the property, and, in the absence of tidal Aooding. will help rid the aperty of
stormwater impounded on the property during heavy raim. However, no practical benefit will
flow from the work in critical periods where tidal flooding and heavy rain coincide,

The problem in this case, clearly, is the low level on which the dwelling has been built,
particularly taking into account the material of which the floor of the building is constructed.
This material, it was conceded, tends 1o swell and explode if subjected to water penetration.
Thus my consideration of the matier has been directed to the events which led to the dwelling
being allowed to be built on its present low level,

AS ¥ou are aware, | spent some time examining 4 number of Council's files relating to the
property . . . and, in additien, had discussions with Council's Chief Building Inspector.
The conclusions | have reached are based on the material available in Council's files, the
materal provided to me by the complainant and my discussions with Council’s officers, and
can be summarised as follows:

I {a) There can be no doubt that, at the time Council approved the relevant Building
Apprication {No. 634/30) in April, 1980, it was clearly and unequivocally recorded
in Council’s files that there was a depression on the land jself, and, more im-
portantly, that the whole of the land was lower than adjeining properties.

(B} (1) Those facts were fully set out in the Closing Order (in respect of the original
building on the land) issued by Council on 2nd Movember, 1976, In his
certificate o Council, pursuant 1o Section 58 of the Public Health Act, which
led to the issue of the Closing Order, Mr, Inspector B. A. Schasser indicated
that, inter alia, the following conditions existed :
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“The ground level beneath the dwelling 15 below the level of the surrounding
land which is below the level of the adjoining properties.”

(it) The work required 1o be carried out in terms of the Closing Order in respect
of this condition was stated as follows:

“Raise the height of the land which I'H:lnﬁ the curtilage of the house to a
height bevel with the adjoining land including the area under the house for
the purpose of eliminating dampness,™

(iii} My comment is thai, if this work was regarded as necessary in respect of
the original dwelling then, surely, it was just as necessary in respect of the
dwelling constructed in 1930,

In acddition, but of less significance, there was the letter of 9th November, 1976,
from (& nearby resident) which, inter alia, drew attention to the low level of the
block and the need for it to be raised o normat level.

The existence of this material within Council's own records, coupled with admitted
knowbedge of tidal flooding problems in the area where the land 15 situated, alone
should have alerted the Building Surveyor who carried out the site inspection on
31t March, 1980, to the need 1o consider carefully the matter of adequate drainage
and possible flooding of the land,

Added 1o this, of course, was the very physical appearance of the land which the
Building Surveyor must have seen, This particular block was (and stll i5) lower
than the footpath and the adjoming properties. The Building Surveyor failed 10
attach any importance to this despite the Tfact that, only a few years previously,
Council had issued an Order requiring that the level of the land be raised to that
of adjoining propertics if the dwelling then thereon was 10 be, after frenovation,
reedered “fit for human habiation or occupation.”™

I have noted Council's explanation as 10 why the present dwelling was allowed to
be buily at its present bevel above ground and without requiring the level of the
land to be raised. Such explanation appears 10 encompass Dwo aspects, mamely:

—ithe land had never been proclaimed as unhealthy @

—there was no evidence of dampness on the block at the time of site inspection
in March and April 1980 (not September as stated in the Engineer’™s report
af 23rd June, 1981,

Council's explanation, in my view, must fail because:

iy In ferms of Section 313 of the Local Government Act Council had a
mandatory duty to consider. in respect of the application for building
approval, amongst other things:

—drainage and healthiness of the building —section 313 (a):
—hetght of foor levels in relation to the level of road—section 313 {c);

—whether the site was subject to flooding or tidal inundation—section
313 (1), bur it would appear that such matiers were cither not con-
sidered or not properly considered.

(i) Council has not denied the complainant’s chaim that the site inspections
were carried out during an extensive dry spell and that, therefore, the
phsence of any sign of dampness, in itsell, was not sufficient 1o overnide
the other factors present (as set oul in ilemis { 1) and (2} above) nor sufficient
discharge of 1he responsibilities imposed by section 313

| have noted Council’s claims that some fill was placed on the land when the old,
ariginal building was demolished. However, {a resident} who lives nearby and
whao has taken an active interest in this parnicular land since, at least immedllz:hlﬂh'
prior 1o demolition of the onginal dwelling, has claimed that only a very sl
amount of fill was placed on the land, and then only on the front section of it

It would be difficult to refute this claim (and, | note, Council has not attempied
1o do so). Fven today, afier (the complainant) has placed quite a lot of fill on the
land, it is evident that the level of the land when the existing dwelling was buily
was significantly lower than the level of adjoining propertics, and that there is
still a depression under the house. | might add that | saw the land, in any case,
on 1%th January, 1981, before (the complainant) had carried out flling,

In my discussion with the Chief Building Inspector, Mr Stewart, | rarsed the matter
of the responsibility of the officer who carried out the initial site inspection in
the light of the mandatory provigions of section 313, Mr Stewart indicuted that
the officer, ot that time, wis new 10 the area. This indicated to me that the officer
might not have been aware of the tidal fooding problems experienced in the area,
However, Mr Steward wen on 1o say that the officer had conferred with the Area
Inspector who, | presume, was aware of such problems.
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(b1 1 also raised with Mre Stewart the fact that no final inspection has been carmed
out in respect of this building and that Council is still unaware of what the builder
did about disposal of stormwater from the building. 1 expressed the view that the
latter aspect appeared imporiant in view of the problems with flooding on the
tand and Mr Stewart undertook 1o follow up that aspeci.
I the light of the foregoing, I am of the view that, given the history of tidal inundation of this
area . . . and the low level of the land in comparison to adjoining knd, the present problems
being experienced by the complainant in times of tidal flooding accompanied by rain could
reasonably have been foreseen by Council and that Council did not exercise a proper duty of
care nor discharge the mandatory duty imposed wpon it by Section 313 of the Local Governe-
ment Act when approving the relevant building application, in that Cowncil failed 1o require
the level of the land 10 be raised 1o a height at least level to that of adjoining properties,
O this basis, and bearing in mind that the only sure way o prévent waler penetration of the
floor of the complainant’s dwelling is 1o raise the floor level 10 a safe heighs, it would scem
reasonable that Council assume full responsihility for the rectification of the problem and to
accept responsibility for having the dwelling raised (o an appropreate height.”

The Town Clerk subsequently informed me that Council had resolved 1o accept responsibility,
in view of the approval of the building application, for the raising of the cottage to allow the land 1o be
filled o raise the dwelling 10 a height above any nuisance floodmg, He added that arrangements were
being made (o implement Council's decision.

In view of the action taken by Council enguiries were discoatinued,

Casg No. 25
NEWCASTLE CITY COUNCIL
Subdivision of land withoui owner’s knowledge

A complaint was received from a Mewcastle resident, referred to here as Mr Z., that his land
had been subdivided by the previous owmner without his knowlodge.

Mr Z. bought the property early in 1976, three davs before the previous owner, Mr W, lodged
an application to subdivide i1,

Mr Z.. was under the impression that he owned the whole of the block of lund concerned.
Council records showed him as liable Tor rates on the entire property.

Mr and Mrs 2, were given vacant possession of the pwg-:rl:;-' a month afier purchasing iL
Twelve days later. Mr W, received conditional approval for the subdivision, Final approval was granted
by Council in August, 1976,

Mr Z. living a1 his new address, had no reason to suspect the former owner was still intending
to subdivide it. The Council raised no questions and sent him ne information about the proposed
subdivision, despite the fact that he was listed as the ratepayer for the property, and that the subdivision
wiss in the name of Mr W,

To complicate matters, the solicitor handling Mr .?;.'a- ongimal purchase did not sebmit the
transfer documents to the Stamp Duties Office or the Registrar General's Office for more than two

Yeirs.

Beiween 1976 and 1981, the Council rates were paid by Mr and Mrs Z. even though the Council
considered and approved a subdivision of the land in the name of W.

Without Mr Z.'s knowledge or consent. the original contract for sale of the land appeared 1o
have been altered after the subdivision. The amended document showed Mr £, as having purchased
only half of the eriginal block of land although Council took no action on the contradictory information

in the fles.

In consultation with the Ombudsman's Ofice, Council gave a number of undertakings to
ensure similar problems do not arise in the fulure. These included :

“{i) Survey plans will not be endorsed unless ownership of the fand is in the same name at
the time the subdivision application is lodged and the date on which the plan of sub-
division is endorsed.

(it} Building Application will not be considered unless the owner as indicated on the Building
Application is the same as that appearing in Councils records.”

The Ombudsman also recommended that the Council consider compensating Mr and Mrs Z.
for the cosis incurred due 1o problems arising from, or exacerbated by, Council’s actions and failure 1o

tike actron.
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Cazy Mo, 26
PARRAMATTA CITY COUNCIL
Co-operation to overcome health hazard

In desperation Mrs X, wrote to the Ombudsman on 4th January, 1982, complaining about the
inaction various authorities and specifically Parramatta City Council, the Health Commission of
Mew South Wales and the Metropolitan Water Sewerage and Drainage Board,

Mrs X.'s complaint concerned the condition of the adjoining property. She wrote:

“|t is a very serious health problem. There is raw sewerage running from my neighbour’s house
onto the Tootpath and seeping through an old P.M.G. box in front of my gateway making i
impossible to get out of the gate without having to tread in it. My fromt grass is just a swamp,
it ean't even be mowed, My neighbour’s toilet has been out of order for more than 3 years,
over which time many reports have been made, but nothing has ever been done about it. Not
only have | complained about it, but the other neighbours have Loo. They got nowhere with
their complaints either.

They use a bucket for their toilet and throw it out in the yard against the fence where it has
piled up over some time. Now they have the floor boards up i the lounge-room and are
throwing it under the house, along with garbage, washing machine water, dish water and they
wash in a garbage bin and this water also goes under the house to. All this water and toilel
urine is running into the front of my house and smells absolutely vile. They are semi-
detached houses and the stench coming into my house from all this is putrid . . .

Not one thing has been done to correct this matter at my front gate which was reported on
Monday 23rd Movember, 1981, and 1 am tired of getting the run-around and everybody
passing the problem 1o somebody else, because they don’t want 10 handle it."”

Prompt action was taken by this Office and on 1 1th January, 1982, Health Commission officers
were met by my investigating officers on site and the Town Clerk and an inspector from the Metro-
politan Water Sewerage and Dramage Board were n terviewed in regard to the problem. That same
day the Health Commussion officers gained ad mission 1o the problem premises with the assistance of
two Police officers and Tound the state of the house to be as described, il not worse, with the presence
of feas, rats. maggots and cockroaches also noted.

Enguiries revealed that the Board, Council and the Commission were previously aware of the
problem and had approached it by either serving notices on the inhabitants or involving a welfare
afficer. However, in this situation such action was not sufficient, A barrier to further action had been
the fact that when approached the owner became abusive and refused access and without access the
various authorities faced problems complying with the statutory requirements.

The problem of access was solved by the Health Commission officers. The Health Commission
arranged for scheduling of the inhabitants in terms of the Memtal Health Act as they were unable to
care for themselves and on 13th January, the inhabitants were removed. This action pionesred the way
for action to then be taken by Council and the Board. Council supervised the removal of rubbish and
waste matter from the property, and the Sewerage and Maintenance Unit fixed the Sewerage blockage
and repaired the defective drainage as soon as it could gain entry.

“This complaint proved a harrowing experience for all involved. It was rectificd but only with the
involvement of the Ombudsman’s Office and the combined efforts of the Health Commission of
M.5.W., Parramatta City Council, the Police and officers of the Metropolitan Water Sewerage and
Dirainage Board. It was pleasing to see such co-operation and Mrs X wis most grateful for the cleaning
of the neighbouring premiscs.

It was found in this instance that “although there was some delay by Coundl in utilizing s
powers and fulfilling its responsibilities there is no evidence to support a finding of wrong conduct in
regard to any of the above authorities”.

Case Mo, 27
RYDE MUNICIPAL COUNCIL
Unfair requirement of a restrictive covenant

The complainant advised in carly February, 1981, that he had purchased his home in August,
I978, with the only important restriction being & 15 feet wide drainage casement (a creek) running
inside and parallel to his side boundary. In NMovember of that year he apphied to Council to consiruct
a timber deck extending 12 feet towards ihe ereek and supported by brick piers.

The plans were rejected by Council because of a supposed “restrictive covenant” on the land
title extending 25 feet from the centre ling of the creck casement towards the house. Council, however,
stated that the plans would be approved if the complainint was prepared to enter into a Deed of
Indemnity prepared by its Salicitors, at his cost. This Dheed would then have the effect of & caveatable
interest on the property,

The complainant’s Solicitor wrote 1o Council concerning his search of Title and findings:
however, this better was not acted on by Council,
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~ The complainant then consiructed illegally a & feet wooden deck of cantilever design in the
beliel that without piers and/or foundations it would not encroach on the supposed restriction and that
it would therefore nod require formal Council approval,

o Council subsequently discovered that the deck had been constructed and issued a Demolition
r.

The property ovwner then prepared and submitted another application for the deck in retrospect
which was rejected by Council in January, 1981, for the same rgasons as previowsly piven, At this stage
the complainant came o the Ombuedsman’s Office and a report on the matter was sought lrom Counil.
This was recerved i late March, 1981, and it set ool the history of the complamt. Subsequently the
home was inspected and it was noted a1 the eme that the deck, because of 1ts cantilever design, could
in mo way be affected by any flooding of the creck,

The matter was subsequently discussed with Council’s Engineer who agreed thag there was no
chance of the deck being damaged by flood waters and that the deck did not encroach ingo the case-
ment. 10 was also discovered that a Caveat was never lixlged by Coundil concerming the 25 feet centre
line. Dhuring the conversation it was pointed oul that the complaint was something of a “Catch 237
situation. The Council could not approve the illegal structure in retrospect vet really could not demand
a Deed of Indemnity from the complainant. [t was pointed out that Council had the power, if i1 50
decided, to ssue a Section 3 TA Certificate of Compliance, indicating on it thar the deck was soame-
thing that was a departure from the approved plans and specifications but such that it need not be
rectified. 1t was also Felt that if the Council had pursued the Demolition Order and the home owner
had appealed to the Land and Environment Court, that there was some doubt as to whether the Courg
would order the demolition of the deck.

This information was conveyed to Council formally on the Bth May, 1981 and on 27Tth August
Council advised that, based on legal advice, it had resolved that the Deed of Indemnity and covenant be
no longer required and that the Demaolition OGrder be removed.

This information was passed on to the complainant who wrote back thanking the Officer
caoncerned for his efforts,

Case Mo, I8
SYDNEY COUNTY COLUNCIL
Tenani asked fo pay previows tenant’s account

A person moving into & flat was told by letter from the Sydney County Council thag unless his
predecessor’s account for electricity was paid within four davs of s date, and a week belore the
predecessor's gecount was due, the electricity supply would be disconnected. It was pointed out 1o
the Council that this was quite unacoeptable and assurances were sought thar this was not the Council’s
usual practice and that an apprepriate apology was made. Following receipt of such assurances it wis
decided 1o discontinue the enguiry.

Case Mo, 20
WAVERLEY MUNICIPAL COUNCIL

Two-storey building on public reserve near Bronte Beach

A complaint was received by the lformer Ombudsman, Mr K. Smithers, in June, 1979, that
Waverley Council proposed o erect a brick two-storey building in a public reserve adjoining Broate
Beach. The upper floor was intended for use primarily by an -:rr*gams.atlc-n known as the Bropte
Splashers Winter Swimming Club. The complaint, from a local citizen’s society, was that it was illegal
and bevond the power of the Council to approve the erection of such a building. The second aspect of
the matter arose from information given to the Ombudsman in the latter part of 1981 that apparently
kews had been given by the Councel to some groups and persons (but not the public penerally or the
complananis) Tor the wse of the western hntFul'thr: constructed ground foor of the brick building
designated on the plans as “club rooms™.

Mr Smithers decided to investigate the first of the above two complaints and sought information
from the Council. The Council’s solicitors took the view that because of legal proceedings in the
Supreme Court between one member of the society which had complained and the Council, the
Ombudsman was ot entitled to the mformation he sought. (It 5 not my intention to review the
correspondence between the Council or its sohoaters and the former Ombudsman or to pass any
comments on the tone of that corresponddnee, | take the view that it was for the former Ombudsman
g ulilise any powers that he had of he wished 1o do 20,0 The Supreme Court litigation mitially came
before Mr Justice Mclelland and then went on appeal 1o the Court of Appeal which gave its judgment
on 15th December, 1979, The former Ombudsman did not take the matter forward to any determina-
tion prior (o his reterernent on [ Tth June, 1981,
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When the matter wis drawn o my agtention, | sought information as 1o whether the manter
would be listed before a single judge of the Supreme Court. My attention was alio drawn by
correspondence from the complainant to the current use of the compieted ground floor of the building.

| determined that | ought to complete the investigation of the complaint made to Mr Smithers
and should alse mvestigate the second aspect of the matter. Accordingly, by notice dated 18th January,
1982, 1 required the Town Clerk to attend before me on 27th January, 1982, 10 answer my questions
in the matter, He duly anended.

In my view the resun of the first complaing is determined by the decasion of the Court of Appeal.
That Court held that in sofar as the erection and proposed wie of the second floor of the proposed
building was concerned the Council was not cmpnwfr{:lp‘;}' either the provisions of the Local Govern-
ment A<t or the Crown Lands Consolidation Act to approve or proceed with the construction of the
building. The Court held, in effect, that the erection of & building with such second Aoor uses was not
possible in a public reserve. (The Court of Appeal did leave open the possibility that some changes of
proposed use which made the building open to the public m the relevant sense might enable the
construction of a second Aeor 1o procesd.

In my view, therefore, it follows that the conduct upon which the Council embarked in 1979 in
commencing the construction of building was contrary to law, and thus wrong conduct as defined by
Section 5 of the Ombudsman Act. 1t also fodlows that the original complaint must be sustnined.

However, before me, evidence was given of the legal advice which Council had obtained before
it actually embarked wpon the construction of the bwiblding. The Town Clerk informed me that he was
present at a conference on the Both March, 1979, in which Mr T. R, Morling, Q.C. {as His Honour
Mr Justice Morling then was), gave unambiguous and ungualified advice that the proposed development
was within power, and in particular the power vested in Council under Section 330 (h) of the Local
Government Act, 1919, This evidence is confirmed by a letter from Messrs Lane & Lane 1o the Town
Clerk of the 20st March, 1979, Mr Morling was at the time a Queen’s Counsel of the highest standing
with considerable practice and knowledge of the field of Lecal Government law. The fact that the
advice he gave, and upon which the Council relied, was ultimately held to be wrong by the Court of
Appeal, nevertheless, in my view, provides significant mitigation of what 1 have found to be wrong
conduct on the part of the Council. 11 is no doubt true that considerable moneys of the Council have
been spent on litigation, but, in my veew, a Councl s justified in relying upon legal advice of the calibre
of that relied wpon in this case,

Evidence was given before me by the Town Clerk as 1o the present use of the ground floor of
the proposed building which was completed and not made the subject of any challenge in the Supreme
Court proceedings, The castern hall of the building comains Men's and Women's change rooms and
is freely open to the public between normal swimming times. In the original drawings the second, or
western, half of the ground floor was designated as “Club Rooms™. According to the Town Clerk
what appears 1o have happened is that the Mayor, Alderman Page. without the matter going before
Counail, gave keyvs to the locked club rooms 1o two clubs, the Bronte Amateur Swimming Club and
the Bronte Ladies Amateur Swimming Club. A third key was apparently given by the Mayer to a
member of a group of carly morning swimmers, noi a formal club, For their use. Obviously, it appears
that a number of keys must have been cut as the complainants have noticed a significant use of keys.
The problem is thus that there appears to be a privileged group of the public whe are entitled 1o use
the club rooms while applications that members of the complanant group have made have been
rejected. Quite apan from the complaint of the complainants the |:|I'Ee number of keys available has
led 10 security problems. This was the subject of a letter of the Bronte Ladies Amateur Swimming Club
of the 17th December, 1981, which states as follows—

“However, keyvs 1o the club reom have now boen isseed 10 a good number of males who wse i
as their change room. As so many people now have kevs the club room has no secerity
and several of our kicking boards wsed for learn-to-swim have been stolen.”

Following upon the security problems, and also the notee that | gave 1o the Town Clerk, o new
lock was placed on the building and as | understand the posinon as detaibed in evidence currentiy
no-oiee has access 1o the building.

In my opinion the correct approach is 1o ask what course should the Council properly take in
relation 1o the so-called club rooms, having regard 1o the Face that the building has been erecied on 4
public reserve. 1t is clear from the authorites that in appropriate circumsiances a Council may licence
a club to use a building for some activity carried on in connection with the use of the public reserve.
Any such licences should, however, in my opinion, be the subject of licence approved in writing by the
Minister under Crown Lands Consoidation Act, Section 3TRR. In my view. subject 10 the Minister's
consent, and having regard 1o the fact thay there was no challenge in the litigation to the ground floor,
it would be appropriate for the Council to approve a license in writing 1o any hana fide club. However,
I do net consider 1hat i 1% proper 1o heense some members of the public (not being members of a
hona fide club) o wiilise the so-called club rooms and not 1o allow other members, ingluding members
of the complaumant growp. o ulilse those club rooms.

To summarise. in my view, the siluation prior to the recent action of the Town Clerk in providing
o new lock for the building wis such as the Council should not have allowed te oggur. 1t may well have
been that the Maver had in mind some temporary use of the club rooms but, nevertheless, whai
occurred should not have occurred. In the appearance before me counsel Tor the Council indicated
that he had been instructed that the Council was interested Lo have my recommendations as to what
course should now ke place, 1 responded to that request by andicating that
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(2] no use of the club rooms shoubd 1ake place until the matter was regulansed.

thi the Council should prepare licences for such bona fide clubs as it wishes to lioense
pominating the use contemplated in association with the park and that a resolution of
Council should approve such licences, Applications for licence by different bona fide
clubs should be considered fairly by the Council.

il the Mimister's consent should be sought forthwith as & matter of wrgency.

Casi Mo, 30
WOLLONGONG CITY COUNCIL
Piping of & Water course

The following letter was reccived on 20th May, 1980, from a resident of Woonona, referred (o
here as Mr ).

“ & creek which runs through my property floods in wet weather and creates a lot of damage.
However, despite repeated requests to the focal councl, nothing has been done. 1 am
enclosing press clippings and reports relating (o this matter and hope that you might be
able to help.”

Enguiries were made at Council and i was revealed that the paping of the water course in
question had been the subhject of discussion and correspondence since 1974, shortly afier the complainant
purchased the home. Council maintained that he was well aware at the time of purchase of the natural
water course being located within the property and as such that it was his responsibility to maintain it.
The property owner had been acting throwgh various Solicitors, the local news media and the Health
Commission in an effort to have Council pipe the drain.

Council had always masntained that the road drainage ran into a natural water course which
traversed the property and therefore was not their respansibility o pipe as it was on private land. In
addition, the surrcunding area was also similarly traversed by natural water courses being on the side
of steep hills,

As a part of thes Office’s enguiries the arca was inspected and copies of various plans obiained
showing the dramnage caichment and storm water drains.

It was apparent a1 the inspection that some damage had been caused to the property and that
it wis possible in the future that the house could be undermined.

A letter was then sent 1o Council on 4th September, 1980, asking the Tollowing questions:

(1} Does Council consider that the arca of Mr 1's land into which drainage waler is dis-
charged is a watercourse? 1| should be pleased to know Council’s view on the Gictual
hases and the legal bascs which are relied upon 0 substantate Council’s position,
1 have been referred to the decision of Barwick, T, i Keesovie v. Shive of Swar-
Guildford 118 CLR 468 at 475476 where His Honour sud that a watercourse musst
casentially be a siream and be sharply distingushed From a mere dram or a draimage
depression in the contours of the land which serves 1o relieve upper land of excess water
in times of major precipitation. It s nod encugh that the witter, when it does Mow, does
soin what may be seen as o defined course or chanmel,

(2} Has there been any significant increase in quantity or any detriment resulting from the
rate or manner of discharge of water ot the point that it is discharged into the and of
Mr 1.7

(3} Has any damage been caused to Mr J's land by the flow of water from the drain at any
time since the original construction of the drain, and what is the effect on Mr 1%s land of
water flowing during. or as.a result of, heavy precipitations?

4} Will vou kindly explaim why your ketter of 25th June, 980, senl 1o M in Fesponse 1o my
Tetter of 2nd June is in precisely the same terms as your letter 1o the Senior Legal OMicer
of the Australian Legal Aid Odfice on 22nd February, 19807 | would have expecied
following reccipt of my letter some further consideration of the matier would have aken
place: possibly the site had been inspected. 1 such Further consideration did oceur it is
certainly not refected in the correspondence,

Council sought legal adviee and on 24th March, 1950, answered the questions as follows:

i1y Council does consider that the land inte which drainage water is discharged is a natural
watercourse, Plans held by Coungil, submitted by the owner, of the whole of the land
prioe to subdivision, show both by a line drawn on the plan and notation thag a natural
wiatercourae existed on the land prior to subdivision and road consiruction,

DP 29622, accepled by the Regisirar General in 19358, shows by a line and notation a
natural waiercourse wholly within Lot 81

I cannot commient on the current legal basis a5 major legal variances appears (o have
oceurred in determining what constitutes o nutural watercourse since 938, However, in
and prier 1o 1958, the stream wias eecepted as & naural watercourse and is. and has been
for many vears well defined by banks and bed.
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Council's Solicitor has considered the case Knezovie v. Shire of Swan-Grildford, and
submits thai this case cannot be direcily compared with the property the subject of the
enquiry. It would firstly appear that the High Court in this case was considening a
situation in Western Ausiralia and was accordingly applving Western Australia Local
Government law, The Solicitor secondly points out that the facts i that case were
similar but certainly far from the same as the facts in this situstion.  Accordingly, it s
not possible to comment on that decision of the High Court,

{2} From the limited records available, it does not appear that any significant imcrease has
oecurred in the catchment contributing to the water course in Lot 31: however, it-should
be noted that in the years 1974, 1975 and 1976 abnormal ramfall intensitics werg
expericnced in the area, which would have icreased the quantity of water discharging
into the watcrcourse above that expertenced for many vears before.

The effect of this abnormal sunfall mtensity and high discharge would no doukt have
aeeelerated erosion of friable material on the seep grade within Lot 1, Thizs would
be particularly detrimental to any flling placed on Loa 81 in or immediately adjacent o
the watercourse, by previous owners,

(3 As indicated above, the flow of water in & walercourse on a grade as steep as existing
on Lot 81 over talus materml, which also exists on the lol, must cause and continug (o
CRUSE Erosion.

Council's records indicate that serious erosion existed on the site in May, 12, prior (o
Council acquiring Lot 31 abutting the eastern sicle of Lot 81,

The width and depth of the watercourse is such that the flow of water, even in intense
storms, would be of only relatively shallow depth. however, the effect of possible Turther
crosion of the bed, coupled with erosion of the bank by surface water flow from Log 81,
and rain and wind erosion on the exposed bank Face could have an effect on Lot B,

The situation regarding the eroded watercourse within Lot Bl has aliered only marginally
since the first complamt in 1974, The site has been imspected on numerosus ooCaALIcS
since that date, and as cutlined in the letter of 25th June, 1980, considerable discussion
and correspondense has opcwrred,

As vour letter of Ind June, 1980, requested a report as soon as possible, and not later than
27th June, 1980, and as the siluation has not changed since my letter of 22nd February,
1980, 10 the Australian Legal Aid Office, and as Council had already endeavoured to
fully but briefly acquaint the Auvstralian Legal Ald Office of all facts considered pertinent,
it was conssdered reasonable and sensible to advize vou in the same terms.

It should be noted that in the period between February 1980, and June 1980, a drought
sntation existed and minimal rain occurred in this area.

Subsequently i early June a further letter was sent to Council roquesting it Lo review the matter
after considering the cases of Rudd v. Nerwshy Shive Cowncll {31 LGRALTX and Helsham C.J. in the
Stevens and Anor v, Bowral Mowleipal Cowrer] case. A copy of the Dmbudsman’s 1978 Annual Report
on the Rudd case was supplied as well as a copy of the Stevens judgment for Council’s consideration.

Mr 1. was kept informed of the proceedings and advised that the matter of complaint to the
Ombudsman was whether the area into which the Council was discharging street water was a natural
water cowrse or wheiler it was o mere depression in the ground into which water, on occasions, rn.

Council again sought legal adviee and on 27th October, 1981, advised that it had notified the
complainant that it had resolved to suggest to him that he transfer 10 Coungil a strip of land containing
the water course on the understanding that it would be piped in 1982,

Mr 1. subsequently agreed to Council’s offer and thanked the officer concerned in this Office.
The casc was then discontinued.

Case Mo. 31
WOOLLAHRA MUNICIPAL COUNCIL
Refusal to refund building enquiry fee

The complainant made an enguiry with the Council regarding the suitability of two project
homes for possible erection on her land. She lodged skeich plans only on the advice of the local
Building Inspector, as she merely wished 1o asceniain Council’s artitude and likely response 1o a formal
building application before she incurred the expense of having formal plans prepared. She paid the
normal engquiry fee of 5115

Council subsequently informed her that Formal plans were required 1o enable her enguiry 1o
be considered and she, therefore, arranged for plans 1o be prepared by cach of the two project builders
at & cost, all told, of 5930,

As, in her view, Council had provided her with no information in response to her initial enguiry,
the complainant sought a refund of the enguiry fee. This was refused on the basis that the fee was “not
refundable”™ and, later, on the basis that “there is no provision for the refund of fees paid in respect to

enguiry applications".
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The matter was taken up with the Mayor who reported in the following terms:

“The 1ssues have been discussed with senor stafl of the Council and | must say than | believe
(the complainant) has been rreated a e harshly, There was, | feel, a oo rigd adherence
1o regulation by stafl members, The situation wath regard 10 enguiry applcations, as a
matier of Council policy, has required payment of processing fees equivalent 1o halfl the
statutory Fees stipulated by Ordinance 7. The justification for this has been the cost of
processing. Enguiry applications, because of their very nature, would Aot call for the degree
of s1afl time demanded by fully documented applicanions,

In relation to the proposal from (the complainant) a fee of 5115 was paid on 1 5th Seplember,
1981, Subsequently, the Disirici Building Surveyor was involved in the preparation of
comments; this following his examination of the enguisy proposal. Az a pesult of the
involvement of the Dhstrict Building Surveyor & letter was forwarded 1o (the complaimant)
on 8th Ocrober, 1981, sugpesting thar formal plans, drawn to a suitable scale, be submitted.
When {the complaimant) replied to the Council on 27th October, seeking a refund of the
SIS fee, the correct response would have been for a refund of part of the fee 10 be made,
with the deduction being related 1o the actual processing fime involved, Unlortunately, this
was not donc. Further to this, the later response from the Council was that there is no
provision For refund of fecs.

Miw that the matter has been brought to my attention, 1 have issued instructions to—

(a)} provide for a Full refund of the 5115 to (the complainant), notwithstanding pro-
cessing costs which were incurred; and

(b} that administrative steps be taken 1o ensure there i no further similar cocurrence.
I have had the Town Clerk write, this day, 1o (the complainant).™

_ The complainant informed me that she was completely satisfied with this outcome and in view
of this, and the fact that the Mavor had taken action to ensure there was no further similar occurrence,
I discontinued my enguirnes,

Whilst this complaint involved a relanively minor maner, it illustrates the benefits which can
flow from the fact that my correspondence with public and local authontes 15 vsually dealt with by
the head of the awthorify.

Cuase Mo 12
CORRECTIVE SERVICES—Report on Day Leave
Report imder Section 26 Owmbiedsonn Aci— Day Leave

THE COMPLAINT

Complunts were received by the Ombudsman from and on behall of a number of prisoners who
alleged that Circular 4679, issued on 16th July, 1950, by the Corrective Services Commission (o cover
the granting of Day Leave 1o prisoners, was being imterpreted in a way that was wrongful andlor
diseriminatory. The complains were—

(1} that in the case of serous drug offenders and inmates invalved in violent crime, the
statement in paragraph 5 that they would be eligible to apply for day leave during the
lase ewelve months of their sentence was being disregarded, and in fact applications were
not usually considered until six months before a prisoner’s expected date of release; and

(2} that in deciding whether a prisoner was prevented by paragraph 5 from applying for
Day Leaxve until the fast twelve months of hes or her sentence, the Commissioner's
delegates were not conssdering the full definition of “serious drug offence™ as laid down
in paragraph 3,

THE INVESTIGATION

On 25th January, 1982, | wrote to the Department stating the terms of both complaints and
secking a response from the Chairman of the Corrective Services Commission. As a result of that
letter, Mr K. McCormack, the Executive Officer (Establishments) and Mr Roger Gallagher of the
Commission attended my Ofice on 10th February, 1982, and provided me and an officer of this Office,
Mrs Albertje Gurley, with the information sought. | am most grateful for the help provided by
Mr McCormack and Mr Gallagher.

Complaine 1

It appears that Circular 4769 was issued by the Depariment on 16th July, 1980, and that this
Circular did indeed advise that inmates who were convicted of serious drug offences or who were
directly involved in crimes of violence would not be eligible to apply for Day Leave until iwelve months
befare their expected date of release. It scems incscapable that this must be interpreted as meaning chat
they were entitied to apply at that time.

I appears that this Circular was generaily published throughout gacls by being displayed on
notice boards and otherwise being made available to prisoners. It was clearly known 1o those prisoners
who complained to this Office.
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However, i1 appears that the eligibility of these prisoners for Day Leave was va riedl some time
before September, 1981, by a decision of the Commission thal prisoners in this category should not be
granted Day Leave until siv months before their expected date of release. This decisson was not,
however, explained to prisoners or indeed 10 anyone else, cither specifically or in the form of an amend-
ment 10 Circular 4679, Indecd, on the basis of material supplied to me by Mr McCormack, it does not
appear 1o have been reduced to writing except in the form of an unconfirmed minute (No. 3.10) dated
Tth September, 1981, which stated that the Commission “eonfiemed™ that this was the policy with
respect 1o prisoners convicted of “serious violent ¢rimes”. The wording of this minute speaks of the
date a1 which prisoners can be granted Day Leave rather than the date on which they are eligible for
it bt 1 am satisfied that this is a purely semantic distinction and that it does refer 1o a decision which
varied the cligibility for Day Leave. The minute makes no reference to serious drug offenders, bul
Mr MeCormack confirmed that the decision applied 1o this group as well.

It appears that the change in eligibility was not published until 3rd February, 1982, after the
Commission had received the letter of complaint from this Office. On that date the Commission issued
a circular to Superintendents which referred generally to the change in policy. and advised of a further
change in that inmates convicted of serious drug offences would again be eligible to apply for Day
Leave twelve months from their expected date of release. However, Superintendents were not asked
to bring this to the attention of inmates by, for example, posting it on notice boards, although the
circular stated that—

action should be 1aken to ensure that any inmate who now comes within the criteria and
whose case has been deferred should be given the opportunity 10 re-apply and be reconsidered.

1 believe that the Commission’s action in not publishing the change in the eligibility rules to
prison stafl and inmates—either in the form of an amendment to Circular 4679 or in some olher way—
was wrong conduct within the terms of the Ombudsman Act. in that it was unreasonable, The date at
which prisoners become cligible for Day Leave is understandably of great importance to them and
gives them an incentive towards which they can work. The fact that they did not understand that the
rubes had been changed caused great distress and resentment among those prisoners who spoke 1o this
Office. 1t cannot be conducive to a prisoner’s prospects Tor rehabilitation for him or her e work hard
and conduct themselves well in the hope of obtaining Day Leave only 1o be told. when the date at
which they believe they are eligible arrives, that leave has been refused and they should re-apply in
six months time. 1t also seems odd that the Commission should employ welfare officers for the purpose,
inF_-r alia, of giving advice to priseners and then not ensure that they are provided with accurate
information.

I am concerned that the failure to publish the change of eligibility in this case is indicative of a
general Failure within the Department to ensure that prisoners are adequately informed of their rights
and obligations.

Insufficient attention has been given, in the past, 10 ensuring that basic prison rules and reguli-
tions, as well as the criteria governing programmes like Diay Leave, are reduced 1o simple English and
made readily available, 1t s unreasonable 1o expect that prisoners who do not know their obligations
and rights can obcy them, Considerable frustration 15 generated when prisoners work diligently and
well towards an incentive which they wrongly believe exists and which then disappears without any
explanation just as they expect 1o obtain it. This situation must contribute to tensions within the
prison system generally.

Mr McCormack offered no explanation for the failure 1o publish the change other than, first,
that it takes a considerable time to issue an amending circular: and second, a statement to the effect
that if prisoners are granted a privilege they soon demand it as a right,

I do not accept the first of these explanations. Circular 4679 consisis of roneoed sheets which
could have been amended as required by altering the word “twelve™ [0 "six™ on W0 OCCasons, There
are not a large number of prisons in New South Wales, and | would not have thought thal sending a
copy of the altered sheets to the Superintendent and the Wellure Officer at each woiild hive been a
time consuming exercise. | can see no logic in the second explanation, as the decigion i this case
withdrew & benefit rather than extended one. In any event, the original circular and the subsequent
decision spoke only of an inmate’s ofigibility 1o be granted Day Leave, Itis always up te the Commission
10 decide whether or not an cligible applicant will in Fact be geared Day Leave, as this decision is
completely within the Commission’s discretion,

Couriplaninr 2

Paragraph 5 (a) of Circular 4679 defines “serious drug offence™ as—
~one heard before a Judge in the District Court which involved the personal use of a drug of
addiction, and or possession of a drug which could reasonably be 1aken as a sign that the
person is “at risk of engaging in the impulsive or crinmnal bebaviour endangering the
community and thereby bringing the day leave scheme into disrepute.”

The importance of this section is that a prisoner who is convicted of a “serious drug offence™
is not eligible for Day Leave until within twelve months of his or her expected date of release.

The compliing to this Office was that the full definition of “serious drug offence™ was not being
taken into account in determining when a prisoner was eligible 10 be granted Day Leave, and that in
practice any District Court conviction was regarded as sufficient 10 disqualify a person from eligibility
to apply until twelve months from the expected date of release.
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My eiscussions with Mr MoCormack lead me (o conclude that ithe eritera laid down in paragraph
5 (ad are non being applied according to thear clear legal meaning. Mr MoCormack tended o the view
that the paragraph was impractecal as a genuing test, and was muech concerned with the difficulty of
finding a definition of “seriows™ which he would consider satisfactory. However, that is not the poini.
I have no doubt of Mr MoCormack's good faith, but the Circular provides a definition which is
perfectly clear, although not necessarily casy 1o apply. Any person who in the opinion of the Com-
mission or it properly delepsted officer Falls ouiside that definition is entitled 1o be considersd on the
merits for Day Leave without waiting until twelve months from their expected date of release.

The confusion is illustrated by the case of an immate cited inoowr letfer to the Depariment. This
person applicd fior Day Leave two vears before his eapected date of release, and accompinied his
application with a submission to the effect that his was not a “"serious drug offence”™ because 1t involved
no personal use and no possession “which could reasonably be taken as a sign that the person i “at
risk’ of engaging in the impulsive or criminal behaviour endangering the community . ... However,
it appears that the guestion of whether he was cligible for Day Leave at this stage was simply mot
addressed. The comments made to the Commissioner by the Executive Officer (Establishments)
wene—

“*This is o case where the Court took a very serious view of the offence (10 years with NPP
of & years). Adthough it has been recent policy 10 review such cases within 6 months of
expiry of MNPP—this is a case when the Commission might well consider review 12 months
prior (o possible release, 1o, November, 1982, and 1 so recormmend,”

Dy Leave was refused.

IT the comments indicated that the application was excluded by paragraph 5 (a) because it was
a case “where the Court 1ok a very serious view of the offence”™, this issimply not consisient with the
clear terms of 5 (a). 16 in fcr the application was considered on the merits bul refused because the
offence was a serious ong or for sorme other reason, this should have been made clear.

In miy view the way in which the Commission poes about considering applications for Day Leave
does not conform with the rules and criteria knid down by Circular 4679, 1t is entirely within the power
of the Commission 0o alier these rules and criteria il they consider the preseni ones impractical or
inappropriate, but in my view, it s wnreasonable conduct within section 5 of the Ombuedsman Act for
the Commission to publish certain rules and criteria 1o prisoners and then to disregard those rules and
criteria in making decistons.

It is mot an answer 1o the probtem to say that all applications are in fact considered by the
Commission. At prescnt the published rubes would kead many people not to bother applying until
twelve monihs before their expected date of release because of a beliel that they are ineligible. If the
Commission proposcs to deal with all applications on their merits, that fact should be made clear to
PTESONETS.

RECOMMENDATION

Complaint 1:
The complaint is found 1o be sustaimed.

It is recommended that the rubes currently governing Day Leave be immediately reduced to
simple English and published generally within the prison svstem 1o inmates and Corrective Services
Department staif.

It 15 further recommended that urgent attention be given 1o drawing up a simple and regularly
updated maneal for all prisoners which sets out their basic obligations and entitlements and explains
the rules governing programmes of major importance such as Dav Leave,

Complaing 2:
The complaint is found (o be susained,

It 15 recommended that the application of the prisoner referred 1o above be reconsidered in the
light af the present critena as comained in Circular 4679,

It 15 also recommended thar, in making decisions on Day Leave, the Commission in Tulwre
adhere to the eriteria laid down in Circular 467%, or 10 such other criteria as may be determined and
published from time 1o time.

Signed by
Susan Armsireng,

Assistant Ombudsman for G. G. Masterman,
Ombudsman.

23rd June, 1982,
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Case Mo, 331
CORRECTIVE SERVICES
Sentence calculation following the Baorr case
Report under Section 26 Ombidsanan Aci

Inadequacy of Existing Procedures Relating to the Compilation and Availability of Prisoners’ Sentence
Calculations

[. THE COMPLAINANTS

Complaints were received by this Office from several prisoners whose non-parole periods were
aflected az o result of & recent Supreme Court decision in Reging v. Burr. Similar complainis had been
recerved some months earlier as a result of the decision in Smith v. Correciive Services Covrinriision.

2. THE COMPLAINT

The prisoners were aware that the application of the principles inherent in both of these decisions
wontld alter their effective dates of release. In 193] this Office had noted some delays in the Depariment's
advice to prisoners on the effects of the Swiftk decision. The prisoners were now complaining of similar
delays in informing them of revisions (o their non-paroke period dates following B,

3, BACKGROUND

(&) Effect of these deciafon

Rath the Smieh and Burr decisions varied the Department’s customary interpretation of
the remission legislation.

The effect of the Sauth case was that where a prisoner i returned to prison after revocation
of parale to serve the balance of his or her sentence, 5/he is eatitled to remissions on the period of
imprisonment served before the release on parole as well as on the balance served subsequently.

The Burr case was consequentinl in that it held that, where prisoners whose dote of relense
was affected by Smich’s case were serving a subsequent sentence which was (o commence on the
expiry of their previous term {i.e., the balance of parole), the non-parole period set for the second
sentence should be adjusted to allow Tor the reduced time now 1o be served on the first sentence,
This decision, of course, did not apply 1o prisoners whose second sentence was 1o be served
concurrently, or was fixed (o commence on a day other than that of the expiry of the first sentence,

(b} Actiow laken by the Departmieir

I appears that all prisoners aflfected by the first of these decisions, that of Saith, were
identified over a weskend afler overtime for some thirteen officers was approved, and all the
the recalculations necessary were completed by May, 1981, a period of some seven months,

Om the face of it, the Bivre decision merely reguired that the Depariment identify those of
this group who were also serving a second sentence commencing on the expiry date of their
sentence, and then deduct from the non-parole pericd set in the scoond case the amount credited
in the firsi. The Bure decision itsell explicitly recommended that the Executive Government give
consderation to effecting this at an administrative tevel, and pointed out that the necessary result
could be achieved by considering the release on licence of the prisoners affected at the date when
they might have hoped to be considered for parole if the correct remission refense date had been
known o the sentencing judpe,

In respect of the Bwer decision, the Minister for Corrective Services approved, on 3rd
Movember, 1981, that—

“cases of all prisoners affected should be referred 1o the Pareie Board for it views on the
question of early rebease on licence at a tme in advance of the expiration of the non-parole
period, equivalent 1o the difference between the date of release under the old and new
methods of calculating remission entitlerments,”

(c) Tie Probfem

While it appeared that the steps suggested by the Court were being taken by the Depariment,
it appeared also that the systems and procedures operating within the Depariment constrained the
extent to which 1t was possible 10 speedily and accuraiely identily those prisoners serving varioos
iypes of sentences, Delays in advising prisoners of their entatlements were occurring as a resuli.

However, there remained anather aspect of tlse problem. The date upon which a prisoner
becomes u.-||'|_gi|1|: for parole, while in no sense a “release date,”™ is-used as “the date of expecied
release” which, in turn, determines when an inmate s eligible to apply for day keave, work release
and other rehabilitative programmes. Thus, simply (0 ensure that the prisoners so affected were
considered by the Parole Board with a view to licence on or before the adjusted date was not
enough to ensure Fairness. Naturally, the opporiunity to work towards day weave, work release
and oiher educational and training programmes assumes particelar importance to priscners,
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For example, during a visit 1o Cessnock Carrective Centre in January this vear, Mr Stephen
Dawis approached me concerning his inabality 1o obtan informaton from the Department about
a possible revised non-parele period date, following the Burr case, 17 he was covered by the Burr
decision, as he believed, he would have been eligible 1o apply 10 attend & course at Newcastle
C.AE. which would have started in March. The delay in clanfying lis position. he clumed, had
made il impossible for him at that stage to have been considered for a course which he considered
would have greatly enhanced the likelihood of his rchabistation, quite apart from any lurther
remissions he may have been able to carn as a result of his participation in a irining programme,

Mr Davis has now advised me that he had in fact subsequently gained the benefn of atlend-
ing college, which he has atributed to the efforis of this Office in following up his complaint
through a letter to Mr Dalton of 25th January, 1982, 1 believe it would be fair comment 1o say
that if Mr Davis had not been aware of his possible entbement, and not raised the question of
gaining it with this Office, the benefit he now enjovs would not have been made available to him,
notwithstanding his clear entitlement to it under the Sarr decision,

In summary, the prisoners who had complained to me following the Burr decision were anxiows
to establish, first, whether they were affected by the decision and, if so, what their respective nesw non-
parole period expiry dates would be. Second, they were anxious 1o receive a statement of their entile-
ment from the Depariment so that they could have clear access to any other benefits Aowing from their

revised non=parcde period diates,

4, THE INVESTIGATION

In company with Mr Hartigan of this Office, 1interviewed the Oficer in Charge of the Prisoncr
Index Secrion, Mr Vedemuthu, aboui the problems raised above,

The following peints emerged as a result of this interview:

@ Itis, indeed, not possible to speedily and accurately sdentify prisoners serving varions |}’-‘m
of sentences. For the Smith decision it was necessary 1o 2o throaugh all 4, current files
in order to identify which prisoners were serving a balance of parole sentence—and even
this scarch was not conclusive in that files which were at the time oot of the syatem may have
besn eligible but not detected. In the Swer case a similar complete audit would have been
necessary (o identily all cligible prisoners, despite the fact that only Sedth case prisoners
would have been affected, because there was no means of ientilving new prisoners, entering
the svstem since Soith, who were affected by its principles. A similar complete audit was
also required to sdentify prisoners affected by the subsequent Green and Murphy decisions.

& Mo such complete audit had been carried owl in the Burr case because of the inordinate staff
nime involved and the fact that the Records Section was patently over-extended. Instead,
the Department was relying on a list provided by each gaol of prisoners serving a balance
af parole plus a senlence.

® There was no guarantee that these lists were authoritative, and it a red that a number
of emissions from them had already come o Heht and had been u-d':[:?

& In order to conclusively determine whether a prisoner was affected 11 was necessary (o
obtain a copy of the judge's remarks on sentence or the Court judsement in order [o
determine whether the second sentence commenced on expiry of the frst (covered by Burr)
or was concurrent or from another specified date {not covered),

& Because of the above, a list of prisoners possibly affected, with the adjusted non-parole
Fcriud dates, was forwarded individually to the Parole Board before the adjusted date
ell due, so that, in accordance with the Minister’s approval the Board could make a
recommendation for or against release on licence.

It was my view that, while the full audit procedure represented a significamt expenditure of
limited staff resources. the measures employed abowve to replace that procedure meant that many
presoners, to whom their release and non-parole period dates are the most important things in the
world, were l1eft in uncertaimty for unduly long periods of time. | consider that urgent steps needed
to be taken to determine conclusively which prisoners were subject 1o the Biere decision; 1o recalculate
their revised non-parole period dutes: and to notify them as soon as possible of the resulis.

Accordingly, while recognising the staffing difficultees involved, on 25th Janwary, 1982, 1 wrote
o Mr Dalton expressing the above and urgently sought his intervention in the matier. | expressed the
view that any reasonable sentenve recording system should allow for the provision 1o cach prisoner
of a regular {c.g., annual) statement of entitlements, with appropriate revisions (o release and non-
parole period dates clearly shown. [ also expressed my view that maintaiming an adequate system of
sentencing records would require the introdection of technologeeal ads.

Mr Dalton’s reply of 2nd Aprnl, 1982, confained adviee thay all prisoners alecled by the Buer
ciase had been identified, and that all remission entitbements had been recaleulated in ling with the
principles of that decision. He did not dispute the comments | had made in my letver, which were
expressed in similar terms to those made above. He conceded that watil peisoner records and  remission
calculations were computerised the Depariment will not be able 1o provide inmates with annuaal
stafiemenis. He went on to say—

“I am concerned with the failure of the organisation (o provide these details and have
im‘lnl-l:l_m that the project involving computerisation of offender records proceed as quickly
45 podsatde.
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Part of the problems which cause unnecessary complexities in the remission system relate
to the imprecise working of legislation and regulations poverning remission. As you are
aware, there have been a number of coun decisions over the last twelve months which have
substantially altered the Department’s understanding of how certain parts of the remission
and legislation are to be interpreted.

The Corrective Services Commission is at present considening major changes to the sysiem
of remissions and this also includes proposed changes 1o the Parole of Prisoners Act
involving the application of remissions.

The Commission will be in a position shortly to make firm recommendations to the Minsster
for the legistation and policy in these areas to be changed, Some of the basic ohjectives 10
be achieved from these ehanges are to simplify the exishing remissions system and to ensure,
through the wording of the legislation being made precise, that remission is applied in line
with the rebevant principles.”

5. CONCLUSIONS AND RECOMMENDATIONS

It is clear that the existing manual system of recording sentence calculations, while possibly
adequate 1o deal with a small prison system operating under fixed sentencing principles, has failed to
cope during a period in which prisoners’ rights have been, and probably will continue 1o be, more
intensavely linigated.

1 am heariened to learn that the Depariment is countering this problem in two respects—firstly,
by the introduction of computer based systems, and secondly, by simplifying the renmssion system
itsell and ensuring that the wording of the impending begislation is more precise.

However, for the moment, the Department ¢ontinues to be saddled with a system that is
acknowledged to be deficient. 1 understand problems similar o those outlined above are currently
being experienced in relation 1o the application of the principles determined in the recent Supreme
Court decisions in Murphy and Borges. The approach taken following both of these decisions appears
also to have been based on the same principles of expediency that were applied before in respect (o Burr.
I am informed that oventime was approved for the gaol clerks to identify those prisoners possibly
eligible to benefit under the decisions. Officers in Head Office of the Department eollated the material
received from the respective gaols and authorsed release or revisions to non-parole period dates where
appropriate.

While this action was a prompt response 16 yet another variation 1o existing remission entitle-
menis, the problem of delays and of incompleteness do not appear to have been resolved,

The problems inherent in this system ane compounded when it is recognised that there is no
estublished system of audit which could be used to monitor the accuracy of these various calculations
and recalculations, The present extent of audil appears 1o be restricted to sentence calculations
condected in parallel 1o those underiaken in the various prisons by a much overworked Mr Vedemuthu
in the Prisoner Index Section at Head Ofice. Cross check of the various entries is sporadic, and there is
certainly no altempt to pursue possible omissions, as for example industrial remission for which a local
gaal officer may have failed to advise the Prisoner Index through a clenical oversight. This aspect of
procedures is taken up in a future report arising out of a complaint from Mr ). W. Dufl, an ex-prisoner
al Mewnes, who not only lost several days industrial remission as a result of being transferred for a
short court appearance and medical observation, but was advised of a grossly inaccurate date of release
which led him 1o eleet 1o defer his parcle.

As stated earlier in this report, caleulations relating 1o sentences are the most important set of
figures in existence lor every prisoner. In my view, prisoners should be entitled 1o a statement as clear
and as correct a3 any bank statement. This should be provided on reasonable request and at sixs
monthly intervals automatically be issued. This system should be capable of providing advice expedi-
tiously whenever changes ocour to those calealations. 1t can be reasonably assumed that some prisoners
are unaware of their rights, and are accordingly unable to bring maners concerning possible early
release |i|:|- the attention of the Commission or the Parole Board, Early advice of changes 1o release 15
essential.

While | am certainly heartened by the Department’s intention 10 alter the remission svstem by
changes to the existing begislation, | fear that this intention may lead to postponements o the introdue-
tion of improved procedures and technology, IF such should be the case then considerable unfairness
and inconvemicnoe will persist bonger that it should,

I therefore recommend that the Department’s initiatives in respect to the development of a
computer based system be accelerated as a matter of the greatest urgency—if necessary, by the recruit-
ment of external consultants, cither from the Public Service Board or from the private sector,

The Department’s plans for legislative changes to the remission system are to be welcomed, and
while 1 look forward to advice in due course as to the progress being made in that direction, it should
not, in my view, necessarily preclude the urgent action necessary o improve the procedures and systems
whech are the subject of this report.

Signed by
SUSAN ARMSTROMG,
Assistant Ombodsman for the Ombudsman,
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Case Mo, 4
CORRECTIVE SERVICES

The front yards, Goulburn Gaol
Repart wader Secion 26 Ombudsman Act

. THE COMPLAINT

In the course of a regular visit to Goulburn Training Centre on 25th March, 1982, | interviewed
prisoners about a variety of general complaints. Among the prisoners [ interviewed several complained
to me about the physical conditions in the Front Yards of the Gaol, and about the general treatment of
the prisoners on profection who are confined there,

As a result of these complaints, an investigation of the Front Yards was subsequently conducted.
In the course of this investigation similar complaints were put to me by all the other protection prisoners
and the one segregation prisoner who were interviewed.

In addition, | later received a written complaint from 4 Front Yard inmate, who reiterated
several of the general complaints put to me by the other prisoners, and from Redfern Legal Centre,
which lodged a general complaint a3 a result of information received from its clicnts.

In essence, the prisoners complained about the appalling physical conditions in the Front Yards;
their lack of access to basic rights and privileges enjoyed by all other prisoners at Goulburn Training
Centre; and the damaging effects of the regimen on their physical and menial health, These issues
will be treated separately in the repor.

2, THE INVESTIGATION

Following receipt of the initial complaints, | returned to Goulburn on 2Bth and 29th April,
1982, and on 6th May, 1982, in company with Acting Senior Investigation Officer, Mr Greg Andrews:
a thorough inspection of the Front Yards was made, and photographs were taken 1o illustrate the
conditions.

All occupants of the Front Yards were interviewed over the three days, In addition, interviews
were conducted with the Superintendent of the Goulburn Training Centre, the Deputy Superintendent,
the Property Officer, and with three prison officers who had manned the Front Yards post. | also had
discussions with the Charge Nurse and inspected the patient contact list at the Clinic. Prisoners’ files
were alen inspected.

3, THE GOULBURN FRONT YARDS

Like many other gaols in New South Wales, the major part of the Goulburn Training Centre
was built in the last century,

Layout plan of the gaol is contained in Appendix 1. As can be seen from that plan, the Front
Yards are situated in a corner of the gaol complex away from the main cell blocks and activities areas.
There are nine individual yards. At the time of inspection, one of those vards was not in use and was
undergoing restoration work. Another yird is used as a shower complex, leaving seven vards for
occupation. Six of these yards at the time of inspection were used for protection prisoners, and the
remaining yard was used for a prisoner under a scgregation order. The physical layout of the from
vards is shown in illustragions | and 2 in Appendix 2.

The yards themselves are concrete and metal cages. As shown in illustration 3 and 4, a spiked
metal fence and gate operates as a first barrier. This opens into the cage proper. The yard itsell is
approximately 3 metres wide by 3 metres deep. Three of the walls are covered in heavy sheet iron.
The remaining wall is made up of heavy security bars and a security gate, Similarly, apart from a
I metre wide covered section at the back of the yard the roof is open 1o the elements and comprises
heavy security bars covered by a finer wire mesh. The flooring is bare concrete.

As illustration 5 shows, most of the yards contain nothing but a small steel chair and 1able, a
tap, and an open toilet. The toilet, as shown in illustration 6, consists of an uncovered aluminium pan
set into a concrete block, the walls of which are covered with sheet iron. The metal desk is relatively
small and designed for the use of one person, [t is welded to the walls and s not moveable., [See

illustration 7.)

Two of the yards also have a wooden bench attached to one of the side walls. These benches
are approximately 2 metres long and can comfortably seat approximately four people. (See illustration
8.)

4. THE FRONT YARD OCCUPANTS

The Front Yards were originally designed to house segrepation prisoners—i.c., those prisoners
who, because of their misconduct or for other reasons, constituted a threat (o the personal safety of
other prisoners or prison officers, to the security of the prison, or to the preservation of good order and
diiEl:I'[J:i“I;Il: within the prison and who therefore needed 1o be segregated from other prisoners. Each yard
wias chviously designed (o hold one segregation prisoner,
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However, at the time of my investigation, cnly one of the yards was being used for segregation
purposes. All the other yards were being used to house prisoners on protection, and this is now the
psual siteation at Goulburm,

Prisoners on protection are held scparately from the rest of the prison population. Prisoners
ask to be placed on protection for a variety of reasons, For example, one of my complainants had been
in the Front Yards for six months. Prior to that, most of his cell gear had been stolen—including a
colour television set, a stereo, and sixty cassette tupes. He came 1o know who had stolen the L
Through an intermediary he asked for his property 1o be returned, but was told that he would be killed
if it was reported stolen. Subsequently he did report it stolen, and at the same time asked to be placed
on protection. As a resull of reporting the thefl, the complainant fears for his life if he returns to
normil prison discipline,

Another complainant explained the situation of seeking protection in the following way:

“Most prisoners in the front 5 have found it necessary to ask for protection from the
other inmates for a multitude of reasons. Sexual molestation is a major factor. Fear of
being physically assaulted or even killed by the gangsters who abound in the prison proper
is another reason. These gangsters have successfully transferred their criminal activities in
the society which they offended into their place of supposed punishment and rehabilitation.
The records of killings, bashings and rapes, the cornucopia of drugs available in the gaols
will attest to the success these unrepentent gangsiers enjoy. The attitude towards the victims
of these recidivists—front yard prisoners—is QFI'I:FIL;EI'IBJIE# and disdain, while these prisoners
enjoy all the privileges and access to facilities which their victims are denied. Surely it is
obwious that this system has become depraved and even the senior officers are content to
ignore the situation. While these gangsters are given the best of all conditions in the gaols,
reform and rehabilitation will always be suppressed and prison crime encouraged™.

in contrast to the main prison population, most of the protection prisoners | interviewed were
relatively young, and the majority were of slight build. They tend not to have extensive criminal
records or convictions for major crime. 'While some prisoners seek protection after incurring debis to
other prisoners, it is clear that many are concerned purely to avoid being assaulted or raped.

An order which confines & prisoner on segregation to the Front Yards may be for up to three
months at the discretion of the Corrective Services Commission, whose lepmﬂl is required. imkﬂ.
protection prisoners are usually faced with a much longer period in the Front Yards. The average time
of occupancy among the protection prisoners that | interviewed was six months. One prisoner had
heen on protection for 21 months.

5 COMDITIONS IN THE FRONT YARDS

{ay vercrowding

Each of the Front Yards is designed for the oecupancy of one person. However, in my
inspections the only Yard occupied by a single person was that used to hold a prisoner on segrega-
tiam.

At the time of my first visit on 25th March, 1982, there were 34 protection prisoners in the
seven Yards then available to them. On the inspection in April this number had dropped 1o 22,
Ome yard had five occupants at that time, although 1 had been informed that on the previous
oceasion there had heen up to eight prisoners confined in one of the Yards at particular times.

I have already pointed out that in most of the Yards there is seating for only one person.
This means that, for the 61 hours that the protection prisoners spend in the Front Yard each day,
they must either sit on the bare concrete floor, on the toilet, or else take wrns using the one
aviilable seat.

There is nothing at all to do in the Yards each day, and because most Yards have no power
paints prisoners cannot even waich television or make coflee or tea. One Yard has two power
points, and the occupants of that Yard can use a television set to occupy the empty hours. (Sec
lustration 9.) While it was reported to me that prisoners occupying other yards were at timeas
able 10 take turns at being in the television yard, at least three of the inmates 1 interviewed were
on strict protection (i.c., requiring protection from protection prisoners), and could not avail
themselves even of this opportunity.

(b1 Provision of Basic Facilites

Only two of the nine yards are provided with a wooden bench seat to complement the single
metal seat and provide what would even approximate to adequate seating for the number of
isopers who are forced 10 occupy them from time to time. [ was informed that the existing
were put into the two yards earlier this year, but that further work then ceased. When |
interviewed the Superintendent, Mr Routley, on this point he informed me that the building
maintenance section at the Goulburn Training Centre was currently making benches up for all the
yards. At the time of my last visit, Mr Andrews of this Office inspected the ca?pcmr}' shop where
it was explained to him that priority was being given to the manufacture of bed bases for an
outside order.
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| was informed by prisoners that at some stage in the past they were able to bring blankets
from their cells to sit on during the day, but that prison officers had stopped them from doing this.
Mr Routley informed me that this direction was caused by the fact that the blankets were misused
by some prisoners. | explored with Mr Routley the possibility of the occupants using donated
mats or carpet pieces in order to protect them from the cold concrete when sitting on the floor in
the absemee nfadeiuale seating. Mr Routley informed me that he could see no sccurity problems
in this and would have no objections. The only foreseeable problem was the protection of mats
from petting wet when it rained.

The toilet in each yard provides no privacy for its user, either when the cell is occupied by
other protection prisoners or when the person is confined in the yard alone, when they are stiil
exposed to the full view of the Prison Officer manning the tower above the Front Yards and 1o
any officer or other prisoner walking past the Yards.

(c) Showers

.. As illustration 10 shows, one of the yards has been converted to a shower complex com-
prising three open cubicles. The only concession that has been made to the substantial cold
experienced in Goulburn for many months of each year is that the barred front wall and gate into
the yard is covered with a perspex sheet to afford some protection from the wind.

_ I was informed by various inmates that they are taken to the showers in twos or threes
al a time.

My inspection of the shower complex revealed grossly i udte witter pressure. 'When
the three showers were operating at the one time there was only a dribble from each shower rose.
When only two showers were operating the pressure was only slightly increased. It was only when
ont shower was used alone that there was anything like the water pressure necessary to ensure an
adequate low of water for a person 1o have a shower,

While the shower cubicles themselves had tiled floors and either concrete or shect metal
walls, the condition and cleanliness of the cubicles could only be described as deplorable. As
illustrations 11-13 show, the walls are badly affected by damp and serious fungal infestation.

Apart from the obvious complaints of inadequate water supply and extreme coldness that
comes from being exposed to the elements in & state of undress, several prisoners complained to
me that the unclean state of the showers presented a health risk and that many of them developed
sores and pimples as a result of contact.

I was informed by one of the Prison Officers | intervicwed that they attempted to give each
inmate fifteen minutes in which to go to the shower complex, take a shower and then re-dress and
return to their yard. It is clear that when there are as many as thirty-four prisoners in the Front
Yards it is impossible to do this with only one adequately working shower in the 61 hours cach
day that the prisoners are in the Front Yards. This is especially so when it is considered that the
officer manning the post responsible for the Front Yards has various other duties which make it
possible to give only periodic attention to Front Yard prisoners.

One prisoncr complained that in the week before he was interviewed, he had been locked
in the shower yard for 14 hours before the Prison Officer on duty released him to go back to his
own yard. The demands on the Prison Officer manning post 19 (which 1 will discuss further
below) are such that the other responsibilities of the post may mu%h: attention of the officer
for periods that would necessitate officers leaving the prisoners in shower complex for un-
reasonable amounts of time following their showers.

{d) Cleaning

The cleaning of the shower areas in particular is clearly inadequate. The Front Yards are
serviced by two sweepers, While the shower complex appears 1o be hosed out regularly, the large
arcas of fungal infestation clearly indicate that this is an inappropriate method of cleaning, and
that the shower cubicles are crying out for a proper scrubbing with anti-fungal solution and
disinfectant, at & minimuom,

The general cleanliness of the yards themselves is at & level that could only be expecied
from yards that are open to the weather and occupied by many more persons than they were

designed for,

(2] Wearker Pratection

One of the most persistent and worrying complaints made to me was that the inmates of
the Front Yards were continually exposed to rain which in cold weather had & most serious effect
on their body temperature. As can be seen in illustrations 14 and 15, the yards are completely
open to the weather apart from a small portion at the back of cach yard. This section of r-ucnPjg Ao
more than a metre wide, and offers very little protection from wet weather.

It wis put to me by several of the inmates that when it rained they had no alternative but
to stand on top of the toilet or the table o seek cover, which on many occasions was only partial
because of the angle at which rain was coming into the yards. Ilustration 16 gives some indication
of the limited room available for occupants (o take evasive action.

At weekends inmates have the option of remaining locked in their cell for the full 24 hours

of a day, but during the week, prisoners on protection are obliged to spend the day in the Front
Yards, regardiess of how inclement the weather may be,
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On davs when it continues o ran, the fact that inmates may be forced to stand in such
conditions for up to 6} hours 1o protect themselves from the weather is a deplorable stale of
affairs. If there are any more than three or four inmates in any yard (which frequenlty occurs)
there is no option but for some of them to stand in the rain for this time.

This problem is exacerbated by the severc temperatures experienced at Goulburn, In
Appendix 3 there appears a table of the average maximum and mnimum monthly temperatures
for Goulburn and the number of days per month that minimum temperatures fall below freszing
point. As can be seen from the tables, in the depths of winter the average minimum monathly
temperature falls to —1.57, and there are at beast eleven days in the manth when the minimum daily
temperature falls below freezing paint. It is not surprising therefore 1o find animal-like behaviour
amongst the Front Yard occupants, with inmates constantly walking up and down the small yards
in an effort to keep warm,

At the other extreme, the Front Yard inmates reported that in the summer months the
conditions were unbearable because of the heat. A combination of minimal shade {and then for
anly part of the day) and open exposure, together with the iron clad walls, makes this an under-
standable complunt,

ify Provisien of Adequate Clothing
In order to comment on the adequacy of the cl-nl:hinﬁ provided to the Front Yard prisoners,
it is necessary first to consider the amaount of insulation in the form of clothing necessary (o protect
a person from adverse physiclogical reactions to cold temperatures.

As part of this Investigation | consulted a senior official from the Commenwealth Instiute
of Health, who referred me to an authoritative work in this area. According 10 Burton and
Edholm! the total insulation of clothing plus air needed for a person at rest is 5.5 clo o freezing
point, 4.8 clo at $5C, 3.25 clo at 15°C and 3 clo at HrC. The clo is an internationally accepted
scientific measure of thermal insulation that is expressed in an easily understood equivalent—
i.., the magnitude of the clo unit of insulation & chosen 1o approximate the normal indoor
clothing worn by sedentary workers in comfortable surroundings, which is a “business suil™ and
the usual undergarments, Most people in cities wear one clo unit of thermal insulation most of
the time.®

The weight of scientific evidence therefore would suggest that in a place like the Goulburn
Front Yards, where prisoncrs are exposed to the weather and the monthly temperatures in winter
are low (such as in the month of July when temperatures range from a minimum average of 1.5
to & maximum average of 11.3°C) the necessary amount of clothing to provide sufficient thermal
insulation ranges from a minimum of slightly less than four times the equivalent of 2 normal
husiness suit and undergarments 1o slightly more than 31 times this amount of elothing.

Om this basis it is clearly apparent that the normal clothing issued 1o prisoners who spend
up 1o 64 hours per day in the Front Yards is grossly inadequate. Prisoners are only allowed to
wear the standard clothing issue, which consists of underpants, T-shirt, a cotton shir, 2 wool and
avlon mix pullover, and a coton jacket, plus socks and shoes. It would appear than this is little
more than the eguivalent of one or two clo units,

When investigating this aspect of the complaint, the Properly Oificer at the Goulburn
Training Centre was interviewed in regard to the clothing issued. He informed Mr Andrews of
this Office that in addition 10 the standard issue, prisoners were freely supplied with long-john
underpants and fleccy-lined singlets. Om further questioning of the Property Officer, however,
it became apparent that these were not automatically issued Lo prisoners, but only issucd of

they were requested.

On questioning prisoners, however, it was also clearly apparent that they were not aware
that these were available. In fact, one prisoner complained that the previous year he had asked
for a pair of long-johns because of the cold problem, but these had been refused. While the
provision of such under-garments may assist the clothin problem, it was quite clear that the gaol
authorities did nothing 1o make the prisoners aware of the availability of these items 1o w ich

they were entitled.

I discussed this matter with the Superimendent, who informed me that he would arrange
for these garments to be issued to any of the Front Yard prisoners who requested them,

During the inspection of the Front Yards 1 noticed that, in one of the yards housing the
strict protection prisoners, two of the three prisoners in the vard were weanng army-disposal
greatcoats. When | inguired of these prisoners how they came to have greatcoats, they said tha
they were supplied by the Wing Officer from "D Wing. They further informed me that there
were only two coats, and the three occupants of the virrd 1ook turns weaning the coats 1o WA,
[ was further informed by other prisoners that they had asked for the use of such coats but had
heen refused by their wing officer. [ also had reports that the coats had been available for the
previous year, but did not seem to be this year.

Wee Fi 0. Page 108 in A, €, Burion amd O G. Edholm Man in o Cold Ervitonmear: Hubl?.lm.ra.u‘
mmﬂd Effeeis fa Exposare to Low Temperatures, Edward Arnold {Publishers Lidy; Lomdon, 1933,
The farmal definition of clo unit is: 1 clo anit of thermal insulation will mabntain & rexing-sitting man, whose

metabolism is 50 keal/sq.m/be indefinitely comfartable in an environment of 21°C, relative h ty less than
50 per cend, and air movement 20 fi, min,
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1 took up the question with Mr Routley, who assured me that he had a plentiful supply of
greatcoats, and that he had acquired an additional lot of coats the previous year for the use of
protection and other prisoners in the Front Yards. He assured me that the prisoners only had 1o
ask the Wing Officer for the use of & coat and that they would be issued. Mr Routley’s assurances,
however, were in stark conirast to the accounis of the Front Yard occupants that [ interviewed,
who complained bitterly about the cold and appeared to spend most of the day marching up ind
down the yards in order 10 keep warm.

Perhaps the last observation that needs te be made on the provision of adequate clothing
for prisoners in the Front Yards is to contrast their issue of clothing with the clothing provided
o the Prison OMcers who work in the same situation. Apart from their standard uniforms, which
are of a much heavier and higher quality fabric, the officers are issued with thick parka jackets (o
protect themselves from the cold. On my inspection of the Goulburn Training Centre it was
noticeable that even among those officers working indoors, many of them wore these jackets
because of the temperature.

6. ACCESS TO NORMAL PRIVILEGES

(&) Wark

While most prisoners have the option of working in one of the gaol industries of not, this
choice is not open to those prisoners confined to the Front Yards where no work is available. MNo
special arrangements have been made to provide protection prisoners with access 1o one of the
gaod industrics, and the prisoners | interviewed complained to me that they were not able to
engage in any form of productive work.

The absence of work has a number of serious consequences For the inmates. First, at a
peychological level, there is no reliefl from the excruciating beredom that many of the Front Yard
occupants suffer, which is caused by their not having any activities to occupy their time while
locked in the Front Yards during the dav, Second, the absence of productive work greatly reduces
the nikelihood that these inmates will acquire any skills that will be of advaniage o them in
pursuing acceptable occupational endeavours once they have completed their term of imprison-
ment. Consequently, the rehabilitative value of their time in the prisen is seriously retarded.
Third, the absence of productive work makes it most difficult for thoss inmates to display the
eo-operation and modes of behaviour that would be likely to make favourabie impressions which
could assist them in terms of the reports submitted by officers 1o help evaluate requests for re-
classification parole, release on licence cte. Fourth, the absence of work makes it impossible for
these prisoners to earn any moncy, and they must therefore rely on the basic allowance of $4
per week plus any other money that they are able 1o obtain from cutside sources. A number of
prisoners who do not have any outside support complained to me that it was incredibly difficult
to survive on $4 per week, especially since they were now forced to purchase on their Buy-Up
many of the basic necessitics that were once provided free, such as soap. Considering that these
prisoners are locked up 24 hours a day, and do not have available to them the normal diversions
of a prison day such as work, sports, educational classes and so on, It s ot surprising o find
that the consumption of tobaceo, and food and other beverages that can be purchased through
the Buy-Up is of far greater significance in their daily lives (merely for the purposs of stimulation)
than perhaps it is for other prisoners,

Compounded, these factors make the absence of productive work a destructive feamre of
the dav-to-day lives of the Front Yard occupants.

The only jobs available to protection prisoners are two sweeper positions for the Front
Yard arca itsell, and ai present, a job in the clinic.

While the sweeper jobs cerainly provide some useful diversion for the two occupants of
the positions, the work itself is far from desitable in terms of its potential rehabilitative value, and
only occupies a relatively small amount of their time during the day. One of the sweepers is the
prisoner who, at the time of my inspection, had been in the Front Yards for the longest period of
time (21 months). As other prisoners also tend to spend long periods in the Front Yards, the
sweeper positions do not become frequently vacant, and therefore are not something that the
other prisoners can readily aspire o,

ib) Medical, Welfare and Parole Officers

Access to medical staff for the Front Yard prisoners roughly coancides with the escort of
prisoners from “D™ Wing to the Front Yards and back each day. In this regard, I did not receive
many complainis about access to the clinic, T did, however, receive many complaints about access
to parole and welfare officers. The Front Yard inmates reported that to see one of these officers
& requeest was made 1o the Prison Officer on Front Yard duty who was then responsible for relaying
the messape and subsequently arranging for their escort. The prisoners complained, however,
that this systemn was most unreliable, and depended totally on the discretion of the Prison Officer
on duty. They reported many incidents where they had made requests which apparently had never
bean taken any further.

One of the problems that 1 observed during my inspection was that there appeared 10 be
no system for alerting officers 1o the continuity of action required of them from one shift to another
in this respect. An officer on afternoon shift therefore, would know nothing about a request made
io the officer on the morning shift. In the absence of any systematic recording of requests, the
arrangement makes it anlv too easy for any one officer to abdicate responsibility for the inaction
of another.
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The complaints by the prisoners in this regard were: confirmed by the Welfare Odficer,
Mr Gardiner, who expressed concern to me that he did not always know about Front Yard
prizoners who wished 10 see him,

An additional complication in this area was that, as reported to me, the Front Yard
prisoners were only taken 1o see the Parole and Welfore Officers after 300 in the aliernoon, and
that by this time these officers had frequently knocked off and were not aveilable.

(2] Library and Edusarion Block

Protection prisoncrs are nod able to have free acoess to the Library or the classes and
miaterials available from the Education Block, becawse of the risk 1o their safety posed by allowing
them o pass through, or mingle with, the rest of the prison population, Despite this, no aliernative
arrangements have been made to enable them o oftun materals or books that would help them
pass their time in the Front Yards, even though the monotony of their environment would suggest
that they have a far preater need for such facilities than prisoners on normal discipline.

{d) Sport| Exercise

Prisoners in the Front Yards have no opportunity at all to obtain any exercise. By night
they are locked in their ccll; and by day they are confined in small yards (3m = 5m), where the
cramped space and the number of people in the yard makes free movement impossible. They have
no exercise equipment, and are given no access to an exercise area of other exercise facilities.

This situation is plainly in disregard to the Alinlnune Stoidard Guidelines for Awsiralian
Prizans pubiished by The Australian Institute of Criminology. These have no legal force, but are
11'hils-r.'«1l -IZJI_‘IdI:hl.' Linited Nations Standard Minimum Rules for the Treatment of Prisoners. Guideling

provides—

“{a) Every prisoner who is not emploved in outdoor work shall have the opportunity for
an absolute minimum of one howr of suitable exercise in the open ar daily, if the
wenther permits

(t) All prisoners shall have daily excreise and physical recreational training. To this
end space, installations and equipment should be provided™,

As in most gaols, one of the most highly vsed and prized privileges available to most
prisoners a1l Coulburs Traming Centre is their access 1o sports Tacilitics. In Goulbarn there is
a large sports oval which enables prisoners 1o play foothall and other ficld games, in addition (o
access 10 sophisticated body-building egquipment and other activitics gear such as ping pong, elc,
However, because of theie sncarceration in the Front Yards, the protection prisoncrs are denied
pceess to all these facilities, which are available 1o all other prizoners on normal discipline,

As the protection and scgregation prisoners in the Front Yard are either confined to their
cells or the srall yards for 24 hours a day, for many months a1 a time, (e lack of access to proper
exercise facilities poses an obvious threat o their general health and well-being.

I was informed by some of the Front Yard prisoners that at one previcus stage half the
Fromt Yard prisoners at a time were allowed to vse the limited area in front of the vards for
exercise purpeses, However, following an incident involving a hostaze situation ot the Goulburn
Training Centre in 1951, this procedure was apparently suspended and the prisonens were confined
to the vords themselves for the whole period. The prisoners complained to me that it was un-
reasonakble 1o punish them for the actions of a disturbed former inmate, and reiterated the fact
that they were in the Front Yards not through any mishehaviour but purely for their own protec-
tion. When 1 discussed this matter with Mr Routlev, he advised that the procedure by which half
the Front Yard inmates at a tome were allowed 1o use the arca in front of the vards had been the
suhject of a Uimson ban and anly became functional after the Executive Officers of the establishment
supervised procgedings for & week and after intervention from head office. Mr Routbey, however,
sitid that the prisoners had abused this frecdom by yelling and screaming and generally playing up.
While one could understand such behaviour following a long incarceration in the confined and
dismal space of the Front Yards, | was not able to ascertiin whether the suspension of this
procedure was made alter providing the prisoners with warnings of the possible result of their
abuse of this privilege.

Mr Routley also raised the problem of not being able 1o adequately ensure protection of
the prisoners when they were in this area, cven though i s guarded by two steel fences of approxi-
mately 2 metres in height and is in clear view of the Depuey Superintendent’s Office and the nearby
tower,

I was also informed by the Prisoners that at some previous time there had been a punching
hag availabbe in onc of the vards for their use. However, this had been removed carlier in the year.
When | spoke to Mr Routley nbout this he scemied surprised, and was of the belief that thers was
some exercise equinment available in the Front Yards. When | asked whether he had any objection
to equipment such os an exercise bike being located there, he said that bhe had no objection to
equipment that could be contained in one of the vards, assuming that the Commisstion was able
o supply it

(e} Corract Vivils
Any prisoner nod undergoing segremation or punishment is entitled to one contact visit per
week, T owas told that a1 some time in the past, Front Yard prisoners on protection werg able 1o
huve contact visits like all ather prisoners on normal discipline. However, this practice was stopped
ai some siape late List vear or carly this vear,
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A number of the protection prisoners 1 spoke to were of the undersianding that the visits
had been stopped because a prisoner who was on protection at that time had been discovered
receiving contraband articles during a contact visit. They claimed that suspension of the contact
visits for all the protection prisoners was an unjustifiable punishment.

The Superintendent, Mr Routley, however, put forward the main reason for the suspension
of visits as being that he could not guarantee the safety of protection prisoners on such visits as
they would have to take their contact visits in the same area used by prisoners on normal discipline,
who might attack them.

Several of the protection prisoners were aware of this objection, and in order to obtain that
ivilege, had offered 1o make statutory declarations releasing the Corrective Services Department
m any liability should they be attacked in any way during a contact visit. They argued that th
saw no potential threat of assault while on a contact visit, as such visits are highly prized by all
prisoners and it was unlikely that any prisoner would jeopardise his access to future visits by an
attack in this sitwation,
When [ raised this with Mr Routley he simply reiterated his view that it was his responsibility
to afford the prisoners full protection, and that as he could not guarantee it in the contact visiting
ares he would not allow contact wvisits for protection prisoners.

The curious thing about the comtact visit situation is that there appears o be no guarantee
of afery for protection prisoners using the visiting booth arca of the Visiting Centre, where they
are now forced 1o receive visits. A sketch of the booth section of the Visiting Centre appears in
Appendix 4. As can be seen from that sketch, prisoners proceeding to the contact visiting areas
are admitted to the Visiting Centre through door A by remote control by the officer in the control
post, and they then proceed to doors B or C, before proceeding into the contact visiting areds
beyond, A protection prisoner who is in one of the booths receiving a visit therefore has his back
to any other prisoner who enters the arca, cither proceeding or returning from a contact visiting
area, or proceeding or returning from visiting a parole officer or paychologist in the office arca
leading off to the left, There are no barriers to prevent any of the prisoners attacking a protection
prisoner, and as the officer on duty is inside the contrel reom it would be some time before he
could get out of that reom and rush o assist any prisoner under attack. It is clearly evident that,
in this regard, the protection prisoners ane not secun: in any way by being confined o booth visits,
and one conld easily hypothesise that they may indeed be i a safer position in the contact anca in
the presence of other civilians and under the supervision of a prison officer, beaning in mind the
comment previowsly mentioned.

if) Telephony Callz

Prisoners who either work or are on protection are entitled 1o one telephone call per week,
As with the contact visits, telephone calls are highly prized among the normal privileges afforded
1o prisoners, and are an important means by which the Corrective Services Diepartment encourages
continuing contact between prisoners and their families and friends [or rehabilitative purposes.

OfF all the conditions complained about by Front Yard prsoners, the difficulties they
experience in obtaining their weekly telephone calls were perhaps the most ofien mentioned.
According 1o the prisoners, they frequently missed out on calls for some weeks in o row: "Mo
answers” were sometimes counted s calls: officers frequently came late, thus making it impossible
for all prisoners 1o have enough time to make calls; and on many days they were not even able
to have access to the telephone because no officer was available to escort them.

1 asceriained that, st the time of my inspection, it was the normal duty of the Activities
Officer, following the lock up of the activitics aren a1 100 pm, 1o start escorting protection
prisoners to the Education Block to have their telephone calls from 3.30 1o 4.00 pm each day. The
Oficer in the telephone area kept a log of prisoners’ calls.

The practical problem encountered with this arrangement was that, according 1o the
rostering procedure used at the gaol, the Activities Officer was the first ollicer to be used in a relicl
capacity when other stall were absent. On the days that this happened, which appearcd 1o be
often, the 20 post officer took over the responsibility for esconting protection prisoners for telephone
calls. However, this officer only left the X0 post at 3.30 pm,, and then proceeded 1o the Front
Yards from owside the paol, The consequent delay caused by having 1o pass through several gates
hefore reaching the Front Yards meant that this officer was not able 1o reach the Front Yard
section until approximately 3,40 pm o those days, leaving less than 20 minutes to escort 4 number
of prisoners to the telephone section and back. On these occasions many prrsoners were forced to
have short calls, and others mssed outl.

While it is clexr that, for security rexsons, it is only possible under current arrangements (o
enahle protection prisoners (o have acoess (o phones afier 3.30 pm on weckdays, it is also clear
that the current situntion B most unsatisfactory, and that the Front Yard prisoners are often
disadvantaged in this regard. e prisoner, For instance, explained 1o me that his only viable
cantact with the ooiside world was o Triend who was only available in the morning. amd as T s
not able to ring that person at that time he feared the relationship could not be sustamed, Other
prisoners complained in a similar manner that they had 1o make special armingements for rela-
tives o Trierds 1o ke heme i order to receive their calls, and thon when they missed out it placed
thiowe relitionships in sgvere jeopardy,
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(g) Meal Arrangements and Buy-Ups

Under the current arrangements at Goulburn Training Cenire, the Front Yard prisoners
are taken back to their wings for lunch and dinner afier the other prisoners have been locked up.
A consequence of this arrangement is that the Front Yard prisoners receive their meals slightly
later. Although this should not necessarily be a problem in view of the heated serving carts, many

isoners complained to me that their meals were Mrequently cold, and they did not receive their
ull rations. Apparently the swespers in "D wang where most protection prisoncrs are howsad,
are not protection prisoners themselves and the protection prisoners instanced this arrangement
as one of the subtle ways that they were “got at™ by the other prisoners,

In regard to the weekly Buy-Ups, 1 was told that the Buy-Ups for protection prisoners wiere
lefi 1o last for security reasons. However, the effect of this was thai the protection prisoners, more
than others, suffered from temporary shorages of various items.

The other serious ares of complaint 1o do with Buyv-Ups was the fact that there has been a
continual eroding of standard provisions in the prison system, 5o that basic necessitics such as soap
now must be bought out of the prisoners own Buy-Up allowance. As the Front Yard prisoners
were not able to earn any money, and many did not receive supplements from outside the gaol,
these prisoners were at o severe disadvantage compared to other prisoners under normal discipline
in that they were not able 1o buy many consumables.

(hy Movies and Other Group Associafed Aciivitles

Protection prisoners, for obvious security reasons, are not able to participate in the weekly
movie or other similar group association activities organised in the gaol. No alternative armange-
ments are made for these prisoners {0 have access to these privileges, although the deprived
environment to which they are subjected would indicate that their need in this area is considerably
greater than that of prisoners on normal discipline.

(1) Lasmcley

Many of the prisoners in the Front Yards complained to me that they were disadvantaged
in their access to laundry facilities. While the prisoners were able to send their clothes (o the
prison laundry, they complained that the prisoncrs running the lwundry were always able to
recognise the laundry bag from "I Wing, which houses the ]:lrnlu.'lil:lntrrism:rs. and sabotaged
their clothes in numerous ways, Often the clothes were substituted or damaped when they were
returned, Consequently, the protection prisoners were reluctant o send their clothes through
this normal channel, and tended to wash their clothes in their cells or in the Front Yards shower,
At one stage [ was informed that there were a number of large plastic hins in the Front Yards
which the prisoners used for the washing of clothes, These, however, were subsequently taken
away from the prisoners. When I questioned Mr Routley about this, he claimed that the plastic
buckets were never issued but had been scrounged by the prisoners from various sections of the
gaol, He claimed that the buckets were taken away from the prisoners because they had used
them to throw water around the vards, He also objected to them hanging clothes on the bars of
the Front Yards, as these were unsightly and also obstructed the view from the tower, which posed
a posable security risk.

7. MEDICAL AND PSYCHOLOGICAL PROBLEMS ASSOCIATED WITH CONFINEMENTS

During my visit on 6th May, 1982, 1 held discussions with Mr Ron Costello, the nurse at the
Goulburn Clinic, and the Charge Murse, Mr Clive Stuart. These gentlemen informed me that they did
not consider there to be & disproporiionate share of health problems experienced by the Front Yard
prisoners compared to other prisoners on normal discipline. However, they attributed this primarily
to their readiness o dispense preventative medication, particularly medication to guard against the
development of colds and flu, The major health problem as they saw it, particularly in the Front Yards,
was that of boredom leading to high anxiety and stress reactions. The symptomatology of this was
found in the high reporiage of headaches, and problems such as acne and various skin rashes. | inspected
the clinic lists, which confirmed the observation of the nurses that the most frequent complants of
the Front Yard prisoners were for migraine headaches. While the nurses at the clinic were able to
dispense preventative medicine for problems such as colds and flu, they were not in a position to offer
any preventative treatment for these more serious tension and anxiety related problems.

From the experience of the nursing staff and my own observation of the normal behaviour of
the Front Yard prisoners, it is clear that many of them suffer from physical and psychological symploms
of distress caused through prolonged exposure to a monatonows environment.

R STAFFING AND SECURITY

The responsibility for overseeing and attending the Front Yard prisoners belongs to the officer
;.qud to Mo, 19 posti—and to a much lesser extent 1o the officer manning the tower overlooking the
ront Yards.
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The duties attached to No. 19 post are oncrous. In addition to looking afler and with
the needs of Front Yard prisoners (including the escorting of prisoners to and from the shower), the
officer must operale six separate gates—only two of which give acoess to the Front Yards. The main
gate to No. 2 post is a particularly busy thoroughfare, and 1o a lesser extent the gates to “X™ Wing
and the clinic also tike up a large proportion of the time of the officer manning 19 post. The Deputy
Superintendent’s Office is in the 19 pest area and receives much daily traffic. Prisoners come to this
office 1o receive official letters from agencies such as the Parole Board and the Ombudsman's Office:
Section 44 orders are collected ; and all receptions are received at this office. In addition, each morming
the Principal Industries Officer takes requests, and the monthly Visiting Justice hearings also necessitate
the attendance of numerous prisoners in the area on the day of the sitings. The Officer manning 19
Post hu::?_ Iuwmrr:h all reception prisoners, and in addition has to ssarch all prisoners entering the gaol
from X" Wing.

It is clear from the discussions | hid with three prison officers who had experience in manning
19 Post, ag well as from my own observations, that the extensive calls upon the 19 Post Officer’s time
from these varied sources prevent him from giving adequate atiention to the needs of Front Yard
inmates. It is obviously impossible for the Front E’(Irﬂi to be given continwous supervision by the
15 Post Officer and all the officers to whom we spoke described the difficult situation which arose when
they could be forced to disregard, temporarily, eries from protection prisoners in the Fromt Yards
while they were in the process of searching a group of reception prisoners.

The difficulties encountered by From Yards prisoners m obtaining adequate attention from the
19 Post Officer is of particular concern when it is appreciated that inmates are dependent on that officer
for r:h:]':im: requests to see welfare officers and obtain other special attention or requests. 1 have no
doubt that many of the problems described above could at least be minimised if an officer were available
of A continbous basis to deal with the prisoners’ needs.

The officers | spoke to were ungnimous in reporting that 19 Post was the post with the heaviest
worklogd at Goulburn Training Centre, When I discussed this issue with Mr Routley, he was not of
the same opinion. Mevertheless, I am of the view that, comparative to other pests within the Gaol, the
duties of 19 Post are excessively onerous and ]pn:w:m proper attention being paid to the needs of
prisoners in the Front Yards. Many of the problems described above-—Irom the of exercise 1o the
lack of access to the library and other facilities—could be overcome if an officer were posted to deal
specifically with, and look after, the Froal Yard inmates,

This problem raises a further and fundamental issue. At least one prisoner complained that he
suffered acute anxiely every time a new protection prisoner was allowed into the Front Yards, as he
claimed there had been occasions where protection prisoners had been assaulied in the yards by an
inmate who had gone on protection for a few days purely for this purpose, returning then to normal
discipline. It became clear during my investigation that the officers manning 19 Post had no knowledge
of -,,.E,. protection prisoners were in the Front Yards, or of who they were seeking proteciion from.
In this respect they were nod in & position to cver be especially wary about icular prisoners who
entered the 19 Post area who were likely to seize any opportunity they had to attack a protection
prisoner.

This situation is largely caused by the fact that no special attention is paid to the needs of
protection prisoners. Indecd many a prison officer, as well as inmates, tends to absorb the wraditional
prison ethos of respect (albeit grudging) for the prison “heavies" and contempt for the protection
prisoners, who clearly lic at the other end of the inmate hierarchy. This problem has been greatly
exacerbated by the very significant rise in the number of prisoners on protection over recent years.

This rise is undeniable and has been mentioned as a cause for concern by a number of
Superintendents. From my observations of the protection inmate population, this trend appears
afiributable 1o 4 number of causes including:

@ increased levels of violence stemming from the inability of some prisoners to service debts
incurred through drug abuse or drug trafficking or whose activities in drug dealings post a
threat to established networks:

® increasing numbers of young offenders in maximum security, primarily those ing long
lerm senlences who are unsuitable for placement with the Department of Youth and
Community Services and who believe they are in need of protection from “heavy™
in normal discipling;

® prisoners giving cvidence against fellow inmates associated with activities or crimes within
af without prison and who fear retribution directly or through associates.

Thiz trend has been exacerbated by the dispersal of some 40 inmates from Parramaita in 1981
which has had the effect of dislodging established power hierarchies within virtually every maximum
secarity prison in the State. The phasing-out of industry in the Central Industrial Prison and the lack
of opportunities in &ll maximum security prisons has created a situation of boredom and malaize
where violence has been allowed 1o operate virtually unchecked. It is elear that the rise in the number
of prisoners secking protection reflects a lack of confidence within the inmate community in the ability
nng commitment of prison officers 1o monitor their safety within the normal discipline contact.
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1t 15 not lkely that this rise in the number of prisoners needing profection will be reversed. In
theory it would obviously be desirable 1o segregate the predators rather than their victims but in
practice expecting this approach 1o solve the problem ignores the Fact that there are close bonds
between diffesrent groups E;Eppimn:ﬁ and the prison ethos is very hostile 1w any informer—segregating
the n who initially assaulted or raped the prisoner in need of protection will not protect him from
all the friends and associates of the person to blame. Any change 1n this pattern will require long term
alterations to the way in which prisons function.

It is my view that the Department needs 1o give considerably more care and attention 1o the
special problems of managing protection prisoncrs than it has to date. In the past year this Office has
dealt with two major complaints involving assaults on prisoners on protection which, in my view,
occurred because of inadequate or even unprofessional supervision.

The unpopularity of protection prisoners with many officers should be dealt with by acknowledg-

ing that major protection posts require officers of skill, sensitivity and experience over and above that

uired on routine and especially rotating, custodial positions which are manned by a variety of

mu'ml: officers day by day with lintle ongoing knowledge of the needs and fears of the prisoners they

are required 1o protect. Officers should also be given some incentive to move into this area and o
acquire skill and professional stutus through working in it.

9, COMNCLUSION

I am satisfied that the actions of the Department in administening the Goulburn Front Yards
amount to wrong conduct within the ierms of Section 5 of the Ombudsmin Act in that the Department
hus Tailed to provide due care or reasonable conditions to these prisoners and has denied them access
tor basic benefits and entitlements available 10 other members of the prison population.

10, RECOMMENDATIONS

{iy While | am compelled to make a number of recommendalions that would bring some
temporary alleviation 1o the problems facing the Fromt Yard prisoners, I belicve that the
most appropriate long term solution 15 w0 relocate all protection prisoners at Goulburn io
a special protection gaol. | am aware that the Depariment has recently announged plans
o alter the siatus of Parramatta Gaol. | therefore recommend that wrgent consideration
be givien to transforming part of Parramatta Gaol inte an institution for protection prisoners
a1 the earliest opportunity and that all protection prisoners from the Goulburn Training
Centre be transferred there,

(i) In the imterim period, 1 believe ot is essential that the duties of 19 Post be divided and an
additional post be created whose sole duty is the supervision of the Front Yards and the
conduct of associated programmes and escort services. Many of my subsequent recom-
mendations could more easily be implemented with the availability of an additonal officer
whose sole responsibility was the Front Yards.

{11} The incarceration of prisoners in the appalling conditions that exist in the Front Yards for
lang periods of time is something that requires immediate attention. [ recommend that
top priority be given to the manufacture and mstallation of wooden benches for the
remaining yards, Furthermore, | recommend that each yard be supplied with a double
power point to enable prisoners to use electrical appliances such as radios, television sets,
jugs, sl

iiv) To overcome the immediate problem of inadequate seating in the yards, | recommend that
the Department acquire or seek donations of mals or carpel remnants Tor issue to front
vard prisoners 10 insulate them from the cold conerete when seated.

iv) The lack of privacy accorded to Priscmers whr:n_using toilets is o deplorable state of affairs,
To remedy this situation, however, would restriet even further the available space in cach
yard, Accordingly, | make no recommendations in this respect.

(vi) In regard 1o the shower complex, immediate attention should be given 1o a proper cleaning
of the complex and the eradication of the fungus in the cubicles. It is clear that the shower
complex 13 simply not able to cope with the current Front Yard population, especially in
regard to the disfunctioning of the plumbing system. 1 believe 1t is not practical 1o
recommend a costly upgrading of these facilities in view of the desirability of transferring
the mujarity of prisoners aut of the Front Yards completely in line with recommendation
£18

iviih The front wall of the shower complex has already been successfully clad with perspex to
give some protection from the weather. 1 recommend that dismountable (for summer
maonths) perspex sheets be attached to the front of the remaining yards and that the roofs
of each vard be similarly ¢lad 1o offer protection from rain. 1 am mindful of the possible
security problem that could arise from reduced tower visibility caused by glare off the roofl
sheeting. However, 1 recommend, at a minimum, that several of the vards be clad as such
and possible security problems be fully evaluated during an experimental period.

{viii) Protection prisoners housed in the Front Yards should have the option of remaining in
their cell throughout the day if they prefer 1o do so——particulariy if the weather is inclement.
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{ix) In d 1o clothing, | recommend that all prisoners taken to the Fronl Yards be
immediately issued with winter underwear and a greatcoat from available resources. |
further recommend that the Department conduct & proper review of the adequacy of the
clothing issued to cach institution according to its local climate, and that immediate
consideration be given w0 supplying additional jumpers to From Yard prisoners. Asg a
temporary measure | believe that the Front Yard prisoners should be allowed to supplement
their prison issue clothing with their own clothing.

{x] The implementation of recommendation (vi) could be easily achieved by providing this
waork for Front Yard prisoners. Additional maintenance work to the Front Yards area in
general is another avenue for providing temporary work opportunities to these prisoners,

The provision of apportunities 1o partake in continuing productive work must, however, be
given a top priority. In this regard, | recommend that a security barrier be erected on the
stairs 1o secure the small wailor shop for wse by protection prisoners and the current
eccupints be transferred to the understaffed main tailor shop, The provigion of the smail
1ailor shop for the exclusive use of protection prisoners would therelfore be a salution 1o oae
of 1he principal problems of the Fromt Yards.

Additionally, I recommend that all other jobs in Goulburn Traming Centre be assessed to
see which jobs could be staffed by protection prisoners and that they be given 1op priority
for these jobs.

(xi) The difficulty that Front Yard prisoners have in obtaining access 1o parole and welfare
officers is a major cause of frustration and anxiety amongst those prisoners. | therefore
recommend that a log book be kept of all requests for access so that the officers an 19 Post
are more able to follow through requess.  Additionally, 1 recommend that the prison
psychologist, welfare and parcle officers or their representative make a regular weekly visit
to the Front Yards for the purpose of checking on any outstanding appaintments,

(xiip The absence of sufficient amusements in the Front Yards makes it imperative that these
prisoners be given specially arranged regular access to the education and library facilities.
Mo group at Goulburm Traming Centre i mose in nesd of such services,

(xiii) The denial of aceess 1o sport and exercise facilities also needs urgent uttention. | therefore
recommend that the two gates into the Front Yard area be heightened. to provide an
adequate barrier 1o the area in front of the Front Yards and that the prisoners be given
daily access to this area for the purpose of exercise. IF this is not possible, | recommend
that special weekly access be arranged to the sports oval and activity centre for the Front

ard prisoners. In addition, I recommend that the Depariment provide some exercise
equipment and games that can be contained in one of the Front Yards for the prisoners’
L1

(xi¥) A% the current security arrangerments made for Front Yard prisoners 1o receive hooth visits
seem to offer no more protection than that available in the contact visiting areas, [ recom-
mend that contact visiting privileges be immediately restored for all Front Yard prisoners.

(xv} In relation to telephone calls, I recommend that a senior officer make a regular check of
the telephone Jn%_nnd: arrange for any prisoner who has missed his weekly call to make it
perhaps in one of the administrative offices adjacent to the Front Yards.

(xvi) While the delivery of the food cart to “D" Wing is appropriately done by a prisoner on
normal discipline, | recommend that protection prisoners be immediately appointed 10 the
task of issuing food rations once they have been delivered to the Wing.

{(xvit) I recommend that prodection prisoners be given priority access to Buy-1Ups.

(xviii) Lastly, I recommend that aliernative arrangements be made 1o ensure that the Laundry
from D" Wing prisoners is not interfered with, if necessary by the provision of 2 washing
muchine and dryer in the ead Front Yard.

Signed by
SUSAM ARMSTROMNG,
Agastant Ombudsman Tor the Ombudsman,
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Case Mo, 35
CORRECTIVE SERVICES
Long Bay-—nassault by prisoner

Mr F. a prisoner at the Central Industrial Prison, Long Bay, complained that a prison officer
100k no action to prevent him being assaulted by another prisoner on 14th March, 1982,

M F. also claimed he had been wrongly charged with assaulting the prisoner who assaulied
him: that he was described as mentally disturbed and wrongly transferred o the Observation Unit; that
he was refused access to his personal papers; and that Superintendent Glenn at the C.LP. intercepted
his mail. Mr F. complained that these incidents amounted to a victimisation campaign.

Investigation by the Ombudsman’s Office, assisted by the Department of Corrective Services,
involved the examination of a number of documents and imterviews with all those who were involved
in or witnessed the alleged assault. Officers who recommended the transfer 1o the Observation Unit
{0.B.5.) were also interviewed, The detailed accounts of various witnesses were described and analysed
in the Assistant Ombudsman®s final report, and are only outlingd in this summary.

A Tactor underlving Mr F's case was his unpopularity as someone well known for drawing the
media's attention o conditions in the prison system. During the disturbances at Parramatta Gaol in
|9%0 he made a long telephone call 1o a radio station. He played a role in providing information to
the Sunday Telegraph about an alleged rape at the Central Industrial Prison. An article about this
incident appeared on Sunday, Tth March, 1982, In short, Mr F. was regarded as a roublemaker by
both prison stafl and fellow prisoncrs.

M F.s account of the incident in his cell on 14th March, 1982 was as follows. He had been on
a hunger strike for 32 days and feeling weak and dazey, sought a sick card and remuined in his cell.
He was asked to fill in a form secking “protection” status, He argued with the Wing Officer over this,
but agreed to do so when requested by the Deputy Superintendent of the prison. He was just filling
aut the form when two sweepers (prisoners with general servicing dutiesh entered his cell, each carrving
i plate of food. Mr-F. told them he was on a hunger strike.

According 10 Mr F. onc of the sweepers, Mr P, replied 1 don't care whether you eat the stuff
or not, you're only an arse anyway and you've brought the gaol undone with the newspaper article
last week™, With that, Mr P. punched Mr F. about the head, pushed him to the bed, grabbed him
by the head and stammed his head againat the bedrail. Mr F. attempted to free himself and retaliaged
by biting his assailant on the hase of the neck.

Throughout this assault no action was 1aken by Prison Officer C. or the other sweeper for a
minute or so. The Odficer then said “That's enough, break it up”, and the second sweeper separated
the twa men after Mr F. stopped biting his assailant’s chest.

In Mr P's version the two sweepers entered the cell to put food on the table, alihough 11 was
nod necessary for two of them to be present. Mr F. jumped up abusing him, throwing his hands around
without landing any punches. Then he lunged at Mr P, biting him on the left of the shoulder. Mr P. did
not realise he had been bitten until he noticed, on beaving the cell, that his neck was wet. The Assistant
Ombedsman found this account less plausible than Mr F.'s. which was more consistent with his and
Me PUs injuries,

The other sweeper, Mr D, said that Mr F. jumped up velling when sweeper P, walked in. Mr F,
lunged at sweeper P, biting him an the neck. Sweeper P. threw Mr F. against the wall on the right side
of the bed, [, said o the Officer that he would go and et the Wing OMficer but Officer C. sud, Mo,
jusi wait here, P, will be out in a minute™, The Officer then told P. to get out.

The Prson Officer C. dechned 1o be interviewed, saying he had already made o wntten report
on the incident.

This writien report stated that Mr F_ lunged at the sweepers, biting Mr P. on the lefi side of the
neck. The report went on to say, "1 immediately ordered the sweepers to leave the cell, F. fell against
the bed as I pushed the sweepers out. The sweepers showed remarkable restraint in that they did not
attempt 1o retaliate, [ locked the cell and F. continued with a lot of incoherent abuse. | saw red marks

on Py meck”.

After the others had left his cell Mr F. pressed the “knock-up™ button, attracting the attention
of Wing Officer P, who looked through the peephole of the cell and saw no obvious injuries or evidence
of a fight. He told Mr F. he would report the matter a5 soon a5 possible.

Running shects at the Malabar Emergency Unit (MLE.U.) show that a MIE.U. Officer was
summoned to in\'.:ﬂ'iFu:t an assault on a sweeper by Mr F. at 1,530 p.m., almost three hours after the
incident, Two MEU, reporis were written on the incident.  One said that some sort of scuffle occurred
but it was not known who had initinted it. The MUE.U. recommended that if Mr F. wished to press
charges against sweeper P he should proceed via a Chamber Magistrate. The report said Maroubra
Police had been informed about the incident.

The recommendation about pursuing charges through a Chamber Magistrate was supported
by the Principal Prison Officer.

Mo mention was made in the M.E.LI. repons of an attack upon Mr F. or of the injuries he sus-
rained which were treated by a prison doctor.



115

The doctor treated Mr F. for lacerations to the back and imjuries (o the hesdd some howrs after
the incident. Mr F. contends she was prepared to send him back to his cell before two prison officers,
Officers P. and X., conferred with her. She then signed a certificate stating he was “sufering from
delusions of cur gnd persecution” and recommending his transfer 1o the Observanion Unit, ' When
questioned during the investigation by the Ombadsman’s Dffice, the doctor described this as a “com:-
munity decision”. Medical comments in the M.E.L. report appeared even maore tenwously based
Mr F. had been described, one day after his armval from Grafton, as “behaving in a totally unratonal
{5ic) manner in the past Few weeks”, In fact his Grafion work repors showed his behaviour as close
to exemplary.

The Medical Superintendent commented that the O.B.5, nurses saw no reason for Mr F.'s
I;r;.nsf:r o the O.B.5. block and that “far too many prisoners” were sent there for the “mose tenuous
of reasons'.

Subsequently the Director of Establishments arranged for Mr F. to be placed in the Metropolitan
Remand Centre.

Investigation of Mr F.'s claim that hiz court papers were withheld from him showed that they
were only given to him afier the gaol Superintendent had isswed directions on three occasions. In this
instance, the Assistant Ombuedsman found Mr Fl's complaint sustained.

The Ombudsman was unable to determine whether there had been any interference with Mr F.'s
meail but expressed concern that similar complaints by prisoners are common.

With regard 1o Mr F."s claim that there had been a campaign of victimisation against him, the
Assistanl Ombudsman stated:

“Tt iz usually very difficult (o determine whether or not such complaints are well-founded as
they generally involve a pattern of conduct in which no one incident is determinative,

However, in the present case, | take the view that Mr F."s complaint that some orall of the
incidents described above were part of an attempt by certain officers to victimise him is
sustained. In reaching this conclusion, T take into sccount that Mr F. has a reputation for
“grouble-making™ and is known to make regular complaints aguinst the Department of
Corrective Services,

Indeed, his papers are marked “Agitator™. Equally, his attempts to publicize wrongdoings
by prisoners in the media, firstly by making a twenty-five minute telephone call 1o Radio 2UE
during the 1980 Parramatta Gool disturbances and his more recent attempts 1o publicize
an alleged rape on o prisoner at the C.LP. on 16th February, 1982, have not endeared him
io the prisoner community,

These facts are, in themselves, a reason why Mr F. might well face some victimisation from
certain prison officers. However, in wiew of Mr F."s perceived limited credibility as a witmess,
I was particularly cautious in my examination of the relevant evidence. Mevertheless, it is
my conclusion that the facts in this case speak for themselves, Mr F. claims he was attacked
while under the strictest protection; he had medical injuries to support his claim which are
not mentioned by the gaol officers to the officer investigating the incident; he is wrongly
consigned to the O.B.5, cells as a patient; is deprived of his court papers which are returned
only after three directions thay he be given them by the Superintendent: and is charged with
assault on another prisoner on the strength of an inadequate investigation of the incident.
In my view, certain of the incidents experienced by the prisoner subsequent to his transfer
from the C.I.P., which are described elsewhere in the Report, may also be explained as
possible victimisation.

It is a matter of preat concern to this Office that prisoners who are placed on protection
because they are considered at risk of physical assault from their fellow inmates should be
placed at risk because of inadequate supervision from the prison officers responsible. In
1981, in a somewhat similar case, this office received o ccn-mprimt from another pnmm::r an
protection in the front yards at the C.1LP. This Office concluded in thit case that the prisoner
had been attacked afier a sweeper had been allowed into the yvard with him while the two
patralling officers had moved away,

In I!11|'5 final report 1o me on that matter, the Director of Establishments, Mr J, McTaggart,
said this:

“It is also a fact that the same type of person may be disliked by prison officers who could
allow their personal feelings to interfere with the proper performance of their dury,
Whilst this could not be proved in the case of officers. .. and .. ., it is conceded as a
possibility,”

It is my view that insufficient attention has been given by the Commission to the special
problems of stalfing those argas of the gaol where protection prisoners are held.™

Recommendations in this case included the dmmiﬂgh:}f charges against Mr F.; the laying of
assault charges against Mr P.: a charge of neglect of duty by Officer C.; and a reprimand for Wing
Officer P. adﬁqqm:y of the Corrective Services Commission's methods of investigation was
questioned and it was recommended that transfer of prisoners to the O.B.S. cclls be more carelully
monitored by medically gualified siafl and that consideration be given to requiring a review of such
transfers (o be made, within 24 hours, by a paychiatrist,

The report also recommended a review of siaffing procedures affecting prisoners on prodection.
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Case Mo. 36
CORRECTIVE SERVICES
Complaint about wrongful segregation order at Grafton Gaol
Reporr urler Secrion 26 Ombudonan Acf

The case concerned a prisoner at Grafton Gaol, Mr 5., who was placed under a segregation
order after complaining that a prison officer was opening prisoners’ mail. The Ombudsman’s investiga-
tion revealed that Mr S, was denied natwral justice in the internal investigation carried out by the
Department of Corrective Services.  The main impetus 1o the segregation order was a motion passed
by the Grafton branch of the prison officers’ union, the Prison Officers” Vocational Branch. Mr 5.
remained in segregation at Grafion for almest three months, no charges were laid against him in
connection with the segregation order,

The investization was a complex one requiring interviews with several prisoners, prison officers,
officers of the Fstablishment Eastbrig Division, the industrial officer of the Department of Corrective
Services and the then Chairman of the Commission, Dr Vinson. A former prisoner living in Grafon
was also interviewed,

On 1 51h April, 1981, Mr 5. was transferred to Grafion Gaol. The following morning he received
a visit from his de facto wife in the visitors' saction of the paol. While this visit was taking place
Mr 5. saw Prison Officer J. opening mail. Mr 8. belicved it to be prisoners” mail, although Prison Officer
1. subsequently denied opening any letters except his own.

Following this incident, Mr 5. elected to have the Superintendent, or his Deputy, open all his
inail,

A number of prisoners signed a petition requesting that all incoming and outgoing mail be
apened by someone other than Officer J. On 30th April this petition was handed 1o the Superintendent,
who began ohiaining statements from prisoners who had signed it At that point several withdrew
their complaints.

On 1st May the Superintendent wrote to the Director of Establishments of the Department of
Corrective Services, informing him of the events and requesting an inquiry. This letter named Prisoner
H. as the instigator of the petition and said two prisoners had been mtimidated into signing it.

Two officers of the Establishments Diviston carried out an investigation at Grafton Gaol between
Ind and 4th June, 1981, They found no evidence that Officer J. had opened prisoners’ mail, They
recommended that consideration be given to transferring Mr 5. and/or another prisoncr named M. to
scparale institutions.

The report shows that Mr 5. was given no opporiunity 1o answer charges of puiling pressure
on other prisoners to sign the petition. One prisoner, X., is quoted as saying a prisoner named H. asked
him 1o sign it and abused him when he refused. The Establishments Division report quotes Prisoner X.
as stating “That Prisoners 5., H., and 50, had been “standing over” other prisoners as a8 means to their
ends™

Prisoner X., interviewed in Graflon i Augost, 1981, following his release from gaol, denied
having said anything about Mr 5. involvement.

The Director of Establishments noted on the file copy of the report that 5. or M. should be
separated and transferred, and that Mr 5. should be charged under Section 23 of the Prisons Act with
preferring o false complaint against a prison officer and making a frivalous complaint.

A Departmental legal officer was asked to consider whether legal action could be 1aken against
M S, but advised there was no evidence of standover tactics and he did not believe legal proceedings
would sucosed,

On L8t June, 1981, & meeting of the Grafton Branch of the Prison Officers’ Vocational Branch
passed the following resolution:

“This Sub-Branch demand the immediate segregation of prisoners M. and 5. owing to their
tactics of continnal intimidation and harassement of prisoners and prison officers and that
they be transferred from Grafton Gael within 48 hours or industrial action will be considered
by this Sub-Branch.”

Al the time, Officer 1. was the Chairman of the Branch, Other officers informed the Ombudsman
that the activities of Prizoner M. in particular were causing a lot of trouble for Officer J.. who was on
edge. Mr 5. was seen as 4 bush lawyer in the gaol: he uwsed to walk around the yard with a clipboard
mﬁzil_ing complaints, One officer stated "It was mainly an eye for an eye—we wanted them out of
circulation”™. The officer who moved the resolution had had his authority questioned by Mr 5. over a
telephone call but said his main complaint was against M. not Mr 5. (This resolution made no mention
of H., the actual instigator of the petition.)

On 18th June, the Superintendent, on I;u:ing iold of the resolution, telephoned an Associale
Commissioner responsible for industrial relations and passed on the details of it to him. Afier
conselting the Chairman of the Commission, Dir Vinson, the Associate Commissioner .ang back and
said :

“Place 5. and M. in segregation and the Chairman and 1 will be up on the 22nd.”
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That afternoon Mr 8. was placed in segregation.

On 22nd June, the Chairman, Assoctate Commissioner and two union officials held a long
meeting with stafl at Grafton Gaol. On 25th June, the Superintendent of Grafton Gaol completed the
formal segregation order for Mr 5. The general reasen wis stated as “The preservation of good order
and discipline within the prison” and the period of segregation was put at three months. On 2nd July,
the segregation order was confirmed by Dr Vinson, who was also motivated by concern that Mr 5"
gafety might be at risk if transferred to another gaod,

Mr 5. was released from segregation on 2nd September, 1981, some 12 days short of the three
months period,

In giving his findings on the complamt by Mr 5. the Ombudsman found that the segregation
order ought never have been made. Mr 5, had spent 75 days in segregation, deprived of mormal maove-
ment within the gaol and all association with other prisoners, Ombudsman conceded that a
segregation order is discretionary and no hearing is necessary, A Superintendent may clearly need to
act on suspicion alone where there is an imminent threat of rot or desorder in gaol. In other circum-
stances the segregated prisoner should be charged or given an opportunity to deny the facts which are

said to have led to segregation. The Prﬁﬁ[ﬁlﬂ!lﬁ%rﬂflﬂr in the segregation of Mr 5. was the resolution
of the Grafton Prison (Mficers’ Vocational Sub-Branch.

The Nagle Roval Commisaion stated that the provisions of Section 22 of the Prisons Act oughe
not to be applied by way of punishment. The Ombudsman endorsed that view,

Mr 5. had had no opportunity to answer the allegation that he stood over ather prisoners in
asking them to sign the petition.

The Ombudsman concluded Mr 5. was not involved in intimidation, no mater whist the position
may hnve been with prisoners M. and H. Essentially the wrong conduct in this case was the 1ssuing of
a segregation order in response to industrial pressure.

The Ombudsman recommended that Mr 5. be paid compensation of 51,500, or less thin 525
per day for each day in segregation. He welcomed a change of policy which the Minister for Corrective
Services, Mr Jackson, informed him of in a meeting on 17th March, 1982, Since becoming Minister he
had directed that representations by any union be made to him or the Department by the clecied senior
officers of the unton, Such an approach would preclude the Commission receiving and acting on the
resolution of & sub-branch as happened in the case of Mr S,

Case No. 17
CORRECTIVE SERVICES
Long Bay—assanlt on prisoner with profection status

Mr P., a prisoner at the Central Industrial Prison, was assaulted by a fellow prisoner on 21st
April, 1981, despite having “protection” status within the gaol. Mr P. was hospitalised at the Metro-
litan Remand Prison after the assault.  The case raised many issues and i particular revealed groomd
‘or concern about the ahility of the Department of Corrective Services to meet the needs of prisoners
requiring protection,
Mr P. died of natural causes a few months after the assault described here. As a result, charges
arising from the incident were not pursued through the courts,

Mr P, had feared for some time that he might be assaulted and had alerted the Ombudsman’s
Office to the possibility on 10th April, 1981, The Ombudsman’s investigation officer informed the
Supl:rintmdtﬂt of Mr P.'s fear, and he in turn discussed it with a number of senior officers, although no
writlen instructions were entered in the muster book, On 22nd April a letter from Mr P, was received
by the Ombudsman's Office.

In that letter he repeated his claim that a physical assault upen him was likely and named two
prisoners who he felt represented a particular threat. Ironically, by the time this letter arrived Mr P,
was already in hospital as a result of the assault by & prisoner on 2150 April,

Accounts of the incident varied to some extent but investigation esiablished the following facts:

Mr P. was alone in a yard at the time of the assault. One of the officers patrolling the front
Officer M., informed Mr P. that he was admitting Prisoner J. to repair a blocked toilet in
r P."s yard. When Mr P. objected, Officer M. said words to the effect of “51ifl, . is going in".

Mr P. alleged that the two officers on duty, M. and W, then moved away from his yard,
leaving him alone with prisoner J. Officer W. could not remember Mr P. ohjecting 1o 1. entering his
ard. A third prison officer, Mr (). a receiving clerk, noticed the fight. He saw J. repeatedly striking
i{, P. in the face with his knee. Mr P. was crouched against a side wall at this point, trying 1o protect
himself with his hands. Mr Q. then summoned Officers M. and W.




118

Inimably, the invesugation officer from the Ombudsman’s Office was wold that there wis no
wilness to the assauls and that Mr P. did not wish to press charges. However, investigation revealed
that Mr ). had winessed at least part of the assault and that there was prima focie evidence of an
assault by 1. in that he was the only prisoner present with Mr P. and he suffered injuries only to his
fingers, whereas Mr P. was seen bleeding from wounds 10 hes face and chest and was later admitted
to hospital. Mr Q. did not submit & misconduct report on J. saying that the incident was one of many
such assaules and chat senior officers and the Visiting Justice would not have acted on a report in any
evient.

The Maroubra Police were informed of the assaull in these terms: Mo action taken. P, would
give no information”™. However. on 24th April, Mr P. advised the Supenniendent that he thoupght
Officer M. had been negligent and that he wanted to consult & Chamber Magistrate about bringing
charges against I,

The Superintendent ook no action to have 1. charged before the Visiting Magistrate.

The Chamber Magpstrale considered the matier was serious enough 10 issue summonses.
Section 44 warrants were issued on the Central Industrial Prison to produce the two prisoners at a
Central Court hearing on Sth June, 1981, Owing to Mr P."s death the matter was not dealt with.

In his final report, the Ombudsman commented on several aspects of this case, including the
risk prisoners run of further aitacks in retaliation if they have passed information to the authorities
and the ncreasing risk of protection prisoncrs being atiacked by other prisoners who are also on
protection, He expressed concern at the inndequate faciities for prisoners claiming protection, a
concern shared and acknowledged by some senior officers of the Department of Corrective Services.

The Minister for Corrective Services wrofe to the Ombudsman in February, 1982, giving details
of wnstructions ssueed by the Superintendent of the Central Industrial Prison:

(1} more detailed and closer attention 1o be given to the Muster Book by rotating stalf;
fi) segregated inmates to be moved from yard to yard only after consideration by the
Superintendent;
(i) inmates not to be taken into segregation yards for the purpose of effecting repairs without
the Superintendent’s knowledge and consent;

(iv) all segregation yards to be patrolled in such a way as 10 have as many as possible under
surveillance at any one time,

: The Ombudsman commended the Department for this action and made no funher recommenda-
i3,

Case Mo, 38
CORRECTIVE SERVICES
Report wrder Sechion 26 hubrdiman Aoy

Central Industrial Prison—Segregation Order and Transfer 1o Goulburn Gaol

Mr ., a prisoner held in the Goulburn Security Unit, complained that a segregation ord
wrongly made against him. He had been transferred o Goulburn Security Unit gg.g::n his :I;;_;E
following an allegation that he had assaulied a prison officer. He was not charged with this offence
despite the allegation, He stated in his letter of complaint;

"My desire is to be officially charged with the alleged assault so as 1o be able 1o prove my
innocence.”

On investigating the complaint, the Ombudsman found that Mr C. was one of 13 prisoners
transferred at very short notice from Parramana Gaol 1o the Central Industrial Prison. The Superin-
tenident of the C.1P. was unhappy about the transfer, h¢|:'¢-l.-in$ that he lacked the proper facilities and
that some of the proup were likely to cause difficulties for the prison administration. The Superintendent
had some discussions with Mr C. who seemed to be a spokesman for the Parramatta prisoners, who
were equally unenthusipstic about the sudden transfer.

An important background fact (o the incident is some peneral agreement between the Corrective
Services Depanment and the prison officers’ union that whenever there s an allegation of assauly bya
peiscner against an officer that prisoner will in general be transferred from the gaol where the assault
took place. It is clear that at least by the 27th May, the Superintendent was extremely unhappy ahout
the presence in the gaol of these |3 prisoners from Parramatta and in particular Mr C. as their spokes-
man. Ina meeting with Mr C. the Superintendent apparently said:

*1 did not ask to have you here,”
The Superintendent had made enquirics from the Acting Director of the Establishments Division
gb:uut the possibility of Mr C. and others in the group being transferred from the Central Industrial
IS0,
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On the 28th May, 1981, in the middic of the day the particular incident occurred. Another
prisoner, prisoner J., passed through Gate % (10 go to his cell).  On his return (from his cell) to move
into the open yard area, prisoner J. was not wearing his name tag and Prison Officer 0., who was in
control of the gate with Probationary Prisoner Officer H., asked him to put his name tag back on. There
was some discussion about this which Mr C., who was in the peneral yards, heard, While the discussion
was taking place Prison Officer O. opened the gate and let other prisoners through and prisoner J. took
the opportunity te attempt 10 get through the gate himsell. In this attempt he was assisted by Mr C.
who allegedly intervened to push Prison Officer O, backwards slightly to assist in permitting prisoner J.
through into the general area. At the time of his intervention Mr C. is alleged 1o have said:

“You fecking screw maggot 1f you want trouble we'll give you trouble. ' We'll burn the fucking
place down.”

In his description of the incident to me, Probationary Officer H. described the incident as:
“Just a minor scuffle.”

He said:
“It wasn't really much.”

When asked what the final outcome of the medent was he said that prisoners 1, and C. both
wandered off into the gencral yvard afler Prison Officer 0. had said:

“This matter will be reported.™

Probationary Prison Officer H. ded not regard the reference 1o burning the place as other than
mere abuse, The Superintendent also told me that he did not believe there was any intention to take
steps to burn down any of the buildings and he also regarded the words as a matter of abuse.

Later on the 28th May, Prison Officer O, made a wnitten report on a form headed “Prisoner
Report Form Prisons Act 1952 Section 23", In that report he stated that in his view Mr C. had
committed two offences against prison discipline, namely:

i1) “Assault against a prison officer.”
i2) “Threatening to destroy Government property™.

His description of the assault was as follows:

“Prisoner C. physically moved me from the gateway at 9 Post to allow prisoner ], to Jeave
from the arca. He chd this by putting his right shoulder into my chest and pushing,”

Later in the afiernoon of the 28th May, there was some argument or disruption in the main

uare apparently involving prisoners J. and C. on the one hand and some prison rs on the other,
This incident is referred to in a written document by the Superintendent who, however, had no direct
knowledge of the incident himself. The Acting Superintendent told me at the time of my visit that this
later incident was “'not worth making a note about™. He told me it was “little more than an argument™,

On the next day, the 29th May, Probationary Prison Officer H. also made a written report in
which his description of the assault was as follows:
“As Prison Officer O. opened the gate to let other prisoners through J. started pushing
Oficer O, to try and pet through 9 Post gate, Prison Officer O, attempted (o shut the gate
but prisoner C. prevented him from doing so. Prisoner C. put his shoulder into Officer O.
and physically pushed him back allowing prisoner I. through the gage,™

On the 29th May, after some discussion with the Acting Director of Establishments of the
Department of Corrective Services, the Superintendent made an order for the segregation of Mr C.
under Section 22 of the Prisons Act. He completed the transfer report Form under Section 23 which
had been commenced by Prison Officer O. by adding under the heading of “Action by Superintendent”
against the printed word “charge” in the report the word “assault”. No sech charge was, however,
pursucd against C. cither before the Superintendent as prison governor or before the Visiting Justice,

Later on the 28th May, Prison Officer H. personally conveyed prisoner C, and two ether prisoners
who were invelved in some other incident to the Goulburn Training Centre where he was placed in
the segregation unit. Mr H. told me his function was merely as escort so far as Mr C. was concerned.
His emergency unit had not been called in to investigate any incident involving Mr. C.

Conclusion. The essence of the complaint made by Mr C. was that on the facts a charge of
assault ought 1o have been preferred in order to give him the opportunity of denying any assault and
enahling an independent person to make a conclusion about the facts of the particular incident. It may
he said that Section 22 does not require proceedings to be lodged. However, in my strong view, where
the factual basis for making the segregation order is an assault upon a prison officer as well as short
term segregation, a charge cught to be laid. Otherwise the prisoner concerned has no opportunity of
answering the allegations and, as in this case, could well have such a degree of resentment at the
treatment he received and in particular his transfer to the Goulburn Security Units that his future
conduct may be influenced by the degree of resentment he feels.

It was more difficult on the particular facts to determine whether the segregation order was
wrongly made. In one sense a short term discretion is entrusted to the Prison Superintendent and then
to the Commission. However, in the present case, on the facts before me, the incicent relied on for the
making of the Order was as quoted by Probationary Officer H., "Just a minor scuffle”. In my opinion,
the Superintendent was placed in an invidious position by the sudden transfer 1o his custody of the
13 prisoners from Parramatta Gaol but nevertheless ought not to have utilised the miner scuffle and
the abusive reference to burning the place down as reason for making a segregation order which
removed Mr C. from the prison to the very much harder and solitary environment of the Security Unit
at Goulburn.
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Essentially Mr C.'s complaint was that he ought to have been ch with the alicged assault
50 a5 to have an opportunity :-Fhu:h knowing what was alleged against him and attempting Wﬁm‘*
his innocence. In my opinion this w;ht to have been done and my recommendation is that in future
samilar cases, prisoners mide the su tion orders a5 o result of alleged assaults on prison
officers, ought to be also charged wi thl: alleged offence.

Case No, 39
POLICE REGULATION (ALLEGATIONS OF MISCONDUCT) ACT. 1978
Report unider Section 28
Assaalt by Police

. THE COMPLAINANT
b 1. of Laichhardi,

I POLICE OFFICERS THE SURJECT OF THE COMPLAINT
Constable 1st Class P,
Constable st Class B, and
Sentor Constable T,
all of Leichhardt Police Station.

i THE COMPLAINT

Mr ). complained that while he was 1o the dock at Leichhardn Police Station late in the evening
afl 14ih Mewvember, 1980, being charged with malicious injury 1o a Public Transport Commission bus
he wis kneed on a number of occasions in the testicles by one of the arresting police. Mr J. allegped
that a constable with two stripes committed the assault and that the other arresting constable was
present in the room when the assault occurred, He alleged that the station constable lefi his place
behind the counter just before the assault occurred to stand guard at a nearby station doorway and
returned immulinml] the assauli was over. He said that the station constakle was within visual and.
certainly within awdible, distance of the beating.

1. THE INVESTIGATION

{a} The investigation was conducied by Inspector Dunlop of Police Internal Affairs, His
investigations cstablished that the two police officers who arrested the complaimant were
Constable B, and Senior Constable T., that the Station constable at the time the com pliinant
was charged was Constable 1st Class P., and that the officer the complainant allepes
assaulted him was Senior Constable T.

Inspector Dunlop obiained reports from the three Policemen and alio conducted records
of interview with them, He also imterviewed 1wo police officers on the subsequent shift at
Leichhardt Police Station—Senior Constable W, and Constable 1., who entered the Charpe
Room while the complainant was bemg charged. Inspector Dunlop obtained stitements
from the complainant; his flatmate; Doctor Simon Mark Willcock of the Royal Prince
Alfred Hospital, who treated the complainant on the evening of 1dith November, 1930;
Dracter Peter Piazea of Leschhardt, who treated the complainant on 1 5th Movember, 1950
Bent Erik Poulsen, a photographer who took photographs of the complainant’s injuries
ont Ll Movember, 1980; and the bus driver and the acting conductor on the bus the com.
plain ant damaged on the evening of [4th Movember, 1980, lohn Edward Russ and Sam
Khouri. Inspector Dunlop obtained the photographs taken by Mre Poulsen and photographs
of the imterior of the Leichhordt Police Station.

(b} The investigation revealed that late on the evening of 14th Movember, 1980, Mr 1., the
complainant, was on board a 440 Leichhardt-bound bus being driven by Mr Russ, My
Elicuri was the acting conductor on the bus. The complainant pressed the stop signal
Button Before hig stop but the blue indicator light above the driver failed to go on the
biuis did ot stop. The complainant became involved in a verbal aliercation with the driver
and conductor about this. The argument became quite heated. Mr Russ and the complain-
ant agree that the conductor pushed the conplainant off the bus, although the conductor,
Mr Khouri, does nod mention this in his statement. The driver states that after the com.
plainant was pushed out of the bus he kept his footing, but Mr 1. says that he fell oot of the
bus door down onto the ropdway onto his hands. The complainant kicked the back centre
dosor of the bus causing the perspex panel to fall out of the bus from its rubber mountings.
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The driver stopped the bus and both the driver and conductor chased the complamun
down MNorton Street. M )., the complainant, stanes mercly thar both “grabbed hold of
me”, bui both driver and conductor state that the driver, Mr Russ, tnekled Mr ). around
the top part of his body, causing both the driver and Mr 1, 1o (ol to the groond, Mr Russ,
the driver, thinks the complainant fanded on his right side into the guiter; Mre Khoun, the
conductor, thinks the complainant fell on bis kel side. The driver seages that he landed rexs
to the complaunant on the footpath and that he dovs not remember coming inlo contac
with the complainant as they both fell 1w the ground. The conductor, Mr Khouri, alio
cannot remember whether the driver fell on top of the man or nol after be ackled him.
Mr Russ states that he got 1o his feet before ihe complainant, and picked Bim up by his arm
heolding on to him firmly. Mr Khouri alse grabbed hold of the other of Mr L."s arms, Both
Mr R“E.:“hfum Khowr state that the complainang was still struggling while they walked
him o :

(e} The police hod been called and the complainant, Mr Khouri and Mr Bass woited whoug

id)

(e}

in

(g)

(h)

ten minutes belore they arcived. Dhuring thas time, Mr Khourt staved thon the complanng
said 1o him: “let the driver take the bus and we'll walk o the Police Stanon”. Both
M Russ and Mr Khoun recond that the complainznt said, while waiting for ihe police, tha
he was going to run away (according to Mr Khouri), Mr Russ states that the complainant
threatened 1o charge him and the conductor for tuckling him, and Mr Khouri stztes that
the frst words the complainant said (o the polee when they armved were “they pssaulted
me". After a verbal interchunge with the police, the arresting Police picked the complainant
wp by the arm [rom the wall on which he had been sitting and ook him (o the police car.
Mr B houri states that the arresting police “walked him over™ 1o the car, but Mr Ruoss states
that “the man walked himself™ to the Palice car, Meither Mr Fouss nor Mr Khouri, although
both comment on the complamnnt walking or being walked 1o the police car, make any
remarks that his gast was strange or that he appeared i any way 1o have been affecied by
the tackle. Mr J., the complainent, stutes that he was “physcally led” 1o the police car
but makes no menticn of any injury from the tackle,

Both Mr Russ and Mr Khoun state that Mr J. appeared affected 1o some degree by drugs
or aleohol, in Mr Russ’ view, mildly,

Mr J. was then taken by the arresting police, Senior Constable T, and Consiable R, 1o
Leichhardt Police Station where he was placed in the dock to be charged with malicious
injury 10 the bus, Mr ). states that be found the situation surprising, and asked a number
untaqumi::ms of the arresting officers, none of which were answered except with the comment
that he was being too “stroppy ™ and “1he rules weee made not by him but by the policemen™,
Mr J. staies that the officer with two sinipes (which must be o reference to Senior Constable
T turned to him in anger shouting about the faet that be was kel of his attitude and did
ncdt like Mr 1.'s arrogance and that it was time he was tought a lesson. Immedintely befiore
this, states Mr 1, the officer behind the desk {a reference to the station consiable, Constable
P.) left the room—Mr J. assumed (o stand goard ol the nearby station doorway. Senior
Constable T. approached the dock and opened the gate, pulling Mr 1. 1o his foct and at the
same time knecing him in the testicles with considerable force, Mr X, alleges that Senior
Constable T. did this at least two times more, also skapping him with an open hand across
the face several times ond punching him twice under tlll-'lu.' ribs with fis clenched fist. Mr J,
states that the officer walked away alter the beuting, and then briefly returned to slap him
across the face o few more times, during which peried he may have kneed him in the
iesticles o few maore times, although Mr ). cannet remember due to the shock of the first
assault, Mr J. states that the other arresting officer remained in the charge room during
this assault and that the station constable could certainly have heard it and probably seen
it as well, He states the station constable re-entered the room immediately wpon the assauli
finishing.

Mr J. details the subsequent events, He stares that the fwo arresting officers soon lefi, and
that shortly after that, while be was still in the dock, another policeman entered the charge
room who Mr J. describes as in his mid-thirties, shorter and slighter than the others. He
stafes he was told that the officer had served in Vietnam and suffered an injury there.

Mr ). states that just prior o leaving the station, another police officer ¢ into the room
who he believed 10 be & more senior officer and who was addressed as Sergeant by the
station constable, Mr J, sayvs that he told the officer that he had been kneed in the balls, to
which the officer’s only reaction was a pair of raised eyebrows,

In the records of interview with Inspector Dunlop, the three police officers concerned all
deny the alleged assault and their accounts of the evenis of that evening corroborate ong
another. Constable R. and Senior Constable T. state that they remained in the charge
room about ten minutes with the complainant before they were called out on an accident
call, and deny that the station constable lelt his position behind the counter at any time
during this period, at the end of the counter quite close to the dock completing station
reconds, Constable R. adds that Senior Constable T. hod his back 1o the dock while he
stod at the counter, and states that Senior Constable T. states that when the complainant
was charged he said “you’ll be sorry For this, 1 got a policeman the sack in Wew Ffealand
for charging me”. Senior Constable T. sugpests that the complaint is retalintion by Mr }
for being chorped.
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{i} Inspector Duniop also interviewed two of the officers on the next shift, Senior Constable W,
and Constable J., who each state that they entered the charge room while a male person,
presumably the complaimant, Mr )., was in the dock. It may be that Senior Constable W,
wins the aﬂ{‘,:r the complamant Mr J. assumed had served in Vietnam, as Senior Constable
W, & that the station constable, P., did make a comment to the effect that he (Constable
W.) had been overseas and nearly killed (in fact this was in Cyprus on a twelve months
service with the Australian Police Force). Senior Constable W, stages that the complainant
did not speak o him, nor he to the complainant, He sfates that he saw the complainant
walk out of the charge room and some distance down the steps and into the street. Senior
Constable W, earlier states that the complainant appeared 1o have no difficully in walking

It seema that the complainant may have confused the two police officers of the next shift
who entered the charge room. Senior Constable W, states that he was in the charge room
feom 1000 porn. uatel 1100 pom., when the complainant was rebeased, and no other officer
entered the charge room during that time. The other officer, Constable 1., to whom the
complainant could have made the complaing he alleges he made, apparently enterad the
charge room before Senior Constable W, and left before Senior Constable W, armived,
Constable J. was not specifically asked if any complaind was made to him but said in a
passing comment that he had no conversation with the male person in the dock, the
complainant.

It appears undemahble thay, ar some time on the evening of [dth November, 1980, the
complainant was struck or kneed in the testicles. Inspector Dunlop mterviewsd the
complainant’s flatmate, who confirmed that the complainam had told him a policeman
with two stripes had stapped him across the face and kneed him in the testicles three or four
times. The complainant showed Mr T. his injuries, and Mr T. noticed that the scrotum was
very black and slightly swollen, and that beneath his testicles was aleo very black. Mr T.
noticed that the complainamt walked around the house very slowly, unlike his normal
practice, and said the complainant complained to him quite often about the pain in his
groin, Mr T. drove him to the hospital on Sunday, 16th November, P90, seeking treatment,
and was aware that the complainant went to his own doctor a couple of times for ireatment.

Simon Willcock, a junior resident medical officer employed by the Roval Prinee Alfred
Hospital, states that on the evening of 14th Movember, 1980, a1 approximately 11,40 p.m.
he examined the complainant, Mr I., observing bruising and tenderness of the scrotum,
Diactor Peter Piazza states that Mr 1. attended his surgery on the morming of 1 5th Movember,
1980, and alleged that while being interviewed the previous might by police, he had been
kneed in the testicles and slapped across the face. Dioctor Piazza states that on examination
of the complainant he found injurics to and tenderness of the testicles, Doctor Piazza states
that his findings were consistent with the mode of injuries as described by Mr J, He states
that he only saw Mr J. on that one occasion, but that according 1o his record cards Mr J.
consulted D Tringali on 17th Movember, 1980, At that time Mr J. sull complained of pain
and was advised to continue taking pain killers.

The photographer, Mr Poulsen, states thai when taking photographs of Mr )., he
noticed that his testicles appeared to be swollen and were dark bluish in colour, The
photographs clearly record that Mr J.'s testicles were swollen and discoloured.

{j} Inspecior Dunlop concludes that the complamant did receive injuries of the nature referred
to in his statement, but that he is unable 10 determine how, when or by whom those injuries
were inflicted upon the complainant. He referred to the fact that Mr 1. had been engaged
in a struggle with the P.T.C. emplovees which resulied in him being tackled and ﬂa.llmr; s
the ground, and said it could be contended that his injuries were received a1 thal time
Inspector Dunlop did not consider the information to hand to be sufficient to institute
eriminal procesdings, but suggested that the papers be referred to the senior police prosecutor
far his information and comment.

(ki Superintendent Redhead, the Sugcrjnl:mdml:-ln-ﬂhnrp of the Police Prosecuting Branch,
was of the view that a criminal charge of assault agamst Senior Constable T. would not be
proved beyond reasonable doubt.  He states that a Court would be unable to rule out the
possibality thay Mr 1" injuries were occasioned when he was tackled by Mr Russ. In the
light of the conflict of evidence between Mr J. and the three police officers who all denied
the assaul, Mr J.'s credebility would be very much at stake. The evidence of Mr Russ and
Mr Khouri as 1o his actions on the bus must in Superintendent Redhead’s view, detrimentally
affect Mr L's credibility. Superintendent Fedhead recommended that no crimingl pro-
ceedings against Senior Constable T. be instituted.

il Detective Inspector Shankleton, sgning for the Chiel Superintendent, Police Internal

Affwirs Branch, in the light of all this material, was of the view that the allegation had not
been sestpined, The Commissioner agreed with this finding,

5. COMMENT

() 1 ehisagree with the finding of the Commissiener that the complaint has not been sustained,
In thes regard i1 15 important 1o keep in mind that under the Police Regulation {Allegations
of Miscondect) Act, 1978, 4 complaint need not be established beyvond reasonable douby
te be sustained, but merely on the balance of probabilitiecs—the civil as opposed to the
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eriminal standard, 1 am of the view that this allegation has been established on the balunce
of probabilivies. Inspector Dunlop, in his major report dated 6th February, 1981, states
that there 15 no corro tion of the allegation that the undoubred injuries were occasioned
by a Police assault. There is indeed no evidence directly corroborating this allegation, but
such evidence is not essential for a complaint to be sustained. | am mindful of the fact that
the three police officers involved all deny the assault and corroborate one another, bul am
of the view that the inferences that can be drawn from the material before me establish the
complaint on the balance of probabilities.

In this regard, 1 should also mention that, in my view, there has been some confusion in
this matter between the test of whether there is sufficient evidence (o institule eriminal
proceedings and the separate question as to whether those procesdings would be succesaful
~i.4., whether the charge would be established beyond reasonable doubt, The confusion is
evident n Insﬁ:nctur Dunlop’s short report dated 19th February, 1981, In that report
Inspector Dunlop states that there is insufficient evidence 10 establish a prima facic case
against any of the police concerned, vet the material on which he bases the recommendation
has dealt only with the separate question of whether the allegation would be established
bevond reasonable doubt,

Clearly, when deciding whether to mstitute proceedings il is necessary (o cast one’s mand
1o the guestion of whether the proceedings will be successful, but in my view it is not
necessary that the material before the prosecutor establish the charge beyvond reasonable
doubt before a charge can properly be luid, To this extent 1 respectfully disagree with the
apparent approach of Superintendent Redhend,

Accepting, as does Inspector Dunlop, that the evidence does establish that Mr 1. suffered
impuries of the twvpe he describes in his complaint, 1 regard it as more probable that those
injuries were received in the manner he alleges than in any other manner for the following
PEALORS.

There is no evidence suggesting that Mr 1, had suffered those injuries before he joined
the Leichhardt bound bus at Town Hall, and it is highly unlikely that had he suffered those
injuries before that time he would have had the spint to engage in the subscquent alterca-
tion with the driver and conductor of the bus, Mr J, states that he caught a taxi to the
Royal Prince Alfred Hospital at Camperdown immediately on leaving Leichhardt Police
Station, which Senior Constable W, siates was approximately 1110 p.m. The statement of
Doctor Willeock of the Roval Prince Alfred Hospatal corroborates Mr J. in this regard, for
he states that he saw him at approximately 1140 p.m. on the evening of 14th Movember,
1980, 1t appeared then, that Mr J. must have suffered the mjuries ail some lime between
boarding the bus in the city and leaving the Police Station a1 approcimately 1110 p.m.
that night.

Inspector Dunlop, Superintendent Redhead and the Commissioner are of the view that
it was possible Mr J. suffered these injuries in the tackle with the bus drver, Mr Russ. |
consider this unlikely, Mr Russ states that he struck Mr J. side-on around the shoulders,
and that Mr 1, fell onto his side into the gutter. Mr Russ does not remember landing on
top af Mr 1., yet in my view it is only had he done so that he could have caused these
injuries, intentionally or unintentionally, o Mr J. I believe that had Mr Russ indesd
landed on top of Mr 1. he would remember this fact. Mr Khouri does also not remember
whether or not Mr Russ landed on top of Mr 1.

Mr J. complained of the assault by Mr Russ both to Mr Russ and Mr Khouri and,
according to Mr Khouri, 1o the arresting Police officers, but he did not go on to say that
he had been kneed in the testicles, which would have been the logical thing 1o add had this
indeed occurred, There is no reference in cither Mr Russ' or Mr Khouri's statement to
Mr I. appesaring to be in pain or suffering any discomfort from the tackle, and he would
hardly have suggested that they walk 1o the Police Station or that he would run away if he
had suffered the impurics to his testicles in the tackle. Both Mr Russ and Mr Khouri refer
to Mr J. walking or being walked to the police car, but they do not go on to say that he
walked strangely or appeared 1o be in pain. If this had been the case it would have been
the natural thing For them to add at this point.

(dy It is alse in my view unlikely that Mr 1. suffered these injuries when he was pushed out of

the bus. It is not clear whether indeed he fell over on this occasion—Mr 1, himself says
that he fell but according to the driver, Mr Russ, he kept his balance. Even if Mr J. did
indeed fall, in his account he fell onto his hands. There is no evidence whatsoever to suggest
that any object came in contact with his groin at this time. Had Mr J. suffered these
imjuries at that Ume he may have been so enraged as to kick the back door of the bus, but
he would hardly have been in a stafe to run 100 yards down the road away from the driver
and conductar,

ie) 1 am fortified in my view that it is unlikely that Mr J. suffered his injuries on being pushed

from the bus or in the tackle, By the statemenis of both arresting officers Constable B, and
Senior Constable T, that Mr J, walked quite normally before entering the charpge room.
Constable B. states that Mr J. walked normally the distance of 40 metres from the car to
the charge room at the Leichhardt Police Station, Senior Constable T. does not recall any
peculiarities in the manner in which Mr I, walked from the wall where he had been scated
to the police car in Moron Street, a distance of about 20 feel. He does say, however, that
it was only a short distance to the car and he did not pay any real attention to the way in
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which Mr J, walked. This may well be the case, but I would that had Mr J. already
suffered the injuries to his groin there would have been a awkwardness about his
gait which would have atiracted the attention of Senior Constable T. His attention may
well not have been attracted simply because Mr J, walked normally, Similarly, Semior
Constable T. did not pay any “real attention™ 1o the way Mr 1. walked the distance of, in
Senior Constable T.'s account, 20 yards between the car and the charge room. Again 1
would suggest that this may have been because there was nothing to attract Senior Constable
T.'s attention in the way Mr J. was walking because he had not at that stage been injured.

if) Doctor Piazza states that Mr J.'s injurics were consistent with the alleged assault. There is
no other medical evidence as to whether the injuries were consistent with the alleged assault
or indesd whether they were egually consistent with an injury suffered in the tackle. MNever-
theless, 1 am sntisfied that Mr J. did not suffer these injuries in the tackle or on being pushed
from the bus, There is nothing in the account of the eyewitnesses, the driver and the bus
conductor 1o sugpest that Mr J. was injured at this time (no record of him crying out in
pain, having difficulty in walking, or appearing shocked) and in several respects these
eyewilness accounts are inconsistent with the injuries having been cause in that way.

As Mr J. was in the custody of the police from this time until approximately 11.10 p.m.,
when he caught a taxi cab and went immediztely to the Royal Prince Alfred Hospital with
his injuries, the only inference is that he suffered these injuries while in police custody.
Notwithstanding the denials of the police officers concerned, 1 am satisfied on the balance
of probabilities that Mr 1. suffered these injuries in the manner he alleges while in that
Police custody.

6. RECOMMENDATION

I find this complaint sustained. 1 am inclined to agree with Superintendent Redhead that a
charge of assault against Senior Constable T, would not be esiablished beyond reasomable doubt. 1
do not regard this as a sufficient reason Tor et instituting criminal proceedings where a prima facle
case is establishied as it is guite possible that under cross-examination more malerial may emerge.

I take poie of the Commuissioner's opmion that a Crown Prosecutor would take the view that
evidence #s mmsufficient 1o institute any proceedings in an indictable offence and of his willingness,
without precedent, 1o submii the papers to the State Crown Solicitor for & decision on whether pro-
ceedings should be instituted. Accordingly, T recommend that these papers be transferred to the New
South Wales Crown Solicitor for her view as 1o whether indictable procesdings for assault or some
other charge should be laid against Senior Constable T.

If the Crown Solicitor is of the view that eriminal proceedings should not be instituted, 1 accept
the Commissioner’s view that, as Departmental action against former Senior Constable T, is no longer
possible, such action against Constable R. and Constable P. would be inappropriate.

Signed by

SUSAN ARMSTRONG,

Assitant Ombudsman for G. G. Masterman,
Ormbudsman,

[ 6=2- 982

Case Mo, 40
POLICE REGULATION (ALLEGATIONS OF MISCONDUCT) ACT, 1978
Repart wnder Section 18
Assaplt in Carpark Outside Hodel

I. THE COMPLAINANT
Me David M. of Morth Twrramurma

2. THE POLICE OFFICER—THE SUBJECT OF THE COMPLAINT
Constable M. of Gladesviile Police Station

3. THE COMPLAINT

Mr M. has complained that on the evening of 28th March, 1979, at approximately 6.00 p.m. to
640 nm. he was assaulted on two ooccasions by Constable M. in the car park of the gymh[: Hotel.
The first alleged assaul occurred when the compliinant was about to remove his motor vehicle which
was parked in the ¢ar park of the Pymble Hotel and which happened 1o be obstructing the motor
vehicle of Detective Senior Constable O, aler having apologised to Detective O, The complainant
subsequently allcges that he was assaulted & second time by Constable M. after returning to the public
har for assistance and upon returning to the car park shorily thereafier, accompanied by some friends.
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4. THE INVESTIGATION

(a)

(b)

(e

The investigation was conducted by Inspector N. G. West of the Police Internal Afairs
Branch, His report was reviewed and commented on by W. A. R. Allen, the Chiefl
Superintendent, Metropolitan Arca, and by the Police Commissioner, James T, Legs

Inspector West oblained statemenis and/or interviewsd the following people:

Mr Lowe

Mr Bullivant

Mr Scaife

Mr White

Mr Lewis

Mr Westhoff

Mr Burke

Miss Cochrane

Mr Willats

Ms Kimhbal

Mr Bridgeman

Mrs Willats

Mrs Philli

P. Constable M.

Dietective Senior Constable O,

Senior Constable P. J. Alloat
Constable B. 5. Palmer

Senior Constable T, C. Hile
Constable G, W. Hilton

Canstable P, M. Donokos

Sergeant 3rd Class J. L. Sheddon
Sergeant 2nd Class Mortimer
Imspector H. 8. Hackman

Dietective Serpeant Ird Class 5, C, Owen
Probationary Constable P. A, O'Meill
Dietective Senior Constable J. M. O'Connor
Consiable M. 8. Collins

Dretective Serpeant 3rd Class R, Foller
Senior Constable T. 1, Gardiner

Relevant documents were inspected and photocopied.,

According 1o Mr M. the first assault took place on the evening of the 28th March, 1979, at
or about 6.00-6.15 p.m. He states that he was sianding in the public bar of the Pymble
Hotel drinking a glass of beer when he heard his car regisiration number being pased on
the Hotel paging system. The call requested the owner to move the vehicke (o allow someone
cloe 10 leave the car park. After finishing his drink he left the bar (0 move his vehicle and
g0 home, Cn mn:hi:gll:h: car park he walked around to the passenger side of his vehicle
to see whom he was obstrecting and to tell that person that he owned the offending vehicle
and intended to remove it, He was confronted g; a male person, whom he now identifies
as Detective Senior Constable O, who asked him if he was the owner of the car. The
complainant replied that he was and apologised and said that he was going to move the
vehiche, Mr M. then walked around to enter his vehicle when another man, now identified
as Constable M., came down the sieps Mrom the rear entrance of the Hotel and asked
Detective Senior Constable O, if the complaimant owned the car, receiving the reply that
he did. Constable M. then walked around the vehicle where Mr M, was standing and asked
him why he had bocked him in, Mr N. rephed that it was the normal practice, owing o
the size of the parking area and the clearwny conditions existing on the highway, Constable
M. then grabbed him by the T-shirt, just below the neck, and commenced to twist i It is
clamed by Mr M, that Detective O, then sud “leave him alone, let him move his car and

. 50 a5 we can oo™, Constable M. is alleged 1o have replied “No, | am going to teach

e smart little cunt & lesson™, Thereupon Constable M, released his grip on the complain-
ant’s T-shirt and grabbed him by the hair, pulling his head down and at the same time
bringing his knes up under the complainant’s chin, Congtable M. then rined punches on
the complainant, who fell to the ground where he was repeatedly kicked. Mr M. is not
aware whether this assauli was witnessed.

Constable M. told Mr N. 1o remove his vehicle and he managed 1o evade the kicks and
rn up the footpath to the door of the public bar where he called to a couple of friends
(Mr Scaife, Mr Lowe and Mr Bullivant). Mr M. requested their assistance ns he was
distressed and worried that damage could be caused to his motor vehicle,

He then claimad he ran back to the car park with his frieads following and, upon returning
ta his vehicle, discoverad that the passenger’s side door had been kic in and the radio
aerial bent over. He was again grabbed by the hair by Constable M. and again o-cd
whether he was going to move his vehicle. Constable M. produced his wallet, flicked it
open and said *You didn't expect that, did vou, vou amart little cunt,—now [ will teach
yvau™, With that he knced the complainant under the chin and punched him to the ground
and commenced to kick him once again, The complainant requested his friends to contact
ihe Police on his behalf and Constable M. told him to move his car. Mr Westhofl, the
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Might Manager of the Pymble Hotel, told Mr N, to leave the vehicle as the Police were
attending. Constable M. then threatened Mr Westholl and made an apnouncement that
if anyone else wanted to interfere they would receive the same treatment that ihe complainant
was receiving. Mr M. then claims he saw Constable M., 1ake hold of the Night Manager,
Mr Westhoff, who informed the Constable thar his actions constituted an assaul.

Ad approximately 6.35 p.m. the Police arrived at the scene of the alleged incident, and Mr M,
spoke to a Senior Constable H. He thereupon indicated to Senior Constable H. that he
wished to charge Constable M. with assault and damage to his motor vehicle. He was then
advised by that Senior Constable that he would have to attend the Police Station if he
wished 1o follow this course of action: Mr M. then claims ke walked to the Police Station
solely in the company of his three friends (Messrs, Scaife, Lowe and Bullivant). Approi-
mately an hour and a half later, he was charged with resisting arrest, assaulting a Police
Officer and using unseemly words.

Al the time of the attack upon him Mr N. considered that Constable M. was drunk and

would not listen to reason. As a result of this assault he received treatment from his medical

ractitioner for bruising to the back and kidneys, as well as receiving dental treatment for a
oken molar, He claims Detective O, did not partscipate in the assault upon him.

()} Im the interview with Messrs. Lowe, Bullivant and Scaife, all claim Mr M. was sober at ail

times. They claim that upon following Mr M. to the car park they saw Mr M. having a
heated arpurment with Constable M. in the parking area. Mr Lowe claims he intervened in
their argument asking Constable M. why he had struck Mr N. and why he had damaged
the vehicle. Constable M. denied being near the damaged area and then Mr N. swung a
blow to Constable M. which struck him on the chest. Mr Lowe described it as “not a very
good blow and it did not appear to have any effect.”

In Mr Bullivants statement he claims Mr M. asked Constable M. why he had damaged
his motor vehicle and that Constable M. then walked vp and took hold of Mr N.'s T-shirt
at the neck. Constable M. then twisted Mr MN's shirt up against his throat causing the shirt
to tear. He then denied damaging the vehicle and there was verbal abuse between them
whilst Constable M. held Mr M. at arm’s length. Constable M. is then supposed to have
started punching the complainant, Mr M. about the face with his right hand, Mr M. then
tried to cover up and made a few pathetic efforts to swing back.

(h) Al three witnesses claim that Mr N, and Constable M, were separated and Constable M.

i)

(1
(k)

stepped back and said that he had something to show them, producing a wallet from his
pocket, opening it, and show a Police Identification Certificate. 1t is then claimed Constable
M. indicated that he intended teaching Mr M. a lesson, All three witnesses then claimed
that Constable M. caught hobd of Mr M, and began beating himn around the face. All thres
wilnesses also claimed that they witnessed Constable M. grabbing Mr N, by the hair and
pulling his face down and kneeing him in the face. This is said to have occurred on several
occasions, Constable M. is alleged to have released Mr N, upon hearing that the pelice
Were Coming.

Mre M. is then claimed to have gone o his vehicle and was about 1o enter the same when
the bar useful, Mr Burke, approached him and informed him not to move his vehicle as
the police were on their way, Mr Burke in his statement claims Constable M. spoke to him
then grabbed him by the front demanding that he come around o the bottom of the car
park to falk to him. Mr Burke declined to go and Constable M. tried to move him, Forcibly.
The Manager's wife, Mrs Willats, and a barmaid, Miss Cochrane, grabbed hold of Mr M
arms, This resulted in a scuffle berween Constable M. and Mr Burke and his shirt was toen.
He was not punched but was shaken.

Miss Cochrane alleges in her statement that Constable M. wanted to fight Mr Westholf the
night Manager of the Pymble Hotel and then wanted to fight evervone, incleding herself,

Mr Westhoff"s statement claims he witnessed Constable M. holding Mr N. who was
endeavouring to escape from his clutches, Mr WestholT requested them to desist and was
told by Constuble B, to leave. He then claims he told Constable M. i he did not leave the
complainant alone he would be forced (o contact the Police and was again told to go and
that Constable M. was from the Police. Further conversation ook place and Constable
M. tld Mr Westhoff not 10 be a hero as “this guy tred 10 be a hero and | will show you
what happened to him", Constable M, then is alleged to have taken hold of the complain-
ant’s har, pulled his head down and kneed him in the face on two occasions. Mr M. then
rr!nnnfnd to break away. Mr Westholl again informed Constable M. that if he did not leave
JFI'::T alone he would call the police. He then went back inside the Hotel and contacted the
ice,

() When the uniformed police arrived at the Hotel Constable M. told the uniformed Police

Oificer everything was alright, but in Mr WesthofT's statement e claims he informed the
police that Constable M, was the person causing the trouble. When Mr M. indicated o
the uniformed police he was going to charge Constable M. with assault Mr Westhoff then
informed Mr N, that he would be available to make a statement if required. He then
claimed that he felt a tap on the shoulder and turning around saw Constable M. who poked
his finger into his chest and told him to stay oot of it because he was “going to get him™.
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Mr White in his staternent claims when the uniformed police arrived at the Hotel, following
the fracas, he was making enguiries as (o the procedure Mr M. should ke in relation to
preferring charges. He claims as he was turning away from the above officers he was
grabbed by the man speaking to the Senior Constable and this man enquired what business
it was of his. Mr White did not reply but requested this person to remove his hands and
was then told to leave and the person had his car number and would ““fix him", He thea
enquired of this person whether he was a policeman and was informed that he was, and
was stationed at Eastwood, This person he later came to identify as Constable M.

Mr Lewis, in his statement, claims that he heard the Bar Manager of the Pymble Hotel,

Mr Willats, inform Mr N. that he had witnessed the occurrence (that being near the second

alleged assault) and that Constable M. grabbed Mr Willats by the front of his shirt and

threatened that “he'll come back one night and will kill him"”. He also claims he heard

ﬁn‘ﬂ&bh M. tell Mr White that he had his car number and that he made threats towards
r White.

All witnesses other than policemen claimed that Constable M. was under the influence of
aleohel. In the statements of Miss Cochrane, the barmaid, Mr J, Willats, the Manager of
the Hotel and Ms. Kimbal, barmaid —Constable M. and Detective O had been drinking
at the Howel on and off throughout the day, since before noon.

The statements of Constable M. and O, however tell a contradictory story. Both Constable
M. and Detective O, maintain that on the 28th March, 1979, they performed duty between
the hours of 8.30 a.m, and 4.30 p.m., and that ey went 1o the Pymble Hotel during the
lunch hour to locate suspects, but without success. Both Detective O3, and Constable M.
claim the purpose of their visit to the Pymble Hotel later that afternoon was to follow up
a report that suspected motor vehicle thieves could be apprehended in the saloon bar of
the Pymble Holtel. They claim they entered the Hotel at 4,50 p.m. after having parked
their vehicle in the Hotel's car park. They consumed one middy of beer in the public
bar and two middies of becr in the saleon bar, by which time it became obvious to them that
they would not be able to locaie the suspect. At about 5.40 pom. they returned 1o Constable
M.’s vehicle in the car park, noticing a vehicle that was obstructing their egress. They claim
they waited for a short period and then went to the Botle Depariment of the Hatel and
requested that the driver of the obstructing vehicle be paged, However, this proved
unsuccessful and Detective O. thereupon went 1o the Office of the Hotel and requested the
owner of the vehicle to be once more. After having both returned 1o the car park
some five minutes fater Mr N, approached the two Detectives and enquired what the
problem was. Omne of them then asked Mr N, if it was his vehicle, and when he acknowled ged
that it was his he was told by them that their vehicle was obstructed. Mr M. i alleged 1o
have replied **big deal, you don't know what this pub is like”. Detective M. then informed
Mr M. that they were members of the police force and would he move his car, Mr M. is then
alleged to have replied “You lucking coppers think vou run the fucking place™. Constabbe
M. then mformed Mr N, that he was under arrest for using unseemly words and ook hold
of him by the arm. Constable M. then maintained that the Detective O. then walked
towards the right entrance of the Hotel with the intention of contacting the Pymble Police
and in his absence the complainant commenced to struggle wiolently, trying to break free,
As a result Constable M. was thrown heavily against the side of the complainant's vehicle,
losing his grip on the complainant and falling o the ground, Mr M. ran lfjmm the car park
towards ihe Hotel calling out *You're gone, vou're gone”,

Detective 0. corroborates this in his statement, He claims that he walked upstairs to
the side entrance of the Hotel and, hearing a nodse, twened around and saw Constable M.,
fall against the passenger’s side of Mr M.z vehicle and then omto the ground. He also
claims that he heard Mr M. say if he ran around the roof of the panel van “You're gone,
you're gone”. Detective O. then returned to Constabie M. and they commenced to follow
Mr N. whereupon he again appeared accompanied by four (4) male persons and ran
towards the two detectives. Detective 0. then announced that they were police and
requested thern not to do anyihing silly as they wanted o speak to Mr N, Both Detectives
claimed that the group stopped approximately three (3) 1. from them but Mr. N. continued
on towards them and =aid *You're dead, you're dead.™ They bath then claim that Mr M.
punched Constable M. on the face with his closed fist and the latter endeavoured to take
hold of Mr M. to restrain him and with the assistance of Detective O, he was subjugated.
Detective O. claims that he informed Mr N. that he wanted him to accompany Detective O,
to the Pymble Police Station. The complainant is alleged to have agreed, if one of his
fricnds could also accompany him.

Shortly thereafter uniformed police arrived at the Hotel and Constable M, spoke 1o Senior
Constable H. informing him of his identity and informing him that he arrested Mr N, in
the car park for using unseemly words, and that he had been assaulted by Mr N, who ran
into the Hotel to pet assistance from his frends. He also claimed he told Senior Constable
H. that e believed it was their intention 1o further assault himself and Detective O, and in
fact, this did happen, although the four male persons who had accompanied the complainant
tarok no part in this assaull. Later Constable M. claims Detective O, had informed him
that he would walk the complainant to the Police Station and for Constable M. 1o drive
his own wehicle there, Constable M, Tollowed 1his suggestion. Dietective O, claims than he
wialked behind the complainant and two other persons to the Police Station. When
Constable M. escorted Mr M. to the charge room at the Palice Station where Mr M. was
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charged with using unseemly words, assaulting & police officer and resisting arrest, Mr M.
said “IF I'm going 1o be charged, them 50 are you™. Constable M. replied ""What do you
mean by thap?”

(r} Constable M. claims allegations made by Mr N. are complete fabrications. Constable M.
denies that be threatened the Hotel employee and also that he said that if anyone wants 1o
interfere they would get the same treatment the complainant got, He also denied taking
held of the Might Manager, Mr Westhoft and further denies kneeing. punching or kicking
Ar M. during the course of the arrest. He claims Mr M. was the agpressor and his actions
were sedely i self defence to oy and stop Mr M. from continuing the assault upon him, At
niv 2tage did e wse any more foree than was necessary (o effect the arrest of the complainant,

Deerective O, also maintains that the complaint made by Mr N, 35 all in hiz imagination,
He's also of the view that Constable M. acted completely within the Rules and Regulations
sef down by the Police Diepartment and that Constable M. did not exert any more force than
was necessary to cffect the arrest of Mr M,

In the report submitted by Senior Constable H. he staes he arnived ar the Pymble Hotel at
6,30 por in the company of Constable Hilton and there he observed at the front of the Haotel,
near the car park, Senior Constable Allodt, and Constable Palmer and a number of people
of both sexes. These persons were noisy and were shouting lowdly at each other. He
formed the opinion that an “all in brawl™ may occur; Detective O, approached him and
informed him that Constable M. hod been assaulted by Mr N, and that he had broken away
after being arrested. He was then approached by three (3) male persons, unknown to him,
who intimated that they wished (o E:' witnesses, Senior Constable H. then approached
Detective M. and Mr M. and requested them to enter & room at the Hotel together with the
three (3) potential witnesses to make further enquicies, However, Mr M. refused this
request, Senior Constable Allott then 15 claimed 1o have suggested that they adjourn to
the Police Station. Detective O, indicated 1o him that he would 1ake the offender to the
Palice Station and then lefi in the dicection of the Police Siation with Mr N. Senior
Constable H. then states that three (3) males and a female walked towards the police
station.

{u) Constable Hilton, whe was in the company of Senior Constable H. at the Hotel, claims in
his statement that he saw several male persons walking down the footpath towards the
police station but did not 1ake any notice of who they were or their exact number.

—
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(v In o report submitted by Sergeant 2nd Class Mortimer he states that a report was made to
him at Pymble Police Station a1 approximately 6.40 p.m. on the 28th March, 1979, by
Dietective OFToole, Dretective O, recounted the story of the alleged assault by Mr M. upon
M M. a1 the Hotel car park, his resistance 1o arrest and his use of unseemly words, along
with ki claim that he had walked to the Police Station with Mr M. Sergeant Mortimer then
conducted interviews with Mr Lowe and Bullivant. He was, however, satisfied with the
charpes proposed 1o be laid againse Mr M. When Mr M. was informed of this he replied
if that was the case he wanted Constable M. charged as well,

iw) Inspector H. 5. Hackman, in his report, states that he interviewsd Constable O, and
Constable &, that evening at Pymble Police Station. The story told by these two officers
is the same story told to Serpeant Mortimer. However, they did say 1o Sergeant Hackman
that at about 3 pom. that day they attended the Hotel in search of the suspect but were
pnsuccesaful, They claim that they then left the Hotel and performed other duties durin
the course of the afternoon, and at about 5 pom, they retumed 1o the Hotel in search o
the suspect and, on arrival they parked their vehicle at the car park at the Hotel, This
evidenee however, would seem 1o conflict with the statements of Ms Kimbal, the barmasd
in the Saloon Bar of ihe Pymble Hotel, She cluims that Detective 0, and Constable M,
remained drinking in the Saloon Bar from 230 pom, untel 5,30 pom, The Manager of the
Hoael, M Willats, corroborates this in his statement as does the statement of Mis Cochrane,
the bottle shop attendant.

5 COMMENT
I am of the opinion that the complaing & sustained for the following reasons:

ia) Presented with a conflicting account of the altercations between Mr N. and Constable M.
I am unable to make any determination on the truth of the matter. However, [ am of the
opinion that the actions invelving Constable M. were unreasonable in the circumstances.
I note also that on March 2th, 1979, Constable M. was found guilty of assaoliing Mr M.
before the District Court.

(b} While the alleged arrest for the use of unseemly words by Mr M. in a car park a to
have prompied the resisting arrest charge, the charge of assaulting Constable M. stems
from the alleped assault committed upon Mr ™. when he returned to the car park with his
friends. According to the statement made by Messrs. Lowe, Bullivant, Scaife, WesthofT,
Burke and Willats, they all wilnessed Constable M, beating Mr M. All statements would
suppest that more than reasonable force was vsed by Constable M. to affect the arrest of
Ar M. on the scoond occasion in the car park even allowing for the fact that Constable M.
may have only been defending himsell from Me N5 assault. Statements made by Lowe,
Bullivant, Scaife and “"-Eslll-r.ll% all claim they saw Constable W1, beat Mr M. with his fist,
knes him in the face and kick him while he lay upon the ground.
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{c) Statements made by Lowe, Scaife. Bullivant, White, Lewis, Westhoff, Burke, Cochrine and
Mr and Mrs Willats, all claim that Constable M.'s behaviour and language were of a
generally abusive and ﬂsgrcm'w: nature. Many of these witnesses claim Constable M, was
drunk at the time of the alleged offences. Independent assaulis upon Messrs Burke,
Westhofl mlij White, by Mr M. were also witnessed by some of these people in the car park
of the Howe

{(d) In my view it is significant that the statements of WesthofT, Burke and White are those of
independent witnesses having no relationship to either of the parties, Mr N. and Constable
M.

(e) Motwithstanding the many areas of conflicting evidence in this matter, for the reasons given
above | am of the opinion that Constable M. acted unreasonably in the circumstances and
the behaviour is such that in my view it necessitates the determination of a court of law,

6. THE RECOMMENDATION

| note that, after lengthy adjournments, Constable M., was found guilty of assaulting Mr M. on
24th February, 1982, by the District Court at Queens Square, Sydney, and that sentence was deferred
upon Constable M. entering into a $100 recognizance to be of good behaviour for two years, paying a
fine of 5250, and paving costs 1o Mr N. 1 note also that Constable M. resigned from the Police
Force as from 30th March, 1982, 1 note also that the question of further charges against other police
involved in the incident i3 under consideration by the Commissioner,

In these circumstances, no further recommendation is necessary.

SUSAN ARMSTRONG, Assisrane (Prthudtman
for G. G. Masterman, Cmbudom.

Case No, 41
POLICE REGULATION (ALLEGATIONS OF MISCONDUCT) ACT, 1978
Feparr wnder Section 28
Inaction by Police over pssault at Long Bay

I. THE COMPLAINANT
Mr P. {now deceased), also the subject of Case Mo, 37,

2. THE POLICEMAN, THE SUBJECT OF THE COMPLAINT
Detective Sergeant 3 of Maroubra Police,

3. THE COMPLAINT

Mr P.’s complaint is about the iaction of Maroubra Police concerning an assault upon his son
whilst his son was still alive and in the custody of the Department of Corrective Services, Mr P
alleged that his sen, while being held in protective custody, was assaulied when he was showering, He
allcged that his son’s ribs were broken, He also believed that his son was informed by Maroubra
Police that because he was in the custody of Corrective Services an investigation into the assault was
out of the kands of police,

4. THE IMVESTIGATION OF THE COMPLAINT

The investigation imto the allegation was conducted by Inspector T. E. H. James of Police
Imternal Afairs Branch. In early Seplember, 1981 he obtained statements from all police whe could
assist. These police officers were—

Dectective Sergeant drd Class R, C. H.
Dretective Serpeant 2nd Class K. E. M,
Detective Serpeant 3rd Class K. M. J.
Former Police Constable W, B. B,

As well as obtaining these statemehs, he obtained photocopies of statements taken from prisoners
during the initial police investigation into the alleged assault. A statement from a prison officer who
had spoken with onc of the possible suspects in the assault upon P. as well as a photocopy of the
“occurrence” report dated 18th March, 1980, was obtained. Inspector James was provided with o
repart on the alleged assault by a prison officer involved in departmental enguiries in relation 1o it

1657IK-99
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5. THE FALCTS ABOUT THE ALLEGED ASSAULT

(i)

(i)

(i)

(iv}

On [ Tth March, 1950 a1 approximately 7 pom., P. was in the shower biock of the Metro-
politan Reception Prison Hospital, According to Prison Officer Farrer, whe submitted &
report on the assault, police al Maroubra were contacted at 11.30 pom.  His report states
that P, was found in the shower room lving naked on the flioor bleeding [vom one car, This
report was received from a prisoner by the name of D, who had been alerted by another
prisoner that P, was in distress. D. saw a blood-stained sheet lying near P,

The Police occurrence pad entry discloses that at 2.15 a.m. on 18th March, 1981, Detective
Sergeant H. and Detcctive Sergeant Zanatta went to Prince Henry Hospital in response to
having received a telephone message aboul an assault at Long Bay. They interviewed
Doctor Keogh, who informed them that P. was being treated for abdominal injury and a
possibly bruised left kidney and two possible fractured ribs on the right side as well as
bruising on the right triceps and an abrasion 1o the kefi temple. Mr P receved two stitches
to the right car and was admitted for observation,

The two police officers then interviewed P. Detective Sergeant H, and made the following
notes in the cocurrence pad !

", .. he had just finished showering and had dressed at the Long Bay Hospital Complex
M. R. P. when two prisoners later descrnibed walked into the shower room. They threw
a white sheet over him and punched him to the floor and whilst on the floor Kicked him
a number of times, nothing was said by all parties during the assauli. He stated that he
went to the Long Bay Hospital where he was treated and was then conveyed o Prince
Henry Hospital where he complained to Superintendent Quarmby of the assault. He
told us he did not know why he was assaulied, There were no others present in the
showers whilst he was being assaulted. He does not know the names of his assailants
hut describes them as being:

(1) 47 years obd, 50 6in stocky build, mass of hair, crippled left hand, nicknamed
maybe “Bigfoot”,
(2) 32 vears obd, 5t 6in stout build grey, short haie, moustache, pale complexion.
Enquiries from the Prison Officers present, stated that all records had been locked up
for the night and Superintendent Quarmby would be on duty at & a.m. this date.”

On 3rd July, 1980, S1even C. the prisoner who found P. stated that when he first saw P. he
was standing, and thit he was broised and bleeding. Although at the time P. alleged assau,
. thought that P, had slipped.

On 11th July, 1980, Anthony D. prisoner, was interviewed. He confirmed Prison Officer
Farrer's report, but also stated that P. had informed him that he had fallen in the shower,

5. COMMENT

(i)

(i

Police claim that it was not possible to carry out an investigation into the alleged assault
until 25th April, 1980, although the alleged assault occurred on 17th March, 1980, because
disturbance in the gaol made it impossible for P. to be taken to Maroubra Police Station
for the purposes of an interview where details of the assault could be obtained. According
to police it is customary to interview victims of assault &t the police station by means of
an order under Section 29, Prisons Act. An industrial dispue at the prison complex, and
the fact that police engaged on the enguiry were detailed on other enquiries, made it
impossible for the prisoner to be interviewed in this manner prior (o 23th April, 1960
Detective Scrgeant 1., the officer in charge of enquiries, also comments that industrial
dispute at the Long Bay compiex on 23rd March, 1980, 9th April, 1980 and |5th April, 1980
also disrupted the investigation.

I do not accept that police could not have pursued their inguiries in this matter before
25th April, 1981. Two reasons are given for the police policy of preferring to interview
prisoners at police stations rather than the gaol:

{1} That there are no proper Facilities at the Gaeol; and

{2} That when interviews are conducted at the Gaol it has been found from experience that
prisoners are subjected to harassment from their peers,

These may be valid reasons for preferring to interview at police stations whenever possible,
but in my view they cannot justify the long delay wn this case, Lawyers, officers of this
Office, and others are obliped to make use of the interviewing Tacilinies at the Gaol, and
there would seem to be no reason why police should not do so in circumstances such as
these where obfaining release under & Section 29 order was not possible. Morcover, it is
evident that the officers responsible were aware that P, was detested by other prisoners asa
result of his violation of telephone rules and was already a subject of protection. He was
therefore unlikely 1o suffer further harassment through alking w police.

Moreover, the information contaimed in the statement obtained from Mr P. on 23th April,
1980, was in effect, no different to that provided 1o police by him in the early hours of
|8tk March, 1980, As a result of the interview at the police siation & muster was arranged
on Mih April, 1980, and Mr P, identified a particular prisoner. Becawse this prisoner wias
not on the ward on the date Mre P, was assaulied, this prisoner was mot interviewed. Hows
ever, his brother was interviewed because he was not only on the ward, but he also had a
hand injury consistent with that described by Mr P, This prisoner denied having assaulted
Mr P.
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{iii} Because information was obiained from the victim of the alleged assault by police hours
afper the assault, I consider that action o investigate the matter should not have been
delayed until after P. was interviewed at the police station. P, did not add much to what
he had already told the two officers who answered the telephone message. | can sce no
reason why a muster could not have been arranged for the day of P's discharge from
hospital or shortly therealier.

(ivi Police Constable B., wheo is no longer in the police force, in his statement, claims that he
did not believe that Mr P. had been assaulied. Thetective Sergeant 1, i his statement of
Ist September, 1981, also claims that P have fabricated the whale incident afler he
had tripped and fallen in the shower area. However, both officers ignored the evidence of
the sheet which was stained with blood, and also the information provided by the doclor
at Prince Henry Hospital, which suggests that the extent of the :;urrcs Witk Aol Consistent
with mere slipping on the floor. Had enguiries commenced immediatery, the hlood-ziained
sheet could have been taken by Police as an exhibn, Forensic information may have been
obrained from it,

(%) Lamin no position to decide whether or not Police would have come to a different conclusion
had the investigation taken place straight away. However, | note that Inspector James
stated: 1 consider that if it had been at all possible for Detective Sergeant J. and Plain
Clothes Constable B. to interview and obtain a statement from P. soon after the alleged
assault and then interview all prisoners confined in Ward 2 of the Prison Hospital, perhaps
sufficient evidence would have been available to identify the assailants”™, (paragraph 47).
This is particularly so since at the time of the assawlt, the Hospital would have been locked
off from access by prisoncrs in the rest of the gaol, and as it JPEEIE. from investigations
undertaken by this Office into the handhing of the assault by the Department of Corrective
Services, that a maximum of eight prisoners would have had access to the showers a1 the
time. This information was conveyed to Inspector James by Mr Hartigan of this Office,

{vi) I consider the complamnt sustained only because | consider that the delay in investiganing
the matier until after P. had been formally interviewed at the posace L8100 was uBnecessany.
This delay may have been caused by the belief of the police that P. had fabricated the assault
story, As stated before, the police did not take into account the evidence of the s1ained
sheel which was consistent with P's allegation that a sheet had been used to overpower him

when he was assaulied. The presence of the sheet is not explained by the version that P
had slipped.

{vii) Detective Sergeant J. makes mention of the reasons why P. was considered unpopular by
other prisoners. This surely should have alerted him to the fact that, under sech circum-
stances, the assault story was as credible as the story that P. had slipped on the bathreom
floar.

{viii) In relation to that aspect of the complaint which alleges that P. was wrongly informed by
Maroubra Police that, because he was in the custody uf Corrective Services, an investigation
was out of the hands of police, [ find the complaint not sustained. His father Mr G, P, has
no direct knowledge of any such incident., The incident is dented by police, whao did in fact
proceed with inguiries.

7. THE RECOMMENDATION

I recommend that Detective Sergeant J. be admonished for the unnecessary delay in investigating
the alleged assault upon P, 1 do not consider that a notation in his service register is necessary.

sSigned by

SUSAM ARMSTRONG,

Assistant Ombudsman for tre Oombrdvonan,
16th Apnl, 1982,

PART IV
STATISTICAL SUMMARY OF COMPLAINTS UNDER OMBUDSMAN ACT

Ist July, 1981 1o M0k June, 1982

Key to Statistical Categories

Mew statistical categories for finalised complaints came into effect on 19h Febrsary, 1952, Next
year's Annual Report will have those categories only. This year, because of the chanpeover, some
categorics appear under a double heading, while others are separated into periods belore and after
I'Mh February.
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Discontinued
(1} Resolved completely.
(2) Resolved partially.
(3) Withdrawn by complainant.
(4} Other reason.

No Jurisdiction
“Not Public Authority”—private companies, individuals, etc.

“Conduct is of a class described in The Schedule”—8.12 (1) (a)—specifically excluded from
Jurisdiction in Schedule attached 1o Ombudsman Act,

“Conduct or complaint out of time™—35. 12 {1} (b} {c) (d}—action complained of occurred before
commencement of Ombudsman Act, ete.

Deelimed
General discretion=35. 13 (4) (a).

Insufficient interest of complainant; vexatious or frivolous complaint; trivial subject matter:
trading or commercial function; alternative means of redress etc.—3. 13 (4) (b).

Local Government authority where complainant has right of appeal or review—3, 13 (5L
Withdrawn Ist July, 1981 to 18th February, 1982—Withdrawn by complainant.

Mot Sustained and Mo Wrong Conduct
“MNot Sustained™ wsed until 15th February 1982,
“No Wrong Conduct” used after 19th February, 1982,

Sastained
“Wholly and Wrong Conduct™—after 19th February, 1982 simply “Wrong Conduct™.
“Partially”==category not used after 19th February, 1932,

Dscontimsed
15t July, 1931 1o 18th February, 1982

Investigation discontinued, often after conciliation and resolution, For current “Discontinued”
categories, see first heading,

The first set of statistics, (a) refers to Public Service Departments, Statutory Authorities, and
similar public bodies. The second set, (h) refers to Logal Government authorities.

For statistics of complaints under the Police Regulation (Allegations of Misconduct) Act, see
Part I1.
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