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THE OMBUDSMAN OF NEW SOUTH WALES

FIRST ANNUAL REPORT

The Honourable Neville Wran, Q.C., M.L.A,,
Premier of New South Wales.

Sir,

In accordance with section 30 of the Ombudsman Act, 1974, 1 have pleasure in submitting
herewith to be laid before both Houses of Parliament the first report on the work and activities of the
Ombudsman of New South Wales covering the period from 2nd April, 1975, to 30th June, 1976.

The Ombudsman Act was assented to on 18th October, 1974, and, with the exception of Part
III of the Act—that part enabling persons to complain about the conduct of public authorities and
for such complaints to be investigated—it commenced on that day. Part III was proclaimed to take
effect as on and from 12th May, 1975.

I was appointed as the first Ombudsman of New South Wales in accordance with the terms of
the Act with effect from 2nd April, 1975, and 1 acknowledge the honour conferred upon me by this
appointment. My appointment is until [ attain the age of 65 years. The provisions of the Public
Service Act, 1902, do not apply to me.

The Ombudsman Act was allocated to the Premier—vide Government Gazette notification of
23rd May, 1975. I attach hereto as Appendix D details of relevant sections of the Act.

I have submitted this report under what I consider relevant headings as it is my intention for
purposes of ease of reference and convenience to submit future reports as far as possible along similar
lines.

I did not submit a report for the very brief period from 12th May, 1975, to 30th June, 1975,
as this would have given little information as to my work and activities and did not appear to be
required under the Act. That period has been incorporated into this present report. The statistical
details which accompany this report cover the whole of the period from the date of my appointment
to 30th June, 1976.

Accommodation

Following my appointment the Office was temporarily accommodated in rooms on the 16th
level of the Goodsell Building (a State office building) in Chifley Square, Sydney. However, as was
indicated by the then Minister of Justice in the Second Reading Speech on the Ombudsman Bill, the
Government had decided that the Ombudsman and his staff should be provided with accommodation
separate and distinct from that occupied by any section of the administration and action had been put
in train to secure accommodation for the Office on the 4th Floor of the Remington Centre, 175-183
Liverpool Street, Sydney. Due to several factors it was not possible to move into this new
accommodation until 30th June, 1975.

Furniture and fittings in the accommodation are modern and provide pleasant and congenial
surroundings both for the staff and visitors. Since taking up office 1 have been in the process of
building up a library of appropriate reference works but with limited funds for this purpose I have
found it necessary to make considerable use of the Attorney General’s Library from time to time to
assist in my researches. I appreciate the assistance given.

I am grateful to the Public Service Board and the Department of Public Works for their advice
and assistance in the establishment of the Office.

As a result of the recent decision of Cabinet to extend my powers to include the investigation
of complaints in respect of local government authorities an increase in my accommodation will be
required to house additional staff. Initial steps have been taken in the hope that when the further
powers come into operation there will be adequate staff properly housed to deal with the anticipated
increase in work.

Staff Appointments

In presenting the Ombudsman Bill to Parliament the then Minister of Justice indicated that
there were practical difficulties in recruiting staff for small organizations such as the Office of the
Ombudsman and on balance the decision was taken for my staff to be employed under the Public
Service Act rather than not being subject to the provisions of that Act. The fact that they are so
employed has created no problems in their dealing either with complainants or with the various public
authorities in respect of which complaints are being investigated.

Applications were called initially for the positions of Senior Investigation Officer and
Investigation Officers (two positions). Some 400 applications for appointments to these positions
were received, both from within and without the New South Wales Public Service.
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However, some time elapsed before the appointments could be made and I commenced receivin g
complaints with the assistance only of Mr W. A. Bellenger as Senior Administrative Officer, Mr L.
Pincott as Administrative Officer and Mrs P. Rogerson as my personal Secretary.

The initial appointments made as Investigation Officers were Mr P. B. Richardson (a practising
Solicitor) as Senior Investigation Officer and Messrs J. Morrow (an officer of the Planning and
Environment Commission), and S. Spencer (a practising Solicitor) as Investigation Officers.

Subsequently Mr Richardson resigned to return to private practice and further applications
were called for the then vacant position of Senior Investigation Officer and for an additional
Investigation Officer. Mr K. Fitzpatrick (then Town Planner with the Wyong Shire Council) was
appointed as Senior Investigation Officer and Mr Gordon Smith (an officer of the Department of
Youth and Community Affairs) was appointed as Investigation Officer.

During the year Mr J. Hopley from the Registrar General’s Department and Mr R. Clark
from the Department of Public Works were seconded to assist me and both have remained with me.

In addition, an Interviewing Officer, Mr M. Kearins, was appointed.

My Secretary, Mrs Rogerson, left in September, 1975, and was replaced by Miss K. Ribbons.
My receptionist, Mrs Kennedy and the Service Officer, Mr R. Byrnes, have been with me almost since
the commencement and Miss P. Beattie joined the staff not long after.

My staff as at 30th June, 1976, was as follows:

Executive Officer—Mr W. Bellenger.
Senior Investigation Officer—Mr K. Fitzpatrick.
Administrative Officer—MTr L. Pincott.
Investigation Officers—Mr J. Morrow.

Mr S. Spencer.

Mr G. Smith.

Mr J. Hopley.

Mr R. Clark.
Interviewing Officer—Mr M. Kearins.
Stenographer (Personal Secretary to the Ombudsman)—Miss K. Ribbons.
Stenographer—Miss P. Beattie.
Stenographer—Mrs N. Barry.
Receptionist/Typist—MTrs S. Kennedy.
Service Officer—Mr R. Byrnes.

All the staff have carried out their duties in a very satisfactory manner and I would like to record
my appreciation of their assistance.

It is essential that complaints about delay, which have formed the basis of many of the
complaints about public authorities, are not levelled at the Ombudsman’s Office itself. The present
staff have been able to handle the work without undue delay but with the extension of my jurisdiction,
the appointment of additional staff will be required in order to deal with the anticipated additional
complaints.

I consider that it will then be essential for the Deputy Ombudsman (as already provided for in
the Act) to be appointed. In addition, I have proposed that Messrs Hopley and Clark who have been
working with me under secondment, be appointed permanently together with three additional
Investigation Officers. I have proposed further the appointment of an additional Interviewing Officer/
Clerk and a Typist. Whether or not the staff proposed will be adequate to cope with the extra work is
difficult to know as I expect complaints received in respect of local government authorities to increase
the work load by at least 50 per cent.

Complaints

During the period under review 2 381 written complaints were received. Of these, 453 were
completely outside my jurisdiction and I have referred to these elsewhere in this report. In addition
to these, a number of complaints related to public authorities but the conduct could not be investigated
as it was excluded by reason of the Schedule to the Act. These totalled 221 and a further 34 could not
be dealt with as they related to conduct which had taken place prior to 18th October, 1973.

In accordance with the discretions contained in section 13 (4) of the Act I declined to investigate
a number of complaints on general grounds but more particularly where the conduct related to the
carrying on of a trading or commercial function or where there was an alternative and satisfactory
means of redress available to the complainant. These totalled 129. At various stages after lodgement,
39 complaints were withdrawn and 39 discontinued. 185 were still under investigation as at 30th
June, last.

The remaining 1 281 were investigated and of these a total of 463 were found to be justified.

The percentage of complaints shown to be justified is somewhat higher than might have been
anticipated in view of the high percentage shown in respect of the Government Insurance Office. 1
refer to this separately later.
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I have used the categories of “‘justified” and “‘not justified” in the schedule of complaints
(Appendices B and C) following the precedent set by other Ombudsmen, although the Act itself does
not use the words. However, it will be noted in the Schedule (Appendix B) that there are various
categories of “justified”” and “not justified”” complaints. In fact, a large number of complaints that are
classified as justified were discontinued after full or partial rectification. Of the total of 463, 405 were
in this category.

Of those considered not to be justified, namely 818, 462 were so found after preliminary
enquiries had been carried out and 356 after investigation.

It was only in two cases that I made a formal report under section 26 of the Act to the Minister
and to the Head of the authority concerned. Reference is made to both of these in the case notes
(Appendix A—pages 35 and 50). In the case of the complaint in respect of the payment of
superannuation under the Government Railways Superannuation Fund the Crown Solicitor advised
the Treasurer that the complaint was outside my jurisdiction and I accepted this. In the case of that
in respect of the Metropolitan Water, Sewerage and Drainage Board no further action was required
at the time that the report was furnished.

I have found it possible for a large number of the complaints to be rectified without the need
to make formal reports under section 26.

Apart from receiving written complaints, approximately 3 600 telephone calls were received
by my office. A breakdown of the type of telephone enquiry is as follows:

Per cent
Local Government inquiries .. e .. .. .. .. .o 11
Australian Government inquiries i " 53 . .. .. 11.5
Private organization inquiries 55 i 5 s s 55 .. 8
Preliminary inquiries prior to writing a formal complaint 55 .. 385
General inquiries re the functions of Ombudsman’s Office .. .. 145
Other inquiries of general nature seeking information etc. = .. 16.5

These telephone calls, as will be seen, ranged from those persons wishing to make complaints
in respect of which I had jurisdiction down to simple requests for information.

Indeed, one caller sought advice as to where she might buy a second-hand wheelchair. All
available information was given to the caller and it is only hoped that we were able to be of assistance.
Other enquiries, of course, were not quite so easy to satisfy. Some callers just wanted someone to
talk to. Some calls lasted but a few minutes whilst others lasted rather a long time as it was felt that
it would be better at least to listen to the problem rather than just to turn them away. Although the
matters may not be within my jurisdiction, my officers endeavour to help wherever possible, even
though it may only be by offering sympathy and a little advice as to where they might get help.

A considerable number of personal interviews were conducted in the office either relating to
the question as to whether complaints could be lodged or dealing with actual complaints received.

No complaint was rejected by me on the ground that it was trivial, frivolous or vexatious.
Some were rejected on other grounds where I may also have been justified in regarding the complaints
as trivial, frivolous or vexatious but no complaint can really be said to be trivial in the view of the

complaint.

Complaints came to me from all sections of the community and were spread throughout the
metropolitan and country areas. About 30 per cent of the total complaints came from the country
areas of the State. I accepted complaints not only from individuals but also from companies, firms
and other organisations. Ninety one complaints were received from solicitors who submitted them

on behalf of clients.

Under section 12 of the Act a complaint may, with the written consent of the complainant, be
made on his behalf by a Member of Parliament. Applying section 16 to the Interpretation Act, 1897,
I have regarded this provision as applying only to New South Wales Members of Parliament.

During the period covered by my report I received 25 complaints from Members of Parliament
under this provision; of these 2 were found to be justified, 6 not justified, 13 were outside my
jurisdiction and 4 are still under investigation.

Jurisdiction
Not unexpectedly a number of interesting questions as to the extent of the Ombudsman’s
jurisdiction have arisen.

The Act defines “public authority”” as meaning inter alia “any person appointed to an office
by the Governor.” Whilst the Act is not wide enough in its present form to include City, Municipal
and Shire Councils, there are two Councils which have been replaced by an administrator appointed
by the Governor, namely Randwick and Liverpool, and consequently both come within the definition
of public authority. 1 have received and dealt with complaints in respect of both of these. The
power to investigate only exists in respect of conduct after the date of appointment.

¢ 23678—18
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A further definition of “public authority” is “‘any person in relation to whom or to whose
function an account is kept of administration or working expenses, where the account is an account
with respect to which the Auditor-General may exercise powers under a law relating to the audit of
accounts where requested to do so by a Minister of the Crown.” I understand that this clause was
intended to cover such bodies as Pastures Protection Boards. However, I received a complaint from
a customer of the Australian Gas Light Company relating to the date from which an increased rate
for the supply of gas was charged. (This case is included in Appendix “A”). I found that Section
18 of the Gas and Electricity Act provides that “the Auditor-General shall, at the request of the
Minister, audit or inspect the accounts of the Gas Company and report to the Minister thereupon.”
Consequently the Company appeared clearly to be a “public authority” and I have proceeded to
investigate a number of matters relating to this company and also the North Shore Gas Company
and the Newcastle Gas Co., which are similarly affected. It is probable that the original intention
of the Government may have been not to include such bodies in view of the fact that the Sydney
County Council was expressly excluded.

There is a similar provision contained in section 13 of the Soccer Football Pools Act 1975
whereby “the Minister may request the Auditor-General to audit or inspect such of the accounts of a
licensee as relate to the application of subscriptions and the payment of prizes and to furnish him with
a report thereon.” As a result, I accepted and investigated a complaint against Australian Soccerpools
Pty Ltd, the licensee under the Act, that certain prizes had not been paid even though certain points
had been obtained. Although the decision not to pay was in accordance with the rules, the form of
“guarantee” which was part of the entry form was somewhat misleading and this was then deleted
from the form.

As the definition of public authority is wide, it is anticipated that there may be other similar
cases arising from time to time.

In some cases my jurisdiction to investigate has been questioned. One such case to which I
have referred eartlier related to the Government Railways Superannuation Fund. The principal
point of contention was the interpretation of the word “wrong.” A detailed report on this is included
in the cases in Appendix A.

In another case, I was investigating the conduct of a public authority relating to a recommend-
ation made to a Minister. (Under the Schedule to the Act the conduct of a Minister of the Crown is
“excluded conduct” but this does not preclude the investigation of the conduct of a public authority
relating to a recommendation made to a Minister). Whilst the papers leading up to the making of
the recommendation were made available to me, my power to see the actual recommendation was
questioned by the authority. However, the Crown Solicitor advised the authority that the document
making the recommendation was examinable as conduct relating to a recommendation and it was
produced to me.

A further question related to the meaning of the exclusion of “Conduct of a member of the
police force when acting as a constable” and is dealt with at some length elsewhere in this report.

As mentioned earlier, the definition of public authority is very wide and I have received
complaints in respect of some 138 different bodies. There are many other authorities, boards and
committees which come within the jurisdiction of the Ombudsman in respect of which no complaints
have so far been received.

Under the Schedule to the Act 1 am excluded from investigating the conduct of a public
authority relating to (a) the appointment or employment of a person as an officer or employee and,
(b) matters affecting a person as an officer or employee. I have received a number of complaints
in this area which I have been unable to investigate and some where there was no right of appeal
available. In this respect I feel that at the appropriate time consideration might be given to whether
the strict provisions of this exclusion might be relaxed to allow me to act in a similar fashion to
Ombudsmen in some of the other States of Australia, e.g., as in Victoria where the Ombudsman is
prohibited from such investigations unless he considers that the matter merits investigation in order
to avoid injustice.

I should point out that at the commencement of the Act I was able to receive complaints in
respect of conduct which took place after 18th October, 1973. However, as from 12th May, 1976
(by virtue of S.12 (1) (c) of the Act), I am now limited to conduct which took place after 18th October,
1974. There is, of course, still a discretion to decline to investigate if the conduct complained of
occurred at too remote a time to justify investigation but this has hardly been applicable up to the
present time.

Complaints outside Jurisdiction

Four hundred and fifty three written complaints received were rejected as being clearly outside
my jurisdiction.

In the course of investigations and usually after preliminary enquiries, a further 254 complaints
were found not to be covered by the Act and the investigation ceased. Many of these arose as the
result of the exclusions in the Schedule.
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Of the 453 complaints initially rejected, 105 were in respect of 21 different Commonwealth
Government Departments. Whilst I had no power to investigate these, in some cases I referred them
on to the appropriate Minister or Department and generally achieved some result for the complainant.
I am of the view that until a Commonwealth Ombudsman is appointed, I should try to help
complainants in this direction provided it does not prejudice action being taken to assist those other
complainants whose complaints are within my jurisdiction. The assistance given by the various
Commonwealth Government Departments is appreciated.

One hundred and thirty-five of the complaints rejected were in respect of local government
authorities. These covered 64 different councils.

The number of these complaints gradually dropped during the year as the general public
became more aware of the fact that Councils did not come within the jurisdiction of the Ombudsman.
Those received gave some indication of the type of complaints likely to be made when the Act is
amended. In a few cases I was of some assistance but generally I could do little for the complainants.

In other matters outside my jurisdiction, I usually tried to suggest some alternative course of
action to the complainants.

Local Government Authorities

The Government has announced its intention to extend my jurisdiction to cover the
investigation of local government authorities and at the end of the period covered by my report the
appropriate legislation was being prepared. It was indicated in the announcement of Cabinet’s
decision that the power will not extend to decisions of Councils against which an appeal already lies
to a Court or administrative tribunal, or to decisions of a policy nature.

When the proposed amendments come into operation there will be need for an increase in my
staff and for enlargement of my accommodation. I have dealt with these elsewhere in this report.
I can only learn by experience whether the provisions made will be adequate to cover the anticipated
increased workload.

Deputy Ombudsman

The Act makes provision for the Governor, on the recommendation of the Minister, to appoint
a Deputy Ombudsman. There was no need for such appointment to be made in the initial stages,
but as my work has proceeded the necessity for a Deputy has clearly emerged and, in particular,
having in mind the proposed extension of my powers to cover local government authorities. I am
of the view that a Deputy Ombudsman will then be essential and I look forward to this appointment
being made in the not far distant future.

Publicity

Following the proclamation of the commencement of Part IIT of the Act on 12th May, 1975,
the opportunity was taken to place suitable advertisements in the Sydney daily and Sunday newspapers.
Similarly, just prior to the move to the new accommodation in the Remington Centre, advertisements
were also inserted in appropriate Sydney newspapers.

In addition, to publicise the Office and the functions of the Ombudsman, I have spoken on
radio and appeared on television on a number of occasions. I have provided statements to the press
and I make myself available at all times to speak to the press and to other groups.

I have also given addresses to a considerable number of clubs and organizations both in the
metropolitan area and in country centres, many of them being in the evening.

The talks I have given to the various clubs and organizations have proved to be a very effective
method of informing members of the public both of the existence of the Ombudsman and the scope
of my jurisdiction.

I am committed to speak to a number of other bodies in the near future. In addition, Mr
W. A. Bellenger, my Executive Officer, has spoken to a number of such bodies.

There is no doubt that such addresses are most valuable in publicising the office as I find that
no matter where I go there are still many people who have little understanding at all as to what the
Ombudsman is and what the functions of his office are. I find it extremely interesting to read the
last report of the New Zealand Ombudsman, who although he has been in office since 1962, still feels
that his office is not as well known as it should be. With the coming extension of my jurisdiction to
cover local government authorities and the resultant need to visit more country centres, it is likely
that the office will become better known.

The major matter for concern is to make sure as far as it can be done that it does reach these
people who are most in need of the Ombudsman’s services.

One of the problems in making the office better known is, of course, the name “Ombudsman.”
It is not only difficult to understand but many have problems in pronouncing it and in spelling it.

From time to time I have been addressed as ‘“Omnibusman,” “Oddbodsman,” “Mr O. M.
Budsman,” “Ombustsman,” “Odbunsmond” and various others.



8

I can only hope that as time goes by the word will become more and more a part of the English
language and its meaning easily understood.

I have a strong preference for the word over the words “Parliamentary Commissioner” used in
some other parts of the world. Even in these instances the holder of the office is more commonly
known as Ombudsman.

To 30th June, 1976, I had spoken to about 100 different bodies and organizations and Mr
Bellenger to fifteen. In doing this, I had visited the following country towns:

Armidale, Bathurst, Coffs Harbour, Dubbo, Glen Innes, Griffith, Gunnedah, Muswellbrook,
Newcastle, Orange, Penrith, Singleton, Tamworth and Windsor.

The bodies addressed included a number of Community Services organizations, some 26 Rotary
Clubs, political groups, business commercial and social associations, bodies of lawyers, church
organizations, management courses, seminars and other groups.

Soon after my appointment it was proposed that a television commercial in which I would
appear would be prepared but eventually after a suitable script had been finalized, it was decided that
this be deferred as a result of a general cut down in expenditure. Whilst regretting the loss of publicity
for the office, I have no illusions as to my future as a television star and I was not upset at the decision.
On a more serious note, I do feel that there is a need as soon as funds are available, for publicity of
this kind to be used to make the Ombudsman better known.

I wrote to all Members of both Houses of Parliament in New South Wales to acquaint them
with the scope of my jurisdiction and as new members have been elected I have written to them also.
1 later forwarded to them copies of my brochure.

This brochure summarized the scope of my jurisdiction and detailed the method of making a
complaint. Very many copies have been distributed not only wherever I have spoken but through all
Government Departments, all Motor Transport Registries, and all Courts of Petty Sessions. Copies
were not only sent to all N.S.W. Members of Parliament but to all solicitors and to Legal Aid Referral
Centres. The Government Information and Sales Centre was supplied with copies and more were
given to a number of Councils, Permanent Building Societies and Service Clubs.

In addition, copies were provided to a number of Commonwealth Agencies in N.S.W. including
Social Service Agencies and Australian Legal Aid Offices. Many other requests have been received
and there is no doubt that a considerable number of complaints have been received and investigated
as a result.

I am particularly concerned that many ethnic groups do not appear to be aware of the existence
of the Office. I do not receive many complaints from migrants and I hope during the coming year to
be able to make my presence better known in these areas.

On the few occasions when the services of an interpreter have been required, the Commonwealth
Immigration Department has been most helpful in providing a service by telephone.

As an indication of the type of help that I have attempted to give I quote briefly the case of a
migrant who had been 5 years in Australia and was living on the South Coast. As a bus driver he
became involved in an accident with a car and, whilst the driver of the car originally admitted it to be
his fault, the complainant ultimately found himself before the Court charged with a traffic offence
and was fined and was liable also for legal fees and suffered loss of wages for attending Court. In his
letter to me written in broken English, there was a strong feeling of injustice and the hope that I could
do something for him. I cannot, of course, investigate the action of Courts but at least I was able,
through the good offices of the Department of Justice, to make arrangements for him to be given a
reasonably long period for payment of his fine. This was some minor consolation to him.

Complaints re some public authorities

(a) Government Insurance Office

As the statistics set out in Appendices B and C show a significantly greater proportion of justified
complaints in respect of the Government Insurance Office than in respect of other authorities, I propose
to make particular comment with regard to these complaints.

One of the discretions which may be exercised by me under the Act is where, in my opinion, the
subject matter of a complaint relates to the discharge by a public authority of a function which is
substantially a trading or commercial function.

During the period I received a considerable number of complaints relating to the Government
Insurance Office. Some of these I have declined to investigate in exercise of this discretion where
they have, for example, involved questions of interpretation of the terms of a policy or where there is a
dispute as to liability. I have also declined to investigate complaints with regard to classification of
premiums, the interest rate charged on mortgage loans, the cancellation of no-claim bonuses and refusal
to insure. In all, I declined to investigate 28 such complaints. In addition, I declined to investigate
a few complaints on the grounds that the complainant had an alternative or satisfactory means of
redress.
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Centres. The Government Information and Sales Centre was supplied with copies and more were
given to a number of Councils, Permanent Building Societies and Service Clubs.

In addition, copies were provided to a number of Commonwealth Agencies in N.S.W. including
Social Service Agencies and Australian Legal Aid Offices. Many other requests have been received
and there is no doubt that a considerable number of complaints have been received and investigated
as a result.

I am particularly concerned that many ethnic groups do not appear to be aware of the existence
of the Office. I do not receive many complaints from migrants and I hope during the coming year to
be able to make my presence better known in these areas.

On the few occasions when the services of an interpreter have been required, the Commonwealth
Immigration Department has been most helpful in providing a service by telephone.

As an indication of the type of help that I have attempted to give I quote briefly the case of a
migrant who had been 5 years in Australia and was living on the South Coast. As a bus driver he
became involved in an accident with a car and, whilst the driver of the car originally admitted it to be
his fault, the complainant ultimately found himself before the Court charged with a traffic offence
and was fined and was liable also for legal fees and suffered loss of wages for attending Court. In his
letter to me written in broken English, there was a strong feeling of injustice and the hope that I could
do something for him. I cannot, of course, investigate the action of Courts but at least I was able,
through the good offices of the Department of Justice, to make arrangements for him to be given a
reasonably long period for payment of his fine. This was some minor consolation to him.

Complaints re some public authorities

(a) Government Insurance Olffice

As the statistics set out in Appendices B and C show a significantly greater proportion of justified
complaints in respect of the Government Insurance Office than in respect of other authorities, I propose
to make particular comment with regard to these complaints.

One of the discretions which may be exercised by me under the Act is where, in my opinion, the
subject matter of a complaint relates to the discharge by a public authority of a function which is
substantially a trading or commercial function.

During the period I received a considerable number of complaints relating to the Government
Insurance Office. Some of these I have declined to investigate in exercise of this discretion where
they have, for example, involved questions of interpretation of the terms of a policy or where there is a
dispute as to liability. I have also declined to investigate complaints with regard to classification of
premiums, the interest rate charged on mortgage loans, the cancellation of no-claim bonuses and refusal
to insure. In all, I declined to investigate 28 such complaints. In addition, I declined to investigate
a few complaints on the grounds that the complainant had an alternative or satisfactory means of
redress.
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As will be noted from the figures in Appendix B, a total of 208 complaints were received in
respect of this office, of which 44 were either declined, withdrawn or discontinued and 155 were in-
vestigated; 9 are still under investigation. Of the 155 which were investigated, 112 were found to
be justified in varying degrees. The great preponderance of these complaints related to delay. The
delay complained of was in the issue of new policies; the issue of renewal notices; failure to adjust
records on the sale of a car and the purchase of another car; failure to note changes of address; delay
in the refund of premiums on adjustment of policies or cancellation; delay in the settlement of claims;
delay in restoring non-claim bonuses and particularly delay in taking recovery action on behalf of
policy holders. 1In addition, complaints covered the duplication of policies and of renewal notices.
A considerable number of complainants were concerned at their failure to obtain satisfaction on making
either personal or telephone enquiries from the office and on very many occasions the complainants
alleged that they were told that their files had been lost and that when found action would be taken
and that they would be rung back without this happening. In many cases also, correspondence, claim
forms or applications for insurance which were claimed to have been lodged or sent to the office could
not be traced.

During the major portion of the period one of my officers has been almost solely engaged in
dealing with complaints in respect of this office.

I had correspondence and discussions with the General Manager with regard to the question
of the complaints generally and apart from discussions on the question of jurisdiction, these discussions
dealt with the nature of the complaints and the difficulties that had arisen in the Government Insurance
Office following the installation of a new computerized system in July, 1975, where an initial breakdown
had resulted in considerable problems with a resultant breakdown in the records system which it
was taking a considerable period to rectify. I was assured and I had noted the assurance was repeated
in correspondence in the press that this situation was expected to be cleared up by 30th June, 1976,
when all arrears would be cleared up.

I fully appreciate that the Government Insurance Office is carrying on an insurance business
with a large number of policy holders in competition with many other companies and I realize that
there can be problems in such a large organization, whether it be a government one or a private one.
However, the nature and volume of the complaints made, in my view, have justified them being
investigated and particular reference being made in this report.

(b) Police

Apart from the complaints that I received which related to administrative acts within the
Police Department, I received a number of other complaints, a brief summary of which is set out in
Appendix C to this report. I think it is fair to say that a number of these complaints which were
outside my jurisdiction were in fact received from prisoners who complained in general terms with
regard to the actions of members of the Police Force in connection with the proceedings taken against
them and even complained with regard to the actions of the Judges and the Courts.

In some of the cases where I did not have jurisdiction and where I obtained the consent of the
complainant, I then referred the complaint to the Commissioner of Police to carry out an investigation
and to communicate direct with the complainant.

A summary follows of the question which arose as to the interpretation of the meaning of the
exclusion contained in the Schedule to the Act of “conduct of a member of the Police Force when
acting as a constable.”

Soon after my appointment I received two complaints which led to consideration of
the correct interpretation of the meaning of the above exclusion.

In the first matter a complaint was received with regard to radar traps. The complainant
had been found exceeding the speed limit early on Easter Saturday morning in a large late model
car without any traffic within 100 metres in any direction and stated he was driving without danger to
anyone. This aspect I regarded as within the exclusion and I did not investigate it. However, the
complainant went on to complain about what he believed “to be deliberate locations of speed traps
during the Easter period to trap motorists purely for the purpose of collecting revenue.”

I wrote to the Commissioner of Police and expressed the view that the officer of the Department
in reaching a decision as to the location of radar units could not be said to be “acting as a constable”
within the common law definition of a constable, that the conduct would be “relating to a matter of
administration” and therefore within the definition of “conduct” under the Act.

I sought the Commissioner’s views before proceeding further. My viewpoint was not accepted
and the views of the Department are expressed in the following extract from a letter from the Deputy
Commissioner:

Firstly, we can find no case law which specifically defines a “Constable” at common law.
It is true to say that a member of the Police Force (Constable) derives certain powers from the
common law. (Section 533 Halsbury’s Laws of England—Second Edition, Volume 25, Page
323). However, in this State members of the Police Force are not appointed by virtue of the
common law but by virtue of authority vested in the Commissioner of Police by section 6 of the
Police Regulations Act of 1899, as amended.
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The Police Regulation Act includes “Constable” within its definition of member of the
Police Force but also includes all other ranks of the Force. The Police Offences Act indicates
that a “Constable” means every member of the Police Force and, in every enactment of which
we are aware, powers conferred thereunder are exercisable equally by any member of the Police
Force regardless of the rank which he holds unless a Section specifically directs otherwise, e.g.,
section 153, Justices Act.

As 1 take your meaning, you suggest that it is only the action of a Constable who is
personally involved in a confrontation which, if made the subject of a complaint to you as
Ombudsman, is excluded from your consideration. I regret that I cannot see any grounds for
this narrow interpretation. A material factor in what occurred to give rise to the complaint
could be a direction given by some member of the Force of another rank. That direction may
be issued in a general manner and in circumstances remote in time and place from the incident
of which complaint was made. However, in giving such general directions for the enforcement.
of the law, that “Constable™ senior in rank is still “acting” as a Constable. Accordingly, that
act, giving English words their normal meaning and conclusion, must be excluded from the
ambit of your consideration.

It is perfectly immaterial, T submit, whether the motive of the senior “Constable’” was or
was not a proper one. The plain position is that laying down a procedure for law enforcement
is an “act of a Constable” regardless of whether its carriage into effect may devolve upon a
subordinate and it is against the original act that this particular problem presents itself. The
authority for this is the Police Regulation Act, section 14, and the Rules made thereunder.

It is our contention that any act of a member of the Police Force, he being a “Constable”
at common law, which tends to require a subordinate Constable to enforce the law in a particular
manner or at a particular time or place is an “act of a Constable” reasonably within the list of
exclusions provided for in the Schedule to the Ombudsman Act and consequently an area outside
your jurisdiction albeit open to other remedies if reasonable cause is shown.

The Police Regulation Act requiries that a young entrant to the Police Force will take an
Oath of Office the wording of which is prescribed by a Schedule of the Act. Thereby he swears
to “Serve Our Sovereign Lady the Queen in the office of Constable of Police . . . until lawfully
discharged.” This is the only oath he takes and remains binding throughout his service regardless
of the subsequent acquisition of seniority and high rank. He remains, therefore, in the office
of Constable of Police and retains all the iegal powers and obligations which flow from his having
taken the oath in question.

In the second matter I received a complaint relating to the conduct of a Parking Patrol Officer.
Such officer is not a member of the Police Force and therefore his conduct is not excluded under the
Act. However, the subsequent actions taken after an infringement notice has been made out by
such officer led to the Deputy Commissioner expressing firm views as to the extent of my jurisdiction.
He did not contest that the actions of a Parking Patrol Officer may be reviewed by me but pointed
out the limitations imposed upon such officers.

His views are summarized in the following two paragraphs from his letter.:

I am firmly of the opinion, however, that the only aspect which you are entitled to review
is the activity of a Parking Patrol Officer in relation to the area where he is required to operate,
that is observing alleged offences, possibly speaking to the offending motorist, and recording his
observation on the appropriate printed form. If any impropriety is committed by the Parking
Patrol Officer at this point then you have standing to review it.

However, all subsequent actions including the decision to accept a penalty or issue a
summons on the basis of what a Parking Policeman has reported or to vary the penalty or
prosecution decision in the light of representations made are all matters in which the acts involved
are done by members of the Police Force. Such acts as I have submitted to you on the recent
file relating to a radar complaint are acts of a “Member of the Police Force when acting as a
Constable” and therefore within the ambit of the Schedule of the Ombudsman Act. No viewpoint
arrived at by the Ombudsman following the receipt of a complaint and scrutiny by him of a copy
of the Infringement Notice, which in almost every instance constitutes the only file that exists
out of the activities of a Parking Patrol Officer, can influence a decision whether a penalty should
or should not be exacted or prosecution should or should not be continued.

No further action was taken by me at that stage for subsequent complaints in respect of
members of the Police Force were dealt with by me on the basis that those that were clearly in respect
of conduct “as a Constable” were not investigated but those others which were in my view “relating to
a2 matter of administration” and not conduct of a member of the Police Force acting to preserve the
peace, were investigated by me.

Matters proceeded on this basis for some time until I received a letter of 23rd February, 1976,
from the Deputy Commissioner in which he referred to the earlier correspondence, and then went on
to say:

In these two items of correspondence (i.e., those previously quoted) I set out at length
the view of the Police Administration that actions of Police of all ranks, whether they be ones of
personal involvement with members of the public or actions of administration and delegation,
are all “actions of a member of the Police Force acting as a Constable.” Accordingly, it was
pointed out that such considerations have been deliberately excluded by the Legislature from the
ambit of the Ombudsman.
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It has been brought to my notice, however, that there has, in fact, since that time been a
succession of files received from your Office arising out of complaints by members of the public
as to one or other aspects of Police duty. These include propriety of traffic prosecutions, handling
of exhibits by Police, the appropriate placing of bus stops (a function performed by the
Commissioner of Police by virtue of the Motor Traffic Act), and similar matters.

These matters have been looked into and some advice has been forwarded to your Office,
so much so that there is a danger of it becoming publicly accepted that your Office has jurisdiction
in these matters.

It is suggested that if there are any further cases received by you from members of the
public relating to Police matters that the complainants be informed that for legal reasons you
are unable to act in the matter and suggest that they may, if they so desire, approach the
Commissioner of Police direct.

I did not agree with the Deputy Commissioner’s interpretation which in simple terms appeared
to be that all members of the police force are constables and therefore any action taken by any member
is excluded conduct.

It is clear that that result could have been achieved by the Schedule merely excluding “The
conduct of any member of the police in his capacity as such a member” as has been done in some
other States, e.g., Queensland and South Australia. However, this was not so and the words ““as a
constable” should be considered as to whether they have in fact a different meaning.

In my view there was no doubt that irrespective of the fact that the members of the Police
Force are appointed as constables by virtue of the Police Regulation Act and that they might be said
to remain as “constables” during the whole of their police career, the expression used in the Act
conveys a meaning other than this. 1 regarded it as clear that it is intended to mean the conduct
of members of the Police Force in acting to preserve the peace and nothing further.

I replied to the Deputy Commissioner in the following terms:

I have your letter of 23rd February, expressing your views as to my powers under the
Ombudsman Act in respect of the conduct of members of the Police Force.

I had not taken issue with you previously on your interpretation of my powers, as no
problems had arisen subsequently in dealing with the Department and, in fact, in some cases, I
had carried out formal investigations under the terms of the Ombudsman Act without any
suggestion that I was without jurisdiction.

I do not disagree with a lot of what you said in your previous letters so far as it is
applicable to actions in preservation of the peace whether it be by a constable (in the ordinary
sense) or an officer of much higher rank.

I do however strongly disagree with the contention that “actions of Police of all ranks,
whether they be ones of personal involvement with members of the public or actions of
administration and delegation, are all ““actions of a member of the Police Force acting as a
Constable, ” and thus have been deliberately excluded by the legislature from investigation by
me under the Act.

My view is that the exclusion only relates to actions of members in preserving the peace,
and not to all actions whether doing so or not.

If it had been intended that the Act was to operate as suggested by you surely the wording
would have been different and would simply have excluded “members of the Police Force” from
my jurisdiction or perhaps have followed what has been done in some other States e.g., Queensland
and South Australia where the conduct of “any member of the Police in his capacity as such a
member” is excluded.

The fact that all members of the force might be said to remain as “constables” during the
whole of their police career does not alter what I regard as the clear intention of the words in the
Act.

In matters such as this it is important to endeavour to ascertain the intention of the
legislature if possible and whilst in any court proceedings it is unlikely that the court would
look at the Parliamentary Debates for guidance the situation here is very different.

After citing a passage from ‘““Statutory Inter